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Effect  <^  on  oompatstion  of  interstl^  lee 

Ihteust,  23. 
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SPSCIFfO  FSKTORMANOI,  22L 
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Of  goods  sold,  see  8ai.I8,  88. 
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Cnmstitotionality  o(^  see  STATum^  17. 
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147. 
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the  reforaMd  srstesu  of  pnctice  intiodoeed  by 
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nov. 
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Construing  a  grant  in  respect  to^  see  GRAirai^ 

7. 
Demnrrer  for  def eot  cif  in  equity,  see  Plbai>> 

INQ,  84. 

Deeoribinff,  in  oods  pleadingly  see  Plxaik 

IHO,  94. 
Errors  as  to^  when  gronnd  for  rerersai,  see 

Appbal,  29. 
Examination  of,  at  instanee  ol  adrerse^  see 

Wmmsn^  28^ 
In  action  on  the  case,  see  GAfl%  8. 
In  actions  against  carriers,  see  GABSiBna, 

106,  107. 
In  asmmpBit,  see  Aasukpsit,  19. 
In  attachment^  see  Attaohmvht,  IL 
In  bankruptcy  proceedings  see  Baxkruptct, 

6. 
In  ejectment*  see  SjaoTMsirr,  17-2(1 
In  replevin,  see  Rbplbyin,  13. 
In  suits  for  dower,  see  Dowkr,  49. 
In  trespass,  see  Tbispass,  39. 
In  trespass  de  botiii^  see  Trvspajm,  29-81. 
In  trover,  see  Tboyir,  3-6,  16. 
Joinder  of,  in  actions  by  tenants  in  common, 

see  CO-TBNANOT,  61. 

Joinder  of,  in  error,  see  E&sor,  10. 
Mnltifarionsness  oa  to^  see  Plxaddtq,  60. 
Naming  and  describing  in  declaration,  see 

PuADiiro,  12. 
Naming  in  bill  in  eqnity,  see  Plbadino,  68. 
Kon-jomder,    death,    or   misnomer   of,    as 

grounds  of  abatement,  see  Abatbmjuit, 

On  appeal,  see  Appsal,  79. 

Partition  by  act  of,  see  Pabtitiok,  1-6. 

Plea  in  abatement  for  defect  of,  see  Plbad- 

IKO,  24. 
To  actions  at  law,  for  fraud,  seo  Fkaud,  17, 

1& 
T6  actions  for  breach  of  contract,  see  Coir* 

TRACTS,  168,  169. 
To  actions  for  rent^  see  Lavdlobd  ako  Tbv- 

Airr,  44. 
To  actions  for  trespaw  on  land,  seo  Ti 

PABI,  16. 
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To  aotionv  on  bondi,  see  Bomds,  30»  31. 

To  aotiont  on  neaotiable  paper,  aee  BiLUl 

▲ND  Nona,  259-263. 
To  bill  for  disooYenr,  aee  VtaoortKT,  6. 
To  bill  of  interpleader,  aee  Ihtbsplbadbb,  4. 
To  bill  to  eet  aside  frandnlent  oonveyanoei, 

see  Fbavdulknt  CoNTXTAiroBB,  2C. 
To  oivll  acti6n  for  oaiisiiig  death,  see  Niou- 

oufOB,  38,  89. 
To  creditor's  suits,  see  Cbbproki'  Suit,  L 
To  deeds,  see  Dbsds,  7-10. 
To  lire  polioy,  rights  of,  generally.  Me  In* 

8URANCB,  39. 
To  foredosnre  of  mechaniols  tien,  see  Ml- 

CHAMIC'S  LlEM,  21. 

To  foreclosnre  suits,  see  MoRT8A«ai^  76. 
To  judgments^  roles  relative  to,  see  JvDO- 

MSN T,  L 

To  negotiable  paper,  see  Bills  avd  Notxs, 

To  negotiable  paper,  oompetenoy  o^  as  wit- 
nesses, see  WirmBSSBS,  62. 
To  negotiable   paper,  deolarations  o^  see 

EVIDKNOI,  142. 

To  penal  bonds,  see  Bonds,  1. 

To  suits  against  oorporations,  see  Corpoba- 

TI0M8,  205. 
To  suits  againat  personal  representatiTes^ 

see  ExKCUTOBS,  eta,  167. 
To  suits  by  or  against  husband  and  wife^  see 

Husband  and  Wipe,  99-107. 
To  suits  by  or  againat  infants,  see  IxWAxn, 

40. 
To  suits  for  forcible  entry,  see  Foboibli 

Entbt,  5-8. 
To  suits  for  libel,  see  LoML,  8. 
To  suits  for  partition,  see  PARnnmr,  8^  9, 

11. 
To  suits  for  slander  of  titles  see  Slandib, 

44. 
To  suits  forwrottfffnl  attachment^  see  Ar- 

TACHmuiT,  137, 188. 
To  suits  on  guaranties,  see  GVAKAUTT,  81. 
To  suits  on  guardian's  bonda^  see  Gitabduit 

AND  Wabd,  45. 
To  suits  on  insurance  poUeie%  tee  IirsiTB* 

ANCX,  185. 
To  suits  on  official  bonds,  see  OvnoiBS,  48. 
To  suits  on  stock  sabscriptions,  see  Corpo- 

RATIONS,  214. 

To  suits  to  enforce  contraoti^  tee  Sractno 

PXRIORIIANOI,  81-83. 

To  suits  to  enforce  trusts,  see  TRVsn,  61. 
To  suits   to  redeem  mortgaged   land,  tee 

MOBTQAOBS,  127. 

To  suits  under  cfril  damage  laws,  see  Ixrozi* 

GATING  Liquors,  17,  18. 
To  suits  upon  covenants^  see  CoTBirAim^  38- 

40. 
To  the  record,  compentency  o^  as  wttnesees, 

see  WiTNBSSBS,  20-28. 
To  will  oontests,  see  Wills,  94. 
Validity  of  fraudulent  oonveyanoes  as  be* 

tween,  see  Fbaudvlbnt  Oontxtavobs, 

17.  18. 
Waiver  of  objections  as  to^  see  Appbal,  5& 


▼olame  I* 
Who   may   interrencb   see    Ibtbrvrntion, 

Who  may  sue,  generally,  see  Actions,  4. 
When  person  for  whose  benefit  promise  is 
made  may  sue,  see  AonoNS,  o. 

L  Im  Actions  at  ComiOM  Law. 
IL  In  Suits  in  Equitt. 

L  In  AonoNS  at  Common  Law. 

1.  Who  may  tarn.  —  The  same  person 
cannot  be  both  plaintiff  and  defendant,  al- 
though he  is  the  representative  of  conflicting 
righte.  Liomg^Um  v.  Liviwjstonp  12  D.  684; 
Btgrley  ▼.  Barrin,  29  D.  660;  AUm  v.  Skad^ 
bume,  26  D.  121;  HUl  ▼.  AfePkermm.  66  D. 
142.  But  this  rule  is  eonfioed  to  natural 
persons.     Conndl  v,  Woodard,  37  D.  173. 

An  action  to  recover  damages  for  the 
breach  of  a  covenant  for  the  conveyance  of 
land  must  be  brought  bv  the  administrator, 
and  not  by  the  )ieir.  IfcUsom  v.  Blaine,  14 
D.  669. 

A  note  given  to  the  trustees  of  a  corpora- 
tion is  pronerly  sued  on  in  their  name,  they 
having  the  ie^^al  interest  therein;  otherwise 
where  a  note  is  given  to  corporation  agents 
or  servants.     BmMji  v.  Phmdtfft  26  D.  31X 

Trustees  of  schools  constitute  quad  oorpo- 
rations, and  may,  in  their  corporate  char- 
acter, sue  their  own  members.  It  will  not 
afieot  the  rule  that  the  setion  is  brought  in 
the  names  of  the  individual  trustees,  instead 
of  under  the  general  titie  of  trustees  of 
schools.     CkmiM  v.  Woodard,  37  D.  173. 

The  right  of  a  survivor  to  sue  alone  on  a 
contract,  without  joining  the  representative 
of  the  deceased,  is  not  limited  to  oasea  of 
partnership.     Smith  v.  SaUnmon^  91  D.  711. 

One  described  in  a  contract  of  carriage  as 
consignor,  consignee,  and  sole  owner,  is  "  a 
trustee  of  an  express  trust  '*  within  the  atat* 
ute  of  parties,  and  may  maintain  aa  actioB 
to  recover  overchargea  paid.  Waiiermam  t. 
Chicago  etc  Wy  Co.,  60  R.  145. 

8.  when  the  real  party  in  interest 
must  sue. —  An  action  at  law  muat  be 
brouffht  in  the  name  of  him  to  whom  the 
promise  is  made,  or  in  whom  the  legal  right 
of  action  exists.   Coffer  v.  Darby,  50  D.  156L 

The  real  party  in  intereat  must  bring  a4)- 
tion  under  the  statute  of  Indiana,  except 
where  the  statute  has  otherwise  provided. 
This  was  formerly  the  rule  in  equity.  8w{fi 
V.  Ellsworth,  71  D.  316. 

Action  may  be  brought  in  the  name  of  a 
party  who  has  no  interest,  if  there  is  a  caase 
of  notion  and  he  appears  to  have  the  legal 
title.    Berry  v.  OWk,  43  D.  584. 

Real  party  in  interest  who  majr  see  on 
written  oontraot  may  be  ascertained  by 
proof  oAmffe,  where  tiie  agency  or  trust  of 
the  nominal  party  appears  upon  the  face  of 
the  contract  Mkhigan  8tau  Bank  v.  Pttk. 
65  D.  234. 

ObjeoHon  that  plaintiff  is  net  real  party  In 
interest  wiU  not  avail  where  a  reoovery  is 


to  Hotott  In  AmerlMUi 


PARTIES,  1 
I>«elaloiM  and 


tiM    T^^?^ffll 


wfll  bar  aii0kh«r  aetion  for  the 
WkUer.  Tk$ Marg  Ann, 95  J>. 


MfBt 

bacB 


8.  Joindaor  of  partte  plaintJif  — All 
parties  in  interest  as  plaintiffii  should  be 
j<»ned.     ITAitocvT.  Siark,  68  D.  360.  ^ 

Old  e^ity  rules  for  joindsr  of  parties  are 
sabstantiaUv  re-enaeted  hy  Indiana  code: 
See  B.  &  1852,  pp.  30, 31,  sees.  17-19.  TaU 
▼.  Ohio  e<e.  Je.  i2.  Ob.,  71  D.  309. 

Separate  creditors  oaanot  join  in  aotioo 
against  their  debtor,  unless  there  is  a  joint 
interest  in  the  thing  denumded,  or  a  pnvity 
of  contract  which  anthorixes  the  joinder. 
V^tu  ▼.  Dmkgrave^  77  D.  196. 

Joint  contractors  most  all  sne  upon  their 
it  contract,  although  one  of  them  has 
settled  with,  unless  all  of  the  parties 
_  to  the  soTeranoe  of  the  joint  interest, 
and  the  obligor  promises  to  pay  each  his 
several  shares  ana  the  suit  is  based  upon 
the  new  promise.  Angus  ▼.  Robkuon,  69  R. 
758. 

4^  IDidoinder  of  plain  Wffli.  —  A  false 
and  fimaduleDt  a£Brmation  made  by  a  seller 
to  two  or  more  purchasers  is,  in  its  nature, 
a  sereral  tort  to  each,  and  they  cannot  join 
in  an  action  therefor.  Baker  v.  Jewedf  4  D. 
ie2L 

5.  Von-Jolndsr  of  plaintifDi  is  to  be 
taken  advantage  of  in  two  ways  when  the^ 
delect  does  not  eppear  upon  the  face  of  the 
eomplaint;  namely,  by  answer  or  by  anpor* 
tionment  of  the  damages  at  the  triaL  nhU' 
memr.  Siark,  68 D.  360. 

Under  the  Indiana  statute,  if  all  persons 
interested  as  plaintiffs  should  not  be  joined 
ss  sBch,  and  the  fact  should  be  developed 
upon  tiM  trial,  it  would  perhaps  be  available 
as  a  bar  to  the  action,  or  might  be  taken  ad* 
vantage  of  hy  plea  in  abatement.  Moot  v. 
Cbeids,  77  D.  !(». 

Where  a  person,  answerable  in  contract  to 
two  jointly,  settles  with  one  of  them  so  that 
eae  has  no  longer  any  real  interest  in  the 
wsttmr  in  dispute,  it  is  a  severance  of  the 
oaase  of  action,  and  the  debtor  is  liable  in  an 
setioQ  at  law  to  tiie  other  alone.  Boston  dr 
M.  B.  B.r.  Portkmd  €te.  B.  B.  Co.,  20  K. 
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6.  Wlio  may  bo  oaod,  gonerally.  —If 
sne  joint  oontraetor  die^  the  survivors  onlv 
can  be  sued  at  law;  and  when  all  have  dieo, 
the  action  must  be  agpunst  the  representative 
cf  the  last  survivor.    Aper  v.  WiUom,  12  D. 

m.  ^ 

An  action  maj  be  maintained  against  one 
sbiigor,  upon  a  joint  bond  of  himsdf  and  an- 
other; and  sudi  Dond  is  suffidentiy  described 
in  tiM  declaration,  either  as  the  bond  of  the 
defendant  alone^  or  ss  the  bond  of  both. 
AOm  T.  BkatOmnie,  25  D.  121. 

An  individual  may  be  joined  as  psrty  de- 
fendant in  an  action  against  a  corporation  for 
trespass.  Brokaw  v.  Ntm  Jersey  B,  B  etc* 
0^.  90  D.  669. 

8  A.  D.  R.— 162 


Object  of  making  a  person  a  party  to  a 
legal  proceeding  is  to  enable  him  to  be  heard 
in  the  assertion  of  his  rights,  and  failing  to 
set  them  up,  that  he  may  be  concluded  from 
again  litigating  them.  Wrighi  v.  Jhuming^ 
92  D.  267. 

Tenante  in  possession  may  be  sued  jointi^ 
in  an  action  for  trespass  committed  by  ani« 
■uds  kept  by  them  in  common  upon  the 
premises,  although  the  several  animals  are 
owned  by  tiiem  separately  and  individually. 
Jack  V.  Htidnaa,  18  R.  298. 

7.  Who  are  necessary  parties  de« 
fendant.— The  law  of  the  forum  deter- 
mines who  shall  be  parties  to  an  »otioiit 
KhkUmdr,  Lowe,  69  D.  356. 

Bncnmbrancers  must  be  made  parties  to  m 
suit  where  their  claims  arose  oefore  the 
oommenoement  thereof,  bnt  not  where  they 
9Jto9»  pendente  lite.  Milim' w.  Kershaw,  2!^  V, 
183. 

Neither  the  remote  grantor,  from  whose 
vendee  the  contending  parties  both  derive 
title,  nor  his  heirs,  are  necessary  parties  to  a 
suit  between  such  contending  parass  affect- 
ing the  title  to  the  land.  lianly  v.  Biaek" 
ford,  25  D.  114. 

Bcmkmpt  joint  contractors  must  neverthe- 
less be  jomed  as  defendants  in  an  action  on 
the  oontraot.    BoberU  v.  McLean,  42  D.  629. 

A  person  having  an  interest  in  lands  prior 
to  suit  brought  to  recover  them  mnst  be 
made  a  party  thereto,  and  if  not  made  a 
party,  will  retain  the  right  to  dothe  his 
equity  with  the  legal  titles  as  though  no  suit 
were  in  existence.  TrMbls  v.  Boothbm,  45 
D.  526. 

Under  the  Indiana  stetute,  all  parties  in- 
teresied  as  defendante  should  .be  joined;  if 
not^  a  plea  in  abatement  may  be  available. 
ilocy  V.  Combs,  TJ  D.  103.. 

A  person  having  no  interest  in  a  proceed- 
ing need  not  be  made  a  party  thereto.  Cooltif 
V.  Scarlett,  87  D.  298. 

Persons  who  will  not  be  effected  by  judg- 
ment are  not  necessary  parties.  Thus  m  an 
action  upon  promissory  notes,  upon  which 
plaintiff  sgreed,  in  considenction  of  the 
promise  of  a  third  person  to  pa^  them  upon 
the  confirmation  of  the  title  of  his  grantor  to 
certain  lands,  to  forbear  suit  until  the  decis- 
ion of  the  question  of  such  titie,  —  held, 
that  neither  such  third  person  nor  his  gran- 
tor were  necessary  parties  to  the  a^ion. 
Smith  V.  Lawrence,  99  D.  344. 

As  a  general  rule,  in  actions  in  form  e» 
delicto,  for  a  tort  committed  by  several,  the 
plaintiff  may  sue  any  of  them,  and  the  non- 
joinder of  others  cannot  be  pleaded  in  abate- 
ment; bnt  where  the  action  relates  to  real 
property,  if  it  be  such  as  to  draw  in  question 
ths  titie,  all  those  jointiy  conoemed  should 
be  made  co-defendants.  Low  v.  Mtm^ford^ 
7  D.  469. 

There  is  a  settled  distinctioo  between 
Ders  personal  actions  of  tort  sad  such  as 
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eoDcem  leal  property.    SonUhard  ▼.  HiU,  69 
D.  86. 

PlaintifF  in  mn  ftetion  ex  deUdo  should  not 
be  reqnired  to  indnde  all  tort-feasors,  be- 
cause ne  may  not  know  thenif  or  be  able  to 
find  proof  af^ainst  them;  bnt  where  the  gist 
of  the  action  is  that  the  defendants  are  pro- 

Srietors  of  the  land,  and  have  neglected  a 
nty  incident  to  their  title,  it  is  otherwise. 
Ih. 

8.  Proper  though  not  necessary 
parties.  —  Plaintiff  in  execntiou  ma^  be 
joined  with  the  sheriff  and  his  depnty,  m  an 
action  of  trespass  for  seizing  and  selling 
partnership  property  on  execution  sj^inst 
one  of  two  puiners,  where  such  plaintiff  was 
present  at  the  sale  and  purchased  a  portion 
of  the  property.     Deal  v.  Bogue,  57  D.  702. 

9.  Improper  parties  defendant.  ~  A 
declaration  in  aswmpBU,  or  in  case  ex  quasi 
eoniractu,  must  unite  all  the  joint  contract- 
in^i  parties  as  defendants,  bnt  it  must  not 
unite  any  whose  liability  is  not  strictly  and 
absolutely  joint  Paiion  t.  Jiiagrath,  33  D. 
98. 

10.  IQ^Joinder  of  defendants.— 
Courts  of  law  will  not  take  cognizance  of 
distinct  and  separate  claims  or  liabilities  of 
several  persons  in  one  action,  thouf^h  stand- 
ing in  the  same  relative  situations.  Hence, 
where  two  persons  have  oovenanted  with 
another,  by  distinct  and  separate  writings, 
the  one  for  the  performance  of  several  duties, 
and  the  other  becoming;  surety  for  him,  they 
■cannot  be  joined  in  the  same  action  to  re- 
-cover for  a  breach.  Children  v.  McCuUough, 
30  P.  549. 

A  Joint  action  agunst  separate  owners  of 
mnimals  cannot  be  sustained  for  damages  in- 
flicted by  the  joint  act  of  such  animals. 
Van  Steenburgh  v.  TobUu,  31  D.  310. 

Several  persons  being  united  as  defendants 
in  an  action  for  damages  arising  from  the 
commission  of  a  tort  not  joint,  it  being 
alleged  that  one  of  the  defendants  was  the 
owner  of  a  lath-mill,  from  which  rubbish  bad 
been  thrown  into  a  river  and  carried  down 
to  the  plaintiffs  mill,  contributing  to  the 
injury  complained  of,  and  that  the  remain- 
ing defendants  were  also  the  owners  of  a 
mul  from  which  rubbish  had  been  carried 
down  the  river  to  plaintiff's  mill,  also  con- 
tributing to  the  injury  complained  of, 
whether  such  defendants  were  properly 
joined,  discussed,  but  not  decided,  it  appear- 
mg  that  the  defendant  who  owned  the  miU 
alone  had  died  during  the  pendencv  of  the 
action,  and  it  was  consequently  held  that  as 
to  such  defendant  the  action  bad  abated,  and 
that  the  remaining  defendants  were  liable. 
9imtM0fi  V.  Seavey,  22  D.  228. 

inie  agents  of  a  corporation  leased  a  wharf 
belonging  to  the  corporation,  and  covenanted 
to  keep  it  in  repair.  By  reason  of  their 
neglect  so  to  do^  a  person  was  injured  while 
lawfully  6n  the  whiurf.    Beld,  that  an  action 
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lay  Stfainst  either  the  agents  or  the  corpora- 
tion, but  that  a  Joint  action  against  Doth 
would  not  lie.  OamfbeUy.  Portiand  Sygar 
Co.,  16  R.  603. 

11.  Von-Joinder  of  defendants. — 
Kon-joinder  of  a  joint  oontractor  still  liv^- 
ing,  if  it  appears  oo  the  face  of  the  dec- 
laration, may  be  taken  advantsge  of  by 
demurrer,  motion  in  arrest  of  judgment,  or 
writ  of  error.  ItcberU  v.  McLean^  42  D. 
529. 

In  actions  upon  partnership  contracts,  all 
partners  ought  to  be  made  defendants,  as  a 
general  rule;  but  the  omission  to  do  so  oao 
only  be  taken  advantsge  of  by  plea  in  abate* 
ment.  In  default  of  such  plea,  a  joint  con- 
tract may  be  offered  in  evidence  in  support 
of  the  separate  contract  declared  on.  SnM, 
V.  Cooke,  100  D.  58. 

18.  Bringing  in  new  parties. — At 
common  law,  where  the  defendant  insists 
that  a  third  person  should  oe  the  sole  de- 
fendant, the  court  may  order  him  to  be 
brought  in  by  amendment.  Owen  v.  WetUnu 
56  R.  547. 

An  amendment  purporting  to  bring  in  a 
new  plaintiff  (here  the  attorney-general)  in 

Elace  of  an  individual  who  began  the  suit, 
ut  has  been  judicially  found  not  to  have  a 
right  of  action,  is  not  authorized  by  New 
York  code  of  procedure.  Doob  v.  Mayor 
etc  qf  New  York,  67  D.  186. 

According  to  common -law  rules,  parties 
not  sued  in  an  action  of  trespass  cannot  be 
brought  in  by  mere  notice,  where  there  is  no 
pretense  that  they  wero  trespassers.  They 
must  have  legal  notice,  which  is  the  notice 
required  by  statute,  or  make  voluntary  ap- 
pearance as  parties  to  the  record.  Pico  v. 
Webster,  73  D.  647. 

Omission  to  demur  for  want  of  partiea 
does  not  affect  the  power  of  the  court,  under 
section  17  of  the  California  Practice  Act^  ta 
direct  other  parties  to  be  brouffht  in,  if  it 
finds  it  impossible  to  oompletety  determine 
the  controversy  without  them.  (Trots  v. 
Aldriek,  99  D.  423. 

18.  Substitution.  •—  An  amendment 
substituting  different  plaintiffs  in  a  complaint 
from  those  in  whose  names  the  suit  waa 
brought,  but  without  changing  the  cause  ol 
action,  may  be  allowed  in  the  discretion  oi 
the  court,  without  entitling  the  adverse 
party  to  a  continuance,  ffubler  v.  PuUen 
68  D.  620. 

An  amendment  to  a  petition  substituting 
the  principals  as  plaintiffs,  in  an  actiou 
brought  by  their  agent,  affords  the  defend-^ 
ant  no  ground  of  objection,  unless  he  waa 
thereby  deprived  of  some  substantial  Kght. 
Pr/os  V.  Wiley,  70  D.  328. 

Such  subetitution  is  not  making  a  new 
party,  where  it  is  done  with  the  oons«ip.t  ol 
the  agent,  and  upon  hit  allegation  th»t  he 
has  no  interest  iu  the  note  sued  on.  but  is 
merely  the  agent  of  the  new  plaintiffs,     /b. 
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The  priDcipaU  cannot  be  mibatitiited  m 
plaintinii  in  an  action  by  an  agent  after  the 
agent'a  death,  where  the  fact  that  he  aaet 
for  their  nee  doea  no*  appear  from  the  peti- 
tion,  but  the  soit  rnnat  be  revlTed  in  the 
name  of  hia  repreaentativea,  and  the  prinoi* 
pale  claiming  to  be  the  real  parties  in  interest 
maj  oonteat  their  rights  with  the  repressnt- 
atirea  and  daim  judgment  in  their  names,  if 
the  defendant  is  not  thereby  deprived  of  any 
sabstantial  defense.    76. 

14.  Timo  and  manner  of  objecting 
tar  defect  of  partiee«  — Where  an  action 
is  brooght  in  the  name  of  one  person  for  the 
benefit  of  another,  if  unaathorized,  the 
proper  practioe  to  obtain  a  dismissal  thereof 
n  by  affida?it  of  the  defendant  showing  that 
fiact^  and  a  rule  on  the  plaintiff  to  show  cause 
why  it  should  not  be  dismissed.  Cage  v. 
rotUr,  26  D.  265. 

Defect  of  parties  may  be  taken  advanta^ 
of  in  an  action  of  acooont  by  two  tenants  m 
commoli  against  their  co-tenants,  under  the 
plea  that  the  defendants  are  not  the  baili&  of 
the  ^aintifib  in  the  manner  alleged  in  the  dec- 
laimtion.  ifcPA«rson  v.  ifcPAerMTi,  53  D.  41 6. 
Real  party  in  interest  being  plaintiff  an 
objection  that  the  contract  in  question  was 
made  by  him  as  agent  for  others  will  not  be 
ooDsidered.     SaJmim  v.  Hoffman^  56  D.  322. 
Defect  of  parties  plaintiff  is  good  ground 
for  demurrer  when  it  appears  upon  the  face 
of  tbe  complaint;  when  it  does  not  so  ap- 
pear* it  mav  be  taken  advantage  of  by  an- 
swer; but  if  the  objection  be  not  taken  either 
by  demurrer  or  answer,  it  is  deemed  to  be 
waived  by  the  defendant.    Alvartz  ▼.  Br€ui^ 
era,  68  D.  274. 

Objection  that  no  person,  natural  or  arti- 
ficial, is  named  as  plaintiff  cannot  be  made 
by  demurrer,  on  the  ground  that  there  is  a 
"  defect  of  parties,"  or  that ''  plaintiffs  have 
not  the  leipd  capacity  to  sue."  Objection 
dioold  be  made  by  motion  to  dismiss.  Pr<h 
vriBton  €<e.  ▼.  TdkmJachd  8,  M.  Ctk,  97  D. 
610. 

The  objectiMk  to  the  misjoinder  of  the 
parties  to  a  real  action,  if  the  misjoinder  do 
not  i^PP^  from  the  record,  must,  if  not 
pleaded  in  abatement,  be  taken  advantage 
of  by  a  motion  for  a  nonsuit;  it  will  be  too 
Uto  to  urge  the  objection  after  a  verdict. 
CampbeU  v.  WaUaee,  37  D.  219. 

A  want  of  proper  {ilaintiffs,  in  actions  on 
contract,  is  an  exception  to  the  merits,  and 
shoold  be  taken  advantage  of,  either  upon 
demurrer,  in  bar,  or  on  the  general  issue,  but 
not  in  abatement.  Baker  v.  Jewell,  4  D.  162. 
Tbe  non-joinder  of  a  co-debtor,  to  be 
taken  advantage  of,  must  be  pleaded;  but 
where,  after  issue  joined,  the  case  is,  as  to 
certain  of  the  proper  parties,  discontinued, 
there  that  fact  can  be  token  advantage  of  on 
the  triaL  Ma»far  qf  New  Orleane  v.  Btpletft 
26  D.  176. 
Kon-joindsr  of  a  oorporatLon  as  a  party 
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defendant  is  not  so  apparent  as  to  be 
reached  by  demurrer,  where  the  complaint, 
though  it  shows  that  such  corporation  once 
existed,  and  was  a  proper  party,  does  not 
show  that  such  existence  continued  up  to 
the  filing  of  the  complaint.  State  y,  Woranu 
40  D.  378. 

Kon-joinder  of  plaintifh  need  not  be  taken 
advantage  of  by  plea  in  abatement  or  by  de- 
murrer, out  may  be  given  in  evidence  under 
the  plea  of  non  asmmpeiL  Hqffdr  v.  Dement 
46  D.  628. 

Objection  of  non-joinder  of  parties  must 
be  token  advantage  of  by  demurrer,  and 
comes  too  late  on  appeal  from  the  final  judg- 
ment.    Beard  v.  Knox,  63  D.  125. 

Objection  on  ground  of  non-joinder  of  a 
partner,  in  an  action  by  the  other  members 
of  a  firm  for  deceit  practiced  upon  them, 
must  be  token,  under  the  New  York  code 
of  procedure,  by  demurrer  or  answer;  if  not 
pleaded,  it  is  waived,  and  cannot  be  proved 
m  diminution  of  damages.  ZabrUkie  v. 
SmUk,  64  D.  551. 

Non-joinder  of  necessary  parties  plaintiff 
in  an  action  of  tort  arising  ex  contractu  may 
be  taken  advantege  of  by  defendant  by  plea 
in  abatement  or  under  the  general  issue  on 
the  trial    8eoU  v.  Brovn,  67  D.  256. 

Kon-joinder  of  necessary  parties  plaintiff 
in  an  action  on  contract  may  be  toKcn  ad« 
vantaffe  of  by  defendant,  under  the  general 
issue,  by  motion  in  arrest  of  judgment,  or 
by  writ  of  error,  when  the  defect  appears 
upon  the  record.    Ih, 

Where  a  part  owner  sues  ex  delicto,  and 
objection  of  non-joinder  of  a  co-owner  is  not 
made  by  plea  in  abatement,  a  motion  for 
nonsuit  is  properly  refused,  since  the  dam- 
ages may  be  apportioned,  and  the  other  part 
owner  may  afterwards  sue  alone.  WhUneff 
V.  State,  68  D.  360. 

An  objection  to  a  complaint  for  want  of 

Earties  is  waived  if  not  taken  advantage  ol 
y  demurrer  on  that  ground,  though  sought 
to  be  reached  by  a  demurrer  for  want  of 
facte  sufficient  to  constitute  a  cause  of  ao- 
tion.    Qraim  v.  Aldrieh,  99  D.  423. 

IL  Ik  Sum  in  Equitt. 

15.  Who  may  vae,  generally.  —  The 
real  party  in  interest  must  sue,  when  suit  is 
brought  m  equity.  Thompeom  v.  Oartwright, 
46  D.  95. 

A  bill  in  equity  to  enforce  performance  of 
a  public  duty  by  a  corporation  cannot  be 
maintained  by  a  private  person,  in  the  ab- 
sence of  a  special  right  or  authority;  nor,  in 
such  a  case,  has  the  complainant  a  right  to 
a  decrise  compensating  him  for  any  damage 
suffered.  Buck  Mountain  Coal  Co,  v.  Lehigh 
Coal  A  Sav,  Co.,  88  D.  534. 

A  bill  in  equity  to  oompel  a  corporation 
to  observe  ite  charter  obligations  can  be 
maintained,  it  seems,  on  behalf  of  the  stats^ 
by  the  attomey-generaL    Ib^ 


PARUKs,  n. 


War  Index  to  Koto*  Ia 

PriTftta  individuAls  oannot  mitain  «  bill 
in  ehanoery  against  the  eounty  offioera,  to 
enjoin  them  from  making  a  nae  of  a  pnblio 
■qoare,  whioh,  it  ia  alleged,  would  remilt  in 
a  forfettnre  of  the  propoty  and  an  injurv  to 
the  oomplainants.  8nM  ▼•  Hnuttm^  2d  D. 
741. 

16.  All  partias  in  interest  should 
be  loined  either  es  plaintiifti  or  de- 
fenaante.*  —  It  is  general  mle  in  eqoi^ 
pleading  that  all  persons  are  neoessai^  par- 
ties toasnit  whose  mterests  are  to  be  affeeted 
by  it  AiUttm  ▼.  SkiUimg,  86  D.  022;  Bowell 
T.  Harv^,  89  D.  376;  May  v.  SmUk,  69  D. 
694;  ilboreT.^ood,  70  D.  210.  Bnt  although 
this  is  a  general  mle^  it  is  subject  to  tiae 
discretion  oi  the  oonrt.  New  London  Bank 
T.  Lee,  27  O.  713b  An  ezeeption  to  the  rule 
exists  where  it  is  not  in  the  power  of  the 
oomplainant  to  make  them  parties,  if leiAJ- 
gan  SUUe  Bank  ▼.  HaeUngB,  41  D.  649. 

Where  seTeral  persons  have  a  common  in* 
terest^  arising  out  of  the  same  transaction^ 
although  their  interest  is  not  joint,  eren  the 
defendant  may  sometimes  insist  that  they 
shall  all  be  made  partiea,  that  he  may  be 
subjected  to  the  trouble  and  expense  of  but 
one  litiffation.    Bobhuon  t.  Smitk,  24  D.  212. 

A  bill  filed  prior  to  the  revised  statutes, 
by  the  stockholders,  against  the  directors  d 
an  incorporated  company,  for  fraud  and  mis- 
management^ should  uuJlc  the  corporation 
psrhr  either  plaintiif  or  defendant.    lb. 

Where  there  are  several  oreditors  or  lega- 
tees who  have  a  common  interest,  and  ars 
entitled  to  shars  in  a  fund  insufficient  to  pay 
all  in  full,  thev  should  be  made  parties^  or 
the  suit  should  be  brought  by  some  oa  be- 
half of  themsdveo  and  ofaU  others  simiburly 
situated,  and  it  should  be  so  stated  in  the 
bUL    Bf^ta^  w.  Wood,  24  D.  236. 

All  putiee  in  intereet  should  be  made  de- 
fendants to  a  bill  in  chancery,  where  it  can 
be  done  without  extraordinary  difficulty,  or 
where  the  defendants  are  not  very  numer- 
ous, and  do  not  reside  in  remote  and  distant 
countries.  HtrrmgUm  r,  Hvbbardt  33  D. 
426. 

All  parties  need  not  have  an  interest  in 
all  matters  contained  in  the  suit  to  sustain 
the  bill  against  the  duuve  ol  multifarious- 
ness; it  being  sufficient  if  each  party  has  an 
interest  in  some  matter  common  to  all  the 
parties.     Wor^  v.  Jofmmm,  62  D.  399. 

All  persons  immediately  interested  shonld 
be  made  partiee  to  a  suit,  and  when  this  is 
the  case  the  court  will  go  om  and  try  the 
eanae,  even  though  it  appear  that  persons 
havii^^  more  remote  interests  are  not  reprs-> 
sentecL    Bq/il  t.  Fither,  66  D.  627. 

17.  Jdinder  of  partiee  complainant. 
—  Partiee  seeking  redreas  in  chancery  may 
Join  in  the  same  complaint,  and  maintain 
their  action  together,  where  there  is  unity 

*iee  note  en  Joinder  of  parties  in  equity,  71 D. 
tU-<lA. 
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in  interest  as  to  the  object  to  be  attabed 
by  the  bilL  In  such  a  case,  it  is  within  the 
province  of  a  court  of  chancery  to  mete  out 
to  each  and  all  of  the  complainants  their 
rights,  on  the  principle  of  sound  equity.  Do 
LomU  T.  Meek,  60  D.  491. 

Two  penons  are  properly  joined  as  plain- 
tifis  in  a  bill  in  equity  when  both  are  mter- 
ested  in  the  property  to  be  recovered,  al- 
though their  mterests  are  not  co-extensive. 
BlaOioeU  v.  Biadtweil,  70  D.  666. 

^le  joinder  of  several  creditors  of  a  dece- 
dent in  a  creditor's  bill  to  vacate  a  frandnlent 
conveyance  is  proper.    Dugam  t.  Vatiier,  26 

Different  judgment  creditors  may  join  in 
one  bill  if  they  nave  a  common,  though  not 
a  joint,  interest  in  the  relief  sought.  Mur» 
ra^  V.  Hc^,  43  D.  773. 

An  individual  may  join  with  the  munici- 
pality to  prevent  the  erection  of  buildings 
on  lands  dedicated  to  a  public  use.  Water' 
town  V.  Cowen,  27  D.  80. 

18.  Ifiitfoinder  of  complainants. — 
Parties  having  conflicting  interests  cannot 
be  joined  as  complainants.  Onnd  t.  Vam 
Sehookhooen,  37  D.  393. 

Generally,  complainants  cannot  unite  when 
their  claims  to  relief  are  distinct  and  inde- 
pendent; but  this  rule  is  not  inflexible. 
Mwrroff  r.  Mof,  43  D.  773w 

Where  a  party  is  improperly  made  co- 
plaintiif  without  his  privitr  or  consent^  the 
proper  course  is  to  move  that  his  name  be 
stricken  out,  not  that  the  bill  be  dismissed 
even  as  to  him.  Sonikam  Lift  Im.  S  T,  Co. 
T.  Lankr,  68  D.  448. 

Demurrer  on  ground  of  misjoinder  of 
party  plaintiff  must  be  presented  ia  limNie, 
and  if  not  so  presented,  the  right  to  demar 
will  be  deemed  waived.    lb, 

A  bill  ia  demurrable  on  ground  of  mis- 
joinder of  partiee  where  the  complunante 
are  owners  of  several  and  distinct  parcels  of 
land,  and  have  no  oommon  interest,  but 
each  seeks  relief  tar  spedal  faijurjr  to  hia 
own  property,  under  tbe  impression  that 
the  nuiianoe  complained  of  is  a  grievance 
oommon  to  all  of  the  land-owners,  and  there- 
fore that  all  might  be  properly  joined. 
Hhd^num  t.  Paieroom  Home  R,  B,  Cou  86 
D.  262. 

19.  Non-Joinder  of  oompUdnanta.  — 
When  tlie  parties  interested  are  numerona, 
and  the  suit  is  for  an  object  common  to  all 
of  them,  eome  of  the  bodv  may  maintain  a 
bill  in  equity  in  behalf  of  themselvee  and 
others  having  aUke  interest;  but  in  all  oaeee 
where  one  or  a  few  individuals  of  a  larger 
number  institute  a  suit  on  behalf  ol  them- 
selvee and  others,  they  must  expreesly  state 
in  their  bill  that  it  is  filed  as  weU  on  behalf 
of  other  members  of  the  body  as  of  thooe 
who  are  really  made  complainants.  Marek 
Y.E,R.HCo.n  D.  732.  &  P.,  Now 
danBankr,  Le^  27  D.  713. 
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A  bin  in  equity  may  be  •nstained  by  mt- 
«al  pl«inti£Ei  oa  behuf  of  othars  joindy  in- 
twested  with  them,  when  it  ii  alleged  in 
the  bai  that  the  persons  not  made  partiea 
te  tiie  aotioQ  are  vnknown  or  not  within  the 
iuiadieticMi  of  the  eoort.  Vanm  v.  HargeU, 
aSD.  68B. 

A  deeree  npon  a  bill  brought  by  several 
pfauBtifis  on  behalf  of  a  greater  number  hav- 
tag  a  joint  and  equal  interest  in  the  sabjeot 
«f  tiie  aettoQ  will  bind  the  persons  who  are 
not  paitiea  to  the  bill,  so  far  as  to  determine 
the  validity  of  their  daim  as  a  jnst  demand, 
hot  sneh  parties  will  not  be  boimd  by  an  ao- 
eonnt  takien  in  the  action,  nntil  they  have 
faesn  allowed  an  opportanity  to  be  heard. 
lb. 

90.  Who  are  meeataiy  partte  d»- 
fandaat^*  —  No  one  need  be  made  a  narty 
to  a  aoit  in  eqnitv  against  whom  no  deoree 
esa  be  made.  AmStm  t.  SckatuU,  28  D. 
170. 

Hie  Tendee^  or  his  legal  representatives, 
eoght  to  be  nurties  to  a  toit  in  ohanoery 
hroei^t  by  tne  vendor  against  his  sabse- 
qoent  parehaeer,  to  recover  a  baUnoe  al- 
Ufsd  to  be  dne  from  the  vendee.    Duwal  r. 

If  a  defendant  in  ezeention  makes  the 
fliaintiff  and  the  officer  both  parties  to  a  bill 
isr  an  in  junction  where  both  do  not  partioi* 
pato  in  the  levy,  the  answer  of  the  officer 
alone  m  snffieieat.  BeaM  v.  Areman.  IS 
D.  197. 

Whsn  the  court,  on  the  application  of 
«reiliton^  opens  a  judgment  for  the  purpose 
«f  trying  wnether  the  bond  sued  upon  was 
nven  to  defraud  creditors,  it  is  not  necessary 
diat  the  latter  be  made  jMoties  to  the  action. 
WkUmg  V.  Jokmrnm^  14  D.  633. 

Bkeenton  of  an  obligee  of  a  bond  for  a 
eoovejfaaoe  of  land  who  dies  before  the  time 
fved  in  the  condition  for  the  conveyance, 
net  be  parties  to  a  bill  brought  for  reeds* 
sico  on  tiie  ground  of  fraud  on  the  part  of 
the  obligor  in  misrepresenting  boundaries, 
sad  in  selling  land  to  which  he  had  no  title; 
«r  where  a  part  of  the  purchase-money  re- 
impaid.    Bke  v.  Spoiawood^  17  D.  116. 


The  assiffsor  of  a  judgment  should  be 
made  a  party  to  a  bill  brought  by  an  as- 
signee against  a  husband,  to  apply  certain 
piuperly  to  the  satisfaction  of  the  judgment; 
sod  when  the  property  sought  to  be  so  ap- 
Blisd  ia  the  wife's  distributive  share  in  her 
nther^a  eetote,  she  should  alto  be  a  party. 
AM  T.  Waring,  17  D.  69. 

Tha  assignor  of  land  affected  by  a  trust  is 
not  a  neoessary  party  to  a  bill  against  his 
assignee,  in  an  action  by  a  surety  of  the  for- 
mer to  charge  lands  in  the  hands  of  the  lat- 
ter for  the  payment  of  the  purchase  price 

*8es  note  on  joinder  of  defendants  in  eqnityf 
Ift  D.  427-4110. 

Holder  of  prior  lien,  when  necessary  or  proper 
faity.sse  note,  80  D.  714-717. 


for  which  the  suretv  wss  bound,  when  tht 
bill  tots  out  that  the  defendant  is  the  ae* 
signee  of  the  entire  intorept  in  the  land* 
Polk  V.  Qdlla^  34  D.  410. 

The  appointee  is  a  neoessary  party  in  mi 
action  to  subject  the  property  appointed  to 
a  debt  due  the  complamanl^  tnongh  the 
propertjr  is  in  the  hands  of  those  to  whom  it 
was  ultimately  given.    Leigh  v.  SmUh,  4S 

Where  it  is  sought  to  charge  the  hein 
upon  the  bond  of  their  ancestor,  the  per* 
sonal  representetive  is  a  neoessary  party  for 
their  protection,  and  in  order  that  the  per- 
sonal assets  should  be  applied  for  their 
relief,  ss  f ar  as  they  mav  go^  towards  the 
eactinguishment  of  the  debt.  Beall  v.  Toih 
lor,  44  D.  898. 

Where  a  bUl  by  B's  heirs  against  A  al* 
legee  that  A  purchased  land  with  tb«  money 
of  A,  B,  and  C,  taking  a  conveyance  to  him- 
self; that  A  and  B  were  to  be  the  owners  in 
fee  and  tenante  in  common  of  ilie  land;  and 
that  O  was  to  have  wood  from  the  premises 
during  her  life,  —  she  should  be  made  a  party 
to  the  bill,  that  her  intereste  may  be  aeter* 
mined.    Dom  v.  Jewell,  45  D.  371. 

In  an  action  brought  to  restrain  an  admin* 
istrator  from  selling  property  to  pay  debtt 
of  a  deceased  perwn  and  to  set  up  a  lost 
deed,  it  is  sufficient  if  the  administrator  and 
the  heirs  are  brought  before  the  oourt,  as 
they  fully  represent  the  property  and  are 
liable  for  all  demands  agamst  it  Ketmerlg 
V.  Shepleg,  67  D.  219. 

The  state  is  not  a  necessary  Pftrty  to  a  suit 
against  commissioners  engagea  in  proeecu* 
tion  of  a  public  work,  though  the  acte  com* 
plained  of  be  within  the  scope  of  their 
authority,  for  they  must  defena  under  the 
law  and  tiieir  authority;  and  even  if  made  a 
party,  it  might  be  that  the  only  wav  to  af- 
ford the  relief  tought  would  be  to  enjoin  her 
agento  or  officers.  JSz  parte  Martin,  58  D. 
321. 

The  assignor  of  a  bond  must  be  made  a 
party  in  an  action  against  the  assisnee,  call- 
mg  him  to  account  for  it  by  one  cUiming  to 
be  entitled  to  the  bond.  In  such  a  case  it  is 
not  a  sufficient  answer  that  the  assignor  is 
dead  and  that  there  is  no  pertoual  represent- 
ative, as  it  is  the  duty  of  the  party  seeking 
relief  to  procure  a  representetive,  and  it  is 
therefore  no  answer  for  the  plaintiff  that  he 
is  the  representetive.  Jiiag  v.  Smith,  59  D. 
594. 

Where  a  debtor  assigns  his  property  to 
trustees  to  be  told,  and  the  proceeds  to  be 
divided  pro  rata  among  the  creditors,  in  an 
action  by  one  creditor  against  the  trustees 
for  an  accounting  and  for  judgment  for  his 
fro  rata  share,  he  mnat  make  toe  other  cred- 
itors parties  and  the  assignor  a  defendant 
MePherwn  v.  Parker,  89  D.  129. 

21.  Proper  though  not  neoeasazw 
defendants. — A  bill    is   not  demurrable 
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because  of  miajoinder  of  partieBy  where  the 
defenduLti,  though  not  «U  neoesMiry,  are 
not  improper  parties.  WhiUenuire  ▼.  ClMter, 
41 D.  740. 

One  to  whom  land  has  been  conveyed  to 
escape  a  levy  nnder  the  executions  of  the 
grantor's  creditors  and  to  enable  the  grantor 
to  convey  to  the  plaintiff  when  he  has  paid 
the  purchase-money  under  a  contract  for  the 
purchase  of  the  land,  is  a  proper  party  de- 
fendant.    Pringle  v.  Samuel,  13  D.  214. 

If  property  be  frandulentiiy  conveyed  and 
parceled  out  by  its  owner  to  several  persons, 
they  may  be  joined  in  one  bill  to  vacate  the 
transfers.     FeUouM  v.  FeUows,  15  D.  412. 

A  bill  against  several  persons  mnst  relate 
to  matters  of  the  same  nature  and  having  a 
oonnection  with  one  another;  and  all  of  Sie 
defendants  mnst  be  more  or  less  concerned, 
tiioogh  U^eir  rights  in  respect  to  the  general 
■nbject  of  the  cause  may  oe  distinct.    lb. 

An  individual  holding  funds  for  an  absent 
party  may  be  made  a  party  to  the  suit,  be- 
cause he  is  compellable  to  perform  the  de- 
oree  wiUi  respect  to  those  funds.  Bowden 
V.  SduUssell,  7&  D.  170. 

The  attorney-general  may  be  joined  as  a 
defendant  in  equity,  representing  the  rights 
ol  the  state,  where  those  rights  are  connected 
with  the  relief  sought  against  some  other 
defendant^  but  not  otherwiM.  Varick  v. 
Bmith,  28  D.  417. 

A  merelv  formal  party  to  the  original  bill 
need  not  be  made  a  party  to  the  supple- 
mental bill,  where  the  new  matter  charged 
therein  does  not  affect  his  rights.  AUtn  v. 
Taylor,  29  D.  721. 

A  party  compelled  to  resort  to  a  oonrt  of 
w^uity  to  make  out  a  case  may  .properly 
Jom  ul  the  parties  nominally  or  resJly  mter- 
eeted  in  the  transaction,  and  the  court  will, 
nnder  inch  circumstances,  retain  the  suit 
nntal  all  matters  are  finally  disposed  of. 
BeardMlof  v.  Knight,  33  D.  103. 

Complainant  need  not  make  parties  of 
persons  unknown  to  him,  claiming  an  inter- 
est in  the  Buit»  nor  of  persons  collaterally 
interested,  who  are  exceedingly  numerous. 
Therefore,  a  mortgagee  need  not  join  as  de- 
f endajits  in  a  suit  to  foreclose  the  mortgage 
the  creditors  of  one  who  has  purchased  the 
premises  with  notice  of  the  mortgage,  and 
has  made  a  voluntai^  deed  of  the  same  for 
the  benefit  of  his  creditors,  there  being  noth- 
ing to  show  who  the  creditors  are  or  how 
many  of  them  there  are.  WiUis  v.  Bender* 
son,  38  D.  120. 

An  unsworn  answer  to  a  bill  is  not  evi- 
dence for  any  purpose,  but  performs  merely 
the  office  of  a  pleading,  ana  the  complain- 
ant is  not  required  to  make  parties  of  per- 
sons stated  in  such  answer  to  have  an  interest 
in  the  oontroversy,  there  being  no  other 
•vidence  of  that  fact.     lb, 

A  statutory  refun<Ung  bond  may  be  dis- 
pensed witii  where  the  non-resident  defend- 
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ant  Ib  represented  by  a  resident  trustee,  for 
he  is  not  an  indispensable  party  to  the  bill. 
Mwitandom  v.  Deas,  48  D.  84. 

Persons  iM^^iog  different  and  opposite  in- 
terests to  be  affected  by  a  judgment  may 
properly  be  made  parties  defendant  in  a  suit 
to  set  aside  a  sheriff 's  sale  for  fraud.  Teaa 
V.  McDonald,  65  D.  66. 

82.  Improper  parties  defendant.  — 
A  clerk  of  a  court  in  possession  of  a  fund 
belonging  to  an  absent  party,  which  has 
been  paid  into  court»  does  not  hold  it  as  an 
individual,  but  as  an  organ  of  the  courts  and 
cannot  be  made  a  partv  to  a  suit  in  equity 
in  respect  of  that  fund,  because  neither  he 
nor  the  court  of  which  he  is  derk  can  be 
controlled  by  the  decree  as  to  the  disposi- 
tion of  the  fund.  Bcwden  v.  SchattdL  23  D. 
170. 

Where  parties  are  improperly  made  de* 
feudants,  the  bill  should  be  ^missed  as  to 
them,  with  costs.  Covenhoven  v.  Skuler.  21 
D.  73. 

28.  Non-Joinder  of  defendants.  — 
Parties  to  a  bill  to  enforce  a  lien  should 
include  all  the  owners  of  the  subject  of  the 
lien;  but  the  non-joinder  of  one  of  the  own- 
ers ceases  to  be  objectionable  if  the  lien  ia 
released,  and  no  decree  is  made  affecting  his 
interest  "  Caee  v,  iVooUep,  32  D.  64. 

Courts  will  notice  the  omission  of  proper 
defendants  in  the  bill,  although  no  demurrer 
is  interposed,  when  it  is  manifest  that  the 
decree  will  have  the  effect  of  depriving 
them  of  their  legal  rights.  HerrmgUm  v. 
Hubbard,  33  D.  ^ 

Where  a  bill  is  filed  for  specific  performance 
of  a  contract  for  the  conveyance  of  lands, 
the  court  is  not  warranted  in  mmlrmg  ^i 
order  reauiring  the  defendants  before  the 
court  to  aefendfor  all  the  defendants  in  the 
cause.     McQueen  v.  Choutetm,  64  D.  178. 

24.  Bring^ginnewpaxtiee.— Where 
an  answer  objects  to  the  want  of  proper  par- 
ties, the  complainant  should  amend  his  bill 
before  any  further  proceedings  are  had  ia 
t)ie  cause.  Vam  Bppe  v.  VanDeu»en,  25  D. 
516. 

If  he  neglects  to  do  this,  the  court  may, 
at  the  hearing,  permit  the  cause  to  stand 
over  for  the  purpose  of  bringing  the  proper 
parties  before  the  court,  on  payment  of  costs 
to  the  adverse  party,  or  dismiss  the  bill, 
with  costs.    Ib. 

The  proper  course  in  such  case,  if  the 
cause  is  not  permitted  to  stand  over,  is  to 
dismiss  the  oill  without  prejudice  to  the 
claim,  or  right  of  the  complainant,  in  any 
future  litigation.    Ib, 

If  the  objection  of  want  of  proper  parties 
is  raised  at  the  hearins  for  the  first  time, 
the  bill  should  not  be  dismissed,  where  tiie 
defect  can  be  remedied  bv  an  amendment  or 
a  supplemental  bill,  and  the  complainants 
elect  so  to  do  within  a  reasonable  time;  pro- 
vided that  necessary  parties  were  not  left 
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Mtof  tiie  bill,  1»j  the  frMid«l«it  or  wfllfal 
•ouWoii  of  theoomplaiiiant^  or  in  bad  futh. 
A. 

Wlior<o  tho  answer  to  n  hSU  In  ohaneery 
diedoeee  an  intereat  in  the  snbject-niatter  of 
tte  ooHin  a  tiurd  peraon,  he  ahoiild  be  made 
a  defendant  bk  the  bill,  ao  that  he  mav  pro- 
tect hia  intereota.  Harrktgtom  ▼.  Hmoard, 
33  D.  426. 

New  partiee  may  be  broa|^t  in  after  a 
final  deeree,  and areferenoe  to  the  master  to 
take  an  aooovnti  if  they  affeot  only  the  ao* 
eonnt,  and  not  the  merits  of  the  action. 
Bamk ^  JfobUeT.  Hatt,  41  D.  41. 

An  amendment  limited  to  bringiog  in  new 
parties  to  a  bill  may  be  made  at  any  time 
apon  leave  of  the  eonrt^  in  case  the  plaintiff 
diaoovera  they  are  neceanry.  Dow  ▼.  JemU, 
45  D.  371. 

Upon  a  hill  by  certain  creditors  of  a  de- 
cedent's estate  seeking  to  oham  their  claims 
apon  the  realty  in  the  han<b  of  derisees, 
other  creditors  should  have  an  opportonity 
of  comingin,  and  of  sharing  in  the  eqnitabie 
assets.     AtmMy  t.  Harvey^  21  D.  607. 

85.  Bole  as  to  parties  beyond  fhe 
JnxiadietioiL  —  A  court  of  canity  cannot 
du^oee  cf  the  interests  of  an  alMcnt  party, 
according  to  the  EngUah  practice,  unless 
some  of  the  partiee  and  the  property  are 
witikin  ita  jnriadiction.  Bowden  ▼•  SehaiKU, 
23  D.  17a 

An  aboent  person  who  has  property  within 
the  state  may  be  made  a  party  to  a  suit  in 
equity  in  respect  of  that  property,  under  our 
statate,  though  there  be  no  other  party  in 
theatote.    lb, 

Abeent  attaching  creditors  of  indiridual 
partners  who  haTC  receiyed  payment  out  of 
a  fnnd  paid  into  court  by  a  garniahee^  upon 
giTing  a  bond  to  refund  u  found  not  entiUed 
thereto,  may  be  made  partiee  in  respect  of 
their  interest  in  that  fund,  to  a  suit  in  equity 
fafon^t  by  a  nartneiship  creditor  to  estab- 
liah  ua  demana  for  the  nurpose  of  obtaining 
payment  out  of  that  funo,  where  the  only  snr- 
viring  partner  ia  alio  without  the  state.    lb. 

Kon-reaidents  may  maintain  a  suit  in 
chancery  against  non-resident  defendants, 
proridea  there  is  one  resident  defendant. 
Oomgtodt  V,  Bayford,  40  D.  102. 

A  citizen  of  a  foreign  state  can  be  made  a 
party  ocdy  b^  Toluntarv  appearance,  to  a 
aait  in  Georgia,  ao  as  to  be  bound  by  a  judg- 
ment or  deme  «»  permmam^  either  by  the 
atatnte  or  common  law.  Dtaring  ▼.  Bank  of 
Ckarieaion.  48  D.  300. 

In  Euffland,  in  a  suit  against  joint  obli- 
fora,  both  must  be  sued,  or  if  one  is  within 
the  realm,  but  cannot  be  found,  he  must  be 
proeeented  to  outlawry.  In  Georgia,  how- 
ever, if  tiie  sheriff  returns  one  party  not 
feoaid,  the  plaintiff  may  proceed  against  the 
party  aerved.    Banof  v.  MeBae^  60  D.  660. 

d6.  How  objections  fior  want  of  par- 
ties shonld  be  taken.— The   objection 
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that  partiee  have  been  made  defendants  in  a 
suit  who  shonld  have  been  joined  ss  piain- 
tifib  goea  onlv  to  a  matter  of  form,  and  will 
not  be  regarded  by  the  court  at  the  hearing, 
where  the  parties  thus  made  defendants  have 
accepted  that  character,  and  have  filed  their 
anawer.    Osgood  v.  FraniUn,  7  D.  513. 

Defendanto  to  a  bill  in  equity  cannot  be 
stricken  out  as  partiee  on  their  own  motion. 
If  improperly  made  parties,  they  must  dc« 
mur  or  plead.     Lym  r.  Guardian^  13  D.  609. 

Where  it  is  not  apparent  from  a  bill  itself 
that  necessary  parties  are  omitted,  it  can  be 
taken  advantage  of  only  by  plea  or  answer, 
showing  who  are  the  necessary  parties,  and 
making  the  objection  of  a  want  of  parties  in 
a  plain  and  explicit  manner.  Bolnnaon  v. 
Smith,  24  D.  212. 

Defendants  can  demur  for  non- joinder  cl 
parties  onlv  when  it  ia  apparent  from  the 
bill  itself  tnat  there  are  other  persona  who 
ouffht  to  have  been  made  partiea    Jb, 

The  objection  of  non-joinder  comea  too  late 
after  an  answer  to  the  merits.  Paacal  v. 
Duero%,  41  D.  204. 

Misjoinder  must  be  taken  advantage  cf  by 
demurrer  or  by  answer;  the  objection  comes 
too  late  at  the  hearing.  Waieiiown  v.  Cotsen, 
27  D.  80;  Hinehmm  v.  PaUnon  //otm  B.  B, 
Co.,  86  D.  252. 

The  objection  of  a  want  of  proper  parties, 
after  answer  filed,  and  a  report  of  the  facta 
of  the  case  by  a  committee,  is  unsustainable. 
New  London  Bank  v.  Xe&  27  D.  713. 

Unnecessary  joinder  of  a  party  aa  defend- 
ant does  not  atford  ground  for  a  demurrer  to 
the  bill  by  another  defendant,  nnleas  there 
is  some  valid  claim  against  the  unnecessary 
party,  in  which  the  party  demurring  ia  not 
mterested.     Variek  v.  Smith,  28  D.  417. 

The  objection  that  a  party  waa  improperly 
joined  in  a  bill  for  specific  executum  of  a 
contract  of  vale,  and  that  the  bill  ought  to 
be  dismissed  as  to  him,  is  premature,  where 
there  was  not  a  final  decree  in  the  cause. 
aarke  v.  Curtis,  87  D.  625. 

One  unnecessarily  made  a  party  to  a  suit 
in  equity  may  demur,  if  that  fact  appeara  on 
the  face  of  the  bilL  Bowden  v.  SchatuU,  28 
D.  170. 

In  a  motion  to  dismiss,  where  the  bill  con- 
tains equity,  the  question  of  proper  partiea 
could  not  come  up;  for  the  plaintiff  should 
have  an  opportunity  to  perfect  his  bill, 
which  would  not  be  allowed  him  if  it  waa 
dismissed.     Stone  v.  Hale,  52  D.  185. 

Objection  of  want  of  proper  parties  can* 
not  be  raised  on  motion  to  dismiss  a  bill  for 
want  of  equity.  Higldower  v.  Tlwmton,  52 
D.  412. 

A  bill  in  chancery  is  never  dismissed  for 
want  of  parties,  provided  necessary  parties 
can  be  made,  but  stands  over  on  payment  ol 
costs,      lb. 

Where  necessary  partiea  cannot  be  made, 
the  bill  must  be  dismissed.    76. 
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In  aopii¥t  if  there  is  a  misjoinder  of  parties 
^aintifi^  all  the  defendants  may  demur;  bat 
&  tiie  misjoinder  is  of  parties  defendant^ 
those  only  can  demur  who  are  improperly 
{oined.     Ohri$tian  v.  Orodber,  99  D.  228. 

Objection  of  misjoinder  of  parties  defend- 
int  in  a  bill  is  a  merely  personal  priTilege. 
/6u  

PABTinoir. 

pnelades  the  diTlslon  of  real  property  amonf 
eo-owners,  either  by  their  volautanr  agreement 
and  deed,  or  hy  meani  of  a  suit  for  partition, 
and  whether  the  land  be  actaally  dinded  and 
set  off  in  wveialty*  or  sold,  and  the  proceeds  di- 
▼Ided.] 

Between  tenants  in  common,  tee  also  Co- 

TKVANor,  34,  35. 
When  bars  dower»  see  Dowkb,  27. 

L  Br  Aor  ov  vn  Pabtdhi  Pabol  Pabti* 

noN. 
n.  BrSnr. 

L  Bt  Aor  OP  vn  Pabxhs;  Pabol  Pak- 

noN. 

1.  PowwtomakoiMurtitioiL  — Ingm- 
effal,  a  valid  partition  of  lands  held  in  comnMHi 
eaanot  be  made  by  parol,  because  of  the  stat- 
ute ol  frauds;  but  the  case  of  a  resulting  trust 
is  not  within  the  provisions  of  the  stetnte, 
and  a  parol  partition  of  such  lands  is  valid. 
Ddw  V. /m4  46  D.  871. 

Parol  partitioo,  valid  between  the  parties 
to  it,  mav  be  ratified  by  the  othw  parties 
interested.    i&. 

Heirs  may  make  a  valid  parol  partition  of 
land  anumff  themselves^  where  tbey  are  all 
d  age,  and  if  one  is  not  of  age  at  the  time 
d  the  partition,  it  is  nevertheless  valid,  if 
aoquiesced  in  and  confirmed  by  such  heir 
after  coming  of  age.  Lpneh  v.  Baaiert  61  D. 
786. 

A  verbal  partition  of  land  was  binding  nn* 
der  the  Mexican  law,  where  posMssion  was 
taken.    Ih. 

Parol  partition  of  lands  among  tenants  in 
common,  when  followed  by  a  several  posses- 
sion in  conformity  with  the  terms  of  the  par- 
titioo,  gives  to  each  co-tenant  the  righte  and 
fakcidents  of  an  exclusive  posMssion  of  his 
property.     TomUn  v.  HitifcSrd,  92  D.  118. 

B.  what  is  a  valid  partition.— A  parol 
partitiou  made  between  tenants  in  common, 
by  msrking  a  line  of  division  on  the  ground, 
and  followed  by  a  correspomdinp^  separate 
possession,  is  good,  and  not  within  the  stat- 
ute of  frauds.  Bbert  v.  Wood^  2  D.  436; 
Jadcaon  v.  Harder,  4  D.  262;  Brown  v. 
Wheder,  44  D.  650;  Wood  v.  Fleet,  93  D. 
628.  Yet  where  the  evidence  of  a  separate 
possession  is  vague  and  slight,  there  can  be 
no  presumption  in  favor  of  a  partition. 
Havghahaugh  v.  Honald,  5  D.  648. 

Partition  of  a  tract  of  land  owned  by  two 
or  more  persons  jointly  may  be  shown  by  a 
map  or  plat  signed  by  all  the  owners,  on 
which  the  division  lines  of  the  sevenl  co- 
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owners  are  traced,  and  the  same  is  as  ef- 
fectual as  if  the  lines  had  been  actually  run 
and  marked  by  a  surveyor.  Comjpton  v. 
MeUhem,  22  D.  167. 

Partition,  to  be  eflElBotual,  need  not  be  made 
upon  the  land,  but  the  same  mi^  be  made 
on  a  map,  although  the  lines  there  traced 
merely  existed  in  the  mind.  Actual  separa- 
tion of  parts  ii  not  necessary,  and  the  acta 
of  the  oo-owners  sUotting  to  one  and  another 
a  portion  of  the  joint  property  which  each  is 
entitled  to^  and  which  each  enjoys  without 
interruption,  are  sufficient.    Ih, 

Parol  partition  by  a  grantee  of  the  hus- 
band who  is  tenant  >y  ourtesy,  the  wife  not 
having  acknowledged  the  deed  so  as  to  pass 
her  interest,  though  not  binding  on  the  wife, 
ii  good  in  ejectment  against  a  stranger. 
R^ertt  V.  Wheeler,  37  D.  248. 

Tenants  in  oonnum  making  mutual  deeds 
of  barnin,  eale^  and  release,  expressing 
nominiu  considerations,  do  not  thereby  ac- 
quire or  loee  any  titles  but  obtain  defined 
boundaries  to  the  land  they  previously  held 
in  common.  Such  deeds  operate  as  deeds  of 
partition  only.  Dawem  v.  Lawremet,  42  D. 
2ia 

Parol  partition.  If  fair  and  equal,  and  exe- 
onted  by  corresponding  possession,  is  good, 
thooi^  some  of  the  tenants  be  under  cover* 
tur%  snd  others  of  them  elect  to  hold  their 
purparts  as  before,  by  oommnnity  of  poe- 
sesnon.  McMahan  v.  MeMakan,  68  D. 
481. 

An  absent  oo-tenant  not  assenting  to  a 
partition  may  repudiate  it  by  demanding  a 
new  partition  of  the  whole  tract,  or  he  may 
adopt  it  by  ratifying  the  acts  of  one  who  has 
assumed  to  act  for  iiim  in  such  partition. 
/A 

Where  parties  owned  a  traot  of  land 
jointiy,  and  afterwards  married  and  made 
snbseqnenti^a  deed  of  partition  of  the  same^ 
and  held  it  in  severaltjr  afterwards,  the  i»ar« 
tition  so  madewill  be  bindiuff  on  the  partie% 
even  though  no  certificate  ofprivy  examina- 
tion cf  the  wivee  appears  in  this  deed*  Brfom 
r.StHmpt  66  D.  139. 

A  partition  made  by  release  deeds  betweaa 
grantee  of  tenant  in  oommou  and  co-ten* 
ants  ii  vslid,  when  it  ii  in  the  power  of  any 
co-tenant  to  compel  a  partition  by  le^ 
proceeding;  and  a  creditor  of  the  grantor, 
before  any  interference  on  his  part  to  obtain 
payment  of  his  debt  as  against  the  property, 
has  no  legal  interest  therein  requiring  recog^* 
nition  in  the  partition  proceedings.  Staplee 
V.  Anidfey,  60  D.  630. 

Partition  may  be  treated  as  legal  by  ored« 
iter  of  tenant  in  common  when  he  levies  hia 
execution,  where  it  is  made  by  release  deeds 
between  tiie  grantee  of  such  tenant  and  hia 
co-tenants,  although  the  creditor  at  the  same 
time  insists  that  the  deed  of  the  tenant  is 
void,  so  far  as  it  was  designed  to  defraud  hia 
creditors.    lb. 
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I  3.  What  is  not. —  A  partition  by  parol 
'  fi  Toid,  beinff  within  the  statute  of  fraada» 
■nd  a  deed  m  partition  by  tenanta  in  oom- 
mon  will  not  be  presnmed  merely  from  the 
bet  of  their  aeverai  pooaeasion.  Porter  r, 
Perkbu,  4  D.  62. 

Where  a  tenanor  in  oommon  ia  admitted* 
a  parol  partition,  followed  by  poaaaasion  nn- 
dar  it^  will  he  valid;  yet,  where  the  whole 
light  or  title  of  the  party  aetting  np  the 
teaiMV  ia  oommon  a^  parol  pi?tit&n  ia 
daoiedy  a  parol  partition  and  anbaeqnent 
peaanaaioB  will  not  be  aofloient  to  tranaf er 
thetitieu    JadBtmr.  Votbm^  6  D.  278. 

Partitian  of  land  bgr  jjarol  la  notTalid,  not- 
withatnnding  the  diviaum  line  waa  marked 
and  inoanmenta  aet  up^  and  the  partiea  for 
aavenl  yean  eeonpied  in  aoooroaaoe  with 
the  diTiaioa  ao  made.    BalUmr.  Hal$,9^1}. 


4.  How  ooostmod.  —An  implied  war- 
ily ia  by  law  annexed  to  every  partitimk 
aflMid,  even  where  no  warrant  iaexyreaaed 
in  tiio  deed;  heneo  partiea  to  a  partition  are 
Ihaieefter  anhjeot  to  the  aame  nile  in  regard 
ta  the  pnrehaae  and  nae  of  an  ontatanding 
tttle  an  they  were  before  the  partiton.  Kea- 
nbU  T.  Beamekamp,  28  D.  74. 

A  grantee  of  one  of  the  nartiea  to  a  deed 
af  partition  which  waa  made  under  hia  di* 
leetioo,  and  at  a  time  when  be  had  an  ex- 
aentory  oontract  with  hia  grantor  for  the 
pur^iaae  of  hia  ahare  of  the  land  when  par- 
titiooad.  ia^  in  equity,  regarded  aa  the  real 
tenant  in  eommon  with  the  other  owner, 
and  although  not  bound  by  the  expreaa  eove- 
nanfta  of  the  deed  of  partition,  nor  a  fonnal 
parlv  thereto^  ia,  nevertheless,  a  party  to  the 
partiticMi  itadf,  and  ia  aa  fully  bound,  in 
aquity,  by  the  deed,  ao  far  aa  it  ia  merely  a 
daed  of  partition,  aa  if  he  executed  it  as  a 
party.    lb. 

teeh  grantee  ia  bound  hj  the  implied  war- 
tasty  in  the  deed  ol  partition,  which  estops 
faim  from  ovioting  the  other  tenant  by  ad- 
vesue  title,    lb. 

There  ia  no  implied  warranty  in  a  parti- 
tion deed  between  tenanta  in  oommon  under 
a  win,  tiiooj^  there  ia,  it  aeema,  an  implied 
speoial  vrananty  annexed  to  everv  partition 
between eoparoenera.   Weia&rr.  Ireiser, SOD. 

312. 

An  expresa  apeoial  warranty  limita  an  im- 
plied general  warranty  in  a  deed,  exoept, 
perfaapa,  whera  the  impUed  warranty  is  a 
neeaaaary  conaequenoe  of  tenure,  which  u 
not  the  ease  in  a  partition  deed.     Hk 

In  partition  of  real  eatate  between  eo-ten- 
anta  there  ia  an  implied  warranty  that  in 
caae  of  an  eviction  from  any  portion,  by 
paraaMont  title,  the  ^arty  evictea  shall  have 
a  right  of  eontribntion  against  the  other 
for  vaa  loaa  auatained;  and  thia  remedy  ex- 
isla  against  alieneea,  though  not  in  their 
favor.    Sawyen  v.  Ootor,  47  D.  e08. 

Hie  lomm  in  an  aotion  on  implied  war- 
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ranty  in  partition  ia  a  court  of  chancery, 
which  ia  peculiarly  adapted  to  give  relief, 
either  by  aetting  aaide  the  partition  or  by 
oontribution.     lb, 

A  right  to  oontribution  of  co-tenanta  for 
eviction  from  partitioned  estate  accrues  only 
when  eviction  takes  place,  and  then  the  atai* 
ute  of  limitations  begins  to  run.    lb, 

Couveyanoee  between  tenanta  in  common 
muat  contain  words  of  perpetuity  to  pass  a 
fee^  aa  one  tenant  in  common  cannot  convey 
to  another  in  eny  other  wi^,  or  by  a  oon  vey- 
ance  whose  opeiation  is  different  from  those 
uaed  by  feoffera  between  whom  no  auch  re« 
lationahip  exiata;  and  if  no  words  of  per* 
petuity  ara  need,  an  eatate  for  life  merely 
pasaea.    Beetorr.  Waugh,  67  D.  201. 

On  conveyance  between  co-tenanta  with 
warranty,  the  warranty  continuea  during  the 
life  of  the  grantee  only  if  the  deed  oontained 
no  word  of  perpetuity;  and  if  the  titie  of  the 
CO*  tenanta  provea  to  be  bad,  and  anbeequent 
to  the  conveyance  the  oo-tenanta  making  it 
obtain  titie  to  the  land,  this  title  will  not^ 
by  virtue  of  the  warranty,  inure  to  the  bene* 
fit  of  the  grantee's  heirs,    lb. 

The  common  law  implied  no  warranty 
when  partition  waa  made  between  joint  ten* 
ants  and  tenanta  in  common,    lb. 

Partition  of  alavea  by  huaband  of  remain* 
dermen  during  life  of  life  tenant,  with  the 
oonaent  of  thelatter,  will  be  presumed  to  be 
a  partition  ot  the  life  estate  alone  in  the 
alavea,  not  of  the  life  eatate  and  remainder, 
ainoe  they  could  not  completely  divide  the 
remainder  until  the  death  of  the  life  tenant^ 
owing  to  the  existence  of  the  wivea*  equitiea 
until  that  event.     Pool  v.  Morris,  74  D,  68. 

5.  Oonoliisiveaaas  and  oifect.*  —  A 
partition  deed  in  which  all  the  heira  join 
constitntee  aa  valid  a  division  as  one  made 
bv  the  order  of  the  probate  judge,  provided 
ail  the  grantors  are  of  age,  and  the  estate  ia 
in  a  condition  to  be  legally  divided.  Htdh 
bard  v.  Rieart,  23  D.  198. 

Bvery  partition  as  well  aa  every  exchange 
implies  not  only  a  warranty  at  the  election 
of  the  party,  but  a  condition  entire,  the 
breach  of  which  nves  an  entry  into  the 
whole;  with  this  oifference,  however,  that 
a  voucher  to  warranty  of  the  part  evicted 
affinns  the  partition  oy  the  acceptance  of  a 
compensation,  while  an  entry  for  the  condi- 
tion broken  defeats  it.  Feather  v.  Strohoeekert 
24  D.  342. 

A  minor  to  whom  a  tract  of  land  has  been 
devised  is  not  bound  by  a  partition  made  by 
other  devisees  of  the  same  testator  of  land 
devised  to  them,  and  of  his  land,  by  which  a 
portion  of  both  tracts  ia  set  off  to  him,  al- 
though upon  attaining  majority  he  exercised 
acta  of  ownership  over  the  part  so  set  off  to 
him.     Hemndch  v.  High,  27  D.  295. 

Partition  made  by  tenants  of  estates  for 

*  Partition  by  parol,  validity  and  effect  olt  see 
note,  92  D  121-1^ 
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lile  is  not  bi&dinff  on  those  entitled  to 
in  remainder.    Sool  v.  JUke,  31  D.  286. 

Mere  eovertnre  of  one  of  the  parties  to  an 
agreement  for  partition  of  real. estate  is  not 
sufficient  to  invalidate  it,  where  snoh  agree* 
ment  was  made  in  the  presenoe  of  her  hus- 
band, assented  to  by  hun,  oonsnnunated  by 
an  actual  division,  and  possession  taken  and 
held  according  to  it  tor  fourteen  years. 
ffardy  V.  Summerft  32  D.  167. 

A  parol  partition  carried  into  e£Feet  by 
possession  in  accordance  therewith  is  bind- 
ing between  tenants  in  conunon  whose  titles 
an  distinct.    Ryer9S  v,  Wheeler,  37  D.  243. 

If  A  and  B  execute  deeds  of  partition,  and 
A  is  partially  evicted  by  C,  the  partition 
fails  as  to  C,  and  he  holds  in  common  with  A 
and  B;  but  purchasers  from  B  may,  in  equity, 
compel  C  to  accept  his  share  from  the  land 
allotted  to  A,  if  sufficient  in  amount  Daw- 
mm  ▼.  Lawrence,  42  D.  210. 

A  parol  agreement  for  partition  of  lands 
acquired  by  descent  is  good,  if  carried  into  ef  • 
feet;  and  u  fair  and  equal,  is  binding  upon  all 
the  parties  thereto,  even  upon  those  who  are 
femes  eoveri,  if  their  husbands  join.  And 
therefore,  evidence  tending  to  show  that 
such  an  agreement  was  carried  into  execu- 
tion is  admissible  in  an  action  brought  by 
one  party  to  such  partition  against  another 
party  thereto*  to  recover  an  undivided  part 
of  the  property  alleged  to  have  been  so  par- 
titioned.    Calkoun  V.  Haye,  42  D.  275. 

Release  by  parties  to  alleged  partition,  ox- 
ecuted  to  defendants  in  an  action  d  eject- 
ment brought  against  the  latter  by  otiier 
parties  to  such  partition,  is  admissible  to 
show  that  Buch  partition  was  carried  into 
effect*  although  the  parties  who  executed  the 
release  are  not  parties  to  the  action.  And  it 
is  also  admissible  as  secondary  evidence  of 
the  contents  of  another  release,  alleged  to 
have  been  of  the  same  tenor,  and  to  have 
been  executed  by  the  plaintiflh,  but  to  have 
been  since  lost.    76. 

Where  two  tenants  in  oommon  have  par- 
titioned their  land  by  parol,  and  ea€^  has 
taken  possession  of  his  allotment,  one  oi  the 
co-tenants  may,  by  a  bill  in  chancery,  com- 
pel a  conveyance  of  the  legal  title,  acoord- 
inff  to  the  terms  of  the  partition;  because, 
while  the  legal  title  might  not  be  considerea 
as  havinff  passed,  unless  after  a  possession 
tofficiently  long  to  justify  the  presumption 
of  a  deed,  yet  such  parol  partition  followed 
by  a  several  possession  would  leave  each  co- 
tenant  seised  of  the  legal  title  of  one  half  of 
his  allotment,  and  the  equitable  titie  to  the 
other  half.     Tomlin  v.  HUyard,  92  D.  118. 

Several  occupation,  in  accordance  with 
parol  partition  between  tenants  in  common, 
is  not  assent  by  one  tenant  to  a  conveyance 
by  his  co-tenant,  by  metes  and  bounds,  of 
the  portion  of  the  land  thus  assigned  to  the 
latter  as  hU  share;  although  if  continued  for 
twenty  ycitf •>  And  under  such  circumstances 
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as  to  make  it  adverse,  it  would  establish  the    ^ 
title.     Balhu  v.  Hale,  93  D.  438.  ^ 

Hills  containing  iron  ore  were  held  in  com- 
mon by  two  persons  and  the  minor  heirs  of 
another  former  owner,  a  right  to  take  ore 
therefrom  for  one  furnace,  existing  in  an- 
other person,  his  heirs  and  atsigns.  These 
owners  were  at  the  same  time  tenants  in 
common  of  certain  forges  and  furnaoes,  to 
which  the  ore-hills  were  appurtenant*  from 
which  ore  was  obtained  for  the  manufacture  of 
iron  at  the  forges  and  furnaces.  In  1786,  the 
two  owners  and  the  guardians  of  the  minor 
heirs  of  the  other  entered  into  a  written 
a^^reement  that  amicable  actions  for  parti- 
tion of  said  furnaces*  forges,  and  ore-huls  be 
entered,  and  appointing  certain  persons  to 
make  the  partition.  The  persons  appointed 
to  make  partition  reported  that  the  agree- 
ment could  not  be  carried  out  without  great 
injustice.  Afterwards,  in  1787,  the  same 
parties  entered  into  another  agreement  in 
writing,  in  which  they  designated  certain 
persons  to  make  partition  of  the  foiges  and 
furnaces,  and  other  real  estate  held  by  them 
in  common,  but  |m>viding  that  the  ore-hills 
"  shall  remain  together  and  undivided  as  a 
tenancy  in  common,"  one  of  the  parties  to  be 
entitled  to  three  sixth  parts  thereof,  another 
to  one  sixth,  and  the  said  minors  to  the  re- 
maining two  sixth  parts  thereof,  and  declare 
ing  that  neither  of  the  parties,  their  stents 
or  workmen,  should  interfere  witii  or  mter^ 
rupt  either  of  the  other  parties  at  any  mine- 
hole  by  them  opened  and  occupied  for  the 
purpose  of  raisme  iron  ore.  The  entry  of 
amicable  actions  ot  partition  to  carrv  out  the 
agreement  was  provided  for,  and  mey  were 
entered.  The  persons  appointed  made  re- 
port allotting  tne  furnaces  and  forges,  and 
reporting  that  a  certain  tract  of  land  and 
said  ore-hills  do  still  remain  undivided,  to  hm 
held  by  the  parties  as  tenants  in  oommoii^ 
according  to  their  respective  shares,  and  the 
covenants  and  articles  of  said  agreements. 
The  court,  in  1787,  confirmed  this  report* 
and  the  parties  entered  on  the  purparts  re- 
spectively assigned  to  them,  and  &ey  and 
those  claiming  under  them  have  since  held 
the  same,  the  right  reserved  to  ore  for  one 
furnace  being  also  exercised  at  the  time 
of  the  institution  of  this  action.  An  ao- 
tion  of  partition  to  divide  the  ore-hiUs  was 
brought  in  1851,  and  the  court  held,  —  !• 
That  the  partition  thus  made  in  1787,  bv  the 
agreement  of  the  parties  in  interest,  with  the 
sanction  of  the  court  having  jurisdiction*  ia 
binding  on  the  successors  in  the  title,  not 
only  because  of  the  judgment  of  a  court  ia 
partition  under  which  they  claim,  but  be- 
cause the  covenants  in  the  agreement  ol 
1787  were  real  and  ran  with  the  laud,  though 
the  words  "heirs  and  assigns"  were  not 
used;  2.  That  the  agreement  of  1787,  and 
the  judicial  proceedinss  had  pursuant  to  it» 
constitute  an  insuperable  bar  to  thia  actiom 


I.  TI16  keepine  of  the  mlne-hilla  in  common 
via  tiie  oonsideration  for  submitting  to  the 
pertitioii  of  the  rest  of  the  estate,  and  the 
pertitioii  of  the  mine-hills  in  this  action 
would  destroy  the  foundation  on  whieh  the 
tormer  partition  rests,  and  this  cannot  be 
permitted  without  a  redivision  of  the  whole 
of  the  astate;  4.  While  the  laws  of  Pennsyl- 
vinia  now  provide  for  the  partition  of  any 
mineral  lands  held  in  common,  whaterer  the 
peenUaritias  of  their  stmctnre,  neither  the 
utter  nor  the  policy  of  those  laws  demands 
tiie  partition  of  an  estate  in  drenmstances 
neh  as  attend  these  hills  of  ore.  Ccleman  ▼. 
CbfeBMM»  67  D.  641. 

H  Bt  Stttr 

6.  Jnxiadictioxial  questions.  — 1.  In 
gmeroL  —  A  proceeding  for  partition  is  anal- 
ogous to  a  proceeding  m  rem,  PiUabury  v. 
ZH^na,  34  D.  427. 

A  coonty  oonrt  has  no  power  to  divide 
nal  aetata  of  a  deoedant»  except  in  cases 
wlMva  tiia  parties  entitled  cannot  agree  upon 
a  division  tharaot  Hwrdff  v.  SummerSf  32 
D.187. 

A  proceeding  for  partition  is  a  special  pro- 
eeedinff  whose  ccnraa  and  efieot  are  pre- 
seribad  by  the  statnte^  and  although,  aiter 
jurisdiction  has  attached,  errors  in  the  course 
of  the  eaosa  cannot  be  collaterally  shown  to 
inqpea<&  tha  judgment  therein,  vet  so  far  as 
the  rights  of  an  infant  defendant  are  in- 
volved, tha  court  has  no  jurisdictica  except 
over  tlia  matter  of  partition,  and  has  no 
power  to  render  a  decree  divesting  the  in- 
fsnt's  catate,  not  for  the  purpose  of  partition, 
but  upon  an  adverse  claim  in  the  plaintifiE^ 
in  a  suit  brought  against  such  infant  merely 
for  partition.  Waterman  v.  Lawrence^  79  D. 
212. 

Tkb  court  has  no  jurisdiction  to  order  par- 
titian  of  lands  between  heirs  of  a  father, 
wifesra  tha  petition  alleges  that  one  heir  is 
sliva  and  thist  the  mother  is  pref^nant  by  the 
faither.    OUkapk  v.  Nabors,  31  R.  20. 

Partition  cannot  be  had  qf  an  estate  in  ra- 
oaindar.     Wood  v.  Smffg,  49  K.  639. 

2.  ConatrrentJuriadiUhnqf  law  and  equity. 
— Jurisdiction  m  making  partition  between 
tenaata  in  common  is  concurrent  at  law  and 
in  equity.     Beeler  v.  BuUitt,  13  D.  161. 

Equity  does  not  ordinarily  possess  concur- 
rent jurisdiction  with  law,  m  cases  of  parti- 
ttoo,  in  Georgia.  If  the  remedy  at  law  is  full 
and  complete,  the  party  must  resort  to  that 
forum.     Rutherford  v.  Joma,  60  D.  655. 

Partition  is  one  of  the  subject-matters  of 
ecneurrant  jurisdiction  of  equity  in  England, 
aad  in  such  cases  our  courts  are  reluctant  to 
oust  the  jurisdiction  of  equity.     lb, 

3.  Junadklion  qfeqviUy  in  partition  is  un- 
doubted, and  in  many  cases  is  indispensable. 
Bowey  v.  Oomge,  54  D.  427. 

Junsdiction  of  chancery  is  unquestionable 
ia  partitian  casesy  whercy  in  order  to  perfect 
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the  partition,  it  will  be  necessary  to  decree 

Secuniary    compensation.       RtUherford    v. 
one$,  60  D.  655. 

Partition  in  equity  is  a  matter  of  right,  and 
not  of  discretion,  in  all  cases  where  tha 
complainant  is  entitled  to  partition  at  law^ 
and  can  show  a  clear  legal  tide.  Wiseley  v. 
FHndlay,  15  D.  712. 

Courts  of  equity  will  assume  jurisdiction 
in  cases  of  partition,  and  if  in  the  exercise 
of  that  jurisdiction  it  becomes  necessary  to 
put  a  construction  upon  a  devise  in  order  to 
determine  the  case,  the  court  will  do  ao, 
Smmone  v.  ffendrkka,  55  D.  439. 

A  party  owning  an  undivided  half -interest 
in  land,  but  occupying  the  whole  tract,  and 
receiving  all  the  rents  and  profits,  cannot  be 
compelled,  in  a  suit  in  equity  by  a  party 
ownug  half  the  propertv  in  severalty,  to 
convey  to  the  latter  an  undivided  half  of  the 
premises,  nor  such  portion  thereof  as  he  is 
entitled  to  possess  m  severalty;  nor  can  the 
owner  of  the  undivided  half  be  coerced  in 
equity  to  sue  for  partition  and  to  account 
for  the  rents  and  profits,  at  least  not  by  a 
oonrt  not  possessing  general  equity  powers, 
and  among  whose  special  powers  this  is  not 
included.    SouUer  v.  Atujood,  56  D.  647. 

If  it  appears  from  the  bill  for  partition 
that  the  owner  of  an  undivided  quarter  of 
the  property  sought  to  be  partitioned  is  de- 
ceased, and  leaves  him  surviving  a  widow,  it 
is  a  circumstance  tendins  to  induce  the  chan- 
cellor to  retain  the  bill,  as  the  widow  may 
have  a  claim  for  dower  which  will  require  an 
adjustment  in  the  course  of  the  proceedins 
which  could  not  be  afforded  by  a  court  of 
law.    Suther/ord  v.  Jones,  60  D.  655. 

A  legislative  act  empowering  a  court  of 
equity  to  decree  partition  of  real  property 
in  a  particular  case  is  constitutional  and  valid 
in  Maryland.    Davia  v.  Helbig,  92  D.  646. 

Two  tenants  in  common,  one  of  whom 
pave  a  mortgage  of  his  undivided  half  for 
its  purchase  price,  divided  the  common  prop- 
erty by  metes  and  bounds,  executing  mutual 
deeds.  The  owner  of  the  unmortgaged  half 
conveyed  his  share  in  severalty  to  the  plain- 
ti£^  and  also  executed  to  him  a  deed  of  an 
undivided  half  of  the  whole  tract.  Tha 
mortgage  of  the  undivided  half  was  fore- 
closed, and  under  the  foreclosare  the  defend- 
ant claimed.  Held,  the  plaintiff  became 
owner  of  one  half  by  metes  aad  bounds. 
The  defendant  is  owner  of  an  undivided  half- 
interest  The  plaintiff  failed  to  secure  a 
title  sufficient  to  enable  him  to  di^^possess 
the  defendant,  who  occupies  the  whole  tract. 
The  defendant  is  guilty  of  no  fraud,  and  the 
court  has  no  jurisdiction  on  that  ground  to 
compel  them  to  partition  the  property  and 
account  for  the  rents  and  profits.  SoutUr  v. 
Atioood,  56  D.  647. 

4.  of  probate  eourU,  gemeraUy,  — Ths 

authority   conferred    by  statute    upon   the 
probate  oonrt  to  make  partition  of  the  real 
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tfteke  of  •  dooedent  whose  tstaie  ii  in  ooiine 
Of  Mtttement  u  merely  inoidoatal  to  the 
general  probate  jnrisdiction  over  the  estate; 
and  if  toe  grant  of  administration  is  roid 
for  want  of  jorisdiction,  an  order  of  partition 
is  likewiM  void.  Sigonrne^  ▼.  Sibley,  82  D. 
24S. 

A  noart  of  probate  having  no  Jurisdiction 
over  an  estate,  bnt  in  which  a  speoial  admin- 
tstrator  has  been  appointed  by  a  decree  ap- 
pealed frout  and  wno  acts  by  force  of  the 
statnte  dnrinc  the  appeal,  is  not  the  court  of 
probate  in  wnich  "the  estate  is  settled,  or 
Uk  the  course  of  settlement^*  within  the 
meaning  of  tike  statute.    lb, 

A  pioDate  court  may  partition  real  estate 
among  heirs  and  devisees  nnder  the  Maine 
statute,  and  may  set  off  to  a  devisee  of  net 
pvofits  his  portion  of  the  land  devised.  Karl 
V.  itoise,  68  D.  714. 

The  power  of  the  probate  oourt  to  parti- 
tion deoedent*s  realty  among  heirs  and  dev- 
Isssa,  nnder  that  statute,  is  not  limited  to 
any  partienlar  time  or  number  of  years  after 
the  estate  is  settled.    JIk 

Jurisdiotion  of  the  probate  court  to  parti- 
tion decedent's  realty  is  not  restricted,  under 
that  statute^  beoanse  the  share  or  proportion 
may  be  uncertain,  depending  upon  the  con- 
stmction  or  eflbet  of  any  devise,  unless  it 
shall  i^pear  to  the  judge  to  be  uncertain. 

Where  a  devise  in  trust  for  the  benefit  of 
a  person  non  md  Jurk  is  deprived  of  its  ben- 
eficial character  oy  circumstances  or  the  in- 
ability of  the  courts  to  effectuate  tJie  trust 
in  accordance  with  the  testator's  intent^  the 
legislature  may  enact  a  law  anthorisinff  the 
probate  court  to  make  partition  or  side  of 
tlM  lands  for  the  benefit  of  the  beneficiary, 
upon  his  petition  setting  forth  the  necessity 
of  such  a  course,  and  giving  such  court,  for 
that  special  purpose,  the  iurisdiotion  of  the 
oourt  of  chancery;  and  although  the  probate 
court  could  not  decree  a  sale  m  direct  viola- 
tion of  the  terms  of  the  will,  yet  when  it 
has  brought  all  the  interested  parties  before 
the  court,  the  decree  of  such  sale  cannot  be 
coUaterallv  attacked  for  that  reason,  but 
the  remedy  is  bv  appeal  The  jurisdiction 
of  the  court  of  probate,  however,  is  re- 
stricted to  the  exact  powers  conferred  by 
the  statute,  and  where  that  court  neglected 
to  order  a  conveyance  under  a  sale  in  pursu- 
ance of  its  decree^  and  more  than  twelve 
years  elapsed,  and  the  purchaser  conveyed 
to  third  persons,  and  conflicting  claims  to 
the  purchase-money  arose,  —  held,  that  the 
subpurchaser  could  come  into  the  court  of 
chancery  to  compel  a  conveyance  and  deter^ 
mine  such  oonilicting  rights.  Todd  v.  FUmr- 
noy,  28  R.  75S. 

6.  1^  ikt  wfhant*  cowrL  — The  or- 
phans* court  bes  not  jurisdiction  to  decree  a 
partition  between  the  children  and  their 
lather's  oo>is*\Mt,  and   then   between  tiie 


■n  lloports,  see  Volvnso  !• 

children  themselves.  Feather  v.  Strohoecker^ 
24  D.  842. 

An  orphans'  court  has  jurisdiction  to  do* 
oree  paration  of  deoedent's  realty,  notwith- 
stan<ling  a  lapse  of  twenty-siz  years  since 
his  deatti,  if  were  has  been  no  adverse  pos- 
session.   Merklein  v.  Trannell,  76  D.  634. 

It  is  no  objection  to  a  decree  of  partition 
of  deoedent's  realty  that  the  heirs  were  not 
in  the  actual  possession  of  the  premises  at 
the  time  ol  paration  awarded,  if  the  posses- 
sion was  vacant  in  fact;  for  in  such  case  the 
possession  is  deemed  to  be  in  the  heirs,    /b. 

The  jurisdiotion  of  the  orphans'  oourt  in 
partition  is  limited  by  statute  to  the  parti- 
tion of  a  single  estate.  SnwUrU  Appeal, 
78  D.  372. 

Such  jurisdiction  operates  on  the  title  ol 
decedent  only,  and  not  upon  that  of  the  heizu. 
It  is  because  it  is  the  land  of  s  decedent^ 
and  not  because  it  is  the  land  of  heirs,  that 
this  oourt  is  empowered  to  make  partition. 
Ih. 

The  orphans'  court  hss  no  jurisdiction  to 
decree  partition,  in  one  proceeding,  of  two 
estetes  neld  in  common  by  the  same  partiee^ 
and  as  the  heirs  of  two  di&rent  persons,  /b. 

Jurisdiction  of  orphans'  court  over  settie- 
ment  of  deoedent's  estate  is  not  to  be  ousted 
or  diminished  by  partition  between  the  heirs. 
DrtAer  r.  AUentoum  Water  Co.,  91  D.  16a 

7.  Juriadiction  where  title  ie  dis- 
puted.*— Partition  is  not  a  proper  aotion  to 
try  tide  to  land.  Mamien  v.  ifawien,  35 
D.612;^fwdbv.  .ffatftmafi,67D.  788.  Contra, 
see  BroumeU  v.  Bradl^,  42  D.  498. 

In  a  partition  suit  the  tiUe  is  not  meddled 
with,  but  the  plaintiff  must  show  a  clear 
loffil  titie;  hence,  if  he  prays  a  settiement 
of  boundary  and  a  deeree  for  the  delivery  of 
land  in  the  defendant's  possession,  it  is  not 
a  proper  case  for  partiticn  in  equity.  Siuari 
T.  CoaUer,  16  D.  731. 

Partition  and  adjustment  of  boundariee 
cannot  be  prayed  in  the  same  auit,  where  the 
defendants  against  whom  the  latter  relief  in 
sought  are  merely^  coterminous  land-owners, 
not  affected  by  the  equity  as  to  partition.  IK 

Where  parties  bring  partition  before  they 
have  established  their  tiUe  to  the  promisee 
to  be  divided,  the  conrt  of  equity  m  whidi 
the  action  is  brought  will  retain  the  salt 
until  a  determination  of  the  rights  of  the 
parties  in  an  action  at  law.  Manners  v. 
Mann^n,  85  D.  612.  S.  P.,  ^oto^y  v.  Chmgn^ 
64  D.  427:  CampbeU  v.  Xoms,  66  D.  839;  //as- 
9am  v.  Doif,  77  D.  684. 

Equity  will  not  proceed  with  partition 
when  the  defendant  denies  the  legu  title  of 
the  plainti£^  or  claims  a  sole  and  adverse 
possession,  until  the  plaintiff  has  re-estab- 
lished the  unity  of  his  possession  with  the 
defendant  as  a  tenant  in  common.  Mamaam 
V.  Bell,  42  D.  168. 

*  Raising  question  of  title  to  land  in  partltloa. 
see  note, «  D.  482. 
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A  bUl  for  pwtitioa  will  be  retained  while 
eomplainaQt  tries  leffal  title;  bat  this  role 
applies  only  when  the  oomplainant  states  a 
oaae  in  his  bill  entitling  him  to  the  aid  of  the 
coort^  and  does  not  apply  whore  the  Mil 
denies  the  defendant's  titles  alleges  that  if 
ho  baa  any  he  is  a  tenant  in  oommon,  and 
admits  that  defendant  has  for  many  years 
been  in  sole  possession  of  the  premises.    /&. 

Where  a  party  petitions^  under  the  intes- 
tate aet^  for  an  inqnest^  his  allraation  of 
title  as  a  tenant  in  oommon,  if  dispnted, 
most  be  first  established  by  eleotment  in 
the  oommon  pleas;  bat  if  it  be  admitted,  the 
decree  fonnoed  aa  it  mnst  neoessarily  be 
eondoaiTe.     Herr  t.  i7«rr,  47  D.  410. 

Possession  of  land  by  oo-tenants  is  neoes- 
ury  before  partition  will  be  decreed  by  a 
eoort  of  e<iaity.     Weds9  v.  Weeki,  47  D.  868. 

In  partition  of  slaves,  equity  may  try  title 
as  well  as  decree  partition,  if  the  tenants  in 
eoounon  have  possession  among  themselves. 

To  enable  defendants  in  an  e^nitable  pro- 
feeding,  sach  as  a  suit  for  partition,  to  defeat 
plaintub'  title  on  groond  of  resulting  trnst, 
or  equitable  titie  in  thinl  person,  it  seems 
Bscessary  for  them  to  show  sndi  title  to  be 
in  tlmmsehree,  or  that  they  hava  some  valid 
defense  to  nrge  scainst  it;  in  whioh  latter 
case  the  holder  of  the  title  mnst  be  made  a 
party  to  the  suit  before  the  aid  of  equity  ean 
U  invoked.    Parti$  v.  EUl,  eS  !>.  9k 

In  a  suit  for  partition,  defendant  cannot 
tmp— i*K  plaintiff 'a  titie  for  fraud  if  his  own 
ti&  is  tamted  with  same  fraud.  Thus  where 
A  sued  B  for  partition  of  land,  an  undivided 
one  half  of  wtuch  had  been  conveyed  by  B's 
ancestor  to  A's  ancestor,  and  B*s  defense 
was,  that  the  purchase-money  was  paid  by 
C  who  was  empreaario  of  the  colonv,  and 
that  the  eonveyanoe  was  taken  to  the  an- 
cestor of  A  to  avoid  the  law  whioh  forbade 
said  empresoficto  take  or  receive  any  portion 
of  said  lands,  and  that  the  same  was  naudn- 
lent  and  void,  B  could  not  impeach  the  title 
en  the  ground  of  fraud,  in  which,  if  it  had 
been  maoe  to  appear,  his  ancestor  was  equally 
inmlicated  with  his  vendee.    lb. 

When  in  a  petition  for  partition,  filed  in  a 
court  of  law,  the  defendant  pleads  sole  seisin 
in  himself,  the  ooort  may  proceed  and  try 
the  issue  thus  arising.  It  u  onl^  when  the 
petition  is  filed  in  a  court  of  equity  that  the 
action  of  ejectment  becomes  necessary.  Fur* 
wk  V.  WOttm.  60  D.  778. 

Equity  will  not  decree  partition  where  the 
alleged  titiee  of  the  partiee  are  not  clear, 
and  nuM^  less  set  aside  a  prior  partition, 
made  in  bcAialf  of  a  party  who  has  a  clear 
titles  at  the  instance  of  another  party  claim- 
iag  a  donbtful  and  oontroverted  titie.  JSToe- 
som  V.  i>iy,  77  D.  684. 

Formeriy,  if  the  legal  titie  was  disputed, 
chanoery  would  send  plaintiff  to  a  court  of 
law  to  have  it  established  before  decreeing  a 


partition.  But  in  Indiana,  the  distinotico 
between  actions  at  law  and  suits  in  equity  is 
now  abolished  by  the  code  which  governs 
actions  for  partition,  and  under  the  oode 
all  questions  of  title,  and  perhaps  of  posses- 
sion, may  be  settled  in  a  suit  for  partition. 
Oodfrty  v.  Qodlfrey,  79  D.  448. 

Proceedings  in  partition  do  not  decide 
titie  or  create  any  new  titie;  and  parties  to 
such  proceedings,  made  such  by  pablication, 
and  without  actual  notice,  are  not  thereby 
estopped  from  setting  up  their  legal  title. 
MeBain  v.  MeBaii^  86  D.  478. 

8.  Who  may  sua.*— Actual  corporeal 
seisin  is  not  necessary  to  enable  a  tenant  in 
oommon  to  maintain  a  suit  for  partition; 
constructive  seisin  is  sufficient^  unless  there 
is  proof  of  an  ouster.    Barnard  v.  Pope^  7  D. 

Judgment  sgainst  a  tenant  in  common 
doee  not  prevent  partition;  but  such  tenant, 
or  any  c«  tite  others,  may  sue  for  parti- 
tion, and  have  the  respective  shares  set  out 
in  severalty.    BadnaUm  v.  Olarhe,  21 D.  482. 

Judgment^  in  such  a  ease^  binds  only  the 
part  u terwards  set  out  to  the  judgment 
debtor.    lb, 

Piurtition  without  suit^  in  such  a  ease^  it 
fair,  is  valid.    lb. 

The  mortgagor's  possession  is  not  a  dis- 
seisin which  wul  bar  the  mortgagee's  right  to 
file  a  petition  for  a  partition.  Cmm  v.  5mlCil» 
22  D.  876. 

A  premature  bill  for  partition  was  re* 
tainecU  with  leave  to  apply  to  the  court 
when  the  partiee  should  become  entitied 
thereto.    (UU  v.  Oeyon,  26  D.  208. 

A  tenant  in  common  is  entitied  to  a  parti- 
tion, however  inconvenient  or  injurious  it 
may  be  to  make  it  Hamum  v.  WUIard^  28 
D.  162^.  HiggmboiUm  r.  Short,  67  D.  188; 
OampbeU  v.  Lowe,  66  D.  889. 

Partition  by  metee  and  bounds^  however, 
is  not  to  be  made  in  all  cases.  JSfoMon  v. 
WiUard,  28  D.  102. 

Coparceners  had  a  right  to  partition  at 
common  law;  such  ri^ht  was  given  to  joint 
tenants  and  tenants  m  common  by  statute. 
PuTffU  V.  WUton,  69  D.  773. 

The  executor  and  devisees  of  a  deceased 
tenant  in  common,  not  asking  for  partition 
among  themselves,  majr  jointiy  file  a  bill  in 
ohanoery  to  have  their  interests  in  the  land 
set  off  from  that  of  the  co-tenant.  Page  v. 
Wtbiier,  77  D.  446. 

The  distinction  between  joint  tenancy, 
tenancy  in  common,  and  estate  in  coparce- 
nary has  been  abolished  in  Texas,  and  the 
tenaots  are  there  treated  all  alike,  simply  as 
"part  owners,"  and  ars  all  alike  entitled  to 
compulM>ry  partition,  and  the  rights  of  all 
are  preservea  upon  any  previous  warranty  of 
the  titie  under  which  tite  tenants  hold,  ^om 
V.  Armstrtmg,  78  D.  574. 

*  See  monographic  note  on  who  may  compel 
perttUon,  67  D.  70B-712i 
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The  word  '* holding,"  as  used  in  the  ladi- 
•na  statate  oonoemiag  partition  of  lands, 
does  not  require  actaal  occupancy,  but  is 
equivalent  to  owning  or  having  title  to  lands, 
etc.:  See  2  R.  S.,  p.  329,  sec.  1.  Godfrey  y. 
Oodfrty,  79  D.  448. 

One  may  have  partition  without  having 
possession,  or  may  have  it  even  against  an 
adverse  claimant.    Uk 

Any  person,  not  made  a  party,  may  appear 
and  set  up  title  in  himself  to  premises  sought 
to  be  partitioned,  and  where  such  titie  is  set 
up,  and  found  against  snch  person,  there 
seems  to  be  no  good  reason  why  partition 
should  not  be  made  among  those  to  whom 
the  land  belongs,  although  such  person  nuy 
have  been  in  possession.     Ih. 

Under  the  California  practice,  actions 
should  be  brought  in  the  name  of  the  real 
party  in  interest,  and  thii  applies  to  actions 
for  partition;  and  a  holder  under  a  convey- 
ance by  one  tenant  in  common  of  a  specific 
parcel  of  the  oommon  lands,  as  well  as  the 
oo-tenants  of  his  grantor,  should  be  made  a 
party  to  such  action.  Q<Ue»  r.  Sabnon,  95 
D.  139. 

A  lessee  of  lands,  the  reversion  in  fee  of 
which  is  in  tenants  in  eommon,  may,  upon 
purchasing  a  part  of  the  reversion,  demand  a 
partition  even  though  it  wHl  necessaiily  re- 
sult in  a  sale  of  the  prenuses.  BW  y.  Bemo, 
liR.222. 

The  owner  of  land  oonveyed  an  undivided 
•hare  of  it  by  warranty  deed  which  oon- 
tainedf  after  the  description  and  before  the 
habendum,  tiiis  clause:  ''  To  remain  in  oom- 
mon and  undivided."  Held,  that  the  olanse 
was  neither  a  condition  nor  a  covenant^  and 
that  the  vendor  was  not  estopped  to  sue  hit 
grantee  for  partition.  Spaulamg  v.  Wood' 
ward,  16  R.  392. 

9.  Who  may  not.— Devisees  oannot 
have  partition  of  the  present  interest  in  the 
land  devised,  where  it  is  vetted  in  the  ex- 
eontort  in  trust  to  pay  them  the  rents  and 
profits.    Striker  t.  MoU,  22  D.  646. 

Devisees  oannot  have  partition  of  a  future 
eontinsent  estate  in  land  which  it  ii  not  cer- 
tain will  belong  to  them  on  the  termination 
of  the  particular  estate  retted  in  the  execu- 
tort.    lb, 

A  tenant  in  oommon  of  a  reversion  cannot 
apply  for  partition  without  the  conourrenoe 
i»  the  owners  of  the  present  estate,    lb. 

Heirs  are  not  entitled  to  partition  among 
themselyet  while  the  lien  of  the  administra- 
tor for  the  payment  of  the  intestate's  debts 
remains  upon  the  land;  nor  can  they,  until 
the  Lien  is  satisfied,  convey  the  land  so  as  to 
entitie  their  grantee  to  immediate  possession. 
Hubbard  v.  Rieari,  23  D.  198. 

One  holding  under  a  deed  of  an  undivided 
half  of  a  certain  farm,  in  which  deed  the 
grantor  reserves  a  life  estate,  cannot,  during 
the  life  of  the  latter,  compel  partition  against 
a  grantee  of  the  other  ondivided  half  of  said 


farm,  as  a  right  of  immediate  posssasion  i» 
necessary  to  the  maintenance  of  this  pro- 
ceeding.   likhoU  V.  NiehoU,  67  D.  699. 

One  who  causes  exocution  to  be  levioc 
upon  an  undivided  portion  of  a  piece  of 
pro^rty  of  which  the  owner  is  in  the  pos- 
session, claiming  adversely  to  any  title  undei 
the  levy,  cannot  maintain  partition,  as,  if 
the  levy  was  valid,  it  could  only  give  a  right 
of  enti^,  which  is  not  sufficient  to  maintoin 
a  petition  for  partition.  Brock  v.  Sasiman, 
67  D.  733. 

Partition  proceedings  cannot  be  main- 
tained, in  Massachusetts,  by  a  judgment 
creditor  who  levies  his  execution  on  real 
estate  of  the  debtor,  held  in  common  with 
others,  before  the  debtor's  right  of  redemp% 
tion  has  expired.  Phdpe  v.  Palmer.  77  D. 
378. 

Partition  will  not  be  made  of  a  reversion 
ary  interest  in  land  covered  by  n  license  held 
by  one  of  the  tenants  in  common.    Baldwin 
V.  Aldrkh,  80  D.  695. 

A  tenant  for  life  cannot  ask  partition 
where  he  is  in  lawful  possession,  and  has  the 
pernancy  of  the  rents  and  profits  of  the  en- 
tire estate.    Johneon  v.  •/loAnson,  83  D.  676. 

The  Massachusetts  statute  provides  that  a 
petition  lor  partition  shall  not  be  maintained 
by  one  who  nas  only  an  estate  in  remainder 
or  reversion,  and  of  oonrse  his  grantee  oan- 
not ask  it.    lb. 

Where  land  is  jointiy  held  by  one  and  hit 
wife  for  their  joint  lives  and  the  life  of  the 
survivor  of  them,  a  conveyance  to  the  hu«< 
band,  by  the  children,  during  the  life  of  the 
wife,  of  an  undivided  share  in  the  remainder, 
will  not  merge  his  life  estate^  or  give  him 
tuoh  a  title  as  will  enable  him  to  wi^int^in  i^ 
petition  for  partition,    lb. 

10.  What  premises  may  be  parti- 
tioned. —  Partition  may  be  had  of  a  mill- 
and  mill  privilege,  ffanmm  T.  WUlard,  28 
D.  162. 

A  saw-mill,  mill-vard,  and  mill-pond  art 
not  partible,  and  therefore  are  not  proper 
subjects  for  ptrtiti<m.  Brown  ▼.  Turner,  16 
D.  696. 

Partition  cannot  be  had  in  one  suit  of 
several  tracts,  by  a  tenant  in  oommon  of  all, 
where  the  ownership  therein  other  than  his 
is  vested  in  persons  who  haye,  between  them- 
selves, no  oommon  interest  in  the  separate 
tracts;  therefore,  where  a  tenant  in  common, 
owner  of  one  third  of  an  estate,  broueht  suit 
to  obtain  partition,  and  it  appeared  that  the 
other  two-thirds  interest  had  come  to  sey- 
eral,  each  of  whom  was  owner  of  suoh  in- 
terMt  in  separate  and  distinct  parts  of  the 
estate,  his  suit  was  dismissed.  JfaUer  <^/ 
Prentiss,  30  D.  203. 

Partition  cannot  be  had  of  lands  purchased 
with  partnership  funds  and  held  as  partner- 
ship assets,  prior  to  a  settiement  of  tne  part- 
nenhip  accounts.    Baird  v.  Baird,  31  D.  ^9. 

Gonrtt  of  chancery  oannot  decree  partition 
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of  peraoaal  chafeteU  held  in  joint  tenancy  or 
tenancy  in  common.  Oudgell  ▼.  Mead;  40  D. 
120. 

TIm  whole  tract  of  real  estate  held  in  com- 
mon must  be  partitioned  at  one  time,  where 
partition  of  the  same  is  sought  to  be  enforced 
by  legal  process.  Bigelow  ▼.  LitUtfiM^  83 
D.484. 

One  tenant  in  common  cannot  enforce  par- 
tition of  part  only  of  the  common  estate.  R. 

A  conveyance  by  one  tenant  in  common  of 
his  interest  in  a  part  only  of  lands  held  by 
him  in  common  does  not  authorize  a  co< 
tenant  to  enforce  partition  of  such  part 
against  the  grantee,  leaving  the  residue  of 
the  estate  nnpartitioned.    iL 

It  is  always  indispensable  that  the  subject 
of  every  compulsory  partition  should  be  held 
in  co-tenancy.  Therefore,  premises  belong- 
ing in  severalty  to  two^  and  no  portion  of 
them  belonging  jointly  to  both,  are  not  sub- 
ject to  partition,  either  in  equity  or  under 
the  statute.    MeCkmnU  v.  KSbbe,  92  D.  93. 

Partitioa  of  Und,  valuable  chiefly  as  an 
ore-bod,  refused,  beokuae  the  court  could  not 
saeertain  the  value  of  the  different  parts, 
and  becanse  the  parties  could  obtain  a  less 
hasaidons  and  more  adequate  remedy  in 
chancery.     Omani  v.  Smith,  15  D.  669. 

11.  Propjnr  parties  defendant.  -^In  a 
partition  suit,  all  persons  interested  are 
necessary  parties.  BaiUrUm  ^  ChiiUSf  54  D. 
639;  PwUb  v.  HiU^  65  D.  99;  Z>e  Uprey  v. 
Dt  Uwtg^  87  B.  81. 

JnogmHsnt  of  partition  in  a  suit  by  a  tenant 
against  hie  co-tenant  who  has  mortgaged  his 
interest  la  not  binding  on  the  mortgagee 
not  party  to  the  suit  Cbtoit  v.  SnUiht  22  D. 
37S.  Compare  WhiUon  v.  WhiUon,  75  D. 
16X 

A  reversioner  most  be  a  jMurty  when  tiie 
oomphunant  is  an  owner  of  an  undivided 
interest  in  tiie  present  estate,  and  also  in  the 
reversioiiy  or  wnen  some  of  the  other  rever- 
nmers  Ittve  also  an  undivided  present  estate 
in  fee.    Striker  v.  MoU^  22  D.  646. 

Yendees  of  one  who^  upon  taking  under  a 
wiO,  was  compelled  to  relinquish  the  land 
whieli  he  bad  sold  as  his  own,  but  which  the 
testator  had  devised  to  others,  will  not  be 
agected  by  any  pu^tion  among  the  devisees 
to  which  they,  the  vendees,  were  not  parties. 
Obrv  ▼.  Stevena,  25  D.  141. 

^le  husband  need  not  be  joined  in  a  pro- 
ceeding for  partition  of  his  wife's  land  in 
order  to  bind  her  interest.  PiXUbwrjf  v. 
Ikigttn^  34  D.  427. 

A  co-tenant  against  whom  partition  is  de- 
manded is  not  stncUy  a  party  to  the  pro- 
eeeding.    Ifk 

A  petiticii  for  partition  of  several  tracts 
aicaiast  several  defendants,  all  of  whqm  are 
not  interested  in  all  the  tracts,  is  bad  for 
nnsiioindear,  and  will  be  dismissed  on  motion 
el  one  of  the  defendants.  BnmM  v.  Brad* 
1^,  4S  D.  488. 
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Infants  may  be  made  parties  under  the 
Missouri  statute.  ThomUm  v.  ThomUicmt  72 
D.  266. 

If  the  owner  of  an  undivided  interest  in 
real  estate  devise  his  interest  in  part  of  the 
land  to  one  and  in  another  part  to  another, 
both  devisees  are  proper  parties  to  a  bill  for 
partition.     WkUttm  v.  WitUton,  75  D.  163. 

Where  the  wife  claims  a  homestead  right 
or  an  interest  in  the  premises,  she  is  not  only 
a  proper  but  a  necessary  party  to  the  pro- 
ceedings.   De  Ufrty  v.  Z>«  Uprey,  87  D.  81. 

12.  Matters  of  defense.— The  real 
owners  of  land  sought  to  be  partitioned  may 
come  in  and  resist  the  demandant's  claim  for 
partition,  although  he  may  have  misdescribed 
them  in  his  petition.  Harmon  v.  Kdley^  4Jk 
D.552. 

18.  Adwrsa  possession  as  a  defense. 
—  Evidence  of  an  adverse  possessory  title  to 
part  of  the  premises  sought  to  be  partitioned 
IS  admissible  to  defeat  tiie  partition.  Har' 
man  v.  KeUey,  45  D.  552. 

If  one  or  more  of  many  tenants  in  common 
be  barred  by  the  statute  of  limitations,  and 
others  be  within  the  saving  of  the  statute, 
it  shall  not  operate  against  those  who  are 
within  the  savmg  of  the  statute  to  bar  them; 
nor  shall  the  partition  given  by  those  within 
the  saving  of  the  statute  prevent  the  opera- 
tion of  the  bar  as  to  those  without  the  saving 
of  the  statute;  each  one  shall  recover  or  be 
barred,  as  to  iiis  aliquot  share  or  portion  of 
the  land,  as  he  may  be  within  or  without  the 
saving  of  the  statute.  Wade  v.  Johnson,  4i 
D.422. 

Tenants  in  common  barred  by  statute  of 
limitations  as  to  part  of  the  property  cannot 
remove  the  bar  as  to  such  part  by  allotting 
it  in  partition  to  one  of  their  number  who  is 
withm  the  saving  of  the  statute,  and  there* 
fore  not  barred.     lb, 

A  bill  in  chancery  lies  for  partition,  not- 
withstanding adverse  possession,  unless  it 
has  been  continued  sufficiently  long  to  bar  a 
recovery  under  the  statute  of  limitations. 
ffowejf  V.  Oomga,  54  D.  427. 

The  defense  of  limitation  is  competent  to 
show  an  adverse  claim  and  holding  as  against 
any  right  or  title  in  plaintiffs.  Portis  v.  Hilif 
65D.  99. 

Sole  seisin  in  respondent  may  be  estab- 
lished by  a  possession  commenced  twenty 
years  before  the  trial,  although  less  than 
twentjr  years  before  the  commencement  of 
the  suit.  BracheU  v.  Persons  Unkwnon,  87 
D.  54a 

14.  Process,  notice,  etc  —  Partition 
among  coparceners,  made  under  an  order  of 
a  county  court,  without  legal  notice  to  all 
interested,  is  invalid.  Newby  v.  Perkins^  25 
D.  160. 

The  statute  requiring  that  before  a  parti- 
tion of  land  can  be  had  among  heirs,  written 
notice  thereof  must  be  given  to  all  persons 
interested  therein,  and  thy.t  «he  service  ol 
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saoh  notice  ihall  be  proved  by  affidavit^ 
must  be  stricUy  pnrsaed,  and  the  sheriff's 
retom,  tiiat  he  has  "exeoated"  such  notioe, 
eannot  be  subetitated  for  saoh  affidavit.  Hk 
Notice  must  be  giveiit  in  case  of  partition 
among  heirs  and  jfaviieos,  to  all  who  do  not 

Kn  m  the  petition,  or  they  will  not  be 
and  by  the  acts  of  the  oonrt     Vkk  t. 
Jfoyor  etc  (/  VkiAurq,  31  D.  167. 

A  writ  of  partitum  will  be  granted,  whether 
the  sabjeot-matter  is  sosoeptible  of  divisioii 
or  not.    Sieedman  t.  Weeh^  49  B.  660. 

Actual  partition  by  sale  nnder  judgment 
of  partition  may,  under  New  York  statutes 
(see  8  IL  &,  6th  ed.,  602-620),  bar  future 
oontingent  interests  of  persons  not  in  eitae 
without  publication  of  notice  to  bring  in  un- 
known parties,  and  even  where  the  claim  of 
such  future  owners  is  as  purehasers  by  grant 
or  devise,  noi  nnder  any  party  to  the  suit. 
8o  held  where  the  question  was  whether  a 
purchaser  at  such  sue  should  be  required  to 
take  titie.    Mead  v.  MiUlM,  72  D.  455. 

A  grantee  of  one  of  the  heirs,  whose  deed 
has  not  been  recorded,  is  not  entitled  to  no* 
tioe  of  partition  proceedingi;  nor  is  the  reo* 
ord  of  a  mortgage  from  t£e  grantee  to  his 
grantor  oonstructive  notice  ot  titie  in  such 
grantee.    MerJdem  v.  Trapnell,  75  D.  684. 

A  summons  addressed  "to  the  above- 
named  defendants  "  is  a  sufficient  compliance 
with  the  requirements  of  the  Minnesota 
statute,  where  the  names  of  the  defendants 
are  stated  in  the  titie  of  the  case  in  the  sum* 
nons^  and  the  complaint  alleges  that  the  de- 
fenduits  named  are  the  only  persons,  except 
the  plaintiffii,  having  or  claiming  anv  intw- 
est  in  the  proper^.  Martin  v.  Paihr^  100 
D.  188. 

16.  Petition.  —  In  a  petition  for  par- 
tition of  lands,  it  need  not  be  averred  uiat 
the  land  lies  in  the  ooonty  where  suit  is 
brooght,  if  such  suit  is  brought  in  a  court  of 
general  and  unlimited  jutiMiction,  as  in  a 
eironit  court  of  Indiana.  Qodfrtv  v.  OfMrtiu 
79  D.  448. 

An  objection  to  the  petition  on  account  of 
hidefinite  description  of  land  soccht  to  be 
partitioned  cannot  be  taken  by  demurrer, 
ouch  uncertain  description  may,  however, 
be  obviated  by  a  motion  to  require  the  plead« 
ing  to  be  made  definite  and  certain  by 
amendment.    Hk 

Demandant  in  partition  most  set  forth  the 
ownership,  and  the  state  of  the  titie,  accord* 
ing  to  the  truth,  so  that  every  person  inter- 
ested as  owner  of  the  land  of  which  partition 
is  demanded  may  have  an  oraortumty  to  be 
heard.    Hamum  v.  Kdk$t  45  D.  552. 

16.  BilL  — A  bill  in  equity  for  partition 
must  state  the  complainant's  own  titie,  and 
the  titie  of  the  defendant,  whereby  it  shall 
appear  that  they  do  claim  to  hold  the  land 
as  co-tenants,     feomst^  v.  Bdl,  42  D.  163. 

Plaintiff  need  not  set  forth  his  titie  to  the 
laod  in  fnlL    Def endaat  maj»  if  necessary^  in 
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his  plea  or  answer,  deny  his  title  to  tlic 
whole  or  any  part  of  the  land,  or  he  may 
deny  the  co-tenancy,  in  which  case  a  prelim* 
inaiv  trial  would  have  to  be  had.  Mviker^ 
fordY.  Jonut  60 D.  655. 

A  bill  for  partition  of  lands  held  in  commoii 
is  not  multifarious,  where  it  sets  forth  that 
defendant  purchased  the  lands  at  a  sale  for 
taxes;  tiiat  such  sale  is  void;  and  prays  dis- 
coverrwith  respect  thereto^  and  that  the 
same  be  dedared  void.  Pom  v.  FFe&tter,  77 
D.  446. 

A  bill  by  executor  and  devisees,  who  ask 
no  partition  as  between  themselves^  con  tains 
a  sufficient  statement  of  the  respective  inter* 
ests  of  complainants  where  it  sets  forth  that 
the  undivided  interest  was  devised  to  the 
latter  in  common,  with  the  power,  neverthe- 
less, in  the  executor  to  sell  and  dispose  of 
the  same.    lb. 

An  auction  as  to  *' unknown  owners"  is 
sufficient  if  in  the  following  words:  ''That 
such  portions  of  said  tract  as  do  not  belong 
to  defendants  and  to  your  orators  belong 
to  unknown  owners.**  Nath  v.  GlbireA,  75 
D.  678. 

17.  Ooiiiplailit.^A  eomplaint  is  good 
which  contains  only  general  allegations  that 
the  premises  cannot  be  divided  by  metes  and 
bounds  without  prejudice^  and  does  not  state 
the  facts  showins  why  such  partition  oaa- 
not  be  inade<  Bt  Uyrt^  v.  2)e  Upr^t  87 
D.  81. 

A  complaint  is  good  ^ich  is  sOent  as  to 
the  particular  mode  of  partition  soui^t.    /&. 

Whether  partition  can  or  cannot  tie  mada 
by  metee  and  bounds  is  the  only  neoenary 
averment  in  a  complaint  for  partition,  as 
tiiat  is  purely  a  question  of  net  and  the 
ultimate  fact  to  be  found.  The  oonstitnant 
facts,  or  those  which  lie  behind,  are  pnib»* 
tive,  and  need  not  be  averred.    /& 

Where  the  eomplaint  alleges  that  the  par** 
ties  are  oo*tenanta,  the  findmgs  of  the  eonrt 
must  correspond  with  the  aUmtions  of  the 
complaint  only  so  far  as  to  uow  that  the 
parties  hold  and  are  in  posseBsion  of  the  had 
as  joint  tenants  or  as  tenants  in  '''"■"'itffli, 
ana  that  one  or  more  of  them  has  aa  estate 
of  hiheritanoe,  or  for  life  or  lives,  or  for 
yean.  Partition  may  be  had,  Uthongh 
either  of  the  parties  may  have  set  fortii  his 
interests  incorrectly.    A. 

An  allesation  in  the  eomplaint^  that  one  of 
the  defendants  had  out  ana  converted  to  his 
own  use  a  large  amount  of  timber  growing 
on  the  land,  may  be  stricken  out  on  motion, 
for  the  reason  that  it  was  direoted  against 
one  only  of  the  defendants.  Orttm  v.  Ifa^ 
g(mer^  89  D.  493. 

18.  Plea  or  aaunrer.  —A  plea  that  tte 
respondent  held  aa  unexpired  lease  of  the 
petitioner's  interest  for  a  term  of  years  *~ 
not  a  sufficient  answer.  HwkA  v.  MmtiU( 
20  D.  575. 

A  plea  that  the  raspoadent^  el  the 


oi  filiiiK  tbair  plAa»  were  not  tenants  in  oom* 
mon  with  the  petitioner  ie  intnffioient.    7ft. 

A  plea  that  thd  premiiei  are  not  partible 
it  no  snfficient  defenae  to  a  petition  which 
prays  not  only  for  partition,  bat  that  if  the 
premiaea  are  not  partible,  that  they  may  be 
awigniwl  or  sold  porsnant  to  statute.  AUd' 
wim  ▼.  AUridk,  80  D.  60S. 

Wheore  a  partnr  aned  in  partition  disclaims, 
in  his  answer,  all  interest  in  the  land,  except 
a  homestoad  intereat  held  1^  himself  and 
wiffl^  waidtk  disclaimer  is  not  sufficient  to  en* 
title  him  to  a  dismissal  oi  the  action.  De 
(Jv^  ▼.  Dt  Uprey^  87  D.  81. 

Defendant  cannot  defeat  the  action,  nor 
Kb  ha  entitled  to  have  it  diamissed,  by  the 
oMre  force  and  effect  of  his  answer,  no  mat* 
ter  what  it  contains,     lb. 

Any  question  affecting  the  right  of  the 
plaintiiK^  or  the  rights  of  each  and  all  of  the 
parties  in  tiie  land,  may  be  pnt  in  issue, 
kied,  and  determined  in  the  action,    lb, 

10.  Bnlfls  of  evidenoa.  —  Demandant, 
to  maintain  hia  snit^  must  prove  joint  owner* 
ship  <rf  all  the  tenants,  in  the  whole  of  the 
premiaea  of  which  partitioii  is  sought.  Hctf 
MM  ▼.  Ac09*  45  D.  692. 

Eridsiiee  that  a  certain  deed  under  which 
petitiflsier  elaims  is  void  for  want  of  proper 
deUvoiy  is  admissible  for  the  purpjcee  of  de- 
feating hia  title  and  right  to  maintain  the 
proceeding,    i^idbbr.  ^TteAo^t,  67  D.  899. 

90.  Appointment  and  powers  of 
eommiflsionien,  or  niAetevs.  •^  vvhere 
oommiaaionerB  have  been  appointed  to  make 
partitiott  between  co-tenants,  and  they  di- 
vide the  property,  but  neglect  to  npmt  to 
the  eourt,  and  have  the  partition  connrmed, 
sad  the  co-tenants  take  possession  of  their 
aPoited  shares,  and  make  improvements  in 
pnmnanee  of  the  partition,  the  title  of  each  is 
eoaaplete,  and  it  is  error  to  instruct  the  jury 
that  such  possession  must  continue  for  the 
full  perioa  of  the  statute  of  limitations. 
Wdthd  ▼.  Tkompmm^  99  D.  470. 

A  party  diasatisfled  with  the  appraise- 
oMnt  by  commissioners,  in  partition  of  land 
to  be  assigned  to  another,  may  bring[  the 
utupcity  to  a  sale  b^  aeonring  and  making  a 
bid,  offering  a  material  advance  in  price  over 
aneh  appraised  value.  Moort  v.  WiUianuon, 
73  D.  93. 

81.  Their  report*  and  proceedings 
fhereon.  —  Where  the  righta  of  infants  ap- 
pear upon  the  face  of  the  master'a  report  as 
to  tide,  the  court  will  correct  an  error  into 
which  the  master  has  fallen  as  to  the  extent 
of  their  interests  in  the  premises  partitioned, 
althouffh  no  formal  exception  has  been 
pleaded  to  the  report  by  their  guardian  ocf 
Item.     Saford  v.  Baffojii^  92  D.  683. 

The  filing  of  the  petition  and  appointment 
el  oommissioners  under  the  act  of  descents, 
is  an  €X  parU  proceeding,  and  the  proceeding 
el  the  eounty  court,  in  confirming  or  reject- 
ing their  tetam,  is  summary;  and  neither 
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law  nor  custom  requires  the  proofs  exhibited 
by  the  parties  to  be  redaced  to  writing,  or 
in  any  way  introduced  into  the  record  of  the 
proceedings,  so  that  an  appeal  to  the  court 
of  last  resort,  even  if  permitted,  would  not 
avail  the  appellant.  Hardy  v.  Summers,  32 
D.  167. 

The  report  of  commissioners  may  be  ap- 
proved or  disapproved  by  the  court.  BitiM 
v.  Diddnmm,  36  D.  113. 

Inequality  in  value  is  a  sood  ground  for 
disapproving  and  setting  aside  tiie  report  of 
commisfiionbrs.    lb. 

Parol  evidence  is  admissible  to  show  that 
the  partition  reported  by  commissioners  is 
unequal  and  ought  to  be  diaapproved.    lb. 

Commissioners,  In  partitioninff  the  estate 
of  a  decedent,  aro  presumed  to  have  appre- 
ciated advantagea  and  disadvantages  accru- 
ing from  the  fact  that  a  dike  upon  one  part 
of  the  property  cauaed  water,  in  time  of 
flood,  to  overflow  another  part,  and  the  dike 
may  be  maintained  by  the  neir  to  whom  the 
land  is  allotted,  and  by  those  chuming  under 
him.     BurweH  v.  H6b$(m,  65  D.  847. 

Wheroa  chattel  has,  with  assent  of  all  een* 
cemed,  been  allotted  to  a  party,  ^o  takat 
possession  of  it,  a  subsequent  conflrmatios 
of  the  return  of  the  commissioners  has  rela- 
tion to  the  time  of  actual  allotment  com- 
pleted, so  as  from  that  time  to  ratify  in  that 
party  a  title  to  the  chattel  whidi  he  then  %/> 
(quired.  Whether  before  oonfirmation  his 
title  is  ever  more  than  inchoate^  qMmr€. 
Jaduon  v.  Jtntikig%.  94  D.  160. 

Whero  a  number  of  slaves  have  been  p«N 
titiotted  among  several  heirs,  and  where, 
pending  conflrmation,  the  slaves  are  held  by 
the  administrator,  and  a  slave  allotted  to 
one  of  the  heirs  dies,  the  loss  should  fall 
proportionately  upon  all  the  heirs,  and  a 
confirmation  of  the  partition  as  originallv 
made  is  erroneous.  The  measnro  of  equal- ' 
ixing  the  allotment  would  be  interest  on  the 
value  of  the  slave  aa  reported  up  to  the  time 
of  the  emancipation  of  all  alaves,  which  ia 
the  mean  time  had  occurrod.    7ft. 

99.  Bendition  and  ellbot  of  Judg- 
ment or  decree.*  —  A  decree  in  partition 
binds  a  co-tenant  who  is  beyond  the  juris- 
diction of  the  court,  if  notice  be  given  him 
of  the  pendency  of  the  proceeding.  PUU^ 
bury  V.  Dugan,  84  D.  427. 

The  judgment  is  neither  void  nor  void- 
able from  Uie  fact  that  it  includes  a  parcel 
of  land  to  which  the  tenanta  in  common  had 
no  title.  AuiUin  v.  Charkaiown  FtmdU  Semi' 
nary,  41  D.  497. 

Although  partition  mads  under  a  decree 
by  commissioners  appointed  for  that  puipose 
ia  invalid,  still  the  decree  without  partition 
vests  in  the  party  named  therein  the  exclu- 
sive title  in  the  land  set  apart  and  conveyed 
to  him  by  it,  and  constitutes  him  a  tenant  in 


*  Effect  of  judgment  in  i>artition,  see  note^  40 
D.640-Mi. 
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•ommon  with  the  original  grantaa,  «nd  m 
■Qoh  h«  has  toi&eiaAt  title  to  enable  him  to 
maintain  an  notion  of  trespasa  to  try  title 
•gainst  a  stranger.  ChroMmeifer  ▼.  Bmmm^ 
70  D.  309. 

The  offioe  of  a  decree  in  partition  in  the 
orphans' oonrt  is  not  to  tranner  title  of  lands 
from  the  deoedent  to  his  heirs,  Imt  merely 
to  diride  what  desoends  to  the  heirs.  Drether 
w.  AUaitoum  Water  Co.,  91  D.  160. 

Hie  dsoree  does  not  operate  npon  oredi* 
tors  of  dbnedent,  for  they  are  not  parties  to 
theprooeet?ing,  bnt  only  npon  th^  heirs.    lb. 

Too  deerte  affocts  merely  rif;hts  of  parties 
to  the  proot'odins,  and  establishes  no  more 
than  that  he  to  wnom  the  land  has  been  ad* 
indged  shall  hold  it  in  severalty  as  against 
his  oo-heirs.    Ih, 

A  decree  directing  a  sale  of  the  property, 
instead  of  setting  it  off  to  one  of  the  oo-ten* 
ants  npon  his  paying  to  the  other  the  valne 
of  Ilia  interesti  is  proper,  fforion  ▼•  Mafit, 
100  B.  222. 

M.  OonolnslTOiiaM  of  JudgnMnt  or 
deoroo.  —  Judgment  of  partition  is  a  bar  to 
a  subsequent  petition  for  a  partition,  where 
the  parties  and  the  questions  pnt  in  issno 
are  necessarily  the  same.  Oomrn  ▼.  8nMf 
82  D.  876. 

A  decree  of  partition  cannot  be  collaterally 
impeached  by  a  stranger.  Onutmeifer  ▼. 
Seetoii,  70  D.  809. 

Where  a  partition  of  real  estate  by  a  pro- 
bate court  nas  been  aoqniesoed  in  by  tiie 
heirs  for  twentv  years,  the  proceedinss  of 
the  court  will  be  presumed  to  have  oeen 
regular,  and  be  held  oondnsiTO.  OampbeU 
▼.  WaOace,  87  D.  219. 

A  decree  of  partition  by  the  orphans' 
oourt  is  as  condusiTe  as  a  Judgment  of  par- 
tition by  a  oonrt  of  law.  Herr  ▼.  JSTerr,  47 
P.  416. 

A  decree  of  the  orphans'  oonrt  in  partition 
of  a  decedent's  realty  awarding  the  land  to 
one  of  the  heirs  is  ocnolusire  as  to  the  titie, 
and  cannot  be  collaterally  impeached,  if  the 
court  had  jurisdiction  of  the  subject-matter, 
and  there  be  no  fraud.  Merileim  r.  Trap" 
•sA;  76  D.  684. 

In  a  suit  for  partition,  the  fincUn^  and 
determination  of  a  court  of  general  jurisdic- 
tion, as  to  the  existence  and  interests  of 
parties  unknown,  as  well  as  to  the  suffi- 
oiency  of  an  affidavit  authorizing  tlie  publi- 
eation  of  notice  under  the  statute,  is  binding 
in  aU  collateral  attacks  upon  the  judgment, 
especially  when  the  allegations  of  the  com- 
plaint and  the  statement  of  facts  in  the 
affidavit  are  in  substantial  conformity  with 
the  statutory  requirement.  Ntuh  v.  Chureh^ 
78  D.  678. 

An  unknown  owner,  proceeded  against  by 
advertisement,  in  an  action  of  partition,  is 
bound  by  judgment  therein,  though  in  pos- 
session of  the  premises,  claiming  in  severalty 
by  paramount  titie,  not  a  paiiy  by  name^ 
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and  without  actual  notice,  where  the  statuto 
makes  the  judgment  binding  and  conclusive 
on  unknown  owners  who  have  been  served 
by  publication.    /& 

Judgment  in  partition  will  bind  one  who 
claims  title,  unless  he  previously  comes  in 
and  sets  up  his  daim,  if  he  has  any.  To 
demur  is  insufficient.  Qod^rtif  v.  OoiUfreyt 
79  D.  448. 

The  whole  scope  and  tenor  of  the  Cali- 
fornia statute  relating  to  partition  of  lands 
show  that  the  intention  was  to  make  the 
one  judgment  of  partition  final  and  ooneln- 
sive  on  all  persons  interested  in  the  prop- 
erty, or  any  part  of  it,  of  whom  the  court 
could  acquire  jurisdiction.  Such  actions^ 
though  regulated  to  a  great  extent  by  the 
statute,  partake  more  fully  of  the  principles 
and  rules  of  equity  than  those  of  law,  both 
in  respect  to  tbe  mode  of  procedure  pre- 
scribea  and  the  remedies  provided.  Qain  v. 
Salmon,  96  D.  189. 

A  decree  in  partition  is  not  a  settiement 
of  a  tiU^  and  will  not  estop  the  defendant 
from  having  a  legal  investigation  of  his  title 
in  an  action  of  ejectment.  Niody  v.  BayUs, 
40  D.  638. 

The  statute  of  Iowa  in  reference  to  parti- 
tion of  Und%  seotion  86^  providing  that  all 
persons  notified  to  i^ppoar  are  boond  by  tho 
judgment,  applies  with  its  legitimate  foroo 
andf  effect  onlpr  where  the  proceedings  ar« 
bamaJUUf  and  it  was  never  intended  to  cover 
up  proceedings  maXaidt.  Dt  LottU  ▼.  Med:^ 
50  D.  491. 

A  petitioner  in  partition  proceedings  al- 
leging that  a  certam  share  of  the  premiaea 
is  owned  by  persons  therein  described,  who 
in  fact  are  not  the  owners  thereof,  is  not 
prevented  thereby  from  subsequently  pur- 
chasing such  share  from  the  true  owner,  and 
making  a  valid  oonvevance  thereof,  thouji^h 
the  partition  be  made  in  accordance  with 
the  allegations  of  his  petition.  Skkardmm 
V.  CUy  ofCamMigt,  79  D.  767. 

84.  whon  Mt  aside.— Persons  inter- 
ested in  land  as  tenants  in  common  may 
make  division  thereof  by  consent  and  agree- 
ment among  themselves,  bona  fide,  so  as  to 
sever  their  interest,  and  thereupon,  waiv- 
ing the  ordeal  of  trial  by  proof  in  court  as 
to  titie,  procure  a  decree  of  partition;  but  if 
there  are  owners  who  are  not  personally 
present,  and  do  not  participate  in  such  ooa- 
sent,  or  who  are  not  legally  represented  in 
the  transaction,  and  whose  mterests  or  just 
rights  may  be  injuriously  affected  or  lost 
thereby,  such  persons  may  seek  and  find 
redress  in  equity.  Dt  LouU  v.  MteL  60  D. 
491. 

Fraud  in  procuring  a  decree  of  partition 
will  be  relieved  against  in  equity.    mK 

Negligence  is  no  ground  for  refusing 
equitable  relief  against  fraud  of  attorneys 
and  petitioners  in  a  petition  for  partition, 
in  making  a  compromise  and  procuring  a 
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decree  of  parfeitioii  to  be  entered  and  ooa* 
firmed  b^  praotieing  deoeption  on  the  oonrt. 
A  party  is  not  required  to  be  oa  hie  guard 
against  ancfa  frandolent  acta,  eo  aa  to  be 
Iiablo  for  negligence  in  idling  to  prefcat 
them.     ift. 

A  bin  for  relief  agaiiirt  n  decree  of  parti- 
tien  OB  ground  of  fraud  need  only  state 
erety  mntorial  fact  upon  which  the  com- 
plainants  intend  to  offer  eyidence  distinctly 
and  elearly.  A  general  and  subetantiiu 
charge  el  snch  a  fact  is  enfficient.  It  is  not 
ncceiieaiy  to  charge  minntely  all  the  cir^ 
camstanoes  which  may  ccndnce  to  prove  the 
Mneral  charge.  These  drenmstances  are 
tor  tlio  matter  of  eridence^  which  need  not 
be  charged,  to  let  them  in  as  proofs.     Ih. 

A  judgment  or  decree  in  partition  ob- 
tunad  bv  fraud  may  be  impeached  bv  an 
original  bill  filed  without  the  leave  of  the 
coorL    Pk 

A  decree  of  the  orphans'  court  for  the 
partition  of  land  may  be  impeached  for 
iraad  in  an  action  between  one  who  claims 
ss  a  purchaser  under  such  decree,  with  no- 
tice of  tiie  fraud,  and  an  heir  of  the  de- 
ceased.    ilite^U.  Alter,  47  D.  408. 

Whoro  there  has  been  a  partition  between 
tenanta  in  common  in  Texae,  and  there  is 
fulnre  of  title,  the  remedy  is  in  a  court  of 
dianoeiy,  either  by  settinff  aside  the  parti- 
tion striken  improperly  made,  and  it  can  be 
done  without  ujustioe  to  others,  or  by  con- 
tribution when  it  is  most  proper.  i?osi  ▼. 
Amu^rmmlS  D.  574. 

85.  NeoeMfttj  of  a  sale.  —  Wh«e 
equitable  partition  cannot  be  made,  owing  to 
iib  nskturo  of  the  property,  equity  will  grant 
retief  fay  decreeing  a  sale  of  the  property  and 
diriding  its  proceeds  among  the  oo-tenanti. 
HiggmSiUam  ▼.  Short,  57  D.  198. 

A  sale  of  the  premises  is  merel  v  incidental, 
when  permitted,  and  is  resorted  to  only  to 
prerent  a  sacrifice  of  the  property  by  a  di- 
▼isioB.  Siriber  ▼.  MoU,  22  D.  646.  8.  P., 
Daa  T.  Con£dence8.  Ufg,  Cow,  93  D.  419. 

Where  aivision  in  partition  cannot  be 
Diado  without  manifest  injustice,  the  com- 
nusaioners  may  recommend  a  sale,  and  the 
court  will  jud^  of  the  proprietyof  confirm- 
ing each  return.    Sietdmam  ▼•  Wteki^  49  D. 

Plaintiff  mav  be  permitted  to  tahe  the 
land  at  the  Taluation,  after  a  judsment  by 
default  against  non-resident  defen&nts,  and 
the  oonrt  is  not  bonnd  to  order  a  sale. 
Dewar  ▼.  iSprnee,  90  D.  241. 

In  a  partition  proceeding  at  law,  under  the 
statutes  of  Gooreia,  the  court  cannot  decree 
the  threefold  reuef  of  subdividing  some  lots, 
allotting  others  entire,  with  or  without  pecu- 
niary compensation,  and  ordering  a  sale  of 
others.  Oa»  of  those  methods  contemplates 
a  division  in  kind,  and  the  other  a  sale,  which 
two  modes  cannot  be  combined  at  law. 
BuUmfordyr.  Jotm,  60 D.  656. 
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Complainant  on  a  bill  averring  that  the 
land  was  incapable  of  division,  t&A  defend- 
ant refused  to  divide  or  unite  in  a  sale,  and 
that  it  was  for  the  interest  and  advantage  of 
the  parties  to  have  the  same  sold,  and  praying 
for  a  sale  and  for  general  relief,  on  proof  <9 
his  title  as  tenant  in  common,  is  entitled  to 
either  a  decree  for  a  sale  or  for  a  partition, 
according  to  the  evidence,  and  in  such  case, 
a  dismissal  of  the  bill  because  there  was  no 
proof  that  a  sale  would  be  advantageous  to  the 
parties  is  erroneous,  and  the  party  is  enti- 
tled to  relief  under  the  general  prayer,  not- 
withstanding the  averment  that  defendant 
refused  to  divide  the  property  was  inappro- 
priate, in  view  of  the  averment  that  it  did 
not  admit  of  partition,  and  the  case  made  by 
the  bill  is  not  vitiated  thereby.  Campbett  v. 
LoMW^  66  D.  339. 

Assignment  or  sale  of  premises  owned  in 
common  will  not  be  refused  when  they  can- 
not be  partitioned  without  great  inconve- 
nience to  the  parties  interested,  because  the 
petitioner  has  not  been  hindered  in  the  en- 
joyment of  his  share.  BcUdwoin  v.  Aldriek, 
80  D.  695. 

Partition,  assignment,  or  sale  may  be 
made  of  that  part  of  premises  owned  in  com- 
mon, in  Vermont,  where  upon  the  trial  of  a 
petition  for  partition,  it  appears  that  the 
parties  are  tenants  in  common  of  only  a  part 
of  the  premises  described  in  the  petition. 
lb. 

Under  the  Nevada  statute,  if  one  of  the 
co-tenants  files  an  affidavit  showins  that  the 
sale  of  aa  entire  mining  claim  would  be  in- 
jurious to  him,  the  court  must  divide  the 
claim  as  preecribed  by  the  statute.  A  sworn 
answer  setting  up  the  same  matter  takes  the 
place  of  such  affidavit,  and  is  sufficient. 
IkUl  V.  Confidence  8.  Mining  Co.,  93  D.  419. 

Li  a  suit  for  partition  against  a  co-tenant 
who  has  removed  an  encumbrance  from  the 
common  property,  and  has  set  up  and  proved 
such  fact  without  filing  a  cross-bill  for  affirma- 
tive relief,  a  decree  for  sale  of  the  premises,  in 
the  event  of  non-payment  of  his  claim,  cannot 
properly  be  rendered,  but  the  decree  should, 
under  the  Illinois  statute  of  1861,  be  that 
the  petitioner  take  his  allotment  sulijeot  to 
the  defendant's  lien  for  one  half  of  the  money 
paid  for  the  removal  of  the  encumbrance. 
JHUuorth  V.  Stoui,  95  D.  577. 

86.  Validity  and  effect  of  the  eale. 
—  A  sale  in  a  partition  suit  will  pass  nothing 
but  the  title  which  was  vested  m  parties  to 
the  proceeding.     Allen  v.  OauU,  67  D.  485. 

A  sale  of  land  for  partition,  by  commis- 
sioners appointed  by  the  probate  court,  is  a 
judi(^  sale  requiring  confirmation,  and 
within  the  statute  of  frauds  until  such  con- 
firmation takes  place.  HuUon  v.  WiUiamap 
76  D.  297. 

A  note  or  memorandum  of  such  sale  made 
by  one  of  the  commissioners,  not  the  auction- 
eer, and  not  thereunto  lawfully  authorised  in 
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wrHing  by  the  purchaser,  is  not  suffieient  to 
take  the  sale  oat  of  the  statute  of  fraada,  as 
defined  bv  sections  10(51  and  1562  of  the 
eode  of  Alabama.    Ih. 

A  sale  of  a  deceased  person's  estate^  to 
carry  out  partition  thereof,  mast  be  made  by 
the  administrator,  and  if  made  by  a  commis- 
sioner appointed  by  the  coanty  conrt  for 
the  pnrpose,  conveys  no  title.  Bou  ▼.  ^eis* 
man^  80  D.  646. 

If  a  sale  of  lands  for  partition  among  heirs 
becomes  necessary,  and  there  be  no  adminis- 
trator, there  can  be  no  sale  nntil  one  is  ap- 
pointed. The  estate  is  vested  in  the  heirs, 
sabject  only  to  such  disposition  of  it  as  may 
be  necessary  to  be  made  by  the  administra- 
tor, onder  the  orders  of  the  conrt^  to  pay 
debts,  make  partition,  and  the  like.     lb. 

Commissioners  for  partition  have  power 
to  sell  one  parcel  of  land  with  an  easement 
in  another  part  annexed  to  it,  and  to  sell 
the  servient  parcel  sabject  to  the  servitade. 
MoBenkrans  v.  Sntn/er,  97  D.  668. 

87.  Deed  to  purduuMr.—  In  a  sale  of 
nroperty  ander  the  Ohio  partition  aetof  1820, 
8  Chase  Stat.  1162,  a  deed  of  conveyance  from 
the  sheriff^  dnlv  ezecated,  was  inade  neces- 
sary to  a  complete  execution  of  the  power  of 
sale,  and  indiBpensable  to  invest  the  par- 
ohaser  with  the  legal  title.  And  it  must  have 
been  signed  and  sealed  by  the  sheriff  in  the 
presence  of  witnesses^  and  snoh  signing  and 
sealing  acknowledged  by  him  in  open  ooart. 
Merrittr.  Home,  67  D.  298. 

88  Rights  of  pnrduMors.— Phrtitioii 
by  snit,  or  by  agreement  and  interchange  of 
deeds,  in  either  case  makes  the  partitioners 
in  effect  purchasers  of  their  rssfMotive  lots, 
and  entitled  *o  hold  them  as  any  other  par- 
chasers.     Buncetl  v.  Nobmm^  66  D.  247. 

Purchasers  under  an  order  of  sale  in  par- 
tition take  the  land  discharged  from  lien  of 
a  Judgment  rendered  after  the  order  of  sale, 
although  the  judgment  creditor  mav  have 
the  proceeds  of  the  sale  appropriated,  upon 
due  application  to  the  court,  to  the  payment 
of  the  judgment.  Oradlebaugh  v.  FrUeheU, 
72  D.  610. 

The  ^itle  acquired  under  an  order  of  sale 
for  pavment  of  decedent's  debts  will  prevail 
over  that  of  an  heir  under  a  decree  in  par- 
tition. Drether  v.  Alknioym  Water  Co,,  91 
D.  150. 

Where  commissioners,  to  make  partition, 
give  a  deed  for  one  parcel  of  land,  containing 
a  provision  that  no  buildinss  shall  be  erected 
thereon  to  darken  the  windows  of  a  building 
standinff  along  the  line  upon  an  adjoining  par- 
cel, sold  and  conveyed  by  them  at  the  same 
time,  the  purchaser  takes  subject  to  the  ease- 
ment for  the  benefit  of  the  adjoining  parcel, 
although  the  condition  was  not  in  the  con- 
ditions of  sale,  and  he  objected  to  its  being 
inserted  in  the  deed.  If  he  accepts  the  deed, 
he  will  be  bound  by  the  condition.  J?oseii- 
iroM  ▼.  iffnover,  97  D.  668. 


89.  Oompollinff  purohaaer  to  take 
title. — A  right  of  action  against  a  imrohaser 
for  the  difference  in  amount  of  his  bids  is  in 
the  owners  of  the  land,  as  well  as  in  the  com- 
missioners, where  land  has  been  sold  for 
partition  by  commissioners  under  an  order  of 
the  probate  oourt;  and  upon  a  failure  of  the 
purchaser  to  comply  with  his  contract,  the 
land  is  resold.  HuUtm  v.  WiUiama,  76  D. 
297. 

Where  a  feme  eoveri  is  one  of  the  joint 
owners  of  land  sold  for  the  purpose  of  par- 
tition, and  upon  a  failure  on  the  part  of  the 
purchaser  to  comply  with  his  contract  the 
land  is  again  sold,  whereby  a  right  of  action 
accrues  to  recover  the  difference  in  amount 
between  the  first  and  second  sale,  she  is  the 
sole  party  having  such  right  of  suit,  as  far 
as  her  interest  is  ooncemed;  for  her  share  in 
the  recovery  which  may  be  had  will  belong 
to  the  eorpua,  and  not  to  the  income  or  profits^ 
of  her  separate  estate.    Ih, 

The  right  to  resell  at  risk  of  purchaser  fail- 
ing to  comply  with  his  contract  is  an  implied 
condition  of  a  sale  of  land  for  partition  by 
commissioners;  and  the  difference  between 
the  greater  price  bid  at  the  first  sale  and  tb» 
less  price  realiied  at  the  seoond  is,  in  the  na- 
tore  oi  damages,  stipulated  fay  the  partieai 
lb. 

Where  land  la  sold  for  partitioo,  the  Ala- 
bama statute  does  not  make  it  the  duty  of 
commissioners  conducting  such  sale  to  tender 
to  the  purchaser  a  bond  or  oertificate  of  por- 
ohase.    lb, 

80.  Sattin8  ftsido  sale.  — A  sale  of 
lands  by  the  sheriff  under  an  order  of  a  ooart 
of  record  in  an  action  of  partition  is  in  pur- 
suance of  a  hidgment  of  such  court,  and  can 
be  confirmed  or  set  aside  by  tibe  judgment 
of  that  court  alone;  and  if  tiie  purchaser  to 
whom  the  property  is  sold  under  snoh  pro- 
ceedinss  diums  to  have  reason  for  setting 
aside  the  sale,  he  must  spply  for  relief  to  the 
oourt  having  jurisdiction  of  the  oase,  and  by 
whose  order  the  sale  was  made.  AUtH  r. 
OauU,  67  D.  485. 

After  confirmation  of  a  partition  sale  at 
which  plaintiff  became  purchaser,  the  bid* 
dings  will  not  be  opened  upon  the  offer  by 
one  of  the  defendants  of  double  the  price  bid 
bv  the  purchaser,  on  the  ground  that  notice 
of  the  suit  was  given  bv  publication,  and 
that  some  of  the  defendants  were  minors. 
Houston  V.  Aycock,  73  D.  131. 

31.  Bents  and  profits,  improwe- 
ments,  etc.  —  Co-tenants  having  made  im- 
provements are  entitled  to  have  the  portions 
of  thepremises  including  the  improvemente 
set  off  to  them  if  practicable,  and  if  the 
premises  must  be  sold,  are  entitled  to  the 
actual  increase  of  price  received  at  the  sale 
in  consequence  of  the  improvements.  Ilowey 
V.  Goings,  54  D.  427.  S.  P.,  Nelson  v.  Ciay^ 
23  D.  387;  LouvcUk  v.  Menard,  41  D.  161; 
Bobinson  v.  McDonald^  62  B.  480;  MarUn- 
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iaie  ▼.  AdemiuUr^  89  D.  458;  Buck  v.  ifor- 
Cn,  53  K  702;  Appeal  </ JEe/aey,  57  R.  444. 

Upon  mch  putition,  if  a  portion  of  the 
improved  land  is  allotted  to  the  party  not 
making  the  improvements,  he  is  not  liable 
to  his  co-tenant  for  the  value  of  such  im- 
provement, nor  is  the  latter  liable  to  the 
former  for  rent  of  the  improved  land  allotted 
to  the  former.     Ndton  v.  CZoy,  23  D.  387. 

Proceedings  for  partition  of  realty  nnder 
the  Illinois  statute  of  1827  are  summary  and 
n  rem,  and  act  only  on  the  legal  rights  of 
the  parties  in  dissolving  the  tenancy,  and 
the  equitable  right  of  one  of  them  to  the 
vslne  of  improvements  erected  on  the  com- 
mon luid  ia  not  thereby  sffected.  Louvalle 
V.  MeMird,  41  D.  161. 

Omission  to  dispose  of  a  cross-bill  claim- 
ing compensation  for  improvements,  at  the 
same  time  the  decree  for  partition  is  made, 
is  not  error.     Hcwey  v.  Ootngs,  54  D.  427. 

Improvements  are  not  allowed  for  accord- 
ing to  their  cost^  but  according  to  the  value 
which  they  have  imparted  to  the  premises. 
Moor€  V.  WiUkmuon,  73  D.  93. 

Under  the  Indiana  statute,  equitable  as 
well  as  legal  rights  of  parties  to  partition 
are  allowed  to  be  settlea  in  a  single  action. 
If  several  tenants  m  common  are  sued  under 
that  act  by  a  co-tenant  for  partition,  any 
one  who  has  made  improvements  on  the  es- 
tkis  may  set  np^  by  cross-complaint,  his 
equity  for  an  allowanoe.  MartindaU  T.  il/- 
aauder^  89  D.  458. 

On  partitian  in  equi^,  it  does  not  appear 
to  be  necessary,  to  entitle  a  tenant  in  common 
to  aUowance  for  improvements,  to  show  the 
ssMnt  of  his  oo-tenants  to  such  improve- 
ments, nor  a  promise  on  their  part  to  con- 
tribute their  share  of  the  expenses,  nor  that 
they  were  requested  to  join  in  the  improve- 
ments, and  refused.    Ih, 

Compensation  cannot  be  allowed  in  a  parti- 
tion salt  for  cost  of  improvements  on  aajoin- 
ma  property,  which  incidentally  enhance  the 
ndne  of  the  common  property.  DaU  y.  Con- 
/kUmet  8.  Mm.  Co.,  98  D.  419. 

Items  of  expense  inourred  by  a  tenant  in 
eommon  to  gratify  his  taste,  and  to  contrib- 
■te  to  his  convenience,  but  not  for  the  preser- 
vadon  of  the  common  property,  cannot  be 
allowed  to  him  as  an  equitable  lien  upon  such 
property  on  the  hearing  of  a  bill  -for  a  parti- 
tion or  sale  of  it.    Jmrad  v.  Israei,  96  D.  571. 

88.  Owelty  of  xiartition. — A  court  of 
equity,  in  decreeing  partition,  may  direct  an 
aoconnting  in  a  proper  case,  and  reonire  each 
ef  the  co-tenants  to  pay  his  equitable  proper- 
tion  tA  the  expenses  incurred  in  the  develop- 
ment or  improvement  of  the  joint  property. 
DaU  V.  CotMence  8,  Mku  Co.,  93  D.  419. 

Where  there  had  been  two  partitions,  and 
en  final  judgment  the  former  was  re-estab- 
lisfaed,  and  it  then  appeared  that  the  distrib- 
Btees  under  the  second  and  rejected  partition 
had  alienated  or  sold  a  portion  of  the  prop- 


erty, —  held,  that  the  distributees  under  the 
seoond  partition  should  give  an  equivalent  to 
the  distributees  under  the  first  partition  for 
the  property  so  aliened  or  sold.  Dunman  ▼• 
HartwelL,  60  D.  176. 

On  a  bill  in  equity  for  partition  between 
two  tenants  in  common,  the  estate  of  one 
being  unencumbered,  and  that  of  the  other 
being  subject  to  various  mortgages  covering 
the  mortffagor's  undivided  interest  in  van- 
ons  parcds, —  hdd,  1.  That  a  decree  of  par- 
tition could  not  extend  any  mortgage  to 
property  not  described  and  included  in  such 
mortgage;  2.  That  the  aggregate  parcels 
covered  by  each  single  mortgage  of  the  one 
tenant  in  common  must,  for  purposes  of 
partition,  be  considered  as  one  separate  es- 
tate.    Qreen  v.  Arnold,  23  R.  466. 

One  of  two  tenants  in  common  mortgaged 
his  interest  in  the  common  estate  to  the 
other,  and  no  entry  or  foreclosure  has  taken 
place.  HeH,  the  mortgagee  can  have  par- 
tition in  equity.  When  owelty  is  required 
to  equalize  partition  between  two  tenants  in 
common,  the  estate  of  one  being  mortgaged, 
it  should,  if  to  be  paid  by  the  unencumbered 
owner,  be  paid  to  the  mortgagee  of  the  other, 
and  credited  on  the  mortgage  note.     lb, 

88.  Incidental  matters  of  practice. 
—  Upon  the  partition  of  a  tract  of  land 
among  coparceners,  by  an  order  of  a  county 
court,  uo  judgement  for  costs  can  be  given 
for  or  against  any  of  them,  there  being  no 
contest.     Newbii  v.  Perkins,  25  P.  160. 

Equity  may,  m  a  partition  proceeding  of 
numerous  lots,  if  necessary,  appoint  a  re- 
ceiver to  rent  out  the  property  in  whole  or 
in  part,  and  pay  the  rent  over  to  the  co-ten- 
ants according  to  their  respective  rights,  or 
may  order  the  lots  to  be  held  and  enjoyed  by 
one  for  a  certain  length  of  time,  and  then 
by  the  others  successively.  Bviherford  ▼• 
Jones,  60  D.  655. 

A  suit  for  partition  is  not  properly  tried, 
except  by  consent  of  parties,  at  the  term 
at  which  the  defendant  is  first  bound  to  ap- 
pear. And,. where  the  defendant  never  ap- 
peared, his  consent  to  the  trial  cannot  be 
presumed.  ThonUon  v.  Thornton,  72  D. 
266. 

84.  Beview.  —  Under  a  statute  permit- 
ting reviews  in  "  civil  causes,"  a  petition  for 
Partition  cannot  be  reviewed,  as  those  words 
ave  reference  only  to  those  suits  or  actions 
which  are  commenced  and  prosecuted  accord- 
ing to  the  course  of  the  common  law.  Nieh- 
oU  V.  mchols,  67  V.  699. 

Parties  are  entitled  on  a  new  trial  of  an 
action  for  partition  of  lands  ordered  by  the 
court  on  appeal,  to  avail  themselves  of  the 
documentary  evidence  used  at  the  former 
trial,  and  on  file  in  the  court  below,  includ- 
ing the  referee's  report  of  the  testimony,  and 
the  deeds,  exhibits,  etc.,  subject,  however^ 
to  objection  as  when  first  ofiEered.  OcUei  r. 
Salmon,  95  D.  139. 
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lOBNTS,  eto.,  6. 
Competency  of»  tm  witnesses,  see  WrrNSSsaSi 

66. 
Declarations  ol^  as  OTidenoe^  see  BvII>SNGl^ 

144. 
Sales  of  good-will  by,  see  QooD-wiu^  2,  8L 
Set-off  in  actions  by  or  against,  see  8Br-oi¥, 

18. 
Sabmission  of  dispntes  between,  see  Abbi- 

TBATioN,  etc.,  6. 
When  limitation  begins  to  mn  for  or  against. 
Limitations  ov  AonoNs,  25. 
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[Ittclndes  the  creation,  nature,  ineldenti,  and 
termination  of  partDeishiiM  for  trasinen  par' 
potes:  the  righti,  powen,  and  liabilities  of  part- 
ners, both  inter  tete  and  as  regards  third  penons: 
SrocNBedingi  for  acoonntlns  and  duHolntfon:  and 
le  mles  relatlTe  to  limitM  partnenhips.1 

Bankruptcy,  proceedings   peonliar  to^ 
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DBHcn,  237. 
For  mining  purposes,  see  Mom  ahd  Mw- 
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soLVsircnr,  31. 
liability  of  property  o^  to  ozeontioa  lery, 

see  ExaouTiOH,  32. 
Fktiperty  of,  when  exempt  from  lery,  see 
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L  Thb  Rblaixob,  ahd  how  Covctitutbix, 

1.   In  OeneraL 

1.  What  constitutes  a  partnership, 
generally.  —  1.    D^nition,    and    general 


rfilee,*  —  A  partnership,  in  its  most  signifl- 
cant  and  extended  sense,  is  a  voluntary  con- 
tract of  two  or  more  persons  for  joining 
together  their  money,  goods,  labor,  and  skill, 
or  either  or  all  of  them,  upon  an  agreement 
that  the  sain  or  loss  shall  be  divided  propor- 
tionably  iMtween  them,  and  having  for  its 
object  the  advancement  and  protection  of 
fair  and  open  trade.  Howell  ▼.  Harveif,  39 
D.  376. 

To  constitute  a  partnership,  there  must  be 
some  joint  adventure  and  an  agreement  to 
share  m  the  profit  of  the  undertaking.  Loomie 
V.  MarshaUy  30  D.  696.  But  persons  not  part- 
ners as  between  themselves  may  become  lia- 
ble as  such  to  third  persons,  by  holding 
themselves  out  as  such.  BUeworth  v.  Tartt, 
62  D.  749. 

Property  jointly  ewned  by  the  partners  is 
not  required  to  constitute  a  partnership. 
Champion  v.  Boehnek^  81  D.  376.  Tet  each 
partner  must  bring  into  the  common  stock 
something  that  is  valuable. '  Bromleg  ▼.  JSST- 
lioi,  76  D.  182. 

To  constitute  a  partnership  between  the 
parties,'  there  must  be  a  joint  ownership  of 
the  funds,  and  an  agreement  to  participate 
in  the  profits  or  losses  of  the  business.  Price 
V.  Aleaumder,  62  O.  626. 

The  two  leading  principles  of  the  contract 
of  partnership  are,  a  common  interest  in  the 
stock  of  the  company,  and  a  personal  respon- 
sibility for  the  partnership  engagements. 
BronUty  v.  SUiol,  76  D.  182. 

Partnership  is  not  confined  to  oommercial 
bnsiness.  It  may  exist  between  attorneys, 
oonveyancers,  mechanics,  stage-line  propri- 
etors, artisans,  or  farmers,  as  well  as  between 
merchants.  It  may  as  well  exist  between 
brokers  and  factors  or  agents,  whose  sole 
employment  relates  to  the  property  and  boai- 
ness  of  third  persons,  as  among  those  who 
jointly  own  the  property  in  which  they 
deal     lb. 

There  most  be  a  oommnnity  of  interest  in 
the  profits,  and  it  must  be  mutual,  bv  which 
is  meant  that  each  party  has  a  specific  inter- 
est as  principal.     Maqf  v.  Combe,  77  D.  103. 

Community  of  loss  and  profit  is  the  test  oi 
a  partnership*  even  as  lietween  the  partners. 
Uowuv.  PaUereon,  26  R.  607. 

What  constitutes  partnership,  in  view  of 
the  rights  of  purchasers,  considered.  /Vm- 
eett  V.  Oebom,  88  D.  27S. 

2,  JiJ(jr0c<(/iiilefi<MMi.->  Whether  a  partner- 
ship exists  inter  ee  depends  on  the  intention 
of  the  parties.  Prios  ▼.  Al/aaamder.  62  D. 
626. 

A  partnership  relation  exists,  although  the 
conditions  of  partnership  are  not  understood 
alike  by  the  partners,  wnen  persons  agree  to 
become  partners,  and  actually  proceed  to 
carry  into  execution  the  joint  undertaking 
or  business.     Cook  ▼.  Carpenter^  80  D.  670. 

*  Contract  'to  raise  crops  on  sharefl.  when  oon- 
•titntes  partnenhip,  see  note,  S7  &.  MS-Sl^ 
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8L  OapUai/krmUhied  hg  <me,  atui  mrviom  bff 
Ab  other,  — Where  one  fniniahes  the  oapitM 
for  an  undMrtdun^  and  another  pats  in  hia 
•ervioeB  in  oonrideration  of  a  ihare  of  the 
profiti  indefinitely,  there  Is  a  partnership 
between  them,  as  reffards  the  parties  them* 
selves,  aa  well  as  third  persons.  Dob  ▼. 
H<UMm,  8  D.  293;  MiUer  v.  Hughet,  10  D. 
719;  Bnmie^  ▼.  £Woi,  75  D.  182. 

An  agreement  to  carry  on  a  farm,  one 
furnishing  the  land,  ontnt,  and  necessary 
Bumey,  the  other  furnishing  laborers  and  sa- 
perintending,  half  the  money  furnished  to 
be  repaid  and  the  profits  to  be  divided  be- 
tween them,  constitutes  a  partnersh  i  p.  Rey- 
fuMa  ▼.  Pod,  SI  K  eff!.  &  P.,  Broum  v. 
HitmUfotham,  27  D.  618. 

8.  Wluit  does  not.  —  It  does  not  con- 
stitute partnership,  where  by  express  under- 
standing between  the  parties  they  are  nut  to 
be  partners,  do  not  hold  themselves  out  to 
the  pnblie  as  such,  and  the  business  is  con- 
ducted in  the  name  of  one,  while  the  othe** 
is  to  reoMTC  one  half  of  the  net  profits,  and 
In  eoneeqiienoe  is,  in  the  calculation  of  such 
profits,  to  hear  one  half  of  the  losses  so  loug 
■s  they  do  not  exceed  the  profits.  Mae^  v. 
Combo,  n  D.  103. 

Persons  associated  for  the  purpose  of 
doing  a  commission  business  as  factors  do 
not  constitute  **a  particular  partnership." 
Ward  ▼.  Brandi,  13  D.  352. 

Several  independent  railway  companies, 
whose  lines  connected,  a^eed  each  to  carry 
ever  its  own  road  the  freight-cars  of  the  oth- 
ersb  marked  '*  Green  Line,  without  breaking 
bulk,  at  oertain  rates,  each  fixing  and  col- 
lecting ita  own  rates  over  its  own  road,  and 
having  no  interest  an  other  freights.  In  fix- 
ing its  own  rates,  on  through  freight,  each 
company  would  ascertain  the  rates  charged 
by  ue  other  companies,  and  add  them  to  the 
rates  for  its  own  line.  These  were  called 
"Green  line  rates."  There  was  no  joint 
expense,  or  loss  or  profit^  but  if  a  loss  could 
not  be  traced  to  any  particular  road,  it  was 
borne  by  all  the  carrymg  roads.  Moid,  that 
this  did  not  constitute  a  partnership,  and  the 
see  of  the  words  ''Green  Une^"  on  bills  of 
lading  and  a  wharf-boat,  did  not  estop  the 
companieSL  /rvni  v.  Nashville  etc  B.  A  Co., 
34  R.  116. 

An  agreement  In  a  particular  case  con- 
stmed,  and  held  not  to  constitute  a  part- 
nership.    CkapUne  v.  ConatU,  100  D.  766. 

The  /oQotdng  agreemeiUa  and  acts  have  been 
held  not  to  anumttt  to  a  partnerehip: .  An  agree- 
ment by  a  contractor  for  carrying  the  mail, 
witii  a  subcontractor,  that  he  shall  perform 
one  half  the  servioe,  and  be  entitled  to  one 
half  the  compensation.  WWeinmrn  v.  Jett, 
90D.48& 

A  Joint  indorsement  of  a  promissory  note. 
Sofre  V.  Frkk,  42  D.  249. 

An  arrangement  by  which  one  party 
agrees  to  furnish  the  goods  and  pay  all  ex- 


penses, and  another  party  acrees  to  trans* 
act  the  business  for  one  half  of  the  profits 
as  compensation.  Bradley  v.  White,  43  D. 
436. 

An  agreement  by  the  leasee  of  a  hotel  to 
pay  one  tenth  of  the  gross  receipts  for  rent. 
McDonnta  ▼.  BaUle  ITouse  Co.,  42  R.  99; 
Beeeher  v.  Btteh,  40  R.  465. 

An  agreement  to  lend  money  and  indorse 
to  a  certain  amount  for  the  purpose  of  the 
borrower's  business,  in  consideration  of  a 
certain  percentage  of  the  net  profits  of  that 
business.  Boston  dt  C.  Smelting  Co.  v.  Smith, 
43  R.  3. 

Where  one  raises  a  crop  on  another's  land, 
the  landlord  furnishing  teams  and  feed,  and 
the  tenant  supplying  the  labor,  with  the 
agreement  to  divide  the  gross  product 
equally.     Day  v.  Stevens,  43  R.  732. 

The  loan  of  money,  to  be  invested  in 
trade,  the  borrower  to  have  one  half  the  net 

Srofits  therefor.    CuBey  v.  Edwards,  51  R. 
14. 

8.  Who  wUl  be  deemed  to  be  part- 
ners. —  1.  In  generaL  —  To  charge  a  person 
as  a  partner,  it  must  appear  either  that  he 
has  permitted  the  use  of  his  name  as  one  of 
the  firm,  to  give  it  credit,  or  that  he  has 
shared  in  the  profit  or  loss.  OAome  v. 
Bretman,  10  D.  614. 

Persons  may  have  all  the  rights  and  be 
subjected  to  all  the  responsibilities  belong- 
ing to  partnership,  if  there  be  such  a  loinder 
or  union  of  interest  and  action  as  the  law 
considers  the  equivalent  of  partnership. 
Jatxibs  V.  Shorey,  97  D.  586. 

Unincorporated  persons  taking  a  certain 
numbers  of  "shares,**  "for  the  purpose  of 
starting  a  grocery  store,**  are  partners  be- 
tween themselves,  althoueh  they  called 
themselves  "  stockholders,  and  their  opin- 
ion was,  that  there  was  no  liability  for  losses 
beyond  the  amount  paid  for  the  shares. 
Famvm  v.  Patch,  49  R  313.  ' 

2.  As  towards  third  persons.  — Individuals 
may  be  liable  as  partners  as  to  third  per- 
sons, while  as  between  themselves  they  are 
not  Allen  y.  Dunn,  33  D.  614;  Ori^  v. 
Boudounquie,  89  D.  698. 

Persons  transacting  business  together  may 
be  charged  as  partners  for  alt  debts  con- 
tracted within  the  apparent  scope  of  their 
business,  whatever  may  be  their  contracts 
or  stipulations  with  each  other,  by  those 
dealing  with  them,  and  who  have  no  knowU 
edge  of  their  agreements,  or  knowledge  of 
any  fact  or  circumstance  which  ought  tO' 
put  them  on  inquiry.  Bromley  v.  BUioi,  75* 
D.  182. 

The  question  whether  two  persons  are 
partners  as  to  third  persons  wiu  be  SDpef<- 
seded  by  a  determination  of  the  fact  that 
they  are  to  be  regarded  as  partners  between 
themselves,     /ft. 

The  broad  rule  that  "  no  partnership  wil] 
be  created  as  to  third  persons,  if  the  wholt 
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imuMotions  are  clearly  susoeptible  of  a  dif- 
ferent interpretation,  or  ezdade  some  of 
the  essentiaf  ingredients  of  a  partnership," 
is  not  law,  because  it  falls  little  short,  if  at 
■11,  of  the  doctrine  that  no  persons  will  be 
liable  to  third  persons  as  partners  nnless 
they  are  partners  ss  between  themselves. 
lb. 

One  is  responsible  to  third  persons  as 
partner  if  he  lends  his  name  as  partner,  or 
suffers  his  name  to  be  used  in  the  business, 
for  he  may  indnoe  .third  persons  to  give 
that  credit  to  the  firm  which  otherwise  it 
wonld  not  receive  nor  perhaps  deserve. 
Orieffy.  Boudotuquie,  89  D.  698. 

A  contract  by  which  the  owners  of  certain 
vessels  unite  in  an  association  to  carrjr  pas- 
sengers and  freiffbt  for  hire,  each  fumishinff 
a  certain  capital  to  the  association,  and  each 
receiving  a  certain  proportion  of  the  profits, 
constitutes  the  owners,  as  to  third  persons, 
commercial  partners,  and,  as  such,  liable  t» 
ioUdo  for-  the  debts  of  the  association,  al- 
though the  contract  provides  that  it  is  not 
a  partnership,  and  that  the  associations  shall 
not  be  bound  for  the  debts  of  each  other. 
Cooley  V.  Broody  29  R.  332. 

3.  lUustrationB^  —  Where  three  persons 
run  a  line  of  stases  between  two  given 
points,  and  divide  we  line  into  three  parts, 
oach  person  owning  and  maintaininff  all  the 
stock,  and  having  absolute  control  of  his 
part,  bnt  all  affree  that  the  moneys  received 
on  any  part  of  the  whole  line  shall  be  put 
into  a  common  fund,  and  after  deductmg 
the  expense  of  tolls,  shall  be  divided  between 
the  tluree  in  proportion  to  the  number  of 
miles  of  the  line  operated  bv  each«  they  are, 
as  between  themselves  ana  third  persons, 
partners,  and  are  jointly  liable  for  an  injury 
to  a  passenger  happening  on  any  part  of  the 
line.     Cluxmpion  v.  Bostwick,  31  D.  376. 

N.  and  L.  agreed  that  L.  should  advance 
twelve  thousand  dollars  to  commence  erect- 
ing a  house  on  land  held  by  N.  under  lease; 
that  N.  should  then  convey  a  half-interest 
in  the  property  to  L.;  that  both  should  fin- 
ish the  building  at  a  cost  of  eighteen  thou- 
sand dollars  each,  and  should  divide  the 
rents  received  from  it  thereafter.  Held^ 
that  N.  and  L.  were  copartners.  Lcffan  ▼. 
Ifaglee,  70  D.  67a 

L.  bought  a  stock  of  goods,  hired  a  shop 
in  which  to  oarry  on  business,  and  permit- 
ted W.  to  carry  it  on  in  W.*s  name,  under 
an  agreement  that  W.  should  pay  all  ex- 
penses of  the  business,  and  always  keep  a 
stock  of  goods  on  hand  eaual  in  vsdue  to  the 
amount  paid  by  L.,  and  ultimately  pay  to  L. 
tiiat  amount,  and  that  L.  should  receive 
one  half  of  the  net  profits  of  the  business, 
and  should  have  a  right  to  secure  himself  by 
taking  possession  at  any^  time.  Held,  that 
L.  was  liable  for  a  debt  incurred  by  W.  for 
goods  used  in  carrying  on  the  business,  to 
who  had  sold  them  relying  on  the  belief 
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that  L.  was  a  partnor  in  the  business  witk 
W.     Pratt  V.  Langdon,  03  D.  61. 

Defendant  loaned  money  to  A,  and  took 
therefor  a  promissory  note,  pasrable,  with  itt« 
terest,  in  three  years,  and  an  agreement  that 
in  oonsideration  of  the  trouble  and  expense 
in  proourinff  the  money  loaned,  A  would  pay 
him,  defen£int,  such  further  sum  annually 
as,  with  the  interest,  would  be  equal  to  one 
sixth  of  the  annual  net  profits  of  A's  busi- 
ness, ffeid,  that  defendant  was  liable  aa 
partner  to  a  business  creditor  of  A.  Parker 
▼.  Garfield,  9  R.  317. 

Where  two  persons  entered  into  a  contract 
jointly,  for  the  keeping  of  sheep  for  certain 
shares  of  the  wool, — neldt  that  they  would 
be  so  far  regarded  as  paHaiers  that  a  settle- 
ment made  by  one  of  them,  in  the  namo 
of  both,  would  bind  both.  Stapleton  t. 
Kina,  11  R  109. 

H.  loaned  money  to  a  firm  to  be  used  in 
its  business  on  the  agreement  that  he  was  to 
receive  one  third  of  the  profits  half-yearly, 
and  at  the  end  of  the  year  become  a  partner, 
if  agreeable  to  the  parties.  He  had  no  con- 
trol over  the  bnsiness,  and  never  in  fact 
received  any  profits  or  interest  on  his  loan. 
Beld,  that  he  was  a  partner  as  to  creditors 
of  the  firm,  and  liable  for  its  debts.  LtgotU 
V.  Hydt,  17  R  244. 

Where  several  persons  associated  In  a  sin- 
gle joint  adventure  for  the  purchase  and  nle 
of  ff  oods  on  joint  account,  ^o  nOa^  purchasing 
such  goods  separately  or  jointly  according  to 
their  oonvenienoe,  and  finally  leaving  all  of 
the  goods  with  (me  of  their  number  for  sale^ 
and  the  latter  afterward  borrowed  money, 
executing  a  note  therefor  in  the  name  of  the 
joint  adventurers,  as  "A,  B,  ft  Ca**  by  *'C, 
as  partner,"  and  used  the  money  ao  bor- 
rowed in  the  purchase  of  other  gooos  for  the 
common  stock,  and  for  expenses,  —  htld^ 
in  an  action  on  the  note,  that  all  were  liable 
as  partners,  although,  on  a  settlement  and 
division  of  the  profits  of  the  adventure,  C 
had  received  from  the  others  a  sum  intended 
and  sufficient  for  the  payment  of  the  note. 
Hwmt  V.  Patterson,  25  R.  607. 

H.  agreed  to  "loan  and  advance"  to  M. 
and  L.,  under  the  firm  name  of  N.  Bros.,  five 
thousand  dollars,  from  time  to  time,  as  the 
business  might  require;  the  money  to  re- 
main a  permanent  fund  not  less  than  one 
year  nor  more  than  five  years.  In  consider- 
ation of  this,  N.  Bros,  agreed  to  devote  their 
time  and  skill  to  the  ousiness,  to  keep  ac- 
counts, open  to  H.*s  inspection,  and  pay 
him  semi-annually  three  fifths  of  the  pronta, 
guaranteeing  that  they  should  amount  to  at 
least  three  thousand  dollars  annually.  For 
security,  H.  was  given  a  lien  on  all  the  firm 
property.  The  agreement  might  be  contin- 
ued by  H.  for  ten  years.  N.  Bros,  were  to 
contract  no  debts  outside  of  the  business, 
and  not  to  draw  on  the  firm  property  except 
for  necessary  support.  A  violation  of  the  coa« 
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tnot  was  to  be  "  regarded  as  an  end  of  the 
Uma,"  and  H.  might  then  seize  all  the  firm 
property  to  satisfy  hit  advances.  Held,  that 
H.  was  a  partner  as  to  third  persons.  £0- 
•anAdi  y.  EfiagK  40  R.  770. 

On  a  petition  averring  a  joint  adventure 
in  real  estate,  by  parol  agreement,  and  that 
tbe  deeds  were  to  be  taken  in  the  name  of 
the  plaintiff,  and  to  be  held  in  trust  for 
both  parties,  "  who  should  have  equal  inter- 
cata  and  share  in  the  oommon  ventnre,"  the 
plaintiff's  investment^  with  interest,  to  be 
tint  returned  to  him,  — held,  that  the  par- 
ties were  partners.  Rieharda  v.  OnnnelU  50 
1L727. 

4.  Wlio  will  not  be  ao  considered.  — 
If  penons  are  not  partners  as  between  them- 
selves, they  cannot  be  so  charged  by  a  third 
perBon  havins  knowledge  of  the  fact»  or 
Laving  anch  knowledge  that  be  is  bound  to 
inquire  oonceming  it.  Bramleff  ▼.  ElUol,  75 
D.  182;  PrtxU  ▼.  Lanadon,  03  D.  61. 

An  agreement  to  furnish  a  full  supply  of 
wool  to  a  manufacturer  for  a  specified  period, 
to  be  nmnnfactured  into  cloth  in  a  work- 
manlike manner,  providing  that  the  manu- 
faetorvr  is  to  devote  his  factory  exclusively 
to  that  work  for  the  prescribed  period,  and 
that  the  net  proceeds  of  the  goods,  after  de- 
ductmg  inddental  expenses  and  charges  of 
sale,  are  to  be  divided  between  the  jiarties 
in  »  certain  proportion,  each  of  the  parties 
to  pay  a  certain  proportion  of  the  cost  of  the 
warp  of  eertain  ainds  of  cloth,  and  to  bear 
the  expense  of  insurance  in  proportion  to 
their  interest  in  the  division  of  the  profits, 
sad  alao  to  share  in  any  insurance  paid 
upon  a  loss,  according  to  the  loss  which  each 
should  sustain,  does  not  constitute  such 
parties  partners  so  as  to  be  liable  as  such 
to  a  laborer  suing  for  compensation  for  ser- 
vices  in  tiie  factory.  Loomi$  v.  Marshall, 
10  D.  896. 

Proprietors  of  several  stage  lines  forming  a 
eoa.tnmoQs  Ime  of  travel,  who  employ  a  com- 
■on  agent  at  each  end  of  said  route  to  re- 
eeivo  money  and  give  a  through-ticket  over 
tlM  entire  line,  under  an  agreement  with 
eaeh  ofher  that  each  is  to  receive  his  fare 
lor  his  part  of  the  route  out  of  the  monev 
paid  to  such  common  agent  for  such 
throngs-ticket,  do  not  thereby  become  part- 
nan,  either  inUrm  or  as  to  third  persons,  so 
aa  to  render  each  of  them  liable  to  a  person 
who  looes  a  trunk  upon  any  portion  of  said 
loata.     EOgworth  v.  TarU,  62  D.  749. 

A  manafaetnring  corporation  cannot  enter 
into  partnership  for  any  purpose  with  a  pri- 
vate mdividnal;  much  less  could  it  enter  into 
a  partnership  for  the  transaction  of  business 
other  than  that  for  which  it  was  created. 
Wyuenicm  MUh  v.  UyUm,  71  D.  681. 

Vknners  are  joint-owners,  and  not  part- 
Bfsra,  where  they  purchase  a  thrashing-ma- 
shine  in  eonunon,  which  they  use  and  operate 
%  and  for  which  they  give  the  vendors 


a  note,  signed  by  both  individually.  liifw. 
BrasiU,  99  D.  645. 

One  who  has  not  been  held  out  as  a  part- 
ner cannot  be  chargeable  as  eucb,  unlear  he 
has  some  ownership  in  or  control  over  the 
profits  as  thev  «ccrue,  and  are  not  ascer- 
tained or  divided  into  portions  or  dividends. 
Chapline  v.  C(mant,  100  D.  766. 

An  agreement  between  two  members  ot  a 
partnership  and  a  third  person,  with  the 
knowledge  and  assent  of  the  other  partners^ 
that  the  third  person  should  share  in  a  cer- 
tain proportion  in  the  profits  and  losses  ot 
the  two  contracting  partners  in  the  partner- 
nership  business,  does  nob  make  such  third 

Serson  a  partner  or  liable  for  the  partnership 
ebts.     BumeU  v.  Snyder,  37  R.  527. 

The  members  of  a  Masonic  Io<kre  are  pre* 
sumptively  not  partners.  il«A  v.  Gmtt  39 IL 
818. 

An  advance  of  money  to  purchase  and 
erect  buildings,  for  interest  and  one  half  the 
profits  of  sale,  which  the  receivers  guarantee 
at  a  certain  amount,  the  advances  a&d  profits 
being  secured  by  mortgage,  does  not  consti- 
tute the  party  advancing  a  partner  as  to 
third  persons.     Curry  v.  Fowler,  41  R.  343. 

Renting  a  saloon  for  a  share  of  the  profits 
of  the  business  does  not  make  the  parties 
partners.     Thayer  v.  AtigxuHiM,  54  R.  361. 

A  agreed  to  advance  nioney  to  B  from 
time  to  time,  up  to  a  certain  amount,  to  en* 
able  B  to  carry  on  business,  and  B  agreed  to 
pay  interest  to  A  on  the  average  oalanoe 
advanced,  and  also  to  divide  the  profits  aftet 
deducting  a  fixed  Anm  for  expenses;  but  A 
was  not  to  bear  any  losses.  Held,  that  A 
and  B  were  not  partners  as  to  third  persons. 
Smith  V.  KnigJtA,  22  R.  94. 

A  partnership  agreed  with  H.  to  manu« 
faotnre  two  hundred  wagons  for  him,  he  ad- 
vancing fif^  dollars  on  each,  the  wagons  to 
be  sold,  and  H.  to  receive  one  fourth  of  the 
profits,  and  interest  on  the  advances  at  five 
and  a  quarter  per  cent.  Held,  that  this  did 
not  make  H.  a  partner.  Riduxrdwn  v. 
HtighiU,  32  R.  267. 

5.  Effect  of  agrreements  to  ehare 
profits.*  —  Sharing  the  profits  of  a  business 
constitutes  partnership,  ordinarily,  though  it 
gives  no  title  to  the  capital  stock.  Bartleti 
V.  Jones,  49  D.  606.  Contra,  Parchen  v. 
Anderson,  51  R.  65. 

One  who  shares  in  the  profits  of  a  partner- 
ship must  also  share  the  losses.  Miller  v. 
Hvghes,  10  D.  719;  Simpson  v.  Felti,  16  D. 
602. 

Those  who  share  the  profits  of  a  business 
are  liable  as  partners  to  third  persons  under 
all  agreements  within  the  apparent  scope  of 
the  business  in  which  they  are  engaged,  un- 
less the  limitations  of  their  contracts  are 
known  to  those  with  whom  they  deal,  or  are 
such  as,  from  the  facts  known  to  them,  they 

*When  a  partnership  may  be  ImplI^  t^m 
sharing  in  ptofits,  see  note,  49  B.  256,  26«b 
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in  bound  to  inquire.  No  other  exception  to 
the  general  mle  can  safely  be  admitted. 
Bromley  ▼.  EUioi,  75  D.  182.  S.  P.*  Price  ▼. 
Alexander,  52  D.  526;  Sheridan  v.  Medara, 
64  D.  464;  PraU  ▼.  Langdon,  93  D.  61. 

Two  men  mnst  be  considered  partners  as 
to  third  persons,  where  they  are  jointly  con- 
cerned in  a  tituisaction  nnder  an  ajgpreement 
to  share  between  them  indefinitely  the 
profits  of  the  business.  BranUqf  v.  EUioi,  75 
D.  182. 

One  having  no  knowledge  of  any  partner- 
ship, and  dealing  with  a  party  who  shares 
the  profits  with  a  third  person,  may  charge 
such  third  person  as  a  partner  for  all  debts 
contracted  within  the  apparent  scope  of  the 
business  of  the  party  with  whom  they  deaL 
lb. 

A  persoD  participating  with  one  partner  in 
his  share  of  the  profits  of  a  firm,  as  profits, 
under  an  asreement  with  him,  is  liable  to  the 
orediton  of  the  firm  as  a  partner,  although, 
as  regards  the  other  members  of  the  firm,  he 
is  not  their  copartner;  but  if  such  person,  by 
his  agreement,  is  only  to  receive  from  one 
partner  compensation  for  lus  labor  and  ser* 
Hcet  in  proportion  to  the  profits  of  the  busi- 
ness of  the  firm,  without  any  specific  lien  on 
the  profits  to  the  exclusion  of  otner  creditors, 
he  IS  not  liable  for  the  debts  of  the  firm. 
rUeh  ▼.  Harrington,  74  D.  641. 

If  a  person  transacts  business  apparently 
on  his  own  account,  and  for  his  own  benefit 
another  person,  who  is  found  to  share  the 
profits  of  the  business  with  him,  may  be 
charged  as  a  partner  for  ail  debts  contracted 
by  the  former  within  the  apparent  scope  of 
his  business,  without  regard  to  any  private 
Mreements  between  them.  Bftmtley  t. 
Eltio^  75  D.  182. 

The  essence  of  the  ocmtraot  of  partnership 
is  that  parties  should  be  jointly  ooncemed  in 
profits  and  loss,  or  in  profits  only,  in  some 
nonest  and  lawful  business;  the  rdation  of 
partnership  being  established  by  the  fact  thai 
they  share  the  profits  between  them.     /& 

That  parties  must  share  profits  as  profits^ 
to  render  them  liable  as  partners,  is  a  dis- 
tinction too  thin  to  be  satisfactory.    76. 

The  term  **  net  income  "  cannot  be  under- 
stood to  mean  gros^  profits.     Ih, 

Mere  payment,  or  promise  to  pay,  out  of 
profits  of  a  business  enterprise  a  sum  of  money 
as  a  specific  proportion  of  the  profits  does 
not  necessarily  oonstitute  the  payee  a  part- 
ner, and  K^^oB  him  no  interest  m  the  profits 
or  right  thereto,  but  only  a  personal  claim 
for  such  share  thereof  after  tney  are  ascer- 
tained and  may  be  divided.  ChapUnB  ▼• 
Conani,  100  D.  766. 

An  agreement  to  share  in  the  losses  as 
well  as  the  profits  of  the  business  is  not 
necessary  to  oonstitute  a  partnership  as  to 
third  persons;  an  agreement  to  share  in  the 
profits  alone  is  sufficient.  ManhaUan  Bras$ 
He  O0.Y.  StarM,  6  R.  177. 
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The  question  of  liability  of  one  sharing 
profits  is  a  question  of  agency,  whether  he 
stands  in  the  relation  of  principal  to  the  one 
who  contracted  the  obllAtion.  Sastman  ▼. 
Clark  16  R.  192. 

A  loan  of  money  to  be  used  in  the  bnsinesa 
of  a  firm,  with  an  agreement  that  the  lender 
shall  share  in  the  profits,  renders  him  per  se 
apartner  as  to  creditors  of  the  firm.  L^ggeU 
▼.  Hyde,  17  &.  244. 

A  contract  for  a  loan  of  money  at  lenl  rata 
of  interest,  six  per  cent,  but  in  case  debtor's 
business  succeeds,  the  rate  to  be  paid  by  him 
to  be  twenty-five  per  cent,  is  a  usurious  eon* 
tract  as  to  the  borrower,  but  as  to  third  per* 
sons  raises  between  the  debtor  and  creditor 
the  relation  of  partners.  Sheridan  v.  Me- 
dara, 64  D.  464. 

Li  auumpeii  against  three,  only  one  de- 
fended, and  the  question  tried  was  whetb«:r 
he  was  a  partner  of  the  others.  The  jnry 
was  instructed  to  find  that  he  was  so,  if  ha 
did  business  with  them  under  an  agreement 
either  to  share  the  profits  or  the  ^;ross  re- 
ceipts. Heid,  that  the  instruction  waa 
WTouff.     EaHman  v.  Clark,  16  B.  192. 

6.  Effect  of  agreements  to  eliare  prof- 
its and  losses.  —  Where  two  persons  ha^e 
a  common  interest  in  the  profit  and  Ices  of 
the  business  earried  on  by  them,  they  are 
partners  as  between  themselves.  Orifitk  ▼• 
Buffum,  54  D.  64;  Brown  v.  HigtMaiham^ 
27  D.  618.  And  such  is  the  efieot  of  an  agree- 
ment, and  the  parties  thereto  become  liable 
as  partners,  wherebv  one  L.  agrees  to  lease 
to  W.  ft  T.,  for  eleven  months,  a  steam 
saw-null  in  which  the  latter  are  to  make  cer> 
tain  improvements  and  repairs,  and  to  mn 
the  mill  with  due  diligence,  L,  to  advanoe 
one  thousand  dollars  for  making  suoh  im* 
provements  and  repairs,  and  to  bear  one 
third  of  the  expense  of  the  same  above  that 
sum,  the  lumber  when  maaufaotured  to  be 
shipped  to  Chicago,  to  some  ooe  whom  Lb 
designates,  to  be  sold,  and  the  proceeds^ 
after  paying  freight,  to  be  applied  as  fol- 
lows: Seventy-five  oents  per  M.  to  be  paid  to 
L.  on  account  of  rent  of  the  mill;  one  doA* 
lar  and  seventy-five  oents  per  M.  to  be  pud 
to  W.  ft  T.  as  expenses  of  niannfacturiiis 
the  lumber;  from  tne  residue,  L.  to  be  paid 
any  expenses  made  by  him  for  logs  to  stock 
the  mill,  with  interest;  and  after  ail  ez« 
penses  for  loffs,  and  for  manufacturing,  ship- 
ping,  and  selling  the  lumber  are  paid,  W,  it, 
T.  are  to  pay  L.  one  fourth  of  the  net  pro- 
ceeds of  the  business.  ITJUbuy  t.  LucUnff' 
ton,  84  D.  734. 

Several  parties  hired  a  theater  for  a  teroa 
of  years  and  oarried  it  on  under  an  agree- 
ment to  divide  the  profits  in  a  specified  pro- 
portion at  the  end  of  each  year,  reserving  a 
certain  proportion  to  meet  contingent  lomes. 
One  of  the  parties  mortgaged  his  interest  i» 
the  leasehold  to  secure  hia  private  debt^. 
Beld,  that  the  arrangemeat  was  a  partaei^ 
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■hip,  and  the  mortgage  wm  subordinate  to 
the  partnership  debts,  and  tiiat  the  mortga- 
gee, haying  notice  of  the  eqoitable  rights  of 
the  other  partie^  should  not  be  protected  as 
sgalnst  their  daims.  FrkH  ▼.  Choutecm,  65 
R.  373. 

A  mere  participation  in  profif  and  loss 
does  not  neoosarilv  oonstitate  a  partner- 
■hip  as  to  antecedent  creditors,  but  the 
parties  must  have  an  interest  also  in  the 
property  which  is  the  subject  of  the  business 
anociation.     Clffton  v.  Howard,  68  &.  97. 

7.  Interest  in  profits  in  lieu  of  sal- 
ary. —  If  a  person  is  to  receive  for  his  ser- 
vices emoluments  depending  upon  the  profits 
and  losses  of  the  trade,  lie  is  to  be  considered 
a  partner;  but  if  he  is  to  receive  a  certain 
and  dednite  portion  of  the  profits,  he  is  not 
a  partner.  Simjman  v.  Fdtt,  10  D.  802; 
Scatter  v.  ApplegtOe^  49  R.  262. 

Bharing  in  the  profits  is  the  test  of  a  part- 
nership, but  the  party  must  share  in  such 
profits  as  a  principal;  for  a  stipulation  to  re- 
eetva  a  sum  of  money  in  proportion  to  a 
fmamtwm  of  the  profits  as  a  reward  for 
one's  services  will  not  make  him  tf  partner. 
loonilv  V.  MarsheJl,  80  D.  698;  Ohtmphn  v. 
Bo§iwkk,  31  D.  378;  Maqf  v.  Oomb$,  TJ  D. 
103. 

An  agreement  with  a  elerk  that  he  shall 
leoeive  a  proportion  of  the  profits  of  a  lmsi« 
neoi^  SB  a  oompensation  in  addition  to  a 
fixed  aalary,  does  not  oonstitute  him,  as  be- 
tween the  parties,  a  partner  in  the  business, 
and  be  may  therefore  be  sued  at  once,  for 
funds  of  the  house  in  bis  hands,  which  be 
refuses  to  turn  over.  8L  Victor  v.  DmAeri, 
»  D.  447. 

Interest  tn  profits,  as  compensation, 
ereates  no  partnership  in  the  case  of  the 
superintendent  and  clerk  of  a  firm  so  com> 
psttsated,  and  the  goods  of  the  firm  are  not 
subject  to  execution  for  his  individual  debts. 
BeuiieU  ▼.  /onei,  49  D.  808. 

An  agreement  by  a  laborer  to  receive  half 
the  pnmts  in  lieu  of  wages  does  not  neces- 
sarily constitute  him  joint  owner  or  partner. 
Thus  a  miller  employed  by  a  mill-owner  to 
ears  for,  tend,  and  run  the  mill,  and  to  re- 
ceive half  its  profits  as  compensation,  but 
with  no  agreement  as  to  any  definite  time, 
•has  no  mxth  titie  or  possession  as  to  require 
him  to  be  joined  in  an  action  by  the  owner 
for  an  injury  to  the  mill,  and  plaintiff  can 
recover  the  whole  damages  in  his  own  name. 
ChamOer  v.  ffouUand,  86  D.  487. 

A  pemon  who  receives  a  share  of  business 
profits,  by  way  of  salary,  or  compensation 
for  services,  is  liable  as  a  partner  to  third 
person%  unless  the  true  enaracter  of  the 
s^reement  is  known,  or  the  apparent  rela- 
taons  of  the  parties  is  such  as  should  put 
parties  dealing  with  them  upon  inquiry. 
Bnmle^  v.  Sl&d,  76  D.  182. 

The  weight  of  authority  seems  to  establish 
that  to  constitute  a  partnership  even  as  to 


third  parties,  each  person  must  have  an  in* 
terest  in  the  profits  as  profits,  and  note 
stipulated  portion  of  the  profits  as  oompen* 
sation  for  his  lalxnr,  unless  in  cases  of  fraud, 
or  where  the  parties,  at  least  the  one  sought 
to  be  charged,  have  held  themselves  out  as 
partners  to  third  parties.  Mttry  v.  CombCp 
77  D.  103. 

An  agreement  between  a  partnership  and 
laborers,  that  the  latter  are  to  have  a  share 
of  a  crop  to  be  raised,  as  compensation  for 
their  services,  does  not  make  tbem  mem« 
hers  of  the  partnership,  nor  give  them  any 
right  to  contract  debts  against  it;  they  need 
not^  therefore,  be  made  parties  to  a  bill 
against  it.    ChrMan  v.  Crocker,  99  D.  223. 

A  person  who  is  to  receive  a  part  of  the 
profits  of  a  business,  either  in  whole  or  part 
pay  for  his  services,  may  maintain  a  bill  in 
equity  for  an  account  of  these  profits.  Bent* 
l^  V.  Harrie,  14  R.  696. 

Where  one  furnishes  money  to  be  used  ia 
a  certain  business  by  the  receiver  for  the 
former's  benefit,  the  receiver  to  have  part  of 
the  net  profits  as  compensation  for  hu  ser- 
vices, this  does  not  constitute  them  part- 
ners.    Bugard  v.  Bank  qf  OrcenaUe,  80  R.  7. 

A  and  B,  copartners,  agreed  with  their 
salesman  O  to  associate  his  name  with  the 
firm,  and  to  give  him  a  percentage  of  the 
sales  for  his  compensation,  and  that  he 
should  not  be  liable  for  the  debts.  They 
advertised  in  a  newspeper  that  C  was  te 
have  an  interest  in  the  establishment,  ffeld, 
that  a  ereditor  of  the  firm  could  not  recover 
against  O  without  proof  that  previously  to 
giviuff  credit  he  knew  of  the  publication,  or 
that  defendant  held  himself  out  as  a  partner, 
and  that  plaintiff  trusted  him  as  a  partner. 
Vineon  v.  Beveridge,  38  R.  118. 

8.  What  is  a  partnership  transao- 
tion.  —  If  goods  be  sold  to  and  charged 
against  one  of  the  members  of  a  partnerships 
tiie  existence  of  the  partnership  not  beins 
disclosed,  the  firm  is  uable  to  the  vendor,  u 
the  goods  were  furnished  to  it  and  for  its 
benefit,  and  this  although  there  be  an  agree- 
ment in  writing  with  uie  vendor  signed  by 
the  individual  partner  only.  Bei^oldB  t. 
Clewland,  16  D.  369. 

The  fact  that  a  draft  drawn  by  a  firm  ia 
payable  to  the  order  of  one  partner,  and  by 
him  indorsed,  is  not  evidence  that  it  was  not 
drawn  by  the  firm  in  the  usual  course  of 
business.  Haldenum  v.  Bank  qf  MiddkUmm, 
70  D.  142. 

The  presumption  is  that  the  drawing  of 
a  draft  or  bill  in  the  name  of  a  firm  by  one 
partner,  and  offering  the  same  lor  discount, 
is  a  partnership  ^ansaction,  even  thouffh 
the  draft  or  bill  was  made  payable  to  tne 
order  of  one  ol  the  members  of  the  firm. 
lb. 

The  presumption  is  not  a£feeted  because 
the  paper  was  discounted  at  the  request  of 
the  partnei  who  drew  it  in  the  name  of  the 
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flrm,  and  whose  name  was  inserted  as  payee, 
and  who  indorsed  it  and  drew  the  proceeds. 
lb. 

Where  a  partner  borrows  money  on  the 
credit  of  his  mdlTidnal  note,  which  is  signed 
also  by  a  sorety,  snoh  borrowing  does  not 
create  a  partnership  debt,  though  the  money 
be  applied  to  partnership  purposes;  and  the 
principal  of  snoh  surety  is  the  individual 
partner,  with  whom  he  joins  in  the  ezeoa- 
tion  of  the  note,  and  not  the  partners  gen- 
erally.   Peiermm  t.  Boack,  30  R.  607. 

9.  What  evidence  is  suffioieiit  and 
admissible  to  prove  partnership.  — The 
existence  of  a  partnership  is  best  established 
by  the  production  of  the  letters  constituting 
it,  but  may  be  proved  otherwise;  yet  if  the 
partners  themselves  are  seeking  to  prove 
the  partnership,  they  should  be  required  to 
bring  forward  the  letters,  unless  they  show 
a  le^  excuse  for  their  non-production.  B<m- 
nafe  v.  Fenner,  45  D.  278. 

An  interlocutory  decree  on  a  bill  for  an 
accounting  between  partners  is  decisive  as 
to  the  existence  of  the  partnership,  that 
being  the  point  in  issue,  but  not  as  to  the 
extent  of  the  liability.  BeybM  v.  Dodd, 
86  D.  401. 

Whether  the  existence  of  certain  facts 
constitute  a  partnership  often  depends  upon 
the  intention  of  the  paities  as  between  them- 
selves, and  evidence  of  such  intent  should 
be  received  when  any  doubt  exists,  in  order 
to  ascertain  the  rule  applicable  as  to  thvd 
parties,     jlfocy  v.  Omt&g,  77  D.  103. 

Where  two  parties,  sued  as  partners,  ask 
instructions  segregating  the  two  instances 
tending  to  disprove  a  partnership,  and  ex* 
eluding  other  evidence  which  m^^t  have 
led  the  jury  to  believe  that  a  partnership 
existed,  it  should  be  refused,  as  calculated 
to  mislead  the  jury.  Folkv,  WiUon,  88  D. 
699. 

Participation  in  the  profits  of  a  business, 
thoagh  cogent  evidence  of  a  partnership,  is 
not  neoesMurily  decisive  ci  the  question.  The 
evidence  must  show  that  tiie  persons  taking 
the  profits  shared  them  as  principals  in  a 
joint  business,  in  which  eadi  has  an  express 
or  implied  authority  to  bind  the  other.  Bar- 
wey  V.  CJuUk,  22  R.  887.  But  such  partici- 
pation is  competent  evidence  to  show  the 
relation  of  principal  and  agent  between  the 
persons  tsking  the  profits,  and  those  carry- 
ing on  the  business.  Awemcin  v.  Clark,  16 
R.  192. 

To  prove  a  partnership,  the  partnership, 
books  alone  are  not  competent  evidence,  but 
in  connection  with  evidence  tending  to  prove 
the  partnership,  an  access  to  and  knowl- 
edge of  the  books  are  competent.  Bryce  v. 
JcyrU,  49  R.  94. 

10.  What  evidence  is  insufficient.  — 
Ckneral  reputation  is  not  sufficient  to  charge 
a  particular  person  as  a  partner;  there  must 
W  some  admisiion  of  his  or  some  overt  aot 
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to  prove  it..  Hunt  v.  Jucks,  1  D.  665;*  8mUk 
V.  Otiffiih,  38  D.  639;  OrqftanBankv.Moare, 
38  D.  478;  Ingkbrigkt  v.  Hammond,  53  D. 
430;  Mac^  v.  Camba,  Tl  D.  103;  Bowm  ▼. 
Buther/ard,  14  R.  25. 

Where  the  question  before  a  jury  is  whether 
B  is  liable-  as  partner  on  a  note  signed  by  A 
ft  Co.,  evidence  that  A's  credit  was  bad  until 
he  commenced  business  under  the  firm  name 
of  A  ft  Co.  is  entirely  irrelevant.  VuUom  v. 
Woodman,  67  D.  46. 

^  Evidence  admissible  only  on  the  assump- 
tion of  the  existence  of  a  copartnership  is 
clearly  incompetent  when  offered  for  the 
purpose  of  proving  the  exiitenoe  of  the 
partnership.    lb. 

A  newspaper  paragraph  stating  that  a  cer- 
tain person  is  a  member  of  a  certain  partner- 
ship, but  not  purporting  to  be  insertea  by  the 
partnership,  u  not  admissible  in  evidence  to 
charge  such  person  as  such  partner,  merely 
on  proof  that  he  was  a  subscriber  to  the 
paper  at  the  time,  and  had  made  no  publio 
contradiction  of  the  statement.  Potter  v. 
Oreene,  69  D.  290. 

In  an  action  against  two  persons  as  part- 
ners to  recover  for  goods  sold,  evidence  that 
other  persons,  in  selling  the  same  class  of 
goods,  at  the  same  place,  had  dealt  with  but 
one  of  theee  persons  as  an  individnsl,  and 
had  never  known  the  other  in  the  transac- 
tion, where  there  is  nothing  to  show  that 
the  plaintiff  had  knowledge  of  this  dealing, 
is  inadmissible^  as  such  dealinss  do  not  con- 
stitute sucha  reputation  as  would  affect  others 
making  contracts  with  them.  Foikr.  WU- 
son,  83  D.  699. 

The  existence  of  a  partnership  oannet  be 
proved  bv  reports  of  a  mercantile  agencv  or 
the  oral  declarations  of  third  persons,  ^odl 
V.  Slate  Co,,  38  R.  568. 

Where  a  defendant  proved  that  a  person 
was  frequently  seen  in  tne  counting-house  of 
the  plaintiff^  transacting  business  as  a  prin- 
cipal, and  was  generally  supposed,  believed, 
and  understood  to  be  a  partner  in  the  honse 
of  the  plaintiff^  which  was  carried  on  in  the 
name  of  the  plaintiff  onlj,  — held,  that  the 
evidence  was  not  sufficient  to  prove  that 
such  person  was  a  partner  of  the  plaintiff*. 
Bryden  v.  Taylor,  3D.  554. 

11.  Declarations  and  admissions  ol 
person  sought  to  be  charsped  as  part- 
ner. —  Persons  may  be  made  liable  as  part- 
ners so  far  as  third  persons  are  concerned, 
by  conversations,  assertions,  admissions,  and 
acts  tending  to  i^ow  that  tiiey  are  such,  al- 
though such  evidence  miffht  be  insufficient  to 
prove  a  partnership  as  oetween  the  parties 
themselves.    Jaoobe  v.  Rkoreff,  97  D.  686. 

One  obtaining  goods  from  another  on  the 
representation  wat  he  is  a  member  of  a  firm 
is  liable  therefor  as  a  partner,  witiiont  r«« 
gard  to  the  terms  of  the  partnot^ip,  and 

*  Proof  of  ]>artnenhip  by  general  reputatloik 
see  note,  88  D.  «a,  4S2.  ^ 
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•v«n  ftlthoogh  thoro  it  no  purtnenhip.  Heed 
F.  Cremer,  M  B.  29fi. 

Aett  and  declarations  of  a  person  not  a 
partner  are  not  admissible  to  charge  him  as 
a  partner,  without  proof  that  they  were 
hroQ^ht  home  to  the  plaintiff's  knowledge, 
and  indnoed  the  giving  of  credit  to  the  firm 
OB  the  belief  that  he  was  a  partner  therein. 
rutk  ▼.  Nttirmgtim,  74  D.  641. 

A  partner  entering  into  a  contract  in  the 
name  of  the  firm  oannot  be  admitted  to  say 
that  he  was  not  anthorixed  to  make  it.  Smith 
y,  Kemper,  6  D.  706. 

A  declaration  by  defendant  to  plaintiff^  in 
relation  to  a  transaction  of  the  company, 
that  he  knew  nothing  of  it,  as  Little  (one  of 
the  eompanpr)  had  transacted  the  business, 
H  not  mfficient  as  eridence  of  the  partner- 
ship.    Orqfttm  Bank  ▼.  Moore,  38  D.  478. 

29.  of  his  alleged  copartners. 

~  Dedarations  of  one  partner  are  admissible 
ealy  to  charge  himself,  and  are  incompetent 
to  prore  that  any  other  person  is  a  member 
of  the  fim.  Orc^fton  Bank  ▼.  Moore,  38  D. 
478;  JHam  v.  Mood,  38  D.  461;  MeOorUe  ▼. 
M9,  47  D.  56a 

Kepreeentatioiis  of  a  party  who  has  made 
a  sale  that  be  was  in  partnership  in  the 
tranaaetion  with  another  person  may  be  ad* 
mitted  in  evidence^  after  it  has  been  shown 
that  the  latter  received  the  purchase-money 
sad  reeognind  and  ratified  the  contract  of 
sale.     DmMvAf  ▼.  PhUpot,  00  D.  738. 

Testimony  of  a  partner  is  incompetent  to 
prove  the  existence  of  a  partnership  as  be- 
twsen  himself  and  his  copartner,  on  the 
Bound  ol  interest,  when,  tnongfa  joined  as 
defendant^  he  is  not  a  party  to  the  suit,  not 
beincMrred  with  process.  Wriffhi  ▼.  Boifn- 
fp%  72  D.  S19. 

Where  oertam  evidence  haabeen  intro- 
dneed,  tending  to  establish  a  pHtnership 
between  defenoanta,  the  dedarations  of  one 
d  then,  ont  of  the  presence  of  the  other, 
sad  not  eomnmnioated  to  him,  mav  be  given 
in  evidence  to  bind  the  latter.  Mk  v.  WU- 
m.  83  D.  609. 

A  person  cannot  be  estopped  from  denying 
that  he  is  a  member  of  a  firm  by  the  repre* 
sentationa  of  one  who  is  merely  the  agent  of 
the  fins.     Phaner  v.  Lord,  85  D.  773. 

Where  paftiss  are,  or  assume  to  be,  part- 
ners, and  jointly  interested  in  the  subject- 
matter  in  snit,  declarations  made  by  one 
relating  thereto  is  evidence  against  both. 
Sinume  v.  VftUnnOU  dt  M.  Co.,  100  D.  628. 

18.  Holding  out,  when  constitutes 
partnaralup. — A  person  holding  himself 
oat  as  a  partner,  thoagh  in  fact  no  partner- 
ship ezirts,  is  liable  to  a  creditor  mmo  oon- 
tiacts  with  the  firm.  Orotier  v.  Kirker,  51 
D.724. 

Persons  who,  by  their  dealings  with  others, 
sad  in  other  respects,  hold  tnemselves  ont 
to  the  world  as  partners,  will  be  liable  as 
SBch,  notwithstanding  private  articles  of  die- 1 


Reports*  see  Tolnase  !• 

solution  of  partnership  entered  into  between 
the  parties.  Speare  v.  Toland,  10  D.  722. 
And  the  partnership  may  be  established  by 
any  evidence  showiuff  that  they  so  hold  them« 
selves  out  to  the  pubUc,  and  were  so  regarded 
by  the  trading  community,  although  one  of 
them  never  received  any  part  of  the  profits 
or  sustained  any  of  the  losses  incurred  by 
the  firm.    Burr  v.  Bj/era,  52  D.  289. 

In  proceedings  in  insolvency  by  one  person 
against  another,  alleging  partnership  be* 
tween  them,  under  the  Massachusetts  statute 
of  1838,  chapter  163,  section  21,  petitioner 
must  show  the  existence  of  an  actual  part- 
nership kUer  seim.  It  is  not  sufficient  to 
show  tnat  the  parties  bad  so  held  themselves 
ont  as  to  be  liable  to  third  persons  as  such. 
WhUienion  MUU  v.  Upion,  71  D.  681. 

A  party  is  liable  as  a  partner  who,  know- 
ing that  a  partoershin  has  been  formed  in  hia 
name  by  his  agent,  ooes  not  object,  but  acte 
as  a  partner.  Mid  the  agent's  acte  will  bind 
him,  thouf^h  contrary  to  instructions  or  be- 
yond the  limite  of  his  anthority.  Wright  v. 
BmnUen,  72  D.  319. 

Persons  holding  themselves  ont  as  partners 
are  liable  only  to  those  who  have  acted  upon 
the  ^th  of  Uie  appearance  thus  produced. 
Bowie  V.  Maddox,  74  D.  61. 

If  one  permito  another  to  hold  him  ont  as 
a  partner,  or  to  nse  his  name  in  business  as 
such,  he  ia  liable  as  a  nartner  on  oontracto 
thus  made,  although  in  mot  he  haa  no  interest 
in  the  business  of  such  partnership,  iinritk 
V.  Bm,  12  R.  189. 

One  Harrington  gave  the  plaintiff  a  note 
8igned*«Hill  ft  Co.,  by  Harrington.*'  There 
never  eziated  any  such  firm  as  *'Hill  ft  Co.,** 
nor  were  Hill  and  Harrington  ever  partners; 
but  some  time  before  Um  note  was  given. 
Hill  was  iaformed  that  Harrington  was  nsiag 
his  name,  and  he  thereupon  t<Md  Harrin^^ton 
that  he  **mnst  not  nae  that  name  to  injure 
hipn,"  and  Harrington  said  he  would  not. 
Hill  did  not  know  of  the  giving  of  the  note 
to  phuntifl^  nor  did  plaintiff  know  of  the 
previous  use  by  Hamngton  of  Hill's  namOi 
Held,  that  HiU  was  liable  on  the  note.    Hk 

2.  BighUqf  Partners,  and  Herein  qf  Partner^ 

ahip  Property  > 

14.  Bighto  of  partners  inter  sese.*^ 
1.  QeneraUy.  — Partnership  creates  a  several 
liability,  and  no  two  partoers  are  j'ointly  re- 
sponsible to  another.  PorUmouth  v.  Donald' 
eon,  72  D.  782. 

Each  partner  contracte  with  the  other  for 
himself  alone.  (Affirming  Whelem  v.  Wat* 
mough,  15  Serg.  ft  R.  153.)    Jb. 

The  only  restriction  which  the  law  places 
upon  control  of  partnership  affairs  bv  a  ma- 
jority of  the  members  of  the  firm  is,  that 
they  act  in  good  faith.  Weatem  Stage  Co.  v. 
Walker,  65  D.  789. 


*  Confidential  relation*  of  partners,  tee  note, : 
B.«51-ft6S. 
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A  Mle  nuamging  partner's  reUtioQ  to  the 
eopartner  is  one  ot  great  eonfidence,  and  re* 

SQires  the  ntmost  good  faith;  and  proof  mnst 
e  clear  to  show  that  the  oopartner  has  waived 
any  of  his  rights  to  property  lesally  inuring 
to  the  partnership.  Laffan  y.  Naglee,  70  D. 
678. 

One  partner  has  bo  right  to  convert  the 
partnership  goods  to  his  own  purposes. 
Morriaom  v.  Bloc^geU,  89  D.  dSS. 

A  Dartner  taking  goods  of  the  firm  by  force, 
and  aeUvering  them  to  a  third  person,  is  not 
liable  therefor  to  a  oopartner.  Damn  t. 
Ot/;  20  D.  253. 

Partners  in  a  oopyright  ma^  contract  be- 
tween themselvee  for  the  prmtmg  of  the  book 
by  one  of  them  in  a  particular  manner,  and 
the  existence  of  snch  partnership  cannot  be 
set  op  to  defeat  a  right  of  action  growing  out 
of  the  contract.    Oould  r.  Bank$^  24  D.  90. 

Where  a  partnership  is  sued  on  an  account 
for  soDie  items  of  which  one  member  only  is 
liable,  and  a  separate  judgment  has  been 
previoosly  obtained  against  him  on  a  se- 
curity given  by  him  slone  for  the  amount 
of  the  entire  aooonnti  upon  which  judgment 
a  sum  has  been  oolleoted,  credit  may  Lie  so 
applied  as  to  first  extinguish  the  items  with 
wnich  he  alone  was  chargeable.  Lee  v.  ^on- 
kAte,  44  D.  506. 

Where  two^  owning  adjoining  parcels  of 
land,  agree  to  erect  a  mill  in  partnership,  the 
one  furnishing  the  site,  the  other  the  water- 
power,  and  both  oontributiiig  equally  to  the 
expense,  and  such  agreement  is  earned  into 
effect  by  the  erection  of  the  mill,  and  its 
use  for  some  time  on  joint  accounti  the  pro- 
prietor of  the  site  cannot  afterwards  keep 
the  owner  of  the  water-power  out  of  a  par- 
ticipation in  the  business  and  profits,  and  if 
he  attempts  to  do  so,  the  other  may  main- 
tain ejectment  for  a  moiety  of  the  mill  and 
th^  ground  used  along  with  it.  Swarie  y, 
Swartz,  45  D.  097. 

One  partner,  by  consent  of  his  copartners, 
may  have  a  separate  exemption  out  of  part- 
nership property  seised  on  execution  against 
the  firm.    O'Ckmnan  v.  Fiiik,  46  R.  58. 

2.  SubrogatUm — Contribution — Indemnity, 
—  A  partner  paying  the  partnership  debts 
is  subrogated  to  the  rights  of  the  creditors 
thus  paid.  RowkU  v.  Grievt's  Syndks,  13  D. 
296. 

Where  partners  settle  their  business,  and 
each  takes  certain  firm  accounts,  and  agrees 
to  pay  certain  firm  debts,  and  one  Is  com- 
pelfed  to  pay  debts  assumed  by  the  otiier, 
the  party  pacing  may  recover  of  the  other 
without  proving  that  he  himself  has  paid  all 
the  debts  which  he  assumed  by  his  agree- 
ment. Such  payment  is  not  a  condition 
precedent  to  his  right  to  repayment  from 
his  partners.    MarUn  v.  Oooi,  74  D.   545. 

A  partner  is  bound  to  indemnify  his  co- 
partner for  any  loss  arising  from  his  breach 
ol  their  partnership  oontraot^  unless  such 
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contract  is  superseded  or  waived,  in  the 
course  of  their  business,  with  the  express 
assent  of  the  copartner.  Murphwy.  Cra/U, 
71  D.  519. 

8.  ContrihutionB  to  eapUal—  Partner^  Uen. 
—  Each  partner  has  a  lien  on  the  property 
of  the  partnership  for  the  amount  ot  his  in* 
terest  in  the  partnership  stock,  and  for  ad- 
vances made  by  him  for  the  use  of  the  firm. 
Allen  V.  ffawley,  63  D.  198. 

Advance  of  the  whole  capital  by  a  partner 

is  not  a  fact  from  which  the  law  will  imply 

a  promise  of  the  other  to  repay  any  part  of 

it  during  the  continuance  of  toe  partnership. 

WiUiams  v.  Henshaw,  22  D.  366. 

Where,  in  joint  adventure,  one  furnishes 
money,  and  another  labor,  they  are  not  part- 
ners ititer  ee,  in  the  technical  sense,  merely 
because  they  have  a  mutual  interest  in  tibo 
profits.  And  he  who  contribute*  the  labor 
IS  not  liable  to  him  who  advances  the  money 
for  any  part  of  the  capital  lost  in  the  venture. 
Beran  v.  Hall,  35  D.  178. 

No  lien  exists  in  favor  of  a  partner  pur- 
chasing partnership  real  estate,  to  secure  to 
him  the  excess  over  his  share  of  the  purchase* 
money  that  he  may  have  paid  therefor. 
SiMles  V.  SnpleM,  38  D.  37. 

Partners  m  lands  have  an  equity  against 
each  other  for  the  purpose  of  procmcing 
equality  among  themselves.  This  equity 
fastens  Itself  to^  and  is  a  lien  upon,  their 
respective  interests  in  the  partnersoip  lands; 
ana  neither  partner,  nor  a  creditor  of  his, 
nor  a  purchaser  from  him  with  notice,  can 
deprive  his  oopartner  of  such  lien.  FTtf- 
liam$  V.  Xoee,  73  D.  191. 

Where  one  partner  furnishes  the  capital 
and  the  other  his  services  and  experience, 
the  profits  and  losses  to  be  shared  equally^ 
the  latter  partner  is  not  entitled  on  dissolu- 
tion to  any  part  of  the  original  capitaL 
Shea  V.  DonaJuie,  54  R.  407. 

One  partner  has  no  lien  on  a  copartner's 
interest  in  the  partnership  property  for  n 
debt  due  to  him  from  the  oopartner.  Mpane 
V.  Bryan^  59  R.  23.^. 

4.  Sharing  profile  and  loeeee, — Losses  of  n 
partnership  must  be  equally  borne,  and 
profits  equally  divided,  m  the  absence  of 
any  facts  requiring  a  different  division. 
Pink  v.  Penn,  28  D.  70. 

Where  one  partner  furnishes  the  mann* 
script  of  a  book,  and  the  other  agrees  to  print 
and  bind  it,  each  is  entitled  to  an  equal 
share  in  the  gross  proceeds  of  the  sale 
thereof.     76. 

5.  Right  qf  one  partner  to  deal  on  hie  omm 
accounL — A  partner  in  a  leasehold  pur- 
chasing the  fee  in  his  own  name,  with  his 
own  money,  the  lessees  being  entitled  to  i^ 
refusal  of  the  property,  purchases  for  both« 
and  the  other  partner  becomes  entitled  to 
his  share  upon  payment  of  his  proportion  of 
the  purchase-money.  Lqfam  v.  Nagfae^  70 
D.  678. 
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If  a  partnar  in  his  own  behalf  enter  into  a 
tnoaaetion  wbidi  it  within  the  eoope  of  the 
partnership  Iraaineeey  his  copartner  may  in- 
liit  that  it  ia  a  trand  npon  him,  and  claim 
the  beoallt  reeolting  from  it;  hat  this  is  a 
ri^it  iHiieh  tbe  parteer  alone  can  avert,  and 
ii  not  svailaliU  to  third  parties  for  the  pur- 
pose oi  fixing  a  liability  upon  the  partner- 
ihip  when  snch  claim  has  not  been  asserted. 
Loetwood  Y.  BeekwUk^  72  D.  69. 

Partners  are  entitled  to  share  in  profits 
realised  froin  an  adventure  of  one  member  of 
the  firm,  ib  investing  a  large  sum  of  confed- 
ctato  enxreiBey  belonging  to  the  firm,  but  sup- 
posed to  be  worthless,  m  the  pnrchase  and 
■hipping  ol  ootton.    Andermm  y»   WkUiock, 

A  bank  may  not  set  off  an  indiTidual  de- 
pont  against  a  partnership  debt,  and  the 
psrtoer  may  lawtnlly  appropriate  luch  de- 
posit to  a  boma  Jkte  ereoitor  by  check.  In- 
immikmnl  Bank  r.  J<me$,  69  R.  807. 

15.  Interests  in  firm  property.— 
1.  Gemeral  rmiu,  —  Partners  by  the  contraot 
of  partnership  acquire  a  joint  interest  in  the 
efieets  of  the  partnership,  and  are  eonsti- 
tated  Bsntnal  agents  for  all  purposes  within 
the  scope  and  objects  of  the  partnership. 
Kmdar  r.  McCumis,  53  D.  711. 

In  a  partnership  existing  without  an  agree- 
ment regnlating  its  terms,  partners  are  pr^ 
snzned  to  be  equally  interested.  BeyUM  ▼• 
Dodd,  26  D.  401. 

Where  tenants  in  eommon  of  timber  land 
tre  partners  in  the  lumber  business,  they  are 
partesn  in  the  timber  on  such  land  when 
cottTerted  into  logs.  Baher  y.  Wheder,  24 
D.  66. 

Partnership  effeets  are  a  fund  to  be  ap- 
plied first  to  the  payment  of  the  partnership 
debts;  and  the  interest  of  a  partner  therein 
is  only  his  share  of  the  surplus  after  they 
srs  psAd.  Manriaim  y.  BicdaeU,  29  D.  653; 
Dmer  y.  Clark^  39  D.  697;  Sutelife  y.  Dohr- 
•MM,  61  D.  450;  Nixon  y.  Nath,  80  D.  390; 
ArmOd  y.  WahnoHghi^  80  D.  448;  Penn  y. 
WbUehtad^  94  D.  478;  ManhaUan  I.  Co.  y. 
Wdioter.  98  D.  332. 

The  relative  interest  of  partners  in  the 
psrtnenhip  fund  is  determined  at  the  time 
of  dissolntion.    Dyer  y.  Clark,  39  D.  697. 

PosHMsion  of  any  part  of  the  assets  by 
either  partner  does  not  sever  the  joint  prop- 
erty, nor  vest  a  separate  interest  in  him. 
DmOtr  Y.  McCcmiM,  53  D.  711. 

Svidenee  of  the  manner  of  doing  business 
is  competent  as  tending  to  show  that  the 
interests  of  the  parties  in  the  business  were 
separate  and  that  no  partnership  existed. 
Fop  ▼.  LogkUm,  63  D.  231. 

Steamboats  owned  by  two  or  more  parties 
are  nsnally  held  by  them  as  tenants  in  oom- 
BMtt,  and  are  tiierefore  not  ordinarily  subject 
to  the  law  of  partnership;  but  where  owned 
by  psrties  who  are  copartners,  doing  a  gen- 
srsf  partnership  business^  tbey  are^  without 


express  agreement  or  circumstances  showing 
the  contrary,  partnership  property,  ana 
within  the  jurisdiction  of  the  court  of 
chancery  in  a  suit  by  one  partner  against  his 
copartner  for  an  accounting  dissolutiou,  and 
sale.    AUen  y.  Hawley,  63T>.  198. 

The  ownership  of  goods  in  which  a  part- 
nership deals  may  belong  to  one  of  the  part* 
ners  exdusiYely,  Just  as  well  as  to  a  stranger, 
itnthout  in  auY  way  affecting  the  validity  of 
the  partnership,    Bromley  v.  EUiolf  75  D.  182. 

Persons  may  be  partners  as  to  profits  of 
business  carried  on  oy  them  jointly,  though 
as  to  all  the  property  employed  in  the  busi- 
ness they  may  be  several  owners.    Jb, 

Each  partner  has  a  lien  npon  partnership 
property,  to  the  end  that  he  may  insist  that 
it  be  first  applied  to  the  payment  of  the  firm 
debts.  This  interest  of  the  individual  part- 
ner  in  the  firm  sssets  is  assignable,  and  may 
be  taken  in  execution.  AmM  y.  WainwriglU^ 
80  D.  448. 

One  purty  cannot,  without  the  assent  of 
his  oopartners,  acquire  for  himself  the  exdn* 
sive  ownership  of  firm  property.  CroanoeB 
Y.  Lehman,  26  R.  684. 

2.  Tran^fen  y  one  jpartner^e  kUereeL  —  A 
partner  cannot,  by  selling  his  interest  in  the 
partnership  to  a  third  person,  make  him 
a  partner  against  the  will  and  consent  of  the 
otner  partners.     Murray  v.  Bogeri,  7  D.  466. 

Property  conveyed  to  a  partnership  vests 
in  the  eompanv,  and  not  m  the  individual 
oopartners;  and  the  transfer  of  such  property 
by  one  of  the  partners  passes  only  a  contin- 
gent right  to  a  part  after  the  debts  are  paid 
and  the  copartnership  is  ended.  Donaldeom 
Y.  Bank  efCaipe  Fear,  18  D.  577;  Doner  y. 
Slanfer,  21  D.  370;  Cooler's  Appeal,  70  Dl 
149. 

An  interest  in  a  partnership  only  passes  te 
a  person  cominr  in  risht  of  a  partner,  be  the 
transfer  effected  by  whatever  mode,  and  such 
interest  cannot  be  tangible,  cannot  be  made 
avsilable,  or  be  delivered  but  under  an  ac- 
count between  the  partnership  and  the  part- 
ner, and  it  is  an  item  in  the  account  that 
enough  must  be  left  for  the  partnership  debts. 
Baker*8  Appeal,  59  D.  752. 

The  interest  of  a  minority  of  the  members 
of  a  firm  in  partnership  property  does  not 

1>a88  by  a  sale  thereof  by  the  majority,  if  the 
atter  do  not  act  in  good  faith.  The  latter's 
interest  alone  passes,  and  the  purchaser  would 
become  tenant  in  common  with  the  former. 
Western  Stage  Co.  v.  Waiker,  65  D.  789. 

Where  a  partner  mortgaged  his  interest  in 
partnership  premises  to  a  bona  fide  mortgagee, 
without  notice  of  any  existing  partnership 
debts,  — hdd,  that  the  mortgagee  could  hold 
as  against  creditors  of  the  partnership,  if o- 
Dermot  v.  Lawrence,  10  D.  468.  Compare 
lienagh  v.  WhU*oell,  11  R  683. 

16.  Bights  of  incoming  partner.  •« 
Where  an  incoming  buys  out  an  outgoing 
partner,  and  agrees  to  pay  the  debts  of  ths 
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old  firm,  the  former  only,  and  not  the  oredi* 
tors,  can  lae  for  a  hreach  of  such  agreement. 
Lee  Y.  Fontaine,  44  D.  606. 

Partners  cannot  escape  the  effect  of  their 
oontract  not  to  carry  on  a  oertain  trade,  if 
the  contract  is  otherwise  valid,  by  merely 
taking  in  an  additional  partner.  Beard  r. 
Dennis,  63  D.  880. 

A  partnership  cannot  maintain  an  action 
for  ffoods  delivered  in  pavment  of  an  article 
sold  to  one  partner  for  nis  private  use,  al- 
though the  firm  is  thereafter,  but  before  the 
goods  were  ordered  and  delivered,  changed, 
without  the  knowledge  of  the  defendants,  by 
the  introduction  of  a  new  partner,  who  was 
isnorant  of  the  agreement.  Toy  y.  Ladd, 
77  D.  364. 

17.  bis  liability  upon  previous 

oontracta  of  the  Arm.  —  One  who  buys 
out  the  interest  of  one  of  the  members  of  a 
partnership,  and  forms  a  new  partnership 
with  the  remaiainff  members,  is  not  liable  at 
law  or  in  equity  for  debts  previously  con- 
tracted, unless  he  agrees  to  pay  them,  even 
thouffh  such  debts  be  for  goods  forming  part 
^  the  stock  of  the  new  partnership,  the 
ereditor  bavins  no  lien  upon  the  goods. 
PoMexter  ▼.  Waddy,  8  D.  749. 

The  mansging  member  of  a  partnership 
agreed  with  an  outside  person  that  if  he 
would  take  a  retiring  ]^rtner's  interest  and 
pay  a  balanoe  due  for  his  share  of  the  capital 
stock,  he  should  have  a  oertain  interest  in 
the  firm  proper^  free  from  liens.  The 
money  was  so  paid,  but  the  other  partnen 
had  no  knowledffe  of  the  agreement  for  an 
unencumbered  tiUe.  Afterward  the  partner- 
ship property  was  all  sold  under  a  prior 
mortgage.  BeM,  that  the  new  partner  had 
no  remedy  against  the  firm.  JDove  v.  Paj^net 
88  R.  111. 

18.  Bigbte  and  llaMHtlea  of  dormant 
partner.  * — A  judgment  against  one  partner 
IS  a  bar  to  a  subsMuent  suit  against  both, 
though  the  new  defendant  was  a  dormant 
partner  at  the  time  of  the  oontract,  and  was 
not  discovered  until  after  the  juch^ment. 
Smitii  V.  Bkusk,  11  D.  686;  MocUe  v.  Soll$n$, 
88  D.  684;  JIow  y.  Kcme,  64  D.  162. 

Action  in  the  case  of  a  dormant  partner* 
ship  may  be  brought  in  the  name  of  the  act- 
ing partner,  or  in  the  name  of  all  the 
partners;  but  the  action  in  either  form  is 
without  prejudice  to  the  defendant's  defense 
by  offset  or  otherwise.  HUUher  v.  Loop,  26 
D.  286. 

A  dormant  partner  is  an  allowable  but  not 
an  essential  party  to  an  action.  DesAa  v« 
Holland,  46  D.  261. 

Partnership  property  received  by  a  dor- 
mant from  an  ostensible  partner  is  subject  to 
Judgments  against  the  latter  alone,  and  the 
dormant  partner  is  bound  to  disclose  and 
account  for  it,  and  may  be  restrained  from 

*  Dormant  partnen.  who  arc,  powers  and  11a- 
bUitiei  of,  see  note, »  D,  147-liL 
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disposing  of  it  in  the  mean  time.    Jloto  v. 
Kane,  64  D.  162. 

A  dormant  partner  to  whom  a  vendor 
gives  no  credit,  and  whose  responsibility 
constituted  no  part  of  the  oonstderation 
moving  him  to  sell,  is  liable  to  the  whole 
extent  of  engagement  in  matters  which,  ac- 
cording to  the  usual  course  of  dealing,  have 
reference  to  the  business  transacted  by  the 
firm.     ^roo4ae  v.  Washingion,  66  D.  142. 

Third  persons  entering  into  a  secret  agree- 
ment between  members  of  a  firm  to  Miare 
profits  are  liable  as  partners.  Thus  dormant 
partners  who  participate  in  the  profits  of 
trade  and  oonceal  their  names  are  equally 
liable,  when  discovered,  as  if  their  namee 
had  appeared  in  the  firm,  although  they  were 
not  known  to  be  partners  at  tiie  time  of  the 
creation  of  the  debt.  Bromlev  v.  Bliiot,  75 
P.  ]82. 

Where  there  is  a  dormant  partner,  a  credit 
will  not  be  presumed  to  have  been  given  oo 
the  sole  ana  separate  responsibility  of  the 
ostensible  partner,  but  will  bind  all  for 
whom  the  partner  acts,  if  done  in  their  boai- 
ness  and  for  their  benefit,  and  the  dormant 
partner  may  be  sued  when  disoovered. 
Riehardmm  v.  Farmer,  88  D.  129. 

19.  Beal  estate  as  partnorahip  inrop* 
erty.  —  1.  In  ffeneroL*  —  Lands  may  be  held 
in  partnership.  Sumner  v.  Hampeon,  82  D. 
722. 

There  is  no  partnership  in  realty,  but 
partners  are  tenants  in  commoo  in  land. 
Bakery,  Wheeler,  24 D.  66. 

Partners,  though  owning  real  estate  ae 

Skrtners,  still  own  it  as  tenants  in  eommon. 
iWm  V.  Broion,  71  D.  700. 

A  court  of  equity  leaves  legal  titie  of  part- 
nership realty  undisturbed,  except  so  nr  ae 
necessary  to  protect  the  equitable  ris^ts  of 
the  partners.    Bveham  v.  Smmmer,  47  D.  805. 

Partnership  rsalty  is  treated  as  personalty 
in  equity,  if  the  partners  have,  by  agreement 
or  otherwise,  impressed  upon  it  that  char- 
acter. BoberU  v.  McCarty,  68  D,  604;  Ar^ 
nM  V.  Wainwrighl,  80  D.  448;  Summer  ▼• 
PaUon,  86  D.  461;  Ware  v.  Owene,  9i  IX 
642. 

Where  two  purchase  land  in  equal  part- 
nership, although  one  pays  more  than  half 
the  money,  he  is  not  entitled  to  a  conveyanoe 
of  more  than  half  the  land.  Farmer  ▼• 
Samuel,  14  D.  106. 

A  partner  purchasing  partnership  land  un* 
der  execution  against  the  partners  does  not 
thereby  extinguish  his  copartner's  intsreet 
therein,  but  the  purchase  is  no  more  than  a 
bare  payment.     lb. 

Realty  purchased  by  two  jointly  is  not 
partnerihip  property,  though  they  are  to 
carry  on  the  business  of  mnling  therewith. 
Wheailey  v.  Cfalhoun,  37  D.  664. 

*  Reel  estate,  when  impressed  with  eharacte^> 
istics  of  partnership  property,  see  note^  U  IX 
64^-646:  M  D.  IVJ-^t 
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The  pnreluMe  bong  on  indiTidnal  rospon- 
■ibtlity  in  «ach  a  case^  the  payment  of  one 
of  the  inataUmenta  out  of  the  partnenhip 
funds  does  not  oonvert  the  realty  into  part- 
nenhip iiroperty.     ih. 

The  legal  title  of  realty  conveyed  to  part- 
ners for  the  bene6t  of  rae  firm,  or  in  pay- 
ment of  dahta*  Tests  in  the  grantees  as  joint 
tenants*  in  Ensdand,  and  as  tenants  in  oom- 
mon  in  New  York.  BwA/am  r.  Bunmer^  47 
D.  306. 

Land  standing  on  books  of  an  old  partner- 
thip  as  partnenhip  property,  and  carried 
into  a  new  firm  formed  from  the  old  as  a 
part  of  its  capital,  is  partnership  property  of 
the  new  firm.    Andr^os  ▼.  Brpym,  56  D.  252. 

Partnership  realty  is  held  by  partners  as 
tenants  in  common,  and  the  estate  of  one  of 
the  partners  thersin  may  be  encumbered  by 
a  mortgage  siven  by  him  for  his  separate 
debt  and  soU  on  an  individual  judgment, 
the  pnrehaser  taking  a  title  discharged  from 
the  partnership  debts.  Cumming§'M  Appeal, 
64  D.  G95. 

A  mill  and  lot  are  partnership  property, 
thongh  purchased  with  individual  funds  of 
two  persons,  each  paying  half  and  taking  a 
conveyance  to  himself  of  nis  undivided  share, 
if  it  IS  bought  with  a  view  to  a  partnership 
between  them,  which  is  subsequently  formecC 
and  is  Inoaght  into  and  used  by  the  firm  and 
repaired  and  improved  at  the  joint  expense 
of  the  partners.  RoberU  v.  McCarty,  68  D. 
604. 

The  owner  of  the  legal  title  to  partnership 
lands  cannot  be  forced  to  part  with  it  until  the 
copartner's  debt  to  him  is  paid  and  he  ia  freed 
from  liability  for  him.  If  two  persona  are 
joint  owners  of  lands,  — one  having  the  legal 
title,  the  other  a  mere  canity  in  the  land,  — 
and  the  latter  ia  indebtea  to  the  former,  the 
one  who  has  the  le^  title  cannot  be  forced 
to  part  with  it  nntd  his  debt  is  discharged 
sad  he  is  freed  from  liability  for  his  copart- 
MT.    WaUawu  V.  Lom,  73  D.  191. 

A  pmndiaser,  mortgagee,  or  attaching  cred- 
itor of  an  equitable  interest  in  partnership 
hads  must  take  it  encumbered  with  the 
equity  existing  against  the  person  having 
■udi  equitable  interest;  for  the  purchaser  of 
an  equitable  title  mnst  always  abide  by  the 
case  of  the  person  from  whom  he  buys,    fb. 

Where  the  holder  of  an  equitable  interest 
in  partnership  land  mortgages  it  to  a  third 
pvaoo,  and  the  mortgagee  becomes  indebted 
to  the  holder  of  the  legal  title,  and  assigns  his 
daim  upon  the  mortgagor,  tt^ether  with 
his  lien,  the  land  becomes  subjected  to  an 
sdditlopal  ^q^t^  against  the  mortgagee  by 
reisoo  of  his  indebtedness,  and  his  assignee, 
occupying  the  same  ground,  mnst  yiekl  to 
the  superior  equity  of  the  person  holding  the 
legal  titie.     lb. 

Real  estate  acquired  by  a  partnership  ii 
held  by  partners  as  tenanta  in  common;  out 
the  surviving  partners  may  dispose  oi  it  so  j 
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fsr  as  necessary  to  pay  the  debta  of  the  firm, 
and  to  discharge  any  balance  due  them  on 
final  settlement.  Bvffum  v.  Buffum^  77  D. 
249. 

Whether  land  is  to  be  deemed  part  of 
partnerahip  stock  depends  upon  the  agree- 
ment of  the  partners,  which  agreement  may 
be  either  expresa  or  implied.  Arnold  v. 
WainwriglU,  80  D.  448. 

Landa  may  be  converted  into  partnership 
stock  by  parol  agreement  of  the  partnera,  or 
by  snch  facta  and  ciroumstancea  attending 
its  acquisition  or  use  as  will  raise  an  iinph- 
cation  that  the  partners  so  intended.  The 
legal  estate  will  oe  controlled  by  the  terms 
of  the  conveyance,  but  equity  will  subject 
the  lands  to  the  same  liabilities  imposed 
upon  the  other  partnership  estate,  and  re- 
strict the  partners  to  the  same  extent  in  their 
disposition  of  them  as  obtains  in  regard  to 
personalty.     lb. 

If  land  is  acquired  as  a  substratum  of  part- 
nership, or  is  brought  in  and  used  by  it  for 
partnership  purposes,  there  will  be  a  trust 
by  operation  of  law  for  the  partners  as  ten- 
ants, in  common  although  a  trust  may  not 
have  been  declared  in  writing,  and  the  own- 
ership may  not  be  apparentlv  in  all  tht 
members  of  the  firm,  or  if  in  all,  may  appar- 
ently be  in  them,  not  as  partners,  but  ai 
joint  tenants,     lb. 

Each  partner  is  entitled  to  regard  the  entire 
partneruiip  estate  as  held  for  his  indemnity 
as  against  the  joint  debts,  and  as  security  for 
the  ultimate  baUnoe  which  may  be  due  him 
for  his  own  shars  of  the  partnership  effects. 
lb. 

The  rule  that  equity  regards  land  held  by 
partnership  as  personal  estate  prevails*  not- 
withstanding tne  legal  title  may,  by  the 
death  of  the  party  holding  it,  have  been  cast 
by  descent  upon  his  heirs  at  law,  or  that  the 
estate  may  have  been  conveyed  to  the  part- 
nership by  such  deed  as  would,  under  the 
statute,  make  them  tenants  in  common;  nor 
does  it  make  any  difference  that  the  deed 
makes  no  reference  upon  its  face  to  the 
grantees  as  partners.     7^ 

Under  the  Minnesota  statute,  a  trust  arises 
in  favor  of  a  partnership  when  lands  are  con- 
veyed to  the  mdividual  members  of  the  firm 
as  tenants  in  common,  or  otherwise  than  as 
partners;  nor  does  the  recognition  and  en* 
forcement  of  such  trust  conflict  with  the 
statute  of  frauds.     lb. 

Under  that  statute,  if  a  conveyance  of  land 
to  partners  makes  no  reference  to  the  lacd  as 
partnership  stock,  but  vests  the  title  in  sev- 
eral of  the  members  as  tenants  in  common, 
then  the  trust  which  arises  between  the  part- 
ners cannot  be  enforced  against  a  bona  fidt 
purchaser  or  mortgagee  without  notice,  out 
will  be  enforced  against  a  purchaser  or  mort- 
gagee from  one  partner,  or  his  representative^ 
who  has  notice,  actual  or  constructive,  thai 
the  land  is  partnership  property.    Jk 
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No  iitU  to  land  pnoiei^  eithor  in  Uw  or 
•qnity,  by  parol  a^emoDt  mado  before  a 
irm  eziiU,  to  pat  it  into  the  firm  or  to  oon- 
aidor  it  aa  firm  property.  UdCkfrnduM*  An- 
fetd,  96  D.  191. 

A  firm  are  eatopped  from  olaiminy  that  a 
lot  ia  firm  property*  a  loaae  of  which  they 
look  from  one  of  the  partnera,  who  had  pnr- 
ehaaed  the  lot  in  his  own  name,  and  on  which 
the  firm  erected  bnildingi  for  the  parpoee 
of  carrying  on  their  boaineae.  Skmrnfa^MAp- 
fmi,  98  D.  255. 

2.  iMnd  pmxluufid  with  partiienhip/midM,^ 
-^  The  title  to  real  estate  bonght  with  part- 
Bership  fands  rests  in  the  separate  partners 
as  joint  owners,  and  any  one  may  sell  his 
«ndiTided  share,    ^ooa  ▼.  i^omoc,  29  D.  463. 

Partners  are  joint  tenants,  and  not  ten- 
ants in  common,  of  lands  purchased  with 
nurtneniiip  firndSi    Baird  r.  Board,  81  D. 

Realty  oonveyed  to  partners  aa  co-tenants 
ia  partnership  property,  in  equity,  where  it 
is  purchased  with  partnership  funds  for  the 
use  of  the  firm.  TiUinghaat  v,  Cham^n,  67 
D.  6ia  S.  P.,  Bvehan  v.  Sumner,  47  D.  905; 
Jxmg  ▼.  Waring,  60  D.  533;  BoberU  r.  Me- 
Cari^  68  D.  604;  WUUb  y.  Freeman,  82  D. 
619.  In  such  a  case  it  ia  unnecessary  that 
thera  should  be  an  agreement  among  the 
partners  that  the  land  should  be  partnership 
property.    JarvU  y.  Brooki,  59  D.  359. 

Land  purchased  with  partnership  fnnds^ 
by  one  partner  in  his  own  name,  ia  held  in 
truat  for  the  partnership.  Bvcuu  ▼.  Oibeon, 
77  D.  566.  8.  P.,  Moreau  v.  Saffarwu,  67 
D.  582;  Dyer  r.  Clark,  39  D.  697;  AmM  r.. 
rotenv^A/,  80  D.  448. 

Lands  purchased  with  partnership  funds 
«ra  subject  to  a  right  of  dower  where  tho 
wuchase  of  the  lands  was  not  in  pursuit  of 
be  partnership  business,  and  it  ia  not  neoes- 
Mury  to  haye  recourse  to  the  land  in  order  to 
pay  the  firm  debts,  and  where,  moreoyer, 
there  is  no  special  agreement  between  the 
parties  that  tne  land  shall  be  considered  as 
personalty.    Markham  y.  MerreU,  40  D.  76. 

A  decree  concerning  real  eatate,  held  by 
aae  partner  aa  trustee  for  firm,  will  not  Im 
■et  aside  aa  irregular  and  yoid  because  the 
•Iher  partners  were  not  made  parties;  but 
snch  decree  operates  upon  the  trustee  alone^ 
and  will  be  modified,  if  otherwise,  to  that 
aiEsct    MortoM  y.  Saffarant,  67  D.  582. 

A  partnership  may  haye  a  resulting  trust 
in  real  estate  when  firm  funds  haye  paid  for 
it,  or  a  constructiye  trust  in  it|  when  it  has 
been  aoouired  after  the  formation  of  fhib 
partoership.    MeCormid^s  Appeal,  98  D.  191. 

8.  Proving  apartnertlup  in  land,i — Real 
•atate  can  only  beoome  partnership  property 

*Real  estate  purchased  with  fundi  of  a  firm, 
when  firm  property,  see  note,  27  R.  270, 27L 

t  Partnership  In  real  estate,  efflBct  of,  and  from 
what  eyldence  establUhed,  see  note»  64  B.  792- 
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by  deed,  or  other  writing  properly  recorded, 
indicating  aa  intention  to  make  it  such. 
Hak  y.  iTenrte,  27  D.  289;  Ridguxtg'*  Appeal, 
68  D.  586;  MtChmkl^s  Appeal,  98  D.  191. 

It  ia  not  competent  to  show  by  parol  that 
real  estate  conyeyed  to  two  persons  aa  ten- 
ants in  common  was  purchaaed  and  paid  for 
by  them  aa  partaera,  and  was  partnerahip 
property.     Bidgway's  Appeal,  53  D.  586. 

4.  Iffeet  qf  ike  deaik  qf  a  partner.  —  The 
title  to  land  obtained  in  the  name  of  oae 
of  the  partners,  the  other  haying  died,  and 
a  sale  made  by  him,  to  persons  with  notice, 
does  not  affect  the  rights  of  the  heirs  of  the 
other  partner;  the  right  doea  not  suryiye. 
If  art  y.  UaiMu,  6  D.  666. 

A  deeeased  psrtner's  share  of  tiie  surplus 
of  partnership  realty,  aftef  the  payment  of 
the  firm  debts  and  tiie  adjustment  d  the 
mutual  equities  of  the  partners,  is  regarded 
in  American  conrta  of  equity  as  realty,  and 
descends  to  the  heir;  but  the  rule  seems  to  be 
otherwise  in  England.  Tillinghaai  y.  Chcanp' 
fin,  67  D.  510;  Buehan  y.  Sumner,  47  D.  305; 
Teaiman  r.  Woods,  27  D.  452;  Summey  y. 
Potion,  86  D.  451;  Foeiei'e  Appeal,  15  R.  553. 

A  partner's  lien  u^n  partnership  landa 
may  be  enforced  by  his  nersonal  representa- 
tiyes  after  his  death,  where  inequality  be- 
tween the  partners,  or  indebtedness  from  on« 
to  the  other,  aroee  from  transactions  oooor- 
ring  in  tiie  lifetime  of  such  partner;  as  it  ia 
immaterial  whether  the  amount  of  such  la- 
equality  or  indebtedness  was  ascertained  aft 
the  death  of  the  nartner  in  whose  fayor  thia 
inequality  eziated.  WilHanu  y.  Love,  78  D. 
191. 

The  personal  representatiye^  heirs,  or  dey- 
iseea  ot  one  holding  the  legal  title  and  equi- 
table lien  on  partnership  land  for  satisfaotioa 
of  indebtedness  to  him,  may  enforoe  so^ 
equitable  lien,  if  the  party  holding  it  diaa 
before  its  enforoemenl     lb. 

Nothing  but  the  interest  of  which  a  part- 
ner  died  seiMd  passes  by  sale  of  partnership 
real  estate  under  the  order  of  the  orphana^ 
court  for  the  payment  of  his  debts,  altnoogh 
the  legal  title  waa  in  him  alone.  McOor* 
miek*8  Appeal,  98  D.  191. 

5.  IfiabilUy  /or  firm  debts.  —  Real  estata 
purchased  by  a  firm  as  partnership  property 
IS  liable  to  the  payment  of  the  paAnerabip 
debta.     Divine  r,  Mitekmn,  41  D.  241. 

Real  estate  belonging  to  a  firm  is  considered 
aa  personal  property  in  equity,  to  the  extent 
that  it  is  liable  to  pay  the  debts  of  the  firna 
and  then  to  distribution  between  the  part- 
ners, in  the  same  manner  as  if  it  had  Daea 
personal  instead  of  real  estate.  Andrews  ▼. 
Brown,  56  D.  252. 

Land  purchased  and  held  for  partaerabip 
purpoaes  is  partnership  property,  although 
not  necessary  for  the  purposes  of  the  firm;. 
and  judgments  against  the  firm  for  partner- 
ship debts  are  payable  out  of  its  proceeds,  in 
preference  to  judgments  against  the  partaera 
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for  indiTidiua  dabte.    BnMs  Apptai,  80  D. 
542;/Vv«Y.  TlkMMa,54IL  788. 

&  ^-^for  kuUMmal  dihti,  —  A  Judgment 
liu  of  a  oeporate  oroditor  of  a  partner  on  Us 
■hare  of  pertnenhip  realty  ie  eabordinate  to 
tbe  ptior  equitable  lien  cii  a  copartner  who 
bee  paid  aU  the  debts  of  the  linn.  Bvchan 
V.  ^lonaer,  47  D.  806. 

Where  land  had  been  oonv^eyed  to  a  part- 
nership by  a  deed  ezpreaaing  on  its  face 
that  it  ia  to  be  holden  as  partnership  itock, 
a  jnd^ment  snbseqnently  entered  against  an 
inidiTidBal  membcor  is  not  a  lien  npon  it  or 
any  interest  in  it,  ao  as  to  prednde  the  firm 
from  disposing  of  the  property  and  making 
a  title  to  the  purchaser  dear  of  anch  enonm- 
farsnce.     Meilif  ▼.  Wood^  10  R.  719. 

Real  eatate  waa  purchased  by  G.  S.  and  J. 
6.  in  their  individual  names.  Subsequently 
they  formed  a  partnership  with  J.  S.,  under 
the  name  of  Q.  S.  4  Co.  The  cash  payment 
«n  aooonnt  of  purchase-money  of  the  real 
«state,  and  the  tirst  installment,  were  paid 
before  J.  S.  became  a  partner.  He  acqui- 
eaoed  in  the  anbsequent  appropriation  of  the 
firm  funds  to  the  payment  of  the  balance, 
and  to  expenditures  made  in  improvements, 
knowing  that  it  stood  in  the  individu^ 
aamea  of  G.  8.  and  J.  G.  It  was  agreed  by 
parol  that  J.  S.  waa  to  have  one  third  of  the 
real  estate  as  aocm  aa  there  was  a  final  settle- 
sient.  Held,  that  there  waa  no  resulting 
trust  for  the  partnership,  and  the  real  estate 
having  been  sold  under  execution,  the  fund 
arising  from  the  sale  should  go  to  the  in* 
dividual  oreditors  of  G.  S.  and  J.  G.,  instead 
«f  the  creditocs  of  ths  firm.  L^evre*8  Ap- 
peoi^SR.  229. 

SO.  Gonvejranoes  hy  or  between 
partners.  —  1.  By  thejirui,  or  m  mvUum,  — 
PSrtners  mnst  grant  or  demise  their  resl 
estate  as  other  tenants  in  common  are  re- 
quired to  do.     DUUm  V.  Proton,  71  D.  70a 

A  grant  or  demise  of  real  estate  owned  by 
partners  mnst  be  made  by  each  and  all  oif 
them,     lb, 

Saob  partner  mnst  exonerate  the  other 
from  a  moisty  of  a  joint  debt.  No  act  fall* 
i^g  sliort  of  a  complete  exoneration  of  one 
partner  and  hia  property,  from  ao  much  of 
the  liability  as  be  is  entitled  to  be  exoner* 
ated  from,  will  operate  aa  a  discharge  of  the 
other  from  his  obligation  in  that  regard. 
IhwmM  ▼.  Jaekmm,  86  D.  289. 

A  sale  en  mamti  of  lands  belonging  to 
nartncrs  ia  aeveralty  for  the  discharge  of  a 
joint  partnership  debt  does  not  discharge 
any  part  of  the  property  sold  nor  the  partiea 
from  their  respective  duties,  namely,  to  each 
pay  a  moiety  ol  the  debt,    lb. 

Where  there  is  a  sale  en'  fiuuss  of  lands 
KatUwgiwg  to  partners  in  severalty,  to  dis- 
diaree  a  joint  partnership  debt>  neither  can 
ebtam  a  discharge  of  his  property  without 
paying  the  whole  amount  of  the  purchase- 
numey  with  interest^  and  each  of  them  has 
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the  same  right  after  the  sale^  within  the 
time  allowed  to  redeem  the  Imids  for  that 
purpose  aa  he  had  before  that  time,  to  pay 
the  debt  to  disohacgs  himself  from  personal 
liability.    Ib» 

Where  lands  owned  by  partners  in  severe 
alty  are  sold  en  nuute  under  execution,  to 
discharge  a  partnership  debt,  and  one  of  the 
partners  redeems  the  lands,  he  is  entitled  in 
equity  to  recover  from  the  other  one  moiety 
ot  the  money  paid  by  him  with  interest 
thereon  from  the  time  of  its  payment.    lb. 

Partners  may  convey  firm  property  to 
secure  a  debt  due  from  an  individual  mem- 
ber of  the  firm,  as  firm  creditors  and  individ* 
ual  creditors  stand  upon  an  equality  aa 
regards  the  partnerahip  efiecta.  Funrnm  ▼• 
Fiaher,  M  D.  210. 

2.  By  one  partner, — The  prindplea  and 
rules  of  law  applicable  to  partnerships,  and 
which  govern  and  regulate  the  disposition  of 
the  partnership  property,  do  not  apply  te 
real  estate.  One  partner  can  convey  no  more 
than  hia  own  interest  in  houses  or  other  real 
estate,  even  where  they  are  held  for  purposes 
of  the  partnership.     VoUa  v.  Coles,  8  D.  231. 

A  oonveyanoe  by  a  tenant  in  common,  and 
partner,  of  his  moiety  of  the  common  land 
upon  which  he  is  carrying  on  the  farming 
business  in  partnership  with  his  co-tenant| 
dissolves  the  partnership  and  renders  his 
grsntee  tenant  in  oommon  with  the  other 
partner  in  the  partnership  property.  Jfwii- 
/wd  V.  McKay,  24  D.  84. 

The  grantee  takes  his  grantor's  undivided 
share  <n  the  surplus  of  the  partnership  prop- 
erty after  the  partnership  debts  ana  the 
claims  of  the  copartner  are  satisfied.    lb. 

The  grantee  may  maintain  trover  against 
hia  co-tenant,  in  such  a  case,  where  the  lat* 
ter  sells  the  whole  of  the  joint  property,  un- 
less the  defendant  can  ahow  that  there  were 
outstanding  partnerahip  debts,  and  the  bur> 
den  of  doing  so  rests  upon  him.     lb. 

A  partner  selling  his  right  in  real  estate 
bought  with  partnership  funds  is  liable  toaa 
account  to  his  copartners  for  the  prioe  paid. 
Baea  v.  Bamoe,  29  D.  463. 

A  sale  by  a  partner  to  a  copartner  of  Us 
interest  in  the  partnership  bare  him  of  bis 
right  to  demand  partition  of  the  real  eatatei 
purchased  with  the  partnership  funds.  lb. 

Real  estate  held  by  a  partnership  eannol 
be  alienated  by  one  of  the  partners,  withont 
a  breach  of  trust,  unless  made  to  one  whe 
had  no  notice,  actual  or  constructive,  of  such 
trust.     Dyer  v.  Clark,  39  D.  697. 

A  bona  fid/e  purchaser  of  a  partner's  legal 
title  in  partnership  realty,  conveyed  to  the 
partners  as  tenants  in  common,  having  no 
notice  of  the  equitable  rights  of  the  copart* 
ners  or  partnership  oreditors  in  the  land  aa 
partnership  property,  will  be  protected  ia 
equity  as  well  aa  at  law.  Tillinghati  v« 
Champlin,  67  D.  610;  Buehm  Y.  Sumtner^  47 
D.  866. 
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A  lease  hv  com  t>artner  of  partnership 
realty,  to  be  binding  on  the  other  partners, 
must  be  made  in  the  proseontion  of  the  part- 
nership bnsinesi^  and  where  the  making  of 
the  lease  is  in  the  exercise  of  an  anthority 
necessarily  implied  from  the  nature  and  ob- 
ject of  the  partnership.  Muuejf  ▼•  HaU,  55 
D.234. 

A  partner  has  no  nower  t»  oouTey  real  e^ 
late  of  the  firm,  eitner  by  deed  or  assign* 
nent,  nor  to  make  contracts,  written  or 
verbal,  concerning  it,  specifically  enforce- 
able against  his  copartners.  Ruffner  v.  Mc- 
Ootmel,  63  D.  862. 

One  partner  or  tenant  in  oommon  cannot 
grant  or  demise  more  than  his  undivided  in- 
torest  in  the  common  estate,  unless  he  is  an- 
thoriiBed  by  his  co-tenants  or  copartners  to 
grant  or  demise  their  interests  also.  DUkm 
▼.  Brown^  71  D.  700. 

A  sealed  lease  executed  by  one  partner 
only,  in  the  name  of  the  firm,  does  not  pass 
the  estate  of  other  partners  without  evidence 
of  previons  authority  or  subsequent  ratifies* 
tion  by  them,  although  the  lease  was  for  a 
torm  which  required  no  seaL     lb, 

81.  Suits  by  partners  against  tlilrd 
psrsons.  —  In  an  action  by  partners,  if  all 
the  partners  do  not  join,  it  is  a  ground  of 
neosnit  at  the  trial.    Dob  r.  Halaepf  8  D. 
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In  the  case  of  a  sale  by  one  of  several  joint 
owners,  the  purchaser  not  knowing  that 
others  were  interested,  the  action  for  the 
purchase-money  may  be  in  the  name  of  all 
the  joint  owners,  or  of  the  one  who  made  the 
Mde.     HilUker  ▼.  Loop,  26  D.  286. 

A  plea  in  abatement,  setting  forth  a  part- 
nership between  the  plaintiff  and  one  other, 
and  judgment  thereon,  does  not  estop  ^e 
defendant  from  insistuiff  that  two  others 
were  partners  with  the  plaintiff.    /&. 

Kon-joinder  of  proper  parties  may  be 
pleaded  in  abatement,  or  made  the  ground 
lor  a  nonsuit,    lb, 

A  dormant  partner  need  not  be  joined  by 
the  ostensible  partner  in  an  action  upon  a 
eontract  entered  into  by  him  in  his  own 
name.     €hbk  r.  Oofe,  41  D.  219. 

Damaffes  for  a  joint  injury  only  can  be  re- 
eovered  by  a  mercantile  firm  suine  for  injury 
done  to  their  joint  business,  and  in  such  a 
suit  the  private  feelings  of  tiie  partners  are 
not  a  proper  subject  of  inquiry.  i>cw«etf  ▼. 
/ofiet,  48  D.  69. 

Loss  of  mercantile  character  and  credit  of 
a  firm  may  be  prored  by  reputation,  and 
•ompensated  in  an  action  on  the  case.   lb. 

Under  general  averments  in  a  declaration, 
H  is  proper  to  show  as  sources  of  injury  the 
general  loss  of  credit  and  mercantile  charac- 
ter of  ^the  firm,  but  not  the  loss  of  any  par- 
ticuW  CQstomer.     lb. 

Partners  suing[  must  all  be  entitled  to  re- 
cover, to  maintain  an  action  at  law.  OscA- 
nm  V.  Otmmngham,  60  D.  IMb 


An  act  barring  one  partner  bars  all  frees 
bringing  an  action  in  the  partnership  name. 
lb. 

Recovery  by  a  partner  suing  alone  for  an 
injury  to  partnership  property,  and  makuii^ 
the  copartner  who  refuses  to  join  as  plaintiff 
a  defendant,  must  be  entire  for  the  whole  in- 
jurv.     Nightingale  v.  Soanndl,  65  D.  625. 

A  firm  composed  of  three  persons  can 
maintain  trespass  sfainst  an  officer  who  has 
attached  their  goo£  on  a  writ  against  two 
of  them  only,  and  who  has,  under  the  stat* 
nte,  sold  the  entire  property  in  the  goods 
attached.  And  they  mav  recover  the  full 
value  of  the  goods  sold,  though  it  leave  the 
judfftnent  to  satisfy  which  the  property  was 
sold  in  no  part  satisfied.  Moore  v.  Petmeii, 
88  D.  600. 

An  action  is  not  maintainable  in  fttvor  ol 
a  copartnership  npon  a  written  contract  en- 
tered into  by  one  of  the  partners,  deceased, 
in  his  individual  name  only.  MetMd  v.  Tom^ 
Unson,  2  D.  62. 

Where  the  same  person  is  partner  in  two 
firms,  and  a  note  is  made  by  one  firm  to  the 
other,  an  action  cannot  be  maintained 
thereon  by  the  latter  firm  against  the  part- 
ner in  the  other,  who  does  not  belong  to 
both  firms.    Bankt  v.  IfUcheU,  29  D.  106. 

A  firm  cannot  demand  pajrment,  in  the 
same  action,  of  two  promissory  notes  given 
by  the  debtor,  and  both  dated  at  the  same 
plaoe,  on  the  same  day,  and  both  payable  to 
such  firm  at  the  same  time,  when  it  is  shown 
that  the  firm  was  composed  of  different  per* 
sons  at  the  time  when  the  indebtedness  was 
created,  which  forms  the  oonsideration  of 
the  notes.    Dyas  v.  Dinkgrawef  77  D.  196. 

An  old  and  new  firm  are  eonsidered  in  law 
as  distinct  and  separate  persons,  with  distinot 
and  separate  rights  and  obligations,  and  can- 
not, as  creditors,  join  in  the  same  action  their 
separate  and  distinot  demands  against  a 
debtor.    lb, 

8.  ItUerpretttUom  ^  Ptmimnhip  AfUdm. 

88.  In  gensraL  —  Written  articles  of 
copartnership  are  not  necessary  to  constituto 
a  partnership  in  all  its  incidents.  Bi^u^m 
V.  Buffum,  77  D.  249. 

A  parol  agreement  for  a  partnership  for 
the  purpose  of  dealing  in  lands  is  not  within 
the  statute  of  frauds,  and  is  vidid.  Bokmm 
V.  McCrag,  19  R.  735.  • 

Shares  of  partners  are  presumed  by  law 
to  be  equal,  where  nothing  appears  to  tho 
contrary;  and  the  terms  of  a  contract  of 
partnership  will  be  deduced  by  law  from  tho 
facts  agreed  in  the  pleadings  of  the  parties, 
where  there  is  no  evidence  oitssdis.  Pirtim 
V.  Penn,  28  D.  70. 

88.  Validity  and  eflbot  of  Mrtnsr* 
ship  agreemsnts. — Those  dealing  with 

*  Oral  ai^reement  to  form  partnership  for  par> 
chase  of  real  estate,  whether  within  atststs  d 
ftraadi,  lee  notSi  60  B.  179,  OQi 
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parties  coniioctod  ia  basinew  are  bonnd  by 
their  mgreementi  with  each  other,  if  at  the 
time  they  know  the  nature  of  those  agree- 
OMiitB,  or  have  knowledge  of  snch  facts  or 
eireamataneee  as  would  lead  a  man  of  oom- 
pradenoe  te  make  inqniry  in  relation  to 
9nmk9  T.  EUiU,  75  D.  182. 

A  aeeret  agreement  of  parties  relative  to 
their  eocmection  in  business  is  binding  be- 
tween themselves,  bnt  will  not  control  their 
feeponaibility  to  others  ignorant  of  snch 
agreement.    Ih, 

An  agreement  contained  fat  articles  of 
partneruiip,  if  made  dona  fde  and  for  a 
Taluable  consideration,  ia  vakd  and  effectual 
to  transfer  the  title  to  partnership  property, 
where  it  is  agreed  that  upon  the  death  of 
one  of  the  partners  the  title  to  the  property 
shall  vest  in  the  survivor,  who  shall  there- 
vpoo  become  indebted,  as  therein  stipulated, 
to  the  representatives  of  the  deceased.  Oaui 
▼.  Reed^  76  D.  94. 

ML  Interpretation  of  particular 
agreomenta.  —  Where  by  element  con- 
tained in  articles  of  partnership,  made  bona 
Jide  and  for  a  valuable  consideration,  the 
title  to  the  property  upon  the  death  of  one 
partner  vests  in  the  survivor,  and  he  becomes 
mdebted  ss  therein  stipulated  to  the  repre- 
ssntatives  of  the  deceased,  he  has  a  right  to 
■?iffp"^r  of  the  property,  by  a  bona  fat  sale 
aaa  transfer,  to  any  person,  and  as  well  to 
the  representatives  of  the  deceased  as  to  a 
stranger.     Qaut  v.  Reed,  76  D.  94. 

Articles  of  copartnership  between  A,  B, 
<^  and  D,  for  the  transaction  of  a  commis- 
ssai&  business,  provided  that  A  and  B  should 
eontribnte  the  whole  capital  in  unequal  pro- 
portions; that  A  should  contribute  "such 
time  as  he  may  be  able  to  give";  that  B,  C, 
and  D  shcMild  each  oontribute  all  their  time 
te  the  hnsiness;  that  each  partner  should 
leeeive  one  fourth  of  the  net  profits;  and 
that  A  and  B  should  receive  interest  on  the 
canital  contributed  by  them.  The  partner- 
■faip  was  afterward  dissolved  by  mutual  con- 
sent^ the  business  of  the  firm  closed  by  B, 
and  it  resulted  in  a  loss,  held^t  on  a  bill 
in  equity  by  B  against  the  other  partners, 
that  the  capital  constituted  a  debt  of  the 
partnership  to  which  all  the  partners  were 
aomid  to  contribute  equally,  and  that  one 
ef  them  being  insolvent,  the  loss  was  to  be 
home  cqnally  by  the  other  threa  WhUcomb 
▼  Omeerse,  20  R.  311. 

4.   The  Firm  Name. 

S5.  Adoption  of  and  right  to  use 
Arm  name.  — A  partnership  drawing  a  bill 
in  cme  firm  name  upon  itself  in  another, 
payable  to  its  own  order,  and  indorsing  it 
m  the  former  name  and  accepting  it  in  the 
%  is  liable  thereon,  without  notice  of 
•payment,  where  it  does  business  in  both 
BofAqf  RochuUr  ▼.  MoaiMik,  43  D. 
€81. 


An  action  is  not  maintainable  against  a 
partnership  on  a  note  signed  ''A  B,  Ag't," 
on  the  prinoiple  that  "  A  B,  Ag^t,"  was  the 
firm  name  under  which  the  partners  had 
chosen  to  transact  business,  where  the  only 
evidence  to  establish  that  fact  is,  that  the 
firm,  while  conducting  the  business  of  fumi* 
ture  dealers,  owns  a  manufactory  in  another 
town,  at  which  the  business  is  conducted  by 
A  B  under  the  name  of  *'  A  B,  Ag't ";  that 
in  the  course  of  the  conduct  of  such  busi* 
ness,  A  B  signed  the  note  sued  on,  givin|  it 
in  payment  for  goods  delivered  to  workmen 
upon  his  order;  that  in  a  previous  instance 
of  a  similar  claim  on  a  like  note,  the  firm 
had  paid  it;  and  that  the  partners  on  that 
and  other  occasions  said  that  they  would 
settle  or  be  responsible  for  all  claims  for 
anything  that  went  into  their  business  at 
the  manufactory.  WUliame  v.  RMin$t  77 
D.396. 

A  partnership  style,  as  A  B  A  Co.,  is  not 
a  good  name  of  purchase  in  a  conveyance  of 
realty  sufficient  to  pass  the  legal  title  to  all 
the  members  of  the  firm.  Winier  v.  SioeL 
89  D.  67. 

An  obligation  under  seal,  executed  by  all 
the  members  of  a  firm  in  and  for  its  business, 
and  for  its  benefit,  binds  the  firm,  although 
the  firm  name  is  not  mentioned,  and  althonsh 
it  appears  upon  its  face  to  be  simply  the  <hk 
ligation  of  the  partners  contracted  in  their 
individual  names.  Berkshire  Woolen  Co.  v. 
Jmllard,  81  R.  488. 

On  the  dissolution  of  the  firm  of  M.  ft 
8.,  S.  bought  M.'s  interest  in  certain  of  the 
firm  property,  and  assumed  the  rent  of  the 
old  stand,  where  he  continued  the  business^ 
while  M.  opened  an  office  for  the  same  busi* 
ness  in  another  part  of  the  city,  as  it  was 
nnderstood  he  was  to  do.  M.  removed  his 
name  from  the  old  firm  sign,  bnt  S.  replaced 
it,  placing  over  it  "S.,  successor  to,"  in 
small  and  almost  imperceptible  letters.  Held^ 
that  S.  should  be  restrained  from  snch  use  of 
M.*s  name.     Morgan  v.  Sehuylery  35  R.  643. 

0.  W.  D.  k  Co.,  a  copartnership  which 
had  acquired  an  extensive  trade  and  reputa- 
tion as  dealers  in  seeds,  made  an  assignment 
for  the  benefit  of  creditors,  and  the  assignee 
sold  the  stock  to  the  plaintiff  company, 
which  continued  the  business  at  the  old 
stand,  renting  the  building  from  the  owner. 
Among  the  stock  so  purchased  was  a  large 
number  of  wrappers,  sacks,  etc.,  marked 
with  the  name  of  C  W.  D.  k  Co.  One  of 
the  firm  of  C.  W.  D.  k  Co.  was  also  a 
member  of  the  plaintiff  company.  After- 
ward, G.  W.  D.  organized  a  corporation  un- 
der the  name  of  C.  W.  D.  k  Co.,  and  engaged 
in  the  same  business  in  the  same  city.  The 
plaintiff  claimed,  but  never  exercised,  the 
right  to  use  the  name  of  C  W.  D.  k  Ca 
Held,  that  the  plaintiff  was  not  entitled  to 
an  injunction  restraining  the  defendant  from 
using  that  name,  and  receiving  mail  matter 
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thud  directed,  /oioa  Seed  Co,  ▼.  Dorr^  69  R. 
446. 

86.  Usinff  fletltioiui  firm  nam*.  —A 
■kataie  prohibiting  the  naa  of  luunes  in  firms 
of  persons  not  interested,  and  requiring  th&t 
"4  Oo."  shidl  represent  an  actual  partner, 
does  not  apply  to  a  case  where  those  words 
representea  the  wife  of  the  person  whose  fall 
name  appears.  Zimmarmmn  v,  Brhard^  88 
IL3d6. 

Where  one  who  has  carried  on  basiness 
alon^  nnder  a  firm  name,  sells  the  basiness 
to  his  son,  who  continnes  the  basiness  nnder 
Ihe  same  name,  the  former  is  liable  for  goods 
pnrchased  by  the  latter  from  an  actual  dealer 
with  Uie  former,  who  has  no  knowledge  or 
notice  of  the  transfer.  BUermm  y.  Leeds,  49 
R.468. 
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The  plaintiff  alone  was  doing  basiness  in 
the  name  of  '*  Wood  Brothers,  in  Tiolation 
of  a  statute  which  prohibits  the  use  of  ficti- 
tious names  in  firms.  A  carriage  was  pur- 
chased by  plaintiff  in  said  firm  name,  and 
was  shipped  by  him  at  Buffalo  on  defend- 
ant's ruiroad,  marked  '*Wood  Brothers,** 
for  deliyerty  "  to  the  party  entitled  to  the 
flune^"  at  New  York,  and  was  injured  in 
transit.  Held,  that  the  statute  being  highly 
penal,  its  operation  would  not  be  extended 
oy  implication,  and  that  the  plaintiff  could 
maintain  an  action  for  tho  injury.  Wood  t. 
Brie  Ry  Co.,  28  R.  126. 

A  bond  was  executed  to  ''John  Gay  and 
Charles  (Jay,  Jr.,  doing  business  as  Gay 
Brothers  4  Co."  They  were,  as  the  obligors 
knew,  the  <mly  partners.  BM,  not  within 
the  statute  prohibiting  the  transaction  of 
business  in  the  name  of  a  partner  not  inter- 
ested, and  requiring  the  designation  "  k  Co." 
to  represent  an  actual  partner,  under  penalty 
as  a  misdemeanor  for  non-observance.  Qay 
▼.  SeiMd,  49  R.  633. 

A  firm  in  Philadelphia  having  a  branch 
house  in  New  York  onUly  leased  part  of  its 
premises  situated  in  New  York.  The  firm 
was  doing  business  under  the  name  of  Kohn, 
Adler,  k  Co.,  although  there  was  no  Adler 
in  the  firm.  Held,  that  the  leasing  was  not 
*'  transacting  business,**  within  the  meaning 
of  the  New  York  penal  statute  forbidding 
the  transaction  of  business  in  the  name  of  a 
partner  not  interested  in  the  firm.  Sparrow 
V.  Kohn,  68  R.  726. 

27.  Bight  to  sue  or  be  raed  in  firm 
name.  —  A  copartnership  cannot  maintain 
an  action  under  the  title  of  *'  Proprietors  of 
Mexican  Mill**  as  plaintiffs,  for  such  title 
does  not  name  a  natural  or  artificial  person 
authorized  to  sue.  As  there  is  no  plaintifl^ 
there  is  no  action,  and  the  proceedmg  may 
be  dismissed  at  any  time  before  or  after  ap- 
peal Propriiior*  eU,  v.  TeUow  Jadbei  S,  M. 
Ob.,  97  D.  610. 

A  judgment  by  confession  asainst  Mcin- 
doe  and  Sbuter,  partners,  etc.,  it  irregular,  is 
Bot  void,  where  the  parties  constituting  such 


firm  have  executed  a  warrant  of  attorney 
containing  the  full  names  of  the  jod^^meat 
debtors,  and  authoriaing  such  oonfession  of 
judgment,  and  where  they  have  in  their  an- 
swer to  the  action  released  all  errors  that 
might  intervene  in  entering  np  judgment,  or 
in  issuing  execution  in  the  cause.  M^Indoe 
V.  HauUon,  88  D.  701. 

A  defect  in  such  judgment  by  oonfession, 
by  reason  of  not  givmg  the  fall  names  of  the 
parties  constituting  snoh  firm,  must  be  disre* 
garded  under  Wisconsin  Reviwd  Statutes^ 
1858,  chapter  12S^  sections  87,  40;  or  if  not, 
it  was  certainly  cured  by  the  statute  off 
amendments  before  the  code  (R.  8.  1849, 
c  10,  sec.  70,  subd.  10),  making  such  a  judg- 
ment good  where  the  full  names  of  the  indg* 
ment  debtors  had  been  onoe  rightly  allegM 
in  any  of  the  pleadings  or  prooMdings,  as  in 
this  case.    76. 

An  omission  in  such  judj^ent  of  the  fall 
names  of  the  parties  constituting  such  firm 
may  be  amenaed  under  section  8,  chapter 
100,  of  the  Revised  Statutes,  1849,  by  a  war- 
rant  of  attomev  which  the  parties  constitut- 
ing such  firm  have  executed  over  their  full 
names,  authoriidng  confession  of  judgment, 
and  which  has  become  a  part  of  tiie  record. 
Ih. 

Whether  Judgment  recovered  against  % 
partnership  in  their  firm  name  alone  beoomee 
a  Uen  on  the  firm  property  has  never  been 
decided  in  Iowa.  But  we  indgment  plaintiff 
may,  by  nkre  faidtu,  make  the  inaividoal 
property  of  the  members  of  the  firm  liable  to 
the  judgment.  JforMom  v.  Buddnffiiam,  89 
D.  690. 

A  partnership  may  be  sued  in  the  individ- 
ual names  of  its  memben,  as  well  as  in  the 
partnership  name.    76. 

IL  Rights  or  Cbbditoiu. 


1.  InOmuraL 

88.  Iiaw  of  place.  — The  liabili^  of 
partners  on  a  contract  entered  into  with  % 
third  person  is  governed  by  the  lex  hd  eo»- 
traetuB,     Baldwin  v.  Cray,  18  D.  169. 

29.  0reditor*8  lion. —  A  lien  on  partner- 
ship property  for  the  payment  of  partnership 
liabilities  arises  at  its  acquisition,  both  be- 
tween the  partners  and  in  favor  of  their 
creditors.    Sumner  v.  Hampton,  32  D.  722. 

The  lien  of  partnership  creditors  for  pay- 
ment of  their  debts  is  not  upon  the  partner- 
ship property,  but  is  derived  from  one  of  the 
partners  who  has  a  lien  upon  the  partnership 

Sroperty  for  the  payment  of  the  partnership 
ebts;  and  such  lien  by  a  partner,  being  de- 
rivative, ceases  when  he  has  divested  himself 
of  his  interest.  If  the  means  by  which  he 
has  divested  himself  of  this  interest  is  fraad- 
ulent,  the  creditors  may  be  relieved  in  m 
court  of  chancery.  Wilson  v.  Soper^  66  D. 
573. 

A  judgment  against  a  firm  is  a  lien  oo 
realty  of  partners^  whether  owned  in  com* 
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moo  or  in  Myenlty,  tad  nwh  lien,  qbm  «I* 
teclwd,  in  nol  dirested  by  any  mbteiinent 
jadgment  ol  n  ■epar&te  creditor,  or  other* 
CtamtiiHff9'$  Appeal^  64  Dl  60S. 

nnediton  have  no  lien,  while 
are  administering  their  own  fnnds, 
en  tiie  |oJnt  jiroperty  for  the  payment  of 
their  elnima,  nor  have  ereditors  of  indiYidoal 
partnere  any  lien  upon  their  eeparate  prop* 
«ty,  or  any  priority  of  payment  oat  ol  il. 
Tmhgkaai  ▼.  ChoMplm,  (ft  D.  6ia 

The  lien  aoqnired  by  partnership  creditors 
m  joint  asssts  cannot  oe  defeated  by  any 
«haeqnant  disposition  of  the  property  by 
the  sereml  partners.  Ooomt^s  AppiU,  70  D. 
149. 

Pkrtaenhi]^  creditors  hsTC  no  aonity, 
strictly  spea&tng,  aeainst  partnership  effects, 
aor  have  they  a  lien  on  the  partnership 
sffeets  for  their  debts.  All  they  can  do  is  to 
prosecttto  their  daims  to  judgments  against 
ths  partners*  sad  proenre  executions  to  be 
imned  thereupon,  to  be  levied  upon  the  psrt- 
aenhip  effeota,  upon  the  separate  effects  of 
esch  partner,  cr  upon  both.  WhUe  v.  Parkh, 
73  D.  904. 

Partners  may  make  a  homa/de  sale  of  their 
isupsiiy  at  any  time  before  their  creditors 
sequire  n  Hen;  but  a  sale  directly  cr  bkdi* 
nmy  to  one  <^  the  partners,  with  a  stipula* 
lion  that  he  will  pav  the  firm  debts,  is  not 
muk  a  boma  /de  sale  so  as  to  divest  the 
propel  ty  of  its  character  as  firm  property, 
primarily  liable  for  firm  debts.  Omroif  v. 
roMis,  73  D.  606. 

Where  a  partner  bajra  the  interest  of  co- 
partners in  tne  firm,  agreeing  to  pay  the  firm 
debts,  the  property  of  the  firm  remains 
boond  for  such  debts  just  as  before  tibe  sale. 
A. 

80.  Balease  Inr  er«ditora.  — Where  a 
partnership  is  indebted,  and  the  partners 
wvsrally  oovenant  to  pay,  each  his  propor- 
tion of  the  debts,  and  tbe  creditor  thereupon 
releaaes  the  partners  from  their  joint  liaoil- 
ity,  Uie  original  contract  or  debt  is  merged, 
le  Page  ▼.  MeCrea,  19  D.  469. 

An  agreement  by  a  creditor  of  a  firm  to 
wiesse  one  partner  from  liability,  'v  cove- 
osnt  not  to  sue  him  for  twenty  years,  on  his 
giving  seeoritv  for  the  payment  of  a  portion 
of  the  debt»  noes  not  operate  to  release  or 
dischaige  the  other  piutners.  BoberU  v. 
£CnM9,  82  D.  729. 

A  promiss  by  a  creditor  of  the  firm  to  re- 
lease one  partner  and  look  to  the  other  two 
for  payment  of  his  daim,  where  the  released 
partner  is  not  shown  to  have  acted  upon  the 
ntth  of  the  promise^  or  to  have  released 
any  seenrity,  la  without  conrideration,  and 
does  not  release  the  latter  from  liability. 
Fogg  T.  HamheO,  89  D.  561. 

81.  Attadunenta  and  ezecntloiia.* 
— A  oreditor  of  one  of  the  partners  of  a  firm 

*  Levy  on  propertj  of  flrm  for  partner's  private 
4sbtt,  tee  note,  »  D.  668,  Mi. 
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may  attach  such  partner's  interest  in  a  spa* 
dfic  portion  of  a  stock  of  goods  belonging  ta 
the  nrm,  and  is  not  required,  in  oraer  ta 
reader  the  attachment  re^lar,  to  take  tim 
partner's  interest  in  the  entire  stock  of  goodiw 
FoM  V.  Lawrf,  28  R.  19. 

To  attach  ue  partner's  interest  in  the  firm 
goods,  they  must  be  taken  into  posoession, 
Meed  v.  Shepardson,  19  D.  697. 

An  officer  taking  firm  goods  into  possession 
under  an  attachment  against  an  mdividual 
partner  is  not  liable  as  a  trespasser,  though 
the  firm  be  insolvent.    lb* 

For  the  private  debt  of  a  partner,  partner* 
ship  property  cannot  be  seised  under  attach* 
ment  or  execatum.  Morriiom  v.  BtodgeU,  29 
D.663. 

An  attachment  of  a  partner's  property  for 
a  firm  debt  will  lie,  and  is  not  defeated  oy  a 
subsequent  assignment  by  such  nartner  in 
trust  for  his  orators,  under  the  Msssschm* 
setts  statute  of  1836,  though  it  is  otherwise 
under  the  statute  of  1888.  AUen  v.  fVeUt, 
38  D.  757. 

A  debtor  of  a  partnership  cannot  be  gai^ 
nished  in  an  action  brought  to  recover  tha 
separate  debt  of  one  of  its  membors.  Wim* 
Mom  V.  Bwhut,  34  D.  768;  People's  Bank  ▼• 
ShryoA,  SO  R.  476. 

Where  the  creditors  of  a  partnership  have 
levied  their  execution  on  lands  belonging  ta 
one  of  the  partners,  and  their  title  has  do* 
come  abeolute  by  lapee  of  the  time  preecribed 
by  statute,  a  creditor  of  the  individual  part* 
ner  cannot  defeat  their  title  by  levying  hia 
attachment  or  execution  on  the  same  landSi 
j^owiber  v.  8mUh^  2  R.  189. 

88.  80tH>if.  — A  partner  cannot  set  off  a 
debt  due  the  firm,  in  an  action  against  him 
for  an  individual  debt,  as  a  general  rule. 
Omtg  V.  UenderooH,  44  D.  ]93. 

88.  BubrogatioiL.  —  A  separate  judg* 
ment  creditor  of  a  partner  is  not  entitled  to 
be  substituted  to  the  rights  of  a  judgment 
oreditor  of  the  partnership  who  has  obtained 
satisfaction  out  of  such  partoer's  estate,  to 
enable  such  separato  creditor  to  proceed 
against  the  other  partoer,  where  tnere  is 
nothing  to  show  the  latter  partner  indebted 
to  his  copartaer  whoee  property  was  takea 
to  pay  the  firm  debt  SterUng  v.  Brif^Mli, 
30  D.  304. 

2.   Power  </  One  Partner  to  Bind  Another, 

or  the  Itmu 

84.  In  general.  —  By  virtue  of  the 
partoership  relation,  each  partner  is  con* 
stituted  the  general  agent  of  his  copartoer% 
and  has  power  authorising  him  to  act  at 
once  as  principal  and  their  agent.  So  long 
as  the  reiation  exists,  he  has  the  power  to 
bind  the  partnership  in  all  matters  within 
the  scope  of  partoership  dealings  or  falling 
within  the  ordinary  business  and  transao< 
tions  of  the  firm.  Weetem  Stage  Co.  Vi 
Waiter,  65  D.  789;  Crosl/itoatt  v.  Boee^  34  D. 
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•IS;  Warder  ▼.  Newdigaie,  62  D.  567;  Sav- 
kig9  Fund  Soe,  ▼.  Savmfft  Bank,  78  D.  89a 
And  in  all  tranaactioni  which  from  their 
natare  appear  to  the  world  to  be  legitimately 
oonnected  with  the  bndness  of  the  partner- 
■hip  in  whioh  they  are  openly  engaged, 
although  in  reality  they  exceed  the  terms  of 
the  pi^tnershipy  one  partner  may  bind  the 
firuL  Hdm  ▼.  MeCaughan,  66  D.  688; 
B€trher  v.  Ma$m,  96  D.  373. 

Partnen  have  equal  authority  over  the 
partnenhip  affidzB»  and  one  cannot,  by  any 
private  inetmctionsv  limit  the  power  of  the 
other  to  bind  him  in  a  partnership  truieao- 
tion.    MiUer  ▼.  Bughea,  10  D.  719. 

A  partner's  anthority,  eyen  in  a  partner- 
ship not  purely  commercial,  is  reffulated  by 
the  usages  of  trade.  Bart  t.  WUken,  21 
D.  382. 

The  presumption  regarding  one  who  desls 
with  a  partner  in  a  matter  not  within  the 
goope  of  the  partnership  is,  that  such  person 
dealt  with  the  partner  on  the  Utter's  private 
and  individual  account,  notwithstanding  the 
partnenhip  name  was  used.  Onuthocdt  v. 
Ami,  M  D.  613. 

A  debt  due  from  one  partner  is  not  a  valid 
Mt-off  against  a  debt  due  to  the  firm. 
Warder  v.  NewdigtU,  62  D.  667. 

An  agreement  with  en  individual  partner 
that  a  debt  due  from  him  should  be  an  off- 
Mt  against  one  due  to  the  firm  cannot  bind 
the  other  partner  unless  he  assents.    Ih. 

The  fact  that  money  which  was  obtained 
en  the  personal  credit  of  one  member  of  a 
firm  was  used  by  the  firm  and  for  its  exclu- 
sive benefit  will  not  of  itself  make  the  firm 
liable  to  the  creditor  for  such  debt,  but 
would  be  a  good  consideration  to  support  a 
MiMequent  promise  by  the  firm  to  pay  the 
debt.    8kgd  v.  CMdeep,  70  D.  124. 

Demand,  to  charge  a  partnership,  need 
be  made  on  but  one  of  the  partners.  HwUar 
▼.  Hemptitead,  13  D.  i68. 

Notice  to  one  of  the  partners  of  a  firm,  of 
a  prior  unrecorded  deed,  is  notice  to  all  the 
pwtners,  and  will  render  void  a  subsequent 
aonveyanoe  of  the  same  land  to  the  firm. 
Barney  v.  Currier,  6  D.  739. 

Notice  of  demand  and  protest  iipon  one 
Member  of  a  firm  dissolved  is  sufiioient  to 
bind  all  the  other  members,  if  due  notice  of 
the  dissolution  has  not  been  given.  NcU  v. 
Doummg,  26  D.  491. 

Notice  to  one  partner  that  sheep  purchased 
by  him  for  the  nrm  are  diseased  is  notice  to 
his  copartners,  and  they  are  liable  for  dani- 

r  occasioned  by  a  sale  of  them  without  dis- 
ng  the  defect,  after  the  withdrawal  of 
such  partner  from  the  firm,  though  they 
have  no  actual  knowledge  of  such  defect. 
J^fre^  V.  Bigeloto,  28  D.  476. 

Service  of  a  citation  upon  one  partner 
daring  the  existence  of  the  partnership  is  a 
service  upon  alL  Oaienmd  v.  Akm,  36  D. 
604. 


PARTNBBSHIP,  II,  % 


mm  ToloMe  !• 

One  partner  has  no  implied  power  to  enter 
appearance  in  a  snit  for  his  copartner,  but 
only  for  the  partnership^  Pkdps  v.  Brtuxr, 
67  b.  66;  Hamlet  v.  Strtei,  13  D.  724.* 

85.  By  contracts,  genarally.^  Where 
a  partnership  is  limited  to  a  particular  trade 
or  business,  one  partner  cannot  bind  his  co- 
partner by  any  contract  not  relating  to  such 
trade  or  business,  and  third  persons  will  be 
presumed  to  have  knowledge  ol  the  limited 
nature  of  tiie  partnership  from  the  drcnm- 
stanoes  connected  with  the  business  of  tha 
firm.  LMngnUm  v.  Jfooteef /<,  4  D.  273.  &  P., 
WteUrn  Biagt  Oq,  v.  Walker,  66  D.  789. 

The  implied  anthority  of  one  partner  to 
bind  his  copartner  by  contract  may  be  re- 
voked by  the  refusal  of  the  latter  to  be  thus 
bound,  communicated  to  the  person  in  whose 
favor  the  contiaot  is  to  be  made.  And  it 
makes  no  diffisrence  that  the  partner  revok- 
ing is  a  secret  partner,  and  that  the  partner- 
ship was  unknown  to  the  opposite  psrty. 
LeamU  v.  Peek,  8  D.  167. 

One  partner  is  not  bound  by  a  contract 
entered  into  by  his  copartner,  after  giving 
actual  notice  to  the  party  proposing  to  make 
it  that  he  will  not  be  bound  thereby,  al- 
though the  fruits  of  the  contract  have  been 
enjoyed  by  the  partnership,  of  which  he  ia  a 
member.     Monroe  v.  Oomner,  32  D.  148. 

If  a  oommeroial  partnership  be  formed,  and 
by  the  articles  of  oopartnenhip  only  such 
real  estate  as  is  necessary  for  convenience  in 
carrying  on  trade  is  to  be  purchased,  a  par- 
chase  by  one  partner  of  20,688  arpents  doee 
not  bind  the  firm,  i^rooi;  y.  BamiiUm,  13 
D.  328. 

Where  a  oontrMt  whioh  is  required  by 
law  to  be  in  writing;  is  made  with  one  of  two 
partners,  in  his  individual  capacity,  the  oUier 
partner  cannot  be  sued  for  the  ocoaideration. 
Barrk  v.  MiUer,  33  D.  138. 

An  agreement  by  one  partner  to  deliver 
property  to  the  sheriff  on  ra^nest,  or  pay  a 
debt  of  his  copartner  for  which  it  had  been 
seised  under  execution,  is  valid;  and  it  is  no 
defense  to  an  aotion  thereon  by  the  i^eriff, 
that  the  property  was  partnership  property 
and  had  been  applied  to  the  use  of  the  firm. 
BurraUy.  Acker,  36  D.  682. 

A  oontraot  of  a  partner  for  his  own  benefit 
cannot  bind  the  firm,  unleas  tiie  other  mem- 
bers have  assented  to  it.  Warder  v.  iiTea^i 
digaie,  62  D.  667. 

Goods  furnished  a  partner  individually  are 
not  payment  of  the  debt  due  the  partnership, 
though  the  partner  receiving  them  agrees 
that  they  shall  be.  Such  an  agreement  docs 
not  bind  the  firm.    76. 

A  member  of  a  mininj^  ^rtnership  is  in 
legal  contemplation  a  principal  of  the  firm, 
and  general  agent  for  all  the  copartners  in 
the  transaction  of  the  oopartnerdiip  busineas, 
without  having  had  genend,  special,  or  Una* 


*  Partuer's  power  to  amtboriie  appearance  by 
attorney  for  firm,  see  note,  IS  D.  Taft.  727. 
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ited  powecBOonf erred  npon  him,  and  the  finn 
is  litJum  to  a  penoa  whom  he  employi  to  labor 
for  it     Bwrgem  r.  LyeU,  5^  D.  53. 

PenoDs  are  liable  as  partners  for  senrices 
rendered  for  the  partnership^  and  it  is  wholly 
immaterial  what  the  arrangement  as  to  the 
several  dvtiee  of  each  inay  have  been  be- 
tween the  persons  themselves,  and  which  one 
employed  or  engaged  the  servioes  of  the 
pbintaff.     Cbom  v.  Bemck,  60  D.  290. 

A  partner  who,  without  anthority,  agrees 
te  indeninify  a  surety  on  an  injunction  bond, 

E*  en  in  a  sntt  proseented  for  the  benefit  of 
firm,  doee  not  thereby  bind  the  firm  nn- 
Isss  his  oopartnen  subsequently  ratify  his 
set.     WMU  ▼.  Dandwn,  63  D.  699. 

A  cootraet  made  by  a  copartner  in  the 
name  of  the  firm  prima  l^ieMDinds  the  firm, 
anless  it  is  outside  the  business  of  the  firm. 
ftoeiweff  t.  DUUngham,  79  D.  621. 

Where  a  partner  oontracts  a  debt,  repre- 
senting to  the  creditor  that  it  is  for  the 
benefit  of  the  firm,  the  firm  is  liable,  whether 
■acfa  regreeontation  is  true  or  false,  if  the 
transactum  is  within  the  soope  of  the  part- 
asiahip  bnsinees.    76. 

A  partner  alone  is  liable  upon  all  contracts 
made  by  hiniself  upon  his  own  exclusive 
credit;  and  tiie  partnership,  although  the 
eotttraet  is  for  their  proper  use  and  benefit, 
or  is  applied  thereto*  wiu  in  no  manner  be 
liable  therefor.  North  Perm.  Coal  Oo.'s  il|>- 
fwiA  84  D.  487. 

Tlie  liability  of  one  partner  for  the  eon- 
tracts  of  anoUier,  when  not  estopped  from 
denying  the  liability,  is  founded  on  the  r^ 
Mon  they  sustain  of  bein^  each  pnnoipal 
sad  agent  in  the  joint  business.  That  re- 
Istien  ie  therefore  the  true  test  of  a  part- 
■ershipi,  and  the  liability  rests  on  the  ground 
that  it  was  incurred  on  the  express  or  im- 
plied authority  of  the  party  sought  to  be 
dwged.     Harvey  r.  ChUd»,  22  R.  387. 

One  partner,  without  the  consent,  express 
or  implied,  of  his  eopartners,  cannot  apply 
a  daim  of  the  firm  to  the  payment  of  his 
individnal  debt»  even  to  retain  the  debtor's 
custom  for  the  firm.  CotMhau§en  v.  Judd,  28 
R.639. 

Several  plaintiflBi  were  eonunission  mer- 
diante  dealug  in  oattle.  One  of  the  plain- 
tiflEs,  without  the  knowledge  of  his  other 
partners,  agreed  with  the  defendant,  in  the 
name  of  the  firm,  to  advance  money,  with 
which  tilie  defendant  was  to  purchase  cattie 
to  be  sold  by  the  plaintim  on  commis* 
sion,  the  profits  to  be  divided  between  the 
pUintifiEB  and  defendanl  Transactions  un- 
der this  agreement  resulted  in  loos.  No 
Bsttlemant  or  accounting  having  been  had, 
-~  hdd^  that  the  plaintiff  could  not  maintain 
sa  action  npon  an  implied  contract  to  pay 
commissions.     Frye  v.  Sanders,  30  R.  421. 

86.  By  pnrchaaea  of  goods.  —  Where 
one  partner  purchases  goods  on  his  sinale 
credit  for  the  use  of  the  partnerships  if  tiie 
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seller  does  not  know  at  the  time  of  the  ex* 
istenoe  of  the  partnership,  he  may,  when  he 
discovers  it,  hold  the  firm  liable.  OrijfUh  v. 
Bufum,  64  D.  64. 

If  credit  be  given  exclusively  to  one  part- 
ner, and  it  appears  that  it  was  not  intended 
that  the  other  should  be  held  or  looked  te 
for  payment^  the  latter  cannot  be  made  lia- 
ble. Smith  V.  Durrett,  2  D.  714;  HunUngUm 
V.  Lyman,  12  D.  716.  ^ 

It  is  not  necessary  to  secure  a  person  giv 
ing  credit  to  a  partnership  that  he  should 
know  or  believe  that  each  individual  of  the 
firm  wonld  approve  the  transaction;  but  it 
is  necessary  that  he  should  not  know  that 
the  debt  attempted  to  be  secured  was  not 
the  debt  of  the  partnership,  or  the  property 
sold  was  not  to  inure  to  their  benefit,  in  the 
absence  of  all  proof  of  the  assent  or  approba- 
tion of  the  party  to  be  charged.  Buntingtom 
V.  Lpman,  12  D.  716. 

Goods  purchased  by  one  partner,  in  his 
own  name  and  upon  his  own  credit,  although 
used  in  the  business,  are  not  liable  to  be 
seized  for  a  private  debt  of  the  otiier  part- 
ner, contracted  in  his  own  name,  and  en* 
tireiy  disconnected  with  the  business.  AUem 
V.  Ifuim,  33  D.  614. 

A  partner  cannot  maintain  an  action  in 
the  firm  name  to  recover  certain  firm  moneys 
of  a  person  to  whom  they  were  paid  by  an- 
other partner  for  the  value  o£  certain  goods 
received  by  the  latter,  with  a  knowledge  of 
the  fact  that  they  were  stolen,  though  such 
payment  was  maide  in  order  to  prevent  a 
prosecution  of  the  latter  for  felony,  and 
without  the  knowledge  or  consent  of  his  oo* 
partner.    Johnson  v.  Byerly,  76  D.  764. 

A  partner  ratifies  the  act  of  his  copartner, 
not  within  the  scope  and  usage  of  the  part* 
nership,  in  purchasing  property  on  the  firm 
credit,  by  obtaining  poesession  and  selling 
it  as  firm  property.  Porter  v.  Curry,  99  D. 
520. 

87.  By  sales  of  goods.*  —  One  partner 
has  power  to  sell  all  the  goods  of  the  part- 
nership at  a  single  sale,  though  the  object  of 
the  partnership  was  to  sell  oy  retail  Ar* 
nold  V.  Brown,  35  D.  296. 

A  sale  made  by  one  partner  is  not  invalid 
because  the  purchaser,  as  part  payment, 
pays  one  of  such  partner's  private  debts.    lb, 

A  bona  fidt  sale  of  all  the  partnership  ef* 
fects  made  by  one  partner  to  another,  at  the 
dissolution  of  the  partnership,  is  valid,  and 
the  property  so  sold  becomes  the  separate 
estate  of  the  purchaser,  although  the  firm 
and  both  partners  are  at  the  time  insolvent. 
Howe  V.  Lawrence,  67  D.  68. 

One  partner  may  sell  the  entire  stock  of 
the  firm  to  pay  its  debts  in  good  faith,  and 
may  do  it  on  Sunday,  it  not  being  in  the 
usual  business  of  sales,  and  being  a  work  of 
necessity.     Schneider  v.  Sansom,  50  R.  521. 

*  Power  of  partner  to  make  sale  of  all  proi  erty 
of  firm,  lee  notes,  80  D.  290,  'j91;  80  &.  6Si-iu. 
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When  a  ship  at  aaa  belonging  to  a  part- 
Mnhip  was  sold  by  one  of  the  partners  at 
home,  and  mibeeqnently  sold  and  posaeasion 
delivered  by  the  other  partner  abroad,  nnder 
whose  control  she  then  was,  and  who  had 
BO  knowledge  of  the  prior  sale,  —  keidf  that 
the  second  sale  passed  the  title  as  against 
the  former.     Lamb  ▼.  DuraiU,  7  D.  81. 

Where  one  partner  sold  all  the  goods  of 
the  firm,  and  acainst  the  will  of  his  copart- 
ner broke  imo  Uie  store  with  the  purchaser 
to  whom  he  delivered  the  goods,  — /^e/tf, 
tnat  either  partner  had  a  right  to  sell  all  the 
goods,  and  that,  unless  some  of  them  had 
been  destroyed,  trespass  would  not  lie 
against  a  partner  at  the  suit  of  a  copart- 
ner.   Jfon^foy  ▼.  Holden,  12  D.  831. 

A,  one  of  several  partners,  having  a  dis- 
pute with  his  copartners  as  to  the  firm 
accounts,  stored  cotton  belonging  to  the  firm, 
without  their  assent,  with  a  warehouseman, 
taking  a  receipt  in  his  own  name,  and  in- 
forming his  pMrtners  that  he  had  done  so  to 
force  a  settlement;  B,  one  of  the  latter,  in- 
duced certain  reputable  cotton  buyers  to 
send  an  order  to  the  warehouseman  to  turn 
out  the  cotton  for  shipment,  and  the  ware- 
houseman, snpposing  the  order  to  be  given 
in  good  faith,  delivered  the  cotton,  in  accord- 
ance with  a  custom  of  warehousemen,  with- 
out requiring  production  of  A's  receipt,  and 
the  cotton  buyers  delivered  it  to  B,  who  sold 
it  on  his  own  account.  In  an  action  by  A 
against  the  waieliouseman  f cr  damages,  ~- 
heldf  that  he  could  not  recover*  CfnmweU  ▼. 
Lehman,  25  R.  684. 

88. or  other  dispooal  of  iMurtnor- 

■hip  assets.  —  1.  In  gtneraL  —  A  partner 
possesses  authority,  independently  of  articles 
or  express  stipulations  regulating  his  power 
in  bMslf  of  the  firm,  to  dispose  cl  the 
partnerdiip  property  and  e£Fects  for  any 
and  all  purposes  within  the  scope  and  ob- 
iects  of  uie  partnership  and  in  the  course  of 
Its  trade  ana  business.  WrigM  ▼•  BoynUMt 
72  D.  819;  Woodward  y.  CkMAng^  66  D. 
211. 

A  partner  may  transfer  the  whole  stock  in 
trade  of  the  partnership  homaJUU  in  pay- 
ment of  debts  of  the  firm,  especially  wnere 
his  copartner  has  absconded,  and  the  fact 
that  the  assignment  is  under  seal  is  immate- 
rial.   Deckard  v.  Caae,  30  D.  287. 

Employment  of  the  partner  who  made  the 
transfer,  and  the  resumption  of  business  at 
the  shop  formerly  occupied  by  the  firm,  if 
not  a  purt  of  the  consideration  of  the  trans- 
fer, and  not  maJUi  Jide,  will  not  render  such 
transfer  fraudulent  as  sgainst  other  creditors 
•f  the  firm.    /5. 

A  dedication  of  partnership  property  by 
a  manaffing  partner  to  street  purposes,  to 
render  uie  remaining  portion  more  valuable, 
inures  to  the  benefit  or  detriment  of  all  the 
partners  in  proportion  to  their  shsrsa.  Lo/' 
/am  y.  Haglee,  70  D.  678. 


2.  In  pa^mesU  ^  kMMmA  dAL^  — 
Where  a  creditor  of  one  partner  know- 
ingly receives  partnership  property  in  pay- 
ment of  the  debt,  he  tnereby  becomes  a 
debtor  to  the  partnership  for  the  price,  and 
cannot  set  off  the  partner's  debt  against 
such  claim.    Dob  v.  HaUey,  8  D.  293w 

A  transfer  of  partnership  property  in  sat- 
isfaction of  a  private  debt  of  one  of  the 
firm,  after  the  Isilure  of  the  partnership,  is 
fraudulent  and  void  as  to  the  partnenhip 
crwiitors.     Yalt  v.  Yale,  83  D.  393. 

Where  a  partnership  has  so  intrusted  ens 
partner  with  the  partnership  goods  that  he 
IS  enabled  to  deal  with  them  as  apparently 
his  own,  and  to  induce  the  public  to  believe 
them  to  be  his,  a  sale  by  him  of  such  goods, 
in  payment  of  his  private  debt,  to  one  who 
has  no  knowledge  or  notice  that  they  are 
partnership  goods,  is  valid  as  uainst  the 
partnership  and  its  creditonu  Lotkt  v.  Lewu^ 
26  R  631. 

A  confession  of  judgment  by  partnerh  to  a 
creditor,  on  promise  to  pay  the  individual 
debt  of  a  member  of  the  Arm  for  money  bor* 
rowed  by  him  and  used  by  and  for  the  exeln- 
sive  benefit  of  the  firm,  is  not  the  application 
of  partnership  effects  to  the  private  debt  of 
a  member  of  the  firm,  but  the  honest  as- 
sumption b^  the  partners  of  a  debt  created 
for  their  jomt  benefit,  and  which  in  equity 
and  conscience  they  are  equally  bound  to 
pay.    Skgelv,  Ckklie^,  70  D.  124. 

Assumption  by  a  firm  of  debt  of  s  member 
for  money  borrowed  for  exclusive  use  of  the 
firm  is  not  a  fraudulent  transaotica  as  to  the 
partners,  because  they  all  assent  to  it,  and 
not  as  to  the  firm  crediton^  if  they  have  no 
lien  on  the  partnership  effects,  because  their 
equities  must  be  worked  out  through  tlie 
partners  themselves.     lb. 

As  against  a  general  creditor  of  a  solvent 
partnership,  one  of  the  firm,  with  the  con- 
sent of  his  copartners,  may  in  good  bMk 
make  an  absotute  transfer,  of  the  entiie 
partnership  assets  in  payment  of  his  indi- 
vidual debt  Schnddtapp  v«  Currkt  30  B» 
630. 

Where  one  partner  pays  his  individnsl 
debt,  to  the  knowledge  of  his  crediton^  out 
of  the  funds  of  his  insolvent  firm,  with- 
out the  assent  of  his  copartners,  tiie  money 
may  be  attached  by  a  creditor  of  the  fljrm. 
Johnson  v.  Hert^f,  35  R  303. 

One  partner,  mdividually  indebted  to  s 

Serson  owing  the  firm,  may  not  apply  the 
ebt  due  the  firm  to  the  payment  of  us  own 
debt,  without  consent  or  ratification  by  hia 
oopartnen^  and  the  debtor  to  the  firm  is 
stul  liable  therefor.  TkamaM  v.  StOton,  49 
R  148. 

A  member  cl  an  insolvent  firm  may,  with 
the  consent  of  his  partner,  use  the  assets  of 

*  HiBapproprlatfon  of  property  of  firm  by  pay* 
mem  of  iDdividual  debt  of  nartner,  tee  uoia  t 
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iDch  firm  to  pay  premium*  on  a  polic;^  of  in- 
ftoranoe  on  hia  life  for  the  benefit  of  hia  wife, 
to  whom  he  is  in  good  faith  indebted,  and 
partnenhip  creditors  cannot  set  aside  the 
transaction  nnleas  they  show  fraud.  Hamh 
ver  NaL  Bank  ▼.  Klein,  60  R.  47. 

A  member  of  a  mercantile  partnership  de* 
livered  goods  of  the  partnenhip  to  his  phy- 
ausan«  by  agreement^  on  account  of  his  in* 
diTidnal  delS  due  and  to  become  due  to  him. 
The  physician  knew  that  the  goods  belonged 
to  tlM  partnership.  The  other  partner  knew 
nothing  of  the  agreement  at  the  time,  bat 
■nbeequently  learning  it,  he  offered  the  phy- 
sician to  allow  hie  account  ss  a  credit  if  he 
would  pay  ttke  balance  of  the  firm  account 
in  cash,  out  this  offer  was  not  accepted, 
la  sn  action  by  him  against  the  physician, 

—  keldf  1.  That  the  agreement  was  not 
binding  on  the  plaintiff;  2.  That  the  unao- 

i  I        eepted  offer  was  not  a  ratification  of  it. 
,  Hurt  T.  Clarh,  28  R.  751. 

80.  By  mortgage  oi  firm  property. 

—  One  partner  has  a  right  to  encumber  the 
entire  interest  in  personal  property  of  the 
partoenbip  f cr  the  seenrity  of  the  debts. 
Jkmaid  r.  HewiU,  7S  D.  iSl. 

One  partner  may  mortgage  or  pledge  all 
the  goooB  of  the  firm.  The  mort^kge  is  not 
the  leas  effectiTe  because  unnecessaruy  made 
under  aeaL    Taplqf  v.  BuUerJiM,  35  D.  374. 

Where  com  of  three  partners  executes,  in 
the  firm  name,  with  the  consent  of  bis  co- 
partnera^  a  mortgage  on  land  owned  by  one  of 
the  other  partners,  for  the  purpose  of  secur- 
ing a  partnership  debt,  such  mortgage  will 
be  Talid  as  against  a  party  who^  wiw  actual 
notioe  thereof,  takes  a  subsequent  mortgage 
ef  the  same  property  from  the  partner  m 
wboee  name  the  title  stands.  WUtcm  t. 
Bwnier,  80  D.  795. 

40.  By  receiving  or  tranefBrring  ne- 
gotSattla  paper,  generally.  — In  all  con- 
tracts concerning  negotiable  paper,  the  act 
of  one  paurtner  binds  lul,  eren  diough  he  sign 
his  indiTidual  name,  if  it  appear  on  the  face 
of  the  peper  to  be  on  partnership  account, 
sad  to  DO  intended  to  have  a  joint  operation. 
Crooer  r.  Srker,  61  D.  724. 

A  note  assigned  by  <me  member  of  a  part- 
nership does  not  pass  such  an  interest  m  it 
that  the  assignee  can  set  it  off  in  a  suit  on  a 
bill  single  executed  by  himself  to  the  as- 
ngnor,  who  assigned  it  after  maturity  to  the 
plaintiff:     Melntbrt  v.  McLaurm,  36  D.  300. 

The  transfer  by  a  partner  of  notes  due  the 
partnership  in  payment  of  an  individual  debt, 
at  a  time  when  the  insolvency  of  the  part- 
nership was  not  known,  does  not  indioats 
fraud.     HtaUam  v.  Dow,  70  D.  404. 

Attorneys  at  law  who  are  partners  in  the 
praetioe  of  their  profession  have  no  author- 
ity to  bind  the  firm  by  becoming  parties  to 
negotiable  instruments,  unlesis  such  author- 
ity is  given  by  the  terms  of  partnership,  or 
expressly  given  or  recognised  by  both,  or 
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may  be  implied  from  the  general  habits  of 
the  partners  in  their  business  tranaactiona. 
Friend  v.  Duryee,  35  R.  89. 

The  members  of  a  firm  engaged  in  the  in- 
surance, real  estate,  and  collecting  business 
have  no  implied  power  to  bind  each  other  by 
commercial  paper  in  the  name  of  the  firm. 
Such  power  can  only  arise  from  consent,  rati* 
fication,  custom,  or  necessity.  Deardot/w^ 
Thaeher,  47  R.  95. 

41.  By  making  a  bill  or  note.  — 1. 
In  genercU,  —  Every  partner  has  implied  au- 
thority to  bind  his  copartner  by  ihe  making 
of  notes  and  the  drawing  and  accepting  or 
bills  for  commercial  purposes  consistent  with 
the  object  of  the  partnership;  and  to  rebut 
this  presumption  of  authority  there  must  be 
proof  of  fraud,  or  a  knowledge  of  the  want 
of  authority,  or  notice  to  the  party  seeking 
to  charge  the  firm  that  the  other  partners 
would  not  be  responsible  for  the  acts  of  their 
copartners.    Oroster  y.  Kirker,  51  D.  724. 

Drawing,  accepting,  or  indorsing  bills  or 
notes  by  one  partner  in  the  name  of  the  firm 
or  in  their  behalf  renders  all  the  firm  liable 
to  a  bona  fide  holder,  although  the  other  part- 
ners were  ignorant  of  the  ^ansaction.  Flern* 
ming  v.  PreacoU,  45  D.  766. 

One  partner  has  no  authority  in  the  name 
of  the  firm  to  guarantee  the  debts  of  others^ 
nor  to  make  or  indorse  notes  or  bills  for  the 
accommodation  of  others,  unless  such  author- 
ity has  been  specially  conferred,  or  may  be 
inferred  from  the  common  oourse  of  business 
of  the  firm,  or  the  previous  course  of  dealing 
between  the  parties.  8weet»er  v.  French,  49 
D.666. 

Authority  of  a  partner  to  make  a  guaranty, 
or  to  make  or  indorse  notes  or  bilu  for  the 
accommodation  of  others,  need  not  be  shown 
by  direct  positive  proof,  but  may  be  inferred 
from  the  common  course  of  the  business  of 
the  firm,  or  the  previous  course  of  dealing 
between  the  pames.  Ratification  by  the 
other  partners  may  also  be  presumed  from 
their  acts  or  omissions  after  their  knowledge 
ci  the  act  done  in  the  name  of  the  firm.     lb. 

Actual  knowledge  that  ncBotiable  paper 
was  eiven  without  consent  of  certain  part- 
ners u  a  good  defense  to  the  non-consenting 
?iartners.  BaUeman  v.  Bank  qf  MiddUtown^ 
0  D.  142. 

In  an  action  against  a  firm  on  negotiable 
paper  drawn  and  discounted  by  a  partner  in 
name  of  firm,  it  is  not  error  to  reject  evidence 
showing  that  the  partner  having  the  paper 
discounted  appropriated  the  proceeds  to  his 
own  use.    lb. 

In  an  action  against  a  partnership,  evi- 
dence having  no  tendency  to  disprove  exist- 
ence of  partnership,  as  that  the  partners 
held  the  real  estate  used  in  their  partnership 
transactions  as  tenants  in  common,  or  that 
the  counsel  of  one  of  the  partners  advised 
him  not  to  enter  into  the  partnership,  or 
that  the  partner  having  the  paper  discounted 
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did  not  pay  over  to  the  other  putner  his 
proportion  of  the  profits  of  the  ooncern,  is 
Bot  admissible  for  that  purpose.    Pk 

Whether  a  partner  has  revoked  the  implied 
anthoriW  of  his  oopartner  is  a  question  ol 
fact,  llierefore,  it  was  held  in  an  action  on 
a  promissory  note  againut  two  persons,  as 
partners,  that  the  fact  that  one  of  them  was 
a  dormant  partner  merely,  and  had  refused 
to  give  a  joint  note  with  the  other,  did  not 
necessarily  constitute  a  revocation  of  the 
partner's  implied  authority,  but  was  evi- 
dence only  of  such  revocation.  LeaviU  v. 
Peek,  8  D.  157. 

2.  BUbf  and  orden  for  f/umeg.  —  A  bill 
drawn  by  a  partner  contrary  to  the  partner- 
ship agreement  is  binding  on  the  firm,  as 
apamst  third  persons  taking  it  without  no- 
tice of  the  agreement^  if  dnwn  in  the  firm 
name  for  a  partnership  demand.  Bank  q^ 
Rochester  v.  Monteath,  43  O.  681. 

A  partner  has  no  right,  without  consent  of 
his  copartner,  to  give  an  order  in  the  firm 
name,  to  his  own  separate  creditor,  on  a 
debtor  of  the  partnership;  and  the  fact  that 
his  copartner  knew  of  such  order  before  it 
was  executed,  and  did  not  give  notice  of  his 
dissent  thereto,  to  such  creditor,  wiU  not 
prevent  the  firm  from  recoverinff  from  him 
the  amount  of  the  order.  MeKmney  t. 
BrighU,  65  D.  512. 

3.  PrKtmiuory  woU — FirmUabiU, — Amer- 
eantile  partnership  is  liable  on  a  promissory 
note  signed  by  one  of  its  members,  in  the 
firm  name,  without  the  knowledge  or  consent 
of  his  copartners,  although  the  note  was 
given  for  the  debt  of  a  third  person  uncon- 
nected with  the  partnership  business.  Howes 
V.  Duntm,  19  D.  663. 

A  promissory  note  given  by  a  person  who 
is  engaged  with  three  others  in  manufacturing 
paper,  tor  material  which  was  used  in  maJc- 
mg  paper,  is  binding  upon  all  of  such  per- 
sons, although  it  appears  that  the  only 
authority  the  person  had  to  sign  such  per- 
sons* names  to  said  note  was  an  agreement 
entered  into  by  all  of  said  parties,  providing 
what  each  person  should  cfo  in  the  manage- 
ment of  said  business,  and  the  authority 
given  to  him  who  signed  the  note  was  "to 
collect  the  stock  and  market  the  paper." 
Doak  V.  Swatm^  22  O.  233. 

A  note  executed  in  the  firm  name  by  one 
member  thereof  is  prima  faeU  obligatory 
upon  the  firm,  and  it  is  incumbent  upon  a 
party  denying  the  firm's  liability  to  prove 
that  it  was  not  executed  for  the  benefit  of 
the  firm  or  in  its  business.  HamiUon  v. 
Summers,  54  D.  509. 

The  fact  that  the  payee  believed  that  the 
borrowed  money  for  which  the  note  was  given 
was^to  be  applied  to  an  individual  purpose  will 
not  prevent  the  note  from  binding  the  firm, 
if  the  money  borrowed  was  actually  used 
for  a  partnership  purpose.     lb. 

To  l)ind  a  partner  by  a  note  drawn  by  a 
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copartner  in  his  own  name,  it  must  appeat 
that  such  name  was  the  style  of  the  tirm. 
MackUn  v.  CnOchtr,  99  D.  680. 

In  an  action  against  a  firm  upon  its  prom« 
iBsory  note  made  by  a  partner,  brought  by 
a  transferee  from  payee, — hMj  1.  That  the 

E resumption  was  that  the  note  was  for  the 
enefit  of  the  firm;  2.  But  defendants  might 
show  that  it  was  made  in  fraud  of  the  firm, 
to  the  knowledge  of  payee;  and  3.  That 
thereupon  the  presumption  would  be  that 
the  transferee  was  not  a  bona  fide  holder  for 
value.     Carrier  v.  Cameron^  18  R.  192. 

4.  -...^fyrm  nd  Uable,  —  A  partner  has  no 
power  to  bind  his  copartners,  without  their 
assent,  by  signing  the  firm  name  as  sureties  on 
the  note  of  a  turd  person,  and  the  burden 
is  on  the  creditor  to  prove  the  assent.  Foet 
▼.  SaUn,  10  D.  208. 

A  promiuory  note  signed^  hy  a  person  in 
whose  name  a  copartnership  is  carried  on 
does  not,  idthough  in  the  hands  of  an  inno- 
cent holder,  prima  fade  bind  his  copartners; 
and  the  burden  of  proving  that  the  note  was 
given  for  the  use  of  the  copartnership  is 
upon  the  holder.  Mam^/detwers*  Bam  ▼• 
Winsiiip,  16  D.  369. 

A  note  given  by  one  partner  in  his  indi« 
vidual  name  cannot  be  enforoed  against  th« 
partnership,  though  made  in  consideration 
of  property  of  which  the  firm  had  the  bene- 
fit.    Holmu  T.  BurUm^  31  D.  621. 

A  debt  is  not  paid  by  a  note  given  by  one 
of  the  partners,  in  the  firm  name,  withoat 
authority.  And  the  credito^r  may  resort  to 
his  original  cause  of  action,  even  after  he  haa 
brought  suit  on  the  note,  particularly  if  he 
was  iffuorant  of  tiie  invalidity  of  the  note  at 
the  time  when  he  brought  his  action  on  itb 
Lee  V.  F(nUaiM,  44  D.  505. 

A  partner  is  not  liable  upon  the  individual 
note  of  a  copartner  given  upon  the  purchase 
of  goods  for  the  use  of  the  firm;  though  he 
may  be  liable  upon  the  implied  contract 
unless  the  note  was  accepted  in  dischaige 
of  the  partnership  liability.  ModsSm  ▼• 
CnOchar,  99  D.  680. 

5.  T%DO  firme  with  common  partner,  —  Oom 
who  is  a  member  of  several  firms  may  draw 
and  indorse  the  same  paper  as  the  represent- 
ative of  each;  and  this  u  no  ground  for  sna- 
picion  that  his  indorsement  .of  the  name  of 
one  firm  is  in  bad  faith  to  the  other  aa 
maker  of  the  note.  Miller  v.  Consolidation 
Bank,  88  D.  475. 

Where  a  partner  in  two  firms  made  and 
indorsed,  in  the  name  of  one  of  them,  a  note 
payable  to  its  own  order,  and  then  indorsed 
the  name  of  the  other  firm,  there  is  nothing 
on  the  face  of  the  paper  to  indicate  that  the 
note  was  not  drawn  by  the  first  firm  in  their 
usual  course  of  business  in  a  partnership 
transaction  with  the  second  firm;  and  the 
bank  discounting  it  is  not  put  upon  notice  as 
to  the  good  faith  of  the  common  partner  in 
executing  it  by  the  mere  fact  that  the  note 
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■ad  JndonmieDti  are  all  in  hii  handwriting. 

A  note  mada  under  the  following  eironm- 
itaneee  waa  hM  to  be  the  property  of  the 
firm,  and  not  chargeable  to  the  individual 
member  who  aignea  it;  riz.:  O.  B.  MoFar* 
land,  the  teatator  of  defendant  in  error,  and 
Brown,  the  plaintiff  in  error,  were  partnera 
in  a  atore  under  the  firm  name  of  McFar- 
lend  &  Cou,  and  they  were  partnera  with 
one  Galdwell  in  a  smelting  furnace,  nnder 
tho  name  of  Phcsnix  Fnmaoe.  The  latter 
firm  owed  the  former  firm  one  thousand  two 
hundred  doUara,  which  waa  represented  by 
an  individual  note  of  McFarhmd,  drawn  in 
favor  of  Brown.  Brown  claimed  a  right 
to  charge  the  whole  ol  this  note  against  Mc- 
F!arlaaa*a  eetate,  but  the  dsim  was  disal- 
lowed.   Proton  V.  MeFaHauid^  80  D.  598. 

A.,  who  waa  a  member  of  the  firm  of  M. 
k  Ca,  and  also  of  W.  ft  Co.,  made  his  indi- 
vidual note  to  the  order  of  W.  ft  Co.;  it  was 
indoraod  by  W.  ft  Co.,  and  A.  then  indorsed 
is  with  the  firm  name  of  M.  ft  Ca,  and  it 
waa  put  for  negotiation  for  W.  ft  Ca,  into 
the  bands  of  a  note-broker,  who  sold  it  to 
plainttffl  W.  ft  Co.  were  in  the  vinegar 
basinesa,  and  M.  ft  Co.  in  a  business  not  re- 
quiring the  use  of  vinegar.  Befd^  that  these 
enenmatancea  were  not  su£Boient  to  put 
plaintiff  on  inquiry  as  to  the  character  of  the 

Sper,  and  the  fact  that  the  indorsement  of 
.  ft  Co.  waa  in  fraud  of  the  firm  did  not  re- 
Ueve  anch  firm  from  liability.  Moorehead  T. 
QUmort,  18  R.  4B5. 

&  Nari'trading  fartnenhxpt, — One  part- 
ner can  bind  his  copartners  by  note  in  the 
name  of  the  firm  in  those  partnerships  only 
that  are  engaged  in  a  trade  or  concern  in 
which  the  lasuing  or  transfer  of  bills  is 
■eceseary  or  usual,  unless  express  authority 
f<»r  the  purpose  is  given.  Lanier  v.  MeCabe^ 
48  D.  173. 

One  partner  in  a  non-trading  partnership 
cannot  mnd  his  copartner  by  a  oil!  or  note 
drawn,  accepted,  or  indorsed  by  him,  in  the 
iHune  of  the  firm,  not  even  for  a  debt  which 
tli«  firm  owee,  nnlesa  he  have  express  au- 
thority therefor  from  his  copartner,  or  un- 
less the  giving  of  such  instrumeift  is 
aeoeeeary  to  the  carrying  on  of  the  firm 
baainesa,  or  is  usual  in  similar  partnerships; 
and  the  burden  is  upon  the  holder  of  the 
note  to  prove  such  authority,  necessity,  or 
uaage.     SnM  v.  Sloan,  19  R.  757. 

Cme  member  oi  a  firm  of  attorneys  cannot, 
without  special  authority,  bind  his  copart- 
Bor  by  a  promissory  note  executed  in  the 
firm  name,  even  though  it  be  given  for  a 
firm  debt,  nnlesa  it  affirmatively  appear  that 
it  waa  necessary  to  the  carrying  on  of  the 
firm  business,  or  was  usual  in  similar  part- 
nershipa.     /b. 

Ona  member  of  a  partnership  formed  for 
eosiductin^  a  theater  haa  no  implied  power 
lo  bind  hia  partner  by  a  note  in  the  firm 
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name,  in  the  absence  of  necessity,  usaf^e,  or 
ratification;  and  the  burden  of  proof  la  on 
the  holder.     Peate  v.  Oole,  55  R.  63. 

4d.  By  accepting  a  bill.  ~- An  accept- 
ance by  one  member  of  a  firm  of  a  bill  of 
exchange  which  represents  a  private  debt 
of  his  own  binds  the  firm,  if  tne  holder  of 
the  bill  was  ignorant  of  the  nature  of  its 
consideration.     PoUer  v.  DiUim,  37  D.  185. 

If  one  partner  draws  a  bill  of  exchange 
on  the  firm  in  payment  of  his  own  individ- 
ual debt,  and  accepts  it  in  the  name  of  the 
partners,  without  the  consent  or  knowledge 
of  his  copartner,  the  other  partner  is  not 
liable,  and  an  action  cannot  be  sustained 
against  him  upon  such  acceptance.  Brown 
T.  Duneanson,  I  D.  409. 

A  firm  is  bound  by  aa  aooeptance  in  aa 
agent's  name,  which  it  haa  adopted  aa  a 
firm  name  by  an  agreement  of  the  partnera 
to  do  buainesa  under  the  name  of  such 
agent,  where  it  .does  not  aopear  that  the 
agent  was  doing  business  also  on  his  own 
account;  but  if  that  fact  appears,  it  must 
be  shown  that  he  accepted  the  bill  on  ao- 
ooont  of  the  partnership,  in  order  to  bind  it. 
Bamk  of  Rochester  v.  Monteaih,  43  D.  681. 

A  partnership  b  bound  by  the  aooommo* 
dation  acceptance  or  indorsement  of  coo 
partner  in  the  name  of  the  firm.  FUnnming 
V.  PrueoU,  45  DJ  766. 

Acceptance  of  a  bill  of  exchange,  drawn 
on  a  partnership,  by  one  member  of  a  firm, 
in  hia  own  name,  does  not  bind  the  firm. 
One  parser  has  general  power  to  bind  the 
firm,  but  only  by  use  of  the  firm  name. 
Jleenan  v.  Nash,  83  D.  790. 

An  individual  member  of  firm,  who  ac- 
cepts bill  of  exchange,  drawn  upon  the  finoi, 
in  his  own  name,  does  not  become  individ- 
ually liable,  nor  does  he  bind  the  firm.     lb, 

48.  By  indorsinsr  a  bill  or  note.  •— 
Where  partners  are  sued  as  indorsers,  the 
indorsement  being  made  by  one  of  the  firm, 
his  copartner  ia  not  liable  nnlesa  shown  to  be 
a  party  to  the  oontract.  WUoon  v.  WiWatfM^ 
28  D.  d18. 

Notice  thiit  the  indorsement  waa  not  on 
account  of  a  partnership  transaction  will 
defeat  the  holder's  right  of  recovery  against 
the  firm.     76. 

That  the  plaintiffs  parted  with  their  goods 
in  the  ususd  course  of  trade,  and  on  the 
credit  of  the  indorsement,  will  not  help 
them.     lb. 

In  such  case,  the  question  involved  is  one 
of  contract,  not  of  fraud,  and  the  holder  of 
the  paper  ia  not  entitled  to  have  the  ques- 
tion of  fraud  submitted  to  the  jury.     lb. 

To  bind  a  partner  by  the  unauthorized 
acts  of  a  copartner,  on  the  ground  of  assent, 
there  must  be  more,  than  slight  and  incon- 
clusive evidence  of  such  assent,     lb, 

A  partner's  indorsement  of  the  firm  name 
for  his  private  purposes,  without  the  consent 
or  knowledge  of  nia  oopartnera,  will,  after 
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the  note  hM  pMsad  to  a  bona  fidt  holder, 
bind  the  firm;  bat  not  where  uie  holder'e 
ignoranoe  that  it  waa  to  indorsed  withoat 
authority  arises  from  hii  gross  negligence. 
Neio  York  Fire  InB.  Co,  t.  BemuU^  13  D. 
109. 

Where  a  partner  indorses  the  firm  name 
as  snrety  for  a  third  person,  withoat  the 
oonsent  or  knowledge  of  his  copartners,  the 
firm  is  not  bonnd,  and  it  lies  with  the  in- 
dorsee to  prove  the  partner's  anthority  for  so 
using  the  partnership  name,  and  the  mere 
fact  that  the  indorsee  had  no  knowledge,  ex 
press  or  implied,  of  the  partner's  want  of 
anthority,  will  not  be  sufficient  to  charge  the 
firm.  JVew  York  Fire  Ins,  Co.  r,  Bennett,  18 
D.  109;*  AndretM  r.  Pianiere*  Bank,  45  D. 
800. 

Authority  of  a  partner  to  bind  his  copart- 
ner by  signing  the  partoership  name  to  a  note, 
as  sureties  m  a  third  person,  may  be  pre- 
sumed from  oircumstances.  AmdreiM  ▼. 
Plantere*  Bcuik,  45  D.  dOO. 

The  presumption  of  anthority  in  such  a 
«ase,  arising  from  the  fact  that  such  partner 
had  been  in  the  habit  of  using  the  firm  name 
in  such  a  mode,  b  rebutted  by  proof  that 
snch  other  partner  was  not  the  acting  part- 
ner, and  that  when  such  a  use  of  the  firm 
name  came  to  his  knowledge,  he  denied  that 
any  such  authority  was  reposed  in  his  oo- 
partoer.    lb. 

An  aeoommodatioii  indorsement  of  a  bill 
hv  one  member  of  a  firm  is  not  sufficient  to 
charge  the  other  member  of  the  finp,  in  the 
abeence  of  proof  of  an  express  or  implied 
authority,  independent  of  the  anthority  con- 
ferred by  the  partoership.  Ckenowiik  r, 
ChamberUn,  43  D.  145.  And  in  such  case 
the  burden  of  proving  the  authority  or  oon- 
sent of  the  copartner  rests  on  the  creditor  or 
holdw  of  the  note.  Hendrie  v.  BerkowUz, 
99  D.  251;  SweeUerr,  French,  48  D.  666. 

Where  a  third  person  finds  a  note,  in- 
dorsed by  a  member  of  a  firm  in  the  firm 
name,  in  the  hands  of  the  maker,  this  is  no- 
tioe  to  him  that  the  firm  indorsement  was 
for  the  accommodation  of  the  maker.  Hen- 
ehrie  v.  BerkowiU,  99  D.  251. 

44.  By  giving  bill  or  noto  of  firm  for 
Individual  debt. —  A  note  given  in  the 
name  of  a  firm  by  one  partner  for  his  own 
private  debts,  and  known  to  be  so  given  by 
the  person  taking  it,  does  not  bind  the  other 
partoers,  unless  they  were  previously  con- 
sulted, and  consented  to  the  transaction. 
Lanier  v.  McCabe,  48  D.  173;  lAmngtUm  v. 
Booeevett,  4  D.  273;  Toj^lor  v.  HUljfer,  26  D. 
430. 

Where  one  of  two  partners  gives  the  firm 
note  for  his  private  debt,  without  tiie  con- 
sent of  his  oopartoer,  the  latter  is  not  bound 
thereby,  even  though  the  debt  be  for  goods 
which  have  been  subsequently  applied  to 

•  Psrtner'i  power  to  bind  firm  aa  Bitretj  on 
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the  use  of  the  firm.    PoindexUr  v.   Waddm. 
8  D.  749. 

A  subsequent  verbal  promise  by  one  part- 
ner, to  pay  a  note  given  by  another  for  tho 
latter's  individual  debt,  is  void  under  the 
stetuto  of  frauds.  Taylor  v.  ffilhfer,  26  D. 
43a 

Evidence  of  knowledge  of  a  former  abuse 
of  the  partoership  signatore,  for  private 
purposes,  by  a  partoer,  on  the  part  fit  a  plain- 
tiff suing  on  a  note  made  in  the  firm  name 
by  such  partoer,  and  oontested  b^  the  other 
partoers  as  heia^  made  for  the  private  use  of 
such  partoer,  wito  the  knowledge  of  the 
plaintiff  i*  admiuible  as  tending  to  show 
edenter,    Baetman  v.  Coooer,  26  D.  600. 

A  partoer*s  use  of  the  firm  name  for  a  pnr^ 
pose  entirely  distinct  from  the  partoership 
business  is  prtma  fofU  evidence  that  the 
act  was  unauthorixed  and  a  fraud  upon  the 
partoership,  and  such  evidence  must  be  re- 
butted by  one  seeking  to  hold  the  other  part- 
ners bound  by  the  contract,  by  showing  their 
assent  thereto  Boatman  v.  Cooper,  26  D. 
600.  8.  P.,  ileetoucf'efc. /fM.  Gs.  V.  J^jeAonl- 
so»,39R29a 

All  the  partoers  are  liable  on  a  note  in- 
dorsed in  tne  firm  name,  though  transferred 
by  one  partner  for  his  individual  benefit,  if 
it  is  sued  upon  by  an  indorsee  who  shows 
that  he  acquired  it  before  matority  and  for 
value.  Bank  ofSL  Albane  v.  Oi&Uand,  36  D. 
566.    8.  T,,Bedlonr.CkurehiU,  40  K,Z4A. 

A  note  of  a  firm  given  for  a  private  debt  of 
one  partoer  is  good  against  the  firm  in  the 
hands  of  a  bona  fidt  holder;  the  right  of  the 
individual  partoer'a  creditor  Spending, 
however,  on  the  consent  of  all  the  partoers, 
Baldeman  v.  Bank  qf  Middletown,  70  D.  142. 

A  partnership  for  the  practice  of  medicine 
does  not  authorias  one  of  the  partoere  to 
bind  the  firm  by  a  note  given  in  the  name  of 
the  partoership  for  money  borrowed  for  the 
private  and  inoividual  use  of  the  partner  by 
whom  the  note  was  given.  OrotthwaU  v. 
Boat,  34  D.  618. 

A  company  formed  to  operate  a  steam  saw- 
mill ii  not  a  partoership  having  the  ri|^t  to 
issue  bills.  And  a  note  signed  by  one  stook- 
holder  in  such  oompany,  and  by  another 
indorsed  over  to  the  latter's  creditor,  in  pay- 
ment of  his  own  individual  debt,  is,  in  effect^ 
the  note  of  those  two  stockholders  only, 
Lanier  v.  MeCabe,  48  D.  173. 

A  member  of  a  publishinff  partoership 
executed  his  note  for  his  individual  debt,  and 
indorsed  it  in  the  firm  name  to  a  bona  fide 
holder.  HM^  that  the  firm  were  not  prtma 
fade  liable  upon  it.  Po(]^  v.  Wmmort^ 
27  R.  733. 

One  member  of  a  firm  of  livery-steble 
keepers  cannot  bind  the  firm  by  a  note  ia 
the  firm  name  for  his  private  debt,  in  the 
abeenoe  of  express  authority,  neoessityy  or 
custom.     Lexi  v.  LcrtAatn,  48  R.  361. 

A  partner  made  hii  promissory  note  and 
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iadoned  it  in  tlie  firm  Bune  withoat  his  oo- 
partnor's  knowledM  or  oonsent»  in  payment 
a  an  indiTidnal  debt  to  defenduit,  who  took 
the  note  with  knowledge  of  the  facta,  and  in 
order  to  bind  the  firm,  indorsed  it  before 
natority  to  %  honajide  holder  for  valne.  The 
note  wma  paid  ont  of  the  firm  asaeta.  Stldf 
that  defendant  waa  ^^ty  of  a  fraud  for 
whieh  bo  waa  liable  in  damagea,  but  that 
tiie  frnnd  waa  not  npon  the  firm,  but  npon 
the  individnal  partners,  who  did  not  consent 
to  the  indorsement  of  the  note,  and  that  the 
canae  of  action  against  the  defendant  did  not 
pasa  to  plaintifib  by  a  general  assignment  of 
the  asMtaof  the  firm^  or  by  a  oonveyanoe  to 
idaintifBi  of  the  firm  mterest  of  a  partner  in- 
lored  by  tho  tend.  Cb/ims  t.  8mUh,  8  R. 
57S. 

One  partner,  withoat  the  knowledge  or 
eoDsent  of  his  copartners,  and  not  in  the 
partnerabip  business,  executed  a  promissory 
note  in  his  indiTidnal  .name,  and  for  his  own 
benefit,  adding  the  firm  name  under  his  own. 
There  being  a  conflict  of  evidence  whether 
the  payee  waa  informed,  at  the  time  of  its 
aq^otintion,  that  it  was  an  indiridnal  trans- 
action, — Ae&2,  that  the  jnry  might  consider 
the  dzenmstanae  that  the  note  pnrfKnrted  to 
be  tiia  partner's  indiTidnal  obligation,  with 
the  firm  name  underneath  his  own,  in  deter- 
mining that  disputed  question  of  &ot  ^A«r- 
wood  T.  ^fiow,  26  R.  166. 

45.  ByaaaladinstnuiiiaLtflb— 1.  Oener^ 
aUif.  —  A  partner  has  no  power  to  bind  his 
eopartnar  oy  an  inatntment  under  seal,  with- 
oat spedal  anthority.  Trimble  t.  Ooont,  12 
D.  411. 

The  law  of  partnership  is  part  of  the  law 
Borchant,  which  has  respect  exdusiTelv  to 
the  bosiness  of  commerce;  and  as  sealed  in- 
strmnenta  do  not  ordinarily  enter  into  such 
^■aiiiii'Ht  tho  authority  of  a  partner  does  not 
sKtsnd  to  thoir  execution,  liatir.  Wiiket% 
21  D.  382. 

The  mere  partnership  relation  wiU  not 
aothoriie  one  partner  to  execute  an  instm- 
ment  under  seal,  whereb;^  a  new  and  original 
ebligatioa  ia  created,  which  will  be  binding 
sn  the  firm.    MeDoiuUd  t.  BggkaUm,  60  D. 


A  aeeled  instrument  signed  by  a  partner 
with  the  firm  name,  even  though  giTen  in  a 
partnership  transaction  and  for  the  partner- 
riiip  beoent,  does  not  bind  his  copartners. 
Bari  T.   Wither9,  21  D.  382. 

While  as  A  cenerai  proposition  one  part- 
ner eaiiBfli  btnd  another  by  deed,  yet  in  tiie 
regular  oonne  of  business,  as  in  the  execu- 
tioa  of  a  charter-party,  he  may  do  so.  Stn^- 
/»  T.  NeufdU  4  D.  706. 

Where  a  partner  undertakea  to  bind  his 
eopartaefs  by  an  instrument  in  writing, 
withoat  express  authority,  he  will  be  per* 
It  limble  on  such  contract.     Skinner  t. 


DapUM,  10  D.  286. 
A  sealed  eontnet  executed  by  one  partner 
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in  the  name  of  the  firm,  withoat  preTioos 
authority  or  subsequent  ratification  by  his 
copartner,  does  not  bind  the  latter.  Van 
Deueen  t.  Bhtm^  29  D.  682. 

Such  partners  are  liable  on  a  quantmm 
vnaruU  and  fucntfiini  vaUhat  for  labor  and 
materials  furnished  to  the  firm  before  its  dis- 
solution, in  attempted  execution  of  such  in- 
Talid  contraet,  it  being  for  a  purpose  within 
the  scope  of  the  partnership,  though  the 
work  is  not  completed  until  after  the  diss(^> 
tion.    lb. 

Plartners  executing  under  seal,  in  the  name 
of  the  firm,  an  insUnment  which  does  not 
require  to  be  sealed,  does  not  render  it  Tdd. 
It  may  be  treated  as  a  Talid  writing  bf 
parol.     Tajfle^  t.  BtOterjSeld,  36  D.  374. 

A  partner  has  no  authority  to  bind  hit 
firm  Dy  an  instrument  under  seal,  erev 
where  the  seal  is  not  essential  to  the  Tulidil^ 
of  the  instrument.  Sckmertz  t.  Skreeve,  1  R» 
439. 

But  where  the  eootrmot  is  independent  of 
the  instrument,  and  has  been  executed  on 
behalf  of  the  firm,  the  making,  for  the  pur- 
poses of  OTidenos^  of  an  instrument,  under 
seal,  by  a  partner,  wiU  not  Titiate  such  oon- 
tract    Jb. 

2.  Bonde.  —  Money  borrowed  by  a  partner 
upon  his  indiTidnal  credit,  and  for  wnich  he 
givee  his  separate  bond,  is  not  chargeable  to 
the  partnership,  though  it  comes  to  its  asei 
Wim»  T.  HiU,  31  D.  412.  Otherwise,  how- 
OTcr,  if  there  be  a  dormant  partner.  Norik 
Penn,  Coal  Col*«  Appeal,  84  D.  487. 

A  bond  giTen  by  one  member  of  a  firm  for 
a  partnership  debt  is  binding  only  on  the 
party  executmg  the  bond,  and  not  on  the 
partnership.  McNattgkim  T.  Partridge^  88 
D.  731. 

One  partner  cannot  bind  eopartner  by  a 
forthcoming  bond  to  which  he  has  signed  the 
latter's  name  without  authority,  and  a  statu* 
tory  Judgment  on  inch  bond  is  invalid  as  to 
the  partner  not  signing.  Doe  t.  Tttpper,  43 
D.  483. 

Where  there  is  no  antecedent  debt,  and 
the  bond  of  one  partner  is  taken,  at  the  time 
money  is  loaned  to  a  partnership,  as  the  con> 
sideration  for  loaning  the  money,  it  can 
hardly  be  treated  as  a  collateral  security.  It 
jnust  be  considered  as  all  one  transaction, 
and  the  boud  is  the  only  security  contem- 
plated in  the  absence  of  strong  and  positive 
evidence  to  show  an  agreement  to  the  con- 
trary by  all  the  parties.  North  Penn,  Coal 
Co.'a  Appeal,  84  D.  487. 

Where  a  partner  bujri  real  estate  in  his 
own  name  and  gives  bis  individual  bonds  and 
mortgage  in  part  payment  therefor,  the  firm 
is  not  liable  to  the  esUer  for  the  unpaid  pur- 
chase-money, though  it  appears  by  the  firm 
books  that  the  limd  was  bought  on  firm 
account,  and  a  declaration  of  trust  was  after- 
wards executed  by  the  purchaser,  but  not 
recorded,  declaring  that  tne  money  paid  was 
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partnership  'undt,  and  that  the  land  waa 
held  by  him  in  tnut  as  partnership  property 
lb. 

In  a  bond  given  for  the  purpose  of  obtain- 
ing a  dissolntion  of  an  attachment  of  part- 
mership  property,  both  partners  were  named 
«s  principals,  bat  the  bond  was  execnted  by 
tnly  one  of  them,  in  the  name  of  the  nrm. 
ffddf  tiiat  it  oonld  not  be  enforced  against  a 
rarely  without  proof  of  the  nsent  of  the 
«ther  partner  to  its  execution.  BuueU  t. 
Annal^  12  R.  665. 

3.  DeidB,  —  One  partner  cannot  execute  a 
ieed  in  the  firm  name  so  as  to  bind  his  co- 
partner. Otrard  v.  Baaae^  1  D.  226;  Robifi- 
ton  ▼.  Orcwder^  17  D.  762;  Dee  ▼.  Tupper,  43 
D.  483. 

An  assignment  by  one  partner,  by  deed,  of 
all  the  interest  of  the  firm  in  a  bond,  passes 
the  firm's  right.  Mane  ▼.  Bellowe,  28  D. 
872. 

Deeds  professing  to  transfer  property  of 
an  absent  partner,  or  to  incnr  liauilities,  are 
regarded  as  absolutely  void  as  against  the 
partner  who  aid  not  join,  but  valid  as  to 
those  who  sign.     Doe  v.  Tupper,  43  D.  483. 

A  partner  may  bind  his  copartner  by  deed, 
if  the  deed  conveys  only  such  property  as 
could  be  conveyed  without  the  oeed.  Price 
T.  Alexander,  62  D.  626. 

The  execution  of  a  deed  purportinff  to  be 
executed  by  a  partnership^  but  acknowledged 
by  one  of  the  nrm  alone,  is  not  proved  un&ss 
a  previous  authorisation  or  subsequent  rati- 
fication by  his  copartners  is  shown.  Shirley 
V.  Feame,  69  D.  S75. 

Partner's  power  to  bind  copartners  by 
deed  discussed,  arguendo,  WcrraU  v.  ITtfim, 
66  D.  830. 

4.  Vaarkue  other  indrumenU,  —  If  one 
partner  execute  a  deed  of  release  under  his 
hand  and  seal,  in  the  firm  name,  of  a  debt 
due  the  firm,  it  extinguishes  the  debt,  and 
the  release  is  binding  on  the  firm.  Piereon 
V.  Hooker,  8  D.  467. 

A  mortgage  given  to  three  partners  to  se* 
enre  payment  of  a  debt  due  the  firm  may  he 
transterred  by  an  assignment  of  such  debt» 
executed  by  one  of  the  partners  in  the  name 
of  the  firm.  And  the  fact  that  a  seal  is  ap- 
pended to  the  name  of  the  firm  does  not  in- 
validate the  assignment  Duboie'e  Appeal^ 
80  D.  478. 

One  nartner  may  bind  the  partnership  by 
a  sealed  noted  executed  in  tbe  firm  name, 
for  a  loan  of  monegr  for  the  partnership  busi- 
ness, so  far  at  least  as  to  warrant  a  recovery 
under  the  common  counts,  by  bringing  in  the 
instrument  to  be  canceled.  Walah  v.  Zetmoii, 
88R.76. 

A  partnership  formed  to  continue  until  a 
certain  date  leased  premises  for  a  term  to 
expire  at  the  same  date,  and  made  valuable 
improvements  thereon.  Durins  the  term 
one  partner,  without  the  knowledge  of  tiie 
others,  took  a  renewal  of  the  leaM  in  ~ 
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own  name  for  a  term  to  begin  at  the  expira- 
tion of  the  partnership  term.  Held,  that 
the  new  lease  inured  to  the  benefit  of  the 
firm,  and  chat  the  partner  waa  in  equity  a 
trustee  of  the  lease  for  the  partnership. 
WidieU  V.  Reed,  19  R.  252. 

5.  Premoua  atUhorily,  or  wbeeqverU  rcUifica- 
Uon.  —  One  partner  or  member  of  an  associa- 
tion cannot  execute  a  deed  or  writing  under 
<(eai  so  as  to  bind  his  copartners  without  ex- 
press authority  therefor;  but  such  authority 
may  be  given  by  parol.  However,  if  by 
their  subsequent  acts  the  copartners  ratify 
a  contract  made  without  such  authoritv, 
they  will  l>e  compelled  to  contribute  ratably 
^o  any  damages  that  may  have  been  recovered 
at  law  on  such  contract  a^inst  the  partner 
executing  it.     Skinner  v.  Dayton,  lOD.  286. 

A  partner  present  and  assenting  to  the 
execution  of  a  sealed  instrument  by  his  co- 
partner in  the  firm  name  is  bonnd  thereby. 
Fitehihom  v.  Boyer,  30  D.  300;  Hart  v. 
Withers,  21  D.  382.  Such  presence  and  as- 
sent may  be  proved  by  any  evidence  satis- 
factory to  the  jury,  such  as  the  admissions 
of  the  party.  Fitehihom  v.  Bayer,  30  B. 
300.  S.  P.,  McDonald  v.  Eggleaion,  60  D. 
303. 

Circumstances,  if  tending  to  show  previous 
authority  or  subsequent  ratification  by  co- 
partners of  a  partner's  act  in  executing  ao 
instrmnent  under  seal  in  the  name  of  the 
firm,  should  be  submitted  to  the  jury.  J^e- 
DomUdr.  Eggleeton,  60  D.  308. 

One  ma^  adopt  a  seal  affixed  by  another, 
without  his  authority,  or  even  against  hie 
will,  and  by  delivery  make  the  instrument 
his  deed.     Hart  v.  Wiihers,  21  D.  382. 

One  partner  may,  by  virtue  of  parol  au- 
thority from  his  copartners,  bind  them  by 
an  instrument  under  seal,  although  as  a  gen- 
eral rule  an  authority  to  bind  another  by  an 
instrument  under  seal  must  itself  be  created 
by  a  like  instrument.  Wileon  v.  Hunter,  80 
D.  795.  Contra^  see  Hart  ▼.  Wither*,  21  D. 
882;  TurbevOU  v.  Ifyan,  84  D.  622. 

A  partner  may  bind  his  copartner  by  oon* 
tract  under  seal,  in  the  name  and  for  the  use 
of  the  firin,  in  the  course  of  the  partnership 
business,  if  the  oopartner  anents  to  the  oon* 
tract  before  its  execution,  or  afterwards  rat- 
ifies and  adopts  it;  and  sucii  assent  or  adoption 
may  be  by  parol.  Bomd  r.  Aitkin,  40  D,  5S0. 
8.  P.,  Cody  V.  Shepherd,  22  D.  379;  Price  v. 
Aleaxsnder,  52  D.  526;  Drumri^ht  t.  Phikni, 
60  D.  738;  McDonald  v.  Eagletton,  60  D.  803. 

46.  By  confewdon  of  Judgment.  — A 
confession  of  judgment  by  one  partner  binda 
him,  but  not  his  ot^Mrtner.  Biiaer  v.  Shtrnk^ 
87  D.  469;  North  v.  Mudge,  81  D.  441. 

Fraud  upon  the  partnership  by  one  of  two 
partners  wiU  be  relieved  against  in  a  court 
of  equity.  So  where  a  psrtner  gave  notes 
in  the  name  of  the  firm,  and  afterwards  con- 
fessed judgment  thereon,  eqni^  will  reliers 
the  oopartner  from  inch  judgment  it  appear- 
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Ing  that  htt  had  no  Iniowledge  of  tha  procaad- 
insa  until  tha  jndgmant  hML  baan  oDtainad. 
Maryem  t.  SeoU,  12  D.  S6. 

A  partnar  haa  no  anthority  to  eonfen  jndg- 
ment  for  Iria  eopartnor,  eithar  before  or  aftw 
diBaolntion;  and  whara  judgment  la  lo  oon* 
faaaad  after  diasolntion  by  one  partner,  it 
win  ba  aat  aside  as  against  the  copartner, 
and  an  azaention  against  him  will  be  qnashed. 
Morwm  ▼.  Ridtardwn,  67  P.  ^236. 

47.  By  adiniaalona  or  daolaratlona.* 
—  The  answer  and  admission  of  one  partner 
«poai  process  of  garnishment,  wher*.  both 
ba^e  baan  ragulariv  sarrad  with  process,  will 
bind  tha  other.    Andermn  ▼.  Warner  37  D. 
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An  adminioD  of  one  partner  that  he  has 
BO  right  of  action  is  eompetent  eridenoa  to 
shiow  tha  fact  admitted  by  him.  Codkran  r, 
Cttnmmghean,  50  D.  186. 

AekAowledgment  or  part  payment  of  a 
debt  by  one  partnar  amounts  to  a  promise 
binding  on  the  firm.  Burgan  ▼.  Lyw,  66  D. 
SX 

A  partnaf^s  declarations  are  aTidenoe 
M^minst  the  copartner  in  an  action  against 
tne  latter  upon  a  partnership  liability. 
FSettU  T.  Bwifi,  66  D.  214. 

Whara  the  anthority  of  an  agent  or  part- 
nar dapanda  npon  soma  fact  outside  liie 
tarms  of  his  power,  and  which,  from  its 
B&tnre,  rests  ]^culiarlj  within  his  knowl- 
adge,  hia  principal  or  firm  is  bound  by  his 
representation,  though  false,  aa  to  the  ex- 
iatanca  of  such  fact,  OriewM  ▼.  Haven,  92 
D.  380. 

Where  one  of  a  firm  of  warehousemen 
fialaaly  represented  to  a  person  who  adTanced 
momey  on  the  faith  of  such  representation 
that  ha  had  on  storage  with  the  firm  a  cer- 
tain quantity  of  grain,  the  innocent  partners 
ware  neld  bound  oy  such  representation  and 
by  the  firm  receipts  giren  by  the  former  for 
sndi  money,  and  responsible  therefor.     lb. 

Where  a  partner  falsely  represented  that 
ha  had  gram  on  storaae  with  hia  firm  of 
warehooaeman,  and  sold  the  same,  giving 
the  firm  receipt  for  the  price,  the  purchaser 
saing  for  conversion  of  the  min  was  en- 
titlad  to  recover,  though  evictence  was  im- 
properly received  whidi  showed  that  tha 
gram  naver  had  existence,    lb, 

A  payment  on  a  joint  and  several  prom- 
isaocy  note,  by  one  of  the  miners,  who  were 
partoera  when  they  signed  tha  note^  will 
take  it  out  of  the  statute  of  limitations  as  to 
tiia  others,  if  tho  note  is  a  partnership  debt 
aad  tha  payment  is  made  out  of  partnership 
fsmda,  sJthongh  the  partners  bad  disoon- 
tinned  the  partnership  style  and  were  oon- 
dncting  tha  business  as  a  corporation  at  the 
time  m  such  payment;  and  parol  evidence 
ia  admissible  to  show  these  facts.  Mix  v, 
ShaUmdt,  28  R.  611. 

*  See  also  Xvxdbxci,  im. 

3  A.  D.  R.  — 165 
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Acts  and  declarations  of  a  partoer  actoally 
engsged  in  a  transaction  in  nis  own  name 
io  not  bind  the  partoership  so  as  to  affix  a 
liability  upon  it.  Lockwooa  v.  BeckwUh^  72 
D.  69. 

48.  By  entries  in  books  of  account. 
—  Rntries  made  in  books  of  a  partnership,  to 
which  plaintiff  had  no  access,  are  not  bind- 
ing upon  him.     Folk  v.  WUeon,  83  D.  699. 

49.  By  receiTlngr  payment.  —  Pay« 
meitt  to  a  partoer  is  payment  to  the  firm, 
unless  expressly  forbidden  by  the  other  part- 
•lers.     Qregg  v.  Jamee^  12  D.  161. 

Receipt  of  money  by  an  sgent  is  pHma 
f%d€  evidence  of  its  receipt  by  the  principal; 
and  its  receipt  by  a  partner  is  jtrima/aek 
evidence  that  it  was  received  for  the  benefit 
aad  use  of  the  firm.  Smume  v.  Falooa  Oil 
Jk  M,  Co,,  100  D.  628. 

60.  By  oompromising  firm  daim.  •— 
Where  one  of  two  partoers  releases  a  debt 
due  the  partoership,  though  he  haa  no  an- 
thority to  release  mora  thu  his  own  moietv 
of  the  debt,  the  debt  is,  however,  discharged. 
Salmon  v.  Davie,  6  D.  410. 

51.  By  aaaignment  for  benefit  of 
creditors  .*— An  assignment  under  seal,  of 
the  effects  of  the  firm,  by  one  or  more  of  the 
partners  for  the  payment  of  the  firm  debtsi 
binds  the  rest.  Mobineon  T.  Orowier,  17  D. 
762. 

Whether  one  of  the  partoers,  during  tha 
existence  of  the  partoership,  may,  against 
the  consent  of  his  oopartnara,  assijpi  tha 
partnership  effects  In  tba  name  of  the  firm 
for  the  payment  of  a  firm  debt»  whereby  a 
preference  is  created,  gtusre.  Xgberie  T. 
WotO,  24  D.  28& 

Eithar  of  the  partners  before  tha  dissolu- 
tion of  the  firm,  or  all  of  them  afterwards^ 
may  appropriate  the  partoership  funds  to 
the  payment  of  one  oraditor  in  preferaaoe  to 
aaotner.    lb, 

A  deed  of  assignment  executed  by  one 
partoer  only  cannot  ba  avoided  on  that 
ground,  when  the  property  haa  been  deliv- 
ered to  the  assignee.  AnaeMf  v.  Weetem 
Bank,  40  D.  660. 

Que  partoer  has  no  implied  authority  to 
make  a  general  assignment  of  the  partoership 
property  for  the  benefit  of  the  partoership 
creditors,  and  such  assignment  is  void,  un- 
less the  otoer  partners  are  abeent  or  inca- 
pable of  expressing  assent  or  dissent.  Loeb  v. 
Piervoint,  43  R.  122.  Bat  their  subsequent 
ratincation  will  make  it  effectual  except  as 
to  persons  who  have  aoqnired  righto  inter- 
mediately.   Coleman  v.  DarUng,  57  R.  263. 

Where  one  partoer  abeconda,  leaving  tha 
partnership  insolvent,  the  other  may  make 
a  general  assignment  of  the  partnership 
property,  including  lands,  for  the  benefit  of 
creditors.     Sullivan  v.  SmUk,  48  R  854. 

*  Ansigninent  for  benefit  of  creditorst  wbethef 
one  partner  may  make,  see  note,  48  ft.  Sd9-86L 
Sec  also  Assign xkmtb,  etc,  i. 
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An  aiaignnient  by  partnmni  whidh  ifeipa- 
kta«  for  a  relesM  ui  mvalid*  anlen  it  trans- 
fan  the  leparate  estate  of  each  of  the 
partners,  and  this  although  it  may  not 
affirmatively  appear  that  the  partner  who 
failed  to  execute  the  deed  of  assignment  had 
any  separate  property.  B^mnessyv,  Wegtem 
Bank,  40  D.  560;  WiUon'f  Accounts,  46  D.  101, 

An  express  ratification  of  the  assiffnment 
by  the  partner  who  did  not  sign  the  deed  at 
the  time  of  its  exeontion  by  £e  other  mem- 
bers of  the  firm  can,  il  made  after  the 
expiration  of  the  time  given  for  the  execu- 
tion of  releases,  have  no  <nperatiori  whatever 
as  against  creditors  who  did  not  choose  to 
aocept  the  terms  proposed  in  the  assignment. 
Wamm*9  Acamnts,  45  D.  701 

6d.  By  submiMion  to  arlntration. 
—Though  one  partner  cannot  bind  his  co- 
partner, by  a  writing  under  seal,  to  submit 
to  an  awaid,  yet  if  after  the  award  is  made 
such  partner  aoceptd  the  amount  awardea 
and  indoraes  a  receipt  in  full  on  the  award,, 
it  bars  the  copartnership  claim,  being  in  the 
nature  of  a  release,  or  an  aocord  and  satis- 
faction.    Bwhanan  r,  Curry,  10  D.  200. 

08.  By  wrongful  acts,  irauds,  ote. 
—  1.  Negligence,  —  Where  physicians  are  in 
partnemhip,  all  are  liable  in  damages  for  the 
professional  negligence  of  one  of  the  firm. 
Myme  v.  Erwin,  66  R.  16^  WhUtaker  t.  CM- 
{tea,  57  R.  55. 

2.  /WumI.— For  the  fraud  or  deceit  of 
«ne  partner  within  the  scope  of  his  seneral 
partnership  authority,  the  partneruiip  is 
liable  in  oamagea.  Locke  t.  Stearm,  35  D. 
882. 

Acts  of  one  partner  in  effSRctinga  fraudu- 
lent purchase  of  lands  at  sherura  sale  is 
binding  on  all  the  partners.  BSgM  t.  ToUn, 
18  D.  219. 

A  partner  cannot  maintain  trespass  against 
a  purchaser  from  copartner  of  all  the  partner- 
ship goods,  though  the  aale  was  made  in 
fraud  of  hia  rights;  the  remedy  in  such  a 
case  ia  in  equity.  Welle  v.  MUekeU,  85  D. 
757. 

Members  of  a  partnership  firm  are  answer- 
able for  a  false  warranty  made  by  one  of 
such  members,  in  a  sale  oi  partnership  prop- 
erty, within  the  scope  of  his  authority;  and 
they  are  equally  liable  for  a  fraud  under  the 
same  circumstances,  especially  where  they 
Bbare  in  the  profits.  Morehouee  v.  Northrop^ 
89  D.  211. 

A  partner  who  receives  and  participates 
in  use  or  sale  of  goods  obtained  by  fraud  of 
copartner  will  be  held  to  have  adopted  the 
frtmdulent  act,  and  will  be  placed  in  the 
same  situation  in  reference  to  the  rights  of 
the  vendors  of  the  goods  as  if  he  had 
directed  his  copartner  to  procure  them,  or 
had  ori^nally  concurred  with  him  in  the 
transaction.    Jacobs  v.  Shorep,  97  D.  586. 

A  partner  on  a  note  signed  by  the  firm  b^ 
maans  of  a  forged  indorsement,  of  which  hia 


▼olnnae  I* 

copartner  was  ionorant,  obtained  mone|r 
from  a  bank,  whimi  waa  placed  to  the  ei«dit 
of  the  firm.  Before  the  maturity  of  the 
note  it  waa  discovered  that  the  indorsement 
was  forged.  Held,  that  the  amount  could  be 
recovered  immediately,  in  an  action  which 
would  well  lie  against  both  partners.  JIfan* 
^fachlren'  Bank  v.  Gore,  8  D.  88. 

N.  and  S.  jointly  owned  a  chattel,  and 
sffreed  that  K.  ahould  take  possession  and 
sell  it  for  their  Joint  benefit.  N.  did  so, 
and  sold  it  by  means  of  false  and  fraudulent 
representations,  dividing  the  profits  equally 
with  8.  Beli,  in  an  action  against  both  for 
the  fraud,  by  the  Tendee,  that  both  were 
liable,  althouffh  the  representations  were 
made  in  the  absence  of  8.,  there  being  no 
prvjof  that  he,  on  leaminff  that  they  had 
been  made,  had  repudiated  the  contract,  or 
had  ever  offered  to  restore  any  part  of  the 
consideration.  And  the  liability  of  the  de- 
fendants would  have  been  the  same  had  they 
been  regarded  as  partners.  Morehouae  t. 
HortArop,  89  v.  211. 

Defendanta  entered  into  a  written  agree* 
ment  to  purohaae,  leaae,  and  take  refusua  of 
lands  on  their  joint  account,  and  to  sell, 
lease,  or  work  the  lands  so  obtained,  all 
lossas,  expenses,  gains,  and  profits  to  be 
divided  equally  among  the  parties  to  the 
agreement.  There  was  evidence  that  thin 
agreement  had  previously  been  in  exiatenco 
by  parol.  R.,  one  of  the  defendants,  repre- 
sented to  plaintiffi  that  the  lands  were  oil- 
produoins,  whereas  the  indications  of  oil  had 
been  produced  by  petroleum  poured  on  the 
lands  through  the  connivance  of  J.,  another 
of  tihe  defendanta.  R.  waa  cognizant  of  the 
fraud,  but  it  did  not  appear  that  D.,  another 
defendant,  knew  of  it.  Plainti£Es  purchased 
the  lands,  and  after  diacovering  the  fraud, 
brought  an  action  against  defendants. 
Held,  that  the  agreement  entered  into  by 
defendanta  was  a  partnership,  and  waa  valid 
even  when  existing  by  parol;  also  that  D. 
was  liable  with  J.  and  R.  for  their  fraudu- 
lent acts  and  representations  in  the  tranaao-> 
tion  of  the  partnership  enterprise.  Ckeeter 
T.  DicheraoH,  13  R.  550. 

3»  Oonvereion.  — Conversion  committed  by 
one  partner,  of  property  which  has  been  de- 
livered to  him  Tor  purposes  connected  witJi 
the  busineaa  of  the  partnerahip,  ia  deemed  to 
be  the  act  of  the  firm,  unless  repudiated  by 
the  other  partners.  Nisbet  y.  Patton,  26  D. 
122. 

The  refusal  by  one  partner  to  deliver  goods 
upon  demand,  which  have  been  received  by 
the  firm,  ia  evidence  of  a  oonveraion  by  all 
the  partnera.     Holbrook  v.  Wight,  35  D.  607. 

4.  Other  torte.  —  Partnera  are  liable  for  a 
tort  committed  by  one  of  their  numba>,  or 
by  hia  aervant  or  agent,  in  the  proaecutioii 
of  the  partnerahip  buainesa.  (campion  y. 
BoBtwiek,  31  D.  37^ 

Partnera  are  individually  iiaUe  for  tortioiM 
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te  of  the  firm,  iti  asenti  and  Mrvantt,  and 
m  parteMT  may  be  coed  tberefor  indiTidiially. 
Sioehkm  t.'  #Vqr,  46  D.  ISa. 

One  partner  ia  noi  chargeable  with  the 
tcHTt  of  hia  oopartDer,  done  without  hia  knowl- 
•dge,  when  the  wrongful  aot  waa  wholly 
■mconneeted  with  the  partnership  bntinees, 
bat  where  it  is  oonneetod  with  the  bnsmess 
off  the  firm,  and  incident  to  it  aa  the  bosineaa 
is  carried  on,  the  tort  of  one  partner  is  con- 
sidered the  joint  and  seTcral  tort  of  all,  and 
the  partner  doing  the  aot  ia  conaidered  aa 
this  agent  of  the  other  partnera.  Btim  v. 
McCamghim,  06  D.  688. 

One  partner  is  not  liable  for  a  maUdona 
Broaeeation  by  his  copartner,  where  he  did  not 
know  of  or  oonseat  to  it,  and  it  did  not  benefit 
the  firm.    Ba§mkram  t.  Barker^  66  R»  169. 

Sw    WhaiAeUqfOne  PaHmrwiU  BdumtktB 

04.  In  gvneraL  —  A  diaoharge  of  one 
partner  by  proceedings  in  inaoWency  does 
not  releaae  the  othera.  Susaell  ▼.  Eogen,  13 
D.326. 

Payment  by  a  partner,  nnder  a  oompro- 
mifle,  of  a  speoifie  sum  in  satisfaction  of  a 
partnership  debt,  discharges  it,  and  it  can- 
not be  kept  alive  by  an  ureement  between 
tibe  creditor  and  the  paymg  partner  to  en- 
able the  latter  to  collect  it  fimn  his  copartner. 
Le  Fags  ▼.  MeOna^  19  D.  469. 

A  partner  mav  pay  a  debt  of  his  firm  oat 
of  his  indiWdnal  property,  even  at  the  ex- 
pense of  his  indiridnal  creditors.  OaOtu^'g 
Jmiea4  60  R.  sea 

05.  Individual  note  for  firm  debt.* 
— The  acceptance  of  the  note  of  one  partner 
lor  a  firm  aebt»  and  balancing  the  mrm  ac- 
eonnts  therewith,  does  not  rmMO  the  firm. 
Paituhall  ▼.  ApAorp,  1  D.  S. 

Where  a  partner  gave  lus  individnal  note, 
taking  np  a  promissory  note  issned  by  tiie 
firm  the  firm  liability  is  therebv  discharged. 
ArmoU  t.  Camp,  7  D.  828;  Crooker  t.  Crooher, 
63  D.  609. 

The  individnal  note  of  one  partner  given  to 
a  firm  creditor,  and  payable  at  the  maturity  of 
the  firm  debt,  is  merely  a  promise  by  one  part- 
ner to  pay  the  firm  debt,  ii  not  a  collateral 
secnrity  for  the  debt,  and  the  creditor  is  not 
barred  for  snins  the  firm  becanse*  of  his 
laches  in  not  ooUectinff  the  note  before  the 
maker's  insolvem^.  Tifner  v.  Stoops,  71  D. 
841. 

Admission  by  a  firm  creditor  that  by  tak- 
faig  individnal  notes  of  one  partner  he  had 
discharged  the  firm  is  not  evidence  of  an 
agreement  to  discharge  the  firm,  when  made 
after  the  maker's  insolvency,  and  indicating 
his  swn  condnsion  as  to  the  effect  of  his  tak- 
lag  the  note,     lb. 

Taking  the  individnal  note  of  one  member 
ef  a  firm  for  the  price  of  goods  sold  the  firm 

*  Bee  note  on  the  effect  of  glying  the  note  of  a 
^•rtncr  lor  a  firm  debt^  1 D.  «-^ 
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doea  not  exempt  the  other  member  from  lis* 
bility  therefor,  nnleea  there  waa  an  agree- 
ment and  nnderstanding  to  that  effiact.  Folk 
T.  Wa$on,  83  D.  699. 

'Where  the  partnera  are  all  known,  and 
the  exiatenoe  of  the  partnership  bronght 
home  to  thoae  dealinff  with  them,  the  latter 
may  take  the  indivioual  credit  of  any  mem« 
ber  of  the  firm  if  they  ao  chooae.  Parfciea 
have  a  right  to  make  their  own  contracta,  to 
assume  extraordinary  liabilities,  or  to  take 
inferior  aeonritiea  where  they  might  have 
insisted  on  greater  ones.  Bichardaon  v. 
Farmer,  88  D.  129. 

A  partner  ia  exonerated,  if  an  individnal 
note  of  a  copartner  is  accepted  as  a  merger 
and  discharge  of  the  mu'tnership  liability, 
Maeklm  v.  OrtOdier,  99  D.  680. 

A  creditor  of  a  dissolved  partnership  a^ 
cepted  the  note  of  one  of  the  partnera  for  e 
portion  of  hia  demand,  in  diacharge  of  the 
maker  from  liability  for  the  putnerahip 
debt.  Held,  an  effectual  releaae.  LuddiaaUm 
V.  ^e^SSR.  601. 

56.  Personal  bond  for  firm  debt. — 
A  bond  ffiven  by  one  partner  for  a  aimple 
contract  debt  due  to  a  creditor  of  tibe  firm, 
and  accepted  by  him,  ia,  in  law,  a  releaae  of 
the  other  partner,  and  an  extinction  of  the 
simple  contract  debt  at  law  and  in  equity. 
Wmam*  V.  Hodgwn,  3  D.  668. 

Such  a  bond,  although  not  binding  on  the 
party  who  does  not  jom  in  its  execution,  is, 
however,  obligatory  on  the  one  executing  it. 
Bk 

The  bond  of  one  partner,  taken  at  the  time 
money  is  loaned  to  the  partnership,  and  aa 
the  consideration  for  au(3i  loan,  la  an  extin- 
guiahment  of  the  debt,  and  not  a  collateral 
security.    Bond  v.  AUkm,  40  D.  660. 

IIL    Sum  BBTWUN    PARTHXBg. 

67.  In  general.  *  —  An  aasignment  of  all 
partnerahip  demanda  to  one  of  the  firm,  in* 
eluding  a  claim  against  such  assignor,  doea 
not  entitle  the  firm  to  sue  such  assignor. 
Burley  v.  Harris,  29  D.  650. 

A  partner  in  a  single  adventure  or  trans- 
action to  be  perform^  for  a  stipulated  price 
has  an  action  of  assumpsit  for  his  share  against 
the  other  partner,  who  has  received  the  whole 
sum  due  after  the  work  was  finished,  and  it 
is  not  necessary  to  resort  to  account  render. 
Hat/iiUon  v.  HamiUon,  66  D.  686. 

An  indorsement  of  a  note  payable  to  a  firm, 
or  order,  by  one  partner  in  his  individual 
name,  does  not  authorize  the  other  partner 
to  nue  thereon  ip  his  own  name.  Efttabrook 
V.  SmWi,  66  D.  443. 

58.  Suit  at  law,  generally.  —  No  ac- 
tion at  law  lies  by  one  partner  against  another 
where  there  has  been  no  settlement  of  ^e 
partnership  accounts,  and  no  promise  by  the 
defendant  to  pay  the  balance  struck.     Mur- 

*  Actions  between  partners,  what  malntaia- 
able,  see  note,  12  D.  64»-6&L 
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r«y  T.  Bogert,  7  D.  466;  Otmne  r.  PWnm,  12 
D.  649;  Dana  v.  (702,  20  D.  265;  Bwrle^  v. 
ararm,  29 D.  650;  Ora/tamy,  H6U,  40  D.  408; 
Bonnafe  v.  /"enn^r,  45  D.  278. 

One  partner  has  no  right  to  mo  hii  oopart- 
ner  at  law,  to  pay  hia  portion  of  a  oontri- 
bntion.  Kemtedw  ▼.  MeFaddom,  6  D.  4M; 
LawrenoB  v.  ClaA,  85  D.  183. 

A  partnership  cannot  sue  one  of  its  mem- 
bers at  law.     BurU^  ▼.  Harris,  29  D.  650. 

An  aotion  at  law  cannot  be  snstained  by 
a  partnership  against  one  of  its  members  for 
aorances  made  to  the  latter  by  the  firm. 
Thomptfm  ▼.  StmmJboai  /.  D,  Marttm,  69  D. 
65& 

One  partner  cannot  maintain  an  action  at 
law  against  Uie  other  to  recover  a  sum  of 
money  advanced  bv  him  to  be  invested,  nn* 
der  an  agreement  before  witnesses  that  the 
profits  arising  from  the  investment,  if  any, 
should  be  shared  eaually  by  the  partners, 
and  in  the  absence  of  proof  that  the  money 
advanced  was  a  loan,  or  tiiat  the  partnership 
was  limited  to  any  part  of  the  adventure,  or 
that  it  was  limited  to  any  particular  time,  or 
that  it  was  diMolved.  The  remedy  is  by  bill 
In  equity  for  an  account  on  dissolution,  and 
doOTee  for  any  balance  fovnd  dne.  Newbrau 
y.8rtider,98J>.  667. 

A  partner  may  sue  at  law  a  oopertner  for 
the  excess  contributed  over  and  above  his 
proportion  of  the  joint  stock.    Bumpam  t. 
WM,  18  D.  84. 

An  exception  to  the  role  that  a  partner 
cannot  sue  nis  copartner  for  a  sum  of  money 
due  on  aoeoant  of  the  partnership  exists 
where  the  sum  of  money  songht  to  be  re- 
eovered  is  separated  from  the  partnership 
aeaoiint    Bonnc^e  t.  Femmer,  45  D.  278. 

The  making  of  a  promioory  note  by  sev- 
eral partners  in  favor  of  anotiier  partner  is 
an  acknowledgment  of  the  separation  of  the 
snm  from  tiie  partnership  aoconnt,  and  such 
partner  may  recover  at  law  against  hii  co- 
partners Qpon  it     Ih, 

One  partaor  can  maintain  aa  action  at  law 
against  another  partner  for  a  breach  of  the 
partnership  agreements,  and  need  not  join 
otiier  partners  as  defendants  if  they  have 
sold  oat  before  the  cause  of  action  arose. 
VanoB  V.  Blair,  51  D.  467. 

A  partner  may  sue  his  oopertner  at  law 
for  damages  oaused  by  his  wdlfnlly  dissolv- 
ing the  partnership  liefore  the  expiration  of 
Ae  term  fixed  by  the  articles  for  its  ooatin* 
vanoe.     Bagleif  v.  Smith,  61  D.  756. 

Damages  recoverable  by  one  partner  for 
his  copartner's  wrongful  .dissolution  of  the 
copartnership  include  anticipated  profits  for 
the  residue  of  the  term  fixed  by  the  articles. 
lb. 

A  partner  cannot  maintain  an  action  of 
aooonnt  render  against  his  two  copartners 
jonitly,  without  showing  joint  liability  to 
acoonnt.  PorUmotUh  v.  Danaidson^  72  D. 
782. 


Reports, 


Tolante  3L 


Two  partners  caanot  maintain  a  Joint  ae> 
tion  of  aooonnt  against  a  third  to  reoovet 
their  share  of  the  net  profits  received  by  him, 
in  the  absence  of  an  independent  promise  <ir 
of  an  adjustment  of  the  partnership  matters. 
Farrwr  v.  Peanon,  8  R.  489. 

Ammnptit  will  not  lie  by  oaepartner  againet 
a  copartner,  ae  a  general  mfe^  it  seems,  in 
respect  to  any  matter  eonnected  with  the 
partnership  transactions,  or  whidi  involvea 
the  consideration  of  their  partnership  deal- 
ines.    Brmee  t.  BatUngs,  98  D.  592. 

That  there  are  outstanding  debts  dees  not 
necessarily  defeat  an  aotion  of  cusatiipsff  by 
one  partner  against  another,  ae  the  plaintiff 
may  show  that  these  debts  are  incapable  of 
collection.     WUUanw  v.  Htnthaw,  28  D.  614L 

But  where  a  new  trial  is  gpnted  lor  the 
purpoee  of  enabling  the  plaintiff  to  pro^e 
that  the  outstanding  debts  are  not  coUeoti- 
ble,  he  cannot  assume  that  all  the  debts  had 
been  paid,  and  on  this  theory  reoorer  the 
balance  stated.    lb* 

On  articles  of  partnership^  the  partner** 
remedy  for  violation  of  covenants  therein 
contained  is  in  oovenanl  Jkma  t.  MI;  20 
D.  255. 

An  action  at  law  lies  for  breach  of  aa 
agreement  to  form  a  partnership.  An  aetioo 
at  law  lies  for  breach  of  a  covenant  in  a 
partnership  apeement,  where  the  damagea 
belong  exclusively  to  tiie  partner  claiming, 
and  can  be  assessed  without  an  aroounting  of 
the  business.  HiU  v.  Pahtier,  48  R.  708» 
DuntOH  T.  ^foa,  8  D.  513. 

59.  Action  at  law  for  bftlanea  dna. 
—  AttmnmgU  between  partners  will  lie,  gen* 
orally,  where,  after  a  baUmce  struck,  a  part- 
ner has  promiesd  to  pay.  Dana  v.  OUL  20 
D.255. 

No  enrsss  promise  to  pay  snob  balance 
is  essnnttsl.  These  principles  were  applied 
between  part  owners  of  a  vessel  whicn  had 
been  engaged  in  a  whaling  voyage.  Fatmk^^ 
V.  Chadwkk,  15  D.  233. 

In  Massachusetts  this  principle  extends  to 
all  cases  in  which  the  rendition  of  the  judg- 
ment will  be  an  entire  termination  of  the 
partnership  transactions.  Rule  ii  not  inap* 
plicable  because  of  debts  due  the  firm,  if  it 
DC  shown  that  the  debts  are  not  collectible, 
or  that  the  plaintiff  has  assigned  them  to  the 
defendant;  ont  the  assiiniment  mnst  be  be- 
fore action  brought.     WuUam$  v.  Henakam, 

22  D.  866. 

After  dissolution  of  the  partnership,  where 
there  has  been  no  settlement,  and  no  agree- 
ment with  or  notice  to  his  partner,  a  copart- 
ner cannot,  by  assuming  all  the  outstanding 
debts,  maintain  astumfMit  for  any  balaaoe 
which  may  be  due.     Wil&vm  v.  ffemham^ 

23  D.  614. 

When  a  settlement  has  been  had  and  a 
balance  struck,  an  aotion  at  law  will  lie  for 
recovery  of  such  balance,  but  ae  to  luattera 
of  partnership  account  sabsequentiy  aoom 
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h^  a  Mttlement  oan  only  be  compelled  by 
•oit  IB  ohAncery.  De  /onuMe  t.  JleQueen, 
«D.  164. 

A  partiwr  has  a  lien  on  partnenhip  realty 
lor  a  oalanoe  found  dne  him  from  hit  oomut- 
iMf  npon  a  aettlement  at  a  dissolntion  oi  the 
irm,  and  anoh  lien  takes  preoedence  of  an 
'iwgnment  for  creditors  nuule  by  his  copart- 
MT.    Jiobert9  r.  MeOarty,  68  D.  604. 

The  mere  faot  that  a  partnership  onoe  ex- 
fated  does  not,  it  seems,  render  Toid  a  \x^d^• 
Beat  obtained  in  the  oonnty  oonrt  of  Slinois 
by  the  administrator  of  one  partner  against 
the  administfator  of  the  other.  If  the  de- 
fendant ehoee  to  submit  to  the  jurisdiction, 
the  power  ol  the  court  to  ]jronounoe  a  judg- 
ment for  the  balance  it  miflht  find  due  can> 
not  be  denied  on  the  ground  that  that  oonrt 
has  no  junsdiotion  in  matters  of  partuer- 
ihin.    0'»ld  V.  BaUnf,  92  D.  190. 

60.  Bifirht  to  relief  in  equity.  —  Que 
pirtner  may  sue  the  other  for  his  share  of 
the  profits,  during  the  continuance  of  the 
MTtaership^  if  the  articles  thereof  provide 
for  a  dirision  ol  (profits  before  its  determina- 
tion.   Ramdeam  r.  Pede9clattx,  23  D.  463. 

Where  an  agreement  had  been  made  for  a 
Bsrtaership  between  plaintiff  and  defendant^ 
oy  which  defendant  was  to  contribute  an 
amount  of  money  and  plaintiff  only  his  ser- 
▼ioes, — heldt  that  an  action  would  not  tie  to 
somnel  the  performance  of  the  agreement. 
Butiv.  Smith,  18  R.  84. 

61.  Suits  to  compel  aooonntiJig, 
generally. — Eqnity  wUl  not  entertain  a 
Giil  for  an  account,  even  between  partners, 
when  the  transaction  is  plain  and  simple, 
Bot  involving  a  statement  of  complicated 
psrtnership  aoooonta,  and  having  no  feature 
taking  it  oat  of  the  jurisdiction  of  a  court 
of  hiw.     Lniey  v.  Bonon,  11  D.  679. 

A  bill  for  an  aoooant  between  partners 
will  not  lie  for  the  breach  of  a  particular 
ftipulatioo  of  tiie  articles  of  partnership,  for 
vUch  an  adequate  remedy  at  law  by  recov- 
ery of  damages  exists.  Kinloch  v.  Bamlin, 
27  D.  441. 

When  an  illegal  partnership  enterprise  has 
been  completed,  one  partner  cannot  refuse  to 
aoooont  to  the  other  for  the  profits  on  the 
ground  of  the  illegality  of  the  partnership 
objects.     P/eufer  v.  Maltbif,  38  R.  631. 

One  partner  may  be  compelled  to  account 
to  his  copartners  for  pronts  derived  from 
dandestine  dealing  with  third  parties  in 
fiand  or  to  the  disadvantage  of  the  oopart- 
nen.     KUboum  v.  LatteL,  60  R.  373. 

A  former  partner  is  not  a  necessary  party 
bk  a  suit  between  the  partners  for  an  account- 
hig,  when  he  has  sola  out  all  interest  in  the 
firm.     Howeil  v.  Harvey^  39  D.  376. 

A  bill  in  equity  by  one  partner  against  one 
of  his  copartners  for  an  account,  alleging 
ttat  the  other  partners  are  not  within  the 
jurisdiction  of  lae  court,  that  they  have  re- 
esived  their  full  share  of  the  partnership 


effects,  that  the  defendant  has 
thau  his  share  and -the  complainant  less,  is 
not  demurrable  for  a  non- joinder  of  the  other 
partners.     TawU  v.  Pimx,  46  D.  679. 

A  bill  for  an  aooount  between  partners 
may  be  maintained,  in  a  proper  casob  without 
a  prayer  for  dissolution.  Firtle  v.  Pemn,  28 
D.  70. 

A  partner  cannot  have  a  partial  acconnt» 
but  accounts  between  partners  must  embrace 
all  partnership  transactions.  BcMi  v.  BaML 
3167399. 

A  bill  in  eqnity  need  not  state  with  ae 
much  certain^  sad  particularity  the  facts 
of  the  casob  where  it  alleges  that  the  com- 
plainant and  defendant  are  copartners;  that 
the  defendant  has  all  the  partnership  books 
in  his  possession  and  under  hie  control,  and 
refuses  to  permit  the  complainant  to  exam- 
ine them,  and  prays  for  an  account,  as  would 
be  neceseaty  if  the  complainant  had  access  to 
the  books.     TcwU  v.  Pieret,  46  D.  679. 

Evidence  of  profits  realised  duriug  the 
continuance  of  a  partnership  may  m  re- 
ceived, as  aiding  to  estimate  profits  whidi 
would  have  been  realised  thereafter  had  the 
firm  been  continued.  Bagleu  v.  Sndiht  61 
D.  766. 

An  sgreement  for  dissolution  of  a  partner- 
ship between  A,  B,  and  C  provided  that  A 
should  continue  the  business,  paying  B  and 
G  for  their  respectiTe  interests,  for  the  arbi- 
tration of  disputes,  and  for  an  account  of 
stock.  This  account  was  taken,  and  certain 
goods,  supposed  to  belong  to  a  third  party, 
were  excluded.  Arbitrators  were  selected, 
and  decided  all  matters  of  difference^  bat 
the  question  about  those  goods  was  not  sub- 
mitted to  them.  A  settkd  with  B  and  0 
on  tiie  basis  of  that  account.  In  a  subse- 
quent dispute  between  the  partners  and  the 
tnird  party,  the  referee  to  whom  it  was  sub- 
mittea  decided  that  a  large  portion  of  those 
goods  belonged  to  the  late  firm.  Hdd^  that 
the  account  was  not  conclusive;  that  B  and 
C  might  show  that  those  goods  wore  the 
property  of  the  firm;  that  the  award  of  the 
arbitrators  was  no  bar;  that  A  could  not 
prove  his  readiness  and  willingness  to  refer 
this  daim  to  the  arbitrators;  and  that  the 
award,  and  the  personal  testimony  of  the 
referee  that  the  ownership  of  those  goods 
Mras  in  dispute  before,  ana  decided  by  him, 
were  admissible.     Eoam  v.  Clapp,  25  R  52. 

68.  InJunetioxL  —  Specific  execution  of 
a  partnership  contract  will  be  decreed  by  a 
court  of  equity,  which  will  sometimes  enjoin 
a  partner  from  persisting  in  conduct  jeop- 
ardizing  the  ri|(nts  or  derogating  from  the 
authority  of  his  copartner.  Pirtle  v.  Pennf 
28  D.  70. 

An  order  granting  an  injunction  restrain- 
ing defendant  from  collection  debts,  mining 
sales,  etc.,  is  proper  in  a  suit  for  a  dissolu- 
tion and  an  accounting  by  one  partner  against 
his  copartner,  upon  motion  made,  without 
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Botioe,  if  the  circnmatanoes  shown  are  saoh 
that  the  giviDg  of  notice  might  in  all  prob- 
alMlity  "accelerate  the  injury. "  Auen  r. 
Hawky^  63  D.  198. 

68.  BecelTvr.  — A  receiver  will  be  ap- 
pointed by  chancery  to  settle  up  the  afiSurs 
of  a  partnership  whenever  it  is  made  to  ap- 
pear,  by  a  bill  filed  by  one  partner,'  that 
there  is  a  breach  of  duty  or  a  violation  of  the 
aneement  of  partnership  on  the  part  of  the 
oUiers.     Aliens,  Hawley,  63  D.  Id8. 

Chancery  has  no  power  to  appoint  a  re- 
eeiver  to  carry  on  the  business  of  a  copart- 
nership. Such  power  would  not  be  intended 
by  an  order  "  to  take  charge  of  the  steamer 
Qnincy,  to  prevent  injuries,  ....  to  re- 
pair said  boat  so  as  to  put  her  in  condition 
tor  sale,  or  such  disposition  of  her  as  may  be 
ordered  by  the  parties,  or  as  the  court  may 
order.  The  expense  of  repair,  and  the  like, 
to  be  repaid  by  proper  use  of  said  boat.** 
Jb, 

A  court  of  equity,  in  %  suit  between  part- 
ners, will  not  appomt  a  receiver,  or  provide 
for  inUrim  management  of  the  partnership, 
when  there  is  no  prayer  for  a  dissolution. 
PirtU  V.  Pemt,  28  D.  70. 

The  disposition  of  a  fund  in  the  hands  of 
a  receiver,  in  a  suit  to  dissolve  a  partnership 
and  distribate  its  assets,  cannot  be  affected 
by  any  action  of  the  parties  to  the  suit  so  as 
to  deprive  the  court  of  power  to  control  it. 
Adana  v.  HaAtUj  66  D.  491. 

A  partnership  receiver,  appointed  in  a 
rait  by  a  representative  of  a  deoeaaed  part- 
ner &«ainst  tibe  surviving  partner  to  compel 
a  settbment  of  the  affairs  oi  the  partnership, 
and  the  application  of  its  propertjf  to  its 
debts,  is  an  officer  of  the  courts  mveated 
with  the  whole  equitable  title  to  the  firm 
assets  without  an  assignment;  represents,  in 
any  suit  affecting  the  partnership  property, 
the  interests  therein  of  all  parties  to  the  suit 
in  which  he  was  appointed,  if  not  of  persons 
who  are  not  parties;  is  clothed  with  all  the 
rights  and  equities  of  the  deceased  partner 
for  the  porpoees  of  his  trust;  and  may  rae, 
without  leave,  in  this  conntry,  to  obtain  pos- 
session of  the  partnership  property  for  the 
Snrpose  of  applying  it  to  the  partnership 
ebts,  and  UMd  no^  on  a  bill  filed  for  that 
purpose,  join  the  representative  of  the  de- 
ceaMd  partner  as  a  party.  TUUnghcut  v. 
ChampUn,  67  D.  510. 

64.  What  are  proper  charges  and 
credits.  —  Where  one  partner  holds  exclu- 
sive possession  of  the  partnership  property, 
and  refuses  to  let  in  the  other  partner,  he 
will  be  accountable  In  a  court  of  equity  to 
rach  partner  or  his  grantee  for  one  half  the 
rents  and  profits  of  the  property  so  withheld. 
Adams  v.  Kabk,  44  D.  772. 

Where  one  partner  occupies,  with  his  fam- 
fly,  premises  belongiuff  to  the  firm,  he  is 
Justly  chargeable,  at  the  dissolution  of  the 
partnership,  with  the  reasonable  rent  thereof. 
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although  there  was  no  special  acreement  tr 
that  effect.    HMem  v.  Peace,  45  D.  514. 

Advances  to  the  firm  and  advances  from 
it  to  one  of  its  members  do  not  constitnto 
debts,  strictly  speaking,  but  are  only  itoma 
in  the  account  oetween  the  partners  in  the 
winding  up  of  the  concern.  Wibon  v.  Scper, 
56  D.  573. 

In  taking  a  partnership  account  upon  dis- 
solution, uie  capital  stock  should  not  be 
taken  into  aoconnt  untii  a  balance  is  strack, 
and  then,  if  there  is  any  fund  on  hand,  each 
should  be  allowed  to  withdraw  his  capital, 
or  a  ratable  part  of  it  Pkekm  T.  ffytehtn" 
s(m,93D.  602. 

in  taking  such  account  debts  due  from 
one  of  the  partners  to  the  firm  should  not 
be  dednotod  out  of  the  assets  of  the  firm. 
They  should  be  deducted  out  of  the  portion 
coming  to  him  after  a  balance  has  been 
struck.    Jbm 

Upon  the  settlement  of  a  partnership^ 
where  two  partoers  are  equal  in  interest, 
one  half  of  any  balance  of  loss  or  profit  is 
the  extent  of  the  liability  of  one  to  the 
other,  after  having  first  applied  the  part- 
nership assets  to  the  exoneratian  of  the 
partaership  liabilities;  and  as  to  individnal 
transactions,  the  whole  balancsiis  the  amount 
of  the  indebtedness  of  one  to  the  other. 
Chambers  v.  Crook,  94  D.  637. 

A  partner  who  neglects  and  refoses,  with- 
out reasonable  cause,  to  perform  personal 
services  which  he  has  stipulated  to  render 
the  partoership,  is  liable  to  account  to  the 
firm  for  the  value  of  the  services  in  the 
settlement  of  the  partoership  accounts. 
Marsh's  Appeal,  8  R.  206. 

Where  several  persons  entered  into  arti- 
cles of  agreement^  forming  a  partoership^ 
and  one  of  the  partoers,  by  verbal  agree- 
ment, assumed  to  render  certain  services 
which  he  neglected  to  perform,  —  held,  that 
he  was  chargeable  with  the  value  of  his  ser- 
vices on  the  settlement  of  the  firm  accounts. 
76. 

A  stotement  of  partoership  accounts,  pre- 
pared by  clerks  to  aid  in  a  settlement  be- 
tween the  partoers,  is  prima  fade  evidenoe, 
binding  as  to  items  mutoally  assented  to  at 
the  time,  but  not  as  to  disputed  items.  J2e- 
MU  V.  MeTague,  60  R.  341. 

65.  When  interest  will  be  allowed.* 
—In  the  settlement  of  partnership  accounts 
between  partoers,  there  is  no  genenl  rule 
as  to  interest,  but  the  allowance  or  refusal 
thereof  depends  upon  the  cireumstanoes  of 
each  case.     Oyger*s  Appeal,  1  R.  S82. 

A  partoer  who  has  advanced  money  to  the 
firm  u  entitled  to  interest  thereon  from  the 
time  of  the  advancement.  Hodgeo  v.  Pmritr, 
44  D.  331. 

A    partoer   receiving   monthly   rente    is 

*  Partner,  when  mav  be  charged  with  Intereel 
in  partnership  aoconnt,  see  note,  46  D.  6iJ^-bXk, 
See  also  Intbrsst.  a 
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with  intartst  fmoi  dute  «f  !«• 
Mint  QBtil  Dftid  OT«r  to  th*  partDenhtOw 
i^on  ▼.  Noi^,  70  D.  «7& 

Wher«,  in  aeitliii^  vp  the  aocoonts  of  a 
dissolTod  partnonhip,  intorwt  ii  charged 
upon  notea  and  aoconnts  upon  a  wrong  pria- 
eiple,  iha  oalenlatioii  will  not  he  diaturbed  if 
BO  aabatantial  injury  ia  dona.  Phekm  T. 
ffuiekmsoH,  93  D.  602. 

ea.  When  it  will  not  h^  —One  part- 
ner cannot  be  charged  intereat  on  a  baianoe 
dne  by  him  each  year,  nnlcH  there  haa  been 
aapeeial  agreement  to  that  effect.  Holdm 
V.  /Voee.  45  D.  614 

In  the  absence  of  a  cpecial  agreement,  in- 
tereat cannot  be  charged  on  a  partnership 
aocoant,  except  upon  a  baianoe  due  at  the 
time  ol  tho  disaolntion  of  the  firm,  and  un- 
til a  aattlsmant  of  the  acoounta  bo  made. 
/&. 

A  partner  adTaneing  funds  wiU  not  be  al- 
lowed compound  intereat.  Lqffom  ▼.  Nagke, 
70  D.  678. 

07.  Bifiht  to  oomnensation  for  spe- 
ctal  meirvyoem,  —  One  partner  cannot  main- 
tain an  action  against  his  copartner  for 
pereonal  serrioea  rendered  for  the  copartner- 
shin.     Catuten  t.  Bvrket  18  D.  207. 

A  partner  is  not  entitled  to  compensation 
for  serrioea  in  conducting  the  partnership 
boaineas,  beyond  his  share  of  the  profits,  un- 
leas  there  is  a  stipulation  to  tnat  effect. 
Amkrmm  r.  TViyior,  88  D.  689;  RtffbM  t. 
Dodd,  26  D.  401. 

A  partner  may  reoover  compensation  for 
hia  aerrioes  in  the  firm  busineas  if  there  was 
an  implied  agreement  therefor.  Emermm  t. 
64  B.  693. 

or  capital. —An  ezpress  prom- 
ise from  ono  partner  to  another  in  laapeot  to 
'ocotribnting  to  the  common  stock  or  making 
adTunoea  thereto  may  be  enforoed  in  an  ac- 
tion at  law,  but  an  implied  promise  cannot. 
Tmmmmi  t.  Ooewep^  32  D.  514. 

Aamnnptii  may  be  maintained  by  one  part 
owner  ot  a  ahip  against  another,  to  recover 
tho  exoesa  contributed  by  him  in  buildiuff 
tiie  ahip^  over  and  above  his  share,  although 
tfaore  haa  been  no  liquidation  of  their  ao- 
coontsi,  nor  balance  asoertainod,  nor  any  ex- 
praes  promise  to  pay  such  exoesa.  Manhall 
v.  Wmdinff,  26  D.  264. 

IV.  DiasoLUTioir. 
1.  Haw  a  Parimenhip  fnofff  6s  DiuohtetL 
69.  In  generaL*—  Although  one  part- 
ner esamerated  the  value  of  property  which 
ba  pat  mto  tiie  firm  aa  capital,  this  is  no 
groond  of  dimolution.  So  of  discourtesy  to 
eost^miors,  not  caoaing  any  serious  injury. 
Where  nnfriendly  relations  are  alleged,  they 
most  bo  so  serious  as  to  prevent  the  success 
of  tho  busineas,  and  the  complainant  must 

*8ee  monographic  note  on  the  causes  lor  and 
I  ol  dlMOluUon.  98  D.  260-27L 


himself  bo  without  ftuilt.    Gerard  v.  OaieatL 
25  R.  438. 

70.  By  act  of  tha  naztioa.— To  dis- 
solve a  partnership  at  wUi,  in  equity,  two 
things  are  necessary:  1.  The  renunciation  of 
the  partnership  must  be  in  good  faith;  and 
2.  It  must  be  made  at  a  reasonable  time. 
Hawdl  V.  ffarve^,  39  D.  376. 

A  partner  cannot  dissolve  a  firm  durinff 
the  aosence  and  without  the  knowledge  of 
the  other  partner,  when  the  Utter  was  ab- 
sent with  Hie  consent  of  the  dissolving  part- 
ner,    lb. 

Dissolution  of  a  partnership  is  not  pro- 
duced by  the  voluntary  absence  or  abscond- 
ing of  one  of  the  partners.  Arnold  w,  Browm^ 
35  D.  296. 

An  order  ol  sale  of  partnership  property 
upon  a  dissolution  of  the  partnership  will  bs 
made  by  a  court  of  chancery  where  there  ia 
no  provision  for  its  disposition  in  the  part* 
nership  agreement.  AlUm  v.  Hatdey,  (&  D. 
198. 

A  transaction  whereby  managing  members 
of  an  embarrassed  firm  unite  in  forming 
a  manufacturinff  corporation  under  the  gen- 
eral law,  and  wen  transfer  to  it  the  prop- 
er^ of  the  partnership,  is  fraudulent  as  to 
existing  creditors,  and  the  property  so  trana* 
ferred  may  be  taken  in  execution  as  that  of 
the  former  firm;  the  creditors  of  the  new 
corporation  have  no  priority  of  claim  to  the 
property  in  its  possession.  Booth  ▼•  BunoB^ 
88  D.  372. 

It  ia  in  the  power  of  one  partner  at  any 
time  to  withdraw,  and  thus  cause  a  technicsl 
dissolution  of  the  firm,  subject  to  liabilil^ 
to  his  copartners  if  the  act  was  wrongfuL 
Slmmer'B  Ajweal,  98  D.  255. 

71.  By  oeath. — Death,  aa  a  general 
rule,  dissolves  a  partnership.  Pwoeii  v. 
North,  56  D.  513. 

The  effect  of  dissolution  of  partnership  by 
death  of  one  of  the  members  is  to  vest  the 
legal  title  to  the  choses  in  action  and  tho 
debts  in  the  surviving  partners  as  joint  ten- 
ants under  the  law  merchant.  £gbert$  v.- 
Wood,  24  D.  236. 

Death  of  a  partner  does  not  terminate  tha 
employment  of  an  asent  of  the  firm,  hired 
by  express  contract,  for  a  definite  period,  w^ 
as  to  defeat  hia  claim  for  compensation  for 
tiie  full  period.  Fereira  v.  8ayrt$,  40  D- 
496. 

78.  By  bankruptcy  or  insolvanoy- 
•—The  bankruptcy  of  one  partner  disaolvea 
the  copartnership,  and  the  assignee  of  tha 
bankrupt  and  the  insolvent  partner  become 
tenants  in  common  or  joint  owners  of  tho 
partnership  property,  and  must  unite  in 
suits  respecting  the  same.  HaUev  v.  Norion, 
7R.745. 

Insolvency  of  one  or  of  both  partners  does 
not  operate  as  a  dissolution  of  the  firm, 
though  perhaps  this  result  would  follow 
from  such  bankruptcy  or  legal  insolvency  as 
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risnlta  in  an  assignment  of  all  the  insoWent's 
effects.     AmM  v.  Brwm,  35  D.  296. 

lasoWeney  does  not  of  itself  work  disso- 
Intion  of  partnenhip,  nor  divest  partners  of 
their  anthority  over  firm  property.  Siegel 
r.  CMdaey,  70  D.  124. 

78.  By  awigiuncnt  of  interestw  —  If 
a  partner,  in  contemplation  of  insolrency, 
diMolves  the  partnership  by  a  general  as- 
ngnment  of  his  interest  and  property  in  the 
fina,  makes  an  assignment  of  his  individnal 
property,  and  authorises  tiie  assignee  to  dis- 
poee  of  the  same,  and  pay  tiie  proceeds  orer 
te  his  indiTidnal  creditors,  the  fnnda  in  the 
assignee's  baada  most  be  distribnted  pre 
reto  among  his  own  creditors  and  those  of 
the  firm  from  which  he  has  retired.  MUler 
T.  MMI,  67  D.  306. 

Where  a  partner,  in  ecotemplation  of  in- 
•olTency,  has  dissolTsd  the  pwtnership  by 
assignment  to  a  tmstee,  and  tiie  partnership 
property  is  by  agreement  dividM  between 
vie  retiring  partner  and  his  associates  so  as 
to  leare  the  property  as  it  was  before  the 
partnerships  on  consideration  that  the  re- 
maining copartners  will  pay  the  partnership 
debts;  and  the  copartners  form  a  firm  of 
their  own,  but  in  contemplation  of  their  own 
imolTency  assign  all  their  own  individual 
and  partnership  property  to  a  trustee,  with 
directions  to  pay  the  psortnership  debts,  — 
ttie  funds  in  the  hands  of  the  trustee  of  the 
latter  firm  must  be  distributed  pro  rata 
Among  the  creditors  of  both  the  former  and 
l^e  latter  firms;  and  if  any  balance  of  the 
funds  of  the  Utter  firm  remains  after  paying 
the  debts  of  both  firms,  the  same  may  be 
adjusted  to  reimburse  the  retirina  partoer, 
im  view  of  the  asreement  that  the  la&er  firm 
would  pay  the  debts  of  the  former.    lb. 

74.  By  war.  —  A  commercial  copartner- 
ship between  a  resident  of  the  North  and  a 
eitisen  of  the  South  was  dissolved  by  the  war 
of  the  rebellion.  Wood$  v.  Wtider,  3  R.  684; 
HMhbard  v.  Maitheum,  13  R.  562. 

75.  By  decree  of  the  court.  —  Equity 
has  jurisdiction  to  decree  dissolution  of  a 
partnership  during  the  term  for  which  it 
was  originally  entered  into,  and  to  declare 
it  void  €tb  iniiio,  where  there  whs  fraud,  im- 
position, misrepresentation,  or  oppression 
m  the  original  agreement.  Fogg  v.  JoknaUm, 
62  D.  771. 

Equity  may  decree  dissolution  of  a  part- 
nership for  causes  arising  subsequent  to  its 
formation,  such  as  misconduct,  fraud,  or 
violation  of  duty  of  one  partner,  his  inca- 
pacity or  inability  to  contribute  his  skill, 
labor,  or  dili^nce,  or  to  perform  his  obliga- 
tions or  duties,  or  for  the  existence  of  a 
state  of  facts  rendering  it  impracticable  to 
accomplish  the  purposes  of  the  partnership. 
Fogg  V.  Johruiton,  62  D.  771;  BoweU  v.  Bar- 
My,  39  D.  376. 

Equity  will  dissolve  a  partnership  at  the 
semplaint  of  one  who  was  induced  to  enter 
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into  a  partuership  with  another  through  hie 
misrepresentations  as  to  his  skill  as  a  ma» 
chinist  and  engineer,  and  because  of  the 
misconduct  and  violation  of  duty  of  the  lat- 
ter.   Fogg  V.  Johnston,  62  D.  771. 

Equity,  upon  dissolving  a  partnership, 
may  fix  the  date  of  the  dissolution  at  the 
time  of  the  abaadonment  by  the  aggrieved 
party,  and  notice  thereof  given  by  him.    lb. 

If  equity  makes  a  final  decree  dissolving 
a  partoerdiip,  and  applying  its  effects  to 
the  payment  of  its  debts,  without  judicially 
ascertaining  the  joint  liabilities  which  Ae 
receiver  is  directed  to  jpay,  this  may  still  be 
done,  with  proper  notice  to  the  daendanta. 
Bybbard  v.  Ourtis,  74  D.  283. 

A  bill  to  enjoin  sale  of  partoership  property 
under  exeeuuon  against  individual  partner, 
and  for  a  dissolution  and  settlement  of  the 
partnership  to  ascertain  the  interest  of  the 
debtor  partner  in  the  firm,  may  be  filed 
either  by  such  debtor  partner,  by  the  other 
partners,  by  the  joint  creditors,  by  the  sepi^ 
rate  creditors,  or  by  the  pnrcbaser  of  the 
nartoership  property,  if  that  has-been  sold. 

A  wide  discretion  is  vested  in  courts  of 
equity  on  the  enbjeot  of  dissolution  of  part- 
nership^ and  on  what  terms.  A  dissolution 
will  not  be  decreed  on  slight  groonde. 
8lanmer^9  Afmeai^  98  D.  255. 

Equity  will  decree  dissolution  of  a  part- 
nership when  it  can  no  longer  be  carried  on 
with  comfort  and  advantage  to  all  concerned. 
But  where  a  valuable  busuess  has  ffrown  up 
by  the  labors  and  oontribntions  o!  all,  the 
court  should  not  appoint  a  receiver,  but  should 
be  careful  to  preserve  the  partoershin,  and 
put  all  the  partners  on  a  fair  and  equal  foot- 
ing in  competing  for  it.     lb. 

76.  Necessity  of  notice  of  dissolu- 
tion.*—  Partoers  are  by  law  liable  to  be 
jointly  char^^ed  for  all  credits  given  at  the 
request  of  either  partner,  relating  to  the  co- 
partnership busiuess,  until  public  notice  is 
given  of  a  dissolution;  and  on  a  joint  con* 
tract,  if  only  one  be  sued,  it  is  matter  of 
abatement,  but  no  advantage  can  be  taken 
of  it  under  the  general  issue.  Bradley  v. 
Campt  1  D.  13. 

Credit  must  be  regarded  as  given  to  a  part- 
nership where  goods  were  delivered  before 
any  publication  of  its  dissolution  and  the  re- 
tiring partner  remained  in  the  store  as  clerk, 
but  with  the  old  sign  up.  Amidown  v.  Oe- 
good,  58  D.  171. 

77.  What  is  sufficient  notice.  —  Evi- 
dence  of  the  mere  notoriety  of  the  dissolu- 
tion of  a  partnership  is  not  admissible  to 
affect  a  partv  with  notice  of  that  fact,  it  not 
appearing  that  such  party  had  any  actual 
knowledge  thereof,  or  that  notice  of  the  dis- 
solution had  been  published  in  any  news- 
paper.     PUeher  v.  Barrow$,  28  D.  306. 

*  Notice  of  dissolution,  what  sufflcient,  and 
when  necessar)',  see  note,  26  D.  290-29S 
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Actual  notics  of  diuolution  it  reqnired  in 
ord«r  to  exonerate  a  retiring  partner  aa  to 
tiiOM  who  have  dealt  upon  toe  credit  of  the 
firm  after  its  diawlation,  hut  hefore  notice 
thereof  had  been  published.  Amidown  ▼. 
(hgood,  68  D.  171. 

Notice  of  dissolution  mnst  be  actual  as  to 
tfaoee  who  have  had  prerione  dealings  with 
the  firm,  and  notice  by  publication  is  re- 
qnired as  to  others,  in  oraer  to  exonerate  a 
retinng  partner.     lb. 

Notice  of  dissolution  was  published  in  a 
newspaper,  and  a  copy  thereof,  with  a  red 
line  drawn  about  tiie  notice,  was  mailed  to 
an  actual  dealer  residing  in  another  place. 
Hddf  not  alone  sufficient  to  charge  such 
dealer  with  notice.  Bajfnea  t.  Om ier,  27  R. 
747. 

A  partnership  indorsed  the  nots  of  third 
persona  to  the  plaintiflf  for  value.  At  ma- 
torilnr  the  note  was  renewed  by  the  check  of 
third  pereons  indorsed  by  the  j^artnership 
and  others.  Pending  the  runnmff  of  the 
note  ttie  partnership  had. been  dissolved,  and 
notioe  thereof  had  been  published  in  the 
newspapers,  but  there  was  no  oroof  that  the 
plaintifr  took  or  read  them,  ana  there  was  no 
proof  of  actual  notice  to  him  of  the  dissolu- 
tibii.  Held,  that  he  oonld  recover  against 
the  partnership  on  the  check.  Boeer,  Co/' 
fM.  36  R.  m 

78.  Wko  entitled  to  actual  notice.  — 
Pnblie  notioe  of  the  dissolution  of  the  part- 
nerahip^  published  in  the  newspapers,  is  suf- 
ficient as  to  strangers;  but  customers  of  the 
firm  are  entitled  to  special  notice,  or  at  least 
entitled  to  have  knowledffe  of  the  notice 
hrongfat  home  to  them.  N<M  v.  DmtnUng, 
26  D.  491;  Oratfar.  Merry,  16  D.  471;  Pren- 
Urn  V.  Smdair,  26  D.  288;  WoUHnatm  v.  Bank 
«f  Pa.^  34  D.  621;  JolvMon  v.  TiMtn,  68  D. 
412. 

After  a  dissolution,  a  person  having  bad 
previoiis  dealing  with  a  copartnership,  but 
wlio  had  no  notice  of  the  dissolution,  public 
er  otherwise,  may  hold  the  partners  liable 
OB  an  acceptance  in  the  name  of  the  firm 

SVen  by  one  of  them.  KtUkam  r.  Clark,  6 
.  197. 

Gootinnons  dealings  between  a  partnership 
and  a  distant  correspondent  for  some  time 
entiileB  the  latter  to  actual  notice  of  the 
disaolntion  of  the  former,  to  avoid  a  liability 
of  ail  the  members  of  the  firm  for  subsequent 
deaUngs  carried  on  by  one  of  the  partners  in 
the  name  of  the  firm,  although  without  the 
knowledge  or  consent  of  the  late  partners. 
Sehdfelm  t.  Stevens,  84  D.  366. 

A  retiring  dormant  partner  is  bound  to 
RTe  notice  of  dissolution  onlv  to  those  who 
knew  of  his  connection  with  the  firm.  Nuas" 
taumer  ▼.  Berker,  29  R.  63. 

Agents,  clerks,  and  salesmen  of  one  with 
whom  a  firm  has  had  dealings  are  not  en- 
titled to  actual  notice  of  its  diuolution. 
Oekardion  v.  Snider,  37  B.  168. 


79.  Advertisement  of  notice.  —  No- 
tice of  dissolution  published  in  the  news- 

Eapers  is  snfficient  as  to  all  persons  who 
aye  had  no  previous  dealings  with  the  firm. 
Oravee  v.  Merry,  16  D.  471;  Jxauing  v. 
Oaine,  3  D.  422. 

A  cubtomer  taking  a  newspaper  in  which 
a  notice  of  the  dissolution  Ib  printed  is  not 
affected  with    knowledge    of   such  notice. 
IVatkinMm  v.  Bank  of  Pa,,  34  D.  621. 

The  court  cannot  determine  who  is  a  cus- 
tomer, and  cannot  reject  proof  of  notioe 
published  in  a  newspaper  be^nse  the  party 
sought  to  be  affected  is  a  customer;  the  de- 
termination of  that  question  is  within  the 
province  of  the  jury.    Ib, 

Publication  of  notioe  of  dissolution  in  a 
newspaper  ia  sufficient  notice  of  such  dissoln- 
tion,  to  one  takiuff  a  promissory  note  upon 
the  faith  of  the  firm's  subsequent  indorse* 
ment  QfxJUioU  v.  Planters*  etc  Bank,  36  D. 
266. 

Publication  of  dissolution  in  a  local  news- 
paper is  not  actual  notice  of  such  dissolu- 
tion to  a  distant  correspondent  of  the  firm, 
nor  is  it  evidence  from  which  actual  notice 
could  he  inferred.  Sdueiffelin  v.  Stevens,  84 
D.  366. 

80.  Notioe  by  mail  —  Mailing  notice 
of  dissolution  of  partnership,  properly  di- 
rected, is  not  alone  sufficient  to  relieve  a 
retiring  partner  from  liability  to  one  who 
has  had  actual  dealings  with  the  partner- 
ship; it  raises  a  presumption  of  notice,  which 
may  be  repelled  by  proof  that  the  notice  was 
not  in  fact  received.  Atistin  v.  HoUand,  25 
R.  246. 

2.  Consequences  qf  DiseokOsos^ 
a.  In  General. 

81.  Ab  between  the  partners.  —  Part- 
ners are  bound  in  soUdo.  All  debts  of  the 
firm  must  be  paid  before  either  partner  is 
entitled  to  a  division  of  the  assets,  or  to 
payment  of  any  claim  held  by  him  against 
the  partnership.  Ward  v.  Brandt,  13  D. 
362. 

A  division  of  profits  realized  after  dissolu- 
tion will  not  be  decreed  unless  the  business 
is  continued  with  the  joint  stock  and  on  the 
join!;  capital..    Beybold  v.  Dodd,  26  D.  401. 

A  new  partnership  undertaking  to  pay  the 
debts  of  the  old  firm,  which  comprised  some 
of  the  same  members,  will  not  be  permitted 
to  deny  a  receipt  given  for  the  goods  of  such 
new  firm,  attached  for  a  debt  of  the  first 

Sartnership,  nor  to  allege  that  such  debt  was 
ut  an  individual  debt.     Morrison  v.  Blod- 
geU,  29  D.  653. 

Where  a  partnership  is  furnished  with  a 
signed  blank,  to  be  filled  by  the  partners  as 
a  note,  to  be  used  in  their  business,  and  the 
blank  is  not  used  during  the  continuance  of 
the  firm,  but  after  the  aissolution  one  of  the 
partners  fills  it  up,  all  the  partners  will  l>e 
I  liable  to  repay  the  signer  the  amount  that 


f634 
Vor 


PARTNERSHIP,  IV,  1. 
to  Note*  la  AmerlcMi  Deolcioiifl  and 


ka  niay  have  been  obliged  to  pay  thereby. 
BoberU  V,  Adam$,  38  D.  291. 

A  partner  diaaolnnji  the  partaerehip  with 
•n  unfair  desi^^n,  and^for  hia  own  private 
advantage,  ia  liable  to  his  copartners  for  the 
damages  suffered  thereby.  Howell  t.  Hot' 
vey,  39  D.  376. 

Where  one  partner,  daring  the  abtenoe  of 
the  other,  bujrs  large  quantities  of  good% 
and  then  dissolves  the  partnership  to  the 
other*8  prejudice,  be  will  be  liable  to  the 
latter  for  his  share  in  the  proceeds.     Jh. 

A  covenant  of  indemnity  against  **aU 
elaims"  against  a  dissolved  fiiii,  executed 
by  the  liquidating  partner's  assignee  for 
benefit  of  creditors,  to  the  other  partner, 
on  tlio  latter's  assigning  all  his  interest  in 
the  partnershin  effMts  to  such  assignee,  does 
not  cover  a  debt  of  the  firm  not  appearing 
on  the  partnership  books,  or  otherwise 
known  to  the  assignee,  but  known  to  the 
partner  taking  sucn  indemnity,  who  kept 
the  books  and  neglected  to  enter  such  daim. 
0am  V.  Cuakman,  39  D.  47. 

In  equity,  by  the  very  law  of  partnership, 
the  partnership  effects  are  pledged  to  each 
•eparate  partner,  until  he  is  rdeased  from 
all  partnership  obligations;  but  this  lien  is 
•olely  under  the  control  of  the  partner^  and 
if  the  partnership  is  dissolvec^  this  lien  is 
gone;  while  the  partnership  continues,  this 
equitable  lien  existing  for  the  benefit  and 
securitv  of  the  separate  partners  may  be 
reached  in  a  court  of  equity  oy  the  creditors, 
as  the  only  mode  of  fuUy  carrying  into  effect 
the  stipulaticms  of  the  parties  at  the  time  of 
forming  the  anociation.  BwrdweU  v.  Perrw. 
47  D.  &7. 

The  effect  of  dissdntion  is,  that  from  the 
moment  the  partnership  terminates,  the 
partners  become  distinol  persons  with  re- 
spect to  each  other,  and  that  conse<^uently 
one  partner  can  have  no  power  to  subject  by 
his  acts  or  declarations  his  former  associates 
to  new  obligations,  burdens,  or  responaibili* 
ties,    ^/(icott  T.  ^te^/t,  48  D.  546. 

The  power  of  adjusting  the  unsettled 
affairs  of  the  partnership  survives  the  dis- 
solution, as  a  necessary  power;  ^et  with  this 
analification,  and  subject  to  this  exception, 
liose  who  were  formerly  partners  stand  to 
each  other  after  the  dissolution  as  if  the  as- 
sociation had  never  been  formed.    iA. 

After  dissolution  inter  ixkxos,  tiie  joint  in- 
terest of  partners  continues  in  the  partner- 
ship property,  and  the  mutual  agen<^  con- 
tinues, with  some  restrictions,  unul  the 
aflBeiirs  of  the  partnership  are  administered. 
Khuler  v.  McCanis^  S3  D.  711. 

Dissolution  of  a  mining  oopartnerahip  by 
one  of  the  partners  silently  withdiawing  or 
assigning  hia  interest  to  another  will  not 
relieve  such  partner  from  liability  for  work 
done  before  or  debts  contracted  after  thus 
silently  withdrawing  or  resigning.  Burgan 
r.  L^eU,  66  D.  53. 
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A  partner's  engagement  to  pay  partner- 
ship debts  is  but  a  pernonal  contract,  and 
creates  no  lien  Where  it  is  entered  into  by 
him  on  a  sale  to  him  of  hia  partner's  inter- 
eat;  and  such  partner  need  not  appropriate 
the  partnership  asaets  to  the  payment  of 
TOTtnership  liabilities.    Baka^t  Appeal,  59 

Bach  partner  haa  the  same  rights  after  di^ 
solution,  in  the  fulfillment  of  outstandin|( 
engagements  and  in  the  settlement  of  busi- 
ness of  the  firm  generally,  as  he  had  before. 
The  different  partners'  rights  are  not  ehangedp 
and  unless  the  partnership  articles  stipulate 
to  the  contrary,  a  majcHity  of  the  partners, 
if  they  act  fairly  and  in  ^ood  faith,  may  con- 
duct the  partnership  busmess,  notwithstand- 
ing the  dissent  of  a  minority.  Wetlem  Stagm 
Co.  V.  WaOoer,  65  D.  789. 

Where,  after  dissolution,  parties  formeriy 
eompoeing  the  firm  give  a  note  in  their  indi- 
vidual capacity  for  a  partnership  liability, 
this  does  not  change  their  character  of  joint 
and  several  makers,  nor  convert  ^e  liability 
into  an  individual  debt  as  between  the  part- 
ners; and  upon  payment  of  the  note  by  one, 
the  others  are  not  liable  to  him  for  contriba- 
tion.     De  JameUe  v.  McQueen,  68  D.  164. 

On  dissolution,  either  partner  may  continue 
to  use  the  trade-marks,  unless  he  has  specill- 
cally  transferred  or  expressly  divested  him* 
self  of  such  tight.  Eauard  ▼.  CemmUl,  45 IL 
198. 

On  diasolnticii  of  a  partnership  between 
lawyers,  each  is  entitled  to  share  m  the  f  eee 
eolleotsd  from  the  unfiniahed  busineaa.  Oa> 
rnenf  v.  McBbtUh,  58  R.  17. 

8d.  As  towards  third  persons.— A 
firm  note  exeeuted  during  the  existence  of  the 
partnership,  but  not  delivered  until  after  the 
dissolution  of  the  firm,  does  not  bind  the 
partnership.   Wooc^ford  v.  Danoin,  21 D.  578. 

To  hold  a  partnership  upon  an  indorsement 
made  after  oissolution,  of  which  public  notioe 
has  been  given,  the  indorsees  must  show  that 
they  came  within  the  exoeption  of  enstomefs 
of  the  firm  who  are  entitled  to  partiaalar 
notice.    NoU  ▼.  Dommhig,  26  D.  491. 

A  judffment  aoainst  a  partner  who  was  not 
personally  served  with  process  in  an  action 
brought  after  dissolution  is  void.  <9aterie 
T.  Aim,  36  D.  604. 

A  dissolved  firm  continues  in  existence  for 
many  purpoees.    Fereira  v.  Sofree,  40  D.  406. 

Creditors  of  a  partnership  may  pursue  rem- 
edies at  law  and  secure  preferences  or  liens 
upon  partnership  assets  after  anit  brouffhi 
by  one  partner  for  a  dissolution  and  before 
a  decree  of  dissolution.  Adame  v.  Wood^  68 
D.  313. 

88.  Power  of  one  partner  to  UndthfS 
others  after  dissolution.— 1.  In  general^ 
—  A  partner's  acts  after  dissolution  of  ^e 
partnership  will  bind  the  other  partners  un- 

*8ee  notea  on  the  power  of  one  partner  alter 
dlaaolntion  of  the  firm,  ftl  IX  8a<MS2:  6I>.  S74-57ih 
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ItM  notioe  of  tiie  diatolatian  be  given.  Priee 
T.  TVwKy,  14  D.  81. 

One  partner,  after  diMolntioii,  oaiinot^ 
withoat  express  authority,  oreate  or  reviro 
a  debt  against  his  late  partners.  Wibtm  T. 
Torbert.  21  D.  632. 

Payment  by  one  partner  of  debts  of  the 
partnership^  with  money  held  by  him  as  agent* 
of  another,  makes  all  the  members  of  the 
pa'iaenhip  liable  to  tiio  latter  for  the  amount 
•0  paid,  althongh  snch  payment  was  made 
after  the  partnership  had  been  diasolTed. 
Brown  v.  Higf^tAoOiam,  27  D.  618. 

Serrioe  of  a  citation  after  dissolntioii  does 
not  bind  the  partners  who  are  not  senred 
personally,  nor  will  tiie  £aet  that  the  partoer 
■erred  had  been  given  a  general  power  to 
■ettle  the  partnership  aooonnts  render  the 
eerriee  npon  him  valid  as  to  the  others. 
Qakmue  v.  AUn,  36  D.  604. 

A  partner  cannot  bind  the  firm  after  dis- 
■olntHm  by  his  individnal  act  in  the  partner- 
•hip  name,  without  express  authority  for 
thatporpose.  OoZIMv.  Planter^  tie.  BatUt, 
MD.266. 

One  partner,  after  dissolution,  may  waive 
Botice  of  demand  and  non-payment  of  a  note 
bdorsed  by  the  firm  and  diMxmnted  for  it. 
SekUer  t.  Momd  Jaekmm  NoL  Bank,  69  R. 
190L 

2.  Bif  eimiraettf  gemraUy.  —  Dissolution 
woAm  absolute  revocation  of  all  implied 
iathority  in  either  of  the  partners  to  oind 
the  othsr  to  new  engagements,  oontraoti^  or 
promises,  msMie  to  or  with  persons  having 
Botice  of  the  dissolntioii,  althongh  springinff 
ont  of  or  founded  upon  the  indebtedness  m 
tiM  firm.  Pahmer  v.  Dodge^  62  D.  271; 
Hml  V.  Hm,  68  D.  705. 

After  dissolution,  one  of  the  partners  can- 
aot  impoae  new  obligations  upon  the  firm, 
or  vavy  the  character  or  form  of  those  al- 
ready existing.     WklU  v.  Tudor,  76  D.  126. 

Money  borrowed  by  a  partner  will  be  pre- 
■uned  to  have  been  borrowed  for  the  piart- 
Bcnliip^  which  will  be  liable  therefor  if  it 
has  bM»  Applied  to  its  use.  The  principle 
tppliea  as  well  after  a  partnership  has  Ixmu 
dnsdved  as  before.  EtUOe  ^  VtmU,  84  D. 
i74u 

Where  partners  contract  with  a  third 
person  to  perform  a  piece  of  work,  and  the 
latter,  after  the  dissolution  of  the  firm, 
enters  into  an  agreement  with  one  of  the 
parteers  that  he  shall  be  exonerated  from 
liability  for  the  part  of  the  work  already 
dooe,  but  without  any  |»romiae  by  the  other 
partner  to  assume  the  liability,  the  contract 
Bade  with  the  first  partner  is  void  for  want 
ti  ewisartflimUcn;  but  if  the  second  partner 
bad  nmde  a  new  promise,  it  would  have 
been  a  valid  release  for  a  consideration,  one 
debt  being  substituted  for  the  other.  Obtf- 
yerv.  MomUtm,  88  D.  370. 

Where  partners  agree  with  a  third  person 
te  perfonn  a  pieoe  of  work,  they  remain 


joint  contractors  as  to  snch  third  party 
after  the  dinoluticn  of  the  partnership. 
Either  of  them  may  countermand  the  work 
before  completion,  but  thev  remain  joint 
contractors  as  to  the  part  done,  and  liable 
in  damages  to  the  third  party  for  his  loss  on 
the  remainder  of  the  contract,     lb. 

Delivery  of  goods,  after  dissolution,  at  a 
place  designated  by  one  of  the  firm,  different 
from  the  place  specified  in  the  contract,  is 
binding  and  will  render  the  other  partner 
liable  m  an  aetion  for  the  purchase  price. 
Cody  T.  Bhephierd,  22  D.  379. 

After  partnership  dissolved,  one  partner 
may  yet  assign  all  of  the  interest  of  the 
firm  in  a  bond.  Mwm  v.  Belhwa,  28  D. 
372. 

After  dissolution,  one  of  the  partners  can- 
not bind  thd  others,  without  tneir  consent^ 
by  settling  accounts  with  or  allowing  efedita 
to  customers  of  the  firm.  Baoie$  v.  neUfcrd^ 
6  D.  610. 

On  the  dissolution  of  a  firm  by  death  of  a 
member,  neither  survivor  can,  without  the 
co-survivor's  consent,  assign  the  whole  in- 
terest in  the  partnership  effects  to  trustees 
for  the  benefit  of  preferred  creditors.  M^ 
berU  V.  Wood,  24  D.  236. 

8.  By  ntating  a  bUl  or  note.— Where  a 
partner,  after  dissolution,  issues  notes  in 
the  name  of  the  firm,  the  other  partner  is 
not  liable  thereon;  for  the  power  to  bind  the 
firm  ceases  with  the  partnership.  Lansing 
V.  (Toine,  3  D.  422;  Woodioorth  v.  Downer,  37 
D.  611;  Haddock  v.  Oroeheron,  5  R.  244; 
SmUh  V.  ShMen,  24  R  529. 

Giving  a  forged  note  in  payment,  by  a 
partner  to  a  creditor  of  the  fGrm,  after  its 
dissolution,  does  not  extinguish  the  original 
habili^  of  the  partnership.  Pope  v.  Nance^ 
18  D.  60. 

Where  a  partnership  note  b  given  and  re- 
newed after  the  dissolution  of  the  partner- 
ships by  the  remaining  partner,  in  the  old 
firm  name,  it  will  not  bind  the  retiring  part- 
ner, neither  does  its  acceptance  discharge  the 
pre-existing  debt;  not  being  valid  as  to  the 
retiring  partner,  the  consideration  fails,  and 
the  old  debt  remaina  Parker  v.  Cousku, 
44  D.  388.  &  P.,  Hunt  v.  HiU,e»  D.  705. 
The  renewal  of  the  note  being  in  the  firm 
name  is  strong  inference  that  the  promisee 
did  not  intend  to  release  the  other  partner, 
and  hold  alone  liable  the  partner  wbo  exe- 
cuted it.     Parker  v.  Cousins,  44  D.  388. 

A  surety  on  a  promissoi^  note  given  by 
one  of  the  members  of  a  dissolved  partner- 
ship, in  tiie  name  of  the  firm,  and  to  renew 
a  debt  of  such  partnership,  must  look  to  such 
member  alone  for  indemnity,  as  he  cannot 
hold  the  other  for  it.  Palmer  v.  Dodge^  62 
D.  271. 

A  note  made  after  dissolution  by  one  of 
the  partners,  in  the  firm  name,  to  payees, 
who  have  had  previous  dealings  with  the 
partnership  and  nave  no  actual  notice  of  the 
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diasolntion,  ia  binding  on  all  the  partners. 
^'mM*  ▼.  Merry 9 16  I>.  471. 

Indoraeea  having  aotaal  notioe  of  the  dia- 
■olutioD  may  recover  on  such  note  against  all 
the  partners  if  it  was  valid  in  the  nands  of 
the  payees,  for  want  of  snch  notioe.    lb, 

A  partner's  authority  after  dissolntion  to 
sign  the  firm  name  to  notes  for  partnership 
debts  may  be  implied  from  einmmstanoes. 
ih. 

An  erpress  admission  bv  the  other  part* 
ners  that  the  firm  is  bound,  or  a  failure  on 
their  part  to  object  to  such  a  note  as  being 
made  without  autiiority,  when  it  is  broa^fht 
to  their  notice,  will  warrant  a  presnmptioa 
that  it  was  ezeouted  with  their  knovtsdge 
and  oonaentb    lb. 

After  the  dissolution  of  a  partDsnhip^  A, 
one  <Mf  the  partners,  without  anthority,  gave 
a  new  note  in  the  name  of  the  firm,  in  re- 
Bowal  of  an  old  six-per-oent  partnership  note, 
and  without  intent  to  denand,  made  it  to 
bear  ten  per  cent  interest,  and  included  it  in 
an  individual  liability  of  B,  another  partner. 
D,  another  partner,  subsequently  promised 
to  pay  the  new  note,  supposing  it  to  be  a 
simple  renewal  of  the  old  note,  in  an  action 
on  the  new  note,  — hdd,  that  as  the  consid- 
erations were  several,  D  was  liable  for  the 
amount  of  the  old  note,  with  interest  at  six 
per  cent     WUaon  v.  Forder,  0  R  027. 

4.  ^yaeeq)<lnaorlM2or«ni9ii^{K'<Ja620|Mper. 
— A  partner  after  dissolution  cannot  bind 
the  firm  or  his  copartners,  without  special 
authority,  by  accepting  a  bill  drawn  on  the 
firm.    Commerdal  BaA  v.  Perry^  43  D.  168. 

Where  a  bill  is  accepted  without  anthority 
by  a  partner  after  dissolution  of  the  firm  upon 
whion  it  is  drawn,  and  is  by  the  acceptance 
made  payable  at  a  certain  bank,  a  demand 
there  is  not  a  demand  upon  the  drawees,  so 
as  to  charge  the  drawer.     lb. 

One  partner  cannot,  after  dissolution,  in- 
dorse a  note  in  the  name  of  the  firm,  even 
to  pay  a  prior  debt  of  the  firm.  WhUe  v. 
Tndor,  76  D.  126;  Noa  v.  Douming,  26  D. 
491;  HumpkrieB  t.  Chaafmn,  48  D.  247. 

6.  Py  admimkma  and  declarcUhns.  —  An 
admission  by  a  partner  after  diBsolution  is 
not  evidence  against  hLi  former  copartners. 
Brady  Y.  HUl,  13  D.  SOS;  Baker  v.  Starkpoole, 
18  D.  506;  Hamilton  v.  Stimmen,  54  D.  509. 

Admissions  of  a  partner  after  dissolution, 
not  relatlhg  to  the  previous  business  of  the 
firm,  are  not  evidence  against  the  partners. 
Taylor  v.  BUJyer,  26  D.  430. 

A  partner's  admissions  after  dissolntion,  in 
regard  to  a  partnership  demand,  are  com- 

S stent  though  not  conclusive  evidence. 
ady  V.  Shepherd,  22  D.  379. 
An  admission  by  one  partner,  after  disso- 
hition,  that  a  particular  debt  of  the  firm  was 
not  paid,  though  a  receipt  had  been  given 
therefor,  is  evidence  agamst  his  copartner, 
particularly  where  such  admission  is  made 
by  the  active  partner,  who  has  been  oonsti- 
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tnted  agent  to  settie  up  the  firm 
Bridge  v.  Oray,  25  D.  358. 

After  dissolution,  the  admission  of  a  debt 
by  one  partner  is  not  sufficient  of  itself  to 
charge  tne  other  partners,  and  no  act  can  be 
done  by  one  which  is  binding  on  the  res^ 
eoraept  under  special  eiroamstances.  Ohardim 
T.  Otphant,  6  D.  672. 

The  acknowledgment  by  one  partner  d  a 
partnership  debt,  after  the  dissolution  of  the 
partnership,  does  not  deprive  the  other  part* 
nor  of  the  benefit  of  the  statute  of  limita- 
tions. Letmy,  Cadets  17  D.  660;  BUioaU  t. 
Nkhok,  48  D.  646;  Vam  Keurm  v.  Parmelee, 
61  D.  822. 

After  dissdution,  a  partner  cannot  bind 
the  firm  by  an  acknowledgment  of  a  delit, 
iHiether  the  statute  of  limitations  has  opor* 
ated  to  bar  it  or  not  Mum  t.  Domlmm,  86 
D.809. 

The  implied  agency  of  a  partner  to  bind 
his  copartner  by  a  new  promise  ceases  a* 
dissolution.  Vam  Kmrm  v.  Parmdte,  51  D. 
322. 

DeolaraticBs  of  a  partner  after  diasolutioB 
cannot  diarge  the  partnership  with  a  debt; 
though  if  the  eiistence  of  the  debt  and  tlio 
criffinal  liability  be  proved  otherwise,  snoh 
declarationa  would  be  enfficient  to  remove 
the  bar  of  the  statute  of  limitations.  WOih 
T.  Hm,  81  D.  412;  Ortenka/v.  Qukiey,  28  D. 
146.  But  such  acknowledgment  is  entitled 
to  littie  weight  if  not  honestlv  made,  but 
rather  with  a  design  to  diarge  the  copartner. 
AwUn  V.  Bottwick,  25 1>.  42. 

An  aoknowledement  by  one  partner,  after 
a  dissolution  of  we  partnership,  will  prevent 
the  operation  of  the  statute  of  limitationa 
upon  a  firm  debt  Mrlntire  v.  Oliver,  110. 
760;  AutUn  v.  BoeMek,  25  D.  42. 

Admissions  of  one  of  the  makers  of  a  firm 
note  after  dissolution  of  the  partnership,  bat 
before  the  statute  of  limitations  has  run,  will 
remove  the  bar  of  the  statute  sa  to  all  the 
makers.     Beardsley  v.  Hail,  4  R  74. 

An  acknowledgment  by  one  partner  oper- 
ates against  all,  to  take  a  debt  out  of  tiio 
statute  of  limitations,  whether  made  before 
or  after  the  dissolution  of  the  copartnershipi, 
or  before  or  after  the  statute  hM  run  upon 
the  demand.  Wheelodt  v.  DoolUUe,  46  D. 
163. 

Declarations  of  a  partner  after  dissolution 
bind  himself  only.  Barringer  v.  Sneed,  20 
D.  74. 

Admissions  and  declarations  of  a  partner 
after  dissolution  are  admissible  in  evidence 
against  himself;  so  under  the  Pennsylvania 
statute,  where  one  firm  sues  another  and  he 
is  a  member  of  both.  Tauey  v.  CAnrcA,  39 
D.  65. 

A  promise  by  one  partner  after  dissolution 
of  the  partnership,  and  before  a  suit  is 
barred  by  the  statute  of  limitations,  to  pay  % 
partnership  debt,  does  not  prevent  the  run* 
ning  of  the  statute  as  to  the  other  partner^ 
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dthoagh  th*  eroditor  wm  ignorihiit  of  the 
diMoliitioii.     Tate  ▼.  Clements,  26  R.  700. 

PliyiiMDt  of  interest  on  a  note  drawn  by  a 
firm,  bj  one  of  the  members,  after  the  diMO- 
latioB  of  the  firm,  but  within  liz  yean  after 
the  matarity  of  saoh  note,  will  renew  it  as 
igiinst  the  statute  of  limitations;  nor  will 
the  fact  that  one  of  tiie  firm  is  a  married 
vonisn  alter  the  efieot  of  soeh  rsnewaL 
Mtrrin^.  Aiy,  20  &  802. 

Whera,  after  disaolntion  of  a  partnership, 
one  of  the  late  partners,  without  the  knowl- 
•dge  or  anthority  of  the  other,  made  pay- 
ments npon  a  debt  against  whioh  the  statnte 
of  limitations  had   ran, — held,  that   such 

Eymenti  did  not  revire  the  debt  as  against 
I  late  copartner.    Mcufberrfr*  WUlouffhbiff 
SSiL491. 

M.  Vftlidit;^  of  special  •greements 
19011  diMolvtum. — A  promise  made  to 
the  retuing  partner  by  his  former  copartner 
isd  others,  forming  with  the  latter  a  new 
wrtaershin,  that  snob  new  firm  will  pay  the 
sebts  of  uie  old  one^  Is  fonnded  on  a  aaffi- 
dest  consideration,  and  is  not  within  the 
itatQts  of  franda.    Lee  t.  Fcmtaine,  44  D. 
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Upon  arolnntaiy  dlssolntkm,  the  partnen 
■ay  agree  that  £he  partnership  property 
WMj  be  the  property  of  one  of  the  mem  oers, 
■sd  if  nob  agreement  be  btmajlde.  it  will  be 
giTsn  fall  JBttoL  WiUcm  v.  Soper,  66  D. 
573;  AOem  r.  Center  VaUe^  Cd.»  64  D.  883; 
WiUeY.Parkk.  78  D.  204. 

A  boiutjide  transfer  by  a  goin^  partnership, 
of  firm  property,  to  a  oorporation,  taking  m 
payment  stock  of  the  corporation  to  be  held 
by  the  nartnem  indiTidnally,  not  made  in 
eeatemplation  d  fnso]yeQ<nr  or  to  defeat 
crediton,  cannot  be  impeached  by  partner- 
ihip  credttors  on  a  bill  filed  against  the  cor* 
peratico  and  nttadiing  creditors  of  the  indi- 
fidsal  partners,  nor  mtve  the  joint  oreditors 
my  priority  oT«r  separate  oreditors  with  re- 
•poot  to  the  stock  received  by  the  partners 
in  paymsni^  althongh  the  assets  at  the  time 
«f  tae  tninsfor  were  barely  eqnal  to  the  joint 
debts.    ^Ussi  ▼.  C^Rler  FoOey  Co.,  64  D.  838. 

Whsvs  piutners  dissolve  the  firm,  and 
onlly  agree  that  one  of  them  shall  take  the 
joint  property  and  pay  the  joint  debts,  and 
the  one  who  takes  the  property  for  this  par- 
poee  fails  to  pay  the  debts,  another  partner 
nay  volantarily  pay  them,  and  maintain  an 
ietion  against  tiie  former  to  recover  the 
tmonnts  so  peid  by  him.  ffmU  v.  Rogere, 
»  D.  704. 

85.  Thoir  interpretation.  ^  An  aeree- 
nent  to  "quit  even, '  although  it  mightnave 
the  eflfoet  A  mntnal  acqaittance  as  to  all  lia* 
bilities  subsisting  l)etween  partners  at  the 
time  of  Its  adoption,  does  not  destroy  the  re- 
Istion  of  partners,  nor  their  liability  as  to 
■II  mbeeqnently  aocrning  items  of  partner- 
ibip  aceoont.  De  Jarmtte  v.  McQueen.  68 
D.  164. 


an  Keports, 

An  agreement  between  partners,  npon  dis- 
solution, that  one  of  them  shall  take  the 
joint  property,  and  pay  the  joint  debts,  i» 
not  within  the  statute  of  frauds.  It  is  not» 
within  the  statnte,  a  collateral  agreement  to 

5y  the  debt  of  another.    Hunt  v.  Boaere. 
D.  704. 

An  agreement  by  one  to  wind  np  the  Imai* 
ness  and  pay  the  other  his  share  of  tiie  fesa 
collected  is  valid,  and  is  not  within  the  stat- 
ute of  frauds,  although  it  was  not  expected 
that  the  businees  could  be  wound  up  in  a 
year.    Oement  v.  McBlraiK  68  R.  17. 


&.  Rights  and  Liabilities  of  Surviving  and 
Liquidating  Partners. 

86.  Powera  and  dutlea  of  nurviTing 
partner.  —  1.  In  general,*  ^  After  the  dis- 
solution of  a  partnership,  a  surviving  part- 
ner cannot  naake  any  contract  whioh  will 
bind  the  e£fects  of  the  firm  against  creditors, 
or  those  entitled  to  a  share  of  the  funds. 
Hence  a  debtor  of  an  insolvent  firm  can- 
not, in  an  action  against  him  by  the  assisnee^ 
set  off  the  amount  of  a  protested  bill  of  ex- 
change, indorsed  for  accommodation  by  one  of 
the  partners  in  the  firm  name,  after  the  dis- 
solution, which  has  been  discounted  by  the 
defendant  WkUe  v.  Union  Ina.  Co..  9  D. 
726. 

Upon  a  dissolution  by  death  of  one  part- 
ner, the  survivors  may  give  a  preference 
with  the  consent  of  the  personal  representa- 
tive of  the  decedent.  Agberle  v.  l^ooc^,  24 
D.  236. 

When  a  partnership  is  dissolved  by  death 
of  one  or  more  of  the  partners,  the  legal  title 
to  all  the  personal  property  and  choses  in  ao- 
tion  belonging  to  the  firm  becomes  vested  in 
the  survivor  exclusively,  for  the  purpose  of 
paving  the  debts  and  uien  dividing  the  net 
balance  amongst  those  entitled,  siving  to 
the  representatives  of  the  deceased  partner 
the  same  interest  he  would  have  taken  had 
be  been  in  life  and  the  firm  had  been  dis- 
solved, not  bv  death,  but  by  mutual  consent. 
Andrews  v.  Broum.  66  D.  262;  Kbuler  v.  Jfe* 
Can<i,  63  D.  711. 

The  Jfu  aeereeeendi  among  partners  means 
that  tiie  survivor  holds  the  partnership  funds 
for  the  settlement  of  the  partnership  con* 
oerns,  and  the  balance  for  equitable  distri- 
bution among  the  personal  representatives 
of  the  decedent  and  the  survivor.  Eyerie 
V.  Wood,  24  D.  236.  8.  P.,  Moffatt  v.  Thom- 
son, 67  D.  787. 

Partnership  funds  comins  into  the  hands 
of  a  surviving  partner  who  has  been  ap- 
pointed administrator  of  the  deceased  part- 
ner come  to  him  as  survivor,  ami  nob  as  ad- 
ministrator. Pearton  v.  Keedy,  43  D.  160. 

The  heir  of  a  deceased  partner  holds  the 
legal  title  to  real  property  belonging  to  the 
firm,  subservient  to  or  in  trust  for  the  snr- 

*  See  monogrrapblc  note  on  the  powers  and  dv 
ties  of  a  surrlTlng  partner,  65 1>.  »fr-808. 
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▼iving  partner,  who  is  obarged  with  tiie  |»ay- 
mmt  of  the  debti.  AndrewB  r,  Brwon»  66  D. 
262. 

A  sarviYing  partner  has  a  right  m  equity 
to  diapoee  of  real  property  betongins  to  the 
firm  for  the  payment  of  the  debts,  where  the 
firm  is  insolvent^  and  the  deed  will  oonvey 
the  equity  of  the  heir  of  a  deceased  partner, 
who  may  be  oompelled  to  make  a  oonvey- 
anoe.    lb. 

A  surviving  partner  oannot  set  off  a  private 
debt  due  hun  by  the  deoeased  copartner 
against  his  share  of  assets  collected  since  the 
dissolution  of  tiie  copartnership;  the  effect  of 
■nch  aet-off  woold  be  to  give  a  preference 
amon^  creditors  of  equal  cfosree,  which  is  in 
oppoaitioii  to  the  South  Car^inaact  of  1789. 
MofaU  V.  Tkanuon,  67  D.  737. 

Surviving  partner  is  entitled  to  assets  of 
firm  for  purpose  of  paying  its  debts.  As  such 
survivor,  he  may  maintam  actions  at  law  for 
the  pnrpoee  of  ooUecting  debts  due  the  firm, 
to  the  exclusion  of  the  administrator  of  the 
deoeased  partner.  SAkitU  v.  Fuller,  66  D. 
293. 

A  surviving  partner,  appointed  receiver  of 
the  partnership  affairs  at  his  own  instance, 
IS  not  entitled  to  compensation  as  suoh  re- 
ceiver.    Barjy  v.  Jones,  27  R  742. 

2.  Power  to  tranter  propertv. —  An  assign- 
ment by  a  surviving  partner  of  the  partner- 
ship  effects  transfers  to  the  assignee  that 
partner's  interest^  and  makes  the  assignee  a 
a  tenant  in  common  with  the  other  surviving 
pinner.    BgberU  v.  Wood,  24  D.  236. 

A  surviving  partner  may  dispose  of  partner- 
ship realty  for  the  oayment  of  partnership 
debts,  and  of  any  bslanoe  due  him  as  a  part- 
ner, if  the  legal  title  is  vested  in  him,  and  if 
not,  equity  will  assist  him  by  compelling  a 
conveyance  of  the  legal  title  to  himself  or  to 
a  purchaser  from  him.  THUmghasir,  Champ- 
Mm,  67  D.  610. 

A  purchaser  of  partnership  realty  from  a 
Burvivinff  partner,  though  he  knows  it  to  I)e 
partnership  property,  and  that  there  are 
partnership  debts  to  be  paid  out  of  it,  if  he 
nooestly  buys  it  and  pays  for  it,  without 
knowledge  or  notice  of  any  facts  indicating 
an  intent  by  the  surviving  partner  to  mis- 
apply the  funds,  will  be  protected,  although 
such  surviving  partner  does  in  fact  appropri- 
ate the  money  to  his  own  use,  leaving  the 
debts  unpaid;  but  where  he  purchases  either 
the  whole  of  such  realty  or  the  surviviuff  part- 
ner's undivided  legal  interest  therein,  know- 
ing it  to  be  partnership  property,  and  that 
the  firm  is  nearly  or  quite  insolvent,  and  re- 
ceives the  conveyance,  and  pajra  the  pur- 
chase-money secretly  and  at  nisht,  under 
circumstances  indicating  knowledge  of  the 
fraudulent  desic^ns  of  the  surviving  partner, 
who  immediately  absconds,  leaving  the  firm 
debts  unpaid,  such  purchaser  takes  the  prop- 
erty subject  to  the  trusts  under  which  it  was 
held  by  his  vendor.    Uk 


The  sole  survivor  of  a  firm  may  effectually 
transfer  a  promiBsory  note^  psyable  to  the 
late  firm,  by  indorsement.  Johnson  v.  Ber- 
ttsAetmsr,  26  R  427. 

A  surviving  partner  of  an  insolvent  firm 
may  not  mortnige  partnership  property  to 
secare  one  creditor  in  preferenoe  to  othenu 
Anderson  v.  Norton,  64  R  400. 

8.  Power  to  asrignfor  beneJU  qf  eredUors,-^ 
Upon  the  dissolution  of  a  partnership  by 
tiie  death  of  one  of  the  partners,  the  surviv- 
ing partner  can  make  a  valid  assignment  of 
tiie  partnership  effects,  for  the  benefit  of  the 
creditors  of  the  firm.  W/uUr,  Union  Ins.  Oo., 
9  D.  726. 

A  surviving  partner  who  has  bought  tbo 
interest  of  a  deoeased  partner  may  make  an 
assignment  of  the  merchandise  for  the  benefit 
of  his  creditors,  and  the  claimants  under 
this  assignment  have  a  right  to  its  proceeds, 
and  also  to  all  the  debts  which  were  created 
after  the  porchase  made  by  the  suirviving 
partner.     Wilson  v.  <Soper,  66  D.  673. 

The  surviving  nartner  has  a  right  to  apply 
the  assets  of  the  nrm  to  the  payment  of  part- 
nership debts.  He  may  prefer  one  creditor 
to  another,  and  if  he  makes  an  assignment 
for  the  benefit  of  part  of  the  ci  editors,  they 
may  under  it  entirely  satisfy  their  debta. 
This  does  not  increase  the  liability  of  the 
estate  of  the  deoeased  partner,  as  it  makes 
no  difference  to  it  whether  the  assets  are  die* 
tributed  ratably  or  applied  to  the  payment 
€»f  some  debts  to  the  exclusion  of  others.  lb. 

The  surviving  partner  of  an  insolvent  firm 
may  make  a  general  assignment  for  creditors 
without  preferences.  SaUttmry  v.  Ellison,  49 
R347. 

87.  Powers  and  duties  of  partner 
authorised  to  liquidate.  —  A  dissolved 
partnership  remains  in  force  for  closing  the 
business,  and  for  that  purpose,  the  partner 
winding  up  the  concern  has  the  same  power 
to  bind  the  firm  as  he  had  before.  Houser  ▼• 
Irvine,  38  D.  768. 

No  power  to  bind  his  copartner  to  new  en* 
m^ements,  contracta,  or  promises  can  be 
mrorred  from  an  authority  given  by  one 
partner  to  the  other  to  settle,  liquidate,  and 
close  up  the  affiurs  of  the  psrtnenhipb 
Palmer  v.  Dod^  62  D.  271. 

The  li^uidatmg  partner  has  no  power  te 
extend  time  for  payment  of  obligations  of 
firm,  to  increase  their  amounts,  or  to  obli- 
gate the  firm  to  persons  to  whom  it  was  no4 
bound  at  the  dissolution  of  the  psrtnwshi]^ 
lb. 

Where  a  partner  upon  dissolution  of  the 
firm  takes  all  notes  and  accounts  into  posses* 
sion,  and  assumes  control  in  regard  to  making 
collections  and  settling  up  the  business,  he 
is  to  be  treated  as  a  collecting  agent,  and 
shonld  be  charged  with  all  notes  and  ac* 
counts  which  he  has  collected,  or  might  with 
reasonable  diligence  have  collected;  but  he 
is  not  to  be  charged  with  those  not  proved 


lo  be  ■olT«nt|  and  which  it  is  not  shown 
eoold  hsTo  been  wdlooted  with  reasonable 
diligence.  Phelan  ▼.  HuUMmou,  93  D.  602. 
Where  a  partnership  which  ii  afterwards 
di8M>lTed  by  the  death  of  one  of  its  members 
hu  indoned  a  note  or  bill,  notice  of  dis- 
honor mnst  be  given  to  the  sorviying  mem- 
ber, in  order  to  bind  the  firm,  e8x>eciaUy 
when  be  is  its  liquidator  or  representative. 
Notice  to  the  ezecntor  of  the  deceased  part- 
ner, who  doee  not  represent  and  has  no 
power  to  administer  the  partnership  afiairs, 
itnotsnfficisBt.    SloeonA  v.  Dt  Lnards  ^ 

a  74a 

The  adnussions  of  a  partner,  made  while 
eagaged  in  tiio  adjustment  of  unsettled  part- 
noship  bnsineea,  after  the  dissolution  of  the 
firm,  may  be  given  in  evidence  to  charc|e  the 
other  partners  in  relation  to  such  bnsmess. 
Fogkg  V.  WkUaker,  10  R.  778. 

A  partner  intrusted  with  the  settlement  of 
a  dissolved  partnership  may  bind  the  part- 
Bonhip  hf  borrowing  money  to  meet  its 
sooruing  liabilities,  and  by  actually  applyios 
the  money  borrowed  in  discharge  of  such 
lislnUtiea.     BUaU  qfDam,  U  D.  674. 

Payment  by  a  liquidating  partner,  within 
iiz  jrears,  on  a  note  given  oy  him  after  tJie 
dinohition,  in  the  firm  name,  for  a  firm  debt, 
ii  evidence  of  a  new  promise  by  all  Uie  part- 
am,  and  takes  the  case  out  of  the  statute  of 
limitations  aa  to  all.  Homer  v.  Irvine,  88  D. 
788. 

A  settling  partner  of  a  dissolved  firm  may 
iet  off  a  debt  due  the  firm  in  an  action  against 
him,  where  his  copartners  have  assigns  the 
oflects  to  him  with  full  power  to  oollect  and 
w  debts^  elo.     Craig  v.  HenderBon^  44  D. 

General  authority  to  one  partner,  upon 
disniation,  to  settle  the  business  of  the  firm, 
doei  not  authorise  him  to  give  a  note  in  the 
same  of  the  firm  for  a  firm  debt,  or  to  renew 
one  given  before  the  dissolution.  White  v. 
Tmior,  76  D.  128.  a  P.,  Perrin  v.  Ketne, 
96  D.  769;  8mUh  v.  Shelden,  24  R.  629;  Had^ 
dedt  V.  Oroeherojh  6  R.  244. 

Where  a  settling  partner,  after  dissola- 
tion,  mvea  a  draft  m  payment  of  a  partuer- 
ihip  debt,  he  cannot  waive  protest  so  as  to 
bind  his  former  dormant  copartner.  Mcumey 
V.  OOO  R.  80. 

A  surviving  partner  is  not  entitled  to  com- 
pensatioii  for  winding  up  the  partnerriiip 
bosiness.  Beaiiy  v.  fProy,  67  D.  677;  Proton 
T.  MeFartand,  80  D.  69&  But  see  Phelan  v. 
Hmtehmmm,  93  D.  602. 

88.  Suits  by  surriving  partner.— In 
amtn^fgk  by  a  surviving  partner,  upon  a 
promise  alleged  to  have  been  made  to  both 
partners^  ii^n  the  plea  of  the  statute  of 
limitationay  it  is  competent  for  the  plaintiff 
to  give  evidence  of  an  acknowledgment  to 
Kimself  sloae,  after  the  decease  of  nis  part- 
ner, of  a  debt  due  to  the  partnership.  Bar^ 
My  ▼•  AwtiW  7  D.  679. 
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AH  property  and  responsibilities  of  a  part- 
nership,  by  the  death  of  a  partner,  devolve 
on  the  surviving  partner,  and  in  a  suit  in 
relation  thereto,  the  personal  representative 
of  the  deceased  partner  need  not  be  made  a 
party.    Jone§  v.  Hardeaty,  32  D.  180. 

Death  of  a  partner  mast  be  proved  in  an 
action  by  the  survivinff  partner  to  recover  a 
debt  doe  the  firm,  although  it  need  not  be 
alleged.    Leidem  v.  Colhv,  40  D.  178. 

A  surviving  partner  of  two  different  flrflM 
may  join  in  one  action  counts  for  sums  due 
him  as  the  survivioff  partner  of  each  of  said 
firms,  and  a  count  for  money  due  him  in  his 
individual  capacity.  Adame  v.  HackeU,  69 
D.  376. 

The  surviving  partner  cannot  recover  un- 
less the  firm  could  have  sustained  an  aotioa 
in  the  Ufetime  of  the  deceased  partner. 
Thompaon  v.  SUamboai  J,  D,  Morton,  69  D. 
668. 

The  surviving  partner  cannot  maintain  a 
proceeding  m  rem  against  a  vessel  of  which 
the  deceased  partner  was  the  owner,  for  ma- 
terials and  labor  furnished  by  the  firm,  for 
these  are  advances  by  a  copartnership  to  a 
member  of  the  firm,  and  a  plea  setting  forth 
these  facts  will  be  good  in  bar  of  the  action. 

Although  one  partner  cannot  maintain  aa 
action  at  law  against  his  copartner,  a  surviv- 
ing partner  may  well  maintain  such  an  ac- 
tion against  the  administrator  of  hii  deceased 
partner  who  has  wrongfully  obtained  posses- 
sion of  property  belonging  to  the  partner- 
ship, as  such  survivor  luis  tne  exclusive  right 
to  the  use  of  it.    Shielde  v.  Fuller,  65  D.  293. 

Where  the  administrator  of  estate  of  de- 
ceased partner  is  sued  by  the  survivor  to 
recover  money  improperly  collected  by  said 
administrator  upon  partnership  accounts,  if 
he  attempts  to  show  that  the  partnership 
was  dissolved  before  the  death  of  his  intes- 
tate, he  mnst  show  that  the  accounts  were  so 
divided  as  to  vest  the  title  to  them  in  each 
partner  individually,     lb. 

Where  a  partner  had  died,- and  the  sur^ 
viving  partners  had  continued  to  trade  under 
the  firm  name,  and  then  an  account  between 
a  debtor  and  the  firm  wu  stated,  from  which 
it  appeared  that  a  balance  was  due  by  the 
debtor  for  goods  sold  in  the  lifetime  of  the 
deceased  partner,  —  held,  that  the  surviving 
partners  could  recover  this  balance  without 
alleging  the  death  of  the  other  partner  and 
the  survivorship,  as  the  stating  of  the  ac- 
count was  in  the  nature  of  a  new  promise  to 
the  survivor.     Holmes  v.  De  Camp,  3  D.  293, 

A  surviving  partner  who  has  been  ap- 

Sointed  one  of  the  administrators  of  the 
eceased  partner  cannot  maintain  a  bill  for 
an  accounting  against  his  co-administrator, 
especially  when  the  bill  charges  fraud  against 
the  deceased.  His  only  remedy  is  to  have 
the  letters  of  administration  revoked.  SniA 
T.  Brjfwn,  93  D.  610l 
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60.  Inabilities  of  rarviviiig  partner. 
-*The  effects  of  a  deceased  partner  cannot 
be  parsasd  at  law  or  in  equity  while  the  snr- 
Tiving  partner  is  solvent.  JiUiop  r.  Matk&r^ 
U  P.  703. 

Admissions  of  a  snrriTing  partner,  dirsct 
ar  indirect^  are  evidence  against  him  in  a 
suit  against  him,  althoagh  the  Judgment 
woald  not  affect  the  question  of  contribn- 
tion  between  him  and  the  representatives  of 
the  deceased  partner.  BatmUtm  ▼•  Sum" 
««rf,  64  D.  609. 

A  proceeding  in  a  district  ooart  cannot  be 
snpuorted  as  a  creditor's  bill  which  seeks  to 
subject  partnership  property  to  a  demand 
by  proceeding  agamst  a  surviving  partner, 
and  where  the  decree  in  such  proceeding 
makes  the  court  take  upon  itself  the  admin- 
Istratfoo  and  settlement  of  the  partnership 
concerns  out  of  the  hands  of  the  surviving 
partner  and  tiie  representatives  of  the  de- 
ceased, and  places  tiie  partnership  effects  in 
the  hands  of  the  officers  of  the  court,  to  be 
applied  in  payment  of  the  claims  of  credi- 
tors, when  established  by  suit.  OanU  v. 
Seed,  76  D.  94. 

If  one  partner  dies  pending  an  action 
against  the  firm,  the  action  nu^y  be  contin- 
ued against  the  survivinff  members  of  the 
firm.    Ckildi  V.  Hyde,  77  D.  113. 

A  surviving  member  of  a  partnership  own- 
ing real  property  ii  trustee  for  the  purpose 
of  winding  up  the  affiurs  of  the  firm,  and 
must  account  and  pay  over  to  the  adminis- 
trator of  the  deceased  partner  the  value  and 
profits  of  the  use  ana  occupatioa  thereof. 
Bmiih  V.  Walker,  99  D.  416. 

Such  surviving  partner  must  account  and 
pay  over  to  the  administrator  of  deceased 
partner  all  the  profits  of  the  realty  and  per- 
sonalty of  the  nrm  which  rightfully  belong 
to  the  estate,  although  he  has  purchased  the 
interest  of  the  heirs,  or  the  oommunity  in- 
terest of  the  surviving  wife  of  the  deceased 
partner;  it  is  for  the  probate  court  to  dis- 
tribute the  estate  to  the  parties  entitied.     lb. 

00.  IdabiUtieB  of  liquidatixiflr  part- 
nar.  —  A  partner  who  is  appointed  by  a  firm 
to  settie  up  the  business  of  the  firm  after 
dissolution,  and  who  continues  the  business 
of  the  firm  upon  his  own  account,  is  not  lia- 
ble to  account  to  the  firm  for  the  value  of  the 
^ood-will  **  thereof.    Oyger^s  Appeal,  I  B. 

Where  a  partnership  is  dissolved,  and  one 
partner  purchases  the  interest  of  the  other 
in  the  partnership  property,  and  assumes  and 
agrees  to  pay  the  partnership  debts,  he 
thereby  becomes  in  equity  the  principal 
debtor  as  to  such  debts,  and  the  other  his 
surety,  and  a  creditor  having  notice  of  such 
agreement  is  bound  by  sudi  relationship. 
(MffTOve  V.  Tollman,  23  &.  90:  Smith  v. 
Shelden,  24  R.  629. 

Where  a  creditor  with  such  notice  is  re- 
quested by  the  surety  to  collect  his  claim  of 


the  partner  who  has  assumed  the  debts,  and 
be  neglects  or  refuses  to  do  so,  the  surety  ia 
ditcharsed,  provided  the  principal  wss  at  the 
time  solvent.     Colgrwe  ▼.  Taliman,  23  R.  90. 

01.  &iglita  and  dutiea  of  retiring 
partner.  —  1.  Oeneral  rules. — A  retiring 
partner  remains  liable  for  all  the  ezistin£ 
debts  of  the  firm,  to  the  same  extent  se  u 
he  had  not  retired.  An  agreement  between 
him  and  the  remaining  partners,  or  with  the 
new  finn  that  succeeds,  that  they  will  assume 
and  pay  all  such  debts,  while  valid  as  be- 
tween the  partners,  has  no  effect  upon  the 
creditors  of  the  old  firm  unless  they  become 
parties  thereto.  BoMeon  v.  Tafflor^  27  R. 
464;  Wifuton  ▼.  Taylor,  76  D.  112. 

A  retiring  partner  has  no  lien  on  the  part- 
nership property  when  he  sells  his  interest 
ilk  the  firm  assets  to  his  copartners,  and 
takes  their  covenant  to  indemnify  and  save 
him  harmless  from  the  liabilities  of  the  firm. 
He  cannot  maintain  any  proceeding  in  equity 
to  subject  such  sssets  to  the  satiuaction  of 
such  debt,  especially  after  they  have  gone 
into  the  hands  of  a  subvendee.  Smith  v.  Ed^ 
warde,  46  D.  71;  Miller  v.  Setill,  67  D.  306. 

On  dittolution  of  partnership,  an  assign- 
ment by  retiring  partner,  bona/de,  of  all  hia 
interest  in  the  stock  and  effects  to  the  remaln- 
iuff  partner  vests  the  same  in  the  latter  as  hie 
individual  property,  and  it  will  be  distribut- 
able accordingly,  notwithstanding  his  subse- 
quent insolvency;  and  thii  rule  applies  as 
well  to  limited  as  to  general  partnerships. 
apeon  V.  Arnold,  63  D.  302. 

mere  one  partner  Ukes  partnership  prop- 
erty on  consideration  that  he  will  pay  the 
debts  of  the  partnership,  the  retiring  part- 
ner's lien  upon  the  partnership  effects  ie 
gone;  though  If  the  agreement  be  to  take  the 
partnership  proper^  and  pay  the  partner* 
ship  debts  therewith,  a  court  of  equity 
would,  perhaps,  enforce  a  proper  application 
of  the  assets  of  the  firm  in  behalf  of  the 


tiring  partner.     Miller  v.  JBMll,  67  D.  305. 

A  debtor  colluding  with  the  onteoing 
partner  cannot  obtain  from  him  a  dischai^ 
of  his  debt     Burley  v.  Harris,  29  D.  660. 

Where  a  firm  receives  stock  to  be  pastured 
for  an  indefinite  time,  if  one  of  the  firm 
retires  he  may  absolve  himself  from  further 
liability  upon  the  contract  by  requiring  the 
owner  to  remove  his  stock.  If  owner  per- 
mitted stock  to  remain  after  a  reasonable 
time,  it  would  operate  as  a  release  to  the  retir* 
ing  partner.  Such  defense,  however,  ought  to 
be  clearly  made  out  Windan  v.  TaM&r,  75 
D.  112. 

A  partner  retiring  from  the  firm  must  give 
notice  of  retirement,  or  he  will  be  liable  to 
creditors  of  the  continuing  firm  on  contracts 
made  by  them  after  his  retirement  WilHame 
V.  Bowers,  76  D.  489. 

A  partner  who  gives  no  notice  of  his  re- 
tirement is  liable  to  an  attorney  employed  by 
the  firm  before  his  retirement  to  defend  a 


•nit  ttgunst  tbe  firm  for  law  for  leryioei  ren- 
dered in  moh  soit  after  his  retiPDraent.     76. 

An  agreement  to  dischacge  a  retiring  part- 
ner will  not  be  inferred  from  the  mere  accept- 
ance of  the  note  of  the  continuing  partners 
for  the  joint  debt  Nii^UmgaU  ▼.  CAif/ee,  23 
R.  531. 

Where  a  partnership  is  dissolved,  one 
partner  taking  all  the  property  and  assuming 
all  the  debts,  all  the  partners  are  still  liable 
on  an  acceptance  previonslv  given  for  goods, 
although  tne  vendor  may  have  promised  to 
release  the  retiring  partners  and  look  to  the 
other  alone,  there  oemg  no  new  consideration 
for  soch  promise.  Iktgle  Mfg»  Co,  ▼.  Jen- 
■aMS,44R.  66& 

In  an  action  against  a  retired  partner  for  a 
debt  contracted  oy  the  remaining  members, 
in  the  same  firm  name,  on  the  ground  of  tiie 
want  of  notice  or  knowle^e  of  the  dissoln-. 
tion,  the  account  as  entered  on  the  ledger  of' 
the  new  firm  is  not  evidence  against  the  de- 
fendant.    Frmgk  v.  Levaich,  49  R.  622. 

2.  /llaMC]naNoit«.~T.  and  H.  were,  in  1861, 
nartoors  in  business  in  Washington,*  D.  C. 
In  Mny  of  that  year  H.  went  to  Richmond, 
Virginia,  where  he  remained  during  the  war. 
At  the  time,  the  debts  of  the  firm,  a  oonsider- 
able  portion  of  which  was  due  to  T.,  very 
largely  exceeded  the  sssets.  T.  compro- 
miMd  with  the  other  creditors,  took  the  soods 
snd  aasets  of  the  firm,  and  continued  the 
bnaineas  in  his  own  name.  HMt  1.  That 
the  partners  being  domiciled  in  hostile  states, 
the  war  dissolved  the  partnership;  and  2. 
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reach  property  which  the  outgoing  partner 
had  withdrawn  from  the  firm  when  he  re- 
tired. HMt  that  he  had  no  equitable  lien 
thereon.     Hom  v.  Staley,  27  R.  759. 

R.  held  the  proniinory  note  of  the  firm  of 
T.  O.  ft  Ca  After  it  was  given,  some  mem- 
bers of  the  firm  retired,  leaving  assets  sof* 
fident  to  pay  all  debts,  and  taking  the 
obligation  of  the  succeeding  new  firm  to 
pay  all  debts  and  save  the  retiring  partners 
harmless.  Held^  that  unless  R.,  by  some 
valid  contract,  express  or  implied,  had  made 
himself  a  party  to  this  new  arrangement,  or 
had  so  acted  as  to  be  estoppetl,  his  rights  on 
the  note  against  all  the  members  of  the  old 
firm  remained  unchanged;  that  while,  as  be-^ 
tween  the  partners  themselves,  the  relatioik 
of  principal  and  surety  existed,  yet  as  to  tha 
payee  of  the  note,  all  were  principals  and 
joint  debtors,  although  notioe  of  such  obliga- 
tion was  brought  home  to  him.  JUwmn  v, 
Tayhr,  27  R.  404. 

Where  the  payee  of  such  note  has  re« 
oeived  from  the  new  firm  a  chattel  mortgage 
of  the  partnership  property  sufficient,  if  ap- 
plied, to  satisfy  the  debt,  he  may,  with  the 
assent  of  the  retiring  partners,  release  the 
mortgage,  and  return  the  property  or  ita 
avails  to  the  new  firm,  without  impairing  his 
rights  against  all  the  joint  obligors  on  the 
note,  even  though  he  had  notice  of  the  sub- 
seouent  contract  between  the  partners.     /&• 

82.  Oarryin^  on  buainoM  aft€r 
diMolution.*  ~  Until  the  affiurs  of  a  part» 
nerahip  are  settled,  and  outstanding  en- 
gagements mads  good,  it  continues,  in  legal 
contemplation,  so  far,  at  least,  as  respecti 
winding  them  up.  ^roim  v.  HigginAoiham^ 
27  D.  618;  KinBler  v.  MeCanU,  63  D.  711. 

Where  a  testator,  b^  his  will,  directs  thai 
a  partnership,  of  which  he  waa  a  member, 
should  be  continued  after  his  death,  and  the 
profita  at  the  end  of  a  specified  time  distrib- 
uted among  h^  devisees,  the  creditors  of 
the  partnership  have  no  lien  on  the  general 
assets  of  the  estate  of  the  deceased  in  the 
hands  of  his  devisees.  PiUan  v.  PiOdn^  18 
D.  111. 

The  remedy  of  such  creditors  is  by  claim 
against  the  executor,  to  be  pursued  l&e 
other  general  claims  against  tne  testator's 
estate,  and  not  in  ehancery.    lb. 

Equity  has  power  to  authorize  continuance 
of  a  partnership,  after  death  of  a  partner,  in 
behaii  of  the  infant  children  of  the  deceased 
partner.     PoweU  v.  Nortli,  66  D.  613. 

A  partnership  has  a  limited  existence  af- 
ter dissolution,  for  the  purpose  of  fulfilling 
engagements  nuule  durinc  its  existence;  con- 
sequently the  late  members  of  a  firm,  bv 
selling  butter  consigned  to  the  firm  of  which 

*  Liability  of  representatiYe  of  deceased  |>art> 
ner  for  carrying  on  busineas*  tee  uote.  86  D.  600^ 
6U2. 

Power  of  equity  to  appoint  person  to  oontinua 
partnership  for  benefit  ot  infant  hetrs,  see  note» 
56  D.  517, 6UL 


That  tbe  retention  of  the  partnerdiip  prop- 
erty bT  T.,  it  beiuffshown  that  there  woum 
be  nothing  due  to  H.  after  the  payment  of 
debts  which  were  oompromiied  by  T.,  did 
not  give  U.  a  right  to  a  share  in  the  profits 
made  by  T.  after  the  dissolution.  Taylor  v. 
HnUkmmm,  18  R.  689. 

It  la  not  a  uniform  rule  that  when  upon 
the  dissolution  of  a  firm  by  the  withdrawal 
of  a  partner,  the  stock  of  ttie  firm  is  carried 
over  into  the  new  business,  and  not  sold  at 
aaetum,  the  outgoing  partner  is  entitled  to 
an  acoonnt  and  a  share  in  the  profits.    lb. 

After  the  dissolution  of  a  partnership,  a 
creditor  of  the  firm,  with  knowledjie  that 
one  of  the  partners  had  taken  the  firm  as- 
sets and  aaaumed  the  firm  debts,  took  from 
him  the  firm  note  for  tbe  debt,  pajrable  one 
day  from  date,  with  interest.  Ueldf  1.  That 
the  outgoing  partners  were  not  liable  on  the 
note  as  partners;  and  2,  That,  as  sureties, 
they  were  discharged  by  the  new  contract, 
it  having  been  entered  into  without  their 
knowledge  or  oonsent»  SmUh  v.  Sktlden,  24 
R.S29. 

One  partner  retired  from  the  firm,  selling 
his  intersst  to  the  remaining  partner,  he 
agreeing  to  pay  the  firm  debts,  and  having 
saffieiant  property  to  do  so.  That  property 
having  been  wasted,  a  firm  creditor,  being 
•nable  to  enforce  his  elaim,  filsd  a  bUl  to 
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thej  were  reoentljr  members,  after  its  d£B8o- 
latioa,  b^  one  having  no  notice  of  inch  fact, 
become  liable  to  the  consignor  as  partnen. 
JohnMoa  ▼.  ToCfen,  68  D.  412. 

A  partnership  has  a  limited  existence  after 
dissolution,  for  purpose  of  making  good  all 
outstanding  engagements,  of  taking  and  set- 
tling all  aooonnto,  and  collecting  all  the 
property,  means,  and  assets  of  the  partner- 
ship existing  at  the  time  of  its  dissolution, 
for  the  benefit  of  all  interested.  WtaUm 
Stage  Co.  ▼.  Walker,  66  D.  789. 

The  personal  representative  of  a  deoeased 
partner  mav  canrv  on  business  for  and  bind 
Lis  estate  where  tne  articles  of  copartnership 
contained  a  covenant  to  that  effect.  A 
covenant  for  the  continuation  of  a  partner- 
ship for  a  reasonable  jperiod  after  the  death 
of  one  of  the  partners  is  binding  on  his  estate, 
if  assented  to  and  carried  out  by  his  personal 
representativM.  LaughOn  v.  Lorera,  86  D. 
592. 

Where  on  the  death  of  a  partner  the  bnsi- 
Bess  of  the  firm  is  closed  by  the  creation  of  a 
new  firm,  oompoeed  of  the  surviving  partner 
Mid  the  representatives  of  the  deceased  part- 
ner, the  creditors  of  the  new  firm  become 
clothed  with  those  equities  of  that  firm 
against  the  estate  of  the  decedent,  which 
arose  out  of  the  pavment  by  the  new  firm  of 
the  debts  of  the  old  firm.    Ik 

c  Application  of  Assets  to  Debts. 

98.  Marnhaling  aaaetn.  —  A  partner- 
thip  creditor  having  a  lien  on  the  separate 
ptopertv  0^  one  of  its  members  must,  if  the 
nrm  is  insolvent,  exhaust  his  sepsimte  lien,  | 
before  he  comes  in  with  other  creditors  for  a 
«hai«  of  the  partnership  eflects.  White  v. ' 
Daughat^  17  D.  803. 

Joint  creditors  who  have  been  partially 
paid  out  of  tiie  joint  estate  cannot  share 
equitable  assets  with  joint  creditors  who  have 
received  nothing,  until  the  latter  have  been 
paid  sufficient  to  put  ti^em  on  an  equality  < 
with  the  former.     Wilder  v.  Keeler,  23  D. 

781. 

Copartnership  effects  upon^  the  firm*s  in- 
solvency are  in  equity  considered  a  trust 
fund  for  the  payment  of  the  partnership 
debts.    Egberte  v.  Wood,  24  D.  236. 

Partnership  property  must  be  first  applied 
to  firm  debts,  and  to  equalise  the  claims  ot 
the  partners  in  relation  to  the  fund;  and  the 
separate  interest  of  each  partner  is  only  his 
share  after  the  debts  are  paid  and  his  part- 
ners' claims  are  satisfied,  iuchan  v.  Sumner, 
47  D.  305. 

After  the  dissolution  of  a  firm  by  the  death 
or  bankruptcy  of  one  or  more  of  its  members, 
partnership  property  will,  in  equity,  first  be 
applied  to  the  payment  of  the  firm  debts, 
and  the  separate  property  of  each  member 
will  be  first  applied  to  paying  his  individaal 
debts.     Kirby  v.  Schoonmaker,  49  D.  160. 

Separate  estate  of  partners  must  be  first 


distributed  to  separate  creditors,  under  the 
Massachusetta  stotnte,  although  there  may 
be  no  solvent  partner  and  no  joint  estate  to 
which  the  joint  oreditort  can  resort.  Howe 
V.  Lawretyoe,  67  D.  68. 

An  individual  creditor  of  a  partner  may, 
in  equity,  compel  a  partnership  creditor  to 
resort  first  to  the  partnership  assets  for  pay- 
ment^ since  the  claim  of  the  mdividual  cred- 
itor applies  only  to  the  private  property  of 
his  deotor,  including  whatever  balance  may 
remain  to  him  out  <»  the  firm  assets  after  its 
affiurs  are  wound  up,  while  the  partnership 
creditor  is  entitled  to  payment  not  onlv  out 
ot  the  firm  property,  but  also  out  of  the 
private  property  of  the  individual  partners. 
Oadeden  v.  Carmm,  70  D.  207. 

The  lien  of  a  judgment  rendered  after  ths 
d^th  of  a  partner,  for  a  partnership  debt^ 
upon  the  individual  real  estate  of  the  surviv- 
ing partner,  if  it  has  lesal  priority,  will  not 
be  disturbed  in  favor  m  a  lunior  judgment 
against  the  survivor  for  a  aebt  of  his  own, 
even  though  the  junior  judgment  cannot  bo 
otherwise  satisfied,  and  the  senior  judgment 
might  be  enforced  anunst  the  estate  of  tho 
deceased  partner.    Meedi  v.  A  Uem,  72  D.  466. 

94.  Bigkts  of  th«  partners. — Pwtner- 
ship  property  is  primarily  liable  to  pav  part- 
nenhip  debts;  and  the  surplus,  if  any, 
belongs  to  the  partners.  Miller  v.  Jbtffl,  67 
D.  306. 

Each  partner  is  liable  in  eoUdo  for  firm 
debts,  and  has  an  equity  to  have  all  the  fim» 
assets  applied,  in  the  first  instance,  to  their 
payment.  It  is  through  this  equity  that  the 
firm  creditors  have  a  priority  over  separate 
creditors  to  be  paid  out  of  the  partnershii^ 
funds.  ManlioUan  /.  Co.  v.  WeUter,  98  D. 
332.  8.  P.,  Peasrmm  v.  Ko^,  43  D.  160; 
Allen  V.  Ceid^  VallewCo.,  64  D.  333;  MiUer 
V.  Bstill,  67  P.  306;  Haipgood  v.  t\>miM/;  91 
D.  616. 

A  partner's  lien  is  limited  to  advances  lot 
partnership  purposes,  and  does  not  exist  foi 
a  private  debt  aue  by  a  copartner.  MofaU 
V.  Thonteon,  67  D.  737. 

The  right  to  confine  a  partner,  or  those 
claiming  under  him,  to  an  interest  in  the 
surplus,  after  payment  of  the  partnership 
debts,  is  an  equity  resting,  not  in  the  oredi- 
tors  of  the  firm,  but  in  the  remaining  psrt* 
ners  alone,  who  may  insist  upon  it  or  waive 
it  at  their  pleasure,  leaving  the  creditors  to 
the  personal  responsibility  of  the  partners 
who  contracted  the  debts.  The  creditors 
have  no  lien  on  the  partnership  property, 
and  must  work  out  their  preference  through 
the  me^um  of  the  partners  whose  interests 
remain  undisposed  oL  Baker*9  Appeai,  59 
D.  762. 

A  transfer  of  interest  by  a  portion  of  ths 
partners  to  others  does  not  discharge  ths 
original  partners,  nor  impose  upon  the  sub* 
sequent  firm  any  new  liabilities  to  the  credi* 
tors  of  the  first,     ilk 
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Partners  who  have  attached  the  property 
of  a  oopartner  for  a  partnership  oebt,  for 
which  all  are  jointly  liable,  may  oe  enjoined 
from  enforcing  their  attadiment  against  an 
attachment  snheeqaently  levied  npon  the 
proper^  by  an  individual  creditor.  Priee 
r.  CuUa^  74  D.  02. 

A  partner  mav  apply  or  compel  applica- 
tion of  partnership  i>roperty  to  firm  debts  I 
while  any  partnership  property  remains; 
snd  it  w<Hild  seem,  if  be  is  oackward,  firm 
ereditors  may  compel  him  to  allow  them  to 
use  his  name  for  this  purpose.  Backus  v. 
Mwph^,  80  D.  531. 

The  equity  of  partnership  creditors  to 
have  partnership  property  applied  to  firm 
debts  IS  eztin|pished  by  a  lale  of  the  prop- 
erty on  execution  against  an  individual  part- 
Mr,  the  effect  of  which  is  to  exhaust  Uie 
firm  assets  and  dissolve  the  partnership. 
i& 

Where  one  copartner  has  paid  more  than 
his  share  of  partnership  debts,  he  has  a 
claim  upon  the  partnership  property  which, 
ta  equity,  is  superior  to  the  claims  of  the 
•eparate  creditors  of  hit  copartners,  Crooker 
V.  Crooktr^  83  D.  509. 

One  oopartner  who  has  paid  more  than  his 
share  ol  partnership  debts  can  sustain  a  bill 
enjoining  separate  creditors  of  his  copartner 
from  satisfying  their  judgments  against 
sach  indebted  copartner  out  of  the  partner- 
ship property,     lb. 

An  assignment  b^  one  partner  of  his  in- 
terest in  partnership  property  in  trust  to 
pay  aU  his  individual  and  partnership  debts 
IS  inferior  to  the  implied  hen  of  the  copart- 
ner on  the  partnership  property,  which 
inures  to  the  benefit  of  the  partnership 
creditors.  Bank  of  Kentuthi  v.  Htndm,  89 
D.  830. 

All  the  members  of  a  firm  may  a^pree  to 
an  appropriation  of  firm  proper^  m  pay- 
ment of  an  individual  debt  of  one  partner, 
sad  bis  creditor  takes  Uie  property  dis- 
chaiged  of  any  claim  or  equity  ot  the  part- 
nership creditors,  since  the  members  of  the 
firm  have  expressly  parted  with  their  lien, 
and  the  firm  creditors  have  none  except 
throagh  the  partners.  Hapgood  v.  ComwelL 
95  D.  516. 

A  partner  purehasine  the  entire  interest 
of  copartners  may  use  &m  property  in  pay- 
BMut  of  his  individual  debt,  and  his  creaitor 
will  take  it  discharged  of  any  claim  or  equity 
of  the  firm  creditors.  Nor  will  it  invalidate 
the  transaotion  that  the  purchase  is  made 
with  the  express  intention  of  turning  over 
the  goods  to  the  creditor  of  the  purchasing 
partner.     Ih, 

J*he  assets  of  a  partnership  were  sold,  on 
dissolution,  at  public  auction,  to  a  person 
who  subsequently  conveyed  them  to  one  of 
the  partners,  in  pursuance  of  a  secret  ar- 
fsagement  made  before  the  sale.  The  other 
partner  was  also  present,  uui  bid.     Htld^ 
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that  the  purehasing  partner  must  account 
to  the  other  therefor,  as  if  no  sale  had  taken 
place.    J<me»  v.  Desder,  39  R.  459. 

05.  Sights  of  the  creditors,  gener- 
ally.*—  A  partner*8  interest  in  partnership 
property  is  his  share  after  the  firm  debte 
are  paid,  and  an  individual  creditor  of  such 
partner  can  only  acquire  a  lien  on  such  in- 
terest. If  the  partnership  is  insolvent,  there 
is  no  interest  upon  which  he  can  acquire  a 
lien.     White  v.  bowjherty,  17  D.  802. 

Piutnership  creditors  are  entitled  to  prove 
their  whole  debts,  notwithstanding  any  se- 
ourities  the^  may  have  from  third  persons 
who  stand  m  the  situation  of  mere  sureties 
for  the  partnersliip.  Wilder  v.  Keeler,  23  D. 
781. 

The  sureties  in  such  a  case  have  an  equity 
that  the  creditor  should  prove  his  demand 
against  the  estate  of  the  principal  debtors, 
and  against  the  separate  estate  of  each,  as 
far  as  it  can  be  done  for  their  indemnity. 
lb. 

Partnership  creditors  have  no  specific  lien 
upon  firm  assete  for  the  payment  of  their 
claims,  either  legal  or  equitable.  AUen  v. 
Center  VaUey  Co.,  54  D.  333. 

Creditors  of  a  partnership  have  a  qutui 
lien  upon  its  property,  upon  the  death  or 
bankruptcy  of  one  or  all  tne  partners,  which 
may  be  made  effective  by  proper  proceedings 
in  chancery.    KeUhum  v.  Durkee,  45  D.  412. 

A  creditor  of  a  firm,  upon  the  death  of 
one  partner,  cannot  go  into  chancery,  as  a 
matter  of  course,  to  coerce  satisfaction  of  a 
legal  demand  out  of  the  effecte  of  the  firm 
in  the  hands  of  the  survivor,  but  only  upon 
the  insolvency  of  the  latter,  and  the  conse- 
quent inefficiency  of  the  legal  remedy. 
Pearwn  v.  Kudy,  43  D.  160. 

Whether,  as  the  insolvency  of  the  surviv- 
ing partoer  is  the  sole  ground  of  the  credi- 
tor's ri^ht  to  go  into  chancery,  a  bill  can  be 
entertamed  that  does  not  show  the  ineffi- 
ciency of  the  legal  remedy  by  a  judgment 
and  return  of  '*no  property  against  the 
survivor,  qucart.     lb. 

Insolvency  of  the  surviving  partner  and 
the  insufficiency  of  the  legal  remedy  being 
the  only  ^onnd  upon  which  a  creditor  of  a 
partnership  can  go  into  equitv,  it  is  necessary 
that  this  fact  should  be  clearly  and  explicitly 
stated  in  the  bill.     76. 

Where  a  bill  does  not  show  a  case  for 
equity  jurisdiction,  it  does  not  operate  as  a 
Ua  pendens,  though  process  be  served,  so  as 
to  affect  the  choses  in  action  sought  to  be 
subjected,  or  to  overreach,  on  that  ground 
alone,  the  settlement  thereof  made  between 
the  survivor  and  the  debtors  of  the  firm. 
76. 

Partnership  obligations  are  treated  as 
joint  and  several-  in  equity.  In  the  event  of 
the  death  of  one  partoer,  the  firm  creditors 

*  Joint  and  Mparate  creditors,  respectlTe  rights 
ol,  see  note,  49  1).  168, 164. 
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may  proceed  at  law  against  the  larTlvon, 
and  in  equity  against  the  estate  of  the  dece- 
dent Ladd  y.  Oriwold,  46  D.  443;  Camp 
▼.  OfxuU,  54  D.  821. 

The  claim  of  creditors  of  a  firm  to  part- 
nership realty  is  superior  to  a  wife's  right 
of  dower  and  to  the  legal  title  of  the  heirs 
at  law  of  a  deceased  partner.  Amdrewi  ▼• 
Brown,  66  D.  252. 

Creditors  of  a  partnership  have  no  Ilea  on 
partnership  property,  and  can  invoke  the 
mle  tiiat  the  partnership  property  shall  be 
primarily  liable  only  through  right  of  part- 
ners to  have  joint  property  applied  to  pay 
joint  debts.  Miller  v.  EatiU,  67  D.  905; 
Coo9er*»  Appeal,  70  D.  149;  Baekus  t.  Mwr- 
phy^  D.  531. 

When  the  right  of  partners  thdmselvee  to 
apply  purtnership  property  in  extinguish- 
ment of  partnership  deots  is  gone,  the  right 
of  partnership  creditors  thus  to  apply  it  is 
a]M>  divested.     Miller  v.  EbUO,  67  D.  305. 

A  creditor  may  attack  a  proceeding  for  dis- 
•olntion  of  partnership  at  any  time  before 
final  distribution  of  the  assets,  on  the  ground 
that  it  was  institnted  to  hinder,  delay,  or 
defraud  creditors.  Adanu  v.  Woods,  68  D. 
813. 

Individual  oreditors  of  a  partner  have  not 
■noh  exclusive  right  to  payment  out  of  his 
individual  property  as  to  render  fraudulent 
an  assignment  of  it  for  the  benefit  of  the 
firm  cnditora.  Oadeden  t.  Carmm,  70  D. 
207. 

Where  the  tnrvivinfl  partner  of  a  firm 
becomes  insolvent^  and  nis  individual  oredi- 
tors levy  attachments  on  the  nartnership 
property,  the  partnership  creditors  may 
oome  into  equity  to  enforce  their  right  to 
priority  of  payment  ont  of  the  partnership 
assets.    Farley  v.  Mooa,  58  R.  585. 

A  partner  in  an  insolvent  firm  sold  his  in- 
terest to  his  copartner,  who  assumed  the 
firm  debts.  The  latter  deeded  all  the  firm 
property  to  secure  a  debt  of  his  own  accni- 
mg  previous  to  the  dissolution.  Held,  that 
a  creditor  of  the  firm  was  entitled  to  pay- 
ment out  of  fuoh  property  before  the  mm- 
vidual  creditor,  and  as  to  the  firm  creditor 
such  deed  was  void.  Phelpi  v.  McNeely,  27 
R.378. 

Respective  rights  of  the  partnership  cred- 
itors and  the  creditors  of  its  individual  mem- 
bers considered.     Allen  V,  Welle,  33  D.  757. 

06.  Firm  crediton,  when  confined  to 
partnership  assets.  —  The  partnership 
contract  imposes  precisely  the  same  obliga- 
tion upon  each  separate  partner  that  a  sole 
and  separate  contract  does;  there  is  no  ex- 
press or  implied  contract  resulting  from  the 
law  of  partnership  that  the  separate  estate 
shall  go  to  pay  separate  debts  exclusively, 
but  as  the  partnership  creditors,  in  equity, 
have  a  prior  lien  upon  the  partnership  funds, 
ehancery  will  compel  them  to  exhaust  that 
remedy  before  resorting  to  the  separate  es- 


tate; beyond  this,  both  sets  of  creditors 
stand  precisely  equal,  both  at  law  and  in 
equity.     BardvoeU  v.  Perry,  47  D.  687. 

Partnership  creditors  cannot  resort  to  the 
separate  estate  of  their  debtor  until  the  sep- 
arate oreditors  have  been  satisfied.  Morgan 
V.  HiB  CrediUn^  20  D.  262;  Wilder  v.  Keeler^ 
28  D.  781. 

Judgment  obtained  by  one  firm  against 
another  firm,  constituted  in  part  of  the  same 
members,  cannot  be  enforced  by  levy  upon 
the  separate  property  of  an  individual  mem* 
ber  of  the  defendant  firm.  Taseeu  v.  Church, 
40  D.  576. 

07. when  thev  may  share  in  in- 
dividual assets.*  — Joint  creditors  may,  at 
law,  pursue  both  the  joint  and  separate  es- 
tate^ to  the  extent  of  each,  for  the  satisfac- 
tion of  their  joint  demands,  which  are  at 
law  considered  both  joint  and  sevwaL  M^ 
CuUoh  V.  DaahieU,  18  P.  271. 

Partnership  creditors,  in  canity,  can  only 
look  to  the  surplus  of  their  debtor's  separate 
estate  after  the  payment  of  his  separate 
debts.  McCuUoh  v.  Daaftiell,  18  D.  271; 
Bailey  v.  Kennedy,  29  D.  351. 

Courts  of  equity  do  not,  as  against  separate 
creditors,  treat  a  joint  debt  as  joint  and  sev- 
eral; yet  where  the  claims  of  joint  creditors 
do  not  come  into  confiict  witii  the  separate 
creditors,  but  only  with  the  interests  of  the 
representatives  of  s  deceased  partner,  equity 
will,  as  against  such  representatives,  decree 
to  joint  creditors  a  satisfaction  of  their  claims 
by  considering  them  joint  and  sevend.  Mc' 
Culloh  V.  DoAieU,  18  D.  271. 

Where  a  partner  is  liable  not  only  ss  snoh» 
bnt  also  as  mdorser  for  the  firm,  his  separate 
estate  is  oonsidered  legal  assets  for  the  pay- 
ment of  the  demand;  but  the  partnership 
estate,  being  primarily  liable,  must  first  be 
resorted  to  for  payment.  Wikler  v.  Keekr, 
23  D.  781. 

A  judgment  creditor  of  a  firm  may  levy 
upon  the  separate  property  of  any  member 
thereof,  thouf^h  he  is  insolvent  and  unable  to 
pay  his  individual  debts.  Kirby  v.  Schoon- 
maker,  49  D.  160. 

A  partnership  creditor,  after  exhausting 
partnership  funds,  is  entitled  equally  with 
individual  creditors  to  payment  of  an  unsat- 
isfied balance  of  his  deot  out  of  the  private 
property  of  a  partner.  Oadsden  v.  Caareon, 
70  D.  207. 

Notes  payable  to  a  partnershin  transferred 
by  a  partner  in  payment  of  an  individual  debt 
cannot  be  reached  by  firm  creditors  on  trus- 
tee process  against  the  transferee;  bnt  if 
there  was  fraud  in  the  transaction,  a  bill  in 
equity  is  the  proper  remedy,  Suntoon  v. 
Dmo,  70  D.  404. 

The  rule  that  individual  creditors  must 
first  be  paid  out  of  separate  property  of  each 
member  of  firm  before  partnership  creditors 


*  Separate  property  of  pariuer,  wheu  liable  i%a 
partuership  debu,  see  nuts^  IS  D,  280 -2tt. 


Por  lBd«z  to  Note*  Ib  Aoieiiooa 

mok  retort  to  it  has  no  application  in  a  pro- 
oeeding  by  a  finn  creditor  to  cancel  an  in- 
valid aasisament  of  snch  property  made  for 
tke  benafit  of  creditors  of  the  same  class. 
LoMNg  ▼.  Pairo,  77  D.  108. 

Where  it  is  shown  that  two  persons  are 
ennfled  in  commercial  business  as  partners, 
and  debts  have  been  contracted  by  the  firm, 
they  will  be  liable  for  the  payment  thereof 
h  mUkh.     Oumhel  v.  Abranu,  96  D.  426. 

QS.  Individual  crediton,  when  oon- 
flned  to  separate  assets.  —  Creditors  of 
the  sereral  partners  cannot  claim  a  dividend 
oat  of  the  joint  estate  nntil  all  the  partner* 
ship  creditors  are  paid,  and  then  they  are 
permitted  to  come  in  upon  the  surplus. 
Wiider  ▼.  Keeler,  23  D.  781.  a  P.,  MeOuUoh 
▼.  DaMeiJU  18  D.  271;  Bowden  ▼.  Sdtatzeel,  23 
D.  170;  Whuion  v.  Eiang,  34  D.  768;  Dyer  y, 
datrk,  39  D.  697;  Cummingn"s  Appeal,  64  D. 
69S.  If  the  partnership  is  insolvent,  the  firm 
ereditors  have  a  right  to  have  all  the  prop- 
erty applied  to  the  payment  of  their  debts. 
WUS§  V.  freeman,  82  D.  619. 

Advanoements  made  by  one  partner  to  the 
firm,  and  all  other  firm  debts,  must  be  first 
discharged  out  of  the  firm  property,  whether 
real  or  personal,  before  recourse  can  be  had 
to  the  same  by  the  individual  creditors  of  a 
partner.     Divine  v.  MUdium^  41  D.  241. 

The  sheriff  can  sell  and  deliver  no  part  of 
partnerehip  goods,  under  an  exeontion  at  the 
eoit  of  a  judgment  creditor  of  one  partner, 
hot  only  the  contingent  interest  of  the 
debtor  partner  in  the  stock  and  profits  after 
esttlement  of  partnership  accounts  and  pay- 
BMut  of  partnership  creditors.  Dtei  v. 
Bmte,  67  D.  702. 

Bquity  will  restrain  a  sale  of  partnership 
property  under  execution  against  an  indi- 
vidoal  partner,  until  the  settlement  of  the 
partnership  affairs  to  ascertain  whether  the 
debtor  partner  has  a  real  and  valuable  in* 
tenet  over  and  above  the  liabilities  of  the 
firm.  But  if  snch  sale  is  not  restrained,  the 
pnrehaser  thereat  takes  subject  to  the  settle- 
ment ol  the  partnership,  and  if  there  is  no 
sarplns  belonging  to  the  debtor,  he  takes 
Dotningy  and  we  property  is  taken  from  him 
by  the  joint  creditors.  Hultbard  v.  Curtia,  74 
D.  283. 

The  object  of  staying  a  sale  of  partnership 
property  under  execution  against  individual 
partner,  until  an  account  is  taken  between 
snch  partner  and  the  partnership  is  to  as- 
certain and  protect  the  rights  of  the  joint 
creditorsv  not  to  preserve  the  interests  of 
the  otiier  partners.  Nor  is  such  account 
taken  solely  to  ascertain  whether  there  is  a 
snrplus  interest  in  the  debtor  partner;  but  it 
being  fcmnd  that  the  joint  effects  are  not 
sufilcient,  or  only  sufBoient,  to  meet  the  de- 
mands of  the  joint  creditors,  the  object  is  to 
protect  these  and  direct  the  funds  to  their 
payment.     lb. 

Insolvency  of  a  partnership  need  not  be 
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positively  averred  in  a  bill  for  injunction  to 
restrain  the  sale  of  partnership  property 
under  an  execution  against  an  individual 
partner;  it  is  sufficient  if,  with  the  facts 
stated  and  the  averments  of  the  bill,  an 
alleged  insolvency  is  apparent.     Ih, 

Tne  faot  that  complainant  asks  a  perpetual 
injunction  to  stay  such  sale,  and  not  merely 
a  stay  to  ascertain  the  debtor's  interest  in 
the  partnership,  is  no  objection  to  his  bilL 
For  the  court  having  cognizance  of  the  ease 
to  take  an  account  of  the  partnership  aflfkirs, 
finding  it  insolvent  in  fact,  must  necessarily 
make  the  injunction  perpetual  in  the  encl^ 
since,  in  such  case,  there  is  no  interest  re- 
maining in  the  debtor  to  sell.     lb. 

Judgment  taken  against  a  survivor,  not  as 
surviving  partner,  but  as  upon  his  sole,  in* 
dividual  contract  and  liability,  does  not  give 
plaintiff  any  right  against  the  partnerSiip 
effects;  espeoiaUy  when  the  pleading  show 
that  they  were  not  sufficient  to  satufy  the 
partnership  debts.     OatU  v.  Beed,  76  D.  94, 

Where  a  partner  buys  real  estate  upon  his 
own  individual  security,  but  asserts  that  it 
is  partnership  property,  and  his  firm  fails, 
and  the  land  is  sold  bv  their  assignee,  the 
partnership  creditors  alone  are  entitled  to 
share  in  the  proceeds,  and  not  the  vendors, 
who  oan  claim  only  against  the  purchasing 
partner.  North  Penm,  Coal  Co,*m  Appeal  84 
D.  487. 

The  doctrine  that  the  separate  debt  of  one 
partner  shall  not  be  paid  out  of  the  partner- 
ship property  till  all  the  partnership  debts 
are  paid  applies  only  where  the  principles  of 
equity  are  Drought  to  interfere  in  the  distri- 
bution of  the  partnership  property  amoug  the 
creditors.     MUtniyJd  v.  SmUh,  88  D.  233. 

00.  when  they  may  share  In 

firm  assets.  —  Partnership  property  may 
be  attached  for  a  partner  s  mdividual  debt, 
after  a  dissolution  of  the  firm,  and  the  ap- 
pointment of  a  receiver,  in  a  suit  between 
the  partners,  to  collect  and  dispose  of  the 
assets.     Sdtatzill  v.  BoUon,  13  D.  748. 

A  separate  creditor  of  an  individual  surviv- 
ing partner  may  attach,  by  way  of  execution, 
a  debt  due  the  partnership,  of  which  that  in- 
dividual was  a  member,  before  a  settlement 
of  the  partnership  and  ascertainment  of  the 
debtor  partner's  interests.  Beny  v.  HarrU^ 
86  D.  639. 

Separate  creditors  of  a  partner,  where 
there  is  no  insolvency,  may  levy  upon  the 
partnership  estate  of  their  debtor;  but  in 
case  of  bankruptcy,  the  partnership  estate  is 
first  applied  to  partnership  debts.  Morgan 
v.  HU  Crediiors,  20  D.  262. 

Partnership  property  is  as  much  liable  te 
judgments  for  individual  as  for  partnership 
debts  of  the  only  ostensible  partner.  How 
V.  Kane,  54  D.  152. 

Whether,  after  taking  judgment  against 
one  of  the  partners,  a  party  can  maintain  an 
action  on  a  note  as  the  joint  contract  of  the 
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finn,  is  a  question  npon  which  there  u  some 
divenity  of  opinion.  The  great  weight  of 
eathoritj  eeema  to  be  asainst  a  second  re- 
eerery.    Gout  ▼.  Beed,  7o  D.  94. 

Equity  will  not  aid  a  party  to  subject  j>art- 
nership  property  to  the  payment  of  a  jndg- 
i&ent  upon  a  note  against  the  maker  on^ 
■ad  indiridnally.    lb. 

The  interest  of  a  nartner  in  tangible  prop- 
trt)  of  a  firm  in  \iB2&2  to  seimre  upon  execn- 
Hon  in  favor  of  hit  separate  creditor.  Nixon 
T.  Na$h,  80  D.  30a 

A  levy  and  sale  on  execution  of  partner- 
■hip  property  for  an  individual  debt  of  one 
Murtner  must  be  of  an  undivided  interest  in 
the  chattel  corresponding  to  the  debtor's 
■hare  in  the  firm;  but  the  pnrehseer  at  the 
■ale  acquires  only  the  bendSoial  interest  of 
tbe  debtor  partner  therein.  Niaoon  v.  Nasht 
80  D.  390;  Sutcliffe  v.  Dohmum,  51  D.  460. 

Equity  will  restrain  the  sale  of  the  entire 
partnership  property  in  aatisfaction  of  the 
individual  debt  of  one  partner.  StUclffe  v. 
Dohmum,  61  D.  460. 

A  separate  creditor  of  a  partner  who  has 
levied  execution  on  tangible  property  of 
the  partnership  may  file  a  petition  m  equity 
against  the  other  partners,  before  ■  sale 
upon  execution,  for  an  account  of  the  part- 
nership, and  the  ascertainment  of  his  debtor's 
interest  in  the  property  seised.  Nboon  v. 
Nash,  80  D.  390. 

Upon  levy  of  execution  by  creditor  of  an 
individual  partner  upon  tangible  property  of 
firm,  it  is  the  right  of  the  creditor  and  of  the 
other  copartners,  should  either  desire,  to 
invoke  the  equity  powers  of  the  oourt  to 
adjust  the  partnership  business,  and  to  stay 
proceeding's  under  the  execution  till  the 
Denefioial  interest  of  the  debtor  partner  in 
the  goods  seized  has  been  ascertained;  but  if 
they  do  not  so  elect,  the  officer  must  sell  the 
apparent  interest  of  the  debtor  in  the  chattels 
levied  on,  and  upon  such  sale  redeliver  the 
same  to  the  other  partners  and  the  purchaser, 
who  will  then  be  owners  in  common,  subject 
to  a  lien  in  favor  of  the  other  partners  and 
the  joint  creditors,  upon  the  interest  of  the 
debtor  partner  in  the  hands  of  the  purchaser, 
for  any  balance  due  upon  final  adjustment 
of  the  partnership  account.     lb, 

A  creditor  of  a  member  of  a  firm  which 
afterwards  becomes  insolvent^  who  has  at- 
tached his  debtor's  interest  in  some  partner- 
ship property,  prior  to  such  insolvenoy,  can- 
not have  his  lien  divested  by  it.  This  is  so, 
althouffh  judgment  was  not  rendered  until 
after  the  insolvency.     WUUm  v.  Frteman,  82 

D.om 

An  individual  creditor  is  guilty  of  no  fraud 
In  requesting  his  debtor  to  procure  the  con- 
■ent  of  his  copartners,  eiUier  by  purchase  or 
otherwise,  to  a  surrender  of  partnership 
property  in  payment  of  the  individual  debt. 
Ilapgood  t.  Cormoell,  95  D.  616. 

An  individual  creditor  who  takes    firm 


property  in  payment  of  his  debt  and  for  aa 
additional  valuable  consideration  paid,  after 
his  debtor  has  purchased  the  interest  of  hia 
copartners,  and  without  notice  of  an  agree- 
ment  by  the  purchasing  partner  with  hia 
copartners  to  pay  firm  debts,  is  a  purchaser 
for  a  valuable  consideration  without  notice^ 
and  cannot  be  required  to  surrender  tho 
goods  to  the  firm  creditors  or  to  account  for 
their  proceeds,    lb, 

100.  When  all  creditom  may  share 
pari  passu.— At  law  both  separate  and 
joint  creditors  may  attach  either  separate  or 
joint  property  ana  sell  it  upon  execution  in 
satisfaction  of  their  judgments,  without  re* 
gard  to  the  equities  of  tiie  debtora.  Bard' 
weU  V.  Perry,  47  D.  687. 

Partnership  and  separate  ereditors  of  a 
deceased  partner  take  pwri  pasni,  where  tho 
surviving  partners  are  insolvent  and  there 
is  no  joint  fund  to  which  the  partnership 
creditors  can  resort.  Emanuel  v.  Bird,  64 
D.  200. 

Where  joint  creditors  were  to  look  to  tho 
separate  property  of  the  debtors  respectively 
for  payment,  and  where  the  surviving  debtor 
was  insolvent,  and  the  fund  to  be  dismbutod 
waa  equitable  assets,  it  would  be  a  matter  of 
course  to  permit  the  creditors  to  come  in 
upon  the  fund  with  the  separate  creditors  of 
the  decedent  on  an  equality,  at  least  as  to 
one  half  the  debt;  otherwise  as  to  legal  aa> 
sets.     Wilder  v.  Keeler,  28  D.  781. 

101.  Priority. —1.  /«  ocnerat— Plut- 
nership  creditors  are  entitled  to  priority  of 
payment  out  of  the  partnership  effects^  and 
the  separate  creditors  of  the  inoividual  part- 
ners may  claim  a  priority  of  payment  out  of 
their  separate  assets.  Egberte  v.  Wood,  24 
D.  236;  Morgan  v.  His  Oreditore,  20  D.  262; 
Ladd  V.  Oritwold,  46  D.  443. 

Joint  creditors  of  an  insolvent  partnership 
are  entitled  to  a  preference  over  separata 
creditors  of  the  individual  partners  in  pay- 
ment out  of  the  property  of  the  firm;  and 
the  separate  creditors  of  an  individual  part- 
ner have  a  like  preference  over  the  partner- 
ship creditors  in  payment  out  of  such 
partner's  estate,  in  case  of  his  death  or 
bankruptcy.     Payne  v.  ifaUhevoa,  29  D.  738. 

A  partner  having  paid  more  than  his  share 
of  debts  of  the  firm  has  a  paramount  daim 
in  equity  upon  the  partnership  property  aa 
wunst  separate  creditors  of  his  copartners. 
Buehan  v.  Sumner,  47  D.  306. 

Partnership  creditors  have  an  equitable  lien 
in  case  a  firm  is  dissolved  bv  death  of  a  part- 
ner, or  in  case  of  the  bankruptcy  or  insol- 
vency of  one  or  all  the  partners,  upon  tho 
joint  property  of  the  firm,  and  separata 
creditors  have  a  similar  lien  and  priority  aa 
to  the  separate  property  of  the  partnera. 
TilUnghael  v.  Champlin,  67  D.  610. 

Equity  has  jurisdiction  of  a  conflict  be- 
tween individnal  and  firm  creditors.  ClMrpf 
V.  Woods,  73  D.  606. 
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Oediton  d  a  firm  an  «itatled  to  be  finri 
ntiified  from  partnership  fnadi^  ead  the 
•epwate  orediton  from  the  todiTtdaal  fande; 
bat  this  rale  is  applied  oaly  where  there  is  a 
deficiency  ia  one  of  the  fnnds.  Absolute  in* 
Miraaej  ie  not,  however,  required;  for  if  a 
firm  ii  barely  aolvent,  and  no  UMNre,  haTing 
just  saflkient  to  pay  its  oreditors^  tiie  ere£ 
iton  of  indiTidnal  partners  oannot  oome  in. 
And  so  it  will  be  of  the  separate  fond. 
BMordr.  Cwtk,  74  D.  283. 

2.  Q/yrm  crerfilorgOBer  farflsfclMff/  credUofn. 
— Crediton  of  a  partnership  have  in  equity 
i  hen  apon  the  partnership  property,  and 
tliey  srs  entitled  to  have  their  olaims  satis- 
fied eat  of  the  partnership  efifects,  in  pref- 
wsnos  to  the  creditors  of  an  indiytdnal 
nembsr  d  tba  firm.  WklU  v.  DottghatM. 
17  D.  80SL  &  P.,  Dcmr  v.  SkMfer^  21  D. 
I7(h  OrotaeMor  t.  iiaette,  25  D.  7431 

Partnership  creditors,  in  order  to  avail 
tfatmsslves  of  their  rights  of  priority,  ia  case 
cf  conflicting  attachments  with  individual 
cndibony  require  nothing  more  than  a  valid 
eisenticn  properly  levied*    JanU  v.  Brooka^ 

Subsequent  attaehment  Inr  creditors  of  a 
DsrtDersntp  who  have  attached  property  of 
finn  takee  preoedence  of  a  prior  attaehment 
bf  veditors  of  the  individual  members  of  the 
fizm  who  have  attached  the  same  propertv. 
Jmrkv.BrookB,  60  D.  359;  Coaroy  v.  Woods, 
73  D.  605;  Buttock  v.  Hubbard,  83  D.  130. 
Contra,  see  Reed  v.  Shepardson,  19  D.  697. 

An  attachment  of  a  partner's  separate 
Mupsrly  for  a  firm  debt  has  precedence  at 
law  ever  a  aabee^uent  attachment  of  such 
property  for  his  individual  debt  AUem  r. 
W^  83  D.  757. 

Where  ezeoutiom  are  imued  against  in* 
dividaal  partners  for  separate  debts,  and 
also  against  firm  for  partnership  debts,  and 
by  agreement  of  the  execution  creditors  the 
firm  propertv  is  all  sold  at  the  same  time, 
the  mm  creditors  are  entitled  to  proferenoe, 
•ad  sre  entitled  to  all  the  procMds,  where 
seeessary  to  satisfy  their  daims,  and  the 
nle  is  the  same  though  the  individual  ex- 
eeotions  wero  prior  in  date.  Coover*$  Ap' 
fml,  70  D.  149. 

(^editors  holding  partnership  notes  of 
firm,  after  dissolution  thereof,  have  priority 
of  elaim  upon  partnership  properly,  over 
creditors  holding  the  imuvidual  notee  of 
eaeh  partner  for  nis  share  of  indebtedness. 
Onoter  v.  Orooker,  83  D.  609. 

Where  the  pajee  of  a  note  made  bv  a  co- 
partnership during  its  existence,  and  for  a 
copartnersnip  debt,  exchanges  it,  after  a 
dias<^tlon  of  the  firm,  for  the  several  note 
ef  each  partner  for  his  share  d  the  original 
aote,  he  has  simply  a  precedence  over  part- 
aemhip  creditors  as  to  the  eeparate  property 
of  eacm  member,  which  a  court  of  equity 
will  enforce;  and  no  priority  of  daim  upon 
the  pertnership  property.    Ib, 


Joint  creditors  have  no  preference,  unlesi 
the  partners  are  individually  involved,  ex« 
cept  in  the  single  case  of  a  joint  oommission. 
Doner  v.  Slather,  21  D.  370. 

Creditors  of  a  solvent  partnerships  in  the 
event  of  one  partner  seUin^  all  its  assets 
to  the  other,  have  no  prior  nsht  to  satisfao- 
tion  oat  of  such  assets  over  uie  creditors  of 
the  partner  to  whom  such  sale  was  made. 
Ketdwn  v.  Durkee,  45  D.  412.  &  P.,  Ladd 
V.  Oriswoid,  46  D.  443. 

Partners  have  no  lien  upon  partnership 
fnnds  for  the  payment  of  the  partnership 
liabilitiee  beforo  individual  debts,  where  the 
scope  of  the  partnership  is  so  extensive  and 
covers  so  much  of  the  property  of  the  in- 
dividual partners,  and  tne  relations  of  tne 
partners  towards  each  other,  with  respect  to 
the  firm  property,  aro  such  that  the  parties, 
by  their  very  artidea  of  compact,  must  have 
contemplated  a  community  of  goods  and  of 
all  other  interests,  rather  than  a  partner- 
ship.    Biee  v.  Barnard,  50  D.  54. 

Joint  creditors  have  no  priority  over  sep- 
arate oroditors  in  such  a  case.    /6. 

Partnership  creditors  have  priority  of 
right  in  partnership  property,  hot  this  does 
not  import  that  the  partnership  creditora 
may  step  in  and  take  precedence  of  an  in- 
dividual creditor  at  any  and  all  times  and 
under  all  ciroumstaaoee;  for  to  enable  the 
court  to  apply  the  rule^  the  case  must  be 
such  that  the  court  may  marshal  the  debts 
and  eflTects,  and  thus  ascertain  the  amount 
of  the  assets  and  liabilities,  and  whether  the 
entiro  assets,  or  what  part  of  them,  is  neces- 
sary to  pay  joint  creditors.  Batddor  v. 
DdoihmMt,  71  D.  428. 

A  joint  creditor  cannot  come  in  by  Us 
attachment  alone  and  oust  the  separate  cred* 
itor  from  his  prior  attachment  or  other  lien; 
for  the  joint  creditor  has  no  lien  which  he 
can  enforce  in  this  manner.    Ib, 

Whero  B.  ft  L.  are  partners,  and  B.  ft  L. 
as  a  psrtnership  an  also  a  member  of  two 
other  firms,  B.,  L.,  S.,  ft  D.,  and  B.,  L.,  ft 
S.,  the  creditors  of  B.  ft  K  sre  entitled  to  a 
pref eronce  in  the  payment  of  their  debta  over 
the  creditors  of  B.,  L.,  S.,  ft  D.,  and  B.,  K, 
ft  S.,  out  of  money  which  is  the  proceeds  of 
the  property  of  B.  ft  L.,  and  this  in  the  order 
of  the  priority  of  their  several  attachment 
liens.    BuUoek  v.  Hubbard,  83  D.  130. 

8.  Of  oeparaie  ertdUoro  ooer  firm  aredUor§» 
— Separate  creditors  of  a  decedent  aro  not  en- 
titled to  proferenoe  over  creditors  of  a  firm 
of  which  he  was  a  member.  Orotvenor  v. 
Austin,  25  D.  743. 

Separate  creditors  of  a  partner  have  no 
priority  respecting  his  separate  estate  in 
right  of  payment  over  creditors  of  the  part- 
nerships it  seems.  Camp  v.  ChwU,  54  D.  321. 

An  individual  creditor  of  a  partner  obtains 
no  priority  over  firm  property  by  the  fact 
that  he  obtains  judgment,  issues  execution, 
and  levies  thereon,  as  against  firm  creditors 
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who  have  not  yet  obtained  Judgment.  Ckm- 
ro^  V,  Woods,  73  D.  005. 

102.  Bighto  of  creditors  agaixLst  es- 
tate of  deceased  partner. *~  Securities 
held  by  partnership  creditors  should  bs  first 
applied  toward  the  discharge  of  their  respect- 
i^e  claims,  before  they  can  reeort  to  equi- 
table assets  of  a  deceased  partner.  WUder 
▼.  Ktder,  28  D.  781. 

The  leparate  estate  of  a  deceased  partner  is 
liable  at  law  only  to  the  claims  of  separate 
ereditom;  in  e<]mty,  ereditors  of  the  purtner* 
ship,  by  alleging  the  insolTenoy  of  the  sor^ 
▼iving  partners,  may  resort  to  a  deoeased 
partner^  estate.     Ih. 

A  creditor  of  the  partnership  is  always 
«*Dtitled  to  whatever  he  can  obtain  oat  of 
the  fund  in  the  hands  of  the  surviving 
partner,  without  relinqnishing  his  security 
against  the  separate  estate  of  the  deoeased 
partner.    Ih, 

A  oreditor  before  judgment  may  sustain  a 
bill  against  a  deoeased  uartner's  administra- 
tor to  compel  the  distnuutioa  of  the  estoto 
Qromoenor  v.  AmtOm^  25  D.  743. 

Where  a  firm  is  dissolved,  leaving  one  of 
the  partaers  larsely  indebted  to  tlie  concern, 
and  the  latter  uterwards  dies  insolvent,  his 
solvent  surviving  partoer,  having  been  oom* 
polled  to  pay  debts  of  the  firm  out  of  his  own 
property,  is  entitled  to  share  in  the  deceased 
partner  s  estate  for  the  balance  due  him, 
equally  with  other  creditors  having  unliqui- 
dated demands  or  aooounts,  eto,  oonstitot- 
ing  debts  of  the  fourth  class  under  the 
statates.     Poyse  t.  MaUkaa$,  29  D.  738. 

Such  demand  may  be  liquidated  by  the 
snrrogato  in  settling  the  estate,  or  by  a  de- 
cree of  the  court  of  chancery  after  a  refer- 
ence.   /&. 

In  equity,  a  partnership  debt  is  considered 
Joint  and  several,  and  upon  the  death  of  any 
member  of  the  firm  the  oreditor  mav  pro- 
oeed  directly  against  the  estote  of  the  de- 
ceased partoer.  This  rule  has  been  adopted 
by  our  statate;  and  in  oonsequenoe,  in  Ar- 
kansas, a  partoership  creditor  is  entitled  to 
an  allowance  in  the  probato  court  of  a  part- 
nership debt  which  he  has  nresented  to  the 
representative  of  a  deoeasea  partoer.  Mc' 
Lain  v.  Carmm,  87  D.  777. 

At  common  law,  a  partoership  debt  is  the 
Joint  debt  of  the  partaers,  and  the  death  of 
any  member  of  the  firm  eztiuffuishee  the  debt 
as  to  him;  and  the  remedy  of  the  creditor  is 
confined  to  one  against  the  survivors.    Ih. 

Partnenhip  debts  may  be  presented  against 
the  estate  of  a  deceased  partner,  under  the 
Connecticut  statote,  and  allowed  equally 
with  separate  debts,  whether  the  surviving 
partoer  is  solvent  and  within  the  jurisdic- 
tion of  the  court  or  not.  Camp  v.  Oranif  54 
B.  321. 

*  Death  of  partner,  proceedings  to  enforce  part- 
nenhip Uabilitj  sgainst  his  repzesentatiTei.  see 
note,  77  D.  U4-U7.  I 


Keportop  see  Tolam«  1» 

Heirs  of  a  deoeased  partoer  have  such  in- 
terest in  the  firm's  real  estote  ss  to  give  them 
the  privilege,  when  sued  for  a  divestiture  ol 
title  by  a  Mivative  purohaser  from  the  sur- 
viving partoer,  of  showing  that  the  alleged 
equity  is  founded  in  a  wrongful  conversion 
of  the  partoership  effects,  which  a  court  ol 
equity  would  not  sanction;  and  it  is  no  an- 
swer to  their  right  to  defend,  that  the  fiirm  is 
insolvent^  and  the  whole  of  the  assets  is  re- 
quired to  pay  its  debts.  Lang  v.  Waring, 
60  D.  688. 

Heirs  of  a  deceased  partoer  will  not  be 
compelled,  in  equity,  to  convey  real  estoto 
of  firm  to  a  purchaser  from  toe  surviving 
partoer  in  all  cases  of  disposition  by  him, 
nowever  unfair,  inequitable,  or  unauthor- 
ised; and  if  the  disposition  be  for  a  grossly 
inadequate  consideration,  and  made  under 
such  circumstances  as  were  weU  calculated 
to  cause  it  to  be  sold  for  an  almost  nominal 
sum,  toe  court  ought  not  to  lend  ite  aid  to 
perfect  toe  purchase,  especially  when  ite  aid 
IS  invoked  oy  one  whose  conduct  has  con- 
tributed, in  all  probability,  to  bring  about 
the  sacrifice.    To. 

Where,  under  an  agreement  contained  in 
artidee  of  partoership,  the  title  to  the  part- 
nership property,  upon  the  death  of  one 
partner,  vesta  in  ths  survivor,  who  transfers 
It,  bona  jute,  to  the  representatives  of  the  de* 
cesaed,  if  the  partoership  was  insolvent,  Uie 
assignment^  toongh  honestly  intended  to 
discharge  a  debt  due  to  such  representatives 
growing  out  of  the  partoership  business, 
might  not  sffect  the  righto  of  creditors  to 
have  the  property  subjected  to  the  satisfac- 
tion of  their  demands;  but  if  it  beoomes 
necessary  to  proceed  against  toe  estate  of 
the  deceased  partoer,  payment  can  only  be 
enforced  through  the  probato  court.  Oami 
V.  Reed,  76  D.  94. 

In  eqnito,  every  partoership  debt  is  joint 
and  severaL  Tlierefore  toe  creditor  may,  at 
the  same  time,  sue  the  survivor,  as  such, 
and  DTOceed  against  the  estate  of  the  de- 

In  cass  of  the  death  cf  one  partoer,  a 
creditor  of  the  firm  may  resort  to  his  estate 
without  first  exhausting  his  remsdy  against 
toe  surviving  partners.  DoggeU  v.  LHO,  48 
&.  566. 

108.  Position  of  representativs  of 
deoeased  partner.  —  Representatives  of  a 
deceased  partoer  cannot  be  sued  at  law  for 
toe  partnership  debto;  toe  suit  must  be 
brought  against  the  survivors,  into  whose 
hands  the  partoership  effeote  pass  by  survi- 
vorships for  the  payment  of  these  debts. 
WUder  V.  Keeler,  23  D.  781. 

The  representative  of  a  deceased  partner 
cannot  be  sued  while  there  is  a  surviving 
partner.     Bmrgwm  v.  Hostkr,  1  D.  682. 

A  deceased  partoer's  representative  may 
insist  that  the  partnership  effecte  shall  be 
applied  to  the  debts  of  the  firm.    i^terCt  ▼• 
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Wood,  84  D.  236;    WUaon  v.  Soper,  56  D. 
673. 

A  doceased  partner's  representative  has 
DO  interest  in  tbe  question  as  to  what  debts 
thall  be  paid  firsts  where  the  partnership 
foods  are  insufficient  to  pay  the  whole. 
IfgbaU  T.  Wood,  24  D.  236. 

Upon  the  decease  of  a  partner,  and  the 
floosaquent  dissolution  of  the  partnership, 
tbe  saniving  partner  must  acoouat  with  the 
lepreesntativee  of  the  deceased  for  his  share 
of  the  partnership  funds,  whether  the  same 
eoosirt  of  real  or  personal  assets.  Ihier  ▼. 
Cf»i;  99  D.  697. 

The  repreaentatiTS  of  a  deceased  partner 
hM  no  legal  interest  or  title  in  the  choses  in 
wtion  wmeh  may  have  been  in  tiie  posses- 
■pn  of  the  deceased  partner  at  the  time  of 
Sit  death,  and  is  liable  to  an  action  by  the 
mrriving  partner  for  the  recovery  of  them. 
KkkOar  v.  McCanU,  63  D.  711. 

Fiyment  of  a  judgment  against  the  sur- 
viving partners  by  the  executor  of  the  de- 
eeaiad  partner  operates  as  a  satisfaction  of 
tbe  Judgment^  and  the  executor  cannot,  by 
taking  an  assignment  of  the  judgment,  keep 
it  slive  to  coerce  payment  from  uie  surviving 
ftrtnen.    Hogan  v.  Reynold*,  66  D.  236. 

Penonal  representatives  of  a  deceased 
partner  become  tenants  in  common  with  the 
nrrivor,  of  all  tbe  partnership  proper^ 
or  effects  in  possession,  while  the  oncaes  in 
action  vest  in  the  survivor,  who  has  the 
right  to  control  the  partnenhip  effects  for 
tM  pnipose  of  paying  the  debts  and  settling 
ip  tU  business.    WiUon  v.  8oper,  66  D.  673. 

The  administrator  of  a  deceased  partner, 
being  tenant  in  common  with  the  survivor, 
Itta  power  to  dispose  of  an  undivided  moiety 
of  the  stock  of  goods  on  hand,  and  thus  vest 
the  surviving  partner  with  the  title  to  the 
vhobstoek.     Mb. 

A  oontraot  made  by  representatives  of  a 
Recessed  partner,  without  authority,  and 
toaehing  matters  over  which  the  surviving 
psrtaer  had. entire  control,  will  be  oonsid- 
«ed  as  wholly  inoperative  to  affect  the 
rights  and  estate  of  the  firm  when  it  is  de- 
clared iaopemttve  as  to  tlie  surviving  part- 
Ber.    LodheDod  V.  Afito^iZ^  70  D.  78. 

Where  one  partner  sells  his  interest  in 
pertnerehip  to  his  copartner,  upon  consid* 
vation  that  the  latter  pay  all  the  partner- 
dup  debts,  and  upon  other  oonsiderations, 
■wn  property  becomes  the  separate  prop- 
erty of  the  copartner.  Upon  nis  death,  it 
go^  to  his  administrator,  and  the  seller 
cannot  daim  it  as  surviving  partner,  to  be 
seed  in  paying  partnership  debts  which  he 
vas  forced  to  pay.  His  remedy  is  against 
hie  deceased  partner's  estate  under  the 
•peenent      WldU  v.  Parish,  73  D.  204. 

The  exeontor  of  a  deceased  partner  cannot 
CB^y  the  surviving  partnisr  to  wind  up  the 
A&ursof  the  firm  at  a  fixed  compensation, 
■Bleaa  he  is  oxpresaly  authorised  to  do  so  l^ 
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his  testator's  will.     Bmfwn  v.    McFarUxnd^ 
80  D.  698. 

104.  Liability  to  creditors,  of  rep- 
resentative of  deceased  partner.*  — 
Creditors  of  a  firm  had  no  remedy  against 
representatives  of  a  deceased  partner,  at  the 
common  law,  on  the  dissolution  of  the  firm 
by  the  death  of  one  of  its  members,  but 
were  compelled  to  look  to  the  survivors 
alone  for  the  payment  of  their  debts.  EmoM^ 
ud  T.  Bird,  64  D.  20a 

In  e<)uity,  partnership  debts  are  consid- 
ered jomt  and  several,  and  the  joint  credi- 
tors have  the  right  to  proceed  against  the 
estate  of  the  deceased  partner  if  the  survi- 
vors are  insolvent.    lb. 

In  an  action  upon  a  firm  liability,  the  ad« 
ministratoi  of  a  deceased  partner  cannot  be 
joined  as  a  defendant  with  the  surviving 
partners.     Ohtids  v.  Hyde,  77  D.  113. 

An  action  will  lie  against  the.  representa- 
tives of  a  deceased  putner  for  the  recovery 
of  a  partnership  debt  after  the  recovery  of  a 
judgment  therefor  against  the  survivor,  and 
the  return  of  an  execution  thereon  unsatis- 
fied, notwithstanding  it  may  be  shown  thai 
the  survivor  had  property  out  of  which  the 
execution  might  nave  been  satisfied,  whlcfaT 
was  not  discovered  by  the  sheri£L  Pope  v. 
OoU,  14  R.  198. 

Where  articles  of  partnership  simply  pro- 
vide that  on  the  death  of  one  partner,  his 
capital  shall  be  left  in  the  business  until  the 
close  of  the  partnership  term,  the  executor 
of  the  deceased  partner  is  not  psrsonally 
liable  for  the  partnership  debts  when  he 
does  not  personally  engage  in  the  business. 
Wdd  V.  iAnwnpofi,  67  R.  662. 

V.    LufiTSD  Partnership. 

105.  Bights  and  powers  of  special 
partner.  —  Authority  of  one  special  part- 
ner to  bind  another  ceases  when  the  particn- 
kur  purpose  of  the  partnership  is  concluded. 
Bentley  v.  fVMte,  38  D.  186. 

Where  a  lindted  partnership  is  formed  for 
the  purpose  of  puronasing  a  arove  of  horsee 
for  a  distant  market^  ana  after  making  sun- 
dry purchases,  on  joint  account^  one  partner 
is  placed  m  charge  of  the  horses,  and  besins 
dnvinff  them  to  the  market  for  which  way 
i^m  destined,  he  has  no  authority  there- 
after, while  on  hia  journey  to  the  market, 
to  make  additional  purchases,  and  bind  the 
other  parser  thereby.    /&. 

The  special  partner  is  not  deprived  of  his 
fnterest  in  a  limited  partnership  by  a  levy 
thereon  under  an  attachment,  nor  is  he 
thereby  deprived  of  the  right  to  an  account, 
or  prevented  from  collecting  any  surplus 
over  such  claims  as  the  sheriff  has  upon  it. 
Jf arris  v.  Murray,  86  D.  268. 

100.  His  lialnlities,  generally.  >- 
When  a  partnership  is  formed  for  a  special 

*  Liability  of  executor  of  deceased  partner  fof 
debts  ef  the  firm,  see  note,  57  K.  636  ' 
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purpose,  and  t«  limited,  and  a  partner  givee 
the  firm  notes  for  his  individnu  obligation, 
the  otiier  partner  is  not  liable,  if  the  notes 
are  issued  without  his  knowled^  or  consent, 
and  the  person  receiving  them  ts  aware  that 
they  are  not  iasned  for  a  firm  debt  Lam^ 
ttfi£r  ▼.  Ooine,  8  D.  422. 

The  interest  of  a  special  partner  in  a  limited 
partnership  cannot  l)e  levied  upon  and  sold 
under  an  execution  issued  m  an  attachment 
suit  brou|(ht  aoainst  the  member*  of  the 
partnership.     JaarrU  r.  Murray^  86  D.  268. 

A  partner  In  commemiam  does  not  become 
responsible  for  liabilities  created  bv  the 
active  partner  after  the  expiration  of  such 
partuenhip,  from  the  fact  that  he  ^ils  to 
nave  a  settlement  of  its  afiairs;  nor  is  such 
partner  liable  as  a  general  partner  if  he 
allows  his  money  to  remain  in  the  firm  after 
its  expiration,  believing  himself  to  be  a  part- 
ner ii  eonimeiKiam,  aiul  liable  only  for  the 
amount  invested,  unless  he  has  done  or  per- 
mitted some  act  which  could  have  induced 
creditors  to  bvlieve  him  to  be  a  general  part- 
ner.   aioemiA  V.  De  LkartU,  99  D.  740. 

The  defendant^  8.,  resided  in  Cuba,  and 
was  a  special  partner  of  a  firm  organised  and 
Aoing  business  there.  The  provisions  of  the 
Spanish  law  relative  to  limited  partnershi]^ 
had  been  so  far  complied  with  as  to  limit  his 
liability  to  the  amount  of  capital  which  he 
had  contributed.  The  firm  became  indebted 
to  the  plaintifis,  citizens  of  this  state.  8. 
had  no  personal  connection  with  the  tran^ 
actions.  In  an  action  upon  such  indited- 
ness,  —  held,  that  the  contract  of  partnership 
was  to  be  interpreted  and  regulated  by  the 
laws  of  Spain;  that  the  liability  of  S.  and  the 
authority  of  the  actinc  partner  to  bind  him 
were  to  be  determined  by  thoae  laws;  and 
that  he  was  entitled  to  set  up  his  limited 
liability  as  a  defense.  Ong  r,  SarriOt  25  BL 
188. 

107.  When  liable  as  general  purt- 
ner.  —  Under  the  statute  for  the  formation 
td  limited  partnerships,  which  reouires  the 
capital  of  tne  SDeciaf  partner  to  oe  paid  in 
actual  caah  on  tne  formation,  and  provides 
that  if  there  is  anv  false  statement  in  the 
certificate  and  aflSdavits  of  formation,  the 
special  partner  shall  be  liable  as  a  general 
partner,  a  partnership  was  formed,  by  a  oeufi 
ticate  and  affidavits  dated  and  filed  beoem- 
her  23,  1870,  to  commence  Januair  1, 1871; 
the  affidavits  and  certificates  stated  that  the 
special  partner's  capital  had  been  actually 
and  in  good  faith  paid  in  cash;  in  fact,  the 
special  partner  gave  his  checks  for  the 
amount,  dated  December  81,  1870,  which 
were  paid  January  2,  1871.  ffdd^  that  the 
statements  were  false  within  the  meaning  of 
the  statute,  and  the  special  partner  was 
liable  as  a  general  partner  for  the  debts  of 
the  firm.    DunuU  v.  Abendroih,  26  R.  168. 

On  the  formation  of  a  limited  partnership 
the  special  partner  gave  his  certified  check 


for  ten  thousand  dollars,  the  amount  of  hia 
capital,  which  was  deposited  to  the  credit  of 
the  new  firm.  Afterward,  on  the  same  day, 
the  firm  gave  him  their  checks  on  the  same 
bank  for  some  seven  thousand  six  hundred 
doUan^  the  amount  i^pearing  to  his  credit  on 
the  books  of  a  former  firm  composed  of  the 
same  members.  Held,  that  this  was  not  an 
actual  cash  contribution  as  required  by  the 
statute,  and  the  special  partner  was  Uame  as 
a  general  partner.  Limnoeamr  v.  Slagk^  M 
R.776. 

PABTNEBSHIP  XiAVDS. 

Generally,  see  Paktvbbbhif,  19,  20. 
When  subject  to  dower,  see  Dowbb,  6. 

PABTT-WALIiS.  \ 

[Includes  the  title  to  and  relative  rights  an4 
liabilities  of  adjoining  land-ownerii  as  affteted 
by  the  ezlstenoe  of  a  wall  between  their  loCa* 
bnitt  for  their  common  use,  at  their  common  cx- 
pense.] 

1.  What  ia  a  party-walL^^A  deaerm. 
tioa  in  a  notice  of  sue  of  premiaea  aa  tfie 
«'  Collins  Hotel "  doea  not  import,  ex  •<  fer^ 
nuni,  that  the  walla  are  party-wall%  or  of  a 
different  character.  HmdHekB  t.  SiaHt^  9ft 
D.  649. 

The  plaintiff  bought  a  lot  of  the  defendant^ 
agreeing  to  erect  a  Duilding  on  it,  and  it  wee 
aUo  agreed  that  when  the  defendant  should 
build  on  his  own  adjacent  lot^  he  should  con- 
struct a  stairway  to  the  second  atory  to 
serve  for  both  buildings,  and  to  stand  one 
half  on  the  land  of  each  par^.  The  plaia- 
tiff  built  hia  wall  twenty  inches  from  the 
line,  and  the  defendant  not  only  used  it  for 
the  stairway,  but  for  the  independent  sup- 
port of  his  own  building.  Beld^  that  t£e 
wall  became  a  party-wall,  and  defendant 
was  liable  for  one  half  the  coat.  Mohmy  t, 
Dixon,  64  R.  1. 

S.  Bight  to  build  or  inereaee  rtiwMwa. 
■ioxia.  —  Either  owner  of  a  party-wall  majr 
increase  the  thickness,  lengui,  or  height  el 
his  own  part  of  it,  if  he  can  do  so  witheat 
injury  to  the  other  part.  AtutraeY,  Hamhrnt^ 
46  R.  636.  Bat  the  party  making;  the  addi* 
tion  does  it  at  his  periL  And  if  injury  resnlta 
he  is  liable  for  all  damages.  He  must  insure 
the  safety  of  the  operation.  Bnoit  v.  Omr* 
tiSt  10  K.  645.  And  where  the  original  agree 
meat  was  for  a  dead  wall,  there  can  be  no 
windows  or  other  openings  in  the  part  ao 
raised.    Dauenhauer  v.  Delrime^  82  R.  627. 

The  owner  of  two  adjoining  lots  conveyed 
one  to  B.  and  the  other  to  S.,  each  deed  con* 
taining  an  agreement  that  the  division  wall 
between  the  houses  then  standing  should, 
notwithstanding  a  deviation  from  the  true 
dividing  line,  remain  undisturbed  "so  loog 
as  the  said  houses  shall  endure.'*  BM,  that 
the  true  construction  of  the  deeds  was^  that 

*  See  monographic  note  on  the  law  of  panv^ 
walli,iaD.  28»-«». 
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wlM&ever  the  ffrftntee,  or  peraoa  elaiming 
■nder  him,  ahoald  find  it  necassarVv  either  b^ 
raeaoa  of  the  decaying  or  diUpioated  oondi- 
tioo  of  his  hoQMy  or  its  nnfitneit  for  the  looel* 
ity,  to  renM>Te  it  and  to  erect  in  its  stead  a 
mofe  snbstantial  stmctore,  suitable  to  the 
place,  and  required  for  the  business  wants 
and  pmrpoeee  of  the  locality,  he  had  the 
right  to  remore  the  old  divisioa  wall  and 
erect  a  new  bnildinff  on  his  lot,  eztendinir 
to  the  tme  dividing  Une.  Olenn  ▼.  DaviBt  o 
R.380. 

8.  Bi^ts  of  adjoining  owners  in  use 
of  wall.  —  Where  parties  constmot  a  wall  for 
the  support  of  theirnonses»  on  the  line  of  their 
respoetiTe  lots*  and  continue  to  occupy  the 
same  for  more  than  twenty-one  years,  under 
an  agreement  eootaining  no  eipress  stipula- 
tion as  to  the  eontinuance  or  termination  of 
such  joint  use  of  the  wall,  one  of  the  parties 
may,  if  he  desires  to  remove  the  building  upon 
his  lot^  in  order  to  erect  another  thereon,  no- 
ti^  the  other  of  his  intention  to  remcve  that 
portion  of  the  wall  standing  upon  his  land, 
and  upon  the  other  party's  refusing  to  sufifer 
or  pennit  snoh  removal,  he  may  proceed  to 
take  the  wall  down,  using  due  and  proper 
care  to  prevent  injury  to  that  part  of  the 
wall  standing  npon  the  lot  of  the  other  party, 
witbont  being  liable  in  an  action  therefor. 
WnU  V.  iforrii,  78  D.  280. 

Where  two  owners  of  realty  build  ad« 
joining  honsss  at  the  same  time^  in  such  a 
■Mnner  that  an  alley  is  left  between  them, 
€oe  of  tiie  walls  of  which  rests  on  the  prop- 
er^ <rf  each  owner  respectiveljr,  the  two 
waua  coming  together  at  the  top  in  an  arch, 
shore  and  upon  which,  on  the  division  line 
between  their  property,  is  erected  a  party- 
wall*  into  which  the  houses  on  each  dae  are 
bnilt^  the  manner  of  construction  implies  an 
it  or  contract  between  the  owners 
each  shall  have  a  rifi^ht  of  support  or 
it  in  the  land  of  ^e  other,  so  far  as 
aeeeesaiT  to  maintain  the  alley  for  mutual 
•se,  and  the  party-wall  for  common  sup- 
port of  the  two  houses,  and  that  the  unin* 
tenrnted  enjoyment  of  such  ri^ht  for  a 
penod  of  more  than  fifty  years  raises  a  pre* 
snmption  of  mutual  grants  for  such  enjov- 
ment  for  the  time  the  two  houses  shall  be 
eapable  of  sale  and  beneficial  occupation,  op- 
erating to  preclude  any  authority  or  right  of 
either  of  tne  parties  to  interfere  with  the 
slleye  or  walls  without  the  consent  of  the 
other,  unless  he  can  do  so  without  injunr  to 
the  hitter's  possession.  DowUng  v.  Henmng$, 
88  D.  545. 

The  upper  owner  of  a  tenement  has  a 
fi^t  to  nave  his  portion  thereof  supported 
by  the  division  walls  between  him  and  the 
lower  owner.  And  for  the  removal  of  such 
support  by  the  lower  owner,  the  upper 
owner  nay  maintain  an  action,  without 
showhigspedal  damage.  MeOotmel  v.  ISbbe, 
88  D.  265. 
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Owners  of  adjoining  premises  are  not  ten- 
ants in  common  of  a  party-wall,  but  each 
owns  in  sevoalty  the  part  thereof  on  his 
side  of  the  line^  with  an  easement  of  support 
from  the  other  part  Block  v.  Isfujoh,  92  D. 
287. 

The  right  of  an  adjoining  owner  to  uss  a 
partv-wall  does  not  constitute  such  sa  en* 
cumbrance  upon  the  premises  or  defect  ia 
the  title  thereof  as  wul  relieve  the  vendee 
from  his  contract  for  the  purchase  thereof. 
Hendrieh  v.  StaHk,  93  D.  JM9. 

Where  a  wall  oif  a  house  stands  wholly 
upon  the  land  of  another,  azid  is  essential  to 
the  support  of  the  house,  tlie  latter  cannot 
remove  or  impair  it,  both  owners  having 
bought  from  the  common  owner,  and  with 
knowledge  of  the  situation  of  the  walL 
ffenrjf  v.  Kodk,  44  R.  484. 

4.  Contribution  between  them.  — 
Where  there  was  an  old  party-wall  between 
two  ownersb  and  one.  being  desirous  to  build  a 
new  house  on  his  lot,  puled  down  the  old 
house,  and  with  it  the  {Mlrty-wall,  which  was 
ruinous,  and  rebuilt  it  with  bis  new  house,  the 
owner  cf  the  adjoining  house  and  lot  is  bound 
to  contribute  ratably  to  the  expense  of  the 
new  wall;  but  he  is  not  bound  to  contribute 
to  buil^ng  the  new  wall  higher  than  the  old; 
nor  if  materials  more  costly  or  of  a  Afferent 
nature  are  used,  ii  he  bound  to  pay  any  part 
of  the  extra  expense.  CampbeU  v.  Mttier^ 
8  D.  570. 

A  party  building  on  his  own  land  and 
thereby  using  the  wall  of  another  is  not 
liable  to  the  owner  for  one  half  the  cost  of 
the  wall    Abraham*  v.  KrcaOier,  W  D.  608. 

In  Philadelphia,  by  statute,  one  who  builds 
a  wall  partly  on  his  own  ^pround,  and  partly 
on  the  ground  of  an  adjoming  owner,  must 
bear  the  entire  expense,  but  he  has  a  contin* 
gent  claim  against  such  adjoining  owner  that 
the  latter  shall  pay  for  his  share  of  the  wall 
before  using  it     koberU  v.  £pe,  72  D.  710. 

Where  it  is  agreed  between  the  builder 
and  his  contractor  that  the  latter  is  to  look 
to  the  adjoining  owner  of  a  party-wall  for 
half  his  compensation,  as  the  wall  is  part  of 
the  building,  the  legal  title  to  which  is  in  the 
builder,  he  becomes  trustee  for  the  con- 
tractor. If  he  sella  his  building  to  a  pur- 
chaser with  notice,  the  latt»  becomes 
subatitutod  as  trustee.  To  recover  his  com* 
pensation  in  such  case,  the  contractor  must 
bring  his  action  against  the  adjoining  owner, 
when  the  claim  accrues  by  the  latter 'a  uaing 
the  wall,  in  the  name  of  hia  traatee.  But  vt 
the  builder  aella  to  a  bona  fidt  purchaaer 
without  notice,  the  latter  takes  the  property 
divested  of  the  tmat,  and  then  the  oontrao* 
tor's  remedy  is  an  action  for  money  had  and 
received,  against  the  builder,     lb. 

In  an  action  to  recover  the  value  of  one 
half  of  a  party- wall  erected  by  the  plaintiff 
partly  on  nia  eatate  and  partly  on  that  of  the 
aefendant,  the  jury  may,  in  the  absence  of 
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an  express  agreement  as  to  payment  on  the 
defenaant's  part,  infer  a  promise  to  pay,  if 
tiie  plaintiff  undertook  and  completed  the 
wall  with  the  expectation  that  the  defend- 
ant would  pay  him  for  it,  and  the  defendant 
had  reason  to  know  that  the  plaintiff  was  so 
acting  with  that  expectation,  and  allowed 
him  so  to  act  without  objection.  Daif  ▼. 
Colon,  20  R.  347. 

One  owner  of  a  party-wall  who  adds  to  it 
for  bis  own  use  may  maintain  an  action  of 
contribution  against  the  other  owner,  who 
has  used  such  additions,  for'  one  half  the 
value  of  the  additions  when  made.  Swuden 
▼.  Martin^  31  R.  598. 

In  case  a  party-wall  is  destroyed  by  fire, 
there  is  no  implied  obligation  to  contribute 
toward  rebuilding  it.  Atdomardd  ▼.  BuateU, 
86R.40. 

Plaintiff  and  defendant  owning  adjoining 
lots  entered  into  a  parol  agreement  to  jointly 
build  a  party-wall,  and  in  pursuance  thereof 
built  a  portion  of  the  vrall,  when  defendant 
refused  to  proceed  further.  Whereupon  the 
plaintiff  who  had  prepared  materials  and 
planned  a  building  in  reliance  upon  the  per- 
formance of  the  agreement,  proceeded  to 
complete  the  wall  after  due  notice  to  the  da* 
fenoant.  Beid,  1.  That  the  parol  contract 
having  been  partly  executed,  the  parties 
were  estopped  from  denying  the  existence 
of  the  easement  thereby  created;  and  2. 
That  plaintiff  was  not  limited  to  an  action 
for  specific  performance,  but  oould  recover 
of  defendant  one  half  the  cost  of  the  wall. 
Bindfffi  V.  Baker^  16  R.  476. 

6.  Oonvevances,  and  rights  of  pur- 
chasers.—  Conveyances  of  adjoining  build- 
ings having  a  party-wall,  to  different  gran- 
teesy  the  center  line  of  the  wall  being  made 
the  boundary  between  them,  give  to  eadi 
grantee  a  right  to  have  his  building  sup- 
ported by  means  of  his  neighbor's  half  of  the 
walL  when  either  bnilduifl '  becomes,  by 
age  and  decay,  so  dilapidatea  that  rebuild- 
ing becomes  necessary,  its  owner  may,  for 
that  purpose,  and  on  reasonable  notice  to 
the  aajoininff  tenant,  and  using  proper  care 
and  sluU,  take  down  and  rebuud  the  party- 
wall,  without  incurring  liability  to  the  other 
tenant.     Partridge  v.  OiJbert,  69  D.  632. 

A  covenant  to  pav  the  owner  of  an  ad- 
joining lot  one  half  the  cost  of  a  party- 
wall  erected  by  him  when  Uie  covenantor 
should  use  the  wall  is  a  personal  covenant, 
and  does  not  pass  to  the  grantee  of  the  cove- 
nantoe.  Block  v.  /«/ians,  92  D.  287;  CoU 
v.  Hughes,  13  R.  611.  Contra,  Sftarp  v. 
CfiecUham,  67  R.  433;  Bkhardmm  v.  Tobey, 
23  R.  283. 

The-  sale  and  conveyance  of  land  by  the 
owner  amounts  to  a  revocation  of  an  oral 
agreement  between  him  and  an  adjoining 
owner,  whereby  the  latter  was  to  build  on 
the  line  between  the  lands  a  party-wall, 
tad  the  former  was  to  pay  one  half  the  cost 
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thereof,  provided  the  adjoining  owner  has 
notice  of  the  sale,  and  has  not  at  the  time 
commenced  the  erection  of  the  walL  Rice  v. 
Roberts,  1  R.  196. 

Where  A  and  B  agreed  upon  a  party -wall, 
to  be  built  at  the  expense  of  A,  and  for  one 
half  of  which  B  was  to  reimburse  him  before 
using  the  wall,  and  that  the  agreemento 
should  be  taken  as  covenants  running  with 
the  land,  — hM,  that  the  covenant  for  reim- 
bursement did  not  run  with  the  lot  of  A. 
Oibaon  v.  Holden,  66  R.  146. 

6.  Oontroversies  relative  to  party- 
walls.  —  If  a  party's  wall  is  used  by  another 
to  the  owner's  injury,  his  remedy  is  an  action 
for  damages  resulting  from  such  injury. 
AUrtUiam  v.  KratUUr,  66  D.  698. 

Action  on  the  case  is  the  proper  remedy  bj 
one  tenant  in  common  of  a  party-wall  against 
his  co-tenant,  where  an  injury  to  the  wall, 
and  the  house  of  the  plaintiff  of  which  it 
forms  a  part,  has  been  occasioned  by  the 
negligent  and  unskillful  manner  in  which  hie 
co-tenant  has  made  an  excavation  on  his  own 
lot.    Moody  V.  McCteUand,  84  D.  770. 

7.  Termination  of  the  easement.  — 
Where  houses  having  a  party-Wall  are  aooi* 
dentally  destroyed  by  fire,  leaving  the  wmH 
standing,  the  easement  in  the  waU  eeaaea, 
and  either  owner  may  dispose  as  he  pleaeei 
of  the  part  on  his  ground.  Hpfmam  ▼• 
Kmhn,  84  R.  491. 
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PATENTS  (FOB  IHVSINTIOirB). 

PDeludet  deolsloni  In  oontroYerslM  In  state 
eovts  growing  out  of  or  In  tome  way  Ir.Yolving 
pfttenti,  and  the  rights  of  patentees,  Ucentees, 
Uc,] 

Fcr  inTentioiia,  parol  evidence  to  explain, 

■ee  EnpKNOx,  120. 
for  lands,  as  means  of  eridenoe,  see  Bvi* 

DINCl,  209. 
For  pablio  lands,  see  PuBLio  Lakim^  27-^4. 
liability  of  corporation  for  infringeoMnt^  see 

CoRroRAnoKfl^  133. 

1.  Powers  of  the  states  respecting 
patent  rights.  — State  statutes  regulatine 
or  limiting  the  sale  of  patent  rights  are  void. 
Helm  T.  Firti  NaL  Bank,  13  R.  395;  Orover 
*  B.  8.  M,  Co.  V.  B^ler,  21  R.  200;  HoWda 
r^Hunt,  22  R.  63;  (hiUendm  v.  WJdU,  23  R. 
676.  Bot  a  provision  regulating  the  sale  of 
articles  is  not  void,  because  such  articles  are 
patested.  Pattermm  v.  CVmu,  21  R.  220. 
Contrs,  Oruver  S  B.  S,  M,  Co.  v.  BuUer,  21 
R.  200;  Wood  Mowing  Machine  Co,  v.  Cold- 
Mti^  23  R.  641. 

The  use  of  a  patented  article  devoted  to 

Ciblic  nse  is  subject  to  control  by  state  legts- 
tionwhen  the  public  welfare  demands  it. 
8iaU  T.  Telephone  Co.,  38  R.  583. 

A  itate  statnte  providing  that  any  person 
taking  a  written  obligation,  the  consideration 
vhereof  is  a  patent  right,  shall,  before  such 
obligation  is  signed  by  the  maker,  insert  in 
the  body  thereof  "given  for  a  patent  right," 
it  nnconstitutional,  as  interfering  with  the 
ezdosive   power  of   Congreas    to  regulate 

Stents.  Heim  v.  JfhrH  Not.  Bank,  13  R. 
5;  Crittenden  v.  WhUe,  23  R.  676;  BoWda 
▼.  Hunt,  22  R.  63;  Cranaon  v.  Smith,  26  R. 
511    Contra,  see  New  v.  Walker,  58  R.  40. 

A  state  statute  requiring  vendors  of  patent 
rights  to  file  with  the  county  clerk  an  au- 
thenticated copy  of  the  letters,  with  an  affi- 
drvit  that  they  are  genuine  and  have  not 
betn  revoked  or  annulled,  and  that  the 
rsndors  have  authority  to  sell,  is  valid. 
BreekbUl  v.  Xandall,  52  R.  605;  New  v. 
Walker,  58  R.  40. 

^  A  state  statute  required  foreign  corpora* 
tioDs,  as  a  condition  precedent  to  the  trans- 
action of  their  business  in  any  county  of  the 
Itate,  to  deposit  in  the  office  of  the  county 
derk  a  power  of  attorney,  authorizing  their 
agents  to  transact  business  for  them,  and  the 
lervioe  of  process  on  said  corporations  by 
wrrice  on  such  agents.  Held,  not  to  apply 
toeorpontioiu  engaged  in  the  muufx^nra 
•nd  tale  of  articles  covered  by  letters  pat- 
ent Orooer  S  B.  S.  M.  Co.  v.  BuUer,  21 
R.200. 

A  ttate  statute  provided  for  the  inspection 
of  illuminating  oils,  and  forbade  the  sale  of 
any  that  woom  not  atand  a  prescribed  test. 
Hdd,  that  the  prohibition  was  constitutional 
aa  anplied  to  ous  patented  under  the  laws  of 
the  United  States,  as  well  aa  in  other  cases. 
PotlerscNi  V.  Cool^  21  R.  22Ql 


8.  What  may  be  the  subject  of  a  pat- 
ent. —  An  invention,  to  be  the  subject  of  a 
patent,  must  be  useful  for  some  beneficial 
purpose.     Diduruton  v.  HaU,  25  D.  390. 

A  valid  patent  may  be  obtained  upon  a 
new  combination  of  existing  principles  or 
machines.     HoUiday  v.  Rheem,  o7  D.  628. 

8.  What  constitutes  invention.  ^  Aa 
instruction  that  if  there  is  anything  new  in 
an  invention  a  patent  obtained  upon  it  is 
valid,  is  erroneous,  HolUdatf  v.  Bheenu  57 
D.  628. 

In  a  joint  iavention  each  party  should  in* 
vent  or  discover  something  essential  to  the 
whole  result.  Slemjner's  AppeaL  98  D« 
248. 

4.  The  requisite  utiUty.— A  ''useful 
invention,"  within  the  meaning  of  the  pat- 
ent act,  is  one  that  may  be  applied  to  some 
practical  and  statutory  use  named  in  the 
patent;  but  it  is  not  necessary  that  it  should 
be  of  such  general  utility  as  to  supersede  all 
other  inventions  used  to  accomplish  the  same 
purpose.     Hi/we  ▼.  Blanchard,  86  D.  783. 

The  question  as  to  whether  an  invention 
is  useful  must  be  left  to  the  jury,  under 
proper  instructions,  in  an  action  upon  a  nots^ 
the  consideration  of  which  is  the  right  to 
make  and  sell  a  patented  invention.    76. 

In  an  action  upon  a  note  given  for  a  patent 
riffht,  the  defense  to  which  is  failure  of  con« 
sideration,  it  is  error  for  the  court  to  refuse 
to  instruct  the  jury,  at  defendant's  request^ 
that  if  the  article  patented  is  "impractica- 
ble to  be  used  for  the  purpoee  for  which  it 
was  patented,  then  the  defense  of  failure  of 
consideration  it  established."    lb. 

In  such  aa  action  it  is  error  to  instruct 
the  jury,  at  plaintiff's  reouest,  "that  if  the 
invention  patented  is  useful  in  some  measure 
and  for  some  purpose  the  patent  is  not  void. " 
It  is  too  broad,  and  calculated  to  mislead  the 
jury.  So  where  the  jury  are  told  **  that  if 
the  invention  can  be  applied  to  any  benefi- 
cial purpose,  it  may  be  deemed  a  useful  in* 
vention, '  the  charge  is  objectionable.     lb. 

The  expression  "useful  for  some  benefi- 
cial purpose,"  found  in  the  patent  decisions, 
is  to  be  taken  in  a  general  sense  as  applica- 
ble to  all  patents,  and  not  as  implying  in  a 
particular  case,  where  the  thing  mvented  is 
worthless  for  the  purpose  intended,  but  of 
possible  useful  application  to  some  other, 
that  the  patent  may  nevertheless  be  valid. 
lb. 

5.  Bights  of  patentees,  generally. 
—  An  inventor  loses  his  right  to  a  patent,  if 
he  suffers  the  invention  to  go  into  public  use 
before  he  makes  application  for  a  patenti 
and  this,  although  the  articles  used  were 
manufactured  by  himself  or  his  agents. 
Early.  Page,  26  D.  711. 

One  joint  owner  of  a  patent  right  cannot 
maintain  a  bill  in  equity  against  another 
joint  owner,  to  oompel  an  accounting  for  s 
portion  of  the  pr<^ts  of  sales  of  the  patented 
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artiole,  in  tlie  sbtemoo  of  any  BMoial  agreo- 
nent.     Foie  t.  Singer^  81  D.  m. 

An  inTentor  may  fpnoki  the  vae  of  hit  in- 
vontion,  within  the  hmiti  presoribod  by  the 
Uw,  before  the  patent  ii  ismied,  provided  he 
doee  not  thereby  forfeit  hie  right,  or  abandon 
his  difloovery  to  the  public  Sienuner's  Ap- 
peal, 98  D.  248. 

The  right  of  a  patentee  is  not  invalidated 
fcj  reaeon  61  mere  soggestioiiB  or  ■■tiitanoe 
teoetved  from  others.  To  effeet  this,  the 
soggestioiis  mnst  famish  all  the  information 
to  enable  the  alleged  inventor  to  oonstmct 
the  improvementt  or  nse  the  new  process 
eompletely  and  perfectly.    Jb. 

A  jMitent  right  is  a  reward  granted  by  the 
pnbhofor  the  skill  and  ingennity  of  the  in- 
ventor. No  one  but  the  inventor  can  have 
this  exoliisive  right,  and  he  msy  assign  it 
after  the  patent  has  been  issued.    Ih, 

The  right  of  an  inventor  in  his  patent  may 
be  reached  and  sold  upon  proceedings  sup- 
plementary to  execution.  Pacffie  Butik  v. 
i2ki6tii#"«,  40  R.  120. 

An  inventor  or  discoverer  of  a  secret  pro- 
cess of  manufacture,  whether  patentable  or 
Bol^  has  property  therein  which  eqnil^  will 
protect  against  one  who,  in  violation  of  con- 
tract and  breach  of  confidence,  undertakes 
to  apply  it  to  bis  own  use,  or  to  disclose  it 
to  tmrd  persons,  and  as  against  third  per- 
■ons  havmg  notice  of  such  relations,  al- 
though he  may  not  have  an  exclusive  right 
to  it  as  against  the  public^  or  against  those 
who  in  good  faith  acquire  knowledge  of  it. 
Peabody  v.  Nor/oOt.  96  D.  864. 

A  salary  agreed  to  be  paid  an  employee  is 
anfficient  considera^on  for  his  promise  not 
to  disclose  the  employer's  inventions  and 
discoveries  as  well  as  for  his  promise  to 
serve  as  engineer,  where  the  employee 
a^^reed  to  serve  the  emplover  as  engineer  in 
his  factory,  and  particularlv  in  the  con- 
■trnotion  and  running  of  we  machinenr, 
and  not  to  give  any  person  information,  m- 
rectly  or  indirectly,  in  regard  to  any  por- 
tion of  the  machinery,  and  by  all  means  in 
his  power  to  prevent  others  from  obtaining 
any  information  in  regard  to  it  such  as 
would  enable  them  to  use  It,  and  the  em- 
ployer agreed  to  pay  the  employee  an  annual 
■alary  **  m  full  compensation  for  the  above- 
described  services."    lb. 

An  employee's  agreement  never  to  dis- 
eloee  his  employer's  inventimis  and  discov- 
eries confidentially  imparted  to  him  will  be 
enforced  in  equity,  although,  perhaps,  the 
employee's  agreement  to  serve  as  engineer 
may  not  be  specifically  enforced.    Ih. 

A  secret  of  trade  or  manufacture  does  not 
k>se  its  character  as  such  by  being  confiden- 
tially disclosed  to  agents  or  servants,  7ith« 
eat  whose  assistance  it  could  not  be  inade  of 
any  value,    /ft. 

An  inventor  or  discoverer  of  a  secret  oro- 
of  manufaoturs  is  none  the  less  entitled 
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to  protection  against  those  who^  in  or  with 
knowledge  of,  violation  of .  contract  and 
breach  m  confidence,  undertake  to  disdooe 
it  or  to  reap  the  benefit  of  it,  from  the  f aol 
that  the  process  is  liable  to  be  inspected  by 
the  asseeeor  of  internal  revenue  or  other 
public  officer,  or  from  the  dan|;er  of  di- 
vulging the  secret  in  the  ooorse  of  a  judicial 
uvesti|7ation.    Ih, 

Executors  of  an  inventor  or  discoverer  of 
a  secret,  process  of  manufacture  succeed  to 
his  rights,  and  may  maintain  a  bill  in  equitjr 
to  prevent  its  dis<uosure  in  violation  of  oon* 
tract  and  br«Mush  of  confidence.    lb. 

At  the  suit  of  the  owner  of  a  patent  for 
vulcanised  rubber.  A,  a  dentist,  was  en- 
jomed  from  using  the  preparation.  Belies  - 
ing  that  A  disregarded  the  injunction,  tha 
owner  employed  B  to  ascertain.  B  pro- 
cured C  to  apply  to  A  for  a  set  of  teetk 
upon  a  plate  of  vulcanised  rubber.  A  made 
the  teeth  upon  such  plate,  delivered  them 
to  C,  and  received  pay  therefor.  B  and  O 
reported  the  facts  to  the  owner,  and  oa 
their  affidavits,  proceedings  for  ocmtempt 
were  commenced  against  A.  EeH  that  B 
and  C  were  not  liable  for  a  conspiracy  to  in- 
duce A  to  violate  the  injunction;  that  tha 
owner  of  the  patent  had  a  right  to  reeort  to 
this  method  ol  leamins  the  facts;  and  that 
the  communicatiQns  of  B  and  C  to  the  owner 
of  the  patent  were  privileged.  Knowlm  v. 
Peek,  19  R.  642. 

6.  Prooeedinga  to  obtain  a  parent.* 
—  An  inventor,  to  entitle  himself  to  a  patent 
mustTjgive,  in  his  specification,  a  true  de- 
scriptum  <^  Ids  invention,  and  state  olearly 
and  accurately  what  he  claims  as  his  invon- 
tion.    Dome  v.  BeU,  31  D.  202. 

Ambiguity  in  any  material  part  of  moh 
description  will  render  the  patent  void,    lb. 

The  specification  must  state  what  is  aaw 
and  what  is  old,  in  snch  a  manner  as  to  show 
dearly  what  is  claimed  as  a  new  inventioo, 
and  if  it  seeks  to  cover  more  than  is  now, 
the  patent  will  be  vmd.    lb, 

7.  Surrender  and  abandonment. -t^— 
An  invention  may  be  surrendered  or  dedi* 
cated  to  public  use,  and  when  once  aban- 
doned it  can  never  be  resumed.  MeCom  v. 
£urr,  47  D.  441. 

8.  Assignmenti. — A  conveyance  of  an 
exclusive  right  to  fabricate  and  use  a  pat- 
anted  invention  within  a  oertain  distriol 
carries  with  it  the  right  to  vend  the  same^ 
without  exprees  words.  BeUae  v.  Heam^  0  D. 
385. 

The  assignment  of  a  particular  interest  in 
a  patent  right,  or  a  conveyance  of  a  right  to 
use  an  invention  in  a  limited  territory,  is  not 
required  to  be  recorded  in  the  patent-offioe. 
Stevens  v.  Head,  31  D.  617. 

*  Speciflcatlona  for,  what  must  contain,  eee 
note,  hi  D.  204-206. 

t  Abandonment  of  lUTention,  when  oocuiSt  see 
note.  47  D.  44S^AfiL 
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The  Tondeo  of  ft  right  to  use  a  patented 
iBTeatioD,  who  has  not  heeo  diaturbed  in  the 
uerciae  of  aooh  rights  moat  show  that  the 
Tendor  had  no  ri^ht  to  oonvey,  if  be  seeks  to 
VMover  sgainat  him  on  the  ground  that  there 
wta  no  riffbt  conveyed.    lb, 

A  purraaser  of  a  patented  article,  know* 
log  that  the  vendor  had  no  right  either  to 
muuifactiire  or  aell  the  same,  cannot  re- 
co?er  from  the  vendor  the  money  paid.  BeU 
▼.  Bomney,  56  D.  601. 

The  sasignment  of  a  right  to  oonstmot  and 
ue  a  worthless  patented  invention  oonsti* 
tstes  no  consideration  for  a  pronussory  note. 
Bow  V.  Blanchard^  86  D.  783. 

Where  the  plaintiff  alleges  that  he  and  the 
deleodant  were  the  Joint  inventors  of  oer- 
tftin  inachinea,  and  as  such  entered  into 
certain  covenants,  pleas  that  neither  party 
WIS  the  inventor,  or  that  separate  patents  to 
them  previooa  to  the  agreement  were  void, 
or  a  noseqneDt  joint  patent  was  void,  were 
held  bad.    8team$  v.  Bamtt,  11  D.  223. 

Where  the  defendant  pleads  that  eaoh 
psrty,  Boppoaing  himself  the  inventor,  pro- 
eored  a  patent  and  entered  into  the  agree- 
Bsnt  expecting  to  enjoy  the  ezdnsive  right 
within  lus  district,  and  that  the  patents  were 
Toid,  a  replication  traversing  that  they  en- 
tiled into  the  agreement  nnder  that  snp- 
Motion  and  expectation  was  held  snfficienti 

A  stipnlation  in  tha  agreement  thftt  the 
defendant  might  vae  the  machines  in  the 
plaintiff's  district  upon  certain  ccnditionii, 
need  not  be  stated  in  the  declaration,  as  it  is 
matter  of  defense.    Ih, 

Letters  patent  of  the  United  States,  owned 
b?  an  inauvent  debtor,  pass  to  hie  assignee 
ia  inaolvencsy.    BarUm  v.  White,  59  R.  84. 

9.  IiioezuM0. —  A  license  to  use  an  inven- 
tion, which  ia  limited  to  individuals,  is  not 
an  abandonment  of  the  invention.  McCay 
T.  ^tnrr,  47  D.  441. 

The  nae  o<  an  invention  by  special  permis- 
BOQ  of  tiie  patentee  is  not  a  nae  of  it  by 
thepnblie.    ib. 

A  license  to  an  employer  to  use  an  inven- 
tiiA  ii  implied,  where  his  employee,  while 
receiving  wages,  experiments  at  his  employ- 
er's expense,  constructs  the  article  invented, 
ud  permita  his  employer  to  use  it  without 
OMiuMWMatioii  paid  cr  demanded,  and  then 
obtaus  a  patent  therefor.  SUmmer't  Appeal, 
ttl).  248. 

A  manufacturing  company  was  preparing 
to  put  upon  the  market  a  new  machine.  Its 
nperintendent^  knowing  this  intention,  vol- 
aatsrily  disclosed  to  the  company  a  device 
of  his  own,  and  by  direction  of  the  company, 
with  its  mnteiials  and  at  its  expense,  vdun- 
tanlv  applied  his  device  to  the  machines. 
Bdd,  that  this  did  not  imply  an  agreement 
for  the  absolute  assignment  to  the  company 
of  a  patent  for  the  device,  but  implied  a  per- 
potaal  license  to  the  company  to  apply  the 


device  at  thoee  works,  and  sell  the  machines 
anywhere.  FuUer  4t  /.  Mfg,  Co.  v.  BarileO, 
60  R.  838. 

10.  Interpretation  and  validity  of 
letters  patent. — A  patent  may  be  valid, 
although  some  parts  of  the  machine  described 
were  not  the  original  invention  of  the  pat- 
entee.   HoUiday  v.  Rheem,  57  D.  62& 

If  anything  be  included  in  a  patent  which 
is  not  new,  or  if  the  patent  covers  any  mat^ 
rial  or  substantial  part  of  a  machine  whioh 
the  patentee  did  not  invent  or  discover,  the 
patent  is  void.    Ih, 

One  who  obtains  a  natent  upon  two  appU^ 
ances  upon  a  water-wneel,  when  said  patent 
is  attacked  must  show  that  each  of  sud  ap- 
pliances is  new,  or  his  patent  is  void.    Pk 

A  joint  patent  taken  out  on  the  soleinven* 
tion  of  one  is  void,  as  is  likewise  a  sole  patent 
taken  out  on  an  invention  of  more  than  onep 
SlemmerU  Appeal,  08  D.  248. 

In  an  action  brought  in  a  state  court  to 
recover  the  price  agreed  to  be  paid  for  a 
patent  right,  the  defendant  may,  for  the  pur^ 
pose  of  showinff  want  or  failure  of  consider- 
ation, prove  uiat  the  patent  is  void  for 
want  of  novelty.    Bice  v.  Oamhari,  17  &. 

44a 

11.  Jurisdiction  of  suits  involwing 
patents,  generally. —The  federal  courts 
have  exclusive  jurisdiction  where  the  queetica 
of  the  validity  of  a  patent  is  directly  in- 
volved, and  the  state  ooorts  have  no  cogni- 
sance tiiereof  either  at  law  or  in  equity.  Bat 
when  patent  rishts  come  in  question  collator* 
ally,  their  validity  may  become  a  subject  of 
inquiry  in  the  state  courts.  Sknumer*^  Ap- 
peal,  08  D.  248;  ^ae4  v.  LuU,  3  R.  485. 

State  courts  are  competent^  either  at  law 
or  in  equity,  to  enforce  a  contract  or  a  trusty 
the  subject  of  which  is  a  patent,  where  the 
validity  of  the  patent  is  not  directly  in  ques- 
tion, and  may  pass  upon  that  when  it  arises 
ciD  neceegiUUe,  as  by  wav  of  defense  to  an  ac- 
tion on  a  contract*  Skmmer*e  Appeal,  08  D. 
248. 

A  state  court  has  jurisdiction  of  an  equita- 
ble action  on  a  bond  conditional  upon  the 
validity  of  a  patent.  MiddUbrook  v.  Brood' 
hente,  7  R.  457.  Also^  to  compel  performance 
of  an  agreement  to  assign  a  patent.  Binnep 
V.  Annan,  0  R.  10;  FuUer  A  J,  Mfg,  Co,  v. 
BartkU,  60  R.  838.  But  a  court  of  equity 
cannot  decree  the  assignment  of  a  patent  on 
the  ground  that  plaintiff,  and  not  the  pat« 
entee,  ii  the  true  original  inventor,  in  whole 
or  in  part.  SlemmerU  Appeal,  08  D.  248. 
Also,  of  an  action  to  rescind  a  contract  for 
the  sale  of  a  patent  right,  brought  on  the 
ground  of  the  false  and  frandment  repre> 
sentations  of  the  vendor  as  to  its  vslne. 
Ptfoe  V.  Diekereon,  0  R.  532. 

In  a  suit  by  the  owner  of  a  patent  against 

a  licensee  for  breach  of  contract  to  pay  royaL 

ties,  a  state  court  may  not  restrain  the  de« 

I  f endant  from  the  use  ox  the  patent  during  the 
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9or  Iad«s  to  WotM  la  Ani«rl«aii  D««lfll4 

tnit.  Hoi SwecUlffg.  Ckk  t.  Bdnoehl,  65  R. 
793. 

PUintifb  alleffed  that  they  were  the 
owners  of  aTaluable  right  aeeiired  by  lettere 
patent,  and  wero  oarrying  on  a  profitable 
trade  in  making  and  aelling  the  artiele 
patented;  that  mendant  had  printed  and 
issned  a  oironlar,  elaiming  therein  to  be  the 
real  patentee  of  aaid  right  and  the  only  one 
anthorized  to  make  ana  sell  articles  of  the 
kind  made  by  plaintifie,  and  cautioning  all 
peraone  against  purchasing  plaintiffi'  articles, 
—  thereby  injuring  plaintiflb.  Defendant's 
answer  set  up  its  letters  patent,  and  alleged 
that  pliuatifin*  trade  was  an  infringement 
thereof.  The  trial  court  found  the  issuing  of 
the  circular,  that  it  was  injurious  to  plain- 
tiffs, but  that  it  was  issued  in  ^ood  faith. 
Held,  that  an  injunction  to  restram  the  pub- 
lication of  the  circular  and  for  damages 
caused  by  it  was  not  within  the  jurisdiction 
of  a  state  court  Bov^  t.  JMber  Tip  Pencil 
Co.,  15  R.  470. 

IS. of  suits  f6r  izifiringement.  — 

A  state  court  has  no  jurisdiction  of  an  action 
by  the  owner  of  a  patent  to  recover  compen- 
sation for  its  use  from  one  who  has  uaed  it 
without  his  oonsent.  De  WiU  ▼.  Blmira 
Noblea  Mfg.  On.,  28  R.  73. 

18.  Actions  for  damages.  —  Unless  the 
inventor  has  patented  his  medicines,  he  has 
no  cause  of  action  against  another  who  pre- 
pares the  same  kind  of  medicines*  and  calls 
them  by  the  same  generic  name,  if  he  does 
not  offer  and  sell  them  as  the  preparation  of 
the  inventor.  TkmMfm  v.  WiatychuAer,  31  D. 
135. 

But  if  another  puts  up  an  inferior  article^ 
and  sells  it  as  the  plaintiff's  preparation,  it 
is  a  fraud  upon  him,  for  which  he  may  re* 
oover  without  proving  special  damage,    /ft. 

14.  Katters  of  dsfenss.  —  A  party 
entering  into  an  agreement  for  the  purchase 
of  a  patent  ri^ht  is  not  bound  to  go  on  with 
the  contract  if  the  patent  turns  out  to  be 
invalid,  but  this  is  an  equitable  defense 
which  must  be  specially  and  distinctiy 
pleaded,  and  in  such  a  case,  the  court  should 
instruct  the  jury  with  reference  to  the  va- 
lidity of  conflicting  patents,  whether  the 
patentees  are  before  the  oourt  or  not.  B^tia» 
V.  Ha^  9  D.  385. 

In  an  action  brought  in  a  state  court  to 
recover  the  price  agreed  to  be  paid  for  a 
patent  right,  the  defendant  may,  for  tiie  pur- 
pose of  snowing  want  or  failure  of  considera- 
tion, prove  that  the  patent  is  void  for  want 
of  novelty.    Rkt  v.  Qixrnhart,  17  R.  448. 

Plaintiff^  being  joint  owner  with  defendant 
of  certain  letters  patent  which  both  sup- 
posed to  be  valid,  eoaveyed  to  the  defendant 
the  exclusive  right  to  manufacture  the  pat- 
ented articles,  and  defendant  agreed  to  pav 
plaintiff  a  certain  royaltv  therefor.  Held, 
u  an  action  for  the  royslty,  that  the  inva- 
lidity ol  the  patent  was  no  defense  for  the 


time  the  defendant  had  aotuaUy  enjoyed  tiks 
patent  under  the  license  unmolested.  Afore- 
tos  V.  i^ioett,  23  R.  43.  S.  P.,  ./MSf  v.  J?i 
Aom,  S4  R.  10. 


See  Poor  mxu  Poob  laws. 


Rights  sad  liabilities  of,  see  Plkdo^  «te.» 
16. 


See  Bills  avd  Nona,  7,  65. 


[Ineludea  the  discharge  of  pecnnlary  obllg*- 
tloQfl  by  payment  In  money  or  its  equivalent. 
Other  modes  of  satisfactloa  are  treated  under 
theirapproprlatetltlesiand  payment  of  partie*- 
lar  obligatioDB  will  beiound  uuder  their  respect- 
ive tlUes.] 

Authority  of  attorney  to  receive^  see  Anoa* 

HIT  AND  CUEST,  17. 

By  representative,  eflbct  of  subsequent  la* 
solvency  of  estate,  see  EzMuroaa,  ttta^ 
185. 

Demand  of,  see  Dbbtob  akd  Gbidrob,  i. 

Effect  of  delivery  withont^  see  Salo,  63. 

Filling  in  time  and  plaoe  ol^  see  Bills  Am 
NoTsa,  20,  21. 

For  goods  bought^  generall  v,  sae  Saues,  IL 

For  stock,  what  may  be  taken  in,  see  Oos* 

PORATIONSi  68. 

Guaranty  of,  see  Ovabahtt,  19. 
How  proved,  see  Bvidkiiob,  256. 
Of  alimony,  enforcement  of,  see  Marrzaob 

AKD  DlVOBOB,  03. 

Of  bill  or  note,  see  Bills  axtd  Nona^  251- 

253. 
Of  bill  or  nots^  proof  of«  see  Bills  A]r» 

NoTB,291. 
Of  debts  in  insolvency,  order  ol^  see  Iiraoii- 

TXKCT,  18,  19. 
Of  decedent's  debts,  sale  of  land  for,  see  Ss* 

■0UT0B8,  eto.,  104-122. 
Of  ezeoutions,  see  BxBCunoN,  171,  ITZ 
Of  funeral  expenses,  see  BzBCirtOB%  eto.. 

82. 
Of  legacies,  see  BxiouroRfl,  eto.,  96;  Iaoa- 

0IB8,  IIL 
Of  loss,  by  insurer,  see  Ihsubavci,  83^  Si.   • 
Of  premiums  on  insurance  polieies^  see  Iv« 

■UBAivos,  203-208. 
Of  premiums  on  life  pdlio79  see  iHsmuvo^ 

7^74. 
Of  price  of  land,  action  for  relief  agsinst^  ■•• 

VnrDOE  AMD  PmtOBASBM,  71. 

Of  price,  ri|^ts  and  duties  of  purohaser  %m 

to,  see  vmrDOB  akd  Pubohasbr,  23. 
Of  witness's  fees,  condition  precedent  to  lil* 

tendance,  see  WmnHnn,  8. 
Power  of  partner  to  bind  firm  by  reosiviag, 

see  pABTinBBSHiF,  49. 
Satisfaction  of  judgment  by,  see  Jvimmbmi; 
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For  iBdM  to  K«tafl  to  A 


a  bill  or  note  in.  Me  ako  AoooBO 
Ain>  Satbt AonoK,  &, 
To  btakrapt,  pendiiig  prooaediiigi^  Me  Bahx* 
RUPTCT,  20. 

To  ndeem  from  ezeeatioii  nie,  mo  Bzaou* 

noH,  161. 
To  take  oontrael  oat  of  ftataie  of  fnoidi,  mo 

8au8»  21;  Vkhdob  ahd  Pitbohaikb,  9, 

la 

What  neooMarr  to  redMm  mortgaged  prem- 

IMt,  SM  MOBTaAOMy  12ft. 

What  raffieient  to  raiM  reanltiiig  tnut,  im 

Tsum^ie. 
When  diaehaiy  mortgage  lien,  aM  Mort- 

OAOB,  VUI. 
Wboi  Deoeeaary  befon  bringing  ejoetment^ 

Me  EjBCTIf KMT,  22. 
L   QeSWRAIs  PKIHOEPLn. 

n.  PATMXifTs  Other  thah  ur  Moarsr. 

L    GXMBRAL  PrIVOIFLRS. 

1.  OUigation  to  make  paysMnt.  — 
The  law  reqairea  a  man  to  devote  the  wholo 
of  hii  property,  with  aome  trivial  exoeptiona, 
to  the  payment  of  hia  debta.  Trimble  ▼. 
TNmer,  ft3  D.  90. 

All  PTOuorty,  real  and  peraonal,  of  a  debtor, 
k  liable,  Doth  daring  hia  lifetime  and  af ter- 
warda,  for  the  payment  of  hia  debta,  which 
liability  ia  to  m  made  effeotnal  by  apecial 
praviaiona  of  the  law  for  that  pnrpoae.  TVdb- 
flOTT.  Harria^  40  D.  186. 

9.  What  amounto  to  a  paymant.  — 
Money  credited  on  aooonnt  b^  hmi  who  re* 
onrw  it  will  be  considered  mtended  m  a 

Eiyment,  nnloM  it  ia  ahown  to  have  been  de- 
vered  m  a  loan;  bnt  it  ia  otherwiM  m  it 
rwpeeti  peraonal  property,  thongh  delivered 
at  a  Axed  vmlnation.     Norton  v.  Xoroo,  89  D. 

7a 

The  aaaignment  and  receipt  el  gooda  to  be 
applied  to  a  partienlar  debt  eonatitote  one 
mtire  eeatrael    Sofmomd  t.  BsbertB^  16  D. 


Ptael  evideBM  sleeting  each  eontraet  ia 
adffliasible  to  prove  that  there  were  other 
gooda,  not  aaentieaed  therein.  Mid  at  the 
MM  tioM^  to  be  applied  apon  the  aane  debt^ 
Wt  not  to  oootraoiet  the  eontraet  br  show* 
tag  that  pert  of  the  ^ ooda  embraced  in  the 
isngnmeat  were  not  mdoded  iatheieeeipt 
(nag  the  nriM  Mreed  ea.    A. 

Hm  holdera  of  certain  yold*warriatB  ae- 
espted  payment  thereof  in  traaaory  notM 
■uor  proteat,  and  onrrendered  the  warranta. 
Bdd,  that  the  paycM  ccold  not  afterward 
leoof  er  the  differenM  between  the  vmlae  of 
the  notM  and  gold  coin.    OUmom  t.  Oommm 

8.  Wliat  doea  not  —  An  ezeoatory 
i^fMment  to  applv  the  valne  of  Mrtain  aer* 
VMM  and  matenau  to  the  part  payment  of 
a  debt,  when  the  amoont  to  be  applied  is 
oaeertain  and  anliqnidated,  ia  not  a  payment 
MM  to  be  admiMible under  the  general  inne 
MamilU  v.  Oay,  60  D.  379. 

8  A.  D.  R.  — 167 


Where  hnsband  and  wife  deed  away  wife'a 
land,  receive  therefor  a  promissory  note,  and 
the  wife  agreea,  with  the  hnsband'a  assent, 
that  the  makers  of  the  note  shall  famish  her 
family  with  goods  and  apply  them  npon  the 
note,  articlM  delivered  to  the  family,  nnder 
thia  agreement,  conatituto  a  payment  npon 
the  note;  bat  not  ao  u  to  goods  delivered 
nnder  the  hnsbaad'a  order,  to  persona  not 
members  of  the  family.  Barber  v.  Slade.  7S 
D.  299. 

The  harden  of  proof  nnder  an  agreement 
that  makers  of  a  note  ahall  fnrnish  gooda 
for  family  om,  and  to  be  applied  in  payment 
thereof,  is  on  the  makers,  when  sned,  to  show 
what  goods  were  delivertd  for  snob  ase.    Ih, 

A  nsuriona  extension  of  the  time  of  pav* 
ment  of  a  valid  debt  doM  not  impair  the 
creditor's  right  to  recover  tiierefor.  The 
sarrender  and  cancellation  of  a  seoority  wUl 
not  operate  m  a  bar  to  a  recovery,  anion  the 
intent  of  the  transaction  wm  to  releaM  or 
discharge  the  indebtednesa.  Winded  Bank 
V.  WM,  100  D.  435. 

Defendant  proposed  to  pay  hii  note  to 
plaintifi^  bnt  at  plaintiff  'a  reqnest  the  note 
WM  renewed,  npon  the  onderstanding  that 
it  shonld  bednKMited  in  bank  for  collection. 
Snbseqaently  aef  endant  deposited  in  his  owa 
name  the  amonnt  of  the  noto  in  the  bank, 
which  WM  bamed,  with  the  contents,  before 
the  note  had  matored  or  been  deposited. 
Held,  that  defendant  wm  liable  lor  the 
amount  of  the  note.  Jioeee  t.  Trke^  8  &. 
609. 

The  holder  of  a  aeoond  morteage  iaok  np 
a  note  which  wm  aeoared  bj  a  mt  mortga^ 
on  the  Mme  premisea.  Heldf  that  he  did 
not  thereby  pay  the  note  or  releaM  the 
maker  and  indoraer  from  their  obligation  to 
pay.     MaUieon  v.  Marin,  18  R.  197. 

4.  Who  may  reoeiva  payment,  gen* 
arally.  — >It  is  payment  in  law  when  the 
hand  whieh  ia  to  pay  is  the  hand  abo  to  re- 
oeive.    LitueMgier  v.  Ooariey,  94  D.  61. 

A  payment  by  a  debtor  to  an  administra* 
tor  dnly  appointed  is  valid,  and  a  bar  to  aa 
aotion  to  compel  a  second  payment^  althongk 
the  sapposed  intMtote  ia  alive  at  the  tioM^ 
and  letters  of  administration  are  snbse- 
qaently revoked  for  thia  reaaon.  Boderigae 
V.  BaM  Bkier  Saving  ImL,  20  R.  666. 

Payment  by  a  debtor  to  the  nominal 
creditor,  not  the  real  creditor,  and  knowa 
to  he  snch,  ia  not  a  performanM  of  one  of 
the  oonditiona  of  a  bond  by  payment  of  the 
debt^  nor  woald  the  payment  of  the  entire 
debt  to  a  part  owner  have  that  effect,  when 
there  wm  knowledge  of  aa  e<^aitoble  inter- 
Mt  in  another  to  a  portion  of  it.  ffobaon  T« 
Watmm,  56  D.  632. 

Payment  of  interest  on  a  state  bond  to 
oi\e  not  the  tme  owner  does  not  diMharie 
the  state  if  the  lattor  hM  not  anthoriMd  tne 
payment     PeopU  v.  Smithy  92  D.  109. 

If  a  stote  onstodian  of  money  payi  iate^ 
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«!  oa  a  ftito  bond  to  oat  liiiinUtmg  the 
troA  owner,  it  will  be  no  bv  to  «  recorenr 
by  tho  latter,  beoanee  it  ie  no  payment  /& 
A  state  diaboning  offioer  mnet  aeanre 
himeelf  of  the  identi^  of  the  payee  in  a 
■tate  bond;  if  throagh  negligenoe  in  this 
reepect  payment  of  interest  has  been  maae 
to  we  wrong  person,  the  state  remains  liable 
to  pay  the  interest  to  the  party  entitled  to 
it  Peopk  y.  iimUk,  92  D.  109.  &  P., 
DMfdber  v.  Beehnth,  92  D.  232. 

5.  of  biU  or  note.  —  Flaintifi;  un- 
der an  assignment  duly  execnted,  h^d  a 
nortgage  to  seonre  notes  made  by  defend* 
aat  payable  to  the  order  of  the  assignor  at 
the  E.  bank.  On  the  day  the  notes  were 
dne,  defendant  had  on  deposit  in  the  B. 
bank  money  sufficient  to  pay  them,  and 
which,  he  had  told  the  bank  officers  when 
depositing  it,  was  to  meet  the  notes.  At 
■latttrity  plainti£P  presented  the  notes^  which 
were  not  mdorsed  by  the  assignor,  at  the  £. 
bank,  but  the  bank  officers  refused  to  pay 
them,  on  the  sround  that  they  were  not  in- 
dorsed, and  likewise  refused  when  the  notes, 
assignment^  and  mortgage  were  subsequently 
presented,  ffek^  t&t  the  bank  officers 
oould  not  insist  u^n  the  indorsement  of  the 
notes  as  a  condition  of  pajrment,  and  that 
plaintiff  was  entitled  to  maintain  an  action 
tor  the  foreclosure  of  the  mortgage.  Peam 
T.  Warren,  18  R.  58. 

6.  Time  and  place  of  payment—  1. 
Time,  —  Mone^  payable  in  a  reasonable  time 
cannot  be  divided  at  the  eli^ction  of  the 

Eyor  so  as  to  make  it  payable  at  different 
nes,  reasonable   time   being   indivisible. 
iyDamieU  v.  Leeman,  69  D.  6i. 

An  agreement  to  pay  in  speoifio  artides 
•I  a  time  fixed  eompels  the  debtor  to  become 
the  first  actor,  and  to  tender  the  articles  to 
■ave  himself  from  default  Ded  v.  Berry, 
7S  D.  236. 

If  a  debt  ii  to  be  paid  In  senrioes,  and  the 
time  of  perf ormanoe  is  specified,  the  prom- 
isor must  be  tiie  first  actor.    7&. 

Where  a  note  is  to  be  paid  by  a  certain 
day  in  services  or  money,  the  maker  has 
antil  the  maturity  of  the  note  to  make  his 
election,  but  if  not  then  made,  be  becomes 
liable  as  for  a  demand  in  money.    lb. 

It  is  a  general  rule  of  the  common  law, 
followed  m  chancery,  that  sums  of  money, 
payable  periodically  at  fixed  times,  are  not 
apportionable  during  the  intervening  periods. 
Dexter  v.  PhiUips,  23  R.  261. 

In  the  absence  of  express  statute  or  agree- 
ment, no  apportionment  can  be  made  be- 
tween the  days  of  payment  in  rents  of  real 
estate,  or  in  the  mterest  on  bonds  of  the 
United  States,  with  or  without  coupons, 
and  whether  the  principal  is  payable  at  a 
time  fixed  or  at  the  option  of  the  govfljn- 
Bient,  the  option  not  having  been  exercised; 
er  in  the  interest  on  bonds  or  certificates  of 
a  state,  oounty,  eitj,  town*  or 


poration,  not  Issued  separately  for  the  paT* 
ment  of  npedfio  debts,  but  usually  bought 
and  held  by  way  el  investment;  or  in  the 
interest  oa  a  note  of  the  receiver  of  a  rail- 
road,  or  on  the  certificate  of  a  voluntary 
association,  as  a  social  dub^  if  such  note  or 
certificate  creates  no  personal  or  corporate 
liability,  but  is  to  be  satisfied,  at  a  future 
day,  only  out  of  a  fund  held  upon  a  special 
trust,  the  terms  of  which  are  not  shown  to 
take  it  out  of  the  general  rule.    Ih, 

But  interest  upon  promissory  notes  of  fas- 
dividnali  or  of  mcorporated  companies,  such 
as  are  usually  given  tor  money  lent,  whether 
secured  or  not  by  mortgaee  or  pledge,  ie 
apportionable  between  the  <Uts  upon  whidi 
it  IS  stipulated  to  be  paid.     lb, 

2.  Piaee,  —  Where  a  man  is  to  pay  money 
or  deliver  property  at  a  valuation,  he  is  no^ 
bound  to  carry  the  property  to  the  creditor, 
but  the  latter  should  receive  it  at  the  debtor *e 
house.  Dandridge  v.  Harrk^  1  D.  465;  Orani 
V.  Oroehim,  3  D.  726. 

If  no  place  for  the  payment  of  money  ie 
specified,  the  party  who  is  to  make  the  pay- 
ment must  seek  the  other  party,  if  withui 
the  state.    Hof»  r,  TtUOe,  46  D.  809. 

Where  ponderous  articles  are  to  be  de- 
livered by  promisor  at  time  specified,  but 
place  unknown,  he  must  request  the  prom- 
isee to  designate  a  convenient  place  of  de- 
livery.   Deel  V.  Berrjf,  78  D.  29L 

Thouj^  a  debtor  be  bound  to  seek  and 
pay  his  creditor,  yet  if  an  employer  has  an 
established  place  where  he  pays  those  em- 
ployed, and  where  he  has  reason  to  expect 
they  will  call  for  their  hire,  mere  neffleot  to 
pay  elsewhere,  without  evidence  of  a  demand 
end  refussl,  will  not  justify  those  employed 
in  abandoning  the  contract  ol  service.  />odb> 
kam  V.  SmUh,  18  R.  495. 

Where  the  payee  of  a  money  obligation 
specif 3ring  no  piaoe  of  payment  is  ont  of  the 
state  when  the  pajpient  is  to  be  made,  the 
debtor  is  not  obliged  to  follow  him,  Imt 
readiness  within  the  state  will  be  as  efiectnal 
as  actual  payment  to  save  a  forfeiture.  Hale 
r,  PatUm,  19  R.  168. 

A  mortgage  was  conditioned  to  be  due 
and  payable,  should  any  installment  of  in- 
terest remain  unpaid  for  thirty  days.  Eight 
days  after  an  installment  of  interest  became 
due,  the  mortgagee,  who  was  a  single  man 
residing  in  the  house  of  his  mother,  left 
the  state,  and  remained  absent  during  the 
residue  of  the  thirty  daya  Held,  that 
the  mortgagor  was  not  required  to  tender 
the  interest  at  the  house  of  the  mother  in  the 
absence  of  notice  that  she  was  auUiorisid  te 
receive  it^  and  that  there  was  no  forleitora. 
lb. 

A  oorporation  legally  Issued  its  bonda» 
payable  to  the  plaintiff  or  her  swrigns,  on  a 
certain  day,  at  a  specified  bank,  and  before 
their  maturity  deposited  sufficient  fimda^ 
and  directed  the  bank  to  pay  them  en  pr^ 
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The  bttnk  wm  than  solvent^  bat 
■ubiaywntly  beoame  immlTaiti  with  suffi- 
ciaiit  of  the  fanda  on  hand  to  pay  the  bonda. 
Ihe  plaintiff  did  not  preaent  them  to  the 
bank  until  after  ita  nflnze,  and  had  no 
knowledge  ol  the  arrangement  between  the 
ebligon  and  the  bank.  Heid,  that  the  obli- 
ma  were  liable  npon  the  bonda  in  apite  of 
ibe  failnre  of  the  bank.  Adanu  t.  Haekei^ 
•odfc  /nm.  Comm.,  43  R.  406. 

7.  waTinar  of  making^  payxDdnt.— 
Agreemento  to  pay  in  apeoific  artiolea  are 
preanmed  to  be  made  in  favor  of  the  debtor, 
and  he  may  in  all  caaea  pat  in  money  in  lien 
of  the  articlea.     R^btrU  v.  Btatty,  21  D.  4Xa 

Deciaiona  on  oontracta  to  pay  in  apecifio 
articlea,  in  the  aeTerai  atatea,  reviewed  and 
diamaacid.     76. 

9.  Payment  to  ereditor  of  creditor. 
—A  balance  doe  on  land  ia  paid  by  par* 
chaaer'a  note  to  vendor'a  creditor  for  a  aebt 
of  eqnnl  amoont^  with  the  vendor  aa  aarety, 
given  under  aa  oral  agreement  made  after 
nle  and  bond  to  oonvev  on  payment,  and 
after  a  aale  by  the  parcnaaer,  of  which  the 
vendor  baa  notice,  the  agreement  being  that 
the  noto  ahall  be  given  in  payment,  that  the 
▼endor  ahall  hold  the  title  aa  aeoarity,  and 
that  if  he  ia  compelled  to  pay  the  note^  the 
original  debt  ahaU  be  atill  due,  and  the  van* 
dkr  can  make  no  claim  for  aach  balance 
againat  the  deceaaed  pnrohaaer'a  eatote, 
thoogh  after_paying  the  note  he  may  daim 
aa  aorety.     Daiu  v.  8mUh,  48  D.  279. 

A  peraoB  voluntarily  paying  the  debt  of 
another  muat  aee  that  all  conditiona  of  aec- 
tion  240  of  the  California  practioe  act  are 
fulfilled.  There  moat  be  a  judgment  and  an 
eieention  againat  property,  and  the  peraon 
making  tha  payment  muat  be  indebted  at 
the  inataat  to  him  againat  whom  the  execu- 
tion mn%  and  therefore  he  ia  boand  to 
know  of  aa  aaaignment  of  hia  indabtedneaa. 
Brown  ▼.  if  yrea,  91  D.  656.  | 

9.  Part  payment  and  ito  ofbct,  gen- 
erally.*— Payment  of  part  of  a  claim, 
though  tendend  in  aatiafaction,  ia  no  de* 
fanae  to  aa  action  for  the  balance,  where  the 
claim  ia  limudated;  otherwiae  where  it  ia 
unliquidated.  Dcmohue  v.  Woodbury ,  62  D. 
777.  &  P.,  Shaw^.  Clark,  27  D.  678;  Obem- 
dof/v.  Union  Bank,  1  K  81. 

A  parol  agreement  to  accept  part  of  a 
debt  m  aatiafaction  of  the  whole  ia  not  bind- 
iag  although  auch  part  payment  ia  made, 
umeea  aueh  agreement  ia  made  on  a  new  con- 
■deration.  There  ia  a  new  conaideration 
anfficient  to  aupport  the  agreement,  if  the 
part  payment  ia  made  before  the  debt  ia  due 
er  ia  any  manner  more  advantageona  to  the 
creditor  than  the  payment  to  which  he  waa 
entitled  by  the  tqana  of  hia  orinnal  oon- 
8pmm  T.  ^ACaef A  46  D.  346. 

of  a  anm  leu  than  that  due,  whether 
eatire  eoatract»  aaa  note,  64  IX  US- 
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Any  partial  payment  made  by  a  co-troa» 
paaaer  m  aatiafaction  of  the  damagea  aue* 
tained  by  reaaon  of  the  joint  treapaaa  innrea 
to  the  benefit  of  the  other,  and  m  an  action 
againat  the  latter,  muat  be  oonaidered  by 
the  jury  in  determining  the  amount  of  thev 
verdict    Snow  v.  Chandler,  34  D.  140. 

Acceptance,  without  verbal  aaaent,  of  a 
anm  expreaaly  tendered  in  full  payment  of 
an  unliquidated  demand  ii  an  aaaent  did 
facto,  and  binding,  though  through  inattea« 
tion  the  terms  of  the  tender  were  not 
heard,  if  bv  ordinary  care  they  might  have 
been  heard.  Domolmt  v.  Woodtmry,  62  D. 
777. 

A  debtor  who  haa  paid  money  on  aooonnt 
of  a  debt  cannot,  on  a  aubaequent  recovery 
by  the  creditor  of  a  judgment  againat  hhn 
for  the  whole  amount  of  the  deb^  maintain 
an  action  againat  the  creditor  to  reoover 
back  the  money  ao  paid.  FuUtr  v.  ShuUimeL 
74  D.  622. 

A  partial  payment  on  a  ocmtrmot  cannot 
be  recovered  b^  a  party  who  haa  made  de- 
fault in  the  fulfillment  of  the  contract  Ad^ 
brook  V.  HiU,  76  D.  468. 

An  agreement  by  a  creditor  to  accept,  ia 
aatiafaction  and  diacharge  of  a  liquidated 
debt,  a  aum  leaa  than  the  full  amount  due^ 
provided  that  no  other  creditor  ahall  receive 
more  than  a  like  per  cent  on  hia  daim,  ia 
void.    Perkin»  v.  Lodewood,  1  R.  103. 

10.  Tha  preaumptlon  of  paymanti 
ganarally.  — The  preaum^tion  of  payment 
ariaing  from  lapae  of  time,  m  caaea  to  which 
the  atotute  of  limitotlona  doea  not  apply, 
may  create  the  belief  of  payment,  but  ia  el 
itaelf  inaufficient  to  Juatify  a  verdict  aolely 
on  that  ground.  SmiikpeUr  v.  Imm,  63  D, 
732. 

11.  Whan  inferred  from  dreiim* 
atanoea.  —  The  presumi>tion  <rf  payment 
doea  not  ariae  from  the  failure  of  the  claim- 
ant to  include  the  debt  in  the  aohedule  filed 
by  him  on  a  oeaaion  of  hia  gooda  when  he 
waa  ignorant  of  hia  righta  at  the  time  the 
aohedule  waa  made.  Trtmomiti  v.  Cetm^ 
17  D.  195. 

18.  When  lapae  of  time  will  raiaa 
the  presumption.*  — Payment  ia  pi%- 
aumed  aftor  twenty  veara  have  elapeed  amoe 
the  rent  aued  for  became  due.  BaUey  v. 
Jaekaon,  8  D.  309. 

A  preaumption  of  payment  of  a  mortgage 
may  ariae  from  lapae  of  time,  without  pay- 
ment of  interest  or  demand,  but  the  length 
of  time  haa  not  been  aettled.  Wammaker  v. 
Fan  Buskirk,  23  D.  748. 

Twenty  years  would  aeem  to  be  auffident 
for  that  puipose  in  analogy  to  the  law  relat- 
ing to  bonda.  Wanmaker  v.  Van  Buakirk,  tt 
D.  748;  Howland  v.  ShtrUeff,  36  D.  384. 

Lapae  of  time  may  be  act  up  to  ahow  that 

*  PresnmptioD  of  iMjrment  from  lapse  of  tloM 
less  thau  period  of  Umltatloa,  Me  note,  M  IX 
itU,6eL 
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■o  debt  existed,  as  well  m  to  raise  a  ore- 
■mnption  of  payment.  Wanmiaker  ▼.  Van 
Buakirk,  23  D.  748. 

Non-claim  for  twenty  yean  Is  strong  evi* 
denoe  of  the  non-existence  of  a  debt»  where 
the  parties  have  every  opportunity  of  know- 
faig  and  asserting  the  ciaim,  and  there  are  no 
explanatory  circumstances.     lb. 

A  stronger  case  is  required  to  establish 
the  non-existence  of  a  debt  from  lapse  of 
time,  than  to  raise  the  presnmption  of  its 
payment,     lb. 

Where  sixteen  years  have  been  allowed  to 
pass  since  the  execution  of  a  bond  due  on 
oemand,  the  jury  may  presume  its  payment. 
AiUfuom  T.  Donee,  30  D.  422. 

The  presumption  of  payment  after  lapse 
of  twenty  years  of  is  one  fact,  and  not  of 
law,  though  ei^ually  as  important  as  if  it 
were;  but  it  shifts  the  burden  of  proof,  and 
though  the  oourt  cannot  make  such  a  pre- 
sumption, yet  a  new  trial  will  usually  b*" 
granted  if  the  jury  disregards  it.  Sicver  v. 
2>iirffi,  51  D.  634. 

The  presumption  of  payment  raised  from 
definite  time  no  more  permits  a  jury  to  give 
to  a  shorter  time  a  force  beyond  its  natural 
efficacy  in  producing  belief  that  the  1>ar  un- 
der  the  statute  of  limitations  permits  a  near 
approach  to  the  statutory  period  to  avail; 
and  a  verdict  found  in  contravention  of  the 
principle  herein  stated  will  be  set  aside. 
8nMpeter  v.  Iwn,  53  D.  732. 

Lapse  of  time  affords  strong  corroboration 
of  testimony  that  there  was  a  settlement 
and  adjustment  of  a  claim  between  partners. 
Hamilton  v.  ffamiUon,  55  D.  585. 

Whether  or  not  a  note  has  been  paid  if 
a  question  for  the  jary,  and  lapee  of  time  so 
long  as  fourteen  vears  is  a  oircumstanoe 
which  should  be  left  to  them  in  determining 
this  question.  Its  production  by  the  payee 
after  this  lapse  of  time  does  not  rebut  any 
presumptions  arising  from  this  oircnmstanoe. 
Walker  v.  Xmerten,  73  D.  207. 

18.  When  it  will  not.  — Courts  are 
never  at  liberty  to  presume  payment  from 
mere  lapse  of  time,  m  any  period  leas  than 
that  whioh  is  fixed  bv  the  statute  of  limita- 
tions. Or<n/lan  Bank  v.  Doe^  47  D.  607; 
Adair  v.  Adair.  71  D.  779. 

The  inference  is  that  a  note  barred  by  stat- 
ute is  unpaid  when  the  creditor  comes  into 
equity  to  enforce  a  mortgage  given  to  secure 
the  same,  and  it  appears  tk^t  there  is  no  fact 
other  than  the  lapse  of  time  to  warrant  a 
presumption  of  payment,  and  that  the  debtor 
had  no  property  other  than  the  land  mort- 
gased.    Belknap  v.  Oleaaon,  27  D.  721. 

14.  How  the  presumption  may  be 
rebutted.  —  The  presumption  of  payment 
arising  from  lapse  of  time  is  not  an  alisolute 
bar,  but  may  be  rebutted  bv  circumstances 
explaining  the  delay,  as  bv  showing  that  the 
plaintiff  was  ignorant  of  the  defendant's  res- 
benee;  that  the  plaintiff  being  an  alien,  had 
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been  prevented  from  suinf  by  the  existenoe 
of  war,  eto.    BaUe^  ▼.  Jaduon,  8  D.  300. 

.The  presumption  may  be  repelled  by  a 
variety  of  circumstances,  as  where  it  appeare 
that  the  parties  are  near  relations,  ana  that 
the  mortgagor  was  not  in  a  situation  to  pay 
either  prmcipal  or  interest.  Wanmaker  t. 
Van  Buakirk,  23  D.  748. 

Insolvency  or  near  relationship  has  been 
held  sufficient  to  repel  the  presumption.  ^ 

Relationahip  between  the  parties  will  re- 
pel the  presumption  arising  from  lapse  of 
time  that  there  is  no  debt,  where  to  exact 
payment  might  haye  occasioned  distress. 
lb. 

An  indorsement  of  a  credit  on  a  bond 
made  by  the  obligee  within  the  period  that 
raises  a  presumption  of  payment  may  be 
considered  as  a  circumstance  tending  to  re- 
but such  presumption,  because  when  made, 
the  indorsement  was  against  his  interest. 
Dahney  v.  Dabney,  40  D.  761. 

The  lapse  of  twenty  years  raises  a  pre- 
sumption of  payment  of  a  sealed  note,  wnieb 
although  not  conclusive  can  onljbe  rebutted 
by  such  facts  as  would  revive  an  unsealed 
and  barred  note.  The  existence  of  a  stay 
law,  the  pendency  of  the  civil  war,  and  the 
lunacy  of  the  plaintiff  would  not  be  sufficient. 
Boyee  v.  Lake,  43  R.  618. 

16.  What  evidence  Is  sufficient  U> 
prove  payment.  —  The  debtor's  possession 
of  his  bond  is  evidence  of  its  satisfaction  by 
himself.     Craig  v.  Grata,  24  D.  390. 

Possession  of  a  bond  by  one  of  several 
obliffors  is  not  evidence  that  he  has  paid  the 
whole,     lb, 

16.  What  is  insufficient.  ~  Payment 
of  money  to  a  third  person  must  be  proved 
by  the  examination  of  witnesses.  The  re- 
oeipts  of  such  persons,  made  after  the  eauae 
of  sition  against  the  defendant  accrued,  are 
inadmissible.     Davie  v.  Shreve,  14  D.  66. 

The  fact  that  the  debtor  has  had  means  of 
paying  his  debt  is  not  evidence  tending  to 
show  that  he  has  paid  it.  Atwood  v.  MML 
96  D.  728. 

The  fact  that  the  debtor  has  not  had  means 
with  which  to  pay  his  debt  iu  samissible  evi- 
deuce  tending  to  show  that  he  has  not  paid 
it    Jb. 

On  trial  of  an  action  for  money  lent,  evi* 
dsnoe  that  defendant  had  money  u  his  poe* 
session  at  a  certain  timq  is  inadmissible  to 
oorroborate  his  testimony  that  at  a  time  soon 
afterwards  be  repaid  the  plaintiff     lb. 

17.  XTrder  what  plea  payment  may 
be  g^ven  in  evidence.  —  Evidence  of 
payment  cf  a  debt  is  not  admiHible  unleee 
payment  is  speiiaUy  pleaded.  Landry  v. 
^jiK/som  36  D.  606. 

Pavment,  complete  or  partial,  must  be 

SUaded,  beina  "  new  matter  oonstitnting  a 
efense,**  under  the  New  York  code  of  pro- 
cedure, section  149,  and  it  cannot  be  shown 
(either  in  bar  or  mitigation  of  reoovery)  un« 
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te  AgeiMnl  dttUaL     MeKyrmg  ▼.  BuU,  09 
D.096. 

18.  Bffaot  of  paymtBnt^  generally.  — 
Ptiyinant  of  a  debt  by  one  who  if  not  a  party 
tt  the  eontnmt,  althoagh  matie  without  the 
UMDt  of  the  debtor,  exnnguiehee  the  debt. 
AvTMoa  ▼.  Hid»,  27  D.  03tt. 

S.  advanoed  money  to  a  railway  company 
to  enable  it  to  pay  ite  paet  due  ooupons, 
inder  ea  agreement  that  he  should  hold  the 
oiiaponi  thai  paid  as  eeoarity.  The  prop- 
erty of  the  railway  waa  afterward  eold  un- 
dv  the  mortgage  given  to  eecure  the  bonds 
iod  eewpona,  and  the  proceeds  being  less 
thrn  the  indebtedness,  8,  as  holder  of  such 
eoouobSi  claimed  a  jvrv  rata  share  with  the 
kotoers  of  other  bond*  and  coupons.  HM^ 
tbst  as  the  bondholders  were  ignorant  of  the 
rniagemtnt  between  8.  and  the  company, 
the  wmpuns  when  paid  became,  as  to  them, 
otiogiushf^  and  tnat  8.  was  not  entitled 
loihare.  Union  Trud  Ch,  v,  MontieeUo  0te, 
B,  i?.  C9.,  20  R.  Ml. 

19.  Xffsct  of  voluntary  pavmenta. 
—  Money  Toliintarily  paid,  with  tuU  knowl* 
eige  of  all  the  facts,  althou|(h  no  obligatwn 
to  make  such  payment  existed,  cannot  be 
neorered  back.  B.  4t  8,  R.  R,  <kK  t. 
/otaitt,  4d  D.  655.  8.  P.,  StewenM  ▼.  B^ad, 
U  D.  61'/;  Ck^flin  ▼.  MeDowmgh,  84  D.  54; 
Ebttm  ▼.  OUy  qf  Chicago,  89  D.  361 ;  Lester 
V.  Jfoyor  etc.  qf  BuUimort,  96  D.  M2:  Km- 
tea  ▼.  htmLk  Cor.  h.  R,  Co,,  98  D.  382;  OUh 
m  ▼.  Btn^ham,  5  K  289. 

The  rule  does  not  apply  where  the  parties 
tn  not  upon  equal  terms  in  the  traiis^stion. 
Otfrf  MarthatL  v.  Snediher  78  D.  534. 

A  payment  is  not  Toluntary  when  made 
ia  eonieouenoe  of  a  mistaksn  view  of  facts. 
B.  A8,  R.  R.  Co.  T.  Faunet,  4   D.  656. 

Mon^  Tolantahly  pai<^  by  mistake  cannot 
b*  rsco*  ered  baca,  where  the  partiee  cannot 
be  placed  m  statu  ^pto,  in  such  case  the  loss 
miut  tall  **pon  the  person  who  occasioned  it. 
Amj  ▼.  Upofgnm,  47  D.  425. 

Money  Toinntanly  paid  for  the  use  of  an- 
ether  doee  not  impose  a  liability  on  such 
•loe  to  repay  unless  the  psyment  was  made 
•t  his  request.    Aaiaa  v.  Nollowny,  50  D.  162. 

Money  paid  on  a  note  given  for  a  much 
Ui^gtv  sum,  and  not  indorsed  thereon,  can- 
Doi  be  reocered  back,  where  the  promisor 
vu  ned  on  the  note,  and  filed  a  specifica- 
tion of  defense  stating  the  psyment  of  such 
nm,  but  suoeequently  withdrew  his  appear- 
uice,  suffered  a  default,  and  the  plaintiff 
took  pdgotent  for  the  whole  amount  of  the 
a>te  witoont  d^uctini;  the  payment,  t/br- 
dan  ▼.  Phe^  50  D.  747. 

A  Yolnntary  payment  of  an  unjust  demand 
sttempted  to  be  enforced  by  lesal  proceed- 
i&gi  cannot  be  recorered  back,  woush  made 
lader  protest,  unless  there  is  fraud  on  the 
pert  of  the  p*yM,  and  he  knows  the  claim  to 
N  unjust    Benmm  v.  Monroe^  54  D.  716. 

A  Toiuntaiy  payment  of  a  judgment  by 
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the  debtor  is  binding  upon  him  if  made  with 
lull  knowledge  of  the  facts  affecting  its  Ta> 
lidity,  but  otherwise  if  made  in  ignorance  of 
these  facts.  Knox  Coimtw  Bank  v.  Dot^t  76 
D.  479 

Payment  of  a  Judgment  Is  not  Toluntary 
when  it  is  made  to  release  property  held  un* 
der  execution  or  to  prevent  property  froM 
being  seised.    ih» 

Money  Toluntarilv  paid  upon  a  claim  at 
right  with  full  knowledge  of  all  the  facts  can- 
not be  reoorered  back  merely  because  the 
party  at  the  time  of  payment  was  i^oranl 
of  or  mistook  the  law  as  to  his  bability. 
The  illegality  of  the  demand  paid  constitutes 
of  itself  no  ftaand  foi  relief,  but  there  must 
be,  in  addition,  some  compulsion  or  coeroloa 
attending  its  assertion,  which  controls  the 
conduct  of  the  party  making  the  payment 
Brumagim  r.  TiUmghaH,  79  D.  176;  Bktan  T. 
Ckf  nf  Chicago,  89  D.  861. 

The  rule  that  "moneys  voluntarily  paid 
upon  claim  of  right  cannot  be  reooTCied 
I  back  "  has  exceptions.    Brumagim  t.  TiiUng' 
haai,  79  D.  176. 

A  voluntary  payment  of  sa  illegal  demand, 
with  knowledge  of  its  illegality,  and  withoat 
an  immediate  and  urgent  necessity,  unless  te 
redeem  or  preserve  person  or  goods,  is  aoi 
the  subject  of  action  for  money  had  and  re- 
ceived.    C/q/fm  V.  MeDonough,  84  D.  54. 

AssumpeU  for  mone^  had  and  received 
will  not  lie  against  a  radroad  company  to  re* 
cover  charges  for  transportation  in  excess  of 
those  which  by  law  the  carrier  is  permitted 
to  exact  when  such  charges  are  paid  volua- 
tsrily  without  objection  or  protest,  or  noti^ 
of  discontent,  and  after  the  service  has  been 
fully  performed  and  the  property  is  out  of 
the  poseeesion  of  and  beyond  the  control  of 
the  carrier.  Bennett  v.  South  Car,  R.  R.  Cd., 
98  D.  382. 

A  lease  provided  that  the  lessee  should 
keep  the  premisee  repaired,  except  in  case  of 
fire,  and  in  case  the  premises  should  be  ren- 
dered unfit  for  tenancy  by  fire,  there  should 
be  a  just  and  proportionate  abatement  of  the 
rent.  The  premises  were  rendered  unfit  for 
tenancy  by  fire,  but  the  lessor  demanding 
the  rent,  the  lessee  paid  it  under  protest. 
Held^  that  he  could  not  recover  it  back. 
Regan  v.  Baldwin,  30  R.  689. 

Where  the  defendant  in  a  suit,  with  full 
knowledge  of  the  facts,  voluntarily  pays  part 
of  the  demand,  and  judgment  is  rendered 
asainst  him  for  the  balance,  which  is  con- 
clusively reversed  on  appeal,  he  cannot  re- 
cover the  part  so  paid.  Beard  v.  Beard,  58 
R.  219. 

Excessive  charges  for  freight  paid  to  a 
railroad  company  for  a  long  course  of  years 
voluntarily  and  without  objection  may  not 
be  recovered.  Kdlmer  v.  New  York  Central 
etc.  R,  R  Co.,  ^  13L  194. 

Where  one  purchssed  the  right  to  use  a 
patent,  which  was   afterward   proooaaeed 
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Yoid, — held,  that  in  the  absenoe  of  fraud,  he 
eoold  not  recover  back  the  pnrohase  prioe. 
Schwanenbach  v.  OdorUu  Excav.  App.  Co.f 

67  R.  801. 

A  recovery  back  of  money  paid  hoe  been  de- 
nied m  tfte  following  inetancea:  Money  volnn- 
tarily  paid  to  the  city  authorities,  as  a  license, 
in  pursuance  of  an  ordinance  which  is  ad- 
judged to  be  void.  EoHneon  v.  Ckarleeton, 
45  D.  739.  S.  P.,  Bi-umapim  v.  TUUnghast, 
79  D.  176;  Town  of  Ligonier  v.  Ackerman^  15 
R.  323;  Noyee  v.  Stale,  32  R.  710. 

Money  voluntarily  paid  in  aatisfaotion  of 
a  judgment,  whidi  the  payer  believed  to  be 
a  lien  upon  his  land.  Boas  v.  Updegrove,  47 
D.  425. 

A  payment  voluntarily  made,  with  knowl- 
edge of  the  facts,  by  a  vendee,  for  property 
iU^nilly  8old  to  him.  BotOeUe  v.  Metendy, 
49  D.  152. 

Money  voluntarily  ^d  for  losses  in  stock- 
Jobbing  transactions,  m  violation  of  statute. 
Wyman  v.  Mshe,  80  D.  66. 

80.  Effect  of  compulsory  iMtymentfl. 
—  1.  What  payment  is  compukory* —  No  dis- 
tinction exists  between  a  compulsory  and  a 
voluntary  payment,  with  respect  to  the  rights 
which  the  one  or  the  other  confers  upon  a 
partner.    Lawrence  v.  Clark,  35  D.  133. 

Money  exacted  by  a  sheriff,  colore  oficH, 
in  excess  of  his  lawful  fees,  as  a  condition 
precedent  to  the  return  of  a  runaway  slave, 
may  be  recovered  back.  Alston  v.  Durani, 
49  b.  596. 

The  law  raises  aa  obligation  to  refund 
monejr  paid  upon  compulsion,  and  the  form 
of  action  ii  assumpeit  for  money  had  and  re- 
oeived.    McMUlan  v.  Ridtards,  70  D.  655. 

To  constitute  such  compulsion  or  coercion 
as  will  render  a  payment  involuntary,  there 
must  be  some  actual  or  threatened  exercise 
of  power  possessed,  or  supposed  to  be  pM)s- 
sessed,  by  the  par^  exactmg  or  receiving 
the  payment^  over  the  person  or  property 
of  the  party  making  the  payment,  from  which 
the  latter  has  no  means  of  immediate  relief 
but  by  advancing  the  money.  Brumagim 
V.  Timnghast,  79  D.  176.  8.  P.,  Kenneth  r. 
South  Oar.  R,  R.  Co.,  98  D.  382. 

A  pavment  of  money  is  compulsory  when 
made  through  necessity  to  obtain  possession 
of  goods  illegally  withheld,  where  the  deten- 
tion is  fraught  with  great  immediate  hard- 
ship or  irreparable  injury,  and  the  money 
paid  may  be  recovered  back  in  an  action  of 
assumpslL    Cobb  v.  Charter,  87  D.  17a 

Where  a  person  detains  another's  chest  of 
tools  and  implements  of  trade,  necessary  for 
upholding  life,  until  they  are  redeemed  by 
the  payment  of  money  to  which  he  had  no 
shadow  of  right,  the  money  so  paid  may  be 
recovered  back  without  mining  any  demand 
therefor.     Pk 

*  See  monoi^aphlc  note  on  what  (*onBtitutes  a 
aompulMOTT  payment,  45  D.  I6t-17L  See  also  note. 
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Where  a  person  having  possession  of  an- 
other's chest  of  tools  refuses  to  deliver  them 
to  the  owner  on  demand,  except  upon  his 
paying,  without  any  obligation,  the  debt  of 
another  person,  and  the  owner  thereupon 
leaves  money  with  a  third  person  to  be  paid 
when  the  chest  should  be  sent  to  the  owner, 
which  money  is  accordingly  paid  by  such 
third  person  after  the  goods  are  so  sent, 
there  is  a  sufficient  demand  for  Uie  chest  to 
maintain  an  action  for  the  recovery  back  of 
the  money  so  paid.    lb. 

Money  paid  under  mistake  of  fact,  under 
circumstances  of  fraud  or  extortion,  or  as  a 
necessary  means  to  obtain  the  possession  of 
^oods  wrongfully  withheld,  maybe  recovered 
m  an  action  therefor.  Lester  v.  Mayor  etc 
qf  BalUniore,  96  D.  542. 

Payment  of  a  water  license  fee  under 
threat  of  cutting  the  water  off  is  not  volun- 
tary, and  any  excessive  charge  may  be  re- 
covered without  tender,  nestlake  v.  SL 
Louis,  46  R.  4. 

2.  What  is  not.  —  Payment  is  not  regarded 
as  compulsory  unless  made  to  relieve  tho 
person  or  property  from  an  actual  and  ex- 
isting duress  imposed  up<ni  him  by  the  party 
to  whom  the  money  Is  paid.  ^^s^Ofi  v.  C% 
of  Chicago,  89  D.  361;  Mayor  t^  Baltimore 
V.  L^erman,  45  D.  145. 

Wiiere  judgment  is  rendered  against  land 
for  aa  assessment,  and  the  owner  of  tho 
land  pays  it  without  the  issuance  of  any 
precept  or  execution,  such  payment  is  « 
voluntaiy  payment,  and  not  one  made  under 
compulsion.  Bkton  v.  City  <^  Chicago,  89 
D.  361. 

To  justify  recovering  back  money  paid, 
where  all  the  facts  were  known  to  the  party 
paying,  such  payment  must  not  have  been 
simply  aa  unwilling  payment^  but  a  compul- 
sory one,  and  the  oompulsion  must  have 
been  illegal,  unjust,  or  oppressive.  JHeber* 
man  v.  Lord,  89  D.  579. 

The  fact  that  a  part^  b  sued  by  attach- 
ment, upon  a  claim  which  is  not  due,  in  a 
state  where  the  plaintiff  resides*  but  which 
is  foreign  to  the  residence  of  the  defendant, 
will  not,  in  the  absence  of  any  element  of 
fraud  or  other  means  of  oppression,  where 
he  pays  such  claim  under  protest,  make  sneh 
payment  compulsory  in  such  a  sense  that  it 
can  be  recovered  back.     lb. 

Payment  under  a  menace  of  suit  or  distress- 
warrant  IS  not  compulsory,  and  oannot  ho 
recovered  back.  Hence  where,  under  aa 
unconstitutional  statute,  a  city  passes  an 
ordinance  providing  that  lot-owners  shall 
imi>rove  their  lots  u  a  particular  wav  upoo 
notice  from  the  proper  aulJiority,  or  we  city 
will  make  the  improvements  and  issue  wai^ 
rants  to  collect  the  expense  from  the  owners 
as  paving  taxes  are  collected,  and  the  plain- 
tiff, upon  receiving  notice  to  improve  his  lot 
or  that  the  city  will  do  so,  and  charge  tho 
expense  to  him  as  provided  by  the  ordinanoo» 
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ioeardiiiglf  makes  the  improvenMnt^  and 
net  tiie  aty  for  tlie  amoiiAt  expended,  u 
ao  involiiiitary  paymsat,  he  cannot  zeoover. 
Majfor  </  Baliimore  t.  L^erwan,  45  D.  145. 

Money  paid  rather  than  resort  to  litiga- 
tion, and  under  the  supposition  that  the 
claim,  which  subsequently  turned  out  to  be 
noaathorised  bylaw,  was  enforceable  against 
him  or  his  property,  cannot  be  recovered  as 
money  paid  under  compulsion.  LeUer  t. 
Jfoyor  etc  qf  BaUimare,  96  D.  642L 

A  payment  made  under  the  belief  that  it 
it  demanded  contrary  to  law,  and  under  the 
i^rehension  of  legal  proceedings,  is  not 
conipnlaory.  To  entitle  a  person  to  recover 
back  money  ao  paid,  it  must  have  been  ex- 
acted under  a  threat  of  prosecution,  and 
paid  under  protest.  Town  <^  lAgonier  v. 
Aebarman,  15  R.  32a 

3b  Payment  under  proiesL  — The  object  of 
protest  is  to  take  from  the  payment  its  vol- 
ontaiy  character,  and  thus  conserve  to  the 
party  a  right  of  action  to  recover  back  the 
money.  It  has  no  application  to  voluntary 
payments.  McMillan  v.  Bieharda,  70  D. 
656;  Brumagim.  v.  TilUnghati^  79  D.  176. 

Protest  does  not  prevent  a  payment  being 
A  diacharee  of  the  demand  upon  which  it  is 
made^  so  lar  as  5  ich  demand  is  legaL  McMil- 
fai  V.  JNdbonif,  70  D.  655. 

Payment  under  protest  of  an  illegal  tax, 
en  demand  by  the  sherifi^  to  prevent  levy 
and  sale,  is  not  voluntary,  al&ough  there 
vas  no  present  threat  of  levy.  Pardur  v. 
Maraihim  Cbiifity,  38  R.  745. 

If  one,  to  procure  the  transportation  of 
goods  by  railroad,  pays  illegal  rates  under 
potest,  he  may  recover  them,  even  although 
bj  arrangement  the  paymenta  were  made 
aoathly.     Peier$  v.  BaUroad  Ox,  51  R.  814. 

21.  wh«n  monev  paid  may  b«  re- 
covered back.* — where  a  party  is  oom- 
pelled  by  operation  of  law  to  pay  a  debt, 
vhioh  in  equity  and  good  faith  another 
party  should  have  kept  him  from  payine, 
the  party  so  paying  may  recover  from  such 
other  party  the  amount  paid.  Tkowk  BouJs 
T.  SmUey,  46  B.  593. 

Money  unlawfully  exacted,  under  a  claim 
of  right,  W  one  who  has  poesession  of  the 
property  of  another  and  makes  the  payment 
of  his  demand  a  condition  of  ita  return,  may 
be  recovered.     Alston  v.  Durani,  49  D.  696. 

Money  paid  for  another's  use  creates  a  lia- 
bility on  that  party  if  it  is  beneficial  to  him, 
or  if  he  takes  advantage  of  it.  He  becomes 
the  agent  by  virtue  of  the  adoption  of  the 
set    J^enoa  v.  HoUoway,  50  D.  162. 

Where  one  person  is  compelled  to  pay 
inoney  which  snother  is  bound  by  law  to 
pty,  a  promise  by  the  latter  is  raised  by  law 
to  reimlMirse  the  person  paying.  Wmaieater 
▼.  Bemrdin,  51  D.  702. 

Where  person  is  subjected  by  legal  pro- 

*  Recovery  of  mouey  paid  under  an  illegal 
tonbaci.  sss  note.  12 1>.  |86-«7. 


PAYMENT,  I.  IL 
DeeisloDS  and  Anaerleaa 


Bopovts*  see  Tol 


2661 

I. 


to  pay  money  which  another  is  bound 
by  law  to  pay,  it  cannot  be  required  that  the 
former  shall  have  exhausted  every  possible 
means  of  litigation  in  resisting  the  payment, 
before  he  shall  be  entitled  to  his  action  for 
money  paid.    Ih. 

n.   Patmbnts  Othbr  than  in  Monet. 

88.  In  general.  —  Payment  does  not 
import  delivery  of  money;  it  may  be  made 
in  property  or  other  securities.  Byan  v. 
Dwilap,  63  D.  334. 

Money  is  a  generic  term,  and  oovers  every* 
thing  which  by  consent  is  made  to  represent 
property,  and  passes  as  such  currently  from 
hand  to  hand.  Crutehfield  v.  Bolnm,  42  D. 
417. 

A  deed  of  land  from  a  debtor  to  his  credi« 
tor  will  operate  as  a  payment  to  the  extent 
of  the  land,  though  there  is  no  agreed  price 
for  the  land.     Bufftan  v.  Green,  20  D.  562. 

An  agreement  without  consideration  to 
pay  a  different  compensation,  and  one  of  a 
character  not  more  certain  tiian  that  origi- 
nally  stipulated,  in  discharge  of  a  liability 
upon  a  completed  contract,  is  not  binding, 
nor  does  it  discharge  the  original  oontraotb 
Bandog  v.  Perry,  27  D.  659. 

Payment  oan  be  made  in  money  only, 
under  the  Tennessee  act  of  1807,  authorizinff 
payment  of  money  on  a  judgment  rendered 
to  be  made  to  the  clerk  of  the  court  A  re* 
ceipt  siven  by  the  clerk,  the  consideration 
of  which  is  anything  but  money,  as  debts 
due  by  himself,  choses  in  action,  or  property, 
is  not  a  satisfaction  of  the  judgment,  and  no 
hindrance  to  ita  collection.  Crutd^field  v. 
Bobina,  42  D.  417. 

If  the  pa^ee  of  a  note,  after  it  falls  due, 
surrenders  it  to  the  maker  on  receiving  from 
him  a  certificate  of  deposit,  payable  in  cur- 
rent funds  for  a  part  of  the  amount  due, 
and  the  remainder  in  cash,  and  upon  pres- 
entation of  the  certificate  at  the  i>ank  five 
or  six  days  afterwards,  the  bank  refuses  pay- 
ment on  account  of  having  failed  in  the 
mean  time,  the  payee  may  recover  the 
amount  against  the  maker  of  tbu  note,  un*. 
less  it  appears  that  he  expressly  agreed  to* 
take  the  certificate  in  payment  of  his  debt.. 
Lindsey  v.  McClelland,  86  D.  786. 

88.  Forged  paper.  —  Parent  by  a 
forged  note  does  not  extinguish  the  debV 
Eagle  Bank  v.  Smith,  13  D.  37. 

Where  the  note  of  a  third  person,  re- 
ceived by  the  creditor  in  payment  of  his 
claim,  proves  to  be  forged,  he  cannot  main- 
tain an  action  on  the  original  consideration, 
unless,  as  soon  as  the  forgery  is  discovered, 
he  offers  to  return  the  note,  or  unless  he  has 
exhausted  his  remedies  upon  it  with  due 
diligence.     Pope  v.  Nance,  12  D.  51. 

One  who  receives  a  counterfeit  note  from  an 
innocent  person  and  keeps  it  six  montha 
after  knowing  its  true  character,  without 
giving  any  notice  thereof,  is  guilty  of  gross 
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■•gliMnoe  and  miut  siutsiii  th«  Ums.    Rof- 
mondv.  Boar,  10  D.  603. 

The  vendor  sold  and  delivered  cattle,  and 
reoeived  payment  in  bank  notes,  which  he 
afterwards  paid  away  to  a  third  par^»  who 
discovered  one  of  the  notes  to  oe  xorgred. 
Neither  the  vendor  nor  Vendee  knew  that 
the  note  was  bad.  In  an  action  brought  b^ 
the  vendor  against  the  vendee,  on  the  ori- 
ginal contract,  for  oattle  sold  and  delivered, 
— heid,  that  a  forged  note  or  bill  which 
proves  worthless  is  no  payment,  and  that 
the  party  may  treat  it  as  a  nullity,  and  re- 
aort  to  the  original  oontraot.  Markle  v. 
BiUjUld,  8  ]>.  446. 

94.  Spurious  ooin.  —Gold  coin  issued 
by  a  private  individual  is  not  money,  and 
the  same  rules  of  law  must  be  applied  thereto 
which  apply  to  other  chattels.  Okapnum  v. 
Coie,  71  D.  739. 

One  receiving  oounterfeit  money  is  bound 
to  use  due  diligence  in  asoertaining  its  char- 
acter, and  in  notifsring  the  giver,  provided 
the  latter  was  ignorant  of  its  character,  and 
paid  it  in  good  faith.  Atwood  v.  CcmwaiL 
16  R.  219. 

96.  Bank  notes^  generally.  ~  Current^ 
convertible  bank  notes  are  money;  and  a 
payment  made  in  them,  whether  to  the*, 
mincipal  or  his  agent,  is  a  good  payment. 
VnUehfieUl  v.  Robin$,  42  D.  417.  And  the 
loss  falls  upon  the  receiver  where  the  bank 
auspends  immediately  after  payment.  Ware 
▼.  Street,  76  D.  766. 

Payment  in  bank  notes  circulating  and 
t«oeived  as  money,  there  being  no  &aud, 
cannot  be  avoided  by  demand,  refusal,  and 
notice  of  tender  to  the  payor,  bank  notes  not 
■tanding  on  the  same  ground  with  negotiable 
paper.    lb, 

rajrment  into  court  in  notes  of  a  bank  is 
good  payment  as  between  it  and  its  debtor, 
no  matter  when  they  were  procured  by  him. 
JiwthennpUm  Bank  v.  BaUiet,  42  D.  297. 

There  is  no  implied  warranty  of  the  value 
of  current  money  of  the  country  passing 
from  hand  to  hand  in  the  course  of  trade. 
BdmuntU  v.  Difjges,  AS,  D.  661. 

A  person  passing  bank  notes  guarantees 
only  that  they  are  genuine,  and  not  counter- 
feit.    76. 

A  representation  that  notes  can  be  ez- 
ehauged  for  legal  tenders  at  par  does  not 
oonstitute  an  express  warranty.     Ih. 

The  maker  ox  a  note  due  a  bank  has  the 
right  to  w[  it  in  bills  issued  by  the  bank. 
mouwt  V.  Windley,  12  R.  616. 

26.  Uncurrent  or  depreciated  bank 
notes.* — Acceptance  in  payment  of  a  debt 
of  the  notes  of  an  insolvent  bank,  the  fact 
of  the  insolvency  being  at  the  time  unknown 
to  either  party,  operates  as  a  discharge  of 
the  debt.  Lourrey  v.  Murrell,  27  D.  651; 
Bayard  v.  Shunk,  37  D.  441.     Contra,   see 

*  Payment  in  bills  of  insolTent  hank,  see  note, 
V  D.  188-192. 
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Ontario  Bank  v.  LighOody,  27  D.  179;  Waim^ 
miffht  V.  Wdmter,  34  D.  707;  Weatfaa  v. 
Braley,  76  D.  609.  And  no  action  can  be 
afterwards  brought  on  the  debt,  unless,  per- 
haps, where  the  payee  presents  the  bills  to 
the  bank,  and  upon  refusal  to  pay  them^ 

fives  due  notice  to  the  person  n'om  whom 
e  reoeived  them.    Seruyg*  v.  Ga»,  29  D. 
114. 

Notes  of  an  insolvent  bank  reoeived  on 
ffeneral  deposit  by  anotiier  bank,  after  the 
first  had  suspended,  both  it  and  the  depos- 
itor being  at  the  time  in  ignorance  of  th« 
fact  of  suspension,  will  render  it  liable  to  tbm 
depositor  for  the  face  value  of  the  notes  re- 
ceived. ChrbU  V.  Bank  t^f  Smyrna,  80  D.  636. 

Payment  in  worthless  or  badly  depreciated 
bank  bills  is  not  a  valid  payment.  And  a 
person  receiving  such  bills,  without  fault  or 
ne|(ligenoe  on  his  part,  in  payment  of  a  pre- 
existmg  debt,  may  treat  the  payment  a* 
void,  and  resort  to  his  original  cause  of  ao-> 
tion.     Oilman  v.  Peek,  34  D.  702. 

An  action  on  book-account  may  be  main* 
tained  in  such  a  case.     lb. 

The  receipt  of  depreciated  currency  by 
some  business  men,  in  payment  of  demands^ 
does  not  prove  that  au  creditors  in  the  lo- 
cality have  agreed  to  receive  the  sama.  Mc^ 
Hme  Bank  v.  Chandler,  81  D.  249. 

A  general  agreemeBt  to  receive  depred- 
ated paper  in  business  transactions  may  be 
abandoned  by  common  consent  of  the  par- 
ties, and  after  abandonment,  one  abandoning 
party  cannot  hold  the  other  to  it.     ih, 

97.  Confederate  notes.  —  Where  pay- 
ments have  been  made  upon  a  promissory 
note  in  confederate  money,  and  a  credit 
therefor  indorsed  upon  the  note  by  the 
holder,  who  was  of  lawful  age,  and  not  the 
victim  of  fraud,  the  sums  so  indorsed  will  be 
allowed  as  paymenta  on  the  note.  Freenum 
V.  Bass,  89  D.  256.  S.  P.,  BUehk  v.  Sweety 
5R.  246. 

Where  payments  were  made  during  the 
late  war  on  a  promissory  note  in  Georg^a^ 
this  is  not  prima  facie  evidence  that  the  pay* 
ments  were  made  in  confederate  money. 
Freeman  v.  Bass,  89  D.  255. 

Payment  of  a  debt  in  confederate  notes  re- 
oeived by  the  creditor  under  duress  is  void, 
whether  or  not  the  debtor  knew  of  the  duress. 
Emerson  v.  Lee,  89  D.  648. 

To  recover  upon  a  debt,  the  amount  of 
which  has  been  reoeived  in  confederates  notes 
under  duress,  the  plaintiff  must  allege  and 
prove  that  he  retained  and  tenderea  back 
the  identical  notes  received  by  him.     76. 

In  1864  the  county  of  Greenbrier  was  un- 
der the  domination  of  the  so-called  Confeder- 
ate States  government.  Treasury  notes  of 
said  goverment  were  tendered  in  payment  of 
a  bond  to  a  creditor  who  was  loyal  to  the 
Union,  and  had  not  demanded  tlie  debt,  and 
he  refused  to  accept  them.  He  was  then 
told  that  he  was  *'  obliged  to  take  them  an* 
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A  check  deponted  m  money  operates  m 
pftyment  of  the  bill  for  which  it  wm  given 
from  the  moment  the  deposit  ii  made.    Ih, 

The  holder  of  a  check  may  as  well  employ 
his  banker,  as  agent  to  odlect  it,  as  any 
other  person;  and  if  the  holder  deposits  the 
check  witii.his  banker  for  collection,  snch 
deposit  is  the  same,  in  legal  efifect,  as  hand- 
ing the  check  to  a  messenger  for  the  same 
purpose.     lb. 

It  is  a  qaestion  for  the  jory  whether  a 
certified  check  taken  in  payment  of  a  note 
or  draft  ii  an  absolute  or  only  a  conditional 
discharge  of  the  debt.  Andrewi  ▼.  Otrman 
NaL  Batik,  24  R.  300. 

80.  Wlien  it  will  not  M  so  deemed.  — 
A  note  ii  not  an  extinffuishment  or  payment 
of  a  precedent  debt,  unless  there  is  an  express 
agreement  to  accept  it  as  payment,  and  to 
take  the  risk  of  the  solvency  of  the  maker. 
Tobey  v.  Barber,  4  D.  826;  Beed  T.  Vtm 
OUrand,  19  D.  629;  EataU  qf  Deuis,  34  D. 
574;  Weymouth  ▼.  SatUxnit,  80  D.  144.  And 
the  burden  of  proof  is  on  the  debtor  to  show 
that  it  was  so  given  and  received.  ]N  or  does 
it  make  any  difference  that  the  makers  of 
the  note  so  given  are  fewer  in  number  than 
the  original  debtors.  NigfiUngak  v.  Che^tt, 
23  R.  631.  Unleis  the  creditor  parts  with 
the  note,  or  ii  guilty  of  laches  in  not  pre- 
senting it  for  payment  in  due  time.  It 
simply  postpones  payment  of  the  old  debt 
until  a  aef ault  is  made  in  the  payment  of  the 
note.  MUicheU  v.  HoekeU,  85  D.  151.  And 
a  receipt,  stating  the  note  to  be  "in  full," 
for  goods  sold,  is  not  evidence  of  such  an 
agreement  Myidon  v.  WhUiock,  13  D.  533; 
McMwrrcBff  v.  Taylor,  77  D.  611.  Uponnon- 
psiyment  the  creditors  may  sue  on  the  original 
contract.  Paktpaoo  Ins,  Co.  v.  Smith,  14  D. 
268;  Costelo  v.  Cave,  21  D.  404;  Steamboat 
Charlotte  v.  Hammond,  43  D.  536;  Larrabee 
T.  TaUnM,  46  D.  637;  Blunt  v.  Walker,  78  D. 
709;  if  the  note  remains  in  the  creditor's 
bands  unpaid,  and  can  be  produced  to  be 
eanoeled.  Oleim  t.  Smithy  20  D.  462?  JTc. 
Murray  v.  Tayhr,  77  D.  611. 

Taking  a  note  for  goods  sold  ana  delivered 
does  not  extinguish  the  original  cause  of 
action.  Wynum  v.  Bae,  37  D.  70;  or  pre- 
vent the  vendor  from  retaining  the  floods 
until  payment,  in  case  of  the  Imyer's  msol* 
vency  while  the  note  is  yet  unnegotiated. 
Arnold  v.  Delano,  50  D.  754. 

A  new  note  given  without  any  new  oon- 
■ideration  to  the  same  person,  and  for  the 
same  sum  as  an  old  one,  is  not  deemed  a 
satisfaction  thereof,  unless  so  received  and 
accepted,  and  whether  it  was  so  received  and 
accepted  or  not  is  a  question  of  fact  for  the 
jury.  HaH  v.  Boiler,  16  D.  536.  &  P., 
Mooea  v.  Trice,  8  R.  609. 

Where  an  indorser  gives  his  own  note  to 
tiie  holder  ol  a  promissory  note  as  security 
for  the  debt,  the  original  note  is  not  extin- 
g[nisbed  unless  the  liwt  note  was  rsoeived  in 
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satisfaction  of  the  first.     Clopper  v.  (Tnhm 
Bank,  16  D.  294. 

Giving  a  negotiable  note  is  not  a  payment 
of  money  between  the  maker  and  payee  so 
as  to  support  an  action  for  money  nad  and 
receiveo,  on  failure  of  the  consideratioiL. 
Beed  v.  Foii  Ostrand,  19  D.  529. 

An  agreement  at  the  msking  of  a  notei^ 
that  it  uiall  be  set  off  against  a  note  due  th« 
maker  from  the  pavee  (which  is  not  present), 
so  far  as  the  smaller  will  pay  the  larger,  ie 
executory,  and  does  not,  pro  tanto,  eztinffuisla 
either  note.    Cary  v.  Banerqft,  26  D.  w3. 

Notes  of  an  insolvent  bank,  or  of  an  insol- 
vent individual,  received  as  consideration  of 
a  contemporaneous  oontract,  will  operate  aa 
payment  or  satiif action;  but  if  received  on  » 
precedent  debt,  they  will  not  be  a  discharge^ 
m  the  aosence  of  a  special  agreement.  (hr» 
bit  V.  Bank  of  Smyrna,  30  D.  635. 

Where  the  separate  note  of  one  joint 
debtor  is  taken,  the  omta  is  on  the  other 
debtors  to  show  that  it  was  taken  with  th* 
intention  of  extinguishing  the  joint  debt. 
Estate  of  Dams,  34  1>.  574;  Tyner  v.  Stoojm^ 
71  D.  341. 

A  debt  is  not  extinguished  by  a  note  given 
by  some  of  the  debtors,  with  other  partus  as 
sureties,  for  a  larger  amount,  unless  it  w* 
pears  to  have  been  so  intended  and  accepted, 
the  presumption  beinfl,  it  seems,  that  it  mm 
intendeu  as  oollaterai  security  only.  Joneo 
V.  Johmmm,  38  D.  76a 

Promissory  notes  aooepted  by  a  landlord 
in  lieu  of  rent  due  on  a  written  lease  do  not 
extinguish  the  original  debt,  but  operate  to 
suspend  his  right  of  distress  during  the  time 
allowed  for  the  payment  of  the  notes.  Judg^ 
ads.  Fiikt,  43,  D.  380. 

The  plaintiff  sold  and  delivered  eettiia 
goods  to  the  defendant  for  a  stipulated  prioe^ 
a  part  of  which  was  paid  in  casb,  and  agreed 
to  accept  in  payment  of  the  balance  a  note 
of  a  third  party,  and  run  tiie  risk  ol  its  bebig 

Said,  relying  upon  the  representations  ol  tiio 
efendant  that  the  note  was  good,  ud 
would  be  paid  at  maturity.  The  note  wne 
not  paid  at  maturity,  and  proved  worthlee^ 
the  drawers  having  fauled  several  days  be- 
fore it  became  due.  On  the  day  of  its  ma- 
turity the  plaintiff  notified  the  defendant 
of  its  non-payment,  and  the  failure  of  the 
makers,  and  demanded  of  him  pavment  of 
the  balance  due  on  the  goods  sold.  HM^ 
that  if  the  agreement  to  accept  the  note  an 
payment  was  induced  bv  the  fraudulent  rep- 
resentations  of  the  defendant,  such  fifuad 
rendered  the  receipt  siven  by  the  platntill 
invalid,  and  he  haa  the  right  to  affirm  tlio 
sale  and  sue  in  a$tnmpmi  for  the  price  of  tlio 
goods.     HoopeB  v.  Strashmrger,  11  R.  538. 

A  bill  of  exchange  given  for  a  pre-exis^ 
ing  debt  is  not  payment,  unless  it  is  so  ex* 
pressly  agreed  by  the  parties.    Mwray  ▼. 
uouviijkeur,  I  D.  177. 
A  draft  of  agent  on  principal,  given  as 
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price  af  a  parehue  mada  by  the  agent  in  the 
Dame  of  the  principal,  is  not  an  ezting]aiah- 
ment  of  the  deb^  nnleas  the  draft  wm  ao- 
eepted  or  paid  by  tlie  principaL  Taylor  t. 
Cuofer,  97  D.  419. 

A  negotiable  town  order  tranef  erred  by  a 
debtor  to  hie  ereditor,  for  the  pnrpoee  of 
paying  his  debt^  and  reoeired  for  that  pnr- 
poee^ — both  parties  acting  in  good  faith,  ^- 
will  not  opente  as  a  payment^  if,  at  the 
time,  it  was  worthless  for  the  reason  that 
the  drawers  and  acceptor  had  no  authority 
to  make  or  accept  it.  Hvnqf  t,  ^iNey,  ^ 
B.567. 

A  bank  check  is  not  payment  of  a  pre- 
existing di^t  nntil  cashed,  without  an  agree> 
ment  to  receive  it  as  snch,  any  more  than  a 
womissory  note  is  a  payment  of  such  a  deot. 
Barwtt  ▼.  SftdOi,  64  D.  290. 

The  bare  reception  of  a  check  from  drawee 
for  amoont  of  a  bill  will  not,  ordinanly,  be 
eoosidered  as  a  payment^  bnt  only  as  a 
means  of  payment;  and  this  is  so,  whether 
the  bill  ia  surrendered  to  the  drawee  at  the 
time  of  receiving  the  check,  or  is  retained 
by  the  bolder  nntil  payment  is  oonsam- 
amtad.     8tnmg  t.  King^  85  D.  336. 

The  deposit  of  a  check  for  collection  does 
not  operate  aa  payment  of  a  bill  for  which 
the  check  was  given.     /&. 

A  taz-nayer  gave  his  check  for  his  taxes 
to  the  coUector.  It  was  not  presented  for 
icvemi  days,  and  meantime  the  banJc  failed. 
Th»  bank  was  insolvent  when  the  check  was 
drawn,  and  it  was  not  shown  that  th^  check 
would  have  been  paid  if  promptly  presented. 
Edd^  that  the  oheck  was  not  payment. 
Ko(mu  V.  DUtMbL  i^  Columhia,  54  R.  278. 

81.  Takingr  the  bill  or  note  of  a  third 
person  in  payment.  —  The  talcing  of  the 
negotiable  note  of  a  third  person  for  an  ex- 
istmg  debt  is  prima  /ade  payment^  and  the 
bnrden  of  proving  an  agreement  to  the  con- 
trary ia  on  the  creditor.  Smiih  v.  Bettger, 
3411.256. 

If  a  vendor  of  goods  at  the  time  of  sale 
rscesTed  from  the  pnrcbaser  the  note  of  a 
third  person  (snch  note  not  being  forged, 
and  there  being  no  fraud  oa  the  part  oi  the 
porehaearX  snch  note  will  be  deemed  to 
teve  been  accepted  by  the  vendor  in  pay- 
ment and  satistaction,  unless  the  contrary 
be  ezpreaaly  proved.  Whitbeek  v.  Van  Neu^ 
•  D.  883;  0S>9(m  v.  Tof^,  7  R.  397. 

Where  the  note  of  8ome  who  are  Uable  for 
goods  sold  is  taken,  and  a  receipt  given  "  in 
fa]],''  if  the  others,  relying  upon  suen  receipt, 
are  prejudiced  in  their  dealings  with  the 
makers,  they  will  be  discharged.  Muldon  v. 
WhUio€k^  13  D.  533. 

Giving  one*s  note,  in  discharge  of  a  third 
person's  debt  to  the  |Ntyee,  ii  equivalent  to 
a  payment  of  money  to  the  use  of  such  third 
person.     Reei  v.  Van  Osirand,  19  D.  529. 

The  original  debt  is  dischsrged  if  the 
iabtor  effects  a  compromise,  and  gives  the 
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note  tea  third  person  in  paymentof  the  mum 
fixed  by  the  eompromisa.  Stafford  v.  Baoo% 
37  B.  366. 

The  liquidation  of  a  debt  or  account  by  a 
note,  though  by  a  note  of  a  third  person, 
unless  expressly  received  in  payment,  does 
not  discharge  the  debt  or  open  accoant. 
Bartm  V.  Broum,  10  D.  683;  PatapKO  Ina, 
Co.  V.  BtnUh,  14  D.  268;  Berry  v.  Qriffin,  69 
D.  123;  Taylor  Y,  Conner,  97  D.  419.  Where 
such  a  note  was  taken  as  payment,  and  a  re* 
oeipt  in  full  given  by  the  vendor,  — held,  a 
question  of  fact  for  tiie  jury,  whether  there 
was  such  a  special  agreement  or  not.  Joh^ 
mm  V.  Weed,  6  D.  279. 

Rendering  bills  to  some  of  those  for  whose 
benefit  and  at  whose  credit  seeds  were  fur* 
nished,  and  taking  the  note  of  those  to  whom 
the  bills  were  rendered,  will  not  discharge 
the  others.     Muldon  v.  WhUlock,  13  D.  533. 

Acceptance  of  the  note  of  a  third  person, 
for  an  antecedent  debt»  does  not  operate  aa 
payment,  unless  the  creditor  is  guilty  of 
laches  in  presentment.  Olenn  v.  Sntitii,  20 
D.  452. 

A  book-account  is  not  merged  in  a  note 
given  by  a  stranger  as  surety  with  some  of 
the  original  debtors  as  principals,  and  for  a 
larger  sum  than  was  then  due;  for  merger 
occurs  only  where  the  debt  ii  one  and  the 
parties  are  identicaL  Jonei  v.  Johnson,  38 
b.  760. 

An  action  for  goods  sold  and  delivered  la 
not  barred  by  an  agent,  who  was  authorised 
to  receive  the  vendee's  note  for  the  prics^ 
receiving  a  note  of  a  less  amount,  signed  by 
the  venaee  as  agent  of  a  third  person,  under 
the  vendee's  representations  that  it  was  the 
latter*s  note  for  the  price,  and  delivering  the 
same  to  the  vendor,  who  did  not  consent  to 
accept  it  as  payment;  nor  does  it  affiact  the 
rights  of  the  vendor  that  he  retained  the  note 
until  the  commencement  of  the  action  with* 
out  taking  measures  to  enforce  its  collection, 
or  giving  notice  of  its  non-payment^  or  offer* 
ing  to  return  it  Hatch  v.  Barwum,  56  D. 
59. 

Where  a  debtor  delivers  to  his  creditor  the 
note  of  a  third  person  drawn  to  the  cred* 
iter's  order,  without  indorsing  it,  the  pre- 
sumption ia  that  the  note  is  not  absolute 
payment,  but  only  collateral  security,  and 
the  debtor  continues  liable  without  notice 
of  dishonor,  unless  the  neglect  to  give  such 
notice  has  occasioned  him  loss.  Swder  v. 
Moul,  42  R.  610. 

A  check  of  a  third  person,  civen  and  ao- 
cepted  in  payment  of  a  demand,  and  by  both 
parties  supposed  to  be  good,  bat  proving 
worthless,  is  not  payment.  Fleig  v.  Bled, 
54  R.  800. 

Where  A,  having  an  account  against  a 
corporation,  settied  with  B,  their  agent,  and 
took  B's  note  for  the  amount  which  was  af* 
terwards  credited  to  B,  upon  the  aH justment 
of  hia  aooonnts  with  the  corporation,  ^-  held. 
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that  A*s  demuid  Against  the  oorporation  was 
extingaishad.     Wriffkt  ▼.  Orockerp  Ware  Co., 

8 1),  ea 

Whera  a  debtor  remitted  to  his  ereditor, 
in  payment,  a  draft  of  one  third  person  npon 
another,  and  at  the  maturity  thereof  the 
creditor  surrendered  the  draft  to  the  drawee 
in  azchanfle  for  the  latter's  check,  and  the 
drawee  faued  before  the  check  oould  be  col- 
lected in  the  ordinary  course  of  business, 
and  no  notiee  of  dishonor  or  protest  of  the 
draft  was  STer  given  to  the  drawer,  — held, 
that  the  debt  was  paid.  WhUnep  t.  Amm, 
96  D.  762. 

The  defendants  who  were  indebted  to  the 
plaintiffs  tendered  the  note  of  third  parties, 
which  was  accepted  in  payment  of  tiie  in- 
debtedneu.  At  the  time  of  such  acceptance 
the  makers  of  the  note  were  insolvent,  but 
both  plaintiff  and  defendant  were  ignorant 
of  the  fact  Meld,  no  payment,  and  that 
plaintiff  was  entitled  to  recover  the  amount 
of  indebtedness  for  which  the  note  had  been 
given.    BoberU  v.  Fisher,  8  R.  680. 

Plaintiff  sold  a  number  of  hogs  to  defend- 
ant, to  be  paid  foi  on  delivery.  On  the  de 
livery,  dnendant's  agent,  who  made  the 
purchase,  said  he  would  have  to  go  to  the 
iiank  to  get  the  money  to  pay  for  the  hogs, 
and  asked  plaintiff  which  ne  preferred,  the 
currency  or  a  draft.  Plaintiff  replied  that 
he  preferred  a  draft,  and  permitted  defend- 
ant s  agent  to  ship  the  hoffs,  with  the  under- 
standing that  the  draft  should  be  procured 
as  soon  as  possible.  The  draft  of  a  third 
p«r8on  was  procured  and  accepted  by  plain- 
tiff, on  the  same  day,  without  defendant's 
indorsement.  The  draft  was  dishonored; 
and  subsequently,  plaintiff  tendered  it  to  de* 
fendants  and  demanded  the  money,  which 
was  refused,  whereupon  plaintiff  brought  ac- 
tion for  the  contract  price.  Held,  that  the 
draft  must  be  deemed  to  have  been  received 
in  payment,  and  that  the  action  could  not 
be  maintained.     Oibaon  v.  Tobey,  7  R.  397. 

88.  Taking  non-negrotiablo  aacori- 
ties  in  payment.  —  A  payment  is  equiva- 
lent to  and  will  be  treated  as  payment  in 
cash,  when  made  in  property  or  securities, 
if  such  payment  is  received  as  a  full  satis- 
faction of  the  demand.  RcUeton  v.  Wood,  68 
D.  604. 

The  execution  of  a  mortgage  by  an  indorser 
to  the  holder,  to  secure  the  payment  of  a 
promissory  note  made  for  the  indorser's  ac- 
commodation, does  not  extinguish  the  note. 
Ckmpr  V.  Union  Bank,  16  D.  294. 

88.  Bight  of  creditor  to  sue  on  origi- 
nal cause  of  action.  —  An  action  will  not 
lie  upon  an  account  which  has  been  adjusted 
b^  the  parties,  and  where  a  note  has  been 

fven  for  the  balance.     Apthorp  v.  Shepard, 
D.  6;  if  there  was  no  fraud  or  deception  in 
a'ving  the  note.     BtUchina  v.  OlcuU,  24  D. 
4;  unless  plaintiff  proves  the  loss  of  the 
note,  or  proauces  and  cancels  it  at  the  triaL  | 
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Holmes  v.  De  Camp, 
StnUh,  20  D.  452. 

Where  a  note  has  been  given,  its  prodno- 
tion  is  generally  reouired  in  an  action  00 
the  original  cause^  tor  the  security  of  the 
defendant,  and  not  from  any  role  of  evi- 
dence which  would  prevent  the  introduc- 
tion of  evidence  of  inaebtedness  without  the 
production  of  the  note.  Wyman  v.  Bae,  37 
D.  70. 

Where  the  party  is  not  bound  to  prodnoe 
a  promissory  note,  evidence  offered 
view  to  account  for  its  non  _ 
unnecessary  and  iuadmissible.  'lb. 

Bvidence  of  indebtedness  without  the  pro- 
dnotion  of  the  note  is  admissible  in  snch  a 
case,    lb. 

Where  a  note  or  bill  has  been  taken  ia 
satisfaction  of  a  precedent  debt,  the  credi- 
tor cannot  proceed  in  an  action  for  anch 
debt  without  showing  that  he  has  ased  duo 
diligence  to  obtain  acceptance  or  payment. 
Cochran  v.  Wh0)ekr,  26  D.  732. 

A  plaintiff  oonntinff  on  a  note  is  not  pre- 
olndecl  from  surrenaering  it  so  as  not  to 
amount  to  payment,  and  from  recovering  oa 
a  count  for  goods  sold  constituting  the  con- 
sideration, if  he  cannot  recover  on  the  note. 
MeUedae  t.  Boston  Iron  Co.,  51  D.  59. 

The  nolder  of  a  note  taken  ih  payment  oi  a 
precedent  debt,  at  the  maturity  of  the  note^ 
may,  at  his  election,  proceed  either  on  the 
note  or  on  the  original  cause  df  aotiaa. 
Mudd  V.  Harper,  54  D.  644. 

A  debtor  does  not  satisfy  hii  debt  by  siv> 
ing  his  own  notes,  payable  at  a  future  oay. 
If  the  new  notes  are  not  paid,  whether 
valid  or  usurious,  the  creditor  majr  proceed 
upon  and  recover  for  the  original  inaebted- 
ness, as  if  such  notes  had  not  been  giveo, 
surrendering  them  on  the  triaL  Wmsied 
Bank  v.  Webb,  100  D.  435. 

PAYMENT  UraO  0OT7BT. 
See  TxNDKR,  11. 


Declarations  of  deceased  persons  as  to^  aee 

EVIDKNCB,  149. 
Reputation,  rumor,  etc.,  to  prove,  see  Xti- 

DKMCB,  65. 

PENAIf  8TATX7TES. 

Rule  of  strict  construction  of.  see  SrATOTBa 
58^59. 

PENALTIES. 

For  breach  of  city  ordinances,  see  Muvici- 

PAL  CORPORATIOKS,  22. 

For  breach  of  license  laws,  see  LlclNSi,  ft. 
For  taking  illegal  fee  as  pensioa  agent»  aee 

PSNSIONS,  3. 

For  usury,  see  Usuat^  27. 

For  violation  of  excise  laws,  see  Ibtoxi* 

GATING  Liquors,  8. 
For  violation  of  injunctions,  see  Imjvimo^ 

nox,  60. 
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r*r  iBdez  to  Koto*  te  AmeHean  D«elsto 

For  noUtioii  of  intomal  revenue  lawi,  see 

Rktbxits,  9. 
JuriadictioQ  of  equitr  in  oases  of,  see  Equitt, 

16. 
No  disooTory  in  oases  of,  see  DiaooTiRT,  4. 
When  amonnt  recoverable  is  a  penalty,  see 

Damaob.  13,  14. 

1.  Xnforcement,  generally.  —  The 
light  of  an  inilividiial  to  a  penalty  incnrred 
under  a  statute  is  a  oivil  oause  within  the 
meaning  of  the  oonstitution,  and  cannot  be 
taken  away  by  a  repeal  of  the  statute.  Dow 
T.  NarrU^  17  D.  400. 

An  action  to  reoover  a  penalty  imposed 
by  statute  will  not  lie  outside  of  the  state 
which  enacted  the  law.  Fim  NaJL  Ba$ik  v. 
Price,  3  R.  2M. 

8.  Amount  recoverable.  —  A  statute 
provides  a  penalty  against  any  railroad 
oompany  for  failure  during  any  trip  to  an- 
Bounce  the  stopping-places.  Held,  that  only 
one  penalty  can  be  recovered  op  to  the  time 
of  suit.  Parki  ▼.  NaahmUe  tie,  R"y  Co.,  49 
R.665. 

S.  Snidrcenient  by  action  qui  tarn. 
~~  Actions  strictly  popular,  and  not  com* 

Knsatory,  are  not  criminal  prosecutions, 
t  civil  suits.     Spicer  v.  Rees,  28  D.  648. 

Actions  to  recover  damages  by  way  of  a 
penalty  are  not  criminal  prosecutions,  but 
strictly  wril  in  their  nature.     lb. 

When  a  penal  statute  provides  that  a 
penalty  may  be  recovered  by  indictment  or 
eivil  action,  one  moiety  to  go  to  the  state, 
and  the  other  to  the  prosecutor,  it  must  ap- 
pear of  record  who  the  prosecutor  is,  in 
order  to  entitle  him  to  his  share  of  the 
penalty;  otherwise  the  whole  penalty  goes 
te  the  state.    SitUe  ▼.  Smiik,  6  R.  480. 


■UM  and  Amerfoaa  ReportSf  see  Vel 

from  the  governineut,  and  transfers  them  or 
their  proceeds  to  another,  upon  his  agree- 
ment to  convey  land  to  the  pensioner's  wife, 
and  the  land  is  so  conveyed  —  fteld,  that  it 
is  not  subject  to  the  lien  of  judgments 
a«;ainst  the  pensioner  existing  at  the  nine 
the  drafts  were  received  by  him.  Histem  ▼. 
Johnwn,  65  R.  327. 
8.  Oompensation  of  pension  agonta 

—  An  attorney  having  received  the  statu- 
tory fee  for  procuring  a  pension  cannot 
maintain  an  action  agamst  a  third  person, 
b^  whom  he  was  originally  employed,  upon 
his  agreement  to  pay  him  the  reasonable 
value  of  his  services.  WolooU  T.  FrUUiL  45 
R.272. 

8.    Becovery  back  of  illegal    Ibea. 

—  Where  an  agent  takes  from  a  pensionei 
a  fee  in  ezceu  of  the  statutory  allowance  for 
obtaining  his  pension  money,  the  pensioner 
may  recover  the  excess  fi  u  him,  although 
both  parties  acted  innoceutly,  and  the  agent 
has  paid  the  amount  to  his  principal  Smart 
V.  WfttU,  40  R.  360. 

PSB   OAPITA  —  PSB    8XIBPE8. 
Taking  per  capita  or  per  sltrpet,  see  Dsth^ 

When  legatees  so  take,  see  LwAom,  IS. 

PSBBXPTOBT  OHALTiTOTOBa 

In  civil  cases,  see  Trial,  28. 

In  criminal  oases,  see  Tiual^  141. 

FEBEUPTOBT   WAITS. 

Of  injunction,  when  granted,  see  Ivjinro* 

TIOH,  IV. 
Of  mandate,  when  granted,  see  Hakoamui, 

26. 


Alkmamj  pending  divorce  prooeedingi^  see 

llaUUAOB  AXO  DlVOBOl,  86. 

See  Lis  Pbhdhiis. 

PXNSIONa 

1.  gjMmpiion  of  pensUm  mammy 
from  elaima  of  oreoitors.  —  Pension 
oMMiey  is  not  exempt  from  daims  of  oredi- 
tors  ^ter  it  aetoallv  oomes  into  the  hands 
of  the  pensioner.  Friend  t.  Qareehu,  62  R. 
7S0. 

PensaoB  money  iuTssted  by  the  pensiooer 
in  a  hooMstead  is  not  exempt  from  tne  elaims 
of  prior  creditors.  RMon  v.  Walker,  66  R. 
878. 

Under  the  statute  exempting  pension 
money  "in  coarse  of  transmission,"  the 
money  is  not  exempt  where  the  pensioner 
sells  the  pension  draft  to  a  banx,  and  is 
credited  in  his  general  account  with  the 
prooeeds,  and  portions  of  the  same  are  from 
kine  to  time  checked  oat  by  him.  Oram  ▼. 
WJdtt,  41  R.  408. 

VHiere  a  pensioner  receives  pension  drafts 


Averments  in  respect  tc^  see  Ck>imucfi»  16t| 

COVXHANTS*  44. 

Damages  in  lien  of,  sse  Spboifio  Piuomif- 

Ajici,  46,  46. 
Bffect  of,  to  satisfy  statute  of  fraads,  sse 

CoNTiucrs,  68;  Sricino  Psriobmamo^ 

23;  VSNDOB  A50  PUBOBASSR,  23. 

Ifixtcnsion  of  time  for,  see  Ck>2iTaA0i%  137. 
In   ignorance  of  offer  of  reward,  sse  Ra- 

WARDS,  6. 

Of  condition  of  boAd,  sse  Boitds,  19. 

Of  conditions  in  contract  for  sale  of  land,  see 

VUTDOR  AVD  PirXCHASIX,  38. 

Of  conditions  in  deeds,  see  Dskdb,  87--89. 
Of  oonditions  in  insurance  policy,  see  Ivsua- 

ANOX,  20-22. 
Of  contracts,  generally,  see  Ck>NTRACrB,  VL 
Of  oon tract  with  owner,  to  give  rise  to  lien, 

see  MiCHAicic's  LiXN,  8. 
Of  covenants,  see  CoTsxAifTB,  12-18. 
Plea  of,  see  Plxadino,  37. 
Possibility  of,  within  a  year,  effect  of,  ts 

take  oontract  out  of  statute  of  fraad% 

see  Contracts,  42. 
Tender  of,  see  Tkmdxb,  1& 
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For  Imdmm  to  Rotot  in  AflMilMn  DmIsIohs  aad  Amerl 


PSBIXiS   07   THB   8BA. 

Meaning  of,  in  bill  of  lading  mo  Bill!  <ur 

Ladiho,  8. 
Wliat  eorered  by  mariiio  polioy.  MO  Iiisvm- 

▲IIOK,  1*20-]  31. 
Whon  axouse  carrier,  lee  Caiuusb8»  29. 


(iDcladei  the  erlmlnal  oflbnie  of  wtUfvlYy 
iwearlug  fabely  in  a  material  matter,  after  be- 
ing hwom  U)  tell  the  truth,  bj  an  oath  Judieially 
admlnUtered.] 

Words  charging^  whoa  actionable,  lee  Slah- 

1.  JurisdictioiL  — Perjury  oommitted 
by  swearing  falsely  before  the  register  of  the 
United  States  land-office,  in  a  proceeding 
touching  the  public  land,  is  an  offense  against 
the  laws  of  the  United  Spates  solely,  and  is 
not  punishable  in  the  state  courts.  People  v. 
KeUy,  99  D.  360. 

A  state  court  has  no  jurisdiction  of  the  of- 
fense of  perjury  oommitted  before  a  United 
States  oomnusaioner  during  the  investiga- 
tioii  of  a  charge  of  violating  the  laws  of 
the  United  Stotes.  £ou  ▼.  SUUe,  21  K 
278. 

2.  What  folse  swearing  is  pozjury.* 
—  Perjury  is  limited  exclusively  to  oaths 
administered  in  some  judicial  prooeeding,  at 
the  oommon  law.  State  ▼•  hayUm^  53  D. 
270. 

Perjury  is  not  obviated  by  a  subsequent 
admission  of  the  pirty  upon  cross  or  further 
examination,  of  the  truth  of  the  matter  pre- 
^ously  falsely  denied.  Martin  ▼.  Milter,  28 
D.  342. 

The  meaning  of  the  word  "deposition," 
M  used  in  twenty-third  section  of  act  for 
punishing  crimes,  Lb  limited  to  the  written 
testimony  of  a  witness  giren  in  the  course 
of  a  judiciid  proceeding  either  at  law  or  in 
equity,  and  it  is  not  used  as  synonymous 
with  *' affidavit  "or  ''oath."  Staie  ▼.  Day- 
ion,  SZ  D.  270. 

The  taking  of  a  false  affidavit  is  perjury 
within  the  provisions  of  the  act  relative  to 
oaths  and  affirmations.     /&. 

Where  an  affidavit  falsely  charges  that  a 
felony  has  been  committed  by  some  person, 
&nd  was  made  for  the  purpose  of  obtaming  a 
learch-warrant  for  the  discovery  of  the  prop- 
erty alleged  to  have  been  stolen,  the  amant 
is  i^ilty  of  perjury,  thuush  no  particular 
Individual  is  charged  with  uie  offense.  Car' 
ienier  v.  State,  34  D.  116. 

A  witness  is  guilty  of  perjury  who  testifies 
jaUely  to  a  material  fact,  although  he  was 
not  competent  as  a  witness  in  the  case,  or  to 
fMTOve  the  particular  fact  oonoeming  which 
ne  testified.  So  held,  in  an  action  for  di- 
vorce on^  the  ground  of  adultery,  where  the 
bnsbaad,*his  wife  having  borne  a  child,  tes- 

•  Peijury  dettned,  lee  note,  86  D.  48a^ 


Tolnme  I* 

tified  falsely  that  he  had  had  no  sexual  intei^ 
oourse  wiui  her  during  their  marriaga. 
ChambeHain  v.  People,  80  D.  26S. 

Swearing  to  a  false  affidavit  reUtiTe  to  aa 
application  to  be  thereafter  made  ta  a  state 
court  for  natnralixation  under  the  laws  of 
the  United  States  is  perjury,  and  indictable 
in  the  courts  of  the  state.  State  v.  IVhitte' 
more,  9  R.  196. 

Where  a  witness  voluntarily  testifies  to 
matters  concerning  which  he  might  refuse 
to  answer  on  the  ground  that  his  answer 
might  tend  to  criminate  him,  he  may  bo 
punished  for  perjury  if  his  testimony  im 
willfuUy  false.  Maekin  v.  People,  66  R. 
167. 

8.  What  is  not.  —  Where  the  prisoner 
handed  to  an  officer,  authorised  to  take  and 
certify  affidavits,  an  affidavit  previously 
signed  by  him,  and  reciting  that  he  had  been 
duly  sworn,  and  the  officer  affixed  his  own 
signature  to  the  jurat  without  any  words  or 
formalities, — held,  that  perjury  could  not 
be  predicated  of  the  transaction.  O'Reiilp 
V.  People,  40  R.  525. 

4.  The  power  to  administer  the  oath.* 
—  The  an&ority  of  an  officer  taking  an  oath 
need  not  be  averred  with  time  and  place,  in 
an  indictment  of  the  akffiant  for  perjury,  if 
every  material  act  done  to  oonstitute  the  of- 
fense is  averred  with  time  and  place.  State 
V.  Dayton,  63  D.  270. 

Perjury  cannot  be  predicated  of  an  affida- 
vit sworn  before  a  notary  public  professing 
to  act  in  the  city  of  New  York,  but  who  was 
a  non-resident  of  the  state  at  that  time  and 
at  the  time  of  his  appointment.  Lambert  v. 
PeopU,  32  R.  293. 

6.  The  materiality  of  the  evidence 
g^Ten.t — Perjury  is  false  swearing,  will- 
fully and  knowingly,  in  the  oourse  of  a  ju- 
dicial proceeding,  as  to  some  matter  relevant 
to  the  issue;  it  does  not  exist  where  there  is 
false  swearing  to  matter  immateriaL  Martin 
V.  MUUr,  28  D.  342. 

Perjury  may  be  committed  by  swearing 
falsely  to  a  collateral  issue  before  a  court.  It 
is  not  essential  that  the  fact  sworn  to  should 
be  material  to  the  main  issua  in  the  case. 
State  V.  ShiMe,  86  D.  485.  And  although  the 
particular  fact  as  to  which  the  witness  is 
alleged  to  have  sworn  falsely  need  not  be 
material  per  te,  it  must  have  a  direct  and 
immediate  connection  with  some  material 
fact,  so  as  to  give  weight  to  tiia  testimony. 
State  V.  HaUaioay,  10  D.  680. 

Where  a  witness  swore  to  a  particular  fact 
which  was  material,  and  that  he  was  present 
when  it  occurred,  and  afterwards,  when 
asked  where  he  lived  at  the  time,  testified 
that  he  lived  near  the  parties,  which  was 
proved  to  be  false,  —  A«U,  that  this  wae 


*The  oath,  and  who  may  admlnlstsr  It,  see 
perjaied  testimony,  aee 


note,  h6  D.  488,  49a 

t  Materiality  of 
86  D.  492-494. 


PERJUBT. 
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too  T«ii0to  irom  the  imim  to  ooDBtitato  por- 
joiy.    lb. 

An  afiidaTit  is  mataml  to  as  to  mstain  an 
iudictmont  lor  perjary  under  it  when  taken 
nnderaa  aot  providing  that  a  certain  bank 
that  had  snspended  ehall  not  resume  opera- 
tioDs  until  the  affidavit  as  to  its  capital  had 
iMen  filed.     8UUe  v.  Dayton,  53  D.  270. 

A  false  affidavit  may  sustain  an  indictment 
for  perjury,  though  unavailing  trom  other 
oansea,  if  the  oath  was  materia  when  it  was 
taken.     /6u 

An  affidavit  differing  from  the  phraseology 
•I  a  etatnta  prescribing  it  will,  if  false,  sus- 
tain an  indictment  for  perjury  where  it  is 
identical  in  meaning  with  the  statute,  and 
was  filed  to  comply  with  the  law.    /&. 

An  affiant  is  guilty  of  perjury  if  he  will- 
folly  states  in  an  affidavit  for  continuance 
matters  which  are  falser  and  material  to  the 
establiahment  of  one  of  the  essential  parts  of 
saoh  affidavit^  although  the  matters  stated 
as  to  the  other  parts  are  wholly  immaterial. 
8iaU  ▼.  ShMipe^  i&  D.  485. 

It  is  necessary  that  the  indictment  should 
aver  Uiat  the  facts  respecting  which  the  tes- 
timony was  given  were  material;  or  such 
materiality  must  clearly  appear  from  the 
other  facts  set  forth  in  the  indictment.  Cam, 
V.  Kniffhl,  7  D.  72;  PeopU  v.  CoUUr,  48  D. 
699;  or  it  may  appear  from  the  matter  shown 
•pon  the  r«DOriI«    StaU  v.  Dayton,  53  D.  270. 

6.  What  indictments  are  sul&ciAnt.* 
-» In  an  indictment  for  perjury,  the  style  of 
the  eonrt  before  which  the  perjury  is  alleged 
to  have  been  committed  must  lie  correctly 
■St  oat.  8taU  v.  Street,  8  D.  682.  But  it  U 
not  necsssary  that  it  should  appear  whether 
the  witness  was  subpcenaed  or  whether  he 
attenclad  voluntarily,  or  that  the  false  tes- 
timuny  was  given  in  answer  to  a  specific 
■sterrogatory.     Com.  v.  Kidyht,  7  D.  72. 

It  is  sufficient  to  allege,  in  such  an  indict- 
ment^ that  the  perjury  was  committed  in  the 
trial  of  an  issue  duly  joined,  without  an  ex- 
psees  allegation  that  the  cause  of  action  was 
within  the  jurisdiction  of  the  court.  Cwn, 
V.  Kmt^d,  7  D.  72.  But  see  Cwi,  v.  Picker- 
mg,  56  U  158. 

An  indictment  charging  generally  that  the 
idee  oath  was  material  to  the  trial  of  the 
iasae  upon  which  it  was  taken,  without 
showing  particularly  how  it  was  material,  is 
snfficieot.     SiaU  v.  Mwnford,  17  D.  573. 

The*  indictment  must  not  only  allege  the 
materiality  of  the  evidence  given  by  the  ao- 
cnsod,  bnt  must  also  show  that  the  court  had 
forisdiction  of  the  case  in  which  the  alleged 
penary  was  committed.    Conu  v.  Pickering, 

An  indictment  for  perjury  which  avers 
that  the  defendant  did  '*then  and  there,  in 
dae  form  of  law,  take  his  corporal  oath,** 
withoat  stating  that  he  was  sworn  on  the 

*  SnlDcioncy  el  tlie  Indictment,  sss  nots^  36  D, 


Gospels,  or  by  uplifted  hand,  is  sufficiently 
certain.    Bupubiiea  v.  yeufell,  2  O.  381. 

An  indictment  for  pennrr  at  common  law 
which  states  that  the  deiendant  "did,  volun- 
tarily, and  of  his  own  free  will  and  accord, 
propose  to  purse  himself  upon  oath  of  the 
said  contempt,'  negativing,  by  express  aver- 
ments, the  truth  of  the  oath,  and  concluding 
that  the  defendant  "  did  knowingly,  falsely, 
wickedlv,  maliciously,  auH  corrnptly  com- 
mit willful  and  corrupt  perjury, **  eta,  is 
good.     lb. 

7.  What  are  Insufficient.  —  A  general 
averment  of  the  falsity  of  the  testimony  is 
iusufficient;  each  fact  falsely  sworn  to  must 
be  distinctly  negatived.  State  v.  Mwmford, 
17  D.  673. 

The  indictment  must  show  particularly  to 
what  falsehood  the  defendant  has  sworn;  it 
is  too  iudetiuite  to  say  that  the  defendant 
made  oath  to  a  false  sclielale  in  bankruptcy, 
where  that  schedule  relates  to  a  great  variety 
of  facts.    UwUd  States  v.  Moroan,  41  D.  234. 

The  materiality  of  a  false  allegation  is  not 
sufficiently  averred  in  an  indictment  for  per- 
jury, by  an  averment  that  '*it  became  and 
was  material  to  ascertain  the  truth  of  the 
matter  hereinafter  alleged  to  have  been 
sworn  to,"  immediately  preceding  the  state* 
ment  of  the  matters  alleged  to  have  been 
falsely  sworn  to.  PeopU  v.  Collier,  48  D, 
699. 

The  innuendo  in  an  indictment  for  perjury 
is  bad,  when  there  is  nothing  pieviously 
stated  to  which  it  can  refer.     Ih. 

The  rules  regulating  the  mode  in  which 
indictments  for  perjury  are  to  be  framed  are 
not  changed  by  Michigan  Revised  Statutes 
of  1838,  page  &0,  although  this  sUtute  em- 
braces cases  which  were  not  before  embraced 
by  the  law.     lb. 

8.  Admissibility  and  snfaciencv  of 
the  evidence  to  convict.  *  —  The  evioenoe 
of  one  witness  is  not  sufficient  to  convict  of 
perjury,  as  the  case  is  then  in  equilibrium, 
oath  weighing  against  oath.  NewbU  v.  Stn- 
tack,  58  D.  706. 

Upon  the  trial  of  an  indictment  S.  testified 
to  certain  facts.  Afterward  he  stated  that 
he  had  sworn  falsely,  and,  upon  re-examina- 
tion, testified  to  directly  contradictory  facts. 
Upon  an  indictment  for  perjury,  — hdd,  that 
his  own  statements  were  not  sufficient  to 
convict  him  of  perjury.  Schwartz  v.  Cbm., 
21  R.  365. 

Under  the  statute  which  permits  a  convic- 
tion of  perjury  on  the  testimony  **of  one 
credible  witness  corroborated  strongly  by 
other  evidence  as  to  the  falsity,"  the  other 
evidence  may  be  circumstantial  merely,  but 
it  must  relate  to  a  material  matter,  and 
taken  together  it  must  prodnce  a  deep  con- 
viction upon  the  minds  of  the  court  ana  jury. 
Hemandok  v.  Staie,  51  R.  295. 

*  Xvldencs  to  convict,  see  note.  85  D.  490.  fiOt. 
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9.  OiTil  action  for  ixijuries  cauBed 
by  perjured  testimony.  — No  civil  actioa 
lies  lor  injury  caused  by  perjury,  exoept  in 
OAMi  in  which  it  is  expressly  nven  by  stat- 
ate.  Parker  v.  Huntington,  66  D.  455;  Phelpi 
T.  Stearm,  64  D.  61. 

An  action  will  not  lie  against  a  witness  for 
giving  false  testimony  in  another  case.  Dun^ 
lap  V.  Oiidden,  52  D.  625;  Cumdngham  v. 
firoMTji,  46  O.  140r  (humam  ▼.  Heaney,  26  R. 
104. 

No  action  lies  for  procnring  or  giving  false 
testimony,  so  long  as  the  judgment  procured 
thereby  remains.  Stevens  v.  Rowe,  47  R. 
231. 

A  creditor  has  no  action  for  perlnry  against 
his  debtor  who,  being  committed  to  jail  on 
execution,  oommitteiT  perjnry  at  the  exam- 
ination on  bis  application  to  be  admitted  to 
take  the  poor-debtor's  oath,  by  which  he 
obtained  hui  discharge.  Ffielp§  v.  SteanUt 
64  D.  61. 

10.  Subornation  of  pexjury.*  — No 
action  will  lie  against  a  person  for  suborning 
a  witness  to  swear  falsely  in  a  cause  in  an- 
other state,  in  consequence  of  which  a  judg- 
ment was  given  against  the  defendant  in  the 
latter  state,  contrary  to  the  truth  and  jnstioa 
of  the  case.     Smith  v.  Letvia,  3  D.  469. 

An  action  lies  for  suborning  witnessse  to 
falsely  defame  plaintiff's  character  in  a  suit 
to  which  neither  the  plaintiff  nor  defendant 
WIS  a  party.     Hiee  ▼.  Ooolidge,  23  K.  279. 

PEBFETUATIVO. 

lajnnotions,  see  iNJirHcriON,  50. 
Xeetimony,  see  DspoarrioMi^  !• 

PEBPBTUITIB& 

Derlaa^  when  Toid  for,  see  Dirni,  8. 
.  Lsgaciea,  when  Toid  for,  see  Lioaoisil  2S. 
Taatamentary  provisions  void  as,  see  Wiuj^ 
61. 


Aolloiifl  for  trespass  npoo,  see  Tbhpah^  SS- 

■zeeatioos  agaiasl  the,  see  ExBOirnoV|  11. 
Identity  of  name  indieatea  identity  e^  lee 

Namv,  S. 
Lareeny  from  the,  see  LaBonnr,  7. 

PEBSOVAZ*  UABIXJTT. 

Of  agents,  see  Aqihct,  62-66. 

Of  agent  making  bill  or  note,  see  BiLU  AVD 

Norn,  61. 
Of  directors  of  oorporation,  see  Compoka* 

Tionfl,  154,  155. 
Of  president,  see  CoRroEATiove,  161. 
Of  factors,  to  third  parties,  see  FACiomib 

18. 
Of  infant  wards,  see  Quabjoam  An  Waul 

49. 
Of  pnblie  agents,  see  Aobnct,  107. 

*  Oflteise  of  subornation,  aet  not%  tf  O.  MQi 


Of  representatives,  on  their  oontraota,  see 

EbuscirroRfl,  etc.,  62. 
Of  representatives,  to  creditors,  see  Exscv* 

TORS,  etc,  97. 

PEBSONAL  PBOPBBTT. 

[Xncludes  the  general  I'Sture  and  ownership  of 
property  other  than  realty  or  chattels  real;  the 
rights  of  the  owner  while  in  nomeiision  or  when 
deprived  of  it;  the  rig hti  and  liabilities  of  flndexs 
of  lost  chattels,  etc.] 

Actions  for  trespass  to,  see  Trupass,  2S-37. 
Admissions  and  declarations  as  to  title  to 

or  possession  of,  see  Btiosmgi^^    164, 

155. 
Distinguished  from  real,  see  also  Rial  Prop* 

RRTY,  1. 
Rn joining  alienation  of,  see  Injunotiov,  19. 
Is  primary  fund  for  payment  of  debts,  see 

Executors,  etc.,  104. 
Levy  of  attachment  on,  see  Attaobmbht, 

58-60. 
Management  of,  by  representatives,  see  Ex- 

■0UT0R8,  eto.^  59,  76. 
Of  ward,  sales  of,  by  guardian,  see  Qvauoam 

AND  Ward,  18. 
Of  wife,  rights  of  husband  respeoting,  see 

HUSBAKD  AND   WlFR,  9. 

Power  of  corporation  to  acquire,  see  Oorpo- 
RATIONS,  04. 

Resulting  trusts  in,  see  Trusts,  16. 

3ale  of,  when  avoided  by  possession  remain- 
ing in  seller,  see  Fbaudulrnt  Comtst- 
ANOBS,  11,  13. 

Sales  'of,  by  representatives,  see  SxaoDiOBS 
eto.,  60,  70. 

Sales  of,  on  Sunday,  see  Sunday,  ft. 

Sales  of,  when  within  statute  of  fnuide,  see 

CONTRAOTB,  53. 

Tenancy  in  couunon  of,  see  Co-raNANor,  l-4i. 
What  constitutes  trespass  to^  see  TmisPAfl^ 

10,  11. 
What  is  taxaUe,  see  Taxis,  IS. 
What  reached  hy  JL/a,^  see  BzaounoN,  S6. 
When  limitation  begms  to  mn  against  setione 

for,  see  Ldcitatidns  of  AonoNS,  S5. 
When  reached  by  attaohment,  see  Attaob* 

MXNT,  21-41. 

1.  How  distingnlshed  from  roaltj. 
^-  '*  Movable  property  "  attends  the  person, 
and  is  therefore  called  '*  personal  **  as  die- 
tingnished  from  fixed  or  real  property.  Ji^ 
Lean  v.  Hardin,  60  D.  740. 

Grain  growing  upon  land  does  not  pass  hw 
a  description  of  personal  property  in  a  will 
Kinnnan  v.  Kintnum,  1  D.  37. 

A  house  built  on  another's  land  with  his 
consent  is  the  personal  property  of  the  one 
who  builds  it,  and  may  be  taken  on  execu- 
tion against  him.  JeuxU  v.  Pariridget  28  D. 
173. 

Slabs,  sawdust,  shavings,  and  other  refuse 
used  to  fill  up  low  or  marshy  ground  are 
realty,  but  slabs  and  pieces  of  lumlier  sni^ 
able  for  firewood,  piled  up  on  land,  and  in- 
tended to  be  used  and  removed  as  firewood. 
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•re  personalty.  Jmkhu  ▼.  McOurdy,  3S  R. 
841. 

2.  Wta.at  chattels  are  inroperty,  so 
as  to  be  proper  subjects  of  replevm 
or  trover. —  An  action  of  trover  will  lie  for 
mltl  geese  which  have  been  tamed  and 
strayed  away,  bat  witfaqnt  regaining  their 
natUFal  liberty.     i4niory  v.  Flyn^  (3  D.  316. 

Tnrpentine  in  boxes  cat  into  trees  is  per- 
gonal property.  Branek  ▼.  MorrUon^  69  D. 
770. 

One  who  plants  oysters  in  tidal  waters  on 
Unii  of  the  state  may  maintain  trespass 
against  another  who  carries  them  away. 
Meti^er  ▼.  Pott,  43  R.  341. 

8.  The  title  and  ownership.  —  1.  /n 
fffueraL* — Ownership  of  personalproperty, 
when  proved,  is  presomed  to  continue  nntil 
some  alienation  is  shown;  and  ownership  is 
not  lost  by  permitting  another  to  be  in  pos- 
session.    Jtaffee  v.  ScoU,  65  D.  49. 

A  contracted  with  B  to  build  a  vessel,  the 
former  to  fnrnish  the  timber  requisite  to 
eomplete  the  frame,  stkI  the  latter  to  ad- 
vance the  money,  and  also  to  furnisli  the 
materials  for  the  joiners*  work;  and  the  ves- 
sel, while  standing  ou  land  hired  by  A,  and 
in  an  unfinished  state,  was  seized  on  an  exe- 
cution issued  against  A,  and  sold  to  0,  who 
afterwards  completed  the  vessel  and  sold  her 
to  D.  In  an  action  of  trover  brought  by  B 
against  D,  —  hetd,  that  the  property  in  the 
vessel  was  in  D,  and  that  B  could  not  have 
any  property  in  the  vessel  until  she  was  com- 
pleted and  delivered  to  him.  MerriU  ▼. 
Jofuimm,  5  D.  289. 

2.  Ownenhip  presumed  from  poe»esnon»  — 
Possession  alone  is  presumptive  evidence  of 
the  ownership  of  a  chattel,  and  if  not  opposed 
is  sofficient;  and  the  evidence  is  atill  stronger 
if  the  poasessioD  is  accompanied  by  the  ex- 
ercise of  complete  acts  oi  ownership  for  a 
length  of  time.  Moon  t.  Hawkey  16  1).  725; 
MttMe  T.  ScoU^  65  D.  49;  Avery  t.  demons, 
46  D.  323.  But  the  prima  fade  case  may 
be  rebntted  by  circumstances  attending  the 
possession,  or  by  positive  proof.  Bergen  v. 
Biggs^  85  D.  304;  especially  to  repel  the 
charges  of  frand,  and  to  protect  the  true 
owner's  rights.  8tapU$  t.  Bradbury,  23  D. 
494.  And  if  another  person  desires  to  make 
out  a  title,  he  has  the  burden  of  proof  to 
show  how  he  came  by  it,  and  to  explain  why 
it  is  not  in  his  own  custody.  Dick  v.  Cooper, 
64  D.  652. 

The  presumption  of  ownership  arising  from 
tiie  possessicm  of  a  horse  is  overcome  by  the 
nnexplained  existence  of  the  government 
brand  upon  tiie  horse.  Bergen  ▼.-  .SSgge,  85 
D.  304. 

3.  ■  Jrom  advene  poeeesslon.  —  Four 
years'  sdrerse  possession  of  personal  prop- 
erty giTss  a  good  title  thereto,  even  though 

*  Owner  not  answerable  for  damages  caused  by 
Us  property  when  In  charge  of  another,  see  note* 
S7]Lm^-704. 
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the  oriffin  of  such  possession  may  have  beea 
fraudulent.     Oregg  v.  Bigham,  26  D.  181. 

Prima  ^fatie  presumption  of  title  and 
ownership  is  raised  by  proof  of  uninterrupted 
adverse  possession  of  personal  proj[>erty  for 
twenty  years,  and  such  presumption  can 
only  be  overturned  by  proof  that  such  pos- 
session was'not  inconsistent  with  plaintiff's 
right,  or  explaining  or  excusing  such  long 
acquiescence  on  some  ground  other  than 
proof  of  original  defect  of  title  in  the  posses* 
sor.     MeArUiur  v.  Canie,  70  D.  529. 

Acts  of  ownership  by  the  possessor  of 
chattels,  inconsistent  with  another's  owner- 
ship, must  be  brought  to  the  knowledge  of 
the  true  owner  to  divest  him  of  title.  M^ 
Mahon  v.  Sloan,  51  D.  601. 

4.  Authority  of  otie  in  mere  possession  to  setL 
—  Mere  possession  of  another's  property  is 
not  such  evidence  of  ownership  or  authority^ 
to  sell  that  third  persons  have  a  right,  as 
against  the  true  owner,  to  rely  thereon** 
Spraighls  y.  Hawley,  100  D.  452. 

Possession  of  personal  property  is  only 
prima  fade  evidence  of  ownership,  and  never 
prevails  against  the  true  owner,  except  with 
reference  to  negotiable  instruments  and 
whatever  comes  under  the  general  denom- 
ination of  currency.  With  this  exception, 
the  effect  of  possession  as  evidence  of  owner- 
ship is  subordinate  to  the  principles  that  no 
one  can  be  divested  of  his  property  withoat 
his  consent,  and  that  no  one  can  transfer  s 
better  title  than  he  has  himself.  Wright  ▼. 
Sohmon,  79  D.  196;  Spraights  v.  Bawlai,  100 
D.  452. 

A  son's  possession  and  apparent  owner* 
ship  of  cattle  by  the  father's  consent  will  not 
prevent  the  father's  representatives  from 
showing,  as  against  a  purchaser  from  the 
son,  that  there  was  no  authority  to  seU. 
Staples  V.  Bradbury,  23  D.  494. 

The  consent  of  the  owner  to  the  disposition 
of  his  property  may  be  inferred  from  acts  as 
well  as  given  in  direct  terms.  It  may  be 
inferred  when  the  owner  gives  such  evidence 
of  the  authority  of  disposal  as  usually  so- 
companies  such  authority,  according  to  the 
custom  of  trade  and  the  general  understand- 
ing of  business  men.  nrig/u  v.  Solomon,  79 
D.  196. 

Selling  a  part  of  a  number  of  chattels  re- 
ceived at  the  same  time  and  under  the  same 
circumstances  is  proper  evidence  to  go  to 
the  jury  upon  the  question  of  ownership  of 
the  residue.     Moon  v.  Hawks,  16  O.  725. 

6.   Joint  possession.  —  Where  two  persons 
are  in  joint  possession  of  property,  tne  title 
being  in  one,  the  law  will  refer  the  posses 
sion  to  him  who  has  the  title.     Bragg  T. 
Massie,  79  D.  82. 

A  joint  owner  is  bound  to  that  oars  whiA 
prudent  men  ordinarily  have  of  their  prop* 
erigr.     OuiUot  v.  Dossal,  6  D.  702. 

4.  Effect  of  the  law  of  place.  —  1.  In 
gmeraL — The  validity^of    every  transfera 
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alienation,  or  disposition  of  personal  prop* 
erty  depends  npon  the  law  of  the  owners 
domicile.  Petei-sen  ▼.  Chemical  Bank,  88  D. 
S98;  Mimn-  t.  Cardweil,  90  D.  390." 

The  character  of  property,  as  real  or  per- 
•onal,  is  to  be  determined  by  the  laws  of  the 
state  into  which  it  is  remoTod*  Minor  t. 
Cardweil,  90  D.  390. 

An  involontary  transfer  of  morable  prop- 
erty abroad,  by  process  at  home,  does  not 
divest  the  title  in  prejudice  of  oreditors 
domiciled  at  the  place  of  actual  niui.  Speed 
r.  May,  56  D.  640. 

A  voluntary  transfer  of  movable  property 
by  act  of  owner  divests  title  in  it  wherevei 
It  may  be.    Ih, 

2.  7%e  akua  qf  pertondt^* — Personal 
property  has  no  i^  other  than  that  of  the 
person  having  its  possession,  ownership,  cus- 
tody, or  control.  Molyneux  ▼.  Seymour,  76 
D.  C62;  Speed  v.  May,  65  D.  540.  But  this 
j>rinciple  has  no  proper  application  where 
an  attempt  is  macLe  to  take  it  from  him 
against  his  consent,  but  applies  onl^  where 
fhe  claim  of  the  owner  ceases  by  his  death 
intestate,  or  by  his  volontaiy  transfer. 
Owen  V.  MWer,  76  D.  602. 

The  law  of  tiie  actual  ntua  of  ^  j^rsonalty 
protects  claims  of  oreditors  domiciled  there 
only  against  transfer  by  operation  of  law. 
Speed  ▼.  May,  66  D.  640. 

The  ntu9  of  bank  stock  secured  on  real 
property  is  the  same  aa  that  of  the  property 
upon  which  it  forms  a  charge.  Paehioodt 
Suceeaaion,  43  D.  230. 

6.  OonTeyances,  and  other  traxwfen 
t>f  title.*  —  The  title  of  goods  is  transferred 
to  a  defendant  upon  reoovenr  in  trespass  or 
trover  by  the  plaintiff  of  the  value  of  the 
specific  chattels  of  which  the  possession  has 
been  acquired  by  tort.  Aehuom  y.  MtUer, 
69  D.  663. 

The  payment  by  %  carrier  for  goods  lost  in 
iratuUu  transfers  property  in  them  to  the 
carrier.  Hagentown  narJk  v.  Adanu  Exp. 
Co.,  84  D.  499. 

Growinff  trees  are  tevered  in  law  from  the 
land,  andoecome  personal  property  without 
an  actual  severance,  so  that  they  may  there- 
after be  sold  like  any  other  personal  prop- 
erty, where  the  owner  of  the  lands,  i>y  a 
valid  deed,  sells  the  trees  to  a  third  person, 
or,  it  seems,  where  he  sells  the  land,  resery- 
ing  ^e  trees.  Ktngsleyy,  HoXbrook,  86  D.  173. 

A  sale  of  standing  trees  in  contemplation 
of  their  immediate  separation  from  tne  soil, 
by  either  the  vendor  or  vendee,  is  a  con- 
structive severance  of  them,  and  they  pass 
as  chattels;  and  the  oontract  is  not  within 
the  statute  of  frauds,  though  no  definite 
time  is  fixed  for  their  removal.  The  phrase 
**  in  contemplation  of  immediate  separation 


*Tran!(feri  of  personalty,  by  what  laws  ^v- 
smed.  see  note,  12  U.  bT^Sfb. 

After-acquired  title,  when  embraoed  within 
saortKSgt  o(,  see  note,  76  D.  72i-788k 


from  the  soil,"  is  used  to  distinguish  a  sale  of 
standing  trees,  or  srowing  crops,  which 
passes  no  interest  in  the  lana  except  a  license 
to  enter  upon  it  for  the  purpose  of  removinf 
them,  from  a  oontract  (JbnfSrring  an  ezdn- 
sive  right  to  the  land,  for  a  time,  for  the  par- 
pose  of  making  a  profit  out  of  the  growth 
npon  it.     Byaasee  v.  Beese,  83  D.  481. 

The  selection  and  marking  of  trees  sold  as 
chattels  by  the  purchaser,  with  the  knowl- 
edge and  consent  of  the  vendor,  is  a  con- 
etructive  delivery,  and  the  title  vests  in  the 
purchaser  as  against  the  vendor.  lb. 
^  A  bona  fide  purchaser  for  a  valuable  con- 
sideration paid,  who  acquires  title  to  land 
before  he  has  notice  of  a  sale  of  the  standing 
trees,  is  entitled  to  them,  and  the  purchaser 
of  the  trees  must  look  to  his  vendor  for  dam* 
ages,    lb. 

Defendants  purchased  of  J.,  and  paid  for,  a 
quantity  of  Unseed.  At  the  time  or  the  pur- 
chase, J.  did  not  have  the  linseed;  but  three 
days  afterward  he  procured  a  quantity  of 

Slaintiffs  by  fraudulent  representation^  and 
elivered  it  to  defendants  with  the  bUl  of 
lading.  Held,  that  the  plaintifiiB  could  re* 
cover  the  linscHsd  of  the  defendants.  Bernard 
V.  Campbell,  14  K  289. 

A  safe  of  ice,  already  formed  m  a  pond,  ia 
a  valid  sale  of  personal  property.  Miggint  v. 
Kwtterer,  32  H.  160. 

Whether  courts,  independently  of  positive 
legislation  or  local  estalnisheJ  regulations  in 
regard  to  the  transfer  of  personiu  property^ 
oan  discriminate  in  favor  of  their  own  citi- 
sens  and  maintain  their  consistency  in  hold* 
ing  that  personal  property  has  no  locality^ 
qwBre.     WaUer§  v.  WhUlock,  76  D.  607. 

0.  Bighta  of  owner  wrongfully  dia* 
poaaeaaecL* — The  owner  of  property  tor 
tiously  taken  or  converted,  if  it  oan  be 
identified  and  a  delivery  had,  is  entitled  to 
recover  it,  notwithstanding  any  change  of 
form  or  addition  to  its  value  which  may  have 
been  made  by  the  labw  of  the  wrong-doer. 
Weymouth  v.  Chicago  etc  ffy  Co.,  84  D. 
763.  Accordingly,  a  trespasser  who  cats 
down  trees  and  converts  the  lumber  into 
shingles  acquires  no  title.  Bett»  v.  Lee,  4  D. 
368;  Strubbee  v.  TrusUes  Cincinnati  B'y,  39  R. 
261.  Where,  however,  the  property  has 
been  so  ohan^jed  in  its  character  as  to  have 
lost  its  identity,  it  ceases  to  have  the  same 
legal  existence,  and  the  owner  cannot  pnrsae 
it  M^ainst  third  persons.  Crou  v.  Mxtrwton^ 
44  D.  363. 

Where  a  person,  without  the  consent  or 
knowledge  of  the  owner,  entered  on  land 
and  out  timber  which  he  made  into  coal,  he 
cannot  maintain  trover  for  the  coal  whioh 
remained  in  possession  of  the  owner  of  the 
timber.     Curtis  v.  Croat,  6  D.  204. 

*  Equity  Jurisdiction  for  recovery  of.  see  not^ 
61  D.  589.  590. 

Acta  which  owner  may  commit  In  taking  es 
retaking,  see  note,  82  D.  67S-679l 
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One  WTODfffally  dispoMOsaed  of  his  ffoodt 
may  retake  uiem  whereTer  he  oan  find  tnem, 
provided  it  be  not  done  in  e  riotout  or  for- 
cible maimer.    Bcib  t.  JSocwotift,  12  D.  273. 

A  forcible  attempt  to  retake  goods  may  be 
repelled  by  force,  and  if  the  one  making  each 
forcible  attempt  voond  the  other,  an  action 
for  the  battery  will  lie  in  favor  of  the  latter, 
although  the  first  may  have  had  the  better 
claim  to  the  property.     /&. 

Tho  owner  of  a  chattel  wrongfully  taken 
from  his  poiiewion  and  placed  upon  &e  land 
of  another  may  lawfully  enter  and  retake  it, 
and  is  not  liable  even  for  nominal  damages 
for  so  doing.     Ckamben  v.  BedeU,  37  D. 

The  owner  has  the  risht  of  recaption  of 
personal  property,  and  may,  without  any 
prior  request,  taJke  it  from  one  who  improp- 
erly detains  it;  but  unless  it  was  seized  or 
attempted  to  be  seized  forcibly,  the  owner 
eannot  justify  more  than  gently  laying  his 
hands  en  the  wrong-doer  for  its  recovery. 
Scribner  ▼.  Beach,  41  D.  265. 

Where  a  trespasser  carries  away  a  bar  or 
pole  of  another  person,  and  uses  it  in  oon- 
stmcting  a  staging  for  his  own  use,  the 
owner  may  recapture  it  at  any  time  without 

gVing  notice  to  the  trespasser  of  its  removal 
om  the  staging.  Ana  if  such  trespasser 
SPBstains  damage  by  reason  of  the  f  alUng  of 
the  staging,  owing  to  the  removal  of  the 

Ele  without  notice  to  him,  the  owner  is  not 
ble  therefor.  His  loss  in  such  case  is 
damnum  abt^ue  it^uria.  White  v.  TwUeheU, 
COD.  2M. 

Where  the  owner  of  a  colt  ezchaDges  it 
for  a  mare  on  condition  that  the  exchange 
shall  be  permsnent,  provided  the  title  to  the 
shall,  upon  inquiry,  prove  good,  other- 
the  owner  of  the  colt  to  have  the  right 
to  reclaim  it  wherever  found,  and  it  proves, 
npom  inquiry,  that  the  mare  was  stmen  by 
tlio  party  offering  to  exchange  her,  the 
owner  of  the  colt  may  reclaim  it  from  one 
who  purchased  it  from  the  thief,  without 
Botioe  of  the  terms  upon  which  the  latter 
held  it,  and  such  purchaser  cannot  maintain 
troTcr  for  the  recovery  of  the  colt  from  its 
•ngiiial  owner.    Sievena  v.  Ellis,  77  D.  240. 

The  mere  naked  possession  of  personal 
property  in  a  vendor  will  not  prevail  against 
the  true  owner,  who  may  follow  his  prop- 
orty  and  reclaim  it  wherever  found.  Faw- 
etU  ▼.  Oe&ont,  83  D.  278. 

7.  Abandoniuexit  and  relinqiiish- 
ment. —  Property  found  to  be  derelict,  in  a 
strict  maritime  sense,  does  not  imply  that 
the  owner  is  divested  of  all  right  in  such 
property.    W^man  v.  Hurlburt,  40  D.  461. 

Aandonment  of  property  divests  the 
owner  of  his  title  therem,  and  the  finder 
who  reduces  ths  earns  to  possession  after 
sneh  abandomoeiit  is  not  guilty  of  oobtst* 
/ft. 

Ths  Iftw  wiD  hnply  an  abandonmHift  of  a 


wreck  without  the  positive  testimony  of  an 
owner  of  the  boat  and  cargo  in  affirmatior 
of  the  fact,  where  such  wrc'sk  is  covered  by 
sa  island  formed  upon  it,  on  which  trees 
have  grown  to  the  height  of  thirty  or  forty 
feet^  and  the  owners,  uter  recovering  a  por- 
tion of  the  cargo,  have  abandoned  the  re^ 
mainder.     Eada  v.  Braznlton,  79  D.  1^8. 

The  finder  of  wreck  as  such  is  entitled  to 
the  property  as  owner,  or  to  its  possession 
as  salvor,  and  will  be  protected  from  the  in* 
terference  of  third  persona.    lb. 

Proper^  is  abandoned  when  it  is  thrown 
away  or  ii  voluntarily  forsaken  by  the  owner. 
It  then  becomes  the  property  of  the  first 
occupant,  subject  to  the  superior  claim  of 
the  owner,  except  that  in  sslvage  oases,  by 
the  admiralty  law,  the  finder  may  retain 
possession  until  paid  his  compensation,  or 
until  the  property  is  submitted  to  legal  ja* 
risdiction  for  the  ascertainment  of  compen> 
sation.    /&. 

Occupation  or  possession  of  property  lost^ 
abandoned,  or  without  an  owner,  as  a  wreck, 
must  depend  upon  an  actual  taking  of  the 
property  with  the  intent  to  reduce  it  to  pos- 
session. This  possession  need  not  be  an 
abeolute  or  perpetual  appropriation  of  the 
property  to  the  use  of  the  nnder,  nor  need  the 
act  of  taking  possession  be  manual;  still, 
marking  trees  that  extend  across  the  wreck, 
or  affixmg  temporary  buoys  to  it,  are  not 
such  acts  of  possession  as  the  law  will  notice 
and  protect  as  indicating  a  desire  or  intent 
tion  to  appropriate  the  property.     lb* 

8.  Bighto  of  finders.*— The  finder  ol 
a  lottery  ticket  purporting  to  be  payable  to 
the  holder  cannot  sustain  an  action  thereon. 
McLaughlin  v.  Waite,  21  D.  232. 

The  finder  of  a  chose  in  action  cannot 
maintain  any  action  against  the  maker  to 
recover  the  amount  due  thereon.     76. 

Payment  to  the  finder  of  a  chose  in  action 

nrporting  to  be  payable  to  the  bearer  or 

older  will  not  protect  the  obligor  against 

an  action  by  the  true  owner,  if  he  knew  that 

the  person  whom  he  paid  was  not  such  owner. 

Jb, 

The  finder  of  lost  property  acquires  a  rights 
upon  return  of  the  property  to  its  owner,  to 
any  reward  that  may  have  been  offered  by 
the  owner  for  a  return.  Deshndet  t.  WUmm^ 
26  D.  187. 

If  no  reward  is  offered  for  finding  of  lost 
property,  the  finder  thereof  is  entitled  to  no 
reward  or  remuneration.  WcUU  v.  Ward^ 
62  D.  299. 

The  finder  of  lost  property  cannot  be  al- 
lowed to  judge  as  to  how  much  his  demand 
for  trouble  and  expense  in  finding  the  prop- 
erty shall  be,  and  then  how  much  he  ought 

*  Who  is  Under  of,  and  his  duty,  see  notes,  II 
R.  187-18»;  SO  K.  180-182. 

Trover  by  finder  of.  see  note,  18  D.  66-59. 

Laroenj  by  finder  of,  see  note,  17  JL  140^  Uli 
Lascbitt,  11;  fiiWASOs. 
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to  use  the  property  to  satisfy  such  demand. 
lb. 

The  reward  must  be  ratably  apportioned, 
in  case  part  only  of  the  lost  property  is  found 
ftnd  returned,  besiondes  v.  niltion,  25  D.  187. 

The  finder  of  stray  horses  which  die  while 
being  used  hj  him  in  the  ordinary  course  of 
his  business  is  liable  to  the  owner  thereof  for 
their  value.      Watts  v.  Ward,  62  D.  299. 

The  finder  of  lost  property  is  entitled  to 
it  as  against  all  the  world  except  the  real 
owner,  and  ordinarily  the  place  where  it  is 
found  is  of  no  consequence.  Durfier.  Jones, 
23  R.  528. 

A  bought  an  old  safe,  and  afterward  of> 
fered  it  to  B,  who  refused  to  purchase  it.  It 
was  then  left  with  B  for  sale,  B  having  per- 
mission to  use  it.  B  found  between  the  outer 
casing  and  the  lining  a  roll  of  bank  bills  be- 
longing to  some  person  unknown,  whereupon 
A  first  demanded  the  money,  and  then  de- 
manded the  safe  and  its  contents  as  they 
were  when  B  received  them.  The  safe  was 
returned^  but  the  money  retained  by  B.  In 
aasumjmt  brought  by  A  against  B  for  the 
money  found, —  fields  that  as  against  A,  B  was 
entitled  to  retain  the  money,     lb. 

A  servant  in  a  hotel  found  a  roll  of  bank 
notes  in  the  public  parlor,  and  informed  her 
master,  who  suggested  that  it  belonged  to  a 
transient  guest,  and  received  the  money  from 
her  to  give  to  him.  It  proved  not  to  belong 
to  the  gpest,  and  the  servant  demanded  it 
from  the  master,  who  refused  to  return  it. 
Held,  that  she  could  recover  it  from  him. 
Hamaher  v.  Binnchard,  35  R.  664. 

The  plaintiff,  while  engaged  as  an  employee 
in  the  defendant's  pa^r-mill,  in  assorting  a 
bale  of  old  papers  which  the  defendant  had 
boneht  for  manufacture,  found  a  number  of 
bank  notes,  in  a  clean  unmarked  envelope, 
in  a  bale,  and  delivered  them  to  the  defend- 
ant for  the  purpose  of  ascertaining  if  they 
were  good,  and  upon  his  promise  to  return 
them.  The  defendant  refusing  to  return 
them  u])on  demand, —  hdd,  that  the  plaintiff 
was  entitled  to  recover  their  value  from  him, 
Bowen  v.  SuUhfon,  30  R.  172. 

The  proprietor  of  a  shop  is  entitled  to  the 
possession  of  a  pocket-book  which  has  been 
accidentally  left  by  another  upon  a  table 
there,  'and  has  remained  uncalled  for,  as 
against  a  stfan^er  who  first  sees  it  there. 
Property  so  left  is  not  to  be  treated  as  other 


lost  property,  so  as  to  entitle  the  finder  to 
take  and  hold  possession.  MeAvoy  v.  Me* 
dtna,  87  D.  733. 

The  owner  of  a  tannery  sold  it,  and  aooi- 
dentally  omitted  to  remove  a  few  hides  from 
the  vats.  Many  years  afterward  a  laborer 
found  them.  Held,  that  he  got  no  title  to 
them,  they  not  being  lost,  abandoned,  dere- 
lict, nor  treasure-trove,  and  that  they 
belon^d  to  the  original  owner  or  his  repre- 
sentatives.    Livermore  v.    White,  43  R.  600. 

The  plaintiff^  having  fouud  a  bank  note, 


deposited  it  for  gratuitous  safe-keeping  with 
the  defendant,  from  whose  safe  it  was  stolen 
by  burglary.  Hekl,  1.  That  in  the  absence  of 
any  claim  by  the  rightful  owner  communi- 
cated to  the  defendant,  the  plaintiff  had 
such  in  interest  in  it  as  woula  entitle  him 
to  recover  it  from  the  defendant;  but  2. 
That  the  defendant  was  not  liable  unless  he 
had  been  grossly  negligent  in  his  care  of  the 
note.     Tandl  v.  Seaion,  26  R.  380. 

9.  ConfosiozL  or  accession.* — Confu- 
sion of  goods  has  takan  place  when  there  has 
been  such  an  intermixture  of  goods  owned 
by  different  persons  that  the  property  of  each 
can  no  longer  be  distinguishecL  HesseUine 
V.  StoekweU,  50  D.  627. 

The  doctrine  of  confusion  of  goods  is:  If 
the  goods  can  be  distinguished  and  separated 
each  may  claim  his  own;  if  the  goods  are  of 
the  same  nature  and  value,  as 00m,  tea,  etc, 
then  each  may  claim  his  aliquot  part;  but  if 
the  mixture  is  not  distinguishable,  nor  an 
aliquot  division  possible,  then  the  party  who 
occasions,  or  through  whose  neglect  or  fault 
occurs,  the  wrongful  mixture,  must  bear  the 
whole  loss.  Jfobinson  v.  HoU,  75  D.  233; 
Hesaeltine  v.  StoekweU,  50  D.  627;  Sims  v. 
Okaener,  48  D.  120;  Inglebright  v.  Hammond^ 
53  D.  430. 

Where  a  person  mingled  his  hay  with  that 
of  a  judgment  debtor,  and  did  not  and  could 
not  identify  his  own,  —  held,  that  the  mass 
became  the  property  of  the  judgment  debtor 
as  between  the  par^  mixing  the  hay  and  aa 
officer  levying  upon  the  same  under  a  writ 
of  execution  against  the  debtor.  Bobuuon  v. 
HoU,  75  D.  m 

The  injured  party  is  entitled  to  replevy  a 
whole  body  of  mixed  lumber  where  one  mil- 
fully  and  indiscriminately  intermixes  his 
own  lumber  with  that  of  another  person  so 
that  they  cannot  be  distinguished,  and  where 
the  two  lots  so  mixed  are  of  different  quali- 
ties or  values.     Jenkins  v.  Steanka,  88  D.  675. 

The  doctrine  of  confusion  of  goods  is  appli- 
cable to  mill-logs  and  other  lumber.  Hestel' 
tine  V.  StoekweU,  50  D.  627. 

"Accession"  and  specification  explained 
and  defined.     Lampton  ▼.  Preston,  19  D,  104. 

The  owner  of  property  movable  or  immov- 
able has  a  right  by  accession  to  that  which 
is  added  or  united  to  it.  Peiree  v.  Ooddard^ 
33  D.  764. 

The  owner  of  the  principal  materials  ac- 
quires hj  rieht  of  accession  the  ri^ht  of 
property  in  the  whole  where  the  materials  of 
two  persons  are  united  by  labor  into  a  joint 
product.     Pulci/er  v.  Page,  64  D.  682. 

A  willful  trespasser  can  acoulre  no  ri^ht 
by  accession  to  the  property  01  another,  and 
the  owner  may  reclaim  it  notwithstanding 

*  See  monographic  note  on  title  by  accession 
and  COD  fusion,  54  D.  5&J^97.  • 

Alteration  in  form  of  property,  what  sfA^ts 
owner's  right  to  recover,  see  note.  4  1).  sja^-mI 

Wrong-doer  changing  form  of  property,  whether 
acquires  title,  see  note,  53  D.  315.  Bi6. 
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•oy  Alteimtum  of  form.  aDless  it  be  changed 
into  a  different  species  and  incapable  of 
restoration  to  its  original  titate.  rehrce  v. 
GodcUtrd,  33  D.  764. 

The  title  to  chattels  is  not  changed  by  be- 
•towal  of  labor  or  skill  npon  them,  by  a  will- 
fol  wrong- doer«  in  manufacturing  them  or 
changing  them  into  a  commo<lity  of  another 
kind.  No  matter  how  great  the  transfornia- 
tioa  may  be,  the  tme  owner  may  follow  and 
ceelaim  bis  materials  as  far  as  he  can  prove 
their  identity.  SUabur^v.  i/cCoon,  53  D.  307; 
Ihnm  T.  Oneal,  60  D.  140.  But  the  right  to 
the  asime  may  be  so  acquired,  provided  the 
poesseasion  of  the  same  is  innocently  obtained 
and  the  species  of  the  property  be  changed. 
LawrHam  v.  PrttOtm^  19  D.  104. 

Wuiful  trespassers  taking  oom  and  mak- 
ing it  into  whisky  acquire  no  title,  and  can 
maintain  no  action  against  an  officer  seizing 
and  aellin|(  the  whisky  in  their  distillery,  on 
an  execution  against  the  owner  of  the  com. 
SUtbwry  V  McCoan,  53  D.  907.  Contra,  SiU- 
^mry  ▼.  MrCooH,  41  D.  753. 

\hm  owner  of  the  principal  materia N  of  nn 
article  manufacturea  by  an  other  who  also  sup- 
plied aome  slight  deficiencies  iu  tlie  luaieriats 
la  the  owner  of  the  manufactured  article,  but 
the  nuMinfaeturer  has  a  lien  thereon  for  his 
services  and  materials.  i>tfnii  v.  Oneal,  60 
D.  140. 

One  of  two  tenants  in  common  of  oer 
tain  timber-land  conveyed  his  undivided 
half  of  the  land  by  warranty  deed  to  certain 
parties  to  whom  he  was  indebted,  such  par- 
ties agreeing  orally  to  reoonvey  upon  the  dis- 
cfaaz^ge  of  ue  indebtedness.  Subsequent  to 
ibm  sale  of  his  interest  in  the  land,  and  under 

ithority  previously  given  by  his  co-tenant, 
vendor  sold  a  quantity  of  the  timber 
growing  upon  the  land  to  a  third  party, 
who  cat  and  manufactured  the  same  into 
hoops.  An  action  of  replevin  was  brought 
by  the  owners  of  the  land  to  recover  the 
hoops.  It  was  shown  upon  the  trial  that  the 
ralue  of  the  timber  was  twenty-five  dollars, 
end  that  the  value  of  the  hoops  was  seven 
kondred  doUan.  Heldf  that  evidenoe  show- 
ing thet  the  defendant  purchased  the  timber 
•ad  Duuinf  actured  it,  in  good  faith,  was  admis- 
sible; and  that  upon  such  showing  he  was 
entitled  to  have  the  jury  instructed  that  the 
title  to  the  timber  was  changed  by  a  substan- 
tial change  of  identity,  and  that  the  remedy 
of  the  plaintiff  was  by  an  action  of  trespass. 
Wetktrbee  v.  Oreen,  7  R.  653. 

Where  one  by  mistake,  in  good  faith,  has 
expanded  labor  upon  the  property  of  an- 
other, not  destroying  its  itf entity,  nor  con- 
verting it  into  something  substantially 
different,  nor  essentially  enhancing  its  value, 
he  cannot  recover  compensation  therefor 
from  the  owner,  although  the  owner  has 
availed  himself  ol  the  benefit  liie  Royal  M, 
Co.  ▼.  HerUn,  26  R.  520. 

Where  one  by  mistake  and  in  good  faith 


cut  cord-wood  on  the  land  of  another,  and 
hauled  it  to  a  landing  and  piled  it,  and  the 
owner  seised  and  sold  it,  —  held^  that  the 
owner  was  not  liable  for  the  value  of  suoh 
labor.     Pt. 

10.  Derelict  property.*— The  owner 
of  property  which,  without  his  fault  or  neg- 
ligence, is  carried  by  high  water  down  a 
stream  and  deposited  upon  the  lands  of  an- 
other, will  not  be  liable  for  any  damage 
occasioned  by  it,  unless  he  reclaim  it,  in 
which  event  he  must  make  good  the  dam* 
ages  done.  Sheidom  v.  Sherman^  1  K  569; 
Lhme^  v.  Phihdelphia,  8  R.  578. 

PEB80NAL   BEPAESSKTATIVBa 

Competency    of,   as    witnesses,     see  Wn- 

NKSSKS,  5(i. 
Generally,  see  ExicnroRS,  etc. 
Set-off  in  actions  by  or  against,  see  Ssr-orVf 

23,  24. 
When  limitation  begins  to  run  for  or  against, 

see  LncrrATiona  or  Acriovs,  26. 

PSBSONALTT. 

Sales  of,  by  infants,  validity  of  see  Iwf  Aim^ 
26. 

See  Pkrsohal  Psofbbtt. 

PETITION. 

For  diToroe^  see  Marriaob  an  DitoboIi 

67. 
For  partition,  see  Partitiok,  16. 
For  sale  of  infant's  lands,  see  IxwAvn,  IOl 
For  specific  performance,  see  Sricirio  FaB* 

roufAHCB,  35. 
In  action  for  malicious  prosecution,  see  Ma* 

UCIOUB  PROHKCUTION,  9. 

In  actions  under  codes,  see  Plsading,  94. 
In  foreclosure  suit,  see  BjIortaois,  82. 
To  sell  decedent's  land  for  payment  of  debts, 
see  ExBcuTORs,  etc,  109. 


See  LARCKmr,  12. 

PBWS. 

Property  in,  and  rights  of  owners, 

UGIOU8  SOOIKTIKS,  9. 


see  R»- 


PHYSI0IAN8  AND  SURGEONS. 

[Includes  the  right  to  practice  medicine  or  sui^ 
gery,  and  the  sfatutory  reKnlatlons  thereof;  the 
HRht  of  physicians  or  sursreona  to  compenBatlon, 
aud  how  enforced:  the  kkIU  required  of  them; 
their  Uabilitv  for  want  of  skill,  or  for  negligence 
or  malpractice:  privileged  communications  be- 
tween physician  and  vatlent;  and  the  law  relat- 
ing to  medical  societie^.l 

Competency  of,  as  experts,  see  Witnbssis, 

134. 
Competency  of,  as  witnesses,  see  Wimsssn, 

71. 

*  Owners  of  property  set  adrift  bT  floods, 
wrecks,  and  other  causes,  rights  and  uabilltiei 
of,  see  note.  56  D.  5cS-6L2. 
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Vor  laAuK  to  Kot«»  In 

1.  The  right  to  practice  medidne  or 
•nrgery.  —  An  agreement  by  m  phydoian 
transferring  his  practice  and  good-will  to 
another  phyrioian  for  a  price,  and  guarantee- 
ing that  "no  other  physician,  for  the  space 
of  four  years,  will  establish  himself  in  this 
place  as  a  competitor,  unless  the  increased 
population  of  the  place  should  warrant  it, 
or  unless  the  purchaser  should  commit  some 
act  which  shall  forfeit  to  him  the  confidence 
of  the  community,"  and  that  if  any  such 
competitor  do  so  establish  himself,  the 
former  will  repay  the  sum  paid,  is  not  an 
a^Creement  which  is  void  as  bem^  in  restraint 
of  trade,  nor  too  uncertain  and  insensible  to 
support  an  action.  Oilman  t.  Dwightt  74  D. 
634. 

Plaintiff,  a  physician,  being  about  to  re- 
move from  the  town  where  he  lived,  agreed 
with  defendant,  also  a  physician,  in  consid- 
eration of  five  hundred  dollars,  to  recom- 
mend  him  to  his  patients,  and  to  use  his 
influence  to  induce  them  to  employ  him. 
UMf  that  the  agreement  was  lawful,  and 
not  against  public  policy.  Hoyt  ▼.  HMy,  12 
R.390. 

2.  Statutory  regulations  of  the 
right. — The  legislature  may  regulate  the 
practice  of  medicine  and  surgery,  and  pre- 
scribe the  qualifications  of  applicants  for 
license.     Baaiman  ▼.  StaU^  68  IL  400. 

A  statute  requiring  physicians  and  mid- 
wives  to  report  births  and  deaths  to  the 
clerks  of  courts  is  not  unconstitutional  nor 
unreasonable.  RofAnaon  ▼.  HamiUont  46  R. 
63. 

The  state  may  authorize  the  state  medical 
board  to  refuse  a  certificate,  as  a  necessary 
condition  to  the  right  to  practice  medicine, 
for  '*  unprofessional  or  dishonorable  con- 
duct," but  the  applicant  has  a  right  first  to 
be  heard,  and  is  not  entitled  to  mandatntu  to 
review  the  determination.  State  v.  State 
Med.  Blxam,  Board,  60  R.  675. 

Under  a  statute  regulating  the  practice  of 
medicine  and  surgery,  an  application  for  leave 
to  practice  who  has  a  diploma  must  furnish 
the  state  board  of  health  satisfactory  proof 
that  it  was  granted  by  some  legally  chartered 
institution  in  good  standing.  Held^  that 
the  granting  of  leave  by  the  board  is  discre- 
tionary, and  will  not  be  enforced  by  mandO' 
mue.    State  v.  Oregory,  63  R.  665. 

8.  Bight  to  compensation,  and  how 
enforced.  —  A  physician  or  surgeon,  with- 
out special  contract  for  the  purpose,  never 
stipulates  for  the  successful  conclusion  of 
his  services,  nor  is  he  ever  a  warrantor  or 
insurer.     Leighton  v.  Sargent,  69  D.  388. 

In  an  action  by  a  physician  for  his  services 
rendered  to  a  patient,  evidence  that  while 
rendering  such  services  he  attended  patients 
afflicted  with  small-poz,  and  communicated 
that  disease  to  the  defendant,  notwithstand- 
ing his  promise  made  to  the  defendant  when 
fint  employed  by  him  that  he  would  not 
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IKielslons  Mkd  Antierioaa  Reports,  •••  Tolsaso  t» 

while  attending  him  wait  upon  small-pon 

Satients,  is  admissible  for  the  purpose  of  re- 
ncing  the  recovery  for  the  services  in  the 
performance  of  which  tiie  violation  of  this 
promise  and  the  consequent  damage  oo- 
eurred.    Piper  t.  Memifeft^  54  D.  547. 

The  superintendent  of  a  hotel  at  a  water- 
ing-place does  not  render  himself  liable  for 
the  services  of  a  physician  by  sendinff  to  a 
friend  in  theneighborins  town  the  fol&wine 
telegram,  which  is  by  Dim  shown  to  saia 
physician:  '*  There  are  many  cases  of  yellow 
fever  at  the  Well;  send  out  s  physician  this 
afternoon  without  faU."  WUtianuY,  Briekeii, 
75  D.  88. 

The  facts  authorizing  a  rsooTsry  for  mal- 
practice constitute  a  defense  to  an  action  for 
professional  services.  Patten  v.  Wiggin^  81 
D.  693. 

A  consulting  surgeon  who^  at  the  request 
of  the  attending  surgeon,  and  with  the  con- 
sent of  the  patient,  renden  services  to  the 
patient,  may  recover  from  the  patient^  al- 
though the  attending  surgeon  had  agreed 
with  the  patient  to  pay  therefor,  but  with- 
out the  knowledge  of  the  consulting  surgeon. 
Cfarrey  v.  Stadler,  68  R.  877. 

A  physician  may  recover  for  his  services, 
although  he  was  mistaken  in  his  treatment, 

Srovided  he  was  not  negligent  or  unskillfnL 
lly  V.  WOfmr,  60  R.  668. 

4.  The  skill  required,  and  hoir 
proved.*  —  The  law  requires  of  physicians 
and  surgeons,  in  the  treatment  of  their  pa- 
tients, to  use  ordinary  skill  and  diligence 
only,  the  average  of  that  possessed  by  the 
profession  as  a  oody,  and  not  of  the  thor- 
oughly educated  only;  having  regard  to  the 
improvements  and  advancea  state  of  the 
profession  at  the  time  of  the  treatment. 
Smothen  t.  HankB,  11  R.  141;  Leighton  ▼. 
Sargent,  59  D.  388;  Patten  v.  Wigging  81  D. 
693;  WOmot  v.  Howard,  94  D.  338;  ^oriMe 
V.  MeanB,  25  R.  828. 

A  physician  mnst  use  reasonable  and  ordi- 
nary care  and  diligence  in  treatment  of  a 
case.     PaUen  v.  wlggin,  81  D.  693. 

A  physician  must  use  his  best  skill  and 
judgment  in  deciding  upon  the  nature  of  the 
disease,  and  the  hSa,t  mode  of  treatment^ 
and  the  management^  generally,  of  the  pa- 
tient,    lb. 

A  physician  is  not  a  warrantor  of  a  cure, 
and  IS  not  responsible  fbr  want  of  sucoeea  in 
his  treatment^  unleas  it  is  proved  to  result 
from  want  of  ordinary  care,  or  ordinary 
dcill  and  judgment.     lb. 

The  law  does  not  require  that  a  phvsiciaa 
or  surgeon  should  have  the  highest  skill,  or 
largest  experience,  or  most  thorough  educa- 
tion, equal  to  the  most  eminent  of  the  pro* 
fession.    lb. 

A  country  physician  and  suiveon  is  not 
bound  to  the  exercise  of  that  high  degree  of 

*  8kiU  and  knowledge  exacted  of,  see  not%  A 
B.  312-894. 
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■It  and  akin  ponened  by  «iiiiiMat  snrgeoiia 
firing  in  lar|pa  «itiM^  a&d  m^Wing  «  speSalty 
of  Uie  vnatMt  ol  ■army,  Init  only  to  that 
TCMonabla  dagraa  of  Mming,  art^  and  akill 
offdtnarily  poaieiaad  by  others  learned  in  hia 
profaaaion,  haring  regard  to  the  advanoed 
atate  of  tbo  aoianea.  8maU  t.  Boward,  86 
R.363. 

A  phyd«lan  or  anrgeon  ahonld  be  charged 
with  tike  oonaeqneneea  ol  onora  only  where 
ooold  not  have  anaen  except 
it  of  reaaonable  ekill  or  diligence. 
LdgUom  t.  8<myaU,  G9  D.  388. 

A  phyaieian  la  not  reeponaible  for  an  hon- 
eat  miatake  of  nature  of  Hiieaae,  or  aa  to  the 
beat  mode  of  treatment,  when  there  was 
reaaonable  gronnd  for  donbt  or  nncertaintyt 
prorided  he  ia  properly  qualified  aa  a  phyai- 
daa,  and  ezerciaea  the  proper  care.  FaUen 
V.  Wig^m,  81  D.  693;  LaghUm  ▼•  SargeiU.  69 
D.  388. 

A  phjaicnn  under  whoae  care  a  man 
placaa  bia  wif e^  aome  diatance  from  hia  own 
reaidfliioe^  ia  preanmed  to  have  authority  to 
do  nil  aneh  acts  and  adopt  auoh  course  of 
tecntment  and  operations  aa  are  in  his  opin- 
ion necessanr,  without  preyiously  notifying 
Um  hnsband  of  an  intended  operation;  nor 
need  he  prove  to  the  satisfaction  of  the  jnr^ 
tlia*  the  operation  was  necessary,  or  that  it 
would  be  dangerous  to  the  wife  to  wait  until 
her  hnaband  was  notified.  MeClalUn  v. 
Adnms^  31  D.  140. 

Bvideoce  that  a  person  accused  of  negli- 
gence and  nnskilHulness  in  the  treatment  of 
a  brbtken  ankle  was  educated  at  a  medical 
sehool  of  hiffh  repute,  was  a  roffularly  edu- 
cated and  akillful  physician  and  surgeon,  ia 
proper  and  should  be  admitted.  LaghUtn  ▼• 
toyeai;  69  D.  388. 

1m  reputation  of  the  inatitutioo  where 
the  physician's  studies  were  pursued  can 
have  no  legitimate  bearing  upon  question  of 
skfll  possBised  by  one  physician  as  compared 
with  othera.     LagkUm  ▼.  Sargent,  64  O.  323. 

The  treatment  off  a  phyaieian  of  one  par- 
tieahur  achool  ia  to  be  teated  by  the  general 
doetrinea  of  Ida  school,  and  not  by  those  of 
ether  achoola.     Pattern  t.  Wigam,  81  D.  693. 

The  number  of  eases  treated,  the  course  of 
treatment,  or  the  amount  of  practice  pos- 
aeaaed  by  a  phvsician,  is  not  competent  evi- 
denoe  to  show  his  skiU.  LeigkUm  v.  SargeiUp 
64D.  S23w 

In  an  action  against  a  surgeon  for  mal- 
practice^ evidence  of  his  reputation,  in  the 
eommunity  and  among  his  profession,  as  to 
skill,  is  inadmissible.     HoUtman  ▼.  JTby,  69 

E.  a9a 

Bvidenoe  introduced  to  prove  skill  pos- 
srisnd  by  a  surgeon  two  years  subsequent  to 
the  not  oomplained  of  ia  incompetent  to 
nrore  akill  at  the  time  that  the  act  was 
drao.     LeigkUm  ▼.  Sargent,  64  D.  323. 

Where  but  one  course  of  treatment  would 
be  aaggeated  by  physicians  of  ordinary  knowl- 


edge or  skill,  the  adoption  of  any  other  con 
may  be  evidence  of  a  want  of  ordinary  knowl* 
edffe,  akill»  or  oara.    PoOeii  ▼.  Wiggin,  81  D, 

Bvidenoe  that  a  skilled  somon  assisted  a 
physician  who  had  sole  controrof  a  case  could 
not  tend  to  prove  the  deg^  of  skill  possessed 
by  said  physician,  especially  when  were  waa 
a  disagreement  aa  to  mode  of  treatment  to 
be  pursued.     LeiMom  v.  SargetU,  64  D.  323. 

The  meaaure  of  skill  which  a  physician  ia 
bound  to  exercise  is  not  affected  by  hia  re- 
fusal of  the  proffer  of  assistance  from  other 
physicians.     Potter  v.  Wcarner,  36  R.  668. 

5.  XdAbiU^forwaatof  akilL*  — The 
civil  responsibility  of  physicians  and  surgeons 
in  the  treatment  of  their  patienta  is  not  gov- 
erned by  the  same  rule  of  law  that  applies  to 
mechanica  and  artisana  in  the  execution  of 
their  work.     Abmmd  v.  Nuaeni,  11  B.  147. 

A  physician  is  liable  for  dainagea  arising 
aa  well  from  want  of  skill  aa  from  the  want 
of  epplication  of  skilL  L<mg  v.  iforriMm,  77 
D.  72. 

A  physician  attending  patients  afilicted 
with  infectious  diseases  u  oound  to  take  all 
such  precautioua  as  experience  has  found  te 
be  necessary,  to  prevent  the  communication 
of  those  diseases  to  his  other  patients.  Piper 
V.  Menifee,  64  D.  647. 

A  surseon  is  not  liaUe  for  a  want  of  the 
highest  degree  of  skill,  but  only  for  the  want 
of  ordinary  skill,  care,  or  judgment.  HoW' 
ard  V.  Orover,  48  D.  478. 

A  surgeon  is  answerable  to  hia  patient  for 
error  of  judgment  so  gross  as  to  be  inconsis- 
tent with  the  use  of  that  degree  of  skill  that 
it  is  the  duty  of  every  surgeon  to  bring  to 
the  treatment  of  a  ease.  Weet  v.  iforfia,  80 
D.  107. 

A  surgeon  is  liable  for  the  mismanagement 
of  a  broken  arm,  whereby  it  became  defect- 
ive,  although  the  negligence  or  improper 
care  of  thoee  having  cbarae  of  the  sufferer 
aggravated  the  injury  and  caused  the  dam- 
age to  be  greater  than  it  otherwise  would 
have  been.     Wilmot  v.  Howard,  94  D.  338. 

Where  the  original  treatment  of  a  broken 
arm  by  a  surgeon  was  such  that  the  arm  muat 
have  inevitawy  been  injured,  the  mismanage- 
ment of  those  having  the  patient  in  charge, 
whereby  the  injury  waa  aggravated,  goes 
only  to  the  measure  of  damages,  and  not  to 
the  right  of  action  against  the  surgeon.     lb. 

Where  a  person  had  sustained  an  oblique 
fracture  of  the  larger  bone  of  the  leg,  and 
the  surgeon  in  attendance  neglected  promptly 
to  use  the  customary  appliances,  for  exten- 
sion and  counter-extension,  whereby  the 
limb  was  materially  shortened,  it  not  appear- 
ing that  the  patient  was  unable  to  unaerge 
such  treatment,  — held,  that  the  surgeon  was 
liable  in  damagea.  Bamee  v.  Means,  26  B» 
328.  

*  Liability  of  phyalclans  and  surgeons  for  ne^ 
,  gence,  uee  note,  48  D.  4S1-4S7. 
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Vor  Ind^z  to  Vote*  te 

0.  or  ft»r  malpractiiM.*  —  1.  CTen- 

•ratfy.  —  Where  a  physiouui  wm  charged  in 
an  action  for  damages  for  wonnding  and  in- 
juring a  patient  in  duld-birth,  ^-  luldf  that 
particular  acti  of  tiie  defendant  might  be 
giren  in  evidenoe  to  nutain  the  general 
allegations,  and  that  it  was  oompetent  for 
the  pliuntiff  to  show  by  what  means  such  in- 
Jnriee  and  wounds  were  reoeived.  Oranm9 
T.  Bnmdm,  5  D.  143. 

Evidence  of  the  deolarations  of  the  de- 
fendant that  the  patient  was  infeoted  with 
the  venereal  disease,  and  that  this  was  the 
oause  of  protracted  labor,  when  it  appeared 
that  she  bad  no  sneh  dissatn,  was  held  ad- 
missible, for  the  purpose  merely  of  showing 
the  d^endant's  ignorance  as  to  the  real  state 
of  her  ease.    76. 

It  was  held  to  be  oompetent  to  show  that 
the  defendant  had  not  been  regularly  bred 
to  hii  profession,  to  rebut  evidence  intro- 
dttoed  ny  him  of  his  general  professional 
oharaeter.    ih, 

A  phjrsioian  is  liable  for  injuries  resulting 
from  his  carelessness,  or  from  a  want  of  or- 
dinary diligence,  care,. and  skilL  Principle 
applied  to  careless  vaccinating.  London  v. 
Jiumpkrtif^  2S  D.  838. 

When  an  action  is  brought  against  a  snr* 
geen  for  an  injury  arising  from  unskillful 
treatment^  the  burden  of  proof  is  on  the 
plaintiff  to  show  want  of  knowledge  and  skill 
on  the  part  of  defendant  LeigSkm  v.  Aw- 
^61^,64  0.  828. 

Negligent  or  improper  conduct  of  a  pa- 
tient wiu  not  defeat  his  risht  of  recovery 
against  his  physician  for  malpractioe,  unless 
it  substantially  contributee  to  the  injury  for 
which  the  patient  seeks  to  recover.  Weti  v. 
Martm,  80  D.  107. 

A  complaint  chai|(ed  that  the  defendants 
undertook  as  surgeons  to  set  and  heal  plain- 
tiff's arm  which  was  brok.D,  but  that  they 
■o  negligently  conducted  themselves  in  ai- 
temptmg  so  to  do  that  the  arm  was  rendered 
worthless.  Held,  that  the  cause  of  action  was 
CB  coniraetu,  and  not  ex  deUelo,  and  therefore 
only  barred  by  the  statute  limitinff  actions 
on  contracts.    SkUeif  v.  Jameeon,  15  R.  28ft. 

^  MaipraeUce  rttmUina  <n  death.  —  An  ac- 
tion for  damages  can  be  sustained  by  the 
husband  against  a  surgeon  for  an  unskillful 
operation  upon  his  wife,  notwithstanding 
she  dies  in  consequence  thereof.  Oroes  v. 
Ouihery,  1  D.  61. 

The  right  of  action  for  malpractice  result- 
ing in  the  death  of  a  wife,  if  it  grows  out  of 
the  breach  of  the  contract  for  skillful  ser- 
vice on  the  part  of  the  physician,  is  a  chose 
in  action,  and  survives  the  death  of  the  wife. 
Leng  v.  Morrison,  77  D.  72. 

At  common  law,  the  right  of  action  against 
a  physician  for  malpractice  fonntlc  i  imi  tho 

*  Contributory  uegli»;euce  of  paueiu  wiiicii 
Will  har  recoetey  for  malpractice,  aee  notOk  M  K. 
170^  C7L 
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tort,  died  with  the  death  of  the  person  i»' 
jured.    Ih, 

The  following  instruction  is  correct:  **  The 
action  is  predicated  upon  the  injury  to  the 
deceased;  and  the  amoont  of  damages  should 
be  compeimatory  for  the  injury,  short  of  the 
loss  of  life,  which  the  law  cannot  estimato. 
The  jury  may  well  consider  the  pain  and 
suffering  of  the  deceased,  but  not  the  suffer- 
ing of  iMr  parents,  nor  the  safiering  nor  loes 
of  the  husband."    lb. 

For  malpractice  resulting  in  death  of  wile^ 
the  husband  has  a  right  of  action  for  the  loes 
of  service,  etc,  sustained  by  him  between 
the  timee  of  the  commission  of  the  injury 
and  the  death  of  the  wife.    Ih, 

The  husband  and  personal  repreeontative 
of  wife  must  join  in  action  for  malpractioe 
resulting  in  death  of  wife,  under  a  statute  pro- 
viding **  when  the  death  of  one  is  caused  by 
the  wrongful  act  or  omission  of  another,  the 
personal  representatives  of  the  former  may 
maintain  an  aotion  therefor  against  the  lat- 
ter, if  the  former  might  have  maintained  an 
action  had  he  lived,  against  the  latter  for  an 
injury  for  the  same  act  or  omission,*'  but  tho 
husband  would  have  no  riffht  to  settle  the 
suit,  nor  control  the  proceeds  of  it,  indepen- 
dent of  the  administrator,  since  the  etatute 
declaree  the  use  to  be  made  of  the  proceeds 
of  the  judgment  recovered,    lb. 

The  non-joinder  of  a  husband  with  the 
personal  representative  of  the  wife,  in  an  ac- 
tion for  malpraotice  resultiog  in  the  death  of 
the  wife,  is  no  ground  for  reversal  under  the 
code,  if  it  was  not  specially  rsised  as  an  ob- 
jection below.    lb. 

A  physician  prescribing  for  a  patient  hon- 
estly and  to  the  best  of  his  ability  is  not 
criminally  answerable  for  his  death  from 
the  medicines  so  preeoribed.  State  v.  Sckmlmt 
89  B.  187. 

A  physician  is  eriminally  liable  for  hia 
groes  ignorance  causing  the  death  of  hia 
patient,  but  not  for  mere  mistake  of  judg- 
ment.    State  V.  Hardieter,  42  R.  6. 

7.  Privile^  of  oommunicatlons  b«^ 
tween  physiciaiL  and  patient.*  — Tho 
narration  by  a  patient  to  his  ph^cian,  of 
the  oanse  of  nis  injuries,  received  soma 
months  previously,  is  not  admissible  as 
evidenoo,  on  the  jNu*t  of  the  patient,  of  the 
oanse  of  such  mjury.  Chapin  v.  Marl-^ 
borouf/h,  60  D.  281.  The  physician  cannot 
give  m  evidence  the  mere  statement  of  the 
part^  injured,  in  lieu  of  his  own  professional 
opimon.  IlUnoU  OenL  B.  IL  Co.  r.  Sutton^ 
92  D.  81. 

An  attending  physician  is  incompetent  to 
testify  as  to  information  of  the  condition  of 
the  insured,  aoquired  iu  his  attendance  and 
necessary  to  enable  him  to  preeoribe.  Dil^m 
her  V.  Home  Lffe  Ine.  Co.,  25  R.  182. 

I     *  Knowledge  obtained  in  ooune  of  profeoional 
employment,  whether  may  be  disclosed,   seo 
I  uotes,  St  &.  43&-iotf;  ttl  B^4, 6;  66  B.  ftJ^-fiST 
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oertun  exelaiiye  theory  or  dogma,  and  be- 
longinff  to  ao  UBociation  whose  purpose  wm 
at  vananoe  with  the  principles  of  the  society 
and  tended  to  disorganiie  it.  The  pUinti£b 
filed  a  bill  in  eqnity  against  the  society,  the 
board  of  trial,  and  the  committee  preferring 
charges,  alleging  that  it  was  the  defendant? 
iutention  to  expel  the  plain tifib  only  for 
practicing  homceopathy;  that  the  bodv  to  try 
them  was  wrongly  constituted;  and  that  the 
proceedings  were  irregnlar  and  void.  HM^ 
on  demurrer,  that  the  court  had  no  jnrisdio- 
tion  to  interfere  by  injunction.  Qrtgg  ▼• 
McM.  MediecU  8oc,  16  R.  24. 

A  board  of  censors  of  a  medical  society 
may  not  refuse  a  license  to  an  applicant  on 
the  sole  ground  that  he  is  net  worthy  of  pob- 
lic  confiiienoe.  Qag€  y.  Ntw  Hwm^  ste.  Mei, 
Soc,  5a  a.  492. 


Under  »  statate  prohibiting  the  disdosare 
by  a  physieian  of  information  acquired  in 
professloiial  attendance  and  necessary  to  en- 
able him  to  prescribe,  in  an  action  for  dam* 
agea  for  a  peraonai  injury  by  defendant's 
Tiolence,  a  physician  is  not  prednded  from 
dimlging  the  plaintifTs  admission  to  him 
Hiat  the  iBJuy  existed  before  the  defend* 
aat'a  aet,  nnlew  it  affirmatiyely  appeared 
that  the  diselosDre  was  naoessaiy  to  enable 
him  to  prseofibe.    Oampau  y.  North,  33  R. 


A  phyneian  eaUed  on  to  make  a  profes- 
siflBaf  examination  el  a  patient  may  not  be 
alkywed  to  testify  as  to  his  opinion  d  his 
health  baaed  on  **  general  sight,"  before  the 
^^rm—minnt'im,  or  any  oonyersation  with  him. 
OraUmm  ▼.  MdiropoiUam  Lsft  In».  Oo.^  44  R. 

In  an  action  on  a  life  insnranoe  policy, 
the  prohibition  of  testimony  by  physicians 
as  to  attendance  on  the  insured  before  the 
application  may  be  waiyed  by  the  benefi- 
ciary, bot  the  waiyer  as  to  one  does  not  pre- 
yent  his  asserting  the  priyile«e  as  to  others. 
Ftmn.  MuL  Li^nM.  Go.  y.  WUar,  50  R.  769. 

On  a  prosecution  for  abortion,  a  physician 
wImk  after  the  commiMion  of  the  crime,  was 
■aiectsri  by  the  public  prosecutor  to  attend 
and  examine  the  woman,  and  did  attend  and 
examine  her  with  her  consent,  was  allowed  to 
taatify  aa  a  witness  for  the  prosecutiou  to  his 
•piiiiont  founded  on  his  ooseryation  of  the 
woman  and  her  narration  of  the  cironm- 
atanees,  that  an  abortion  had  been  committed. 
inm  woman  was  alive  at  the  time  of  the  trial. 
Heidf  1.  That  the  disclosure  was  prohibited 
by  the  statute;  Z  That  it  was  incompetent, 
because  a  narration  of  past  events  and  not 
part  of  the  r9$  getUa,    Feoplo  r.  Murphy,  54 

kTsei. 

8.  Medical  aocietlea.  —  An  incorporated 
medirsl  society,  under  the  power  to  make 
the  by-laws  contained  in  its  charter,  may 
adopt  a  by-law  proyiding  for  the  expulsion 
of  a  member  who  shall  be  guilty  of  ungentle- 
manly  conduct  during  a  session  of  the  society, 
er  shall  conduct  himself  out  of  the  society  in 
each  a  manner  as  would  render  him  ineligible 
to  membership;  but  the  society  has  not  an 
nnoontrolUble  discretion  in  its  construction 
and  enforcement.  Slate  y.  Georgia  M.  5oc, 
95D.  40a 

An  incorporated  medical  society  cannot 
justify  the  expulsion  of  a  member  for  doing 
that  which  the  law  not  only  authorizes  but 
•noonrages.     Ih, 

A  medical  society,  incorporated  under  a 
charter  empowering  it  to  expel  its  members, 
summoned  the  plaiutifis,  who  were  members, 
to  appear  before  a  board  of  trial,  composed 
el  members,  to  answer  charges  preferred  by 
a  committee,  that  the  plaintiffs  had  violated 
the  by-laws  of  the  society  by  conduct  un- 
worthy honorable  physicians  and  members 
ef  the  society,  in  practicing  according  to  a 
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la  toiti  in  aqnify  oo  gnmnd  of  frmnd,  tm 

la  auta  inTolving  ftooomntB,  am  Aooovim^ 

IL 
In  ■nita  on  bail  boodi,  we  Bail,  24,  28. 
in  nita  on  injanotiim  bonda,  aae  Ikjuho- 

Tiojr,  66. 
In  aoita  on  official   bondi^  aoe  Omonui^ 

49. 
In  anita  on  ahariff'a  bond%  aae  Sukbuwi^ 

37. 
In  aoita  to  oonteat  wi]]%  aaa  WiLU^  Mk 
In  treapaaa,  aee  Tanpias,  32,  40. 
In  treapaM  to  try  title,  aee  TBMSFAsa,  40. 
Judgment  most  oonfonn  to  iaano  raiaed  by, 

aaa  JvDomiiT,  21. 
Lioenaa,  how  pleaded,  aee  Liobnbb,  S. 
Now  promiae  moat  be  pleaded^  aee  Baitk- 

nuFTCT,  48. 
Now  trial  for   imgnlaritaea  in,  aee  Nbw 

Trial,  1. 
Frowimptionfl  aa  to  pleading%  on  appeal,  aee 

AlTSAL,  22. 

Rnlea  lor  pleading  notioe^  aee  Nonci,  10. 
Bnlea  of,  aa  to  tender,  aee  Tbndxb,  20. 
Botting  np  a  release,  aee  Rmi.iaub,  9. 
Batthig  np  a  discharge  in  insolyenoy,  aee  In- 

SOLTUCT,  24. 

Baithig  np  frmnd  aa  a  defenaeb  aee  Fraxtd, 

34. 
Batting  np  the  statata.of  limitationa,  aee 

lAOTATioiia  or  AonoR%  16-18. 
Batting  up  naniy  aa  a  defenaa^  aee  UtoxT, 

L  Aa  OoMM OH  Law. 

I.  Oeneral  Priitdpte$, 

2l  The   Dedaraikm;  StaH  ^  I>s- 


&    TkBPhtL 

4.  DttmuTttm 

6w  BfpUeniion,  tmd  8tA§egiifmd  Plead* 

mg», 
8.  Prqferi  tmdOytr. 
DL  Iv  Bquiit. 

I.  Oenerai  PrmeMm, 
%  Bill;  Onm-UlL 
Sb  Plea;  Anewer, 
4.  Demurrer;  DiecUdmer^ 
6.  JUplkation, 
HL  Uivon  CoDBs    or    Pbooeduu   avp 
PnAonoB  Aon. 
I.  Oeneral  Prineiplee, 
%  OomplaiiU;  PeUOotL 

a.  Formal  Parta. 

6.  Statement  of  Oaoaa   of  Ao- 
Action. 

c  Prayer  for  Reliaf  or  Dam- 


B.  D^endarU'e  PUadhtge. 
€L  Answer. 
6.  Demorrar 
4.  Bepi^. 
!▼.  YmMomATum  or  Plsadihqi. 
y.  Thb    IflsuB;    In    Boop^    a»   how 


VL    EVIDSNGB    VNDBB    PlKADIROI;    Ya- 

RLAKGB. 

1.  In  AcUom  ai  Lam, 

2.  7a  Suit  in  Bg^uU^. 

3.  In  Acdone  under  Codee  <^  Pt^ 
^^  eedure, 

VIL  Brricr  or  Plbaoinos  as  Btiduio& 
VIIL  Sbbtiob;  Filing;  Withdbawal. 

DL    AMBNDBDANDSUPrLBXBHTALPLBA^- 

iMoa. 
X.  Rbmbdibs  roB  Bbbobs  anp  DEraon; 
Waivbb. 

L  At  Ck>MMON  Law. 
I.  Oeneral  Prmdplee. 

1.  Intometation  of  pleadings,  gen- 
orally.  —  Pleadings  are  to  be  taken  most 
strongly  against  t£e  pleader,  and  it  is  to 
be  snpposM  that  the  best  aspect  of  the 
case  has  been  presented.  Present  etc  qf 
Nalcha  v.  Minor,  48  D.  727;  Burrowe  r, 
Touttt,  39  D.  439;  Bx  parte  Martin,  68  D. 
321;  Chipman  T.  Bmeric,  63  D.  80.  Conse- 
qnently  in  an  actioa  against  a  sheriff  for  not 
levying  on  property  pointed  out  by  the 
plaintiff,  if  the  defendant  pleads  in  defense 
that  the  plaintiff^  sabsequent  to  the  levy  of 
the  first,  sued  ont  an  miaa  execation  which 
was  levied  on  other  property,  but  the  plea 
fails  to  show  what  disposition  was  made  of 
the  property,  the  conrt  will  infer  that  the 
property  was  sold  or  the  levy  set  aside. 
Lawaon  v.  State,  80  D.  238. 

The  rule  that  a  pleading  is  taken  moat 
strongly  against  the  party  making  it  is  drawn 
from  the  legal  supposition  that  every  suitor 
will  state  his  case  as  strongly  aa  the  facta 
warrant.     Qreen  v.  CoviUaud,  70  D.  726. 

No  great  strictness  should  be  required  aa 
to  the  manner  of  statins^  facts  in  the  records 
of  oourts  of  limited  and  special  jurisdiction. 
Haptee  v.  Meeke,  70  D.  703. 

8.  Form  of  allegations.  —Rnlea  of 
pleading  in  equity  are  not  so  strict  in  mat* 
ters  of  form  as  at  law;  courts  of  equitv  look 
to  substance,  not  form.  Btrely  v.  Staley,  25 
D.  303. 

The  dollar-mark,  prefixed  to  Arabic  nn« 
merals,  is  not  part  of  the  English  language, 
within  the  meaning  of  the  Vermont  statute 
requiring  pleadinn  to  be  drawn  in  the  Eng« 
Ush  language.  Otark  ▼.  Stottghton,  44  D. 
361. 

Short  pleadings,  when  applicable,  are  to 
be  encouraged.  Harlan  v.  Bemie,  76  D. 
428. 

8.  The  requisite  certainty.  —  Pre- 
sumptions of  law  need  not  be  averred  or 
proved.     Purgieon  v.  StaU,  61  D.  120. 

A  party  need  not  plead  a  fact  which  when 
eatablished  has  no  effect  whatever  except  to 
admit  secondary  evidence  to  sustain  his 
right  of  action  or  ground  of  defense.  Thus 
in  an  action  on  a  promissory  note  it  is  not 
necessary  to  allege  the  fact  that  the  note 
sued  on  ia  in  the  defendant's  possession,  il 
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■ach  be  the  oue,  for  the  right  of  aotion  would 
be  complete  and  oerfect  in  the  plaintiff,  not- 
withatandinfl  tiie  uotthat  defendant  had  got 
poeaeision  m  the  note.  In  laeh  a  case,  if 
defendant  refused  or  failed  oa  notice  to  pro- 
dnce  the  note  ined  on,  the  plaintiff  would 
have  a  right  to  give  secondary  evidence  of  its 
contents.   McClunky  v.  OerhuMer,  90  D.  512. 

In  pleading^  levy  on  execation,  it  is  suffi- 
cient to  allege  generally  that  the  levy  was 
made,  wHhout  stating  the  specific  acts  of 
the  sheriff  constituting  a  levy  in  law.  Bank 
y.  Jiogen,  97  D.  239. 

A  person  cannot  complain  of  error  who 
does  not  show  by  his  pleading  that  he  has 
some  cause  of  action  or  ground  of  defense. 
Sherman  r.  Clark,  97  D.  516. 

A  declaration  which  merely  describes  as 
''goods,  chattels,  wares,  and  merchandise," 
the  cargo  of  a  vessel,  for  the  failure  to  tow 
<mt  which  safely  the  action  is  brought,  does 
not  contain  a  description  sufficiently  certain 
and  definite.  Pennsylvania  tie.  Co.  v.  Jku^ 
dridge,  29  D.  543. 

4.  Pleading  moat  oontain  facts 
fnllv  and  plauily  stated.  —  Facts  should 
be  pleaded,  not  the  evidence  to  sustain  them. 
Church  V.  OUman,  80  D.  88. 

Pleadings  in  chancery  should  consist  of 
aTennents  of  fact,  and  not  of  inference  or 
argument.    Chambers  v.  Chalmers,  23  D.  572. 

5.  Bxhibita.  —  While  written  evidence 
may  be  filed  as  exhibits,  and  referred  to  as 
part  of  the  pleading,  good  pleading  requires 
that  the  substance  of  such  evidence  shall  be 
set  forth  by  proper  averments  in  the  plead- 
ing,    llarvep  t.  KeSy,  93  D.  267. 

An  allesanon  in  a  bill  contradicted  by  the 
exhibit  referred  to  is  unavailing.  Henderson 
T.  PidDeU,  16  D.  130. 

In  equity,  a  defendant  may  deny  on  oath 
the  execution  of  any  document  annexed  as 
an  exhibit  to  the  bill,  and  thus  put  the  com- 
plainant on  proof.  Oliver  t.  Persons,  76  D. 
657. 

Exhibits  in  chancery  which  are  lost  or 
mislaid  after  the  decree  may  be  supplied  at 
a  subsequent  term;  and  a  d^ect  in  the  rec- 
ord occasioned  by  a  loss  of  process  may  also 
be  supplied  in  the  same  way.  Oeniry  v. 
Hfddirqft,  18  D.  172. 

A  statement  in  a  letter  annexed  as  an  ex- 
hibit to  a  bill,  and  prayed  to  be  taken  as 
part  of  it,  will,  unless  qualified  in  some 
manner,  become  the  statement  of  the  bilL 
Minler  v.  Branch  Bank,  58  D.  315. 

The  instrument  set  out  in  a  pleading, 
though  called  by  a  wrong  name,  is  to  have 
effect  according  to  the  intention  of  the  par- 
ties. Thus  if  a  release,  so  called  by  the 
5 leader,  operates  in  any  way,  whether  as  a 
eed  of  bargain  and  sale,  a  covenant  to 
stand  seised,  or  as  an  instrument  in  any 
manner  effectual  to  pass  title,  the  pleader  is 
to  have  the  benefit  of  it  Thornton  v.  Mul' 
ptinne,  79  D.  548. 


A  plaintiff  is  not  required  to  attach  to 
his  petition  evidence  in  the  case,  but  simply 
the  instrument  or  account  on  which  ho 
brings  his  suit  Laiterdi  ▼•  Cook,  63  D. 
428. 

In  an  action  on  a  judgment  of  another 
state,  if  plaintiff  files  with  his  petition  a 
transcript  consisting  of  a  declaration  in  a#- 
sumpsU  and  the  judgment  thereon,  he  is  not 
precluded  from  offering  in  evidence  on  the 
triid  a  further  or  amended  transcript  con- 
taining; in  addition  to  the  declaration  and 
judgment  contained  in  the  first  transcript,  a 
copy  of  the  original  writ  or  summons,  and 
the  service  thereof.     lb. 

A  record  which  shows  a  cause  of  action 
and  a  judgment  rendered  thereon  is,  in  an 
aotion  on  a  judgment  of  a  sister  state,  suffi* 
cient  to  annex  to  plaintiff's  petition,  under 
the  provisions  of  section  1750  of  the  Iowa 
code,  which  requires  that  when  a  pleading  is 
founded  on  a  written  instrument  a  copy 
thereof  must  be  annexed  to  such  pleading. 
lb. 

6.  Pleadings  mvLst  not  contradict 
terms  of  written  instruments.  —  A 
party  relying  on  an  account  for  the  purpose 
of  claiming  a  credit  must  accept  it  as  a 
whole,  though  he  may  contradict  or  disprove 
it;  if  he  does  not,  it  is  evidence  to  go  to  the 
jury.     Turner  ▼.  Chfld,  17  D.  555. 

A  plea  by  the  drawer  of  a  bill  payable  at 
a  day  certam,  setting  up  a  parol  agreement^ 
at  or  before  the  making  of  the  bill,  not  to 
sue,  in  any  event,  before  the  stipulated  time 
of  payment  —  the  time  specified  in  the  bill 

—  IS  bad,  as  being  an  agreement  varying  the 
legal  effect  of  the  written  contract  as  to  the 
time  of  payment  Bockmore  t.  Davenmn% 
65  D.  132. 

7.  How  statutes  should  be  pleaded. 

—  A  public  statute  need  not  be  recited  or 
referred  to  in  pleading,  for  the  in  formation 
of  the  court,  but  will  be  judicially  noticed. 
Beed  v.  Northfi^ld,  23  D.  662. 

In  remedial  actions  under  a  statute,  no 
offense  need  be  set  out  and  an  action  against 
a  town  for  damages  from  a  defect  in  the 
highway  is  of  that  nature.     lb. 

Where  a  law  is  unconstitntional,  that  fact 
will  be  considered  without  its  haTins  been 
pleaded.  PeopU  v.  ComnCrs  of  Highways^ 
13  R.  681. 

A  different  rule  prevails  as  to  indictmenta, 
informations,  and  actions  for  penalties  under 
a  statute,  and  an  averment  that  the  act  was 
done  against  the  statute  is  necessary  in  such 
cases,  because  it  is  of  the  substance  of  the 
offense.     Reed  v.  Northfitld,  23  D.  6G2. 

A  party  who  would  bring  himself  within 
an  exception  must  plead  it;  but  if  the  ex- 
ception forms  no  part  of  his  cause  of  action, 
but  merely  an  excuse  for  his  adversary,  the 
latter  must  plead  it  Bloodyood  v.  Mohawk 
etc  R.  R.  Co.,  31  D.  3ia 

Where  usury  is  pleaded   in  bar  of    an 
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•etioQ  on  a  note  ezecoted  in  another  itatSi 
the  lawi  regolating  the  rate  of  interest  in 
that  state  mnst  be  averred  and  proved  as 
matters  of  fact    JtrntM  v.  Bavk^  46  D.  540. 

A  party  daiming  a  right  under  a  law  of 
foreign  jurisdiction,  and  not  under  the  com- 
moa  law,  most  prove  the  law  npon  which  his 
clnim  or  right  depends,  as  a  tact;  and  ap- 

E lying  this  princii|le  to  tiie  mles  of  pleading, 
e  would  be  reauired  to  set  out  the  law  or 
statute  upon  which  he  based  his  claim,  in 
order  that  the  court  might  see  if  it  supported 
the  right  asserted.  Qwm  r.  iToioeiC  62  D. 
785. 

8.  Tha  oommenoement  of  a  wirr.  is 
the  mere  recital  of  the  writ,  and  not  a  neces- 
sary part  of  a  declaration,  under  article  75 
of  Uie  Maryland  code,  which  declares  that  it 
shall  not  be  necessary  to  state  any  formal 
oommenoement  or  conclusion  to  any  declara- 
tioQ  or  other  plea.  WHpm  v.  WhiU^  90  D. 
113. 

The  demand  of  interest  in  the  commence- 
ment ol  the  declaration  is  unnecessary,  but 
it  forms  no  valid  objection  to  the  declara- 
tioo.     Dudlty  t.  Lindsey,  60  D.  622. 

9.  Videlicet.  —  Actions  on  contracts  and 
for  personal  injuries,  wherever  arising,  may 
be  brought  in  the  courts  of  Virginia,  with- 
out alleging  in  the  declaration  where  the 
eaoae  of  action  arose;  yet  in  cases  where  it 
may  be  necessary,  in  order  to  avoid  a  rari- 
anee,  by  fiotion,  the  plaintiff  is  permitted  to 
aver  under  a  vkUUeet  that  the  place  is  within 
the  jurisdiction  of  the  court  in  which  the  ac- 
tion is  brought    Shaver  v.  White,  8  D.  730. 

When  the  plaintiff  does  not  use  this  fic- 
tion, the  defendant  is  not,  in  general,  per* 
mittod  to  aver  that  the  cause  of  action  arose 
in  another  country,  except  to  justify  the  act 
by  the  laws  of  that  country,  or  to  show  that 
the  action  has  been  brought  in  an  improper 
form;  but  such  plea  goes  to  the  justification  of 
the  defendant,  not  to  the  jurisdiction  of  the 
eoart.     Jb. 

It  is  a  principle  that  if  a  party  be  justified 
as  to  a  tranfiaction  in  the  country  where  it 
took  place,  he  is  justified  everywhere.     lb, 

IQ.  Surplusage. — Surplusage  consists 
in  alleging  other  facts  than  those  necessarv 
to  charge,  and  may  be  entirely  disregarded. 
Com.  ▼.  Jeffriee,  8.3  D.  712.  But  the  objec- 
tionable part  cannot  be  stricken  -out  where 
enough  will  not  remain  to  make  a  cause  of 
action.     Crocker  v.  Mann,  26  D.  684. 

A  superfluous  alleviation  in  a  declaration 
may  Ito  rejected  as  surplusage,  as  where  in 
an  action  against  a  stockholder  in  a  corpora- 
tion, for  a  corporate  debt,  the  plaintiff  avers 
that  he  has  judgment  and  execution  against 
the  corporation,  and  also  that  the  corporation 
baa  been  dissolved,  when  either  fact  would 
entitle  him  to  recover.  Freeland  v.  Mo 
CnUmigK  43  D.  685. 

The  words  "survivor  of,"  eto.,  assumed  by 
plaintiff  in  his  pleading,  may  be  treated  as  a 


detcrtpHo  per$oncBf  or  rejected  as  surplusagOi 
Kinsler  v.  McCants,  53  V.  711. 

11.  Bepleader  — KewawigTunent.-^ 
A  repleader  will  be  awarded,  and  costs  to 
abide  the  final  event  of  the  suit,  where  the 
substance  of  the  defense  as  set  forth  in  the 
plea  is  godtl,  but  the  plea  is  bad  in  form. 
ParhhurU  v.  Sumner,  56  D.  94. 

Where  a  defect  is  radical,  going  to  the 
very  foundation  of  the  action,  where  the  er* 
ror  in  the  decree  is  apparent  by  referenoe  to 
the  bill  and  the  decree,  the  aggrieved  party 
may  assign  error,  although  no  demurrer  has 
been  interposed.    Oreyory  v.  Ford,  73  D.  638L 

2.  DeclaraUon;  State  of  Demand, 

12.  Naming  and  deecribixig  the  pajN 
ties. — Where  some  dignitary,  officer,  or 
person  in  a  special  character  only  can  bring 
the  action,  the  plaintiff  must  aver  that  he 
holds  snoh  position.  Brewster  v.  Vail,  38 
D.547. 

A  declaration  setting  forth  that  plaintiflb 
hold  as  assignees,  ana  the  several  assisn- 
ments  through  which  they  acquired  ^at 
rightk  is  sufficient;  they  need  not  style  them- 
selves assignees.  Bennington  Iron  Co.  ▼• 
Bnther/ord,  35  D.  628. 

One  to  whom  a  bond  is  made  payable,  by 
a  name,  differing  from  his  own,  may  declare 
on  it  in  his  own  name,  averring  that  it  was 
made  to  him  by  the  wrong  name;  such  an 
averment  is  a  material,  traversable  one  upon 
which  issue  may  be  taken,  but  the  plea  of 
non  est  /octHm  does  not  put  it  in  issue. 
Nicholay  v.  Kay,  42  D.  680. 

18.  Stating  the  cause  of  action.  —  1. 
OeneraUy.  —  Where  a  party  claims  to  have 
acted  under  a  special  authority,  and  his  ac- 
tion is  founded  on  such  authority,  it  should 
be  set  out  with  reasonable  precision  and 
certainty.     Stoyel  v.  Westcolt,  2  D.  109. 

The  jury  have  nothing  to  do  with  the 
statement  as  to  whether  it  is  appropriate  to 
the  cause  of  action,  or  contains  any  cause  of 
action,  or  lays  a  valid  consideration;  but 
these  points  may  be  mooted  on  a  motion  to 
arrest  the  judgment.  SidweU  v.  Evans,  21 
D.  387. 

An  allegation  of  precise  time  is  not  essen- 
tial, in  general,  in  actions  on  penal  statutes. 
Proving  the  act  to  have  been  done  on  any 
day  after  the  day  first  alleged,  and  before  tlw 
commencement  of  the  action,  is  sufficient. 
Oebfiart  v.  Adams,  76  D.  702. 

A  declaration  on  a  penal  statute  may  be 
framed  in  the  words  of  the  statute;  and 
therefore,  in  debt  to  recover  a  statutory 
penalty  for  cutting  timber,  the  declaration, 
if  in  the  words  of  the  statute,  need  not  aver 
that  the  timber  was  cut  willfully,  knowingly, 
or  in  criminal  negligence,     lb. 

Declaration  against  common  oarrier  of 
passengers  for  refusal  to  oarry  must  avet 
that  plaintiff  offered,  or  was  ready  and  wiQ* 
ing,  to  pay  his  fare.    Dof  ▼.  Owen,  7:e  D.  6£ 
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Our  statement  act  should  be  liberally  con- 
strued to  advance  its  object^  which  is  to 
gaard  against  the  common-law  mischief  of 
variance  between  the  itlkgata  and  the  |W9- 
batcu     Jb, 

Immaterial  averments  unnecessarily  in- 
serted in  the  statement  need  not  be  proved. 
Ih. 

Aplaintiff  proving  onlTa  part  of  his  deda- 
tation  may  recover,  if  the  part  proved  pre- 
sente  a  cause  of  action.  Blanehard  v.  Baher^ 
28  D.  504. 

The  declaration  in  an  action  to  recover 
toll  for  carrying  passeneen  by  mail  stages 
need  not  allege  a  demand  therafor.  8taie  v. 
Ndl,  28  D.  623. 

The  derivation  of  an  equitable  plaintiff's 
title  from  the  legal  plaintiff  need  not  be  set 
out  in  the  declaration,  where  a  recovery  on 
the  naked  legal  title  would  be  a  oondvsive 
bar  to  a  subroqnent  action  by  an^  one,  bnt  it 
will  be  sufficient  to  mark  the  suit  to  the  use 
of  the  equitable  plaintiff;  as  in  the  case  of  an 
action  brought  in  the  name  of  an  assignor  to 
the  use  of  his  assignee.  Amutromg  v.  Xon- 
coMUr,  80  D.  298. 

The  rejection  of  evidence  of  an  assi^niiMnt 
by  the  legal  to  the  equitable  plaintiff  m  sueh 
a  caee^  though  snob  evidence  is  in  itself  b^ 
relevant^  is  a  ground  for  rsversal,  where  it 
appean  that  the  want  of  such  evidence  was 
regarded  on  all  hands  as  an  insuperable  bar- 
rier to  a  recovery.    Ih, 

The  declaration  in  an  action  founded  upon 
a  statute  giving  a  new  remedy  ought  to 
show  whence  the  plaintiff  derives  his  right 
of  action,  and  all  the  facts  and  circumstances 
requisite  to  bring  the  case  within  the  statute. 
Thorpe  v.  Rankhi,  38  D.  631. 

A  trial  ma^  be  stopped  if  the  county  court, 
in  its  discretion,  is  satisfied  that  no  cause  ti 
action  is  stated  in  the  declaration,  and  none 
proved  on  trial,  although  declaration  is  tra- 
versed instead  of  demurred  ta  Baxiet  ▼. 
fVinooiki  Turnpike  Co.,  52  D.  84. 

As  a  general  rale,  the  plaintiff  need  not 
anticipate  matten  of  defense,  and  is  required 
only  to  state  facts  which  constitute,  prima 
fads,  a  causs  of  action.  Cooper  v.  PoeUm,  86 
D.  610. 

2.  In  an  acUon  en  a  bend, — The  declaration 
on  a  bond  to  deliver  chattels  need  not  allege 
demand  at  the  place  stipulated  for  delivery. 
MUeheU  v.  Merrill,  18  D.  128. 

8.  on  a  contract* —  In  an  action  by  a 

■on-in-law  against  his  father-in-law,  for  the 
breach  of  a  promise  made  bef  ora  marriage,  in 
reference  to  his  daughter's  fortune,  the 
declaration  averred  that  he  promised  to  do 
equal  justice  to  all  his  daughten  as  it  should 
be  convenient  for  him,  without  stating  what 
portion  he  had  |(iven  to  his  other  diuighters,  or 
that  he  had  given  them  larger  proportions, 
or  that  it  was  convenient  for  him  to  give  the 

*  Contract  sued  on  need  not  be  aUsged  lo  be  In 
vilttng,  see  Botsb  16 IX  m,  IBQl 


plaintiff's  wife  a  particalar  amount.  Held, 
the  declaration  was  insufficient  after  ver^ 
diet.    ChiekeOer  v.  Vase,  1  D.  509. 

A  declaration  which  allegsa  that  the  de- 
fendant^ in  consideration  of  a  certain  sum  t^ 
be  paid  to  him  by  the  plaintiff,  promieeA 
to  do  certain  things,  for  breach  ol  which 
promise  the  action  is  brought^  is  bad  after 
verdict^  because  it  fails  to  allege  any  agree- 
ment between  the  parties,  or  any  oonsiaera^ 
tion  for  such  promise  by  the  defendant.  P«u 
etc  Nav.  Co.  v.  Dandridge,  29  D.  543. 

Where  payment  of  an  installment  is  Inde- 
pendent,  an  action  may  be  maintained  on  it 
after  all  the  installments  are  due,  without 
averring  a  performance  or  an  offer  to  pei^ 
form  on  the  part  of  the  plaintiff  Biddle  v. 
OoryeU,  38  D.  621. 

ASk  allegation  of  an  offer  of  performaaoe 
must  state  the  date  on  which  such  offsr  waa 
made.     Vmnce  ▼.  Blair^  61  D.  467. 

A  declaration  on  a  contract  in  partial  r^ 
straint  ef  trade  need  not  ezfnressfy  aver  the 
reason  to  snpport  the  restraint,  if  it  suffi- 
ciently appean  from  the  contract  itaell^ 
which  is  set  forth  in  the  dedantion.  KtBoga 
V.  LtMn,  66  D.  164. 

No  averment  can  give  to  an  agreement  a 
character  it  had  not,  and  no  admission  ens 
take  from  it  the  character  it  had,  where  aa 
agreement  is  laid  before  the  court  for  ea»* 
stmction.    lb, 

A  plaintiff  suing  on  a  promise  made  in  con- 
sideration of  forbearance  to  file  a  coseof  to  a 
will  must  allege  in  his  declaratton  that  1m 
was  interestea  in  settinc  the  will  asidsw 
Bmby  v.  (7ofioi0a|r,  63  D.  68a 

A  declaration  m  an  action  based  on  thi 
forbearance  must  show  either  detriment  ts 

Slaintiff  or  a  benefit  to  the  defendant;  and  a 
eclaration  in  an  action  on  a  promise  madi 
upon  the  consideration  of  forbearance  to  file 
a  coMol  to  a  will,  which  contains  no  allegi^ 
tion  that  the  testator  left  any  assets,  eitSei 
real  or  personal,  after  payment  of  his  debti^ 
is  therefore  fatally  defective.    7b. 

4.  — —  on  a  eovenamL  —  A  count  o« 
covenant  for  the  pavment  of  installments,  on 
the  last  of  which  the  plaintiff  is  to  make  s 
deed  to  defendant,  of  certain  land,  ahoold 
aver  a  performance,  or  an  offer  to  perform, 
on  pUintiff's  part  BiddU  v.  Cory^  88  D. 
621. 

5.  ■■— —  on  a  warrantif.  **  In  an  aotics 
upon  a  oontraot  of  warranty,  the  party  in- 
jured may,  at  his  election,  declare  in  ossicnm- 
sd  or  in  tort.  Morehomm  v.  Ne/rtkrop^  89  A 
211. 

6.  In  an  action  for  meekU  damagee.  — The 
plaintiff  declared  that  he  had  prepared  rafts 
with  intent  to  navigate  them  down  a  river 
which  was  constituted  a  public  highway,  and 
that  he  did  navigate  them  until  he  came  to  a 
dam  erected  by  the  defendant^  by  whiok  be 
was  prevented  from  passing  down  the  rivet 
with  his  rafts.    It  was  held  that  ^"^ ' 
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fliffideiit  averment  of  ipecud  damage  to  inp- 
port  an  action.     HmgktM  y.  Heiur^  2  D.  459. 

7.  In  an  action  ufNMi  on  ttuemenL  —  lo  de- 
claring upon  an  easement,  the  plaintiff  may 
either  allege  a  certain  deed  from  one  party 
to  another,  or  generally  that  a  deed  lupposed 
to  have  been  lost  had  been  made,  without 
naming  the  parties  or  date.  Where  twenty 
years'  nser  is  relied  npon  to  prove  said  last- 
mentioned  deed,  such  declaration  is  snffi- 
cieni.  Either  form  is  good  upon  demurrer. 
Frtnth  ▼.  Monthly  57  D.  294. 

8.  In  an  aeCion  for  fraud  or  deedi,  —  A 
general  charge  of  fraudulent  combination  is 
not  sufficient.    LewU  v.  ^eirit,  43  D.  540. 

In  an  action  on  the  case  for  deceit  in  the 
sale  ol  a  newspaper  establishment,  it  was 
alleged  that  the  defendants  affirmed  the 
Bumber  of  subscribers  to  be  nine  hundred, 
and  the  profits  to  be  three  thousand  dollars 
per  anonm,  whereas  in  fact  the  number  of 
subeeribers  was  only  six  hundred,  and  the 
profits  nothing.  The  declaration  then  con- 
dnded:  «<  And  so  the  said  S.  B.  saith  that  heu 
by  roaaoii  of  the  said  affirmation  of  the  said 
R.  IC  and  S.  M.,  was  falsely  and  frandulentlv 
deceived,  to  wit^  the  day  and  year  aforesaid, 
at  the  eity  and  county  aforesaid.  Where- 
fore^ he  saith  he  is  made  worse^  and  hath 
damage  to  the  value  of,"  eta  Tfcds  was  held 
to  be  a  sufficient  allegation  that  the  defend- 
ante  made  the  affirmations  falsely  and  fraud- 
mbmtly,  especially  after  verdict.  Baifard  v. 
ifofaifae,  8  D.  46a 

9.  for  money  due. — A  statement  of 
demand  is  i»oper  under  the  aot  of  March  21, 
1606,  only  where  a  sum  certain,  or  to  be 
made  certoin  by  calculation,  is  due;  hence  it 
is  not  appropriate  to  the  case  of  a  due-bill 
for  ** two  bureaus."  RoberU  v.  BeaUy,  21  D. 
410. 

An  allc^tion  is  too  general  to  allow  of 
proof  in  its  suj^port,  if  it  is  to  the  effect 
'^thnt  plaintiff  is  indebted  to  defendant  in 
the  ram  of,"  etc    Par^fond  v.  Onice^  25  D. 


Reeoveiy  cannot  be  had  of  a  sum  payable 
en  a  contingency,  without  showing  tnat  the 
eontingeniqr  has  arisen.  Warden  v.  Dodgt^ 
47  D.  S47. 

IOL  for  negligence,  —  An  allegation  of 

the  loss  of  property  through  the  negligence 
snd  carelessness  of  the  defendants  is  equiva- 
lent to  an  averment  of  destruction,  fferrm 
V.  Maton,  29  D.  499. 

11.  In  penal  acUone*  —  The  declaration  in 
a  penal  action  should  allege  that  the  facts 
efaarged  are  against  the  form  of  the  statute 
upon  which  the  action  is  based.  Paimer  v. 
fork  Bank^  36  D.  710. 

One  who  would  hold  a  bank  liable  for 
penal  damages,  given  by  the  statute  for  a 
negleet  to  make  payment  in  specie,  on  de- 
mand or  within  the  time  limited,  must  dis- 
tinetly  daimsnch  damages  in  his  oeolaration. 
Ik 


12.  In  an  action  an  a  tarL  —  A  charge  of 
slander  accompanied  by  a  tortious  act  may 
be  joined  therewith  in  one  count.  MileM  v. 
OUifieid,  2  D.  412. 

In  a  declaration  on  a  tort,  an  averment 
that  an  injury  to  plaintiff's  hogs  by  defends 
ant's  servants  was  done  with  defendant's 
dogs,  though  it  may  be  unnecessary,  cannot 
be  disregarded,  since  it  is  descriptive  of  the 
tort  complaineid  of,  and  it  will  not  allow  a 
recovery  for  an  injury  done  with  other  dogi 
than  those  of  defendant  Bmiikr.  Cauoeif^ 
65  D.  372. 

An  idleeation  that  one  maliciously  and 
wantonly  did  something  he  had  a  richt  to  do 
stetes  no  cause  of  action.  Motive  for  doing 
a  lawful  aot  is  immateriaL  MtCumt  ▼.  Not* 
wich  CUpOaeCo.,!^  D.  278. 

A  declaration  that  defendant  did  wrong* 
fully  threaten  plaintiff  with  great  injnnr,  ^- 
heldt  too  general  Orknet  v.  Oalee^  19  Ri 
129. 

A  declaration  that  defendant  did  threaten 
to  have  ''plaintiff  arrested  and  imprisoned 
in  the  stoto  prisony*  —  kUd,  sufficient  on  d^ 
murrer.    lb. 

14.  AflsignizLS  broaches.  —  A  declara- 
tion that  a  defendant  agreed  to  do  a  certein 
thing  at  a  specified  time  and  place  is  suffi- 
cient without  alleginff  demana  and  refnsali 
as  in  order  to  excuse  himself  defendant  must 
show  in  his  plea  either  that  he  did  the  thing 
agreed  to  be  done,  or  that  he  was  ready  to 
do  it    PaUeroan  v.  Janee,  56  D.  296. 

The  breach  of  an  official  bond  is  sufficiently 
assigned  by  negativing  the  words  of  the  cove- 
nant therein.     Oavemar  v.  H^Aite,  24  D.  763. 

The  breach  of  a  contract  may  be  assigned 
affirmatively  or  negatively  by  using  words 
of  contract  provided  the  affirmation  or  nega- 
tion in  that  form  necessarily  amonnte  to  a 
breach;  or  it  may  be  in  words  containing  the 
sense  and  substance  of  the  contract  but  they 
must  be  co-eztensive  with  it  in  their  import 
and  effect  Atlantic  MuL  F.  /nt  Co.  v. 
Young,  75  D.  200. 

If  a  breach  assigned  u  more  enlarffed  or 
more  limited  than  the  contract  alleged,  it  is 
bad  on  demurrer.  Thus  when  the  promise 
contained  in  the  depoeit  note  given  by  the 
insured  to  a  mutual  fire  insurance  company 
is  set  out  in  the  declwation  as  a  promise  to 
pay  such  asaessmente,  and  at  such  times,  as 
may  be  ordered  by  the  directors,  agreeably 
to  the  aot  of  incorporation  and  by-laws  of 
the  company,  while  the  breach  assigned  is 
enlarged  to  the  non-payment  of  an  assess- 
ment <Hrdered  by  the  directors,  without  aver- 
ring whether  it  was  made  in  conformity  to 
the  act  and  by-laws  or  not  and  further  en- 
larged as  to  time,  so  that  it  may  include  an 
assessment  ordered  to  be  paid  on  some  day 
snbseouent  to  the  commencement  of  the  suit 
as  well  as  prior,  and  without  alleging  the 
time  whoi  it  was  ordered  to  be  paid,  —  the 
declaration  is  bad  on  demurrer.    /& 
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16.  What  may  be  declared  for 
ander  the  comxxion  ooants.  —  A  special 
demand  ia  not  generally  necessary,  where 
the  recovery  may  be  had  under  the  general 
eoants;  for  a  declaration  need  be  special 
only  where  the  claim  sonnds  in  damages,  and 
is  for  the  non-performance  of  a  special  oon- 
tract     MaUoekt  ▼.  Xynum,  46  D.  138. 

16.  When  spadal  counts  are  neoea- 
aary .  —  In  cases  of  tort,  the  special  dam- 
ages sued  for  mnst  be  the  legal  and  neceasaiy 
consequence  of  the  allegM  wrongful  act, 
and  must  be  particularly  stated.  BuLler  v. 
Keid,  10  D.  219;  MaUock$  t.  Lymant  46  D. 
138. 

To  impeaeh  a  sale  for  fraud,  the  fraud 
must  be  specially  pleaded.  Dosii  ▼.  Hooper, 
24  D.  751. 

17.  When  several  oounts  ara  propar. 
—  Alternate  pleading  in  the  same  county  M 
eharffing  a  loss  or  destruction,  is  bad;  eaeh 
should  constitute  a  separate  oonnt.  Bione 
▼.  Oraoest  40  D.  131. 

Matter  proper  for  two  oounts  may  be  em- 
braced in  one,  where  special  demurrers  have 
been  abolished.    Donnell  v.  /ones,  48  D.  59. 

Subse^nent  oounts  inteQigibly  referring 
to  the  tmie  eorreetly  aTerrra  ia  the  first 
ooont  sufficiently  show  the  causes  of  action 
alleged  therein  to  have  aocrued  before  suit 
brought.     Ooodniam  v.  Oap,  53  D.  589. 

A  plaintijOTs  claiming  more  than  he 
proved,  or  more  than  ne  l^allv  could 
demand,  or  his  presenting  his  claim  on 
different  grounds  in  different  oounts  in  his 
declaration,  forms  no  objection  to  his  right 
to  recover  in  an  action  to  recover  damages 
of  the  defendant  for  erecting  a  shop  upon 
a  road  so  near  the  plaintiff's  store  as  to  de- 
prive him  of  the  use  of  the  road  and  store. 
Cole  V.  Sprawl,  56  D.  696. 

18.  Effect  of  defects  in  one  or  more 
of  several  counts.  —  Bach  count  should 
contain  a  distinct  and  complete  cause  of 
action,  and  objection  to  one  count  ia  not  ob- 
viated by  an  averment  in  another  oonnL 
Tmtman  v.  Bebndere  Delaware  R.  JL  Co.,  64 
D.  415.  Contra,  Freeland  t.  McCuOimgK  43 
D.  685. 

Where  the  first  count  of  a  declaration  for 
the  recovery  back  of  money  illegally  ex- 
torted is  sufficient,  and  a  seoond  count,  inarti- 
ficially  drawn,  and  containing  superfluous 
averments,  but  fully  stating  the  circum- 
stances oat  of  which  the  law  implies  a 
promise  by  the  defendant  to  pay  the  plain- 
tiff's demand,  is  added,  the  defect  in  form 
is  not  sufficient  to  invalidate  the  declara- 
tion.    CM  V.  Charier,  87  D.  178. 

19.  What  counts  may  be  Joined.  — 
Though  tort  and  contract  cannot  be  joined 
in  the  same  declaration,  yet  where  the  gist 
of  the  action  is  tort,  the  aeolaration  will  not 
be  held  bed  beeaase  it  alleges  that  the  trans- 
action out  of  which  the  tort  arose  has  been 
ene  of  oontract.    tf«oyef  v.  ITsitooa;  2  D.  109. 
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Counts  in  debt  or  aMumptU  on  a  qtuaUmm 
mtnut  or  quantum  valebcU  may  be  joined  ia 
the  same  declaration  with  counts  on  a  spe- 
cialty.    Van  Deueen  ▼.  Bkun,  29  D.  582. 

A  debt  on  a  specialty  may  be  Joined  with 
a  debt  on  a  simple  eoatraot.  Medlm  w, 
Platte  Co.,  40  D.  135. 

A  count  for  fraud  may  properly  be  Joined 
with  a  oonnt  for  false  warrant,  in  aa  aotioa 
upon  contraet  of  warienty.  Morekmte  ▼. 
Northrop,  89  D.  211. 

80.  fiOBdct  of  ▼arianoa  betwaan  dec- 
laration and  writ. —A  fatal  departure 
exists  when  the  name  of  the  party  in  the 
declaration  is  not  the  same  as  in  the  writ  of 
attachment  by  which  the  suit  was  com- 
menced.   Ooodnum  ▼.  IFaOer,  68  D.  IK. 

a.  Tke  Plea. 

81.  General  rulea.  —  A  plea  bed  in  pert 
is  bad  for  the  whole,  where  the  plea  is  en- 
tire.    Rieon  v.  Farr,  87  D.  5Z 

Matter  more  in  the  knowledge  of  one 
party  than  in  that  of  the  other  must  be 
pleaded  by  the  former.  Oimm  v.  Oeager^  22 
D.  435. 

Matter  in  aggravation  need  not  be  notioed 
in  a  plea.    Raaor  v.  QualU,  30  D.  658. 

A  defendant,  by  pleading  to  an  actieii, 
admits  the  filins  of  the  decuration  therein. 
Arthur  V.  Broadnax,  37  D.  707. 

A  pleadins  in  chief  to  a  declaratioa 
waives  any  demurrer  that  may  have  been 

Sreviously  interposed.    J^ealt  v.  Newland^ 
BD.  42. 

Defenses  not  raised  in  the  pleadings  are 
considered  waived,  especially  such  as  are 
connected  with  the  facts  of  the  case.  Siew* 
art  V.  Preston,  44  D.  621. 

It  is  n<»t  necessary  to  plead  the  presump- 
tion which  the  law  raises  from  a  given  state 
of  facts.  Thus  if  a  levy  is  pleaded,  the  pse- 
sumption  being  that  the  sheriff  aoeomplisned 
his  duty  by  selling  the  property,  it  is  net 
necessary  to  aver  the  sale.  Mertham  v. 
MerehanU'  Batik,  40  D.  7a 

It  is  not  necessary  for  a  defendant  in  hie 
pleading  to  state  more  than  a  prima  /ado 
case.    Tb, 

Fraud  and  misrepresentatioa  must  be  set 
out  specifically,  vlapp  v.  Q)iwrfy  ^  Oaior, 
68  D.  678;  SterBng  v.  MeroamiUe  M.  L  Obi, 
72  D.  778. 

A  plea  that  the  "plaintiff  did  not  notify 
defendant**  fails  to  negative  notice  to  tibe 
defendant.    Moore  v.  Aopletom,  7S  D.  448. 

A  plea  must  answer  all  it  professes  to  an- 
swer. If  it  purporte  to  answer  the  whole 
declaration,  and  answers  but  a  pert^  it  is  bad 
on  demurrer.  Ooodriek  v.  Rejinoide^  83  D. 
240. 

Where  in  aeemnpeU  with  a  special  eoant  €m 

a  promissory  note,  and  the  oommoQ  ooonta» 

pleas  are  interposed  to  the  whole  deolara- 

tion,  but  answer  only  the  special  eoan^ 

they  are  objectionable  on  demnnert  sad  tka 
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are  in  the  natnre  of  dilatory  pleae,  are  not 
favored  in  law.      Wilms  v.  W/ute,  90  D.  113. 

24.  for  defect  of  parties.— A  plea 

in  al>atement  is  the  proper  mode  to  take 
adnuitage  of  non-joinder  of  a  partner,  bat 
ia  too  late  after  the  general  issue  pleaded  in 
trespass,  by  one  of  two  partners  against  a 
sheriff  for  a  seizure  and  sale  of  goods  under 
an  exeentioii  against  the  other  pftftner  alome^ 
the  declaration  alleging  that  the  goods  were 
the  goods  of  the  plaintiff^  Detur,  BogMt^ 
67  D.  702. 

An  allegation  that  a  party  not  joined  ia  of 
fuU  age,  in  a  plea  in  abatement  for  the  non- 
joinder, is  unnecessary.  RdberU  ▼.  MeLtam^ 
42  D.  529. 

An  allegation  that  a  partv  not  joined  re* 
sides  in  state,  and  "did  at  the  time  of  prat- 
ing out  **  the  writ,  in  a  plea  in  abatement,  ia 
sumcient  without  saying  ''did  reside,"  etc 
76. 

A  plea  in  abatement  for  the  non- joinder  of 
tenants  in  common  of  a  dam,  without  an 
averment  that  the  dam  was  real  estate,  will 
be  overruled  on  demurrer.  Southard  v.  BiU^ 
69  D.  85. 

A  judgment  for  the  defendant  on  a  plea  in 
abatement*  for  not  making  proper  parties 
defendants,  is,  that  the  writ  be  quashed. 
Miller  v.  Ford,  65  D.  687. 

25.  for  want  of  Jurisdiction.— 

The  objection  to  the  form  of  process  hy 
which  a  party  to  an  action  is  brought  into 
court  should  be  by  plea  in  abatement*  and 
not  by  demurrer  to  the  declaration.  Nask' 
vilU  Bank  v.  Henderaon,  26  D.  257. 

A  plea  in  abatement  that  one  of  several 
defendants  is  a  resident  of  the  state  where 
the  suit  has  been  commenced  by  warrant  in 
a  justice's  court  is  bad,  because,  though 
personal  to  only  one  of  the  defendants,  it 
goes  to  the  whole  suit.  Shannon  v.  Comstock^ 
U  D.  26Z 

A  plea  in  abatement  to  the  jurisdiction, 
on  the  ground  that  the  justice  before  whom 
the  case  is  tried  is  a  postmaster,  is  not  good. 
McOreffor  v.  Baleh,  39  D.  231. 

86.  Plea  of  another  action  pending. 
— To  constitute  sutficieut  a  plea  that  a  debt 
has  been  garnished,  where  assttmvBU  was 
brought  on  a  promissory  note,  the  plea  must 
set  out  tbe  proceedings  in  the  'attachment 
suit  at  large,  and  show  that  all  the  re^ui« 
sites  of  the  custom  have  been  complied  with. 
Crawford  v.  Slade,  44  D.  463. 

The  prayer  of  a  plea  in  abstement  of  a 
pending  attachment  of  the  debt  on  which 
the  action  is  brought  should  not  be  that  the 
*'writ  be  quashed,"  but  that  the  defendant 
be  not  required  to  give  any  further  answer, 
as  this  plea  does  not  abate  or  destroy  the 
writ,  but  leaves  the  matter  in  uncertainty 
whether  the  plaintiff  will  ever  be  able  to 
maintain  the  action,     lb. 

An  improper  conclusion  of  a  plea  in  abate- 
ment of  a  pending  attachment  of  the  debt  is 


that  plaintiff  admitted,  after  the  pi 
filed,  that  tiie  note  was  the  sole  cause 
•C  aetion,  does  not  cure  the  defect,     lb. 

In  pleading  citizenship,  an  arerment  that 
defiendant  is  a  oitisen  of  the  state  is  suffi- 
cient.    8taU  ▼.  HarriB,  36  D.  460. 

89.  Time  to  plead. —  A  defendant  need 
suit  answer  before  moving  for  a  continuance, 
nnder  a  statute  which  provides  that  where 
he  ie  ia  actual  military  service  of  tlie  United 
States  or  the  state,  an  action  against  him 
**al&all  stand  eontinued  during  the  actual 
eontinnanoeof  said  defendant  in  the  military 
serricei"    McCormiek  v.  Busch,  83  D.  401. 

88.  Plea  in  abatement,  generally.  — 
Greatest  accuracy  and  precision  are  required 
IB  framinfl  pleas  in  abatement,  as  they  delay 
the  trial  of  Uie  merits  of  the  action.  Southard 
V.  ffUi,  69  D.  86. 

A  plea  in  abatement  is  waived  by  a  plea 
in  bar.     Oam»  t.  Park,  38  D.  185. 

A  plea  in  abatement  comes  too  late  after 
ezceptioiis  to  petition,  and  should  be  re- 
jected.    Cbol;  T.  Soutkwiek,  60  D.  181. 

Ken-teDure  cannot  be  pleaded  in  bar,  and 
only  in  abatement  within  the  time  required 
by  the  rules  of  court  Newbegin  v.  Langley, 
63  D.  612. 

A  plea  in  abatement  of  a  writ  may  be  both 
of  writ  and  declaration;  and  it  muflt  be  so 
where  it  ie  intended  to  plead  in  abatement 
only  to  a  part  of  the  writ,  and  the  cause  of 
abatement  arises  only  on  some  of  the  counts 
in  the  declaration.  Soutitard  v.  HiU,  69  D. 
85. 

The  qnestton  whether  defendant  is  a  cor- 
poration or  not  should  be  presented  by  plea 
m  abatement,  and  not  by  motion  to  quash 
the  retorn  of  summons,  it  being  raised  upon 
matter  dehorn  the  record.  American  Bxp, 
Co.  T.  Haffgard^  87  D.  257. 

A  plea  in  abatement  must  give  a  better 
writ  to  the  plaintiff  by  so  correcting  his  mis- 
take that  he  may  avoid  it  in  a  new  writ. 
aUler  T.  /W,  55  D.  687.  So  held  where 
the  "American  Express  Company  "is  sued 
ss  a  corporation,  and  a  plea  in  abatement  is 
filed  in  the  names  of  several  persons  "and 
others,"  admitting  that  they,  *'  together  with 
others,"  were  doing  business  under  the  name 
of  the  "American  Express  Company,"  but 
denying  thL  t  the  company  was  a  corporation. 
The  plea  should  have  set  forth  who  were  the 
"others, "  so  that  the  plaintiff  might  know 
sgainst  whom  to  bring  his  suit,  if  the  plea 
■Eoald  prove  to  be  true.  American  Eaep.  Co. 
V.  Haggard,  87  D.  257. 

The  facts  presented  by  a  plea  in  abate- 
ment cannot  be  considered  l^  the  jurr  or 
looked  to  for  any  purpose  in  the  court  below; 
sad  if  in  such  a  case  the  jury  rendered  a 
verdict  for  too  great  an  amount^  the  mode  of 
relief  is  by  an  application  to  the  court  for  a 
new  triaL     Cmuiford  v.  Stade,  44  D.  463. 

Errots  relating  to  the  form  of  the  process, 
sad  not  to  the  cause  of  action,  and  which 
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fattal  on  demnrrer;  the  greatest  nreoUioii  is 
necessary  in  theoe  pleas;  indeea,  it  is  the 
eonclusion  of  the  plea  which  is  looked  to  to 
ascertain  its  true  character.     Ih. 

87.  Pleas  in  bar,  sezierally.  —  A  plea 
in  an  action  npon  a  bond,  oonditionea  to 
convey  a  lot  in  lee-simple  "as  soon  as  a  title 
can  M  obtained  from  the  United  States, 
agreeably  to  the  regular  routine  of  the  sales 
and  land  titles  of  the  United  States,"  that 
tha  defendant  has  not  yet  been  able  to  ob- 
tain a  title  from  the  United  States,  ame- 
ably  to  the  resnlar  routine  of  sales  and  land 
titles  of  the  United  States,  is  insufficient. 
A  sufficient  excuse  for  not  havins  obtained 
the  title  should  be  set  forth,  and  it  should 
appear  that  diligence  has  been  used  in  at- 
tenipting  to  obtain  it.  Niioon  y.  Bumpaa^ 
26  D.  249. 

The  general  plea  of  frand*  ooyin,  and  mis- 
representation is  good  in  an  action  of  aS' 
mrnqmU  for  goods  sold  and  delivered,  even 
when  assailed  by  special  demurrer.  WhU 
▼.  CoggnlkaU,  29  D.  365. 

A  def  endaot  justifying  under  a  writ  should 
Mi  it  out  substantially  in  his  plea,  showing 
at  whose  instance  the  writ  issued,  the  time 
when,  eta  A  plea  that  "defendant,  as 
eoostable,  by  virtue  of  sundry  executions, 
levied  on,*  etc,  u  insufficient.  Pdree  t, 
Hm,  33  D.  806. 

A  plea  which  fails  to  answer  the  averment 
that  defendant  had  no  title,  in  an  action 
npon  a  covenant  of  seisin,  is  insufficient  and 
defective.     Logan  v.  Moulder,  33  D.  338. 

A  plea  in  an  action  on  a  note  given  for  the 
purchase  price  of  land,  a  conveyance  of 
which  is  to  be  made  by  the  vendor  en  pay- 
ment d  the  note,  is  bad,  if  it  merely  avers 
that  the  payee  had  not  made  or  tendered  the 
deed  before  commencing  the  action.  The 
plea  in  such  a  case  should  allege  that  the 

Sayee  had  not,  on  the  day  the  note  became 
ue,  or  within  a  reasonable  time  afterwards, 
offered  to  deliver  to  the  holder  a  good  tiUe, 
upon  being  paid,  at  the  time  of  the  delivery 
of  the  deed,  the  amount  due  oa  the  note. 
Bwrrow  v.  YourU,  39  D.  439. 

Matter  which'  comes  more  properly  from 
the  plaintiff  need  not  be  stated  in  the  plea. 
Union  Bank  ▼.  Powell,  62  D.  367. 

A  ebnUUer  to  a  plea  of  not  guilty,  or  to 
•ay  negative  plea,  can  be  added  by  defend- 
ant, if  ne  chooses  to  add  it,  and  it  is  not 
error  to  proceed  to  trial  without  it.  OUleapie 
▼.  Smith,  81  D.  328. 

A  plea  justifying  an  arrest  on  suspicion  of 
felony,  without  a  warrant,  should  set  forth 
the  grounds  of  the  suspicion,  so  that  the 
court  may  jndse  of  them,  and  determine 
whether  they  uford  probable  cause  or  not. 
Wade  V.  Chaffee,  5  R.  572. 

88.  The  general  issue.*  —  A  plea  of  gen- 
eral issue  admits  that  the  declaratioa  states 

*  Defenses  that  are  admissible  without  being 
•peciaUy  pleaded,  see  note,  60  D.  70&-7U7. 
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a  good  cause  of  action,  and  when,  in  such  m 
case,  the  plaintiff  proves  what  he  has  under- 
taken to  prove,  he  is  entitled  to  a  verdict^ 
though  the  oonrt  should  afterwards  afreet 
the  judgment  for  the  defectiveness  of  tba 
declaration.     Brewer  v.  Strong,  44  D.  614. 

Matter  in  mitigation  of  damages  need  not 
be  speciaUy  pleaded.   J09  y.  ffnU,  24  D.  026. 

The  genend  issue  is  siAlcient,  in  aa  aotioa 
by  aa  indorsee  against  an  indorser,  to  put  ia 
issue  the  allegation  that  execution  had  been 
returned  no  property  found  before  the  .suit 
was  commenced.  A  plea  in  abatement  is 
not  required  in  such  case.  Woodward  w, 
Harbin,  37  D.  763. 

Recoupment  of  damsffes  may  be  allowed 
under  plea  of  the  general  issue.  Babcodt  ▼. 
Triee,  68  D.  56a 

Under  the  Missfssinpi  pleading  act  of  1850^ 
the  general  issue  and  an  offisr  to  pay  by  ten- 
der cannot  be  pleaded  together,  nor  will 
proof  of  a  tender  be  allowed  under  the  gea- 
eral  issue.    Mcln^re  ▼.  Kline,  64  D.  163. 

A  def  endu&t  may  plead  a  general  issue  to 
one  count  of  the  declaration,  although  he  de- 
murs to  other  oounts.  PaOenon  ▼.  WUUm^ 
son,  92  D.  66a 

A  demurrer  being  sustained  to  a  declara- 
tion containing  but  ooe  count,  and  a  now 
count  being  Mded  as  aa  amendment^  to 
which  a  plea  of  not  guilty  was  entered,  it 
was  held  that  the  plea  applied  to  the  new 
count  only.    Sa$ider$  v.  Vance,  18  D.  167. 

A  plaintiff  declaring  as  assignee  of  aa  ia- 
solvent,  for  a  debt  existing  before  the  as- 
signment, must  prove  the  character  in  whioh 
he  sues  under  the  general  issue.  Be$i  v. 
Strong,  20  D.  607;  Wkidwder  v.  CTnte  Bank^ 
19  D.  253. 

A  plea  of  general  issue  is  a  waiver  of  all 
objections  to  the  person  of  plaintiff  and  ad- 
mits his  capacity  to  sue  in  the  action.  A 
defendant  cannot,  under  that  plea,  avail 
himself  of  any  objection  to  the  corporate 
character  of  a  plaintiff  suing  as  a  corpora- 
tion, but  must  take  such  objection  by  a  ples^ 
in  abatement.  Brown  v.  lUiue,  71  D.  49; 
MelnUrt  v.  Preston,  48  D.  821. 

89.  Non  assumpsit. — A  plea  of  immi 
osssmpsd,  verified  by  an  affidavit  to  tiio 
effiect  that  the  written  contract  sued  on  is 
not  the  defendant*s  act  and  deed,  is  suffi- 
cient to  gain  issue  on  the  execution  of  such 
contract.     Hunt  v.  Teti,  42  D.  659. 

Pleading  non  amtmpeU  in  aa  aotioa 
founded  on  a  simple  contract  puts  the 
plaintiff  upon  proving  his  whole  case,  and 
entities  the  defendant,  without  prior  special 
notice,  to  give  evidence  of  anything  which 
shows,  ex  ceqno  et  bono,  that  the  plaintiff 
ought  not  to  recover.  Fakoner  v.  SmUh^  65 
D.  611. 

A  breach  of  a  warranty  may  he  set  up 
under  general  issue  in  aseumveU,  when  it  is 
parcel  of  the  plaintififs  ground  of  action,  and 
touches  its  consideration.     Ibm 
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80.  NU  debet.  ^  A  plea  of  nU  debet  to 
debt  on  a  bond,  whero  the  bond  ii  the  gist 
«f  the  aetioii,  and  the  reoorery  it  of  a  sum 
ia  Msnero^  ia  bad;  otherwiae  where  the  bond 
k  merely  the  inducement  to  the  aotiMi.  Do- 
fit  T.  BwrUm,  36  D.  611. 

A  plea  of  nU  debet  to  debt  on  a  sheriff's 
bond  is  bod.    lb. 

A  plea  of  nil  debet  is  insufficient  in  an  ao- 
taoD  of  debt  on  a  common-law  bond,  ffanma 
y.  McKepie,  43  D.  122. 

81.  Kon  est  faottun. — Where  an 
award  was  made  against  copartners  apon  a 
sealed  instrument  executed  in  the  firm  name 
by  ODO  partner,  without  authority,  and  they 
agreed  to  let  the  award  stand  as  security, 
on  being  "let  into  a  defense  on  the  merits 
withont  being  in  any  degree  prejudiced  by 
the  award,"  —  held,  that  they  might,  under 
•oeh  agreement^  plead  aoii  est  /aetWH^  that 
being  a  defense  "on  the  merits."  tictrt  y. 
Witien,  21  D.  382. 

An  objection  that  snoh  plea  is  precluded 
by  the  agreement  is  waiyed  by  taking  issue 
thereon.     lb, 

A  judgment  cannot  be  rendered  against 
the  partner  who  signed  the  instrument  in 
each  a  case  in  an  action  against  sU  the  par- 
Ib. 

The  plea  of  mm  est  faelum  only  puts  in 

sae  the  execution  of  the  deed,  and  its  oon- 
tittuanee  as  a  deed  at  the  time  of  the  plea, 
and  under  snch  plea,  the  plaintiff  has  only 
lo  proye  the  sealing  and  the  deliyery.  Niduh 
Joyy.  i^,  42D.  68a 

88.  Hnl  tiel  record.  —An  issue  joined 
upon  the  plea  of  mU  tiel  record  must  be  first 
deeided  by  the  court,  before  any  other  issue 
eaa  be  submitted  to  the  jury.  (Troy  v.  Pin- 
frp,  44  D.  345. 

Upon  a  plea  of  mU  tki  record,  in  an  action 
en  a  judgment,  the  justness  of  the  judgment 
cannot  be  inquired  into.  Oa^f  y.  LloSd^  46 
D.  499. 

Nul  tiel  record  is  insuffieiently  pleaded, 
where  the  allegation  is,  in  substanoe^  that  if 
there  be  a  record  of  any  such  snpposed  judg- 
menty  the  defendants  were  not  made  parties 
to  the  suit  in  which  it  was  rendered,  because 
it  does  not  conclude  wiUi  ayerification  by 
the  record.  A  demurrer  to  such  a  plea  ought 
to  be  sustained.  Canmm  y.  Cooper,  80  D.  101. 

88.  Special  pleaa,  generally.  —  If  a 
defense  is  founded  upon  a  total  or  partial 
failure  of  oonsideratioD,  or  upon  fraudulent 
acts  or  representations  affecting  the  consid- 
eraition,  tbe  special  facts  must  be  pleaded. 
BmaUm  y.  IViUianu,  26  D.  84. 

A  plea  ehaiging  the  illegality  of  a  consid- 
eration must  ayer  the  facts  constituting  the 
fllesality;  a  geaeral  plea  alleging  illegality 
wiUnot  be  allowed.  Dickiom  w.  Bwrk,  44  D. 
621. 

A  specialty  may  be  impeached  by  a  gen« 
oral  plea  alleging  no  eonsideratiou.    lb. 

A  plea  ef  misiske  in  the  consideration  of 
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a  note  is  not  soffident  in  law,  imless  il 
states  specifically  the  facts  constituting  the 
alleged  mistake.    Qaku  y.  Park,  38  D.  186. 

A  plea  which  ayera,  (^orally,  that  a  note 
sued  upon  was  giyen  m  the  settlement  of  a 
balance  of  accounts,  and  that  the  balance 
charged  agaiast  defendant  was  the  result  of 
mistake,  as  a  true  settlement  would  have 
shown  nothing  to  be  due,  is  not  good.     IK 

A  plea  that  a  sealed  note  was  obtained  by 
fraud,  covin,  and  misrepresentation  is  ^ood 
on  demurrer;  and  h«ud  may  be  specially 
pleaded  in  bar,  without  ayerring  the  acts 
constituting  the  fraud,  eyen  where  evidence 
thereof  might  be  given  under  the'  general 
issue.    Satmderc  y.  8tott$^  27  D.  263. 

A  special  plea  which  amounts  to  a  denial 
of  an  alle^^tion  which,  in  the  first  instance, 
the  plaintiff  would  be  bound  to  prove,  under 
the  general  issue,  to  sustain  his  action,  is 
bad  as  amounting  to  the  general  iuue;  but 
where,  in  an  action  of  deot  upon  a  written 
obligation,  the  defendant  pleaded  specially 
that  he  had  executed  the  writinff  sued  on, 
but  averred  that  he  did  so  on  behuf  of  a  cor- 
poration of  which  he  was  president,  under 
the  seal  of  the  corporation,  in  conformity  to 
its  by-laws  and  for  a  corporate  debt,  it  was 
held  that  such  plea  was  allowable,  and  that 
it  did  not  amount  to  the  general  iaine.  Pit- 
man  v.  KitUner,  33  D.  469. 

Each  one  of  several  defendants  is  enfitled 
to  present  his  defense  in  the  form  of  a  spe- 
cial plea,  and  cannot  be  compelled  to  adopt 
the  ^ea  of  the  other  defendants.  Boberte  v. 
WiUiamM,  34  D.  649. 

A  special  pleader  is  not  allowed  to  leave 
bis  pleading  open  to  different  constructions, 
and  then  take  his  choice  between  them.  Vam 
JBtten  v.  Huru,  41  D.  748. 

A  defendant  cannot  be  required  to  plead, 
specially,  facts  which  amount  to  no  more  than 
adenidi  of  the  plaintiff  *8  averments,  or  facts 
which  it  will  only  become  material  for  the 
defendant  to  prove  for  the  purpose  of  rebut- 
ting evidence  introduced  1^  the  plaintiff  or 
that  which  is  but  evidence  of  a  material,  is* 
suable  fact.     GHJin  v.  Chubb,  68  D.  86. 

A  defendant  may  deny  his  liability  under 
the  general  issue,  but  he  must  plead  justifi- 
cation specially.  McOukrc  v.  Orant,  67  D. 
49. 

Title  by  prescription  must  be  specially 
pleaded.     HieaU  v.  Morria,  78  D.  280. 

A  demurrer  to  a  special  plea  amounting  to 
a  general  issue  should  be  sustained.  C^  ^ 
Qmne^  v.   Warfield,  79  D.  330. 

84.  Notice  of  •Pf^Al  defense  with 
general  issue.  — The  right  reserved  to 
ffive  special  matter  in  evidence  cannot  em- 
brace matters  which  could  not  be  pleaded 
in  bar.    SeoU  v.  Coleman,  16  D.  71. 

An  officer  joining  in  a  plea  of  the  general 
iuue,  with  notice  of  justification,  with  hii 
co-defendant,  does  not  lose  his  justification. 
JemwHf  V.  Oarier,  20  D.  636. 
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A  defendant  has  not  the  right  to  plead 
■pecially,  and  aUo  give  notice  of  special 
matter,  relied  on  as  a  defense  nnder  the  gen- 
eral issne.  When  he  so  pleads,  he  may  be 
called  on  to  elect  how  he  will  proved. 
Benjamin  y.  McConnellt  46  D.  474. 

A  defendant  cannot  supply  a  deficiency  in 
his  notice  of  special  matter  by  embodyinsr 
with  it  the  additional  matter  in  a  speciu 
plea.     McCay  ▼.  Burr,  47  D.  441. 

In  cusumpsU  by  an  administrator,  a  de- 
fendant may  show,  without  notice  of  special 
matter  being  given,  that  by  deceased's  ledger 
his  account  was  settled.  BeaU  v.  See,  49  D. 
673. 

A  notice  appended  to  a  general  issue  is 
good  only  for  the  particular  purpose  for 
which  the  statute  allows  it  to  m  filed;  it  is 
not  binding  as  an  admission  upon  the  party 
filing  ity  and  has  no  other  efifect  npon  the 
opposite  party  than  to  allow  the  matters  of 
which  it  gives  notice  to  be  given  in  evidence. 
Adams  v.  Filer,  73  D.  410. 

86.  The  statute  of  fraads.  —  The  stat- 
ute of  frauds  most  be  specially  pleaded,  and 
cannot  be  relied  on  by  demurrer,  unless  the 
objection  appears  on  the  face  of  the  com- 
plainant's bill,  and  if  the  defense  is  not 
raised  by  plea  or  demurrer,  it  is  waived. 
SwUzer  v.  Shies,  44  D.  723;  Osborne  r.  Endi- 
coU,  65  D.  498. 

The  defense  of  the  statute  of  frauds  may 
be  shown  under  a  general  issue,  or  pleluled 
specially,  at  the  option  of  the  defendant. 
HoichJass  V.  Ladd,  66  D.  679. 

The  refusal  of  one  defendant  to  plead  the 
statute  of  frauds  cannot  affect  the  rights  of 
his  co-defendants  who  rely  upon  and  claim 
the  protection  of  the  statute.  PeUy  r. 
Petty,  39  D.  501. 

A  plea  that  a  note  sued  upon  was  given  in 
oonsideration  of  a  sale  of  an  interest  m  land, 
not  evidenced  by  an  instrument  in  writing, 
is  not  a  sufficient  plea  in  bar  directly  setting 
up  the  statute  of  frauds.  For  a  failure  of 
consideration  is  the  only  issue  raised  by 
such  a  plea.  EdeUn  v.  Clarkson^  38  D. 
177. 

86.  Pleading  matter  in  confession 
and  avoidance.  —  A  plea  that  the  cashier 
was  robbed,  in  an  action  on  his  bond,  should 
set  out  the  place  and  circumstances  of  the 
robbery.     Huntsville  Batik  v.  Hill,  18  D.  39. 

87.  Flea  of  performance.  —  A  plea  of 
performance  of  a  specitic  act,  such  as  an 
agreement  to  give  a  deed,  must  state  spe- 
cially the  facts  constituting  the  performance. 
Tinney  v.  Ashley,  26  D.  620. 

A  plea  that  if  plaintiff  has  been  damnified 
he  has  been  so  only  through  his  own  wrong, 
eto.,  is  applicable  only  in  an  action  on  a 
bond  of  indenmity.  Harmony  v.  Bingham, 
62  D.  14Z 

88. of  tender.  —  A  plea  of  tender  of 

specific  articles  must  state  that  they  were 
kept  ready  until  the  uttermost  oonvenient 


time  of  the  day  of  payment.  AUrkk  ▼.  iCI> 
bee,  10  D.  45. 

A  tender  of  personal  propertr  at  the  time 
and  place  of  delivery  may  be  pleaded  in  bar 
to  an  actiou  on  a  Sond  for  such  delivery, 
without  averring  readiness  afterwards  ta 
deliver  it,  or  to  bring  it  into  court.  MUekeU 
V.  Merrill,  18  D.  123. 

89. of  fbrmer  recovery.—  A  plea 

of  former  recovery  is  good  in  bsr,  if  it  oon- 
tains  sufficient  matter  to  show  that  the 
causes  of  action  in  the  two  suits  were  the 
same,  and  that  the  merits  were  determined 
in  the  first  case.     Outier  v.  Oox,  18  D.  152. 

A  plea  of  former  recovery  to  an  action  on 
the  case  founded  on  a  tort  cannot  be  objected 
to  merely  because  the  first  action  was  cove- 
nant^ the  causes  of  action  being  the  same. 
lb. 

If  a  plea  of  a  former  reoovery  aver  the 
causes  of  action  to  be  the  same,  and  the  rec- 
ord do  not  show  them  to  be  different,  the 
averment,  on  demurrer  to  the  plea,  must  be 
taken  as  true.    76. 

If  in  a  former  action  of  oovenant  for  the 
same  cause,  now  made  the  subject  of  an  no- 
tion for  a  tort,  accord  and  satisfaction  be 
pleaded,  and  issue  be  joined  on  a  replication, 
and  the  defendant  recover  judgment,  it  is  a 
good  plea  in  bar  to  the  present  action.    lb, 

A  plea  by  two  of  three  partners,  sued  on 
sundry  notes  that  in  a  former  action  by  the 
plaintiff  against  the  same  defendants  on  an- 
other note,  the  said  two  partners  pleaded  that 
they  did  not  promise  with  the  third  partner, 
and  that  it  was  proved  that  the  said  note 
was  given  by  the  said  third  partner  as  a  sub- 
stitute for  those  now  in  suit*  which  were  not 
then  due;  that  said  notes  were  given  in  evi- 
deuce  by  the  plaintiff,  and  that  the  defend- 
ants showed  that  they  were  given  by  the 
said  third  partner  for  his  own  debt,  and  in 
fraud  of  them,  with  the  plaintiff's  knowl- 
edge, and  these  facts  being  in  issue,  that  the 
jury  found  that  the  defendants  did  not 
promise  with  the  said  third  partner,  upoa 
which  verdict  judgment  was  rendered  in 
their  favor,  which  had  not  been  reversed  or 
annulled,  — is  not  good  as  a  plea  in  bar,  be- 
cause the  former  judgment  was  not  for  the 
same  cause  of  action.  Sastman  ▼.  Cboper,  2tt 
D.  600. 

40.  Betrazit—  In  a  retraxit,  the  plain- 
tiff voluntarily  abandons  his  cause,  and  ad- 
mits that  he  has  no  canae  of  action;  it  is  tibis 
admission  upon  the  record  which  constitutes 
a  bar  to  another  suit,  and  operates  as  an  es- 
toppel to  the  party.  Cqffmm  v.  Browik,  4S 
D.  299. 

A  plea,  held  not  to  be  a  retraagU  or  a  bar 
to  plaintiff's  action,  via,  "that  suit  for 
the  same  cause  of  action,  between  the  same 
parties,  had  been  previously  brought,  in 
which  the  plaintiff,  in  his  own  proper  person, 
came  into  court  and  confessed  that  he  would 
not  further  pioseente  his  said  suit  against 
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dafeodaat.  bat  from  the  same  altogether 
withdrew  himeelf,  whereupon  it  was  oon- 
adored  by  the  court  that  the  plaintiff  ahoiild 
teke  nothing,  and  that  the  defendant  go  with- 
out day776. 

41.  Flea  xniis  darrein  continaanoa. 
—  A  plea  jNiM  darrein  eoiUinuanee  should 
■how  tiie  date  of  the  last  oontinnance,  and 
that  tfao  natter  sought  to  be  pleaded  arose 
■inoe  that  time.  Averring  that  the  matter 
aroee  rinoe  issue  joined  is  insuffioienl  Vie- 
arjf  ▼.  Moore^  27  D.  323;  Brcwn  y.  Brown,  48 
D.  92.  But  a  deed  whioh,  by  relation,  takes 
effoot  nrior  to  issue  joined,  need  not  be  so 
pleaded.    «/adbrm  ▼.  i?amsay,  16  D.  242. 

A  matter  of  defense  which  arose  after  the 
eommenoemeut  of  the  action  is  admissible 
under  the  general  issue,  for  the  purpose  of 
mitigating  the  damues,  and  not  as  a  bar  to 
the  whole  action.  To  have  such  effsot,  it 
must  be  pleaded  vuia  darrein  eonUnuanee. 
Cottar  ▼.  bixeim,  46  D.  811. 

Evidence  of  the  payment  of  a  promissoiy 
note  Tpendmie  lite  cannot  be  given  in  evi- 
dence nnder  the  general  issue.  Such  defense 
must  bo  set  up  by  a  plea  of  Tpuk  darrein  eon- 
thnumee,    Bf^d  v.  Weeke,  43  D.  749. 

A  defendant,  by  pleading  iww  darrein  com' 
tfewinw,  waives  idl  other  pleas,  and  admits 
the  eaoee  of  action  as  set  out  in  the  plaintiff's 
decUration.  Adame  v.  iHifar,  73  D.  410; 
KimbaH  v.  HwUingUm,  25  D.  690. 

A  plea  puw  darrein  eowUmumee  is  not  bad 
under  the  Alabama  code  as  professing  to  be 
in  bar  or  of  the  entire  action,  when  xn  fact 
it  goes  only  to  the  further  maintenance  of 
the  action,  if  the  plea  is  *'  in  short  by  oon- 
sent^**  and  does  not  in  terms  propose  to  bar 
the  entire  suit,  but  simply  sets  out  the  facts. 
Bremghion  v.  Bradley,  73  D.  474. 

In  an  action  of  trespass  and  ejectment, 
pleas  of  not  guilty,  and  of  soil  and  freehold, 
look  to  the  state  of  things  at  or  before  the 
commencement  of  the  action,  and  if  matter  of 
disharge  accrue  to  the  defendant  pending  the 
action,  it  must  be  pleaded  to  the  further 
maintenance  of  the  action,  if  it  has  arisen 
after  suit,  but  before  plea  or  continuance, 
and  pais  darrein  continuance,  if  after  plea  or 
isene  joined.  A  defendant  in  such  action 
cannot^  therefore,  protect  his  possession  by 
setting  uf  an  outstanding  mortgage  of  the 
plaintiff's  ancestor,  purchased  in  by  the  de- 
fendant pending  the  action,  nor  by  setting 
up  snch  a  mortgage  discharged  of  record  be- 
fore the  commencement  of  the  action,  but 
assigned  to  him  pending  the  action,  although 
he  proves  that  the  mortgage  was  purchased 
by  him  before  the  commencement  of  the  ao* 
tiun,  and  discharged  by  the  mistake  of  the 
mor^agee  inetead  of  being  assigned.  FiHh 
Patrick  V.  FUtpatrick,  76  D.  681. 

The  ooart  may,  in  its  discretion,  receive 
or  reject  a  plea  puie  darrein  eonHnuanee  after 
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Pleas  pnie  darrein  continuance  must  have 
the  same  certainty  as  to  time  and  place  as 
other  pleas.  If  such  a  plea  does  not  allefe 
the  day  on  which  the  matter  pleaded  hap- 
pened, it  is  bad.    lb, 

49.  Joint  or  double  plaaa. — A  joint 
plea  may  be  considered  as  several,  as  well  as 
joint,  in  order  to  the  attainment  of  justice. 
Bemn  v.  Linffuard,  2  D.  684. 

A  defendant  having  a  justification,  and 
joining  in  a  plea  with  a  co-defendant  who  can- 
not justify,  loses  his  defense;  but  the  plain- 
tiff must  show  a  cause  of  action  against  hiia 
on  the  general  issue  before  he  is  called  on 
to  justify.  BieaeU  v.  Odd,  19  D.  480;  Fcnedi 
V.  Bradford,  60  D.  298. 

Where  several  defendants  have  inconsist- 
ent claims,  or  will  occupy  adverse  position* 
towards  each  other,  on  the  event  of  plain- 
tiff's recovery,  they  must  frame  their  plead- 
ings, as  to  each  other,  in  eoatemplatioa  of 
snch  events  or  the  court  will  not  interpose 
to  adjust  their  respective  rights.  Tea§  ▼• 
McDonald,  66  D.  66. 

A  plea  is  doable  when  it  presents  two  dis- 
tinct grounds  of  defense,  as  breach  of  war- 
ranty and  partial  failure  olf  consideration. 
Ommingham  v.  Smith,  60  D.  333. 

4.  JJcmtrreTm 

48.  When  a  demurrer  will  lie,  ganar- 
ally.  —  A  party  should  take  advantage  of 
defective  pleadings  by  demurrer.  Martin  v. 
WM,  89  D.  863. 

If  a  plea  answers  only  a  part  of  the  decla- 
ration, the  plaintiff  should  demur,  and  is 
entitled  to  judgment  on  demurrer.  Hiekok 
V.  Coatee,  20  D.  632. 

A  pleading  is  demurrable,  by  reason  of 
snpenluout,  impertinent,  and  scandalous 
alleeations  therein.  "  The  CoutU  Joannee  ** 
V.  Burt,  83  D.  625. 

A  plea  which  merely  sets  out  the  consid- 
eration of  a  contract  sued  on,  without  show- 
ing in  what  respect  it  was  insufficient  te 
support  the  contract,  is  no  answer  to  the 
declaration,  and  a  demurrer  thereto  is  prop- 
erly sustained.     Mead  v.  Hughee,  50  D.  128. 

A  declaration  which  discontinues  the  suit 
against  such  defendants  in  the  original  ^rrit 
as  have  not  been  served  with  process  is 
not  demurrable,  if  the  case  it  states  could  be 
sustained  by  proof  of  such  a  case  as  under 
the  statute  would  authorize  the  discontinu- 
ance.    Oillaepie  v.  Weenon,  31  D.  716. 

Pleading  a  deed  with  a  profert  of  the 
original,  and  upon  oyer  being  demanded, 
filing  a  copy,  is  not  an  objection  of  which  ad- 
vantage can  be  taken  by  demurrer.  Auditor 
V.  Woodruff,  33  D.  368. 

A  demurrer  prior  to  the  passage  of  the  re- 
vised statutes  enabled  the  party  to  avail 
himself  of  any  defect  in  his  adversary's 
pleading  which  would  have  been  fatal  to  it 
on  a  general  demurrer  at  common  law,  with- 
out specially  alleging  the  grounds.    Dk 
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44.  Oeneral  demurrer.^  ^  A  general  de- 
vinrrer  can  only  be  snitained  where  the 
pleading  doea  not  state  any  cause  of  action, 
and  it  will  not  reach  duplicity,  or  an  im- 

5 roper  joinder  of  cansea  of  action.    Smitk  v. 
w^n,  97  D.  2S2. 

Formal  defects  cannot  be  reached  by  a 
general  demurrer,  but  only  substantial  ones. 
Coffin  ▼.  KnoU,  52  D.  537;  WUmM  v.  WkiUt 

90  D.  lis. 

Only  thoee  groonds  of  demurrer  that  go  to 
plaintiff  *8  right  of  action  will  be  oonsicuired 
upon  an  appeal  from  a  judgment  ovexmling 
a  general  demurrer.  Otorge  r.  TkomM,  67 
D.  612. 

An  objection  of  want  of  |«rticiilarity  in  a 
ftatement  of  a  cause  of  aetiom  is  not  raised 
by  general  demurrer.    /& 

Where  defendant's  default  is  waived  on 
oondition  that  he  will  plead  to  the  merits,  he 
«annot  file  a  general  demurrer.  Doip  ▼. 
Sinmgp  40  D.  773. 

An  objection  that  tiie  writ  is  in  tiie  detinet 
enly,  where  the  plaintiff  sues  on  a  contract 
hi  his  own  right,  cannot  he  raised  on  general 
demurrer  since  the  statute  of  4  and  5  Anne, 
dumter  16.    Saucer  ▼.  WaOoer,  25  D.  272. 

An  advantage  majr  be  taken  by  goneral 
demurrer  of  a  material  variance  between  an 
instrument  pleaded  with  profert  as  a  deed 
or  writing  obligatory,  and  a  oopy  thereof 
filed  as  oyer,  when  tiie  latter  shows  simply 
a  mere  contract  sigped  with  the  namoa  of 
defendants,  but  having  no  seal  affixed.  A%h 
dUor  V.  Woodruff,  33  D .  368. 

A  general  demurrer  in  an  action  of  tres- 
pass vi  H  armU  must,  if  sustained,  inure  to 
the  advantage  of  all  the  defendants,  when 
the  act  complained  of  could  not^  either  in 
point  of  fact  or  of  law,  be  joint.  FooU  v. 
CmekMtUi,  34  D.  420. 

In  a  declaration  against  a  defendant  for 
ootTupt  misconduct  as  a  commissioner  under 
the  insolvent  act  in  discharging  the  plaintiff's 
debtor,  whereby  the  debt  was  lost^  an  aver- 
ment tiiat  after  judgment  the  debtor  could 
not  be  found  to  satisfy  the  plaintiff  is  suffi- 
cient on  general  demurrer,  without  alleging 
that  a  CO.  so.  was  issued  and  returned  noii 
eai  inventui,    Ckumingham  v.  BudtUn,  18  D. 

If  any  one  oount  in  a  declaration  is  good, 
a  demurrer  to  the  whole  decluution  miut  be 
overruled,  though  the  other  counts  are  bad 
in  substance.  United  States  v.  White,  37  D. 
374;  Lane  v.  LevUUan,  37  D.  769;  Fredand 
V.  McOMmgh,  43  D.  685;  SmUh  v.  Salomon, 

91  D.  711. 

46.  Special  demurrer.  —  A  variance  in 
a  declaration  mnst  be  taken  advantage  of  by 
special  demurrer.  PhUlipe  v.  RuMi/dt,  43  D. 
109;  and  so  in  the  case  of  a  defective  conclu- 
sion of  a  replication.  Hooker  v.  Smith,  47 
D.  679;  or  a  plea  presenting  two  distinct 
defenses.  Judy  v.  Kelley,  50  D.  455;  C^ii- 
wimf^uMm  v.  SnMt  60  D.  333;  or  an  objection 
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that  a  plea  only  amounts  to  the  general  is- 
sue.    HotchUee  v.  Ladd,  86  D.  679. 

A  plea  in  bar  which  denies  the  original 
eanse  of  action  is  bad  on  special  demurrer. 
ffateh  V.  Hyde,  39  D.  203. 

46.  Wliat  matters  are  admitted  by 
demurring.— ^  demurring,  a  ddfendaat 
admits  the  facts  set  out  in  tae  deolaratioii« 
and  raises  the  question  of  law  as  to  their 
sufficiency  to  maintain  the  action.  Stout  ▼. 
Keyea,  43  D.  466;  Sleeth  v.  Murpkw,  41  Dl 
232;  Wallace  r.  HoOp,  SS  D.  618. 

A  demurrer  admits  only  facts  well  pleaded; 
whether  injury  is  remote  and  eonsequential 
is  a  conclusion  of  law  upon  the  facts  stated 
in  the  declaration.  T^kuman  v.  BelvUere  etc 
JL  R.  Co.,  69 D.  566;  Kelloggy.  Lartin,  56  D. 
164;  Ohieago  etc  R.  R.  OOk  r.  Swelt,  92  D. 


The  averments  in  a  plea,  not 
with  those  of  the  declaration,  are  admitted 
by  a  demurrer.  Hanna  v.  UeKemie^  4S  D. 
122. 

The  existenoe  or  the  lame  ef  taking  eObet 
of  a  public  statute  cannot  be  nut  in  iasae^ 
or  admitted  or  denied  by  .the  pleadings,  bat 
must  be  determined  by  the  Judges  them- 
selvea.  Accordingly,  an  allegatioo  in  an- 
swer to  quo  warranto,  that  a  statute  under 
which  the  defendant  daims  to  hold  office 
was  published  and  went  into  ^eot  prior  to 
the  day  of  his  alleged  election,  ia  not  ad« 
nutted  by  a  demurrer  to  such  answer.  At- 
tomejf-Oeneraly.  Foote,  78  D.  689. 

47.  How  demurrers  are  determined* 
generally.  —  Where  one  of  two  pleas  to 
the  whole  cause  of  action  is  adjudged  good 
on  demurrer,  the  other  need  not  be  oonsid* 
ered.    CfuOer  v.  Cox,  18  D.  152. 

On  a  general  demurrer  to  a  declaration  eon- 
taining  three  counts,  if  either  of  the  counts 
is  go^  the  demurrer  must  be  overruled, 
with  oosts,  as  it  cannot  be  sustained  in  part 
and  overruled  in  part  Riddle  v.  ObryeU;  88 
D.  521;  Thumamy.  Behidere  Delaware  R.R. 
Co.,  64  D.  415;  Thompeon  v.  NewBu,  42  D. 
169. 

The  failure  of  defendants  to  make  special 
causes  of  demurrer  good  will  not  dmrive 
them  of  the  benefit  of  other  causes  assigned 
for  demurrer  going  to  the  entire  gravamen 
of  the  complaint,  so  as  to  defeat  it  on  matter 
of  snlistince.     De  Louie  v.  Meek,  50  D.  491. 

48.  Benderingr  Judgment  against 
party  wlio  oonmiitted  first  fanlt  in 
pleading.  —  A  general  demurrer  brings  the 
whole  record  before  the  court,  and  judgment 
thereon  will  be  rendered  agsjust  the  party 
whose  pleadings  contain  the  first  vioe  or  im* 
perfection.  Rougher  v.  Ndmm,  62  D.  694; 
McDonald  v.  WiOie,  54  D.  423;  Dunlap  v. 
OUdden,  52  D.  625;  (Tnion  Bank  v.  PoweU, 
52  D.  367;  Donnell  v.  Jonee,  48  D.  59;  United 
Statee  v.  White,  37  D.  874;  Dibrttt  v.  MUier, 
29  D.  126;  BkMs  v.  Coatee,  20  D.  632. 

A  demurrer  to  a  plea^  where  the  defendant 
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has  owred  mrer  of  tlM  dmd  daoUnd  on, 
brings  the'wliole  rooord  bofoio  tho  ooort, 
md  sQoh  dmmimr  shoiild  bo  oTorraled  if 
the  dacUuratioa  is  defootiyo.  Bimqf  r7  HfMrn^ 
13  D.  1G7. 

A  domiirrer  to  ft  pleo  in  obatomont  dooo 
not  opon  prorions  pleadings.  The  objootion 
laiaed  by  tho  plea  goes  to  tho  abotomont  of 
the  wri^  and  not  to  tho  saffidenoy  of  tho 
deoUration.    Oran^ord  w.  8kuU,  44  D.  463. 

5u  RepUeaUon^  OMid  Svh»equenl  Pleadmg§» 

49.  When  a  replication  is  lAocmiaiy 
or  proper.  —  Where  payment  is  pleaded  in 
■a  action  on  a  bond,  and  issue  joined  thereon, 
the  short  entry  of  set«off  added  thereto  is 
only  a  notaoo,  and  not  strioUy  a  plea,  and 
theraloro  reqniros  no  replication.  Htmdenon 
V.  UmkB^  11  D.  733. 

TIm  objootion  of  mnltifarionsneos  oannot 
be  sQstainod  where  the  oomplainants  have 
sioiilar  interests,  and  seek  the  same  redress 
for  a  oommon  injury.  RMmm  v,  Smiikt  24 
D.  212. 

An  objootion  to  the  averments  in  a  plea 
should  bo  taken  by  demurrer;  the  defeots 
sre  waiTod  by  a  repUcation,  and  oannot  after* 
vaids  bo  examined  <»  a  demurrer  to  the  re^ 
lieation.      H^o^^cue  r.  CoUinii,  39  D.  369. 

50.  Form  and  sufficiency  of  replica- 
tion, generally.  —  Whatever  is  well  set 
forth  in  a  plea,  and  not  oontroverted  in  tho 
replication,  is  admitted  to  bo  true.  PhiUp§ 
V.  Barrits,  19  D.  16d. 

A  leplioation  is  bad  if  it  neither  traverses 
tho  plea  nor  states  matters  in  avoidauoe. 
Bamkq/'  CkOUeathA  v.  Sroayne,  82  D.  707. 

II  the  declaration  on  a  bond  sets  out  tho 
oondition  and  assigns  the  breaohes,  they 
need  not  bo  reassigned  in  tho  replication. 
Cfmofoer  v.  Com.,  12  D.  451. 

The  replication  to  a  plea  of  mm  ttAfudium^ 
that  the  note  sued  on  was  the  act  and  deed 
of  the  maker,  is  insufficient.  Hattr,  Bank  of 
Gbm.,  SO  D.  685. 

Whore  the  defendant  pleads  a  judgment 
sgainst  plaintiff  in  another  suit  for  the  same 
eanoe  of  action,  a  replication  by  plaintiff 
which  does  not  admit  the  judgment  and 
deny  that  tho  cause  of  action  was  the  same, 
but  denies  "that  the  merits  of  the  present 
sait  were  tried  and  determined  in  the  former 
■nit,"  is  defective  in  both  form  and  substance. 
Agmem  v.  McBbrcy,  48  D.  772. 

To  a  plea  of  the  statute  of  frauds  alleginff 
that  the  promises  mentioned  were  speciu 
promises  to  pay  the  debt  of  a  person  named, 
a  replieation  denying  that  the  promises  were 
for  the  debt  of  such  person  is  a  good  answer, 
without  the  words,  or  any  other  person, 
rbe  traverse  is  as  broad  as  the  issue  offered. 
HotMiu  V.  Ladd,  86  D.  679. 

In  ptMseedinp  against  a  corporation  for 
nanrping  bonkmg  privileges,  a  replication 
whion  avers  that  defendant  issues  paper  in 
tte  abnilitade  of  bank  notes,  and  that  tiiey 


issued  with  the  intent  that  they  should 
be  put  in  oiroulation  as  money,  is  objection- 
able for  duplicity.  PeopU  v.  iSteer  Raitm  ete. 
i?.  J2.  Ooi,  86  D.  64. 

61.  Departure  in  replication. —There 
is  no  departure  in  the  pleading  where  the 
plaintiffs  suing  on  an  anpeal  lK>nd  describe 
themselves  in  tiie  writ,  which  is  in  tho  detinet 
only,  as  **  executors  of,**  etc.,  and  in  the  doo> 
lartition  which  recites  the  writ,  as  '*the 
said  plaintiffs, "  and  again  describe  themselves 
in  the  replioation  as  ''executors  of," etc, 
and  in  their  demurrer  to  the  defendant's 
rejoinder,  as  "the  said  plaintiffs."  gnweer 
V.  WaOow,  25  D.  272. 

The  addition  of  the  word  "executors'* 
is  mere  surplusage,  and  not  an  irregularity 
in  tho  wri^  eta,  where  tho  plaintifiis  are 
suing  on  an  appeal  bond  given  to  them  as 
executors,  upon  which  they  can  maintain  an 
action  only  in  their  individual  capacity,  tho 
demand  beiuff  the  same,    lb, 

52.  BepUeation  to  plea  of  statute  of 
limitations.  —  Where  tho  petition  on  its 
face  shows  that  plaintifi*  cause  of  action  ie 
bsjTod  by  statute  of  limitations,  a  replication 
setting  up  a  subsequent  promise  to  remove 
the  bar  is  bad,  because  it  is  a  different  cause 
of  action  from  that  stated  in  the  petition. 
GMw  V.  Kelaey^  4tl  D.  661;  Mankm  v.  Stabmjft 
4  D.  409. 

68.  Bsjoinder.  — To  a  replication  in  an 
action  for  the  breach  of  the  covenant  of  seisin, 
denying  the  defendant's  plea  that  the  deed 
under  which  he  claims  was  executed  before 
the  ensealing  and  delivery  of  j^laintiff  *s  deed, 
a  rejoinder  is  insufficient  that  it  was  executed 
before  the  commeDoemont  of  the  suit,  with  a 
Meiieet  setting  out  a  date  prior  to  the  execu« 
tion  of  the  plaintiff's  deed.  Church  v.  OUman^ 
30D.82. 

A  nlaintiff  relying  on  defendant's  appear* 
anoe  liy  attorney  in  an  action  on  a  judgment 
of  a  sister  state  must  reply  ^^^  ^*^^  ^  ^^ 
defendant's  plea  to  the  jurisdiction,  and  the 
defendant  may  rejoin  that  the  attorney  had 
no  authority.     Welch  v.  Sykes,  44  D.  689, 

A  defendant  justified  an  arrest  under  ai> 
execution.  Plaintiff  replied  payment  before 
arrest,  and  traversed  that  the  judgment  wae 
in  full  force.  Meld,  that  the  traverse  wafe  t» 
an  immaterial  matter,  and  the  rejoinder  of 
non-payment  was  good.  Breck  v.  Blanehard^ 
51  D.  222. 

6.  Prqferi  and  Oyer. 

54.  Profert.  —  Where  the  plaintiff  was 
bound  to  give  a  warranty  deed  to  the  de- 
fendant as  a  condition  precedent,  it  is  suffl* 
dent  to  allege,  in  tho  declaration,  that  ho 
made  out  and  tendered  a  warranty  deed  in 
every  way  legally  authenticated,  with  a 
profert,  without  setting  out  the  deed  at 
leneth.     NichoU  v.  BlakesUet  2  D.  95. 

Profert  of  a  simple  contract  is  not  necee* 
sary.    Bank  qf  OmUd  States  v.  8iU,  l^  D.  ^ 
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Th<  production  of  the  bond  is  an  indis- 
penaable  part  of  the  plaintiff*!  «aae  in  an 
aotion  for  oontribntion  among  obligon, 
where  the  joint  indebtedneaa  has  been  dia* 
pnted.    Cfiu^  w.  Oraig^  24  D.  89a 

The  identicai  instmment  sued  vpon,  if 
proferi  had  been  made  of  it^  had  formerly 
to  be  introduoed  in  eyidence;  but  thii  role 
baa  been  modified  by  onr  modem  praetioe. 
JwM  w.  Bobkuon,  64  D.  212. 

It  was  neoeaaaxy  to  make  a  proferi  of  a 
writing  declared  npon  at  common  Uw,  to 
aet  ont  ita  date  and  the  parties  to  it.  Its 
loss  or  destmction  necessarily  deslzoyed 
any  claim  under  it|  but  at  present  an  ezcnse 
for  ite  non-production  may  oe  made.  Fremek 
T.  Mantm,  57  D.  294. 

65.  Ojw. — A  plea  to  the  aotioQ  with- 
esit  oyer  is  equivalent  to  a  waiver  of  evwr 
objection  to  the  form  of  the  over  nantea, 
or  its  sniBoienoy.  AudUor  r.  IrcoaniC  S8 
D.  368. 

Where  aa  agreement  declared  on  Is  not 
an  agreement  given  on  oyer  aooording  to  its 
true  Intent  or  meaning,  a  demurer  to  the 
dsdaraticii  should  be  sustained.  Amdmwm 
▼•  Oritcher,  87  D.  72. 

Oyer  not  having  been  called  for,  and  the 
defense  of  pa^rment  and  the  funeral  issue 
having  been  mterpoeed,  plaintiff  need  not 
intro&ce  in  evidence  the  instrument  upon 
which  he  founds  his  suit.  Jom$  v.  Mrimmm, 
M  D.  212. 

Oyer  is  never  granted  of  instruments  not 
«nder  seaL  Cbmfnsreio/  /.  Oo.  ▼.  JMIniaii, 
MD.  648. 

n.  Ik  Equitt. 

1.  General  Prineiple$. 

56.  Grounds  for  relief  most  be  fblly 
stated. — The  plaintifi*B  claim  to  relief  in 
equity  must  appear  from  the  pleadings. 
Inie  style  aud  character  of  pleading  in 
equity  are  of  a  more  liberal  cast  than  those 
of  other  courts.     Tieman  v.  Poor,   19  D. 


A  bill,  though  confessed,  ^et,  if  its  allega- 
tidns  are  destitute  of  precision,  no  decree 
can  be  correctly  rendered  thereon.  Mar* 
tMl  V.  Tenant,  19  D.  126. 

A  bill  in  equity  to  impeach  a  judgment  or 
decree  for  fraud  must  set  forth  specifically 
and  particularly  the  facts  constituting  the 
fraud.     Pendleton  v.  QaUoway,  34  D.  4.34. 

The  rule  that  certainty  to  common  intent 
must  exist  in  pleadings  applies  as  well  in 
equity  as  at  law,  the  reason  of  the  rule  in 
both  mstanoes  being  to  inform  the  adverse 
party  with  sufficient  precision  of  the  charge 
made  against  him,  and  to  enable  the  oourt 
to  pronounce  the  proper  judgment.  Farr 
V.  Jrorr,  69  D.  406. 

2.  BiU;  CroM'bUL 

57.  General  rules  relative  to  the 
hiU.  — A  party  to  a  suit  is  not  bound  to  dis- 
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close  to  his  adversary  facts  which  tend  ts 
defeat  or  weaken  his  own  rifl^t  of  reoovwy; 
and  he  commits  no  fraud  by  remaining 
silent.     Tamhr  ▼.  Bntdikem,  17  D.  132. 

Where  the  oomphdnant's  want  of  egni^ 
appears  on  the  faoe  ol  the  bill,  no  rsliec  wiU 
be  granted,  though  the  defendant  answers 
instead  of  demsRing.  CoUbu  ▼•  Jome$,  29 
D.  216. 

P^raotioing  aHorneyi  ace  prssamed  te  be 
present  in  court,  and  it  is  not  necessary  to 
aUe^  that  fact  in  a  bill  of  privilege  filed 
agamst  one.  Bemdngiom  Irom  Oo,  ▼•  iZMAer- 
JML,  86  D.  628. 

A  bill  asking  disuofery  aad  also  relief^ 
u]^  a  suffieient  statement  of  facts,  b  aa 
original  bill,  and  if  dhaaosiy  has  }uitsdio> 
tioii,  aa  erdsr  dindviu  an  mjunctioa  and 
allowing  the  answer  to  m  rsad  does  not  die* 
tfaebilL    Olwaa  ▼.  CoAifi,  46  D.  427. 

The  oomplainani  can  reoover  only  on  the 

Bsade  by  hisblll;  and  he  is  entitled  to  ao 

rslisf  on  equities  brought  into  the  case  only 

by  subsequent   pleadings  or  by  evidence. 
—       -  '   —it). 


OonsBrMT.  Blitmriokm  90 

Where  the  plaintifT  allegea  an  imnortaat 
eauity,  he  is  at  liberty  to  idd  a  small  item 
wnidi  would  not  be  within  the  jurisdiet&ca 
of  eqni^  if  alone,  but  which  is  cconeeted 
with  and  tends  to  elncidats  the  main  sab* 
jeot     HaH  v.  J?oper,  61  D.  426. 

58.  Naming  the  parties.— One  of  the 
complainants  may  amend  the  bill  by  striking 
out  his  name  as  complainant  and  inserting 
it  as  defendant,  under  the  Georgia  statutea. 
Pool  V.  Morru,  74  D.  68. 

The  bill  ought  to  be  dismissed  without 
prejudice,  and  not  absolutely,  where  it  has 
merits,  and  ita  sole  defect  is  the  want  of 
proper  parties.     Kirhpairick  ▼.  Bt^ford,   76 

59.  Stating  the  cause  of  action, 
generally. — A  complainant  must  state  in 
his  bill  every  fact  showing  him  to  be  entitled 
to  the  relief  prayed  for.  Brown  v.  If y^  98 
D.  781. 

The  purchaser  of  a  legal  title  for  a  valu* 
able  consideration,  without  notice  of  an  oat- 
standing  equity,  will  uot  be  affected  by  it; 
but  it  is  otDerwise  as  to  a  purchaser  of  aa 
equitable  title.  Accordingly,  a  bill  seeking 
to  divest  the  le^  title  in  the  grantee  and 
third  persons  claiming  under  htm,  upon  the 
ground  that  the  warrant  on  which  the  grant 
u  founded  was  the  property  of  the  complain* 
ants,  is  good  as  aoainst  the  grantee,  but 
cannot  be  sustainea  against  the  other  de« 
fendants  claiming  under  such  grantee,  with* 
out  alleffing  that  no  valuable  consideration 
was  paid  by  them,  or  that  they  knew  of  the 
complainant's  equity  either  at  or  before  the 
consideration  was  paid  or  the  conveyance 
made.     Perkms  v.  /Toys,  6  D.  680. 

A  bill  in  equity  is  insufficient  which  seeks 
to  restrain  the  directors  of  an  incorporated 
company  fron^  iuuing  certificates  of  deposit 
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iHiififa  ahow  upon  their  faoe  that  they  were 
intended  to  dronlate  as  money,  nnlese  there 
if  an  allegation  in  the  bill  that  they  were 
intended,  when  iasned,  to  circulate  as  money. 
It  11  not  a  oondnsion  of  law,  from  the  faoe 
ef  the  oertifieatee,  that  .the  pnrpoae  of  their 
MRie  wonld  be  that  they  might  oircnlate  as 
aonoj,  but  is  an  inference  of  one  ftMt  from 
another,  which  may  be  overcome  by  conn- 
lanrailing  evidenoeu  BUs$  ▼.  Amtmemt  70 
D.  611. 

An  allegation  in  a  bill  that  the  petitioner 
"ia  inforuied  and  Terily  believea,  and  there* 
npon  avers, "  ia  a  direct  and  positive  aver- 
oient^  Weik  ▼.  BrULaepoit  Hydraulic  Co., 
79  D.  25a 

Whether  a  bill  ia  demurrable  for  want  of 
eqait)'  where  filed  by  a  feme  covert  aa  cesM 
fm  trmct  againet  her  traatee  and  a  atranger, 
alleging  that  the  tnutee  baa  loaned  traat 
fanoB  to  the  atranger,  who  haa  not  paid, 
and  that  the  tnutee  ia  insolvent,  bat  alle* 
ging  neither  rafnaalof  the  tmatee  toane,  nor 
struiger  to  pay,  nor  ahowing  when  the  in- 
aolvaney  of  uie  tmatee  commenced,  and  al- 
leging no  waate  or  miacondnet,  and  praying 
for  the  removal  of  the  tmatee,  appomtment 
•f  another,  and  a  decree  that  the  atranger 
pay  to  the  new  tmatee,  oikare.  Mcutm  v. 
Mamm,  83  D.  172. 

60.  KultifftrioiuneM,  as  to  partiM. 
— In  dianoerjr,  aeveral  complain«nte  cannot 
nite  in  one  bill  to  demand  several  distinct 
and  nnoonneeted  mattera  of  one  defendant; 
nor  oan  one  oomplainant  demand  aeveral 
distiaoi  and  nnconneoted  mattera  of  one  de- 
fendmat.  Rkhard9on  v.  MeKinmm,  12  D. 
306. 

A  bill  filed  againat  aeveral  persons,  con- 
ecming  distinct  things  or  acts,  is  demur* 
fable.  Unconnected  parties  may  unite  in  a 
sait,  if  there  is  one  connected  interest  among 
them  all,  centering  in  the  point  in  issue  in 
the  case.     FeUoum  v.  FeUmoa,  15  D.  412. 

A  ImU  ia  mnltifarions  when  against  several 
persona  for  rent,  and  isome  of  tiiem  have  no 
mtereet  in  the  rente  for  which  othera  are 
answerable.  ChOiU  v.  Clark,  49  D.  164;  or 
which  joina  aa  parties  defendant  a  partner, 
the  firm  of  whion  he  is  a  member,  the  several 
tmsteee  to  whom  they  have  separately  as- 
signed property  in  trast  for  the  benefit  of 
creditors,  and  the  creditors  respectively 
aftoted  by  the  deeda  of  trust.  Johnton  v. 
Browm^  37  D.  566. 

A  bill  is  not  multifarious  in  which  all  the 
eomplainants  are  creditors  of  the  same  party, 
and  seeking  to  subject  the  same  fund  to 
their  claims.  Ccnuioek  v.  Bajiford,  40  D. 
108;  cr  where  the  plaintiffs  claim  by  a 
single,  general,  and  entire  right,  although 
in  opposition  to  the  distinct  and  aeparate 
rights  of  aeveral  defendants.  VcMn  v.  hctr- 
geU,  32  D.  689;  or  where  it  aeeka  to  enjoin 
a  aaie  under  executions  of  two  several  plain- 
at  law,  bat  the  same  property  is  levied 
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upon,  and  the  complainant  asserts  one  title 
to  it  all.     Brid^u  v.  PhUUpe,  60  D.  495. 

A  bill  to  subject  property  to  the  payment 
of  a  judgment,  and  preaentioff  one  entire 
caae,  aa  against  the  judgment  debtor,  ia  not 
multifarious,  because  one  or  more  of  the  de> 
fendants,  to  whom  parts  of  the  property 
have  been  fraudulently  conveyed,  had  noth« 
ing  to  do  with  other  fraudulent  transaction^ 
Way  V.  Bragaw,  84  D.  147. 

61.  as  to  cauMs  of  action.  —  No 

general  principle  in  regard  to  multifariooa* 
ness  can  be  extracted  from  the  oases;  on  Um 
one  hand,  multiplieity  of  aetioiia  ia  to  be 
avoided,  and  on  tbe  other  hand,  the  blend- 
ing in  one  auit  of  diatinot  and  incongmooa 
daima  and  liabilitiea.  Joknton  v.  Brcwik^  37 
D.  556;  MarAail  v.  Mean*,  56  D.  444. 

The  objeotioii  of  multifariouanesa  ia  dint 
oonraged  by  the  oourta,  where  it  would 
defeat  inatead  of  promote  the  ends  of  jne- 
tice.     Mar$kaU  v.  ifeoMs,  56  D.  444. 

A  bill  ia  not  mnltifarioua  which  aata  up 
one  anfieient  ground  for  equitable  reliw 
with  another  claim  oontainin|(  no  e^ity  on 
ita  face  entitling  the  oomplamant  either  to 
discovery  or  to  relief.  Variek  v.  8mW*^  28  D. 
417;  or  because  it  both  aeeka  to  remove 
fraudulent  conveyancee  and  encnmbranoea, 
and  also  to  bring  within  the  reach  of  the 
judgment  equitable  interests,  which  are  not 
the  subjects  of  execution  at  law.  fToy  v.  Br» 
gaw,  84  D.  147;  or  which  unites  two  good 
causes  arising  out  of  the  same  transaction, 
all  Uie  defendants  being  interested  in  the 
same  claim  of  right,  and  relief  of  the  same 
general  character  being  asked  in  relation  to 
each.  Variek  v.  SmUh,  28  D.  417;  or  be- 
cause it  seeks  an  account  both  of  the  rents 
and  profits  of  real  estate  and  also  of  personal 
estate.  Bubey  v.  Bamett,  49  D.  112;  or 
when  all  allegations  relate  to  one  and  same 
transaction  between  the  same  parties,  to  one 
and  the  same  subject-matter,  and  to  the 
same  injury,  though  it  prays  for  different 
modes  of  relief  against  that  injury.  WelU 
V.  Bridgeport  Nydtxudic  Co.r  79  D.  250. 

A  bill  is  multitariousand  demurrable  which 
unites  separate,  distinct,  and  unconnected 
claims  against  several  defendants.  Stuart  v. 
Coaitcr,  15  D.  731;  or  which  seeks  to  enforce 
several  separate  demands  against  a  corpora- 
tion as  such,  against  the  stockholders  as 
such,  against  them  in  their  private  capacity, 
and  against  them  as  trastees  of  the  capital 
stock,  and  also  as  trastees  in  a  deed  of  assign- 
ment for  the  benefit  of  creditors,  and  which 
seeks  to  set  aside  the  assignment,  and  sub- 
ject the  property  conveyed  bjr  it  to  the  pay. 
ment  of  the  complainant's  claims.  Olao  L.  /. 
A  T.  Co.  V.  MercIuxnU'etc,  Co.,  53  D.  742;  or 
which  demands  several  distinct  matters  of 
distinct  natures  of  several  defendants,  or  sev- 
eral entirely  unconnected  matters  of  one  de- 
fendant, as  where  the  assignee  of  a  bond  for 
the  conveyance  of  land  files  a  bill  against 
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kis  ungnor  and  tho  origiiiAl  vendor  to  re- 
model and  enforoe  the  agreemente  between 
the  defendant!  and  between  the  oomplain- 
aat  and  his  assignor,  and  claims  also  of  the 
criginal  vendor  compensation  for  holding 
over,  and  for  removing  fences  and  maanteb 
ata     McanhaU  v.  ifeoiM,  66  D.  444. 

Neither  of  the  defendants  to  a  hill  can  do* 
mnr  for  multifariousness,  or  for  misjoinder 
of  causes  of  action,  in  some  of  which  he  has 
no  interest^  when  the  case  presented  bj 
(he  hill  is  so  entire  that  it  cannot  be  prose- 
ented  in  several  suits,  and  yet  each  of  the 
defendants  is  a  necessary  party  to  some  part 
of  the  case  stated.  fToy  v.  ^rn^mo,  84  D.  147. 

69.  Prayer  for  reliet  generally.  ^ 
The  prayer  for  relief  incompatible  with  the 
allegatioos  and  purpose  of  a  bill  may  be  re- 
jected as  surplusage.    Murdodt^a  CfoBe^  90  D. 

nia  prayer  should  bo  disjunctive  where 
the  case  made  may  entitle  the  oonmlainant  to 
one  or  another  kind  ol  relief^  but  not  to 
both,  or  where  the  oomnlainant  is  in  doabt 
whether  the  faots  atatea  entitle  him  to  the 
special  rdief  prayed  for,  or  to  some  ether 
form  of  relief .    OblfM  v.  J?ois,  22  D.  64a 

An  alternative  prayer  for  relief  is  proper 
in  such  a  case,  but  the  relief  must  be  consist- 
ent with  the  case  made  bv  the  bilL    /ft. 

A  proper  case  for  a  biU  with  a  double  ae- 
pect  is,  where  the  complainant  is  in  doubt 
whether  he  is  entitled  to  one  kind  of  relief 
or  another,  upon  the  faots  as  stated  in  the 
lull;  in  such  case  he  may  frame  his  prayer 
in  the  alternative.  Lhjfd  v.  Breumier,  27  D. 
S8;  CoUom  v.  Bo$9,  22  D.  648;  Bromm  v.  R>- 
<M^  98  D.  781. 

In  a  bill  filed  by  heirs  to  set  aside  a  will, 
in  which  such  will  is  positively  alleged  to  be 
invalid,  a  prayer  for  >peetal  ruief,  if  the  will 
i^ould  be  found  valid,  is  inconsistent  with 
the  case  made  by  the  wilL  CoUom  v.  Btm, 
S2D.  648. 

So  if  the  nature  of  the  complainant's  relief 
depends  upon  the  existence  or  non-existence 
of  a  particular  &ct  not  within  his  knowl- 
edge, he  may  allege  his  ignoranoe,  call  for  a 
discovery,  and  frame  his  prayer  in  the  alter- 
native.    LUwd  V.  BremUr,  27  D.  88. 

68.  for  general  leliel  —  A  party 

will  not  be  denied  relief  by  a  court  of 
equity  merely  because  he  is  mistaken  in 
the  specific  relief  prayed  for;  but  if  his  bill 
oontains  a  prayer  for  general  relief  the 
oour^  will  give  the  reliu  required  by  the 
facts  of  the  case.  B^tee  v.  Sink,  3  D.  363; 
8lemmer*9  Appeal^  OS  D.  248.  So  held  un- 
der a  disjunctive  prayer  for  general  relict 
CoUom  V.  B<m,  22  D.  648. 

Under  a  general  prayer  for  relief  none 
entirely  distinct  from  and  independent  of 
nor  inconsistent  with  the  reliet  specially 
prayed  for  can  be  granted  eompJainant^ 
Brotm  V.  Wpiie,  08  D.  781;  Pmmcoki  eCfr 
iLM.Oa.  Y.  BpraU,  01  U  747. 


Under  a  prayer  for  general  relief,  only 
the  relief  consistent  with  the  case  made  in  the 
bill  can  be  granted.  Peiuaeola  etc  B.  R^ 
Co.  V.  Upraii,  01  D.  747. 

Where  the  oomplainaai  who  had  sold  land, 
and  taken  a  trust  deed  back  to  secure  pev* 
ment  of  part  of  the  purchase  price,  broognt 
an  action  in  which  he  prayed  that  ^  lien  eC 
this  trust  deed  be  enforced,  and  also  prayed 
for  general  relief^  the  eonrt  cannot^  under 
either  of  these  prayers,  set  aside  his  oricinal 
deed  of  conveyance.  Brown  ▼.  IFyfi^  ft  D. 
781. 

64.  -«-  for  special  rellsl  — A  eom- 
plainant  prajring  for  a  particular  relief  and 
other  additional  relief  can  have  no  relief  in* 
cconstent  with  that  specifically  prayed  for, 
though  ooosiatent  with  the  case  stated.  Ooi* 
Am  V.  Bom,  22  D.  648.  But  he  may  be  re- 
lieved  under  hie  general  prayer  in  any  way 
not  inccnsistent  with  his  special  prayer. 
Brown  ▼.  WpUe^  08  D.  781. 

The  ineertMm  of  a  praver  for  the  removal 
ol  administrators  in  a  btU  filed  in  aid  of  pto- 
eeedingi  at  law  to  remove  the  administeatovi 
for  the  purpose  ol  having  a  receiver 
char^  ol  this  assets  pendmg  the  lesnl 
ceedmgs,  heing  inconsistent  with  ttie 
made  by  the  hill»  cannot  change  the  anc 
nature  of  the  anitb  LewU  v.  Oaumm^  80  ft 
246. 

65.  OrOM-bOL^^A  defendant  who  ia 
entitled  to  affirmative  relief  can  obtain  it 
only  by  cross-bill,  and  it  is  not  essenttal  that 
all  the  facts  which  would  entitle  him  to  tibe 
relief  sought  should  appear  in  the  original 
biU.  ^HTcf  V.  Oise,  83  D.  240.  But  he  may, 
in  Ids  answer,  rely  on  any  matter  which 
shows  the  complainant  not  entitled  to  the 
relief  claimed  in  his  bilL  TarieUm  v.  FietoiL 
41  D.  103. 

A  bill  in  equity  will  be  treated  by  tfie 
court  as  original  or  as  a  eroas-bill,  according 
to  its  substance  and  the  relief  prayed;  noi 
according  to  the  title  which  may  have  been 
given  to  it  by  the  solicitor.  PotkAr.  Na^ 
<Mma/ ^odfc^  67  D.  620. 

The  bill  is  original,  and  not  a  eroas-hUl, 
which  is  filed  by  the  defendant  in  a  suit  ta 
hold  him  as  the  debtor  and  fraudulent  gran- 
tee of  a  judgment  debtor,  and  allegeo  that 
the  oompUunant  (the  defendant  in  llie  eeriier 
suit)  has  become  the  owner  of  the  debt  for 
which  the  judgment  was  rendered»  and  of  a 
collateral  mortgage  given  to  secure  it^  aad 
prays  to  have  his  title  to  these  securitiee  ee- 
tabiished;  and  also  joins  as  parties  the  said 
judgment  debtor  (who  was  mortgegor  in  the 
collateral  mortgage),  and  the  holder  ol  a 
prior  mortgage,  and  prays  leave  to  redeem 
from  the  prior  mortgige,  and  the  foredoe> 
ure  of  the  other.  Androm  v.  JQUsflL  88  IX 
766. 

The  object  of  a  erosi-liill  lor  reUef  is  ta 
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eiuibU  a  defendant  to  mwwSi  himself  of  tome 
defenee  which  can  only  be  made  complete 
by  granting  him  aome  affirmatiTe  relief 
against  complainant,  or  against  some  co-de- 
fendai^  To  he  such,  it  mast  be  strictly  con* 
fiosd  to  matters  inrolved  in  the  original 
eanss;  for  if  it  introdnces  dirtinot  matters  it 
ii  an  origiaal  hill,  and  the  snits  are  Bcparate 
■nd  disSiet.  Andrew  t.  Kibbee,  83  D.  786; 
JfwT.  Amuinmg^20J).  187;  DUIt.  Skahtm, 
90  D.  540;  Hmd  v.  Coae,  83  D.  249. 

A  oross-bill  will  be  dismissed  where  the 
original  bill  is  without  equity,  or  where  the 
«ross-biU  contains  matter  wholly  repnonant 
to  the  answer  of  the  defendant  who  fibs  it. 
DiUr.  8hahan,  eO  J).  640, 

A  ofoas-bill  by  a  junior  mortsages  who 
vas  n  P*t^  defenduit  to  the  foreclosure 
ndti  seMong  relief  against  a  aale  made  by 
the  prior  mortgagee,  pendente  tte^  under  the 
power  of  sale  in  his  mortgage,  and  for  leave 
to  redeem  from  that  mort^ige,  was  held  to 
be  confined  te  the  subject-matter  of  the  cri* 
riaal  bill,  and  its  scope  and  object  within  the 
ofncrass-lrifi.    i^nn/v.  Oic^  83 D. 
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New  parties,  who  were  not  parties  to  the 
Mjginal  bill,  may  be  brought  in  by  eross- 
biU;  and  iHiere  a  junior  mortoagee,  made 
|art;f  defendant  to  a  suit  for  toreclosure  of 
a  prior  mortgage,  seeks  relief  upon  cross 
bill  against  a  sale  made  by  the  prior  mort- 
mgse,  pemlenie  lUe,  under  a  power  of  sale  in 
Sis  uMtrtgage,  the  purchaser  at  such  sale  is 
■n  indispensable  ptfty  to  the  croes-bilL    lb. 

Where  the  plamtiff  in  a  cross-bill  doee  not 
ebjeet  to  the  report  of  a  commisiiioner  for  a 
failure  to  make  a  charge  specially  set  up 
•pinst  a  party,  the  objection  will  be  con- 
■dered  as  abandoned.  Penm  ▼.  Spencer^  91 
D.  37fi. 

Where  a  plaintiff  files  a  oross-bill  to  test 
the  validity  of  a  trust  deed  set  up  by  defend- 
snt,  and  both  parties  claim  satisfaction  out 
sf  the  same  fund,  if  the  deed  is  sustained, 
vet  plaintiff  is  entitled  to  an  account  of  the 
rand;  and  if  upon  such  inquiry  it  is  found 
that  a  portion  of  it  belonffs  to  plaintiff  then 
the  amount  thereof  should  be  deducted  from 
the  amount  provided  for  in  the  deed  of  trust, 
sad  in  the  absence  of  fraud,  the  deed  should 
be  held  valid  for  the  residue  after  such  de- 
dactioo.     lb, 

66.  BUI  of  reyivor.  —  A  bill  of  revivor 
ii  not  always  necessary  where  the  execution 
of  a  farmer  decree  is  sought;  that  relief  will 
be  allowed  upon  a  bill,  not  one  of  revivor, 
where  the  bill,  besides  the  former  decree,  in* 
trodncea  much  other  new  matter.  Jokneon 
n  Joknatm^  29  D.  72. 

An  original  bill  of  revivor  must  show  a 
ease  for  complainant,  otherwise  new  matter 
introdnced  supplementanr  is  a  new  cauM  in 
eenrt.     Maatman  v.  Baiehelder,  72  D.  295. 

67.  Xntanrogatorisa  —  A   defendant 
be  lequired  to  answer  as  to  the  for- 


gery of  a  deed  which  the  bill  seeks  to  hava 
canceled  as  forged.    Leigh  v.  EverkuarC  It 

D.  lea 

Where  a  statute  requites  that  before  in- 
terrogatories are  aUowed  to  issue,  it  must 
appear  to  the  court,  by  the  oath  of  the  par^ 
ming  the  same,  or  otherwise,  that  the  testi- 
mony will  be  material,  and  that  tiie  ques- 
tions are  pertinent;  this  wUl  snfficientiy 
appear  to  the  eourt  without  affidavit  of  the 
partv  if  the  object  of  tiie  testimony  sought 
oy  the  defendant  in  ejectment  appears  from 
the  record  to  be  to  prove  that  we  lessor  of 
the  plaintiff  never  existed,  or  was  dead  before 
suit  brought     Tieon  v.  Yawn^  00  D.  708. 

The  plaintiff,  in  an  action  to  aet  aside  a 
sheriff  s  sale  for  fraud,  has  a  right  to  nro- 
pound  interrogatories  to  either  or  all  otthie 
defendants,  touching  any  matters  psrtinent 
to  the  issues.     Teas  v.  JieDonald,  86  D.  80. 

The  eourt  may  refuse  to  permit  a  party  to 
make  new  answers  to  interrMatones  pro- 
pounded to  him,  where  the  first  answess 
were  stricken  out  as  not  sufficisntiy  eata- 
gorieaL    /ft. 

A  plaintiff  fulinc  to  answer  intemgata* 
ries  filed  by  defendlant  puriuant  to  an  order 
of  the  court  made  at  the  time  of  filing,  un- 
der the  Indiana  praotioe,  cannot  complaia 
that  no  further  stops  were  taken  to  eDiorca 
his  answer  until  the  trial,  and  the  refusal  of 
a  motion  at  the  trial  to  rule  him  to  aaswsr 
is  error.     HuNer  v.  Ai&n,  68  D.  020. 

An  answer  of  a  defendant  to  interrogate- 
rice  propounded  by  plaintiff  has  the  effect  of 
a  deposition.    8hoH  v.  Tmekp,  71  D.  482. 

8.  Plea;  Anewer, 

68.  Bight  to  elect  betweaa.  plea, 
answer,  or  demurrer.  —  Where  a  general 
demurrer  to  a  bill  would  hold,  the  court  will 
not  grant  relief  even  though  the  defendant 
answer.    Stuart  v.  CoaUevt  16  D.  731. 

69.  When  a  i>lea  ia  naooaaary  or 
inroper.  —  Where  a  debt  is  payable  on  a 
particular  day,  the  plaintiff  need  not  allege, 
m  his  declaration,  a  demand  and  refusal  at 
the  residence  of  the  defendant.  If  the  de- 
fendant were  really  readv  and  willing  to 
pay,  he  should  specially  plead  it«  Oranl  v. 
Qrothon,  3  D.  726. 

An  objection  that  a  party  ia  not  entitled 
to  equitoble  rolief,  on  the  case  made  by  his 
bill,  may  be  made  by  the  defendant  at  the 
hearing,  after  answer  and  issue  joined 
thereon,  and  if  sustained,  the  bill  will  be 
dismissed.     Chambere  v.  Cfhalmers,  23  D.  672. 

This  rule  does  not  apply  to  some  statutory 
defensee,  such  as  that  of  limitations,  which 
must  be  pleaded,  both  at  law  and  in  equity, 
and  cannot  otherwise  be  taken  advantage  of 
at  the  hearing,  although  the  claim  may  be 
apparentiv  bsmd.    lb. 

The  defense  of  usury  must  be  pleaded  or 
relied  on  in  the  answer  to  a  bill  for  specifie 
performance,  where  the  contract  upon  which 
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the  pUintiff  *i  claim  ii  foanded  may  or  may 
not  06  nanrioas,  according  to  the  ^ta  really 
existing  in  the  oaae.    lb. 

Where  a  oaae  atated  in  a  bill  ia  dearlv 
vauriona,  and  anoh  aa  no  inference  or  intend- 
ment can  hel^  it  may  fall  within  the  ganerml 
rale  aothorizing  the  objection  to  be  taken 
at  the  hearing,  though  not  relied  on  in  the 
anawer.    lb. 

An  objection  of  oanry  in  a  mort|pige  to 
aecare  a  diviaible  contnet^  containing  dia- 
tfanct  and  independent  atipnlationa,  cannot 
Vie  made  at  the  hearinj;  of  a  bill  to  enforce 
the  mortgage,  if  not  direcUy  pleaded,  where 
there  ia  nothing  in  the  bill  to  debar  the 
plaintiff  from  ahowing  that  the  mortgage 
debt  aroae  from  aiipnlationa  in  the  oontraot 
which  were  clearly  not  aanriona.    lb, 

Mattera  <ieAor»  a  bill  ahowing  a  want  of 
intereet  in  the  complainant  cannot  be  act  «p 

Sway  of  demnrrer,  bat  mast  be  raiaed  by 
M.  Southern  Uft  Im.  ^  T.  Oa,  r,  Lamkr^ 
D.  448. 

70.  Form  and  wifndancy  of  the 
plea,  generally. — Where  the  defendant 
alleged,  in  his  plea,  that  on  the  atatement  of 
an  aoconnti  he  deUvered  certain  neffotiable 
notea  to  0.  on  aocoant  and  in  behalf  of  the 
plaintiflfa,  bat  did  not  aver  that  0.  waa  the 
agent  of  the  plaintiflFs,  nor  that  the  notea 
were  accepted  in  fall  satisfaction  and  dia- 
oharae  of  the  deb^  the  plea  waa  held  bad. 
SirtfT.  OxritaX,  3  D.  483. 

An  allegation  that  prior  to  the  sning  oat 
of  the  wnt,  the  defendant  settled  and  dia- 
charged  the  debt  of  the  plaintifb,  ia  auffi- 
cient  aa  to  the  time;  for  the  saing  out  of  the 
writ  is  considered  aa  the  oonmiencement 
of  the  anitk    /ft. 

A  aait  in  eqaity  pending,  to  be  pleadable 
in  bar  of  another  anit  in  eqaity,  mast  not 
mily  be  for  same  canse,  bat  the  remedy 
must  be  co-extensire  and  equally  beneficial 
to  the  complainant.  Way  v.  Bragaw,  84  D. 
147. 

The  plea  of  another  suit  pending  for  the 
same  cause  in  bar  of  a  sait  in  eqaity  can 
only  be  of  a  suit  pending  in  the  same  or  in 
some  other  court  of  equity.     lb, 

71.  Time  to  plead.  ~  Dilatory  and 
declinatory  pleas  should  be  made  at  the 
proper  time,  or  the  same  will  be  deemed 
waived;  but  a  plea  that  shows  a  total  want 
of  legal  right  in  a  suitor  may  be  objected  to 
and  advantage  taken  of  the  same  at  any 
atage  of  the  proceedinga.  Brown  v.  Saut^ 
16  D.  175. 

72.  When  the  proper  defense  is  by 
answer.  —  Any  defense  which  would  affoivl 
matter  for  a  plea  to  a  bill  in  equity  may  be 
availed  of  in  an  anawer.  Carmiduul  v.  hun- 
ter, 35  D.  401. 

If  a  defendant  choose  to  avail  himself  of 
the  statute  of  frauds,  it  ib  not  neoessaay  that 
he  should,  by  answer,  confess  or  deny  the 
parol  agreement  alleged  in  the  bill,  the  law 
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having  declared  it  void.    OtvefiM  v.  Colder,  9 
D.686. 

A  crcea-bill  is  annecesuty  to  set  ap  a  de* 
fenaeof  set-off  toa  bill  under  tiie  New  Tcrk 
revised  statutes;  bnt  the  defense  shoald  be 
mads  by  answer,  nnlesa  a  diacovery  ia  neeea 
sary  to  make  such  defeus  available,  or  on* 
less  for  some  other  reason  it  cannot  be  taken 
advantage  of  by  plea  or  answer.  Jenmmgn 
V.  IFetaer,  85  D.722. 

78.  Formal  reqnisitea  of  aoswar, 
generally.  ^Though  in  the  caption  of  the 
anawer  the  defendant  ia  described  aa  exeoa* 
triz  only,  yet  she  will  be  oonsidered  before 
the  ooort  in  the  ohsraoter  of  devises  aa  well, 
where  the  answer  is  responsive  to  all  the 
aOegations  of  the  bill  ehuging  her  in  thai 
capacity.    Khmey  v.  Horeev,  21  D.  697« 

74.  Bnle  that  defendant  must  aa* 
ewer  ftilly.  —A  defeus  not  set  op  in  the 
answer  is  of  no  avaiL  Fkld  ▼.  Jf^for,  07 
D.  485;  though  the  dslenss  anpsars  in  praoL 
CAimfiiltt^v.  GolsmoN,  02  D.  Ids.  And  if  de- 
fendant purposely  hodds  back  something,  ha 
cannot  oomplain  if  he  shoald  find  himself 
regarded  with  suspicion,  and  refuaed  that  to 
wmdi  he  may  be  entitled,  and  andor  other 
oironmstanoes  might  have  obtained.  Keigk* 
ier  V.  SawMoe  Mfg.  Co.,  71  D.  000. 

Where  tlm  defense  **b(ma  fid»  porohaser 
withoat  notice  **  is  relied  upon,  notice  mast 
be  denied  fully  and  {Msitively,  thoush  it  be 
not  charged  in  the  bill;  and  if  the  facts  be 
oharged  from  which  sndi  notice  may  bs  in* 
ferred,  such  facts  must  be  denied  also* 
Johneony,  Touhnin,  52  D.  212. 

A  party  must  make  a  full  diadosure  of  all 
hia  proceedings  during  two  years  that  he 
ought  to  have  been  engaged  nndw  hia  con* 
tr^  to  procure  gold,  where  he  agreea,  in 
consideration  of  certain  advancea  by  the 
plaintifi,  to  dig  for  gold  in  OaUfornia  for 
two  years,  and  to  return  the  amount  he  pro* 
ourea,  and  the  bill  chargea  that  he  in  aome 
way  obtained  and  sent  home  large  aums  of 
money,  which  were  either  pioonred  by  dig- 
ging or  by  the  use  of  the  funds  furnished  by 
tiie  plaintiffis  for  that  purpose.  Hogi  v. 
Smith,  80  D.  832. 

Whenever  intention  is  necessary  or  mate- 
rial, it  is  issuable,  like  any  other  faot^  French 
V.  Maretm,  57  D.  294. 

75.  Biile  that  answer  must  be  re- 
sponsive to  bill.  —  Allegations  in  the 
answer  of  stockholders  of  a  dissolved  cor- 
poration to  a  bill  filed  by  oreditors  to  the 
effect  that  the  stockholders  are  also  credi- 
tors are  not  evidence  if  not  responsive  te 
the  bill,  and  must  be  proved  if  material. 
Briggs  v.  Penniman,  18  D.  454. 

Statements  in  an  answer  not  responsive 
to  the  bill  must  be  proved.  Ivee  v.  Hazard, 
87D.  50a 

An  averment  in  an  answer  to  a  bill  for 
specific  performance,  that  the  contract  was 
conditional  on  its  being  approved  by  tiie  de* 
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leodaat't  wife,  no  aaoh  condition  being  ez- 
pTMeed  in  the  memorandum  sued  on,  ia  not 
nspoosire  to  the  bill,  and  must  be  proved 
by  evidence  independent  of  the  answer.     /& 

Where,  in  a  uill,  it  is  alleged,  among 
other  things,  that  the  defendants,  being 
owners  of  the  legal  title  to  a  vessel,  ao- 
septedy  in  writing,  an  order  drawn  npon 
them  bj  the  owner  of  an  equitable  interest 
therein,  directing  them  to  pay  to  the  plain- 
tiff all  balances  due  the  drawer,  and  to  hold 
the  drawer's  interest  in  the  vessel  subject 
to  the  pUintiflTs  order,  and  the  answer  ad- 
mits the  acceptance  a*  alleged,  but  avers  that 
the  defendants  informed  the  plaintiff  that 
there  was  no  balance  due  from  them  to  the 
dnwer,  but  on  the  contrary,  a  large  balanoe 
doe  from  him  to  them,  for  which  they  held 
the  vessel,  such  averment  is  inadmissible, 
beeauae  not  responsive  to  the  bill,  and  be- 
cause it  seeks  to  contradict  the  wiiting  by 
psroL     Clark  ▼.  FUnt,  38  D.  733. 

An  answer  to  a  charge  of  fraud  in  obtain* 
ing  the  anrrender  of  an  instrument  of  de- 
fftssnnim^  setting  forth  that  such  surrender 
was  made  by  the  mortgagor's  agent  under 
la  agreement  between  the  parties  that  the 
Bortgagee  was  to  keep  the  land  and  pay  the 
Bortgagor  a  certain  sum  in  full  of  his  inter- 
est and  right  of  redemption,  which  sum  was 
paid  aoeordingly  on  the  mortgagor's  order  to 
hii  agent,  is  sufficient.  Youle  v.  BkhanU, 
23  D.  722. 

An  answer  stating  such  facts  is  directly 
lespoisiTe  to  the  charge  of  fraud  in  the 
bOL     lb. 

A  defendant  denying  a  charge  in  the  bill 
has  a  right  to  state  the  whole  transaction. 

Where  the  complaint  alleges  a  judgment, 
nsoanoe  of  an  execution  and  a  sale  there- 
onder  of  land,  and  the  answer  denies  the 
validity  of  the  jud^^ment,  and  that  the  plain- 
tiff acquired  any  title  by  the  pretended  sale, 
the  ezecotion  and  sale  are  not  sufficiently 
denied  to  require  the  execution  to  be  put  in 
eridenoa.     Lee  v.  Figg,  99  D.  271. 

A  bill  in  equity  to  enforce  a  trust  brought 
■gainst  an  administrator  alleged  that  the 
respondent  as  administrator  withdrew  a 
bank  deposit,  being  the  tnvt  funds  in  ques- 
tion. Tne  answer  alleged  the  respondent's 
appointment  as  administrator  in  Massachu- 
setts, and  that  as  such  he  withdrew  the 
deposit  and  held  the  same  as  part  of  his 
decedent's  estate,  ffeld,  in  the  absence  of 
denial  by  the  administrator,  that  he  held  the 
deposit  as  administrator  in  Rhode  Island, 
that  ths  court  would  presume  he  held^  it  as 
administrator  in  Rhode  Island,  and  would 
order  him  to  account  directly  with  the  com- 
plainant, the  trust  having  been  proven. 
Say  ▼.  Shrmums,  23  R.  447. 

76.  Proper  contents  of  answer,  gen- 
erally. — An  answer  setting  up  the  defense 
of  '*  boma  Jkie  porchaser  "  is  defeotiTe^  if  h 
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fails  to  aver  a  want  of  notice  down  to  the  de« 
livery  of  the  deed.  £yer$  v.  Fowler,  54  D. 
271. 

An  answer  is  sufficient  which  avers  the 
payment  by  a  bona  fidt  purchaser  for  value 
of  the  purchase-money  in  full,  and  denies 
that  he  had  anv  notice,  either  in  fact  or  in 
law,  of  a  trust  deed,  or  of  any  interest  in  or 
claim  to  the  property  conveyed,  in  conflict 
with  the  absolute  ownership  of  the  grantor. 
Wyie  V.  Dandridge,  72  D.  149. 

77.  Form  and  sufflcicmcy  of  denials. 
— A  defendant  may,  on  the  hearing,  avail 
himself  of  the  statute  of  frauds,  though  not 
set  up  in  his  answer,  where  he  has  denied  the 
makmg  of  the  agreement  charged  in  the  bilL 
If  defendant  presents  the  issue  of  agreement 
or  no  agreement,'  the  oomplainant  must  prove 
a  valid  agreement.  It  u  where  defendant 
admits  a  verbal  agreement  that  he  must,  in 
his  pleadings,  insist  npon  the  statute  of 
frauds.      Wynn  v.  Oarland,  68  D.  190. 

78.  Effect  of  failtire  to  deny  allega- 
tions in  bilL  —  Alleffations  positively  swon^ 
to  in  a  bill,  and  not  substantially  denied  in  the 
answer  npon  the  defendant's  own  knowledge, 
must  be  taken  as  true.  Orhnstone  v.  Carter, 
24  D.  230;  Hanly  v.  BUu^ord,  25  D.  114. 

A  failure  to  deny  a  material  allegation  in 
the  bill,  where  the  answer  is  responsive  te 
every  other  part  of  the  bill,  raises  an  infer- 
ence that  it  cannot  be  successfully  denied. 
Dulaney  v.  Hoffman,  28  D.  207. 

A  material  allegation  in  a  bill,  though  not 
denied,  most  be  proved.  Joke  v.  Taylor,  25 
D.  325. 

When  the  bill  charges  the  fact  to  be  Mrithin 
the  knowledge  of  the  defendant,  or  which 
may  fairlv  be  presumed  to  be  so,  if  the  an- 
swer is  silent  as  to  the  fact,  it  will  be  taken 
as  admitted;  otherwise,  where  the  fact  is  not 
within  the  knowledge  of  the  defendant 
Moore  v.  Lockett,  4  D.  &3;  Lyon  v.  BolUntj,  48 
D.  122;  Oowan  v.  Prke,  4  D.  627. 

When  a  bar  to  the  relief  prayed  appears 
on  the  face  of  the  bill,  it  is  unnecessary  for 
the  defendant  to  plead  it  or  suggest  it  in  his 
answer;  but  he  may  take  advantage  of  it  on 
the  hearinfl;.     Cowan  v.  Price,  4  D.  627. 

79.  Effect  of  answer  to  overrule 
plea.  —  Where  a  party  pleads  and  answers 
to  the  same  matter,  the  answer  overrules  the 
plea;  so  a  demurrer  is  waived  by  &  pl«a  or 
answer  to  the  same  matter.  Chate'e  Ccue,  17 
D.  277. 

80.  Exceptiozis  to  answer,  gener- 
ally. —  Taking  a  bill  as  confessed  as  to 
those  points  not  responded  to  is  a  waiver  of 
exceptions  to  the  answer.  Oriffith  v.  Depew, 
13  D.  141. 

Exceptions  which  go  to  the  merits  and 
foundation  of  an  action  may  be  entertained 
after  an  answer  to  the  merits,  it  seems. 
Fowler  v.  Stoneum,  62  D.  490. 

Where  an  answer  is  defective  and  irregn« 
Isr,  this  point  need  not  be  raued  before  issue 


2702 

Vor  Index  to  Notes  In 

Joined,  but  may  be  raised  at  the  hearing  on 
the  bill,  answer,  replication,  and  testimony 
filed.  The  role  may  be  different  as  to  pleas, 
bat  with  answers,  ■ome  facts  may  be  snffi- 
ciently  stated  and  material*  so  as  to  render 
it  neoessary  to  take  issue  upon  them,  while 
others  may  be  immaterial  or  defectively 
averred,  and  require  no  denial.  It  is  true, 
plaintiff  may  except  to  sneh  parts  of  the  an- 
swer, but  it  is  not  essential  that  he  should 
do  so  unless  be  desires  a  further  discovery. 
Everts  ▼.  Afffies,  65  D.  314. 

Though  taking  issue  upon  a  plea  may  be 
an  acknowledgment  that  it  is  good,  it  is  not 
so  with  the  answer.  A  plea  may  be  set  down 
for  hearing  on  objection  to  its  sufficiency  as 
a  defense,  but  exceptions  are  not  taken  to  an 
answer  unless  the  complainant  requires  a 
more  full  disooveiy  by  probing  still  further 
the  oonsdenoe  of  defendant.     Ih. 

Where  a  complainant  is  entitled  to  the  full 
knowledge  of  the  amount  of  collaterals  in 
the  hands  of  the  defendants,  and  a  detailed 
statement  of  their  condition,  and  the  answer 
fiula  to  give  such  statement,  an  objection  to 
its  sufficiency  must  be  sustained.  KdgMer 
▼.  8<wage  Ufa.  Co.,  71  D.  600. 

81.  for  impertinence.  — The  gen- 
eral rule  is,  that  if  the  answer  goes  out  of 
the  bill  to  state  anythins  not  material  to  the 
defendant's  case,  it  will  im  deemed  imperti- 
nent, and  may  be  expunged.  Price  r.  Tp" 
mm,  22  D.  279. 

Nothing  is  irrelevant  that  may  have  an  in- 
fluence upon  the  suit  attending  to  the  nature 
of  it.     /b. 

Where  pertinent  matters  are  mixed  with 
impertinent^  so  that  they  cannot  be  sepa- 
rated, the  whole  shall  be  expunged,     lb. 

82.  for  scandal  •—  A  co<lef endant 

or  a  stranger  may  have  scandalous  natter, 
which  is  uso  impertinent,  stricken  out  of  an 
answer,  at  the  cost  of  tiie  party  filing  ik 
PHce  V.  Tymm,  22  D.  279. 

Pertinent  matter,  thouffh  eoandaloas  in 
itself,  is  not  to  be  so  considered.    P>, 

Answers  to  impertinent  questions,  though 
reflecting  and  impertinent,  are  not  aoandal- 
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4.  Demurrer;  DUetaimer, 

88.  When  a  demurrer  will  lie,  gen- 
erally. —  The  equity  of  a  bill  in  chancery 
can  be  questioned  only  by  demurrer,  or  on 
the  hearms.     Brill  v.  Stilee,  S5  D.  364. 

A  defendant  in  chancery  cannot  demur  to 
and  answer  the  same  allegations  in  a  bill  at 
one  time.  And  after  answer  it  is  too  late  to 
demur,  unless  the  answer  is  first  withdrawn. 
lb. 

Multifariousness  cannot  be  assigned  for 
error,  under  the  Tennessee  act  of  1852, 
chapter  365,  section  7»  unless  the  objection 
is  first  made  by  demurrer  to  the  bill,  taken 
at  the  proper  time.  Moreau  ▼•  Se{jfaran$, 
•7D.  5&. 
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That  a  discovery  may  occasion  the  forfeit* 
ure  of  a  corporate  charter  is  not  sufficient  te 
support  a  general  demurrer  to  the  whole  inll 
against  the  directors,  even  if  it  would  haTo 
authorised  a  demurrer  to  the  discovery  of  par* 
ticular  factsi    Bobkum  ▼.  Smith,  24  D.  212L 

The  statute  of  frauds  may  be  taken  ad* 
vantage  of  by  a  demurrer,  although  the  bill 
alleges  that  the  contract  was  prevented 
from  being  put  in  writing  by  the  fraud  of 
the  defendant,  if,  admittmg  the  fraud  as 
charged,  the  complainant  is  entitled  to  no 
reliel    Box  v.  Stanford,  51  D.  142. 

When  an  allegation  in  a  bill  claimed  that 
a  check  was  paid,  and  then  detailed  the 
manner  and  circumstances  of  its  paym«it^ 
and  the  latter  do  not  show  facts  constitatin|| 
a  valid  payment^  a  demurrer  to  the  biu 
should  be  sustained.  Bedmomd  v.  Didoarenm^ 
59  D.  418. 

A  bill  in  equity  to  enjoin  the  erection  of 
a  livery-stable,  with  a  prayer  for  general 
relief,  and  alleging  that  the  stable,  by  its 
proximity,  will  render  the  complainant'e 
house  untenantable,  break  up  his  business^ 
and  diminish  the  rents  of  his  stories,  is  noi 
demurrable  for  want  of  equity.  Aldriek  t« 
Howard,  80  D.  636. 

An  averment  that  the  statentients  in  a  hill 
which  is  not  Tcrified  are  made  upon  infer* 
mation  and  belief,  though  unnecessary  and 
inappropriate,  constitutes  no  ground  for  de- 
murrer.    Mareh  v.  Marsh,  84  D.  164. 

84.  Demurrer  for  defsct  of  parties.^ 
On  the  sustaining  of  a  demurrer  for  multl* 
fariousness,  the  complainant  may  dismiss  as 
to  those  whose  joinder  made  the  lull  bad, 
and  proceed  as  to  the  rest.  But  if  he  ap- 
peals without  so  doing,  the  appellate  couA» 
on  sustaining  the  lower  courts  can  only  die* 
miss  the  bill  without  prejudice.  Johiom  ▼• 
Brown,  37  D.  556. 

An  objection  by  demurrer,  that  a  bill  in 
equity  is  multifarieus,  as  including  several 
parties  as  defendants  who  have  no  interest 
m  the  suit,  is  not  good  in  a  suit  by  creditcra 
against  estate  of  deceased  person  to  set  aside 
fniudulent  conveyances,  where  the  bill  al* 
leges  that  the  parties  were  oonneeted  witli 
the  fraudulent  transactinna  Snodgram  ▼• 
Andrews,  64  D.  169. 

An  objection  of  mnltifaricQsness  may  be 
raised  at  the  hearings  but  is  usually  done  by 
demurrer;  and  when  made  at  the  hearings 
its  allowance  is  in  the  discretico  of  the  conrt| 
and  it  is  never  allowed  where  the  real  point 
in  controversy  can  be  determined  as  well  as  if 
there  were  as  many  suits  as  there  are  pUin- 
tiffa     HamitUm  v.  WhUndge,  69  D.  184. 

A  bill  to  enforce  the  payment  of  a  judg* 
ment  is  not  demurrable  because  it  is  not 
prosecuted  for  the  benefit  of  all  the  credi- 
tors of  the  judgment  debtor  jointly  with  the 
complainant,  it  not  appearing  that  there  is 
any  other  cieditor  of  coual  degree  with  the 
complainant,    We^  ▼.  BragmSf  84  D.  147. 
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85.  Formal  reqttudtos  of  demurrer. 
—  A  damarrer  ore  tenus  was  allowed  upon 
the  pAjnnent  by  the  defendants  of  the  oosti 
of  toe  demnrrer;  bat  the  eomplainants  were 
permitted  to  emend.  Robkuon  ▼•  SmUhf  24 
D.  212. 

80.  Sflbet  of  demurrer  as  aa  admis- 
■ioa.  —  A  general  demnrrer  admits  all  well- 
pleaded  ell^;ations  of  a  bill.  SmUh  v.  AWm, 
21  D.  33;  Ta^hr  ▼.  Bradshaw,  17  D.  1S2; 
Peabodf  t.  NorfaUt^  96  D.  664.  And  if  over- 
mled,  and  the  defendant  declines  to  answer 
ever,  he  eannot  impeach  the  decree  against 
him  by  denying  the  tmth  of  the  hiU.  Miller 
T.  Damdmm.  44  D.  716. 

The  qneetion  to  be  decided  on  a  demnrrer 
to  a  bul  in  equity  is  simply  whether  the 
ftots  alleged  in  the  bill  would,  if  tme.  entitle 
the  party  eomplaining  to  relief.  Loekwood 
▼.  MiuMU,  63  &.  438. 

87.  Hearing  and  determination  of 
demurrer.  —  On  a  demnrrer  to  a  part  of  a 
hdl,  leaving  another  part  unnoticed  by  a  plea. 
answer,  er  demnrrer.  it  is  clearly  irregular 
to  set  Uie  eanse  down  for  argument  on  bill 
and  demnrrer.  Onoan  ▼.  Whuler^  43  D.  283. 

Sveiy  reasonable  presumption  is  to  be 
Kade  in  laTor  of  a  bill  in  equity,  rather 
than  against  it  It  is  only  when  it  cdearly 
sppeara.  from  the  face  of  the  bill,  that  the 
equity  <rf  complainant  is  barred  that  the  bill 
inil  be  dismissed  on  demurrer  for  that  cause. 
Lmtoki  ▼.  FureeU,  73  D.  196. 

Under  a  seneral  demurrer  for  a  want  of 
equity,  no  objection  for  want  of  form  can  be 
rused.     Mcardi  r.  Marth,  84  D.  164. 

A  demnrrer  to  a  bill  may  be  oyerruled 
with  leaTO  to  amend  it  by  stating  the  grounds 
thereof  within  a  specified  time,  unless  within 
that  time  the  complainant  shall  amend  his 
Ul  in  the  particulars  objected  to.     76. 

A  decree  should  not  be  entered  directly  on 
evemJing  a  demurrer  to  a  bill,  but  the  de- 
fendant uiould  be  directed  to  answer,  and 
if  he  fails  to  do  w  the  bill  may  be  taken  oro 
ea^fetBO  and  a  decree  entered  thereon;  but 
mtering  the  decree  immediately  on  overml- 
mg  the  demnrrer  is  a  mere  irregularity 
mch  will  not  be  noticed  on  appeal  if  not 
swigned  for  error.  MUler  r.  Davidwn,  44 
D.  716. 

Poetioal  or  highly  colored  statemente  in  a 
bill  in  equity,  regarding  the  noxious 
of  ooal-dust  from  a  coal-yard  adjacent 
te  the  complainant's  premises,  will  not.  on 
damarrer.  be  deemed  a  mere  poetic  fiction. 
Barrfpw  t.  JRkkard,  36  D.  713. 

88.  Diadaimer.  —  A  disclaimer  oon- 
tained  in  an  answer,  to  be  efiectiTe,  must  be 
absolato  mad  nnqnalified.  Less  than  this. 
plahitifF  is  not  bonnd  to  acoeptb  De  Uprejf 
▼.  De  Ujpref,  87  D.  81. 

6.  BepBeaiiom, 

80.  When  a  replieation  ia  neoeesary. 
^  An  aaswer  is  to  be  taken  as  tmo^  as  it  was 


not  put  in  issue  by  a  replication,  where  it 
wasaoreed  that  the  cause  should  be  submitted 
on  bill  and  answer.  Ware  v.  Rkhardmm,  56 
D.  762;  Troui  t.  Bmmom^  81  D.  326;  McQwem 
▼.  Okoiueom,  64  D.  178. 

Whers  the  fitcte  charged  in  the  bill  were 
admitted  to  be  true,  and  no  replication  was 
introduced,  but  the  parties  agreed  to  submit 
the  cause  on  the  pleadings,  tiie  question  to 
be  decided  is^  whether  the  prooeediuj^  of 
the  defendant^  be  they  a  nlea  or  an  answer, 
are  sufficient  in  law  to  bar  the  plaintiff's 
claim.     Tkman  ▼.  Poor,  19  D.  225. 

90.  Sufficiency  and  eflbct.  —The  rep- 
lication to  an  answer  defective  in  substance 
does  not  make  it  better.  In  such  a  case  the 
defendant  can  claim  no  more  than  he  haa 
set  up  in  his  answer,  any  more  than  the 
plaintiff  can  be  allowed  to  depart  from  the 
case  made  by  his  bilL  MverU  ▼.  AfmeSf  66 
D.  314. 

Under  the  old  chancery  practice,  a  repB- 
cation  to  a  plea  admitted  ite  sufficiencT,  sad 
though  the  plea  was  bad.  the  bill)  had  to  be 
dismissed,  as  a  matter  of  course,  on  proof  of 
the  facts  stated  in  the  plea.  1^  v.  WHoot^ 
91  D.  436. 

UL    UNDia  OoDn  ov  PxooEDuai  An 
pRAOTioR  Aoxa, 

1.  Otnaral  PHntdiplf. 

91.  The  changes  introduced  by 
codes.  —  In  Mississippi,  formal  distinctions 
between  actions  are  abolished,  and  their 
character  must  be  determined  by  the  nature 
of  the  grierance  rather  than  the  form  of  the 
declaration.  Hence  when  the  facto  are  dis- 
tinctiy  steted,  the  action  will  be  regarded  as 
either  in  tort  or  contract;  having  regard, 
first,  to  the  character  of  the  remedy;  and 
second,  to  the  most  complete  and  ample  re* 
dress  which,  upon  the  facte  stoted.  the  law 
can  afford.  Isew  Orkana  eU.  B.  B.  Co,  ▼. 
Hursi,  74  D.  786;  Lubert  w.  ChmivUeau,  68 
D.  415. 

The  Wieconstn  code  has  changed  the  forme 
of  actions,  but  not  their  canses.  Oieaon  ▼• 
MerrUl,  91  D.  428. 

There  are  no  forms  of  aetion  in  Tezasf 
and  if,  upon  the  facte  steted.  the  plaintiff  is 
entitied  to  recover,  he  must  have  judgment. 
Sstee  V.  Brwmina,  60  D.  238. 

Under  the  California  system  ef  pleadings 
there  is  but  one  form  of  action,  and  the  stet- 
nte  makes  no  distinction  in  matters  of  form 
between  actions  of  contract  and  those  of 
tort,  relief  beiuff  administered  without  refer- 
ence to  the  technical  and  artificial  rules  of 
the  common  law.  Jonee  v.  SUamMp  CorUa^ 
79  D.  142. 

In  California,  all  matters  may  be  litisated 
in  the  same  action  which  arise  from  and  con* 
stitate  part  of  the  same  transaction.    Ih, 

The  rules  of  pleading  and  practice  cl 
conrte  of  law  ana  equity,  as  known  in  the 
remedial  jurisprudence  or  common-Law 
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triee,  tre  not  of  any  obligatory  force  in 
Texai,  as  matter  of  absolute  principle,  fur- 
ther than  they  hav-e  been  introduced  or 
recognized  by  statutory  enactment,  Segum 
V.  Mava-kk,  76  D.  117. 

At  common  law,  an  allegation  of  time  wa«, 
in  genera],  a  mere  form;  and  mere  form  in 
pleadine  having  been  abolished  by  the  code, 
fnch  allegation  may,  in  general,  be  wholly 
omitted;  and  in  those  cases  only  where  a 
statment  of  time  in  common-law  pleading 
was  material  and  trarersable  need  the  time 
now  be  stated.  BadcuM  v.  Clark,  83  D. 
437. 

99.  Facts,  not  eyidence,  mxuat  be 
alleged.  —  Under  the  code  system  of  plead* 
ing,  facts  only  must  be  stated.  This  means 
the  facts  as  contradistinguished  from  the 
law,  from  arffument,  from  hypothesis,  and 
from  the  evidence  of  the  facta.  Oreen  w» 
Palmer,  76  D.  492;  Thompam  t.  Munger,  66 
D.  176;  Cfray  ▼.  O$bome,  76  D.  99. 

Those  facts  only  must  be  stated  which  con* 
stitute  the  cause  of  action,  the  defense,  or 
the  reply,  under  the  code  system  of  pleading. 
Oreen  r.  Palmer,  76  D.  492. 

In  pleading  under  the  code,  an  averment 
of  the  facts  constituting  the  cause  of  action 
or  defenBe  should  be  simple  and  eoncise,  and 
without  repetition  or  prolixity.  BaUKeU  ▼. 
Noeler,  63  D.  466;  Orem  w.  Pahtnar,  76  D. 
492. 

An  allegation  of  duty,  without  stating  the 
facts  which  raise  the  duty,  is  insufficient, 
and  if  the  facts  stated  do  not  raise  the  duty 
alleged,  the  allegation  of  duty  is  immateriaL 
Hewison  v.  New  Haven,  91  J).  718. 

98.  General  rules  for  interpretation 
of  pleadings.  —  The  presumption  as  to  a 
traverse  of  facts  stated  in  an  answer,  and  the 
finding  of  the  court  or  juiy  upon  those  facts, 
as  provided  in  section  127  of  the  Ohio  code 
of  procedure,  applies  only  to  suoh  facts  stated 
in.  the  answer  as  are  inconsistent  with  the 
averments  of  the  petition.  Erwm  v.  Shower, 
72  D.  613. 

The  plaintiff  should  be  permitted  to  state 
his  whole  case  in  his  own  way,  in  a  petition 
asking  for  equitable  relief,  where  a  full  dis- 
closure of  the  facts  is  necessary  to  enable  the 
court  to  arrive  at  a  definite  conclusion.  Lane 
V.  Swing,  77  D.  632. 

Where  pleadings  were  under  the  old  chan- 
cery practice,  in  An  action  in  equity  brought 
before  the  code  went  into  effect,  they  were 
given  the  same  construction,  force,  and  effect 
that  they  wou'd  have  had  under  that  prac- 
tice, although  the  cause  was  not  tried  until 
after  the  code  took  effect  Ely  v.  WUeox,  91 
D.436. 

2.  CamphirU;  PetUUm. 

a.  Formal  Parts. 

94.   Describing    the    parties.  —  The 
diaracter  in  which  a  party  sues  must  be  de- 
from  the  body  ot  the  pleading,  and 
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not  from  the  description  of  himself  given 
therein.  A  right  of  action  as  an  individual, 
properly  averred,  and  accruing  to  plaintiff  in 
a  fiduciary  character,  authorises  him  to  sue 
in  his  individual  capacity;  and  superadded 
words,  as  "administrator,"  etc.,  are  mere 
deacriptio  persons.     TaU  v.  Shaekdford,  60 

A  description  of  plaintifi  as  lately  part- 
ners is  Burplusaffe,  and  if  untrue,  is  no  ground 
for  nonsuit.  New  Bruoiwiek  etc  TVtuis.  Co, 
V.  Tier^  64  D.  394. 

6.  Statement  of  Oause  of  Action. 

96.  Actions  on  contract^  generally. 
—  An  allegation  that  an  agreement  is  in 
writing  is  unnecessary  under  the  statute  of 
frauds,  it  seems,  in  a  petition  in  a  suit  on  an 
agreement  concerning  lands.  Jame»  t. 
Fulerod.  65  D.  743. 

A  general  allegation  of  performance,  by  a 
plaintiff,  of  the  conditions  of  a  contract  is 
sufficient,  under  the  California  statute. 
Cal  Steam  Nao,  Co.  v.  Wright,  65  D.  511. 

The  petition  under  the  Ohio  code  is  good 
on  error,  after  verdict  or  a  finding  by  the 
court  of  all  the  issues  in  favor  of  we  plain- 
tiff, where  it  states  facts  which,  if  proved 
on  the  trial,  would  constitute  a  good  prtma 
fade  case  for  the  plaintifll  Srvnn  ▼.  Siqfer, 
72  D.  613. 

In  an  action  on  a  quanimn  mentU,  ths 
plaintiff  need  not  set  up  in  his  complaint  the 
excuse  for  not  fully  performing  his  contract, 
this  being  a  matter  of  repW  to  a  defense 
interposing  the  contract  Woffe  ▼•  Howei, 
75  D.  388. 

Whenever  "  actual  request "  is  necessary 
to  be  stated,  a  seneral  averment,  "though 
often  requested,  is  not  sufficient.  Such  re- 
quest, if  essential  to  the  breach,  is  so  also  as 
to  the  right  of  action;  and  it  must  therefore 
be  specially  alleged  whenever  such  reqnesfc 
is,  either  by  the  terms  or  nature  of  the  con- 
tract, the  condition  of  the  liability,  Whitiom 
V.  WhUton,  75  D.  163. 

The  complaint  in  an  action  by  an  assignee, 
for  value  of  a  county  warrant  for  the  pay- 
ment of  money,  is  sufficient,  if  it  sets  forth 
that  the  assignor  represented  that  it  was 
valid,  and  would  be  paid  on  presentation, 
but  tiiat  in  fact  it  was  illegal  and  valueless. 
Keller  v.  Hicks,  83  D.  78. 

The  complaint  in  an  action  by  persons 
assessed  for  the  construction  of  a  road  to 
enjoin  the  payment  of  moneys  to  contrac- 
tors for  building  the  road  obliged  that  the 
contracts  had  been  given  to  two  persons,  one 
of  whom  was  a  director  of  the  road  com- 
pany, and  that  the  other  contractor  had  an 
illegal  and  corrupt  understanding  with  the 
directors  that  he  was  to  share  the  profits 
with  them.  Held,  that  there  were  sufficient 
facts  alleged  to  constitute  a  cause  of  action, 
and  a  demurrer  would  not  lisw  Pori  v.  iSiie- 
se^lOiLS. 
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96.  ATerment  of  indelrtednesB.*— 
A  petitiota  does  not  discloae  a  good  cause  ^  of 
action,  when  it  merelv  contains  an  allegation 
that  defendant  ia  indebted  to  petitioner,  as 
ii  evideoced  by  a  certain  promissory  note; 
bat  contains  no  allegation  that  the  note 
described  in  it  was  either  made,  executed,  or 
ddiTered,  by  defendant.  Nor  is  the  defeot 
cured  by  a  subsequent  allegation  that  de* 
fendant  executed  and  delivered  bis  deed  of 
mortgage,  the  subetance  of  which  purports 
to  be  set  out  in  the  petition,  but  in  which 
there  ia  no  allegation  that  the  mortgage  dis- 
doaea  the  fad  that  the  note  sued  on  was 
exeeated  by  defendant.  Orag  v.  Otbome, 
76  D.  99. 

A  complaint  in  an  action  to  recover  for 
profeeaional  eervioes  is  sufficient,  which 
aren»  in  subetance,  tliat  defendant  was  at  a 
eertain  time  indebted  to  the  plaiotiff  in  a 
eertain  sum  for  such  services,  rendered  at 
the  special  instance  and  request  of  the  for- 
mer, withont  setting  out  in  terms  the  value  of 
the  ■eorvioes,  or  that  the  defendant  promised 
to  pay.      WUkhu  v.  Siidaer,  83  i>.  64. 

A  promise  to  pav  is  a  mere  conclusion  of 
kw,  and  need  not  oe  alleged  under  the  code 
system  ol  pleading,  whtoh  requires  only 
facts  to  be  stated,     /k 

A  complaint  which  briefly,  yet  dearly, 
sets  forth  the  grievances  of  which  the 
plaintiff  complains,  is  sufficient  under  the 
Alabama  code.  Clark  v.  Ocddardt  84  D. 
777. 

97.  Actions  of  tort,  generally.  -^  A 
eomplaint  in  tort  should  be  framed  for  the 
particular  cause  of  action  which  the  party 
aas  a  right  to  sue  for;  but  if  it  includes  two 
er  more  causes  of  action,  it  will  be  presumed, 
after  verdict,  that  the  proof  was  limited  on 
the  trial  to  the  legitimate  ground  of  dam- 
sgea.  This  is  the  common-law  rule.  £offen 
V.  SmUk,  79  D.  483. 

The  allegation  of  special  damages  as  mat- 
ter of  aggravation  is  a  substantive  allegation 
of  fact»  and  not  an  inference  of  law*  result- 
ing from  facts  antecedently  stated.  Me- 
Cornel  T.  KUfbe,  85  D.  265. 

98.  Joinder  of  causes  of  action.  — 
Uany  causes  of  actioD«  under  the  code  prao- 
tioe,  may  be  joined  in  one  petition;  but  each 
nmst  be  set  out  separately  from  the  others, 
with  ita  appropriate  prayer  for  relief.  Mooney 
V.  Bennett,  61  D.  676. 

If  several  causes  of  action  are  joined  ijx 
one  petition,  there  should  be  a  separate  as- 
sessment of  damages,  or  verdict,  in  each 
eaoee;  bat  a  general  finding  for  defendant 
«■  socfa  petition  may  be  sustained,    lb. 

A  cause  of  action  by  a  principal  against 
his  agent  for  fraudulently  selling  land  can- 
not be  united,  it  seems,  under  section  167 
of  the  New  Tcrk  code  of  procedure,  with  a 
cause  of  action  against  the  purchaser,  as  a 

•Common  eounts.  allowance  of,  under 
see  note,  a7D.6l4-«a 
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trustee,  for  a  reconveyance  or  an  account* 
ins.     Oardner  v.  Ogden^  78  D.  192. 

In  Galifornia,  a  cause  of  action  in  tort 
may  be  united  with  a  cause  of  action  on 
oontraoti  if  both  arise  out  of  the  same  trans- 
action* Jone§  V.  Steam^p  Cortes^  79  Dl 
142. 

Where  a  complaint  in  tort  contains  two  or 
more  distinct  causes  of  action  in  one  county 
it  is  duplicity  under  code.  The  remedy  is  by 
motion  to  strike  out,  and  not  by  demurrer. 
Rogen  v.  Smith,  79  D.  483. 

A  claim  to  enforce 'an  express  or  implied 
trust  may  be  joined  in  a  complaint  with  a 
olaim  to  enforce  a  vendor's  lien  existing 
without  any  written  contract.  Burt  v.  fTiF 
sofi,  87  D.  142. 

Demands  accruing  to  the  plaintiff  in  hie 
own  right  may  be  joined  with  demands  ae« 
cruing  to  him  as  survivor.  Smith  v.  SahmoHt 
91  D.  711. 

99.  Several  oounts  fbr  same  causa 
of  action.  -—  One  cause  of  action  cannot  be 
stated  in  different  counts,  under  the  code 
system  of  pleading,  as  mi^ht  have  been 
done  at  common  uw;  and  if  so  est  forth, 
the  court  may,  on  motion,  require  the  plain* 
tiff  to  elect  upon  which  count  he  will  pr» 
oeed.     Sturges  v.  Burton,  72  D.  582. 

100.  Rule  requiring  separate  stata- 
ment  of  distinct  causes  of  action.*  -^ 
Where  various  causes  of  action  are  united 
in  one  petition,  they  should  be  separately 
and  distmotly  stated.  BoUmcU  v.  JsoaUr,  63 
D.  466. 

Where  a  complaint  contains  allegations  of 
several  breaches  of  same  contract,  in  the 
same  county  a  motion  to  compel  Uie  pleader 
to  elect  upon  which  of  the  claims  stated  he 
will  prooeed,  and  to  abandon  the  others, 
should  be  overruled.  Such  motion  should 
be  granted  only  when  the  complaint  oontains 
several  causes  of  action  improperly  blended. 
Fisk  V.  Tank,  78  D.  737. 

Each  parsp-aph  of  a  complaint  must  oca- 
tain  in  itselt  sufficient  averments  to  oonsti- 
tute  a  good  cause  of  action.  Day  v. 
VaUeUt^  87  D.  353. 

c  Prayer  for  Relief. 

101.  General  rules. — The  prayer  for 
relief  need  not  be  looked  to  for  ffrounde 
of  action.    Pridgin  v.  Strickland,  58  D.  124. 

While  a  prayer  oannot  aid  in  making  out  a 
case  othervrise  defectively  stated  in  the  com* 
plaint,  it  may  serve  to  show  what  kind  of  a 
case  the  plaintiff  supposes  he  has  made,  and 
the  kind  of  relief  to  which  he  conceives  him- 
self to  be  entitled,  and  indicate  the  object 
which  he  seeks  to  accomplish.  Arrington  v. 
Liscom,  94  D.  722. 

109.  Prayer  for  general  relie£  —  A 
prayer  for  general  relief  is  sufficient  to  en- 
able the  court  to  afford  appropriate  reKtf^ 

*  Stating  cause  of  action  in  diffeieut  oountib  ■« 
note,  72  D.  66»-«0a 
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ill  M&  action  for  money  had  and  reoaiy«d. 
M^rrufiM  ▼.  IfOftoii,  66  D.  117. 


S.  D^endatU'9  Pleadingi. 
a.  Answer. 

108.  When  aa  answer  to  proper.  — 

The  sufficiency  of  a  complaint  is  admitted 
by  answering  to  merits,  under  code  of  Indi- 
ana of  1852.     Riter  v.  Snoddy,   66  D.  740. 

A  petition,  pending  a  suit,  asking  for  the 
appointment  of  a  receiver,  and  settmg  forth 
new  facts  which  are  material,  if  not  denied 
by  a  written  answer  on  oath,  will  be  taken 
as  true.    CAom's  Com,  17  D.  277. 

The  existence  of  a  partnership  miut  be 
denied,  if  it  is  allegea  in  the  oomplaintfe 
within  the  time  limited  by  statute,  by  an  af- 
fidayit^  or  the  truth  of  the  allegation  is 
deemed  admitted.    Fitk  v.  Taid:,  78  D.  7S7. 

104.  Formal  parts  of  the  answer. 
—  Under  the  Iowa  statute^  a  defendant  in 
an  action  at  law  may  set  up  an  equitable 
defense  against  one  holding  the  legal  title. 
Bhawhan  t.  Long,  96  D.  164. 

105.  What  matters  must  bs  alleged. 
•—  When  the  defendant  in  hb  answer 
aeither  denies  the  legal  right  of  the  plain- 
tiff to.reoorer,  nor  the  truth  of  the  al- 
legations in  his  petition,  they  are  taken  to 
be  confessed,  and  the  plainti^  in  such  case, 
need  not  adduce  proof  in  support  of  his 
elaim  or  demand.  Clapp  v.  fihelps,  92  D. 
H6;  Lord  r.  Ocean  Bank,  69  D.  728. 

An  answer  of  a  carrier  must  show  the 
necessity  of  jettison,  and  that  such  necessity 
was  caused  oy  a  peril  within  the  exceptions 
in  the  bill  of  ladmg,  where  such  jettison  is 
Telied  on  as  a  justification  for  non-delivery 
«f  goods,  and  it  must  state  the  facts  consti- 
tuting the  neoessity  and  peril,  and  not  mere 
vonclusions  of  law,  as  that  the  accident  was 
eaused  by  dangers  of  the  river,  or  was  un- 
foreseen and  unavoidable,  or  the  like.  Ben^ 
2ey  V.  Bustard,  63  D.  661. 

The  defendant,  having  denied  each  aver- 
ment in  a  dedaration,  may  object  to  main- 
tenance of  action  without  having  filed  a 
demarrer  under  the  practice  act,  which  re- 
quires his  answer  to  contain  a  statement  that 
he  demurs,  if  he  wishes  to  raise  an  issue  of 
law:  See  Acts  of  Mass.  1862,  c  313,  sees. 
17,  21.     Hervey  v.  Moaeley,  66  D.  616. 

In  pleading  fraud,  accident,  or  mistake, 
the  facts  and  circumstances  must  be  alleged. 
Fakk  V.  Presse,/,  80  D.  401. 

When  the  right  to  land  acquired  by  ad- 
verse possession  under  the  statute  of  limita- 
tions is  presented  in  a  complaint,  any  matter 
which  would  take  the  case  out  of  the  statute 
must  be  pleaded  as  a  defense  in  the  answer. 
Arrington  v.  Liscom,  94  D.  722. 

100.  What  matters  may  ba  pleaded 
as  a  defense.  —  A  tort  may  be  made  avail- 
able as  an  equitable  defense,  total  or  partial, 
when  it  spnngs  from  the  same  transaction, 
and  by  impeaching  the  consideration  of  the 
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contract  sued  en,  meets  and  repeb  the  ptain- 
tiff*s  sllegatioos  in  whole  or  in  partL  Prim 
V.  LevfU,  66  D.  636. 

107.  Sul&cienoy  of  the  denials,  gen- 
erally. —  Under  section  46  of  the  Gklif  ornia 
code  there  are  but  two  classes  of  defense 
allowed.  The  first  consists  of  a  simple  denial, 
the  second  of  the  alle|ration  of  new  affirma- 
tive matter;  and  as  we  code  has  alwlished 
all  distinctions  in  the  forms  of  action,  and 
requires  only  a  statement  of  the  facts  consti- 
tntittff  the  oaose  of  action  er  defense,  the 
two  olssses  of  defense  most  be  the  same  im 
all  cases.    Pier^  v.  iffoMs,  70  D.  692. 

The  object  of  ea  soswer  is  to  apprise 
plaintiff  what  defense  is  intended  to  be  set 
up  in  bar  of  his  daim.  This  is  all  the  law 
requires.    Mumm  v.  Tamhuui^  81  D.  608. 

The  phrase  ''he  lays  that  he  denies»*ia 
an  answer,  is  equivalent  to  the  phrase  **hm 
denies^*  under  tne  Kansas  oode.    /ft. 

An  answer  that  defendant  *'does  not  ed» 
mit**  a  material  averment  of  the  petitios 
does  not  put  plaintiff  upon  proof  ef  its  tmtlk 
Bomberger  ▼.  Turner.  82  D.  438. 

A  plea  which  professed  in  its  eommenea» 
ment  to  answer  the  whole  oaose  of  action, 
and  afterwards  answered  only  a  part^  was 
bad  under  the  old  system  of  pleading  as  well 
as  under  the  oode.  Fltarimmom  v.  CUg  Fkm 
Im,  Co.,  86  D.  761. 

A  partial  defense  to  an  action  should  be 
set  up  and  relied  on  as  such,  and  not  aa  a 
oompfete  and  entire  defense,    lb. 

An  answer  which  professes  and  aasumee  to 
answer  an  entire  caase  of  action  is  bad  on  de- 
murrer, where  the  facts  alleged  oonstitnte 
only  a  partial  defense  to  the  action.    lb, 

108.  I>enials  must  be  certain  and 
direct.  —  The  complainant  has  a  right  to 
have  notice  upon  record,  in  a  precise  and 
unambiguous  manner,  of  the  eonclusioos  ef 
fact  intended  to  be  drawn  from  allegations^ 
the  answer.     Vogle  v.  Bipper,  86  D.  298. 

Averments  in  a  complaint  not  denied  must 
be  taken  to  be  true.  Buchoui  ▼.  Swifts  87 IX 
90. 

A  denial  that  an  assignment  was  in  writ* 
ing,  or  for  valuable  consideration,  does  not 
anionnt  to  a  denial  of  the  fact  of  an  assign^ 
ment  alleged  in  the  eomplaint,  bnt  if  it 
denies  anything,  merely  amounts  to  a  denial 
that  the  assignment  was  written  or  for  a 
valuable  consideration.  Bandolpk  ▼.  Hanrit^ 
87  D.  139. 

A  denial,  in  an  answer,  of  *'  each  and  eroy 
material  allegation  of  the  complaint  **  is  in- 
sufficient. Whether  a  denial  be  general  or 
specific,  there  should  be  no  room  left  for 
mistake  as  to  what  is  denied  and  what  is  ad- 
mitted.    Montour  v.  Purdy,  88  D.  88. 

A  denial  of  each  and  eveiy  allegation  in  a 
complaint,  except  what  the  court  may  eon* 
strue  to  be  admitted  in  the  foregoing  part  of 
the  answer,  is  both  indefinite  and 
Starbuck  v.  DunkUe,  88  D.  68. 
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100.  General  dimiftU.  —  An  answer  bj 
way  of  denial  raieet  tbe  iasne  only  on  the 
facts  alleged  in  tiio  oomplaint.  FmhM  ▼. 
Qmrk,  S6  D.  9a 

A  general  denial  mnst  be  definite  and  posi- 
tire;  it  mnst  deny  what  is  not  admitted. 
Siarbudt  T.  DunUee,  88  D.  68. 

A  ffoneral  denial,  nnder  the  code  praotioe, 
merely  pnts  in  issne  snch  of  the  averments 
of  the  oomplaint  as  the  plaintiff  is  bound  to 
proTO.    Adam*  &p,  Co.  r.  DameU  99  D. 

A  general  denial  in  an  aotion  on  a  note  re* 
quires  the  production  of  the  note,  although 
It  does  not  pnt  the  plaintiff  upon  proof  of  its 
szeention;  imt  the  plea  of  the  general  denial 
ia  sneh  an  notion  precludes  the  plaintiff  from 
taking  judgment  oy  default^  or  for  want  of 
itt  answer,     dble  ▼.  Ckandkrt  62  D.  518. 

110.  Bpeeilio  denial*.  — An  answer 
ihoaJd  be  so  certain  and  specific  in  its  aver- 
■ents  thnt»  if  admitted,  the  court  may  be 
able  to  give  judgment  upon  it.  Tftompmm  ▼. 
Mnnger^  ti5  D.  176. 

111.  WbAt  may  be  denied  on  infor- 
mation and  belief*  —  A  deui&l  of  facts 
presumptively  based  on  information  need  be 
sniv  aooording  to  defendant's  informatioo 
md  belief,  but  it  must  be  according  to  both 
information  end  belief.  Bunqphrey9  ▼.  Jlie- 
OaU,  70  D.  621. 

A  defendant  must  answer  according  to  his 
belief,  and  is  precluded  from  controvertinff 
the  alleged  fact  which  he  believes,  though 
htt  belie?  may  be  founded  upon  mere  hearsay, 
general  report,  or  other  information,     /h. 

1 19.  wliat  may  not  be  ao  denied.  -* 
A  denial  '*  for  want  of  information  to  enable 
them  to  admit,"  etc,  is  not  sufficient  where 
both  oomplaint  and  answer  are  verified. 
Humj^drt^  v.  McCaU  70  D.  621. 

A  denial  of  facts  presumptively  within 
defendsjit's  knowledge  must  M  in  the  posi- 
tive form,  and  not  on  information  and  be- 
lief.    A 

In  an  action  for  a  breach  of  a  contract  for 
transporting  cord-wood,  if  defendant  admits 
that  ne  received  and  transported  a  large 
quantity  of  such  wood,  a  denial  that  he  has 
DO  knowledge  or  information  whether  the 
quantity  of  wood  was  as  stated  in  the  com- 
plaint or  otherwise  is  bad,  unless  some  special 
reason  ia  given  why  he  did  not  know.  Star- 
ImA  V.  Dunklfe,  88  D.  68. 

118.  VegatiTea  pregnant. —A  mere 
denial  that  the  property  was  of  the  value  al- 
leged in  a  oomplainti  where  the  question  of 
vuue  is  material,  is  insufficient,  and  amounts 
to  the  pleading  of  a  negative  pregnant.  The 
pl-ading  shcmld  allege  that  the  property  is 
sf  no  value,  or  should  state  the  ^ae  as  de- 
fendant claims  it.     Lifndr.  Picket,  82  D.  79. 

114.  Pleading  new  matter,  gener- 
ally. —  The  California  code  has  adopted  the 

*  See  Important  note  on  when  denials  may  he 
'   on  InfomaUon  and  belief,  70  D.625-C81 
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rule  that  a  defendant  must  either  deny  the 
facts  as  alleged  or  confess  and  avoid  them^ 
and  if  new  matter  in  defense  exists,  it  mnel 
be  stated  in  the  answer.  FiercM  v.  Sabhu 
70  D.  692. 

New  matter  in  a  defense  is  that  whioht 
under  the  rules  of  evidence,  the  defendant 
mnst  affirmatively  establish.  Thus  if  the 
amu  of  proof  is  thrown  upon  the  defendant^ 
the  matter  to  be  proved  by  him  is  new  mat- 
ter. A  defense  that  concedes  that  plaintiff 
onoe  had  a  good  cause  of  action,  but  insists 
that  it  no  longer  exists,  involves  new  matter. 
lb. 

Facts  which  occur  subeequent  to  the  date 
of  the  original  transaction  constitute  new 
matter;  and  as  the  code  has  made  no  dis- 
tinction between  different  classes  of  new 
matter,  therefore  all  such  matter  of  defense 
must  be  stated  in  the  answer.    Hk 

New  matter  oonstitnting  either  an  entire 
or  partial  defense  must  be  pleaded,  in  order 
to  oe  admissible  in  evidenoe.  MorreU  v» 
Irving  Fire  Ina.  Co.,  88  D.  896. 

A  defendant  claiming  affirmative  relief 
must  pl^ul  as  f  uUy  as  if  he  were  a  plaintiff^ 
Bom  V.  Treadtoa^,  97  D.  546. 

Common  counts  may  be  pleaded  ia  a 
countercUim  under  the  code.  Meagker  ▼• 
Marwm,  87  D.  476. 

116.  Former  recovery .  — Former  re- 
covery operates  as  a  bar  by  way  of  estoppel 
only  when  specially  pleaded.  Orag  v.  (?iiS- 
lan,  60  D.  761. 

An  answer  setting  up  a  former  adjudication 
most  be  accompanied  by  a  complete  record  of 
all  the  pleadings  and  proceedings  in  the  case 
upon  which  it  is  founded,  and  if  it  fails  to 
do  this,  the  defect  may  be  reached  by  de- 
murrer.     WiUiameon  v.  Foreman^  85  D.  476. 

116.  Statute  of  limitationa.  —  An 
amendment  setting  up  the  plea  of  the  statute 
of  limitations,  in  an  answer,  will  not  be  al- 
lowed, unless  it  would  further  the  ends  of 
justice.     Cooke  v.  Spears^  56  D.  348. 

117.  Matter  in  avoidance. —  Defensee 
in  avoidance  of  an  action  must  be  alleged  in 
an  answer,  under  the  Massachusetts  practice 
act|  Statutes  of  1852,  chapter  312,  in  order  to 
avail  the  defendant,  although  first  disclosed 
by  the  plaintiff's  evidence.  Muky  v.  Mo- 
hawk  FaUey  Iw.  Co.,  66  D.  380. 

118.  or  in  mitigation  of  dam- 
age. — Mitigating  circumstances  serve  only 
to  reduce  dMoagea^  and  do  not  constitute  a 
defense  to  the  action,  and  when  set  up  in  an 
answer,  the  pleader  should  state  that  they 
are  in  mitigation  of  damages,  otherwise  the 
court  would  be  warranted  in  striking  them 
out  as  not  amounting  to  an  answer.  AUe^ 
berry  v.  Powell,  77  D.  579. 

119.  What  defensee  may  be  Joined.  — 
Under  the  Iowa  practice,  a  party  defendant 
may  set  up  as  many  defenses,  both  legal  and 
equitable,  as  he  may  have.  Boberti  v.  OorM^ 
96  D.  146. 
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120.  Incoiuistexit  defenses.  ^  Ihooq- 
sistent  defenses  cannot  be  set  np  in  an  an- 
swer where  the  statute  requires  pleadings  to 
be  verified.     AUeberry  v.  Powell,  77  O.  579. 

Two  or  more  defenses  are  inconsistent  only 
when  proof  of  one  necessarily  disproves  the 
other.  The  facts  should  be  so  set  out  that 
both  defenses  may  be  true.  NtUon  r.  Brod* 
hadi,  100  D.  328. 

A  special  defense  is  not  necessarily  inoon- 

■iatent  with  a  denial;  it  is  only  inconsistent 

when  there  is  an  absolute  incompatibility  of 

ftusts.    Ih,         ,    ^ 

h,  Den-.nrrer. 

121.  When  it  liee,  generally. —  A 
demurrer  is  properly  sustained  on  the  ground 
that  an  allegation  is  too  general,  when  the 
allesation  is  that "  no  requuite  of  chapter  15 
of  tne  code  was  observed."  Ckmp  v.  (kmnity 
<^  Cedar,  68  D.  678. 

An  answer  setting  up  a  matter  of  law  is 
bad  on  demurrer,  at  common  law,  and  under 
the  Indiana  code.  Kem  v.  Bazlerigg,  71  D. 
860. 

122.  When  it  will  not  lie.— A  de- 
%mrrer  to  a  petition  is  waived  by  filing  of  an 
answer  by  the  defendant.    Smitk  ▼.  SUeneet 
66  D.  137. 

That  several  grounds  of  defense  are  incon- 
sistent is  not  a  defect  that  can  be  taken  ad- 
vantage of  by  a  demurrer.  The  usual  and 
proper  coarse  is  to  compel  the  partv  to  elect 
on  which  of  the  inconsistent  crounos  he  will 
rely.     Mmn  v.  Taulman,  81  D.  608. 

An  averment  of  a  complaint  in  an  action 
against  a  railroad  company  lor  damages  re- 
sulting from  the  negligence  of  its  agents  and 
servants,  that  the  defendant  ran  its  train 
with  carelessness  and  gross  negligence,  is 

5ood  on  demurrer.    Omo  etc  R.  M,  Co.  ▼• 
>at;is,  85  D.  477. 

The  complaint  in  an  action  by  a  paasenser 
affainst  a  railroad  company  alleging  that  tiie 
plaintiff  was  carried  to  hu  destination  in  a 
Doz-car  which  had  no  steps  for  the  safe  de- 
scent of  passengers,  and  which  was  stopped 
before  it  reached  the  platform  at  the  station, 
and  that  the  plaintiff  was  required  by  the 
conductor  to  lea^  from  the  car  to  tiie  ground, 
whereby  he  received  injuries,  is  not  demur- 
rable on  the  sround  that  the  injury  appears 
to  have  resulted  from  rash  conduct  of  the 

Slaintiff.   EvomnUk  etc  JL  R,  Co.  y.  Dunean, 
2D.  922. 

An  objection  that  a  pleading  is  argumen- 
tative will  not  be  considered  on  a  demurrer. 
BeU  V.  ISaUm,  92  D.  329. 

The  prayer  of  a  complaint  is  not  demur- 
rable. Alihqfy.  Conheim,  99  D.  363. 
^  123.  I>emurrer  for  want  of  Jnriadio- 
tion.  —  A  demurrer  is  properly  sustained 
when  a  complaint  shows  an  action  is  based 
upon  the  judgment  of  a  court  of  another 
state,  and  that  jurisdiction  over  defendant 
was  acquired  by  the  publication  of  the  fom- 
mona.     Winston  v.  Tajfhr,  75  D.  112. 


124.  for  misjoinder  of  causes  of 

action.  —  A  misjoinder  of  causes  of  action 
appearing  on  the  face  of  a  complaint  cannot 
be  taken  advantage  of  on  the  trial  after 
failure  to  demur.  Bloesom  v.  Barrett,  97  D. 
747. 

A  complaint  is  not  demurrable  on  the 
ground  of  a  misjoinder  of  causes  of  action, 
which  contains  one  count  charging  defend- 
ants with  an  implied  liability,  on  a  sale  of  a 
county  warrant,  to  repay  the  purchase* 
money,  a  second  count  cnarging  them  as  in- 
dorsers  of  negotiable  paper,  and  a  third  count 
for  money  hut  and  received.  Keller  v.  Hkka, 
83  D.  78.  Or  where  the  complaint  asks 
damages  for  the  immediate  injury  to  a  min- 
ing claim  caused  by  the  breaking  of  a  dam, 
and  for  the  consequent  preventing  the  plain* 
tiffs  from  working  the  claim.  Fraler  v.  Searo 
Union  Water  Co.,  73  D.  562. 

126.  for  fidlure  of  complaint 

to  state  facts  sui&cient  to  oonstitute 
a  canse  of  action.  —The  advene  party 
may  demur  under  the  code  system,  ^  eveiy 
fact  essential  to  the  claim  or  defense  be  not 
stated.     Oreen  v.  Palmer,  76  D.  492. 

A  complaint  stating  facts  entitling  plain- 
tiff to  any  relief,  either  in  law  or  in  equity, 
is  not  demurrable  for  want  of  faota  Oram 
V.  Aldriek,  99  D.  423. 

Unoertsonty  is  not  a  ground  of  demurrer, 
under  the  Indiana  code  of  procedure,  bat  of 
a  motion  to  compel  the  party  to  make  his 
pleading  more  certain,  unless  the  pleading 
be  so  uncertain  as  not  to  state  intelligibly  a 
substantially  good  cause  of  action  or  defense. 
Snowden  v.  WiloM,  81  D.  370. 

The  statute  of  frauds  must  be  pleaded 
only  when  it  does  not  appear,  fiom  tne  oom- 

Slamt,  that  the  contract  was  parol;  when  it 
oes  so  appear,  and  nothing  is  iJleged  to 
take  the  case  out  of  the  statute^  the  com- 
plaint is  demurrable.  WentworihY.  Went* 
worth,  72  D.  97. 

126.  Form  of  demurrer. — ^A  demurrer 
is  to  be  taken  distributively,  and  is  equiva- 
lent to  a  separate  demurrer  filed  to  each 
paragraph,  and  may  therefore  be  overruled 
as  to  part,  and  sustained  as  to  part,  of  the 
paragraphs,  where  an  answer  conoisti  <rf 
sevenl  paragraphs,  and  a  single  demurrer  is 
filed  thereto^  in  which  it  is  said  that  '*the 
plaintiff  demurs  to  each  paragraph  of  the 
answer,**  etc  Parker  v.  T&moM,  81  D. 
385. 

127.  (General  demurrer. —A  plea  in 
abatement  may  be  objected  to  on  general 
demurrer,  because  defective  in  not  being 
verified  by  aflSdavit,  when  of  facts  not  ap- 

Sxent  of  record,  or  for  not  being  seasonably 
ed,  or  for  not  being  entitled  of  the  term 
when  the  writ  and  dMlaration  were  entered. 
Wliidden  v.  Seelye,  63  D.  661. 

If  any  of  several  grounds  of  defense  set  up 
in  the  answer  is  good,  it  is  error  to  sustain 
a  general  demurrer  thereto^  ea  the  ground 
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t]uit  it  does  not  set  forth  any  defense  to  the 
ftctioD.     ififfiA  ▼.  Taulman,  81  D.  508. 

128.  Interpodiig  statute  of  limita- 
tions  hy  demurrer. — An  objection  that 
the  equity  of  the  plaintifb  is  barred  by 
long  adverse  possession  may  be  taken  by 
demurrer.      WiUiams  v.  Harrell,  55  D.  442. 

A  count  in  a  complaint  in  the  old  form 
of  wmimptU  for  money  had  and  received  is 
demorraole,  if  the  promise  is  laid  of  a  day 
more  than  two  years  prior  to  the  commence- 
ment of  the  action,  thus  showing  the  de- 
mand to  be  barred  by  the  statute  of 
limitations.     Kelier  ▼.  Hieks,  83  D.  78. 

139.  Hearings  and  determination  of 
demurrers. — The  record  of  a  former  suit  on 
vbich  action  is  brought  will  not  be  examined 
on  demurrer,  where  it  is  not  made  a  pirt  of 
the  petition,  but  is  simply  filed  with  it. 
HaUv,  Harriaon,  64  D.  225. 

Where  a  defect  in  the  pleadins  is  remedied 
by  an  additional  pleading  before  the  de- 
fflorrer  thereto  is  determined,  such  demurrer 
•hoold  be  oTerruled.  BeU  ▼.  Buentm,  77  D. 

4.  Reply, 

180.  Wlien  a  reply  is  necessary.  — 
Under  the  Iowa  system  of  pleading,  no  rep- 
lication is  required  to  an  answer  of  defend- 
snt  which  admits  the  execution  of  a  poUoy 
«f  fire  insurance  sued  upon,  and  the  loss  as 
Alleged  in  the  petition,  but  sets  up  certain 
acts  of  plaintiff  in  violation  of  the  terms  of 
the  policy  whereby  it  became  forfeited.  The 
euue  is  at  iesne  upon  such  answer,  the  law 
presuming  a  full  denial  thereof,  and  all  mat- 
ter properly  in  avoidance,  as  the  replication 
«f  plamti£  The  answer  may  be  contro- 
verted at  the  trial  by  evidence  in  denial  of 
the  facts  averred,  or  by  new  matter  in  avoid- 
inoe^  as  if  fully  pleaded  under  the  old  sys- 
tem.    Fiele  ▼.  Qermcmia  Ins,  Co.,  96  D.  83. 

Where  an  answer  contains  no  counter- 
claim nor  set-oil^  no  replication  is  necessanr 
under  the  Missouri  practice  act  of  1855. 
Powen  V.  Kueckhoff,  97  D.  281. 

181.  Wliat  replies  are  sufficient. 
—  Matter  in  avoidance,  denied  by  a  general 
replication,  must  be  proved.  CtcU  v.  Ceci4 
81  D.  626. 

A  general  replication  waives  the  benefit  of 
the  statute  of  irauds  as  a  defense  against  an 
agreement  set  up  in  the  answer.    Tarleton  v. 
VkUs,  41  D.  193. 

A  plea  of  the  statute  of  limitations 
alleged  that  the  causes  of  action  did  not,  nor 
Hid  either  of  theui,  accrue  within  six  years, 
etc.  A  replication  thereto  alleging  that 
the  said  causes  of  action,  or  some  of  them, 
did  accrue  within  six  years,  etc.,  was  held 
to  be  defective  in  not  saying  which  accrued 
within  six  years.  Hotdtkiu  v,Ladd,8Q  J),Q7d. 

IV,   Verification  or  Plkadings. 

188.  Form  and  sufficiency,  generalljr. 
•-  An  affidavit  made  in  another  state,  veri- 


fying an  answer  in  a  suit  brought  in  this 
state,  is  not  within  the  act  of  Congress  regu- 
lating Ihe  authentication  of  judicial  proceed- 
ings m  other  states.    Qibton  v.  TiltM,  17  D. 

m. 

Such  an  affidavit,  if  made  before  a  magis> 
trate  duly  authorijied  to  administer  an  oath 
by  the  laws  of  the  state  where  it  was  taken, 
is  admissible  here,  and  is  considered  as  hav- 
ing been  taken  under  the  authority  of  the 
court  in  which  the  suit  is  pending.     lb, 

A  jurat  to  an  answer  in  the  form  of  a  cer- 
tificate by  the  officer,  that  the  defendant 
•wore  that  the  *' facts,"  instead  of  the 
"matten,**  stated  in  the  answer  "were 
true,"  instead  of  "are  true,"  is  sufficient. 
WhelpUp  V.  Van  Epp$,  87  D.  40a 

188.  Necessity  of  Teriflcatioii. — 
The  execution  of  a  note  is  admitted  as  to 
one  of  two  defendants,  where  the  denial  of 
the  execution  is  sworn  to  by  the  other  only. 
Furtlev  v.  Morrinn,  63  D.  424. 

184.  Bemadies  for  de^Bctivv  ;vsrifl- 
cation.  —  An  objection  to  an  answer  for 
want  of  verification  is  waived  by  receiving 
and  retaining  that  pleading  without  objee- 
tion.    FoUom  v.  CarU,  80  D.  429. 

A  neglect  te  return  a  defectively  verified 
pleadine,  or  pleading  not  verified  when  it 
should  be,  is  to  be  cMemed  a  waiver  of  the 
defect  or  omission.  Hayward  v.  QnuUt  97 
D.  228. 

V.  Thb  Issue;  its  Soopb;  akd  how  JoiaaOb 

186.  Necessity  of  joinder  of  issue.  — 
A  trial  witiiout  an  issue  is  error.  HubUr  v. 
PuOen,  68  D.  620. 

Questions  not  presented  by  a  bill  and  de- 
murrer will  not  be  consideired.  ChUUm  ▼. 
Willford,  60  D.  399. 

Facts  shown  by  the  evidence,  but  not  put 
in  issue  by  pleadinffs,  cannot  be  considered 
on  the  hearing.  Warner  v,  WkUtaher,  72  D. 
65;   WinsUm  v.  Taylor,  75  D.  112. 

To  put  the  proof  of  the  execution  of  a 
contract  upon  the  opposing  party,  it  must 
be  put  in  issue  by  the  pleadings,  under  the 
provisions  of  the  Texas  statute.  Fulahear  v. 
Bandon,  70  D.  281. 

A  plaintifi"  may  properly  dismiss  as  to  a 
party  defendant  after  an  answer,  notwith- 
standing another  defendant  set  up  a  defense 
in  his  answer  which  was  unfavorable  to  hii 
co-defendant.     Stone  v.  Darnell,  78  D.  582. 

136.  What  is  a  sufficient  joinder. 
—  Where  a  replication  denies  matters  con- 
tained in  the  plea,  it  is  error  to  dismiss  the 
bill  without  hearing  the  issue  of  fact  thus 
raised.     Yoei,  v.  DeyauU,  60  D.  92. 

An  answer  containing  a  demand  in  recon- 
vention need  not  be  served  on  the  plaintiff, 
as  he  is  bound  to  take  notice  of  the  issues  of 
law,  without  an  answer.  Hunter  v.  Spurloek, 
22  D.  165. 

i'ayment  pleaded  but  not  replied  to  is  not 
in  issue.    Jdubler  v.  PuUen,  68  D.  620. 


8710 


PLEADINQ,  V,  VI,  1. 


For  Index  to  Kotea  In  Amerloaa  Doo1s1ob«  mid  AmorlMui  Boportat  seo  Tolnmo  I* 


In  a  prooeedias  against  a  railroad  corpo- 
ration tor  usarping  banking  privileges  oy 
issning  paper  in  the  similitude  of  bank  notes, 
a  plea  that  defendants  have  issued  certain 
paper  which  they  describe,  and  which  paper 
as  described  may  or  may  not  be  within 
the  meaning  of  the  law  preventing  bank- 
ing by  unauthorized  persons,  is  defective, 
as  the  issue  tendered  thereby  is  immaterial. 
People  V.  Biver  Baism  etc  R,  B.  Co.,  86  D. 
64. 

187.  Scope  of  the  issue.  —  A  recovery 
must  be  on  the  case  made  by  the  pleadings; 
therefore  insurers  treating  a  policy  as  one  of 
reinsurance  of  the  risks  assumed  by  them 
cannot,  on  failing  to  prove  the  contract  as 
alleged,  recover  &e  ratable  contribution  due 
on  the  policy,  were  it  one  of  double  in- 
surance. Alliance  Marine  Asa.  Co.  ▼.  Lcl  State 
Ins.  Co.,  28  D.  117. 

A  judgment  cannot  be  rendered  in  favor  of 
a  party  upon  the  issue  of  law  formed  upon  a 
separate  plea,  ficithout  disposing  of  the  issue 
of  fact  joined  upon  plea  of  payment.  Devers 
V.  Boaa,  60  D.  331. 

An  answer  to  a  bill  to  foreclose  a  mort- 
gage denying  that  alterations  in  the  mort- 
gage notes  were  made  by  the  consent  of  the 
parties,  as  alleged  in  the  bill,  but  not  aver- 
ring that  they  were  fraudulently  made,  does 
not  put  in  issue  the  intention  with  which 
they  were  made,  and  the  court  will  not  con- 
sider the  evidence  in  regard  to  it.  Vogle  v. 
Bipper,  85  D.  298. 

Evidence  must  correspond  to  the  allega- 
tions and  be  confined  to  the  issues,  and  if  in 
the  examination  of  witnesses  facts  come  out 
which  would  furnish  ground  of  relief  or  de- 
fense, such  facts  must  be  disregarded,  unless 
they  are  warranted  by  allegations  in  the 
pleadinffs.     Finiey  v.  Quirk,  86  D.  93. 

An  allegation  in  a  complaint  in  an  action  on 
a  promissory  note,  payable  to  the  payees  as 
individuals,  that  they  were  partners  at  the 
time  of  bringing  the  suit,  is  unmaterial,  and 
a  denial  of  such  allegation  in  the  answer 
does  not  raise  a  material  issue*  Hayward 
V.  Grant,  97  D.  228. 

No  provision  of  the  Kentucky  code  abro- 
gates the  principle  that  a  plaintiff  can  re- 
cover only  upon  proof  of  the  cause  of  action 
alleged  in  his  pleading.  Ooawm  y.  BadgeU, 
99  D.  658. 

188.  Effect  of  express  admissions.  — 
An  answer  mav  be  held  to  aid  the  complaint 
whidi  distinctly  sets  out  most  of  the  facts 
necessary  to  entitle  the  plaintiff  to  the  re- 
lief sought,  but  omits  some  material  facts, 
where  the  facts  so  omitted  are  clearly  stated 
and  admitted  in  the  answer.  Hawthomt  v. 
BmUh,  93  D.  397. 

A  fact  will  be  deemed  established  without 
prool  which  is  affirmatively  alleged  both  in 
uie  petition  and  answer,  although  the  answer 
eontains  also  a  general  denial,  and  the  plain- 
tiff filed  a  reply  in  general  denial  of  the  alle- 


gations of  the  answer.     Curl  v.  Watson,  M 
D.  763. 

Under  the  lows  system  of  pleading,  a 
party  may  admit  in  writing  any  aUegation 
of  facts  pleaded  by  hia  lulversary  which 
otherwise  would  be  deemed  controverted  by 
mere  force  of  law.  This  admission,  of  coarse, 
dispenses  with  proof  of  all  facts  thus  ad- 
mitted; but  it  does  not  preclude  the  party 
making  it  from  proving  other  indepeodent 
facts  in  avoidance  of  those  admitted.     Vkie 

V.  Oermania  In».  Cb.,  96  D.  83. 

Where  the  defendant  files  a  written  ad- 
mission of  facts  pleaded  by  the  plaintiff^  his 
answer  sets  up  tbe  facts  relied  upon  as  mat- 
ter in  avoidance;  but  when  plaintiff  files  a 
written  admission  of  facts  pleaded  by  defend- 
ant, the  replication  being  dispensed  with, 
there  is  no  pleading  prescribed  by  the  Iowa 
statute  in  which  such  matter  may  be  em- 
bodied      Tb. 

Where  the  plaintiff  files  ^  written  admis- 
sion of  matters  alleged  in  defendant's  answer, 
in  a  case  where  no  replication  is  allowable^ 
such  writing  may,  and  should  by  good  prac- 
tice, contain  an  averment  or  notice  that  the 
plaintiff  relies  upon  and  expects  to  show  on 
the  trial  matter  in  avoidance  of  the  allega- 
tions thus  admitted.  But  the  plaintiff  may 
admit  the  facts  pleaded  by  defendant,  with- 
out stating  the  matters  in  avoidance  to  be 
given  in  evidence.     /& 

After  plea  and  issue  joined,  in  an  action 
to  recover  damages  for  the  sale  and  conver- 
sion ^of  hvpothecated  stock,  it  was  agreed 
between  the  parties  that  all  errors  in  mead- 
ing  on  both  sides  should  be  released,  and 
that  the  plaintiff  should  be  considered  as 
having  amended  his  declaration  by  adding 
such  counts  in  tort  as  the  state  of  the  facts 
appearing  at  the  trial  would  justify;  and  it 
was  held  that  the  ]^laintiff  in  his  amendments 
was  confined  to  his  counts  in  tort,  and  that 
the  suit  had  to  be  dealt  with  as  an  action  eai 
delicto,  and  as  if  the  supposed  amended 
counts  in  that  form  were  added.  It  would 
not  be  strictly  correct  to  hold  that  all  errors 
in  pleading  were  released,  and  that  the  ques- 
tions at  issue  were  presented  by  the  laots 
disclosed  in  the  bill  of  exceptions,  and  the 
instructions  of  the  court  thereupon,  ifory- 
landF.  Ins.  Co.  v.  Dalrymple,  89  D.  779. 

VI.  Byidbkob  vkder  Pleadings;  Vabi- 

AKCX. 

1.  In  Actions  at  Law. 

189.  What  evidenoe  may  be  admit- 
ted under  the  pleadings,  gpenerally.  — 
Where  a  party  neglects  to  plead  a  former 
recovery  as  an  estoppel  when  he  has  an  op- 
portunity to  do  so,  and  puts  the  facts  cu- 
rectly  in  issue,  the  jury  may  find  according 
to  the  truth  of  the  case.  Wood  v.  Jaetson, 
22  D.  603. 

The  rule  does  not  apply  where  a  special 
pleading  is  not  reqnirBO,  as  * 
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where  sach  an  estoppel  ma^  be  giTen  in  eW- 
dsDce  nnder  the  general  issne,  nor  where 
the  plaintiff's  title  is  by  estoppel,  nor  where 
there  is  no  opportunity  to  plelad  the  estoppeL 
lb, 

A  general  averment  in  a  declaration,  of 
presentment  of  a  bond  for  payment  will  let 
m  proof  that  the  bond  was  presented  at  the 
last  known  residence  of  the  payor.  Tai^lor 
Y.  Bmneh,  23  D.  293. 

Matter  not  pleaded  may  be  given  in  evi- 
dence when  its  materiality  has  bMneansed  by 
eoodact  of  tbe  plaintiff  at  the  triaL  Wesi 
r.  McCoimeU,  25  D.  191. 

A  defendant  must  elect  between  two  con- 
tradictory defenses,  and  evidence  should  be 
permitted  only  in  support  of  the  one  on  which 
M  determinea  to  rely.  Cobb  v.  Cosb^  67  D. 
43SL 

In  an  action  for  refusing  to  furnish  the 
necessary  kiln  and  hop-house  for  preparing 
bopt  for  marketi  under  a  contract  to  pre- 
put  a  suitable  and  convenient  kiln  and  dry- 
hoeae^  to  be  prepared  and  ready  for  use 
when  the  same  should  be  required,  evidence 
that  the  contractee  directed  the  contractor 
act  to  build  them,  but  to  use  the  contrac- 
tor's kiln  uid  dry-house  for  the  purpose, 
that  the  contractor  did  so^  and  paid  for  the 
us  of  the  same,  and  that  the  contractee 
Dsde  no  objections,  but  fully  assented  to  the 
tnaogement,  is  adnussible  imder  a  plea  by 
the  contractor  that  he  did  prepare  a  suitable 
kilo  and  dry-house,  ready  for  use  when  re- 
quired; also  that  he  did  prepare  the  same 
Moording  to  the  true  intent  and  meaning  of 
■id  contract,  and  to  the  full  satisfaction  of 
pUintiii:     Thamp»n  v.  Kilbome,  67  D.  742. 

140.  What  should  be  excluded.  —  If 
the  declaration  omits  to  notice  a  note  sub- 
joined to  the  agreement  and  limiting  ite 
eontinuanoe  to  a  day  certain,  the  agreement 
eaonot  be  introduced  in  evidence  under  such 
declaration,  unless  it  appears  that  such  note 
was  subjoined  without  plaintiff's  knowledge 
or  oonsent,  and  that  it  was  not  a  part  of  the 
agreement.     Newell  v.  Mayherry^  23  D.  261. 

Evidence  of  a  negligent  performance  is 
act  admissible  te  support  an  issue  of  total 
aeglect  and  refusal  to  perform.  Pennsylvama 
etc  Cta.  V.  Dandridge,  29  D.  543. 

141.  What  e^dence  im  admissible 
uder  the  general  issue.  —  A  former  re- 
covery may  be  given  in  evidence,  without 
being  specially  pleaded,  —  1.  When  the  party 
who  seeks  the  benefit  of  it  had  no  oppor- 
tunity to  specially  plead  it;  2.  By  defends 
ant  in  tiioee  cases  in  which  other  matters  in 
discharge  of  the  action  can  be  proved  under 
the  general  issue.  Taung  v.  RrnnmeU,  38  D. 
iOi. 

A  former  recovery,  release,  or  satisfaction 
need  not  be  pleaded  in  an  action  on  the 
ease,  but  may  be  given  in  evidence  under 
the  general  issue.  Oikkria  v.  Bale,  34  D. 
M;  Oook  ▼•  VimotU,  17  D.  167;  Young  v. 


RwnmeU,  38  D.  594;  WhUney  v.  Clarendon^ 
46  D.  150;  Beynolde  v.  Stansbury,  55  D.  459; 
and  is  as  conclusive  as  if  specially  pleaded. 
Young  v.  Bmrnmell,  38  D.  594;  OfuU  v.  John, 
40  D.  125;  Gray  v.  OiUUan,  60  D.  761. 

Under  the  general  issne  in  aMumpsft,  de- 
fendant may  show  that  there  are  other 
persons  jointly  interested  with  the  plaintiff 
m  the  cause  of  action  sued  on,  and  it  is  not 
necessary  to  plead  such  matter  in  abatement. 
MarehaUT.  Jonee,  25  D.  260. 

Evidence  tending  to  establish  a  payment 
may  be  given  nnder  the  general  issue. 
Orewa  v.  Bkakley,  61  D.  58;  Banna  v.  MUU^ 
34  D.:216. 

Evidence  of  an  award  in  favor  of  defend- 
ant is  admissible  in  an  action  of  oMumpsU^ 
under  the  general  issue.  Wmnt  v.  Elderldn, 
52  D.  159. 

Evidence  that  neither  the  plaintiff  on  the 
record  nor  the  real  plaintiff  has  any  benefi- 
cial interest  in  the  suit  may  be  given  under 
the  general  issue.    Berry  v.  OiUis,  43  D.  584. 

A  constoble  sued  for  an  act  done  by  virtue 
of  his  office  may,  under  the  general  issue, 

g've  evidence  of  any  matter  which  is  a  de- 
nse to  the  suit.  Parker  v.  Wabrod,  30  D. 
124. 

In  an  action  on  the  case,  any  evidence  may 
be  given  under  the  general  issue  which  de- 
stroys the  right  of  action.  WhUney  v.  O/or* 
endon,  46  D.  150.  Accordingly,  where  the 
action  was  for  diverting  the  water  in  plain- 
tiff^B  mill,  the  defendant  may  give  evidenoe, 
on  the  general  issue,  that  the  dam  was  higher 
than  legally  allowed,  whereby  defendant's 
improvemente  were  overflowed,  and  that  the 
de^dant  dug  the  canal  on  his  own  land  to 
let  off  the  surplus  water.  Lang/ord  v.  Otte* 
ley,  4  D.  699. 

142.  What  is  not.  —  Evidence  that  an 
invention  was  useless,  and  of  no  value,  cannot 
be  given  nnder  the  general  issue  pleaded  to 
an  action  on  a  promissory  note  given  for  a 
certain  patent  right  of  the  payee.  WiUiams 
V.  Hieke,  19  D.  693. 

A  matter  of  justification  or  excuse  in  an 
action  of  trespass  for  breaking  and  enterin|( 

Slidntiff*B  house  cannot  be  given  in  evi- 
ence  under  the  plea  of  not  guilty.  Such 
matter  must  be  specially  pleaded.  Canon 
v.  WiUon,  19  D.  368. 

A  defendant  cannot  avail  himself  of  an 
objection  to  the  declaration  in  an  action  of 
trespass  to  try  title,  after  he  has  pleaded 
"  not  guflty . "     Ware  v.  Bradford,  361).  427. 

A  partial  failure  of  consideration  cannot 
be  given  in  evidence  under  the  general  issue. 
Manville  v.  Oay,  60  D.  379. 

Payment  cannot  be  shown  nnder  a  general 
issue  in  an  action  of  covenant  for  rent,  ex- 
cept with  a  brief  statement.  But  payment 
may  be  shown  in  such  action  under  a  special 
plea  of  payment.  Rueeell  v.  Fabyan,  61  D. 
629. 

A  defendant  in  a  real  action  between 
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Ukts  in  oommon  cannot  give  in  evidence  un- 
der general  issue  that  he  "  had  never  ousted 
the  plainti£f  of  his  portion  of  the  demanded 
premises,  nor  in  anv  witjr  hindered  his  taking 
possession,  but  had  only  been  in  possession 
of  the  same  as  tenant  in  common  with  the 
defendaut.'*    Biiangs  v.  OiOba,  92  D.  587. 

143.  Admissibility  under  plea  of 
non  assumpsit.  —  In  an  action  to  recover 
compensation  for  services  aa  housekeeper, 
and  for  goods  sold  and  delivered,  evidence 
that  the  plainti£f  embesaled  or  wasted  the 
goods  of  her  employer  is  admissible  under 
the  plea  of  non  astumpsU,  though  not  by  way 
of  set-off.    Hech  v.  Shentr,  8  D.  700. 

144.  Burden  of  proof— The  mere 
admission  of  a  debt  is  notsu£Bcient  to  charge 
the  defendant  with  the  whole  demand  of 
the  plaintiff;  he  must,  nevertheless,  prove  the 
amount  due.  QuarUg  ▼•  lAtUepagt^  Z  D. 
637. 

The  plea  of  covenants  performed  admits 
the  due  and  proper  execution  of  the  bond  on 
which  suit  is  brought,  and  if  the  covenant 
be  to  make  title  to  land,  it  implies  the  de- 
fendant had  made  title;  and  he  must  prove 
it,  or  show  by  law  that,  agreeably  to  the 
plaintiff's  own  showing,  he  was  not  bound 
to  make  it    Cotk  v.  2Vxytor,  5  D.  660. 

Where  a  person  seals  a  deed  or  executes 
a  eovenant  u  behalf  of  others,  it  Is  incum- 
bent upon  him  to  set  forth  in  his  plea  and 
prove  the  authority  under  which  he  acted,  in 
order  to  release  him  from  his  personal  lia- 
bUity.      WliiU  V.  Skinntr,  7  D.  381. 

The  averment  of  a  demand,  though  im- 
material, must  be  proved.  Coim  v.  QanOt 
18  D.  6S9. 

On  a  declaration  setting  forth  a  joint  un- 
dertaking to  construct  a  mill,  and  the  negli- 
gent and  unskillful  conduct  of  the  defendant, 
whereby  plaintiff  was  greatly  damnified,  the 
plaintiff  must  prove  the  joint  contract^  to 
enable  him  to  recover.  WriiAt  v.  Qter^  87 
D.  63a 

Where  an  express  contract  is  necessary  to 
create  a  liability,  it  must  be  stated,  and 
must  be  proved  as  laid.    /& 

A  failure  to  prove  a  strictly  joint  lia- 
bility is  fatal  upon  a  motion  for  a  nonsuit, 
in  an  action  in  which  the  declaration 
eharges  a  joint  contract  by  the  master  and 
owner  of  a  vessel,  and  alleges  a  loss  through 
negligence.     Patton  v.  MagrcUh,  33  D.  98. 

In  actions  growing  out  of  torts,  it  is  suffi- 
cient to  prove  a  part  only  of  the  allegation 
stated  in  the  declaration,  provided  what  is 
proved  affords  a  ground  for  maintaining  the 
action,  supposing  it  to  have  been  correctly 
stated  as  proved.  The  only  exception  to 
this  rule  is,  when  the  allegation  contains 
matter  of  description.  Wa&  v.  Homer,  46 
D.  342. 

It  is  not  necessai7  to  prove  an  averment 
in  a  declaration,  where  the  whole  of  it  may 
be   stricken   out   without   destroying   the 
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plaintiff's  right  of  aotioD.    MaxweU  v.  Mas^ 
vfdl,  50  D.  657. 

A  party  has  the  ri^t  to  have  the  jury 
pass  upon  all  allegations  contained  in  the 
declaration,  and  he  is  entitled  to  their  ver- 
dict if  he  sustains  by  his  proof  any  of  the 
allegations  showing  a  cause  of  action.  Keaar' 
ne^  V.  Farrett,  73  D.  677. 

145.  What  ▼arianoes  are  materiaL 
—  On  the  trial  of  an  issue  upon  the  cwump- 
$Si  of  the  testator,  evidenoe  is  not  admissible 
showing  a  promise  or  engagement  on  behalf 
of  the  executor.  QuarUi  v.  LUUepagef  3  D. 
637. 

Whatevw  Is  alleged  as  inducement^  and 
is  not  impertinent  and  foreign  to  the  cause, 
must  be  proved  aa  alleged,  and  when  a  con- 
tract is  alleged  and  described,  a  varianoe  is 
equally  ftital,  whether  the  action  be  upon 
the  contract  itself  er  upon  some  collateral 
matter.     WaUk  v.  CMmor,  6  D.  502. 

Where  it  was  in  issue  whether  the  plain* 
tiff  had  a  patent  right  dated  November  17, 
1810,  for  **a  steam-still  and  water-boiler," 
evidence  of  a  patent  dated  January  16, 181 1, 
for  "a  water-boiler  and  steam-still"  waa 
held  inadmissible.    BeUa$  v.  iSToyt,  9  D.  S86. 

In  an  action  en  a  contract^  the  one  eet 
forth  on  the  record  and  the  one  proved  most 
agree  in  enbstance  and  effect.  And  in  tiie 
case  of  mutual  executory  ^t>mi8e8,  a  trivial 
variation  in  settmg  out  the  contract  ia  fataL 
Omrkf  V.  Deant  10  D.  140. 

A  declaration  on  a  eovenant  to  convey  on 
performance  of  certain  conditions  by  the 
plaintiff,  alleginff  performance  of  the  condi- 
tions, will  not  be  supported  by  proof  of  a 
waiver  of  such  performance.  BaUtwm  ▼• 
ifimii,  20  D.  627. 

A  party,  in  an  action  on  special  contraet, 
who  fails  to  prove  his  contract  as  laid,  but 
proves  a  different  special  contract,  cannot 
recover  on  either  contract;  nor  can  he  re- 
cover on  the  common  counts,  when  there  is 
a  special  contract  in  existence.  Fonder  ▼• 
Auitkn,  26  D.  701. 

An  allegation  of  a  total  neglect  and  refusal 
toporform  an  engagement  is  not  sustained 
by  proof  of  a  negligent  and  imperfect  per- 
formance. PtunBjflvamkk  efa  09b  v.  Aw- 
dridge,  29  D.  543. 

A  declaration  which  alleges  a  contract  to 
tow  out  a  vessel  and  cargo  safely  is  not 
sustained  by  proof  of  a  contract  to  tow  out 
free  from  a  particular  description  of  danger. 
P), 

On  a  plea  of  md  Hel  record,  a  varianoe 
between  the  decree  relied  on  and  that 
offered  in  evidence,  as  to  the  name  of  one 
of  the  parties  in  whose  favor  the  decree 
was  entered,  is  fatal,  and  cannot  be  helped 
by  an  averment  that  the  name  waa  in- 
serted by  mistake.  DibreU  v.  JiiiUr,  29  D. 
126. 

Where,  in  an  action  on  a  Jail  bond,  it  tLjh 
pears  that  the  sum  named  in  the  bond  m 
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diflanot  from  the  amoant  for  which  jude- 
Beat  was  rendered  and  execution  iMueo, 
this  oonstitatee  a  Tarianoe,  and  the  court 
moit  either  ezolnde  the  ezecntion  from  eri- 
denoe  or  hold  that  it  does  not  support  the 
inne.     Avery  v.  Lewis^  33  D.  203. 

A  differenoe  of  a  half -cent  between  the  note 
declared  on  and  the  one  offered  in  evidence 
b  a  btal  ▼arianoa.  Spttngkr  r.  /Hi^/i,  74  D. 
77. 

Kames^  annui,  magnitudes^  dates,  dura- 
tions,  and  tarms  are  matters  of  essential  de- 
•eription,  and  mnst^  in  general,  be  precisely 
iroTed.    /& 

In  deolarhig  on  a  oontract^  it  need  not  be 
ledted  in  hoc  verba;  but  if  it  be  so  redted, 
the  recital  mmst  be  strtetly  aeonrate.  If  the 
isstrasMnt  bo  dodarsd  on  according  to  its 
%sl  effset^  that  offeot  mnst  be  tmly  stated; 
•ad  if  thoro  bo  a  fatloro  in  either  mode,  an 
•loeptioD  may  be  taken  for  the  ▼ariance, 
sad  the  inatniment  oaonot  be  giyen  in  ovi- 

^^waa^^^^        A«^o 

Where  a  plaintiff  declares  npon  a  porol 
pnnise,  and  the  proof  shows  that  his  action 
la  bssed  npon  a  sealed  instrument,  the  vari* 
•aee  is  f  ateL  He  cannot  set  up  one  cause  of 
iction  in  his  petition,  and  on  the  trial  prore 
loether  and  different  one.  Doughertv  v. 
Mauheme,  88  D.  12a 

Vsrianoa  is  fatal,  whether  an  action  is  in 
SMS  cc  etmirfuiu  or  ex  dflido,  where  the 
declaimtion  alleges  a  special  contract  for  nn- 
unal  dispatch  m  transportinff  merchandise, 
and  the  evidence  does  not  tend  to  prove  that 
diers  was  any  agreement  for  unusual  dis- 
patch.   Matm  V.  Birchard^  94  D.  398. 

Where  several  sue  for  an  injury  to  prop- 
•rty  alleged  to  belong  to  them  jointly,  they 
eui  rseover  only  for  damage  to  such  prop- 
arty  as  tho;r  prove  belonged  to  them  in  a 
joint  capacity.  8l  Louie  eie.  JL  H.  Co,  v. 
Lmdfr.  89  D.  319. 

146.  What  are  immaterial.  —  A  vari- 
aaoe  between  the  date  of  the  bond  declared 
an  and  that  recited  in  the  award  is  not  fatal, 
if  in  other  respects  thev  agree;  thus  if  the 
band  declared  on  have  the  month  blank,  and 
the  award  recites  the  month,  it  will  not  be 
fitaL    Rooe  ▼.  OverUm.  2  D.  M2. 

In  deelaring  upon  such  a  writing,  to  allege 
that  defendant  undertook  that  '*the  oil  was 
af  a  ^ood  and  superior  quality,  to  wit,  prime 
quahty  winter  oil,"  is  not  a  material  vari- 
ance.   iJcuUngs  v.  Lovermg,  13  D.  420. 

An  allegation  that  an  action  was  com- 
SMBced  on  the  24th  is  supported  by  proof  of 
a  writ  dated  the  26th  for  the  day  is  not  ma- 
tsriaL    8ieeie  v.  B<ae$,  16  D.  720. 

Where  a  declaration  sets  out  a  warrant 
which  charges  that  property  had  been  stolen 
from  a  person's  premises,  and  the  warrant 
prodooea  in  evidence  charges  that  it  was 
■tolsa  from  his  possession,  the  variance  is 
MamteriaL    WOer  r.  Brown,  23  D,  Q93. 

A  varianoe  in  mere  matter  of  form  between 
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the  record  of  acquittal  offered  and  that 
pleaded  is  not  sufficient  to  warrant  its  ez« 
elusion  as  evidence,  especially  when  the 
proaeeution  out  of  which  the  acquittal  arose 
was  for  a  misdemeanor  only.  Adams  v. 
Z^ttfttfr,  26  D.  102. 

A  variance  between  an  instrument  offered 
in  evidence  from  that  set  forth  in  the  plead- 
ings,  where  this  latter  is  not  of  the  founda* 
tion  of  the  action,  is  immaterial,  unless  it  bo 
of  such  character  as  to  cause  a  strong  proba- 
bility that  the  two  instruments  are  not  idea* 
ticaL    Leidtg  v.  Raweon,  29  D.  364. 

Averments  of  matters  of  substance  in  a 
declaration  need  onlv  be  proved  substan- 
tially, but  matters  of  description  must  be 
proved  exactly.  And  where  aeeumpeU  is 
brought  to  reoover  mono  v  alloj^  to  be  due 
from  the  defendant  to  the  plaintifl^  and  by 
mistake  omitted  in  a  settlement  between 
them,  the  averments  of  the  time  of  such  set* 
tiementi  and  of  the  partioular  sum  due, 
and  not  embraced  therein,  are  averments  oi 
matters  of  substance,  not  of  description. 
.Soger.  iTaiofey,  41  D.  128. 

There  is  no  varianoe  between  a  declaration 
land  proof,  where  the  former  alleges  a  prom- 
iise  of  defendant,  consequent  upon  his  accept- 
uTnce  of  a  bill  to  pay  it  according  to  its  tenor, 
and  the  proof  is  that  the  acceptor  said  the 
<bill  was  all  right,  and  he  would  oome  te 
(Burke  in  a  few  days,  and  pay  the  bilL  /Mar 
V.  Beckwith,  46  D.  174. 

Variance  in  an  action  of  debt  on  a  In  Jg- 
iment  is  immaterial  where  the  declaration 
lalleges  it  to  have  been  obtained  in  a  suit 
mronght  before  that  time  in  the  circuit  courts 
'when,  from  the  description  in  the  declara- 
tion of  the  record,  it  appears  that  it  was 
originally  brought  in  the  district  court  and 
transferred  by  an  act  of  Congress  to  the  cir- 
cuit court.     budUy  V.  Lindaey,  60  D.  622. 

The  omission  in  a  count  on  a  note  to  set 
out  a  memorandum  thereon,  which  cousti* 
tutes  a  defeasance  or  qualifies  the  stipula- 
tions of  the  note,  is  a  variance,  and  the  note 
will  not  support  the  count;  but  if  the  declara- 
tion oontams  the  common  money  counts, 
and  tiie  memorandum  is  merel)r  that  the 
note  is  given  as  collateral  security  for  an- 
other note,  the  variance  is  immaterial.  Telh 
bette  V.  Pickering,  61  D.  48. 

Variance  between  an  allegation  and  the 
proof  in  an  action  on  an  assessment  does  not 
exist  where  the  proof  shows  that  an  assess- 
ment alleged  to  have  been  made  by  three 
directors  was  signed  by  but  two  directors. 
North  B.  M,  Co,  v.  Shrewabmy  Churdi,  63  D. 
268. 

Where  the  plaintiff  declared  that  defend- 
ant had  assumed  to  pay  certain  rent,  and 
the  evidence  showed  that  he  had  promised 
to  assure  it,  there  is  no  variance,  as  it  is  suf- 
ficient to  allege  a  promise  according  to  iti 
legal  effect.  Dougherig  v.  MaUheum,  88  IX 
1&. 
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lidity  of   their   title  stated  in  their  bill 
MauU^  ▼.  SeoU,  56  D.  2d8. 

Allegata  and  pro6ato  mnat  agree,  and  aver* 
ments  material  to  the  case  omitted  from  the 
pleading  cannot  be  sapplied  bj  evidenoe. 
This  is  a  cardinal  mle  in  equity  as  well  as  ia 
all  other  pleading,  and  is  peculiarly  neces- 
sary upon  a  bill  for  specific  performanoe. 
Oreen  v.  ConfiUaud^  70  D.  726. 

8.  In  Actiom  mnder  Coda  iff  Proceimre, 

158.  What  evidence  may  be  ad- 
mitted under  the  pleadings,  gener- 
ally. —  The  proof  must  correspond  with 
the  allegations.  CaJdwell  ▼.  ifdl,  99  D. 
738. 

Under  a  complaint  substantially  alleging 
that  the  plaintiff  was  deprived  of  the  use  M 
his  meadow  by  reason  of  the  defendant 
causing  water  to  overflow  it,  tiiereby  render- 
ing it  spongy  and  impassable,  it  is  competent 
for  plamtin  to  show  that  his  mnck>bed  in 
the  meadow,  valuable  for  manure,  was  made 
inaccessible  by  the  flowage,  and  tiiat  he  wan 
injured  in  consequence  thereof;  for  if  the 
single  question  is,  whether  the  railroad  ooBfc- 
pany  so  constructed  its  road  as  to  injure  tiie 
owner's  meadow-land  by  flowage^  the  latter 
may  show  in  what  manner,  and  every  man- 
ner, in  which  the  flowing  impaired  tiie  nrof- 
iUof  thelaud.  Jofmmm  r.  AtkMUc €lic» R.  R. 
Co,,  69  D.  560.    • 

Under  a  plea  of  total  failure  of  considera- 
tion, defendant  may  show  partial  failure,  in 
Texas.  This  is  not  the  rule  in  England,  and 
in  some  of  the  states  of  the  Union,  but  it  is 
so  here  by  virtue  of  the  statute.  BrvmUq^ 
V.  Thomas,  73  D.  264 

The  California  practice  act  governs  all 
oases,  leg[al  and  eoaitable,  by  the  same  rules, 
at  least  in  regard  to  evidence  necessary  to 
sustain  the  pleadings.  Ooodtoim  v.  J?am- 
mond,  73  D.  574. 

154.  What  ihonld  be  eKcluded.  — 
The  causes  of  an  action  set  forth  in  a  oom* 
plaint  can  be  recovered  upon,  only;  andoon* 
current  and  intimate  causes  of  action  cannot 
as  a  matter  of  course  be  given  in  evidence, 
nor  made  the  basis  of  a  verdict,  under  the 
act  which  declares  that  *'  there  shall  be  but 
one  form  of  civil  action.**  Benedkt  v.  Bram^ 
56  D.  332. 

Under  a  complaint  for  damages  sustained 
by  being  thrown  from  a  wagon  by  reason  of 
its  being  brought  into  contact  with  a  defect 
in  a  hiffhway,  the  plaintiff  is  not  entitled  to 

1)rove  damages  arising  from  his  v^untarily 
eaping  from  such  wagon  to  avoid  injuriee 
rendered  imminent  by  such  defect.  Ltmd  v. 
T^ng^xnxmgh,  59  D.  159. 

A  plaintiff  cannot  make  out  a  canae  of 
action  b^  proof,  where  he  fails  to  make  il 
out  in  his  complaint,  ffeatk  v.  Fraekkiom, 
91  D.  405. 

Bvidence  of  a  fact  essential  to  the  support 
of  an  notion  is  inadmissible^  unless  it  be 


Imm*vt<*r«»^^  allegations  are  not  required  to 
be  proved  as  laid,  unless  they  are  of  such  a 
eharacter  as  to  be  important  in  ascertaining 
the  identity  of  the  thmg  which  is  the  cause 
of  action.  HoU  v.  InhabUanU  qf  PenoUoot, 
96  D.  429. 

147.  BfTect  of  variance. --The  eutr^  of 
a  motion  to  quash  a  writ  or  dismiss  a  suit  is 
not  such  an  appearance  as  waives  a  variance 
between  the  writ  and  the  declaration.  Schoon' 
hoven  v.  Ghtt,  71  D.  247. 

A  variance  between  a  declaration  and  the 
proof,  where  defendants  are  charged  with 
obstmctinff  and  turning  a  watercourse  on 
plaintiff's  umd,  and  the  proof  is  that  defend- 
ants allowed  their  ditch  to  become  so  filled 
up  as  to  throw  an  accumulation  of  water  on 
puiintiff's  land,  is  not  so  great  but,  by 
amendment,  plaintiff's  declaration  might  be 
made  to  cover  all  the  facts.  Watenmm  T. 
OonnediaU  etc  R,  R,  Co.,  73  D.  326. 

S.  Tn  State  h^  Eiiuiisf. 

148.  What  evidence  la  admissible 
under  the  pleadings,  g^erally. —  Evi- 
dence to  support  an  allegation  not  made  or 
relied  on  in  a  bill  or  answer  in  equity  is  in- 
admissible.    Price  V.  Tyson,  22  D.  279. 

A  decree  between  co-defendants  may  be 
made  on  pleadings  and  evidence  between 
plaintiffs  and  defendants.  MoUe  v.  8ehuU, 
26  D.  194. 

149. in  support  of  the  hilL— Evi- 
dence is  inadmissible  to  prove  a  fact  not  al- 
leged in  the  bill  BosweU  v.  Ooodvfm,  81  D. 
169. 

150. in  support  of  the  answer. — 

Averments  in  an  answer  must  be  supported 
by  proof,  where  the  matter  set  up  is  new,  or 
where  it  is  not  responsive  to  the  allegations 
in  the  bill  Leach  v.  Fobee,  71  D.  732;  Oae- 
m  V.  She  78  D.  105. 

An  answer  to  the  merits  does  not  deprive 
the  defendant  of  any  legal  objeotion  insisted 
on  in  the  answer.  Teague  v.  Dehd^fp  16  D. 
643. 

Defendants' answers  in  equity  are  to  be 
taken  as  true  if  the  complainants  do  not 
give  them  an  opportunity  to  substantiate 
them  by  proof.  Oovenhoven  v.  Shuler^  21  D. 
73. 

151.  Burden  of  proo£— Equitable  re- 
lief will  not  be  granted,  unless  the  allegations 
of  the  bill,  which  are  denied,  are  proved. 
Ayres  v.  Campbell,  74  D.  346. 

If  the  answer  to  a  bill  in  chancery,  by 
way  of  affirmative  allegations,  sets  up  new  I 
matter,  not  responsive  to  the  bill,  the  bar- 1 
den  is  upon  the  defendant  to  prove  the  alle- 
gations as  charged.    Cooper  v.  Tyler^  95  D. 
442. 

153.  Variance,  and  its  effect.— Com- 
plainants^ having  asked  for  relief  as  the  heirs 
of  A,  cannot  recover  as  the  heirs  of  B, 
although  the  proof  adduced  shows  them  to 
be  su<^  as  they  can  only  recover  on  the  va- 
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avOTred  in  the  oomplaint.     Maynard  ▼.  /Vrv- 
■uw'f  Fwnd  Ina,  Co.,  91  D.  672. 

155.  What  i»  admissible  under  the 
general  issue.  —  Though  the  rale  of  court 
may  make  a  general  dpniid  a  snffioient  denial 
of  the  averments  of  the  petition,  it  oannot 
extend  further  than  aa  a  denial  of  the  peti- 
tion, and  oannot  open  the  door  to  tpeeial 
defenses  and  matter  in  avoidance.  ntiUen 
?.  HTaahinffion  Jm.  Co,,  63  D.  451. 

Under  an  answer  containing  a  eeneral  de* 
aial  of  indebtodness^  and  plea  of  paymanti 
a  judgment  of  samishment  against  the  de« 
fendant  cannot  be  given  in  eyidence.  8nch 
oiatter  ia  special  matter  in  avoidance,  and 
not  negativing  the  original  indebtednecs, 
tad  must  therefore  be  specially  pleaded. 
WaUen  t.  WaMngUm  In$.  Co.,  63  U.  461; 
Bubier  V.  PvUen,  68  D.  620. 

In  trover,  trespass,  and  replevin,  defend* 
int  need  not  deny  amount  of  value  or  alle- 
gation of  damages.  They  must  be  proved, 
though  defendant  puts  in  no  answer.  This 
was  the  practice  before  the  code,  uid  ia  so 
BOW.     JenUns  v.  Steanka,  88  D.  675. 

Kvidenoe  is  admissible  under  a  general 
denial,  in  an  action  for  an  injury  to  the  per- 
son,  that  the  injury  resulted  from  the  plain* 
tUTs  negligence.  /ndianapoU»  tic  £L  k,  Co, 
V.  Ruiher/ird,  92  D.  336. 

Proof  of  fraud  is  not  admissible  under  a 
general  deniaL  Pino  v.  Merchant*  MuL 
/as.  Obi,  92  D.  529. 

156.  Burden  of  prool*-»Eaeh  party 
must  allege  everv  fact  which  he  ia  required 
to  prove,  and  will  be  precluded  from  proving 
any  fact  not  alleged,  under  the  code  aystem; 
and  he  must  aUege  nothing  affirmatively 
whi<di  he  ia  not  required  to  prove.  Negative 
allegationa  are,  however,  frequently  necei* 
ssry,  but  they  are  not  to  be  proved.  Oreen 
V.  Paimer,  76  D.  492. 

An  allegation  of  new  matter  not  constitut- 
iDff  a  eoonterdaim  or  set-off  must  be  con- 
■dered  as  denied,  and  must  be  proved  by 
the  party  making  the  allegation.  Faknertock 
V.  BaUew.  77  D.  161. 

An  allegation  in  a  complaint  tiiat  a  de- 
fendant "naa  or  claims  an  interest,"  etc., 
does  not  relieve  him  from  proving  Uiat  it  is 
a  redeemable  interest,  and  the  evidence 
■mat  be  the  same  aa  in  other  cases  of  dis- 
puted title.     Smiih  v.  Smith,  88  D.  707. 

157.  What  variances  are  material. 
—  A  variance  between  names  in  a  summons 
and  a  declaration  is  material,  when  the  sum- 
mons is  against  '' Schoonhoven  **  and  tiie 
declaration  is  affainst  "Schoonover**;  the 
names  are  not  the  same  in  sound.  Sckoom' 
ho0m  ▼.  Oea,  71  D.  247. 

A  failure  of  proof  exists  under  the  code 
system  aa  well  aa  at  common  law,  when  the 
wamti^  in  an  action  against  one  defendant, 
declares  upon  a  joint  undertaking  of  the  de- 

•  Burden  of  proof  on  plea  of  statute  of  llmlta- 
sae  note^  ai  0. 725-737. 


fendant  and  another,  and  proves  only  a 
arate  agreement  of  the  defendant;  for  there 
ia  a  want  of  identity  between  the  contract 
declared  on  and  the  contract  proved,  which 
would  prevent  the  judgment  from  being  a 
bar  to  another  action  on  the  contraet  proved. 
Oo9aom  V.  Badgett,  99  D.  658. 

A  party  cannot  declare  upon  one  cause  of 
action  and  recover  upon  another;  but  the 
variance  between  allegations  and  proof,  te 
be  fatal,  must  be  such  as  to  mislead  the 
adverse  party,  to  his  prejudice,  in  maintain- 
ing his  action  or  defense  upon  its  merits. 
Murpkif  V.  Wilaon,  100  D.  290. 

158.  What  are  inunaterial.  —  The  pro- 
visions of  New  York  code  of  procedure  con- 
oeming  variance  between  pleadings  and 
proob  are  applicable  to  all  actiona;  and  a 
variance  between  allegations  of  usury  in  aa 
answer  and  the  proof  ahould  be  deemed  im- 
material, when  the  proof  does  not  differ  from 
the  allegations  in  their  entire  aoope  and 
meaning,  and  the  plaintiff  does  not  prove 
that  he  was  actually  misled  thereby  to  his 
prejudice.     Catlin  v.  Omnter,  62  D.  113. 

A  variance  between  an  allegatioQ  and  the 
proof  is  to  be  disregarded,  under  the  New 
York  code,  unless  it  appears  to  have  misled 
a  party  to  his  prejudice.  DuboU  v.  BeoMtp 
82  D.  326. 

Omitting  from  a  pleading  a  ^rtion  of  a 
contract  which  is  declared  upon  is  not  a  ma- 
terial variance  between  the  allegations  aod 
proof,  unless  it  shall  actually  mislead  the 
adverse  party,  to  his  prejudice,  in  maintain- 
ing his  action  or  defense  upon  ita  merits. 
At  common  law,  variances  of  this  kind  were 
fa*'al,  but  the  rale  has  been  changed  in  Wis- 
consin by  statute,  and  the  cour^>  may  order 
the  pleading  amended  so  as  to  conform  to 
the  facts,  upon  such  terms  as  may  be  just| 
or  it  may  aisregard  it  altogether.  Fik  v. 
Tank,  78  D.  737. 

Averring  greater  damages  than  proved  is 
no  variance.    Mallory  v.  ZeocA,  82  1>.  625. 

YII.  EnrscT  or  PLBADnioa  as  Bvidbncb. 

159.  Bill  or  complaint  as  evidence. 
—  Allegationa  in  an  unverified  bill  are  not 
evidence  against  the  complainant.  Ramkin 
y.  MatmveU,  12  D.  431. 

A  bill  against  two  defendants,  taken  fire 
eof|^6SSO  against  one  for  want  of  his  ap- 
pearance, will  not  estop  the  other  from  de- 
nying or  disproving  the  allegations  in  the 
l^L     Petty  V.  Hcumum,  36  D.  303. 

Jurisdictional  facts  stated  in  a  bill  muat 
be  deemed  to  be  true  in  a  suit  on  a  decree, 
when  the  decree  is  collaterally  attacked. 
Harrwm  v.  HarriBon,  56  D.  227. 

A  bill  in  equity,  sworn  to  by  a  complain* 
ant,  may  be  used  as  evidence  of  the  facts 
stated  in  it»  conceminff  his  title  to  certain 
lands,  in  another  case  m  chancery  affecting 
the  same  landa.  Stump  v.  Hmurjf,  61  D. 
300. 
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160.  When  defendant's  answer  Is 
evidence.  —  An  answer  respoDtive  to  a  bill, 
and  witiiin  the  diaoovery  sought,  is  legal 
evidence.     Woodcock  v.  Bettnel,  13  D.  568. 

161.  When  answer  is  not  evidence. 
»  An  answer,  after  a  replication,  is  not  evi- 
dence for  the  defendant,  unless  it  is  made  so 
by  discoveries  called  for  in  the  bilL  OUtia  v. 
Martiu,  25  D.  729. 

An  answer  of  one  defendant  is  not  evi- 
dence against  his  co-defendant  in  chancery. 
Jon€»  V.  Harduty.  32  D.  180. 

An  answer  to  a  bill  in  equity  that  is  nn- 
mpported  by  proof,  and  not  responsive  to  the 
lill,  but  setting  up  matters  in  avoidance, 
snst  be  considered  as  untrue  and  out  of  the 
.»se.     O'BrUn  v.  ElUot,  32  D.  137. 

An  answer  responsive  to  a  bill  in  equity, 
ai^fvi  denyins  charges  therein,  is  not  evidenoe 
lc4  the  detendant,  though  the  bill  be  sus- 
tain vl  by  one  witness  only.  Ooodv^n  ▼. 
iTojunofiif,  73  D.  574. 

lt!k\  Ainswer  not  evidence  in  respect 
to  ne^'  matter  not  responsive  to  biU. 
—  AUe^vtions  in  an  answer  responsive  to  the 
bill  are  evidence  for  the  defendant,  but  aver- 
ments  of  xew  matter  in  avoidance  are  not. 
BinggoU  i^  Bittggold,  18  D.  250;  Bvck  y. 
fitooeey,  66 1>  681;  Com.  v.  CuUen,  53  D.  450. 

Where  au  answer  admitting  or  denying 
facts  in  a  bill  oets  up  other  facts  in  defense  or 
avoidance,  th%y  must  be  proved  by  indepen- 
dent testimon^i.     Miles  v.  Miles,  64  D.  362. 

168.  Effect  of  answer  as  evidenoe.  — 
The  answer  of  a  Tespondent  to  a  bill  in  equity 
praying  for  a  disclosure  is  conclusive  upon 
the  petitioner  an  to  the  truth  of  its  state- 
ments.    Pollard  V.  Lyman,  2  D.  63. 

An  answer  muut  be  taken  for  true,  in  the 
abeeaoe  of  evidenoe,  where  it  denies  the 
statement  in  the  bill,  and  avers  otherwiie. 
Paul  V.  Carver,  64  D.  649. 

Where  a  bill  in  chancery  calls  for  an 
answer  under  oath,  the  latter  must  be  taken 
to  be  true  in  so  fai-  as  it  is  responsive  to  the 
bill,  and  not  contradicted  by  evidence. 
CasseU  v.  Ross,  85  D.  270;  Oarretson  r.  Van- 
loon,  64  D.  492;  Price  v.  McDonald,  54  D. 
657.  So  held,  of  an  answer  to  a  bill  ohar- 
ging  fraud,  denying  such  fraud.  Murray  v. 
BkUchford,  19  D.  537;  AUsn^.  Cole,  59  D. 
416. 

An  answer,  where  a  cause  is  heard  upon  a 
bill  pnd  answer,  must  be  taken  as  conclusive 

Srooi  of  the  facts  which  it  sets  up  by  way  of 
efense;  but  intentions  and  motives  are  not 
faots  touching  which  the  answer  is  conclu- 
sive. BeffordY,  Crane,  84  D.  155. 
^  Allegations  in  an  answer  respecting  ques- 
tions of  fact  are  to  be  sustained  by  proper 
evidence,  and  are  entitled  to  no  more  con- 
sideration than  those  of  the  orator,  except  as 
far  as  directly  called  for  by  the  latter.  San- 
horn  V.  KiUredge,  50  D.  68. 

A  sworn  answer  of  a  defendant  to  a  bill  in 
•quity  is  evidenoe  in  his  lavor   equal   in 
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weight  to  the  testimony  of  a  single  witness, 
and  is  not  to  be  discredited,  nor  any  pre- 
sumption raised  asninst  it,  l^  reason  of  its 
being  the  answer  of  an  interested  party;  «nd 
the  answer  is  sufficient  in  itself,  if  direst  sod 
positive  and  responsive  to  the  bill,  to  es* 
tablish  the  denials  and  the  affirmations  of 
facts  which  it  oontains,  if  not  outweighed  by 
opposing  proof.     Pkhtring  v.  Day,  95  D.  291. 

164.  Aow  the  denials  in  tiie  answer 
may  be  overcome.  —  Evidence  sufficient 
to  f aUify  an  answer  in  ohanoery,  determined 
under  the  peculiar  circumstances  of  the  case. 
Pringle  v.  Samuel,  13  D.  214. 

If  s  defendant  files  a  verified  answer  ia 
equity,  evidenoe  may  be  received  to  impair 
the  foroe  of  the  answer  as  evidence,  bv 
showing  that  he  is  unworthy  of  beliel 
MUler  V.  ToUison,  14  D.  712. 

Mere  opinions  founded  on  daia  that  do  not 
Justify  the  conclusion  reached  ^cannot  out- 
weigh the  positive  statement  in  the  answer 
of  s  defendant  who  had  positive  knowledge 
of  the  facts  alleged.  Simpson  v.  #Wte»  16  D. 
602. 

A  parol  contract  alleeed  in  a  bill,  which  is 
denied  by  an  answer  thereto^  may  be  estab- 
lished by  parol  evidence;  the  answw  may  be 
contradicted  by  evidence  aliunde,  PHMum 
V.  MUdiell,  63  D.  258. 

An  answer  to  a  bill  ought  not  to  be  over- 
thrown by  evidence  less  positive  than  the 
allegations  and  denials  of  the  answer,  nor 
should  it  be  outweighed  by  proof  of  dream- 
stances  which  may  be  reconciled  with  the 
truth  of  the  statements  therein  contained. 
Pickering  v.  Dap,  95  D.  291^ 

A  witness  relied  on  to  overcome  an  answer 
to  a  bill  in  equity  must  not  onlv  be  compe- 
tent, bat  his  testimony  mast  be  credilM^ 
and  the  circumstances  depended  npon  as 
corroborative  must  be  such  as  to  materially 
support  the  witness  and  strengthen  his  testi- 
mony, so  that  when  both  are  considered  to- 
gether, they  may  be  sufficient  to  satisfy  the 
conscience  of  the  court  that  the  allegations 
and  charges  of  the  bill  are  true,    lb. 

The  answer  of  a  defendant  to  a  bill  filed 
against  him  in  equity,  if  resDonsive  to  mat- 
ters contained  in  the  bill,  will  be  condnsive 
evidence  in  his  favor  unfal  overcome  by  tes- 
timony of  two  opposing  witnesses,  or  one 
such  witness  and  corroborating  oircnm- 
stanoes.  MUes  v.  Miles,  84  D.  362;  Meth,  P. 
Church  y.  Baltimore,  48  D.  640;  Zeigler  v. 
SooU,  54  D.  395;  Fevjley  v.  Feigley,  61  D. 
375;  TrwU  v.  Emmons,  81  D.  326.  But  the 
oircumstanoes  must  be  such  that,  standing 
alone,  a  reasonable  oondusion  as  to  the  truth 
of  the  fact  might  be  deduced  from  them. 
Maddox  v.  SuUivan,  44  D.  234. 

To  overcome  an  answer  of  a  defendant  to 
a  bill  in  equity,  it  is  not  indispensable  in  all 
esses  to  have  the  tc3timony  ot  a  witneai  with 
corroborative  circumstances;  because  cironm* 
stances  alone  may  sometimes  be  found  ia  the 


answer  itoelf,  or  in  documentary  evidence 
referred  to  in  the  answer  sufficient  to  more 
than  countervail  the  denials  of  the  anawer. 
The  rale  properly  applies  to  the  case  of  an 
tmwer  opposed  only  by  the  testimony  of  a 
■iii^le  witness.    Pickering  v.  Dav,  95  D.  291. 

The  answer  of  an  executrix  alleging  facts 
not  within  her  personal  knowledge  is  not 
within  the  rule  that  an  answer  assertinff  a 
fact  responsive  to  the  bill  can  only  be  dis- 
proved by  two  witnesses,  or  by  one  witness 
with  strong  corroborating  circumstances. 
Bot  ss  such  answer  does  not  admit  the  aUe- 
gations  of  th«  bill,  it  puts  the  complainant 
•0  proof,  and  leaves  him  to  sustain  them  as 
be  can,  unembarrassed  by  any  supposed  re- 
•ponsive  features  of  the  answer.  i)uffan  T. 
OittmffB,  43  D.  SOe. 
# 

vm  SraiTioi;  FnjHos  WrrmvLAWAL, 

165.  Time  to  plead.  —  A  peremptory 
exception  cannot  be  received  after  answer. 
Cofe»v.  KeUey,  47  D.  661. 

A  plea  of  limitations  is  not  a  plea  to  the 
merits,  and  must  be  filed  by  the  rale  day, 
iod  is  never  allowed  to  be  amended.  Kunhel 
f,&pooner,  66  D.  .332. 

Pleas  and  motions  in  abatement  must  be 
filed  within  two  days  after  entry  of  action, 
■nder  the  rules  of  court  in  Maine,  and  the 
•ntry  of  a  special  appearance  for  defendant 
does  not  dispense  with  the  requirements  of 
nch  rules  in  regard  thereto.  MitcheU  v. 
Uiwm  Life  Ins,  Co,,  71  D.  529. 

One  of  several  defendants  cannot  object 
that  a  bill  was  prematurely  filed,  and  tiiat 
the  defendants  «were  not  then  in  default, 
vhen  the  bill  was  filed  pursuant  to  an  agree- 
ment between  him  and  the  complainants 
that  he  dioald  unite  with  them  in  obtaining 
the  relief  prayed.     Cobh  v.  Duke,  72  D.  157. 

A  defendant^  by  obtaining  time  and  fail- 
bg  to  file  his  amended  answer,  is  not  enti- 
tled to  longer  time  without  some  showing 
why  such  answer  was  not  ready.  Butcher  T. 
Bank  of  BrowMtiUe,  83  D.  446. 

166.  Proof  of  serTloe.  — Where  the 
sheriff's  return  states  that  he  served  the  de- 
fendant with  a  certified  copy  of  the  com- 
plaint, this  \m  sufficient  to  support  a  judg- 
ment  by  defoult.  It  cannot  be  argued  that 
this  does  not  show  that  the  copy  was  cer> 
tified  by  the  clerk;  he  being  the  only  person 
who  could  legally  make  tha  certificate,  it 
must  be  presumed,  in  favor  of  the  officer 
who  has  uie  general  power  of  making  ser- 
riee,  that  he  discharged  his  duty  in  the  legal 
mode.     CurUa  v.  Herriek,  73  D.  632. 

167.  Sufflciency  of  fllingr*  —  The  prac- 
tice of  filing  pleas  at  different  times,  and 
after  the  answer  has  been  filed,  without  first 
obtaining  the  leave  of  the  court*  is  an  irreg- 
slarity  not  to  be  sanctioned,  and  calculated 
to  perplex  and  leave  it  uncertain  whether 
nch  pkeas  were  received  and  went  to  the 
fsry  or  not.    Oobe  ▼.  Keleey,  47  D.  661. 
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A  plaintiff,  bv  conforming  and  not  except* 
ing  to  a  bad  rule  of  oourt  reaniring  demur* 
rers  and  answers  to  be  filea  at  &e  same 
time,  can  take  no  advantage  of  it,  save  that 
it  repels  the  inference  tnat^  by  filing  his 
answer,  the  defendant  waives  bis  demnrrar. 
Butrher  V.  Bank,  83  D.  446. 

168.  Withdrawal  of  pleadings.— 
Where  a  demurrer  to  a  petition  is  overruled, 
but  not  withdrawn,  a  withdrawal  will  be 
implied  where  the  parties  go  before  the  jury 
on  an  issue  made  up  under  the  direction  of 
the  oourt;  the  demurrer  will  not  remain  a 
confession  of  the  facts  in  the  petition.  Dickeif 
V.  Maleehi,  34  D.  130. 

A  refusal  of  defendant's  motion  for  leave 
to  withdraw  a  plea  of  the  statute  of  limita- 
tions, where  such  motion  is  not  made  nntil 
the  jury  has  been  partly  sworn,  and  if 
granted  would  give  the  defendant  the  prhr- 
ilege  of  opening  the  case,  is  not  an  improper 
exercise  of  the  discretion  of  the  oourt. 
Sandere  v.  /oAfisoii,  86  D.  564. 

After  a  verdict  has  been  found  for  defend* 
ant  on  several  pleas,  he  mav  withdraw  one 
of  them,  if  the  verdict  can  be  sustained  on 
any  one  of  the  pleas.  Qodifre^  y.  AlUm,  52 
D.  476. 

IX.   AMBNDVD  AKD   SuTFLIMINTAL  PIiBAD- 

ufoa 

160.  Amended  pleadings  in  actiona 
at  law.*  —  1.  When  aUowable.  —  A  declara- 
tion may  he  amended  by  inserting  proper 
counts,  provided  the  original  cause  of  action 
remaimi  the  same.  Mevkker  v.  Beedy,  50 
D.  666;  HaverhtU  /as.  Co.  ▼.  Preeoott^  80  D. 
123. 

An  amendment  changing  a  cause  of  action 
from  assum]^  to  trover  may  be  allowed,  in 
the  discretion  of  the  court,  although  such 
amendment  may  prevent  the  defendant  from 
availing  himself  of  a  matter  of  set-off.  Let 
V.  Lee,  64  D.  247. 

Where  a  declaration  oontainsd  aeonnt  for 
work  and  labor  done  and  materials  found, 
and  the  specifications  of  the  plaintiff  claimed 
the  price  of  a  carriage  sold  and  delivered,  an 
amendment  thereto  by  filing  a  count  upon 
an  agreement  by  the  defendant  to  take,  and 
payior  a  carriage  to  be  built  to  his  order,  ia 
for  the  same  suMtantive  cause  of  action  and 
is  properly  allowed.  Mixer  v.  Houtarth,  32 
D.  266. 

A  declaration  may  be  amended  on  a  mo- 
tion in  arrest  of  ludgment,  upon  affidavits 
to  show  the  true  time  of  the  eommencement 
of  the  action,  where  rent  is  claimed  which 
accrued  after  the  beginning  of  the  term  of 
which  the  declaration  is  entitled.  Zuk  v. 
Zule,  35  D.  600. 

An  amendment  will  be  allowed  in  a  suit 
upon  on  invalid  promissory  note,  given  in 
settlement  of  an  account,  by  incorporating  a 

*  Amendments  varying  or  altering  cause  of 
action,  how  far  allowed,  lee  note.  M  D.1M-M& 
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eomit  Qpoii  the  original  indebtedneti.  Pet' 
Hn  V.  Keene,  36  D.  769. 

An  amendment  of  a  declaration  in  tfi- 
detnUUtu  asswnpgU  at  the  trial  by  increasing 
the  amount  in  the  wveralconnte  and  in  the 
claim  for  damages,  bat  not  chanjoring  the 
oanse  of  action,  may  be  allowed.  Tastey  ▼. 
Church,  39  D.  65. 

A  plaintiff  mnst  declare  npon  the  eanee  of 
Action  stated  in  his  original  writ;  bnt  if  the 
facts  set  forth  in  the  writ  show  the  action  to 
be  improperly  entitled  therein,  as  if  it  be 
styled  an  action  of  trespass,  whereas  it 
should  be  an  action  on  the  case,  he  may 
amend  in  his  declaration  by  inserting  the 
proper  name.    Cogg9weU  v.  BcUdwin,  40  D. 

An  amendment  should  be  allowed  where 
the  contract  declared  on,  the  cause  of  action 
alleffed,  and  the  redress  sought  are  the  same 
in  the  proposed  amendment  as  in  the  origi- 
nal declaration.  Stewart  t.  KeBy,  56  D.  iSj. 

Where  a  plaintiff  deeUres  on  an  executed 
•ontract  of  sale,  alleging  performance  by 
delivery  of  the  property  sold,  and  claiming 
damages  for  the  defendant's  refusal  to  pay 
for  it^  and  the  evidence  shows  that  he  had 
the  property  at  the  time  and  place  appointed 
for  deliverv.  but  that  the  defendant  refused 
to  accept  the  same,  or  pay  for  it,  he  should 
be  allowed  to  amend  his  declaration  at  the 
trial,  so  that  its  allegations  may  oonform  to 
the  evidence,     lb. 

It  is  not  error  for  the  court  to  allow  amend- 
ment to  the  declaration,  in  cases  of  libel  and 
slauder,  striking  out  the  original  words,  and 
inserting  other  words  varying  in  terms, 
though  amounting  very  much  to  the  same  in 
import,  after  the  jury  had  been  oharged 
that  the  words  proved  would  not  sustain  the 
declaration.  Such  amendment  would  not 
present  a  new  cause  of  action.  Bowks  v. 
ration,  63  D.  266. 

A  plaintiff  will  be  allowed  to  amend  his 
declaration  bv  striking  out  items  of  illegal 
traffic,  where  he  has  brought  an  action  for  uie 
value  of  a  stock  of  goods  sold,  each  article 
at  an  agreed  price,  but  where  the  sale  of 
some  of  the  articles  was  prohibited  by  stat- 
ute.   Boffd  V.  Eaton,  69  D.  83. 

2.  When  not  aliowable.  —  An  amendment 
cannot  l)e  granted  which  changes  the  form 
of  action,  or  introduces  a  new  count  for  a 
new  cause  of  action  not  contained  in  the 
original  declaration.  Cctrpenter  v.  Oookin, 
21  D.  566;  BaU  v.  Claflin,  16  D.  407;  Lloyd 
V.  Brewster,  27  D.  88;  Stevenson  v.  Mudgett, 
34  D.  155;  Pridgm  v.  StrieUand,  68  D.  124; 
Emerson  v.  Wilson,  34  D.  695.  But  the  same 
oontraot  or  wrong  may  be  alleged  in  a  dif- 
ferent manner,  so  as  to  conform  to  the  facts 
and  the  proof;  and  such  alteration  may  be 
allowed  after  the  jury  is  sworn.  Cassell  v. 
Cooke,  11  D.  610;  Stewart  v.  KeUy,  55  D.  487. 

Where  such  an  amendment  was  allowed 
by  a  justice  of  the  peace,  the  oounty  court, 


on  an  appeal  thereto^  must  dismiss  the 
action,  and  oannot  restore  the  declaration 
and  cause  of  action  to  what  it  was  before 
the  amendment.  Emerson  ▼.  Wilwn,  34  D. 
695. 

An  amendment  will  not  be  allowed  which 
gives  to  the  plaintiff  »  new  substantive 
cause  of  action,  and  which  may  take  from 
the  defendant  the  right  of  pleaoingthe  stat- 
ute of  limitations;  so  the  plaintiff  will  not 
have  leave  to  change  his  action  for  slander 
into  one  for  malicious  proseeution.  Shock  ▼• 
MeChesney,  2  D.  416. 

8.  Tims  to  omemL^^JL  motion  to  amend  » 
declaration  after  nonsuit  has  been  directed 
is  in  season,  where  the  nonsuit  is  taken  off 
and  a  new  trial  ordered*  Msdbmryw.  Wat' 
son,  89  D.  726. 

A  plaintiff  may  amend  hi^  dedaratioii  eo 
as  to  cure  a  mistake  in  the  name  of  the  de- 
fendant^ even  after  a  plea  in  abatement. 
Coffipr^  V.  Chabert,  49  D.  742. 

After  a  demurrer  to  a  declaration  ham 
been  sustained,  if  plaintiff  amends,  hm 
thereby  waives  the  right  to  review  the  oor> 
rectness  of  said  rulins  on  appeal.  StaUmffm 
V.  Newman^  62  D.  7231 

Plaintiff  will  not  be  allowed  to  amend  his 
declaration  after  the  defendant  has  been  de- 
faulted, and  the  cause  has  been  araued  upon 
the  existing  counts.  Palmer  v.  lork  Bank^ 
36  D.  710. 

No  amendment  of  pleadings  is  allowed 
after  the  rendition  of  judgment.  Laundry  v. 
Bauffnon,  36  D.  606. 

A  plea  in  abatement  is  not  amendabia 
after  demurrer  filed  thereto.  Brown  ▼• 
Nourse,  92  D.  583. 

170.   in  suits  in  eqnitv. — 1. 

What  amendments  aUowaMe,  —  Amendments 
are  allowed  in  equity  with  great  liberality. 
Codington  ▼.  Mott,  82  D.  258. 

Where  a  bill  is  defective  in  omitting  facts 
existing  at  the  time,  they  should  be  inserted 
by  amendment.  Candler  T.  PettU^  19  0. 
399. 

The  complainant  in  equity  relying  on  the 
statute  of  frauds  to  defeat  a  defense  set  up 
in  the  answer  oould  formerly  do  so  by  n 
special  replication,  but  that  form  of  plead- 
ing is  now  disused,  and  he  must  now  take 
advantage  of  the  statute  by  amending  hie 
bill,  so  as  to  anticipate  and  avoid  the  de^ 
fense.     Tarleton  v.  Vietes,  41  D.  193. 

A  seneral  and  comprehensive  statement 
of  title  may  be  sufficient  where  the  com- 
plainant has  no  knowledge  that  such  title 
would  be  controverted  by  the  defendant; 
but  when  the  title  is  impeached  by  the  an* 
Bwer,  it  is  more  in  accordance  with  ordinary 

Sractice  to  bring  forward  by  amendment  a 
istiuct  statement  of  the  title,  instead  of 
simply  traversing  the  defendant's  answer. 
Sanborn  v.  KUtrulge,  50  D.  58. 

A  mere  clerical  mistake  of  a  single  fl^re 
in  a  bill  in  equity  the  oourt  will  psraut  ts 
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be  oonected  twrtgwler  upon  suggestion  un- 
less the  oppoaite  party  has  been  misled  by 
it,    Hovoeuy,  Ashnore,  57  D.  371. 

Error  in  overruling  a  demurrer  or  admit- 
ting aviclenoe  is  cured  by  amendment  remov- 
ing the  ground  of  demurrer  or  of  obiection 
to  the  evidence ;  as  where  a  bill  is  filed  by 
one  in  hie  own  name  as  assignee  of  a  cause 
of  tuity  when  it  should  have  been  filed  in 
khe  name  of  the  lUleged  assignor,  and  a  de- 
Aurrer  interposed  on  that  ground  is  over- 
mled,  and  an  objection  to  proof  of  the 
allied  assignment  is  also  overruled,  and 
the  oill  ie  afterwards  amended  by  making 
the  assignor,  or  his  representative,  a  com- 
plainant.    Hi^  y.  McmnaH,  68  D.  487. 

An  amendment  to  a  bill  does  not  make  a 


)»  and  is  properly  allowed  in  a  case 
where  the  bill  is  filed  by  a  husband,  as  sole 
legatee  of  his  wife,  to  recover  her  distribu- 
tive ehare  in  her  father's  estate,  and  the 
imended  bill  exhibited  a  marriage  contract 
which  secored  to  him  a  life  estate  in  his 
wife's  personalty,  and  to  her  a  separate 
estate  in  the  remainder ;  for  both  titles  set 
eat  gire  him  the  entire  interest  in  the  sub- 
ject-matter. Blaekwea  v.  BhckweO,  70  D. 
556w 

An  error  m  the  names  of  parties  to  a  peti- 
tion in  a  probate  proceeding  may  be  cor- 
rected b^  an  amendment.  And  where  a 
petition  u  irregularly  presented  by  the  at- 
tmieys  of  the  legatees  in  their  own  name 
mafaMtil  of  the  name  of  the  legatees,  this 
«ror  may  be  oorrected  by  substituting  the 
names  of  the  legatees  for  those  of  the  attor- 
um,     Luekh  v.  MeeUn,  93  D.  376. 

Where  the  original  bill  was  to  conipel  a 
guardian  to  account,  and  to  settle  his  affairs, 
an  amended  bill,  which,  in  addition,  to  such 
relief,  prayed  for  a  reformation  of  the  guar- 
disi&'s  bond,  so  as  to  make  it  payable  to  the 
probate  judge  just  elected,  where  it  had  by 
mistake  be^  made  payable  to  the  judge 
whose  term  had  just  expired,  is  not  a  de- 
parture aor  demurrable.  HaU  v.  ffaU,  94 
D.  703. 

S.  nn^ioammd, — Material  amendments 
in  eqnity,  as  a  general  rule,  should  be  ap* 
pli^  for  and  made  before  the  cause  is  at 
issue.  So  held  where  an  amendment  sought 
to  make  a  new  case,  inconsistent  with  that 
made  by  original  bill ;  and  in  the  case  of 
an  application  to  amend  a  bill  for  the  specific 
perf<Mrmance  of  a  contract,  by  charing  the 
contract  to  be  fraudulent,  and  praymg  that 
It  be  dedared  void.  Codington  t.  Mott,  82 
D.  258. 

Amendments  are  not  generally  allowable, 
if  the  parties  are  at  issue  upon  the  points  of 
the  original  bill,  and  witnesses  have  been 
examined.    Dow  ▼.  JeweU,  45  D.  371. 

After  a  submission  of  his  case  on  final 
hearings  a  V^rty  has  no  right  to  the  privilege 
of  being  allowed  to  amend.  Hojpiim  v. 
fG^Ote^  63  D.  MS. 


Formal  amendments,  as  the  introduction 
of  necessary  parties,  and  amendments  in  the 
prayer  of  the  bill  to  meet  the  exigency  of 
the  case,  will  be  made  up  to  and  after  the 
final  hearing.     Codkigtm  v.  MoU,  82  D.  258. 

An  application  to  amend  a  bill  should  be 
promptly  made  after  the  discovery  of  the 
facts  upon  which  it  ia  based,    lb, 

171.  In  actions  under  codos.*  — 1. 
Oenerally.  — The  true  criterion  for  determin- 
ing whether  an  amendment  to  a  complaint  is 
allowable,  is  to  inquire  whether  the  proposed 
amendment  is  another  cause  of  controversy, 
or  is  upon  the  same  contract  or  injury. 
MaxweUY.  Harriwn,  52  D.  385. 

The  words  /'as  trustee"  may  be  stricken 
out  of  a  complaint  wherever  they  are  added 
to  the  name  of  the  defendant,  so  as  to  let 
the  suit  stand  against  him  individually. 
Ih. 

The  object  of  the  California  statute  in  ref- 
erence to  amendments  to  pleadings  is  the 
furtherance  of  justice,  and  to  that  extent 
applications  for  amendments  ought  to  be 
treated  favorably.  Cooke  v.  Spears,  56  D. 
348. 

A  plaintiff  may  so  amend  his  petition  as 
to  change  the  character  or  right  m  which  he 
sues,  upon  the  payment  of  costs,  where  the 
change  does  not  deprive  the  defendant  of 
any  defense,  or  prejudice  any  right  that  may 
have  accrued  to  him  at  the  time  of  the 
amendment.  WkUehead  v.  Heiron,  65  D. 
145. 

Filing  an  amended  answer  that  meets  ob- 
jections set  out  in  a  demurrer  to  the  original 
answer  is  an  admission  that  the  demurrer 
was  well  taken,  and  it  ia  not  error  to  pro- 
ceed to  trial  upon  issues  of  fact  without  a 
decision  upon  the  demurrer.  Shirley  v. 
Feame,  69  D.  375. 

Where  a  cause  of  action  instituted  at  law 
is  one  of  exclusively  equitable  jujisdiction, 
it  is  the  duty  of  the  plaintiff,  under  the  Ken- 
tucky code,  to  amend  his  pleadings,  and 
move  the  court  to  transfer  the  action  to 
the  proper  docket.  Cobb  v.  Stewart,  83  D. 
466. 

An  amendment  to  pleadings  should  be  al- 
lowed at  any  stage  of  the  proceedings, 
when  it  will  not  delay  the  suit  nor  affect  Uie 
rights  of  the  adverse  party,  and  a  motion  to 
strike  from  the  files  ou^^ht  not  to  be  sus- 
tained without  first  giving  an  .opportunity 
to  amend.  Butcher  v.  Bank  qf  BroumtviUet 
83  D.  446. 

The  court  may  amend  pleadings  by  in- 
serting the  correct  name  of  a  defendant, 
either  before  or  after  judgment.  Parry  v. 
Woodson,  84  D.  51. 

A  plaintiff  may  amend  his  pleadings  by 
striking  out  the  wrong  name  and  inserting 
the  correct  name  of  defendant.  Parry  v. 
Woodeon,  84  D.  51.  


*  Amendments  allowed  under  code  praedoeb 
see  note,  84  D.  160-162. 
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A  complaint  may  be  amended  by  striking 
ont  the  name  of  one  of  the  complainants. 
Murray  ▼.  Hay,  43  D.  773. 

A  complaint  cannot  be  amended  in  the 
■npreme  court  so  as  to  make  it  correspond 
with  the  verdict ;  bat  the  district  oonrt,  in 
a  proper  case,  may,  before  jndfment,  direct 
the  complaint  to  be  so  amended.  Hooper  ▼. 
WelU,  Farao  <»  Co.,  85  D.  211. 

Where  the  plaintiff  has  two  actions  pend- 
ing for  the  same  debt,  one  in  New  York  and 
one  in  New  Jersey,  and  pending  the  latter 
suit  a  judgment  in  his  favor  is  rendered  in 
the  New  York  suit,  he  will  not  be  allowed 
to  amend  his  pleadings  from  a»8umj)9U  on 
the  claim  to  deot  on  the  Jndgipent.  Bamt§ 
V.  OibbB,  86  D.  210. 

Where  aa  action  la  brought  before  the 
statute  begins  to  run,  a  substituted  plaintiff 
cannot  amend  his  complaint  and  incorporate 
a  new  cause  of  action  so  as  to  bar  or  embar- 
rass the  defense  of  the  statute,  which  might 
be  pleaded  against  the  new  cause  of  action. 
BvlUcn  M.  Co.  V.  Otwciu  Odd  etc  M.  Co., 
90  D.  526. 

The  provisions  of  the  Wisconsin  code 
respectmg  amendments  of  complaint  in  case 
of  variance  do  not  apply  where  the  com- 
plaint states  no  cause  of  action.     K v. 

H ,  91D.  397. 

There  is  no  error  in  allowing  plaintiffs  to 
amend  a  petition  so  as  to  increase  the 
amount  claimed  as  damaees.  McDoneUd  v. 
Odcaaoetc  S,  S.  Co.,  96  D.  114. 

A  defect  or  omission  in  a  complaint  that 
no  person,  natural  or  artificial,  is  named  as 
plaintiff  is  beyond  the  reach  of  amendment. 
All  proceedings  under  such  complaint  are 
null  and  void.  Proprietorw  etc  v.  Telhw 
Jacket  8.  M.  Co.,  97  D.  510. 

The  Pennsylvania  act  of  1806,  relating  to 
amendments,  extends  only  to  the  declara- 
tion or  plea ;  and  amendments  beyond  the 
plea  are  to  be  tested  by  a  legal  discretion, 
as  at  common  law.  IHehl  v.  Adatns  Co,  M, 
/.  Co.,  98  D.  302. 

A  proposed  amendment  to  a  replication, 
which  would  introduce  entirely  new  matter 
inconsistent  with  the  replication  already 
filed,  is  not  an  amendment  of  form,  and  its 
refusal  is  not  error.    Ih. 

2.  Ducretion  qf  the.  court  — The  court  has 
discretion,  under  Alabama  code,  to  allow 
amendment  of  complaint  after  the  jury  have 
been  instructed ;  and  the  judgment  will  not 
be  reversed  on  that  ground.  Prater  v. 
Miller,  60  D.  521. 

Allowing  amendments  to  pleadings  is 
passed  to  discretion  of  court  by  the  CaUfor- 
nia  statute  declaring  that  courts  may,  "  in 
furtherance  of  justice,**  permit  amendments 
to  be  made ;  but  if  that  discretion  is  shown 
by  the  record  to  have  been  abused,  in  that 
it  has  been  illegally  exercised,  it  would  be 
the  duty  of  the  appellate  court  to  correct  it. 
Cooke  V.  Speare,  66  D.  348. 


Under  the  Indiana  statute,  the  court  may, 
at  any  time  in  its  discretion  and  on  such 
terms  as  may  be  deemed  proper,  direct  any 
material  allegation  to  be  inserted,  struck 
out,  or  modified,  to  conform  the  pleadings  to 
the  facts  proved,  when  the  amendment  does 
not  substantially  change  the  claim  of  de- 
fense (See  2  R.  8.,  p.  48,  sea  99).  Mile*  v. 
Vanhorn,  79  B.  477. 

If  facts  are  developed  upon  the  trial  that 
will  enable  the  defendant  to  impeach  the 
transaction  upon  which  suit  is  based,  or  if 
he  is  taken  by  surprise  by  these  facts,  or  if 
other  facts  have  come  to  his  knowledge  since 
making  up  the  issues,  or  if  any  other  good 
excuse  can  be  given  for  not  having  made 
them  up,  so  as  to  admit  desired  testimony, 
he  should  be  permitted  to  amend.  But  this 
is  a  matter  of  discretion  with  the  court,  and 
will  be  presumed  to  have  been  soundly  exer- 
cised until  the  contrary  is  shown.  AUen  v. 
Saneon,  100  D.  282. 

In  making  amendments,  leave  of  the  court 
is  asked  for  the  purpose  only  of  notifying 
the  adverse  party,  and  preventing  surprise. 
Teas  V.  McDonaid,  65  D.  65. 

172.  Supplemental  bill  in  equity.  — 
Proceedings  founded  on  an  originid  bul,  so 
entirely  defective  that  no  valid  decree  can 
be  made,  cannot  be  sustained  by  a  supple- 
mental bill  based  on  subsequent  facts.  Ccm- 
dler  V.  Pettit,  19  D.  399. 

Where  a  complainant  ha4  no  ground  for 
proceeding  originally,  but  subsequently  be- 
comes entitled  to  relief,  he  should  file  a  new 
bill.    lb. 

A  supplemental  bill  is  proper  when  the 
ori^al  Dill  is  sufficient  to  entitle  the  com- 
plamant  to  one  kind  of  relief,  and  facta 
afterwards  occur  giving  him  a  right  to  other 
or  more  extensive  relief.    lb. 

A  supplemental  bill  for  an  injunction  may 
be  filed,  founded  on  facts  subsequently  aris- 
ing, where  the  original  bill  was  for  a  Me 
exeat  and  an  injunction,  and  the  injunction 
was  disallowed  because  the  party  was  not 
then  entitled  to  it.    lb. 

Where  a  biU  is  filed  by  a  mortgagor 
against  the  mortgagee,  before  the  mortgage 
is  due,  for  an  injunction  to  stav  waste,  toe 
complainant  may,  after  it  has  become  due, 
file  his  supplemental  bill  to  have  the  ajoitj 
of  redemption  foreclosed,  and  the  mortgaged 
premises  sold.    AUenr.  Taylor,  29  D.  721. 

Leave  of  the  court  should  be  obtained  to 
file  a  supplemental  bill ;  but  where  no  objec- 
tion is  taken  on  this  ground,  it  will  be 
considered  as  waived  by  the  voluntary  i^ 
pearance  of  the  defendant.     lb. 

Complainant's  assignee  can  in  no  eese 
proceed  in  the  name  of  the  original  party, 
but  must  make  himself  a  party  by  sup^o- 
mental  bilL    MUli  v.  Hoag,  81  D.  271. 

A  petition  is  the  proper  mode  of  afleotin^ 
a  fund  in  equity,  where  no  other  parties  are 
to  be  brought  in  to  litigate  the  qnestiott 
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ttuA  sQch  at  are  or  should  have  bean  parties 
to  the  ori^pnal  bill,  thongh  it  is  otherwise 
where  additional  parties  are  required.  HaffB 
▼.  MUa,  31  D.  70. 

A  bill  stating  the  previous  proceedings  of 
tiie  ooart»  not  with  a  view  to  their  altera- 
tion or  amendment,  bat  as  a  |M)rtion  of  the 
beta  oat  of  which  the  complainant's  equity 
uises,  is  an  original  bill,  though  it  is  alleged 
to  be  a  supplemental  bill.  BtSoka  y.  Brooke, 
S8  D.  310. 

New  averments  to  a  bill  in  equity  are 
properly  alleged  in  a  supplemental  bill,  and 
m  it  any  party  may  be  brought  before  the 
court  who  has  been  omitted  to  be  introduc- 
ed at  the  stage  of  the  eause  in  which  an 
amendment  for  that  porpose  may  be  made. 
Dowr.JeweU,45D.t!l. 

The  orators  should  file  a  supplemental  bill 
stating  the  grounds  upon  which  they  de- 
sired to  contest  the  release,  in  order  to  have 
the  matters  properly  in  issue  before  the 
court,  on  the  coming  in  of  the  answer  set- 
ting ap  a  release  of  the  defendant's  lia- 
bility, where  the  orators  desire  to  restrict 
its  operation.    Fletcher  v.  Jaekeon,  56  D.  98. 

178.  Snivplemental  complaint  under 
eoda.  —  In  an  action  to  set  aside  a  convey 
anoe  of  land  from  husband  to  wife  as  fraud- 
ulent, evidence  on  the  plain tifTs  part  that 
a  mortgage  had  been  executed  by  the  hus- 
band and  wife  on  said  laud  after  the  com- 
mencement of  the  suit,  and  that  the  money 
raised  by  such  mortgage  was  invested  in 
other  real  estate  in  the  wife's  name,  was 
held  to  be  inadmissible  without  a  supple- 
mental complaint,  setting  up  the  facts  and 
ssking  appropriate  relief  against  such  other 
real  estate.     Pike  v.  Mile^,  99  B.  148. 

174.  Supplemental  answer  in  equi- 
ty.—  A  supplemental  answer  explaining 
equivocal  expressions  in  the  original  answer 
may  be  allowed,  permitting  the  first  anewer 
to  stand.     Murdod^e  Cate^  20  D.  381. 

The  oonrt  will  not  permit  a  supplemental 
snswer  to  be  filed,  where  the  defendant  per- 
mits the  cause  to  be  put  at  issue  upon  his 
answer,  asks  and  obtains  a  continuance  to 
procure  the  attendance  of  a  witness,  and 
illowB  many  special  and  regular  terms  to 
intervene,  with  the  privilege  of  applying  to 
the  judge  at  chambers  for  any  interlocutory 
order,  before  asking  leave  to  file  such  supple- 
mental answer.  The  time  of  the  applica- 
tion woald  alone  justify  the  court  in  refusing 
the  leave  asked.     Stout  v.  Shew,  42  D.  579. 

A  sapplemental  answer  will  be  permitted 
ftceordm^  to  chancery  practice,  in  small  and 
immaterial  matters,  where  a  mistake  has 
crept  into  the  en^ossment,  where  new  mat* 
ter  has  been  discovered  since  filing  the 
original  answer,  in  cases  of  surprise,  and  in 
mistakes  of  names,     lb. 

Supplemental  answers  will  not  be  permit- 
ted aooording  to  chancery  practice,  where 
the  defendant  mistook  the  law,  has  uninten- 
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tioaally  perjured  himself,  and  an  indictment 
is  suspended  over  him,  and  has  not  failed  to 
set  forth  his  defense  in  his  answer  from  an 
inability  to  state  it  with  precision.     76. 

The  court  will  not  permit  a  supplemental 
answer  to  be  filed  where  it  is  not  in  aid  on 
explanation  of  the  answer,  but  assumes  en- 
tirely new  and  distinct  grounds  of  defense, 
as  one  resting  upon  a  penal  statute  of  the 
United  States,  even  though  in  the  petition 
for  leave  to  file  it  the  defendant  has  sworn 
that  he  intended  to  swear  to  the  original 
answer  in  the  .sense  in  which  he  wish^  to 
be  permitted  to  swear  to  his  supplement. 
/&. 

Granting  of  leave  to  file  a  supplemental 
answer,  by  the  oonrt  of  equity,  is  matter  of 
discretion,  and  its  action  upon  an  applica- 
tion for  such  leave  cannot  therefore  be 
assigned  as  error,  or  reviewed  oi»  appeaL 
FriZy  V.  Parhkmt,  96  D.  603. 

X.    HSMSDIBS  FOR  ErROBS    AND  DsiVOn  | 

Waivbr. 

175.  General  rules. —A  defective 
declaration  should  be  taken  advantage  of 
by  demurrer,  or  in  arrest  of  judgment. 
BeaU  V.  Olmetead,  58  D.  150. 

An  improper  blending  of  several  causes 
of  action  may  be  cured  by  motion  to  compel 
an  election.     Mooney  v   Kennett,  61  D.  576. 

The  insufficiency  of  a  declaration  cannot 
be  taken  advantage  of  by  way  of  objection 
to  evidence  offered  in  support  of  the  aver* 
ments  in  the  declaration.  Morthoute  v. 
Nortirop,  89  D.  211. 

176.  Striking  out  pleadings,  gener- 
ally. —  A  plea  which  sets  up  in  bar  of  the 
action  an  agreement  between  the  parties, 
without  stating  what  the  terms  of  that 
agreement  were,  is  defective,  and  may  be 
properly  stricken  out  on  motion.  Afeact  v. 
Hughes,  50  D.  123. 

Pleas  inapplicable  or  insufficient  may  l>o 
stricken  out,  or  demurrers  to  them  sustained, 
without  error.  Swnfford  v.  FFAtppfe,  54  D. 
498. 

An  error  in  striking  out  a  good  plea  is 
cured  if  the  defendant  is  afterwards  allowed 
to  avail  himself  fully  of  all  the  matters  of 
defense  on  which  he  saw  fit  to  rely.  Sanders 
V.  Young,  73  D.  175. 

When  an  amended  answer  is  stricken 
from  tiie  files,  the  original  answer  stands  as 
if  no  amended  answer  had  been  filed.  HiU 
V.  Jamieson^  79  D.  414. 

177.  Bham  pleadings.* —  A  sham 
answer  may  be  stricken  out,  although  veri- 
fied. Haywanl  v.  Oranl,  97  D.  228 ;  or  one 
which  does  not  aver  any  new  matter,  but  con* 
sists  merely  of  denials  of  knowledge  or  infor 
mation  sufficient  to  form  a  belief  as  to  the  sev- 
eral matters  idleged  in  the  complaint,  if  such 
denials  are  proved  to  be  false ;  and  this  rule 

*  Striking  out  snswer  as  sham,  see  note,  72  D 
621.S'26. 
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applies,  though  the  answer  was  duly  verified. 
People  v.  McCwnber,  72  D.  615. 

A  defendant  may  protect  himself  against 
unnecessary  costs  by  putting  in  issue  only 
the  allegations  in  the  complaint,  or  by  con- 
ceding them  to  be  true,  and  setting  up  new 
matter,  thus  narrowing  the  proofs  upon  the 
trial ;  but  the  plain  tiff  is  protected  against 
sham  answers,  which  may  be  stricken  out 
on  motion.  Such  answer  consists  of  one 
|pood  in  form,  but  false  in  fact,  not  pleaded 
m  good  faith,  and  which  sets  up  new  mat- 
ter m  defense  which  is  false.  Pkrqf  v.  Sabm^ 
70  D.  692. 

178.  Frivolous  pleadings.  — A  mo- 
tion to  strike  out  one  defense  as  "  sham  " 
may  be  united  with  an  application  for  judg- 
ment on  another  defense  as  "frivolous." 
PeopU  V.  McOwnber,  72  D.  515. 

179.  Judgment  on  the  pleadings. 
— IMlatory  pleas  being  found  against  the 
defendant,  the  judgment  must  m  in  chief 
and  peremptory,  and  he  can  not  go  into  his 
defense  as  upon  the  general  issue.  BotUm 
Qkm  Man^r.  v.  Langdon,  36  D.  292. 

A  plaintiff  is  not  entitled  to  judgment  on 
tlie  i^leadings,  where  the  defendant  denies 
the  riffht  of  the  plaintiff,  and  seta  up  title  in 
himself.  Umon  Water  Co,  v.  Orary,  85  D. 
146 ;  or  if  the  answer,  qualified  by  an  offer 
of  proof  upon  the  trial,  sets  up  a  defense. 
Lamberton  v.  Windom,  90  D.  301. 

180.  Striking  out  particular  alle- 
gations or  defenses,  generally.  -—  An 
adverse  party  may  move  to  strike  out  unes- 
sential parts  of  pleadinff  under  code  system, 
if  anjrthing  is  stated  which  is  not  essential 
to  the  claim  or  defense ;  or  in  other  words, 
anything  that  is  not  an  issuable  fact.  (Trees 
V.  Pakner,  76  D.  492. 

An  unessential  or  immaterial  allegation  is 
one  that  can  be  stricken  from  a  pleading 
without  leaving  it  insufficient,  and  need  not 
be  proved  or  disproved.  Whether  or  not  an 
allegation  is  material  may  be  determined 
by  tae  question,  "Can  it  be  made  the  sub- 
ject of  a  material  issue  ?  "  In  other  words, 
'*  If  it  be  denied,  will  the  failure  to  prove  it 
dedde  the  case  in  whole  or  in  part  ?  If  it 
will  not,  then  the  fact  alleged  is  not  materiaL 
IK 

An  averment  in  a  complaint  in  a  fore- 
dosnre  suit,  that  the  mortgage  was  ex- 
ecuted by  defendant  (thus  allegmff  in  effect 
that  it  is  a  legal  mortgage),  may  be  struck 
out  as  surplusage  if  the  complaint  also  sete 
out  a  copy  of  the  instrument,  which  from 
ite  face  does  not  appear  te  be  a  legal  as  dis- 
tinguished from  an  equitable  mortgage. 
Love  V.  Water  and  Mining  Co.^  91  D.  602. 

181.    as  irrelevant. —Irrelevant 

matter  in  a  pleading  might  be  stricken  out 
on  the  motion  of  the  party  prejudiced  there- 
by, prior  to  the  act  of  1856  amending  the 
(Hiio  code  of  civil  procedure.  State  v. 
Harper,  67  D.  363. 


^  In  aa  action  for  the  seizure  and  conver* 
sion  of  a  bag  of  gold  coin,  the  complaint^ 
after  the  usual  and  only  necessary  aver* 
mants,  proceeded  to  deteil  the  manner  ia 
which  the  seizure  was  made,  with  the  inci« 
dents  ocourrinff  on  the  street,  and  every- 
thing done  by  uie  defendante,  the  plaintiff^ 
and  the  "crowd,'*  relating  to  or  oonsti- 
toting  the  evidence  of  the  wrongful  conver- 
sion :  Held,  all  this  narration  wiould  have 
been  stricken  out  as  irrelevant  and  redun- 
dant matter.    Oree»  v.  Palmer,  76  D.  492. 

In  aa  action  for  breach  of  contract,  ad- 
mitted b^  defendant  to  be  in  full  force,  and 
to  contem  an  agreed  price  for  certain  speci- 
fied services  to  ue  rendered  by  him,  an  alle- 
gation in  his  answer  as  to  the  value  of 
services  rendered  is  immaterial,  and  should 
be  stricken  out.  Starbuck  v.  Dunklee,  88 
D.68. 

A  plaintiff  who  regards  the  denials  eon- 
teined  in  an  answer  as  insufficient  may  take 
advantage  of  the  fact,  by  a  motion  to  strike 
them  out  on  the  ground  that  they  are  shanr 
and  irrelevant.  Tsftum  v.  Wa&er,  95  D. 
152. 

Denials  contained  in  an  answer  may  ba 
stricken  out,  on  motion,  as  sham  and  iirele* 
vant,  when  they  do  not  explicitly  traverse 
the  material  allegations  of  the  complMnt. 
lb. 

183.    as  scandalous.  —  In  equity 

pleading,  words,  however  disparaging  or 
abusive,  are  not  scandalous  unless  they  are 
also  "impertinent,"  or  in  other  words,  ir- 
relevant, and  put  in  for  the  mere  purpose  of 
scandal.    Henry  v.  Henry,  98  D.  87. 

188.  as  impertinent.  —  Scandal- 
ous and  impertinent  charges  in  an  answer 
to  a  bill  will  be  expunged.  Thus,  where  a 
bill  was  filed  for  the  purpose  of  setting  off 
a  judgment  recoverea  by  a  third  person 
against  the  defendant,  and  assigned  to  the 
complainant,  against  a  judgment  recovered 
by  the  defendant  against  the  complainant 
for  slander,  and  the  answer,  after  denying 
that  the  assignment  was  in  good  faith,  and 
alleging  it  to  be  colorable  and  without  con- 
sideration, charged  that  the  assignor  of  the 
jud^ent  was  the  real  author  of  the  slander 
acamst  the  defendant,  and  that  the  com- 
plainant uttered  it  at  his  instigation,  under 
a  promise  of  indemnity,  in  pursuance  of 
which  such  assignment  was  made,  the  Utter 
charge  was  expunged  as  scandalous  and  im- 
pertinent, with  coste  against  the  defendant. 
Sommer$  v.  Torrey,  28  D.  411. 

Counsel  signing  a  pleading  containing 
scandalous  and  impertinent  matter,  isliablOp 
it  seems,  for  the  cost  of  expunging  it.     lb* 

A  defendant  is  not  allowed  to  put  the  same 
matter  twice  in  issue  by  alleffations  in  dif- 
ferent parts  of  his  answer.    /6. 

An  allegation  that  a  sale  was  unjust,  in- 
iquitous, and  fraudulent,  is  impertment,  if 
not  accompanied  with  a  stetement  of  the 
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^ti,  showing  wherein  the  frand  and  in- 
iquity oooaxBted.     BaM  v.  Bahrd,  31 D.  399. 

IM.    as  repugnant.  —  Where  a 

oomplaint  sets  ont  in  terms  a  contract  sued  on, 
and  also  contains  an  allegation  which  places 
a  false  eonstraction  npon  the  contract,  such 
repnsnant  allc^tion  may  he  rejected  as 
sarpmsage.  £ov€  ▼.  Water  ^  M.  Co.,  91 
D.  602. 

1 85«  MalriTig  allegations  more  defi- 
nite and  certain.  —  Common  counts  for 
goods  sold  and  delivered,  work  and  labor 
oonoy  money  had  and  received,  etc.,  are 
sufficient  under  the  code,  as  they  were  under 
tile  practice  before  the  code  ;  and  if  the  op- 
posing party  objects  to  this  form  of  plead* 
mg,  be  may,  under  the  code,  move  to  have 
it  made  more  specific  Meagher  v.  Morganf 
87  D.  476. 

186.  Waiver  of  defects  by  fedling  to 
demur.  —  The  legality  of  a  contract  set  ont 
in  a  declaration  is  not  open  to  revision,  if 
defendant  has  failed  to  demuB.  Beid  v. 
gdmarde,  31  D.  720. 

The  faDure  to  demur  to  a  bill  in  equity 
which  atates  a  cause  of  action  in  the  alter- 
native, one  allegation  of  which  is  insoffi- 
dent,  and  answering  the  same,  is  a  waiver 
of  such  objection  to  the  bill,  and  can  not  be 
taken  advantage  of  on  appeaL  Andrewa  v. 
McOog,  42  D.  669. 

An  objection  to  a  declaration  in  tort 
because  laid  with  a  continuando  comes  too 
late  after  issue  joined,  and  trial,  and  judg- 
ment rendered.  If  the  objection  is  good  at 
ail,  it  shonld  have  been  made  by  demurrer. 
Oreai  Weatem  R.  M.  Co.  v.  ffebh,  81 D.  226. 

A  defect,  if  any,  in  declaring  on  a  sealed 
instmment  by  averring  simply  that  the 
defendant  *'  oovenanted^  with  the  i>laintiff, 
without  saying  ''  under  seal,  "  or  using  any 
tedmioal  word  or  phrase  which  in  legal 
aoeeptation  imports  a  seal,  is  one  of  form 
merely,  and  is  waived  hv  failing  to  demur, 
and  pleading  over ;  and  it  is  not  error  to 
allow  the  contract  to  go  to  the  jury.  Cfoote  v. 
England,  92  B.  618. 

187.  Effect  of  pleading  to  enre  prior 
errors. ^1.  Whai  ie  ewred, -^li  the  dec- 
laration, in  an  action  on  a  bond  for  the 
porcbase  price  bid  at  a  sheriff's  sale,  omit 
to  allMe  the  sale,  it  will  be  bad  on  demur- 
rer. Sat  such  defect  will  be  cured  by 
aofeioe  of  special  matter  in  defense,  wherein 
ieset  out  the  fact  of  sale.  Friediyy.  SheOz, 
11  D.  691. 

A  bill  in  chancery  should  be  so  certain  in 
setting  forth  the  case  as  to  enable  the  chan- 
cellor to  pronounce  his  decree  at  once ;  but 
if  relief  is  sought  on  a  lost  paper,  and  the 
eomplainant  mistakes  his  case  the  defect 
may  be  aided  by  the  answer.  Bankinr, 
Maxtoea,l2D.   431. 

Tbe  objection  of  multifariousness  to  a  bill 
in  equity  which  sets  up  two  distinct  causes 
«f  oooftplsiBt  is'  obviated  by   defendants'  I 


answer  that  they  have  entirely  removed  and 
abated  one  of  them  since  the  filing  of  the 
bill.  The  allegation  in  the  bill  may  then 
be  deemed  stricken  out.  Wkiineif  v.  Umon 
R'y  Co.,  71  D.  71^. 

Averments  in  an  answer  may  cure  a  peti- 
tion, defective  in  material  allegations.  Sir* 
win  V.  Shaffer^  72  D.  613. 

2.  Whai  ie  not  cured,  —  An  improper  mis- 
joinder of  two  causes  of  action  is  not  cured 
by  a  plea  and  judgment,  where  the  defend- 
ant pleaded  the  general  issue,  and  then  suf- 
fered judgment  by  defaullL  Whrnle  v, 
^/Zer,  291).  830. 

A  misjoinder  of  causes  of  action  must  be 
corrected  by  defendant  before  filing  answer, 
or  all  objections  to  this  defect  are  waived. 
Odlee  V.  Drake,  74  D.  406. 

A  defect  in  an  answer  as  to  matters  of 
substance  is  not  cured  by  filing  a  general 
replication  to  the  answer.  Byer»  v.  ^owlerp 
54  D.  271. 

A  complaint  containins  no  cause  of  action 
cannot  be  aided  by  rej^y.  Bemhebmer  v. 
MarehdO,  72  D.  79. 

Where  the  court  has  no  authority  to  take 
cognizance  of  the  subject-matter  of  the  suit, 
the  proceedings  may  be  dismissed  at  any 
stage  of  the  case  when  that  fact  is  made  to 
appear  ;  but  to  take  advantage  of  a  personal 
exemption,  the  objection  should  be  inter* 
posed  before  pleading  to  the  merits.  Thorny 
mm  V.  Steamboai  J.  D,  Morton,  59  D.  658. 

An  objection  that  equity  has  no  jurisdl^y 
tion,  because  there  is  an  adequate  rem«d  v 
at  law,  comes  too  late  after  answer  filed, 
unless  it  is  in  a  case  where  equity  could  not 
entertain  jurisdiction  under  any  circnm« 
stances.    Ma^  v.  Mage^.,    99  D.  571. 

188.  Waiver  by  failure  to  object. — 
When  a  defendant  takes  issue  upon  an 
imperfect  pleadins:  and  thus  makes  it 
necessary  for  a  plaintiff  to  go  through  trial, 
he  waives  all  exceptions  of  which  he  might 
avail  himself ;  but  material  omissions  he 
cannot  waive,  for  in  such  case  there  is  no 
foundation  on  which  the  court  can  render 
judgment.    Andereon  v.  Bead,  5  D.  661. 

The  introduction  of  proof  b^  the  plaintiff 
at  a  trial,  in  support  of  material  averments 
in  his  complaint,  which  were  so  defectively 
denied  that,  upon  motion,  such  denials 
might  have  1)een  stricken  out  as  sham  and 
irrelevant,  is  a  waiver  of  all  objections  to 
tiie  sufficiency  of  said  denials;  and  an  in- 
struction to  the  jury,  asked  by  the  plaintiff 
to  the  effect  that  the  facts  so  averred  were 
admitted  to  be  true  for  all  the  purposes  of 
the  trial,  may  properly  be  refused  Tynan 
V.  Walker,  95  D.  152. 

A  plaintiff  waives  his  objection  to  the 
defendants  being^  allowed  to  appear  and 
plead  without  giving  special  bail  by  joining 
issue  without' making  the  objection,  and  the 
appearance  bail  are  discharged.     Culpeper 

V*  ^Soe,  V.  I>iggei,  18  D.  708. 
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An  apparent  variance  between  an  initm- 
ment  introduced  in  evidence  from  the  one 
set  oQw  in  a  pleading,  is  obviated  by  the 
failure  of  plaintiff  to  object  to  its  introduc- 
tion, such  failure  being  deemed  a  confession 
that  the  instrument  in  evidence  is  relevant 
to  the  issue.    Leidig  v.  BdiMorit  29  D.  354. 

An  objection  to  the  rejection  of  pleas  is 
waived  by  going  to  trial  on  those  remain- 
ingy  and  takine  no  exceptions  to  the  ruling 
of  the  court  below.  Swcfford  v.  WhippU^  ^ 
D.  498. 

In  a  proceeding  for  a  divorce,  where  the 

Slaintiff  seeks  also  to  have  a  deed  from  the 
efendant  to  his  sister  set  aside,  and  for 
that  purpose  makes  the  sister  a  party,  if  the 
sister  answers  without  objection,  she  must 
be  considered  as  having  submitted  her 
rights  under  that  deed  for  adjudication  in 
such  proceeding.  Ftigley  v.  Feigle^,  61  D. 
875. 

If  a  plaintiff  declares  in  assumpsit  on  a 
deed,  tne  defendant  must  take  advantage 
of  the  irregularity  by  his  pleadings,  or  at 
the  trial  when  the  instrument  is  introduced 
in  evidence,  otherwise  this  ground  of  de- 
fense must  be  treated  as  waived,  ffarrii  v. 
JIfone,  77  D.  269. 

Any  objections  to  common  counts  under 
the  code  on  account  of  indefiniteness  or  un- 
certainty are  waived  by  proceeding  to  trial. 
Meagher  v.  Morgan,  87  D.  476. 

An  irregularity  in  not  answerin^^  a  special 
plea  is  waived  if  the  parties  go  to  trial 
witi^out  objection  on  the  part  of  the  defend- 
ant.   Parmelee  v.  Fischer,  74  D.  138. 

Where  a  defense  must  be  specially  plead- 
ed, th«  omission  to  plead  it  is  not  cured  b^ 
the  introduction,  without  objection,  of  evi- 
dence in  support  of  it,  and  the  finding  of 
the  facts  in  relation  to  it  by  the  court. 
McComb  V.  Beed,  87  D.  115. 

189.    by  delay  in  objecting^. — 

The  want  of  legal  precision  in  stating  the 
defense  of  usury  in  an  answer  can  not  be 
objected  to  after  issue  joined  on  such 
answer.   Chambers  v.  Chalmers,  23  D.  572. 

Objections  that  answers  are  irresponsive 
to  interrogatories  come  too  late  at  trial. 
NeUwi  V.  Iverson,  60  D.  442. 

An  objection  to  the  mode  of  bringing  a 
case  before  a  competent  court  must  be  made 
before  a  general  appearance  and  plea  in 
bar.    Schadey  v.  Com.  78  D.  359. 

190.  Bisregarding  harmless  errors. 
— ^The  omission  of  the  word  "not"  in  an 
averment  of  non-payment  is  cured  by 
statute  of  jeofails  ;  and  even  if  it  were  not, 
the  declaration  would  be  held  good,  where 
it  is  apparent  from  the  language  u»ed  that 
Uie  omission  was  a  mere  cTerioal  error. 
Baldwin  v.  Banks,  71  D.  249. 

The  plaintiff  need  not  state  his  cause  of 
action  with  syllogistic  accuracv.  If  bad 
grammar  does  not  vitiate  a  declaration, 
othar  faults  of  style  ought  not  to  have  that 


effect,  unleet  they  produce  tuoh  a  decree  ai 
obscurity  as  to  give  rise  to  the  belitt  that 
the  tribunal  Mfore  whom  the  cause  ie 
heard  might  be  misled  as  to  the  true  iasoe. 
ffoU  V.  Inhab.  qf  Penobscot,  96  D.  429. 

191.  Errors  cured  by  verdict.— 1. 
WIuU  is  cured. — The  general  principle  of 
aiding  defects  in  a  pleading  by  intendment 
after  verdict  is,  that  where  there  is  any  de- 
fect, imperfection,  or  omission  in  any  plead- 
ing, whether  in  substance  or  form,  which 
would  have  been  a  fatal  objection  upon 
demurrer,  yet  if  the  issue  joined  be  such  an 
necessarily  required  proof  on  the  trial  of 
the  facts  so  defectively  or  imperfectly  stated 
or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  either  the  judge  would 
direct  the  jury  to  give  or  the  jury  would 
have  given  the  verdict,  such  defect,  imper* 
fection,  or  omission  is  cured  by  the  vermet. 
Bcner  v.  Clay,  59  D.  814. 

If  a  declaration  contain  a  substantive 
cause  of  action,  though  informally  set  fortfa^ 
it  will  be  aided  after  verdict.  Miles  v. 
Old/ield,  2  D.  412. 

A  defect  in  a  petition  which  should  be  as- 
sailed by  demurrer  is  cured  by  verdicts 
Crossen  v.  WJute,  87  D.  420. 

Where  there  is  a  defective  statement  in  a 

S leading  which  would  have  been  fatal  upon 
emurrer,  and  where  an  issue  has  been  joined 
which  necessarily  required  the  proof  of  such 
defectively  stated  fact,  and  where  the  ver- 
dict could  not  have  been  rendered  without 
such  proof  of  such  fact,  the  imperfection  or 
omission  is  cured  by  veidioti  Bichardaon 
V.  Farmer,  88  D.  129. 

After  a  verdict,  the  allegations  of  fraud 
and  deceit  in  the  declaration  are  equivalent 
to  the  charge  of  an  actual  sdeater,  Osgood 
V.  Lewis,  18  D.  317. 

The  omission  to  allege  value  makes  a  plead- 
ing demurrable,  but  will  be  cured  after  ver- 
dict. Ltme  V.  Maine  MvL  F.  Ins.  Co.,  28  D. 
150. 

The  want  of  alleging  a  special  demand 
in  a  declaration,  is  a  defect  that  is  cnrcl 
after  verdict.    BUss  v.  ArwM,  30  D.  467. 

A  variance  between  a  writ  and  a  declara- 
tion would  be  cured  by  verdict  under  the 
old  forms  of  pleading.  WUnw  ▼.  WhUe,  90 
D.  113. 

Where  an  act,  which  the  plaintiff  was 
bound  to  perform  within  a  reasonable  ttme^ 
is  alleged  to  have  been  done  within  a  reason- 
able time,  to  wit,  on  or  about  such  a  daj^ 
it  is  sufBcient  after  verdict  ^ichalU  t. 
BlakeOee,  2  D.  95. 

A  declaration  in  an  aotion  against  a  corpo- 
ration for  a  torfe  stating  that  the  act  com- 
Slained  of  was  unjustly  and  wrongfully 
one,  without  alleging  that  it  was  not  within 
the  scope  of  the  powers  of  the  corporatioay. 
is  good  after  verdict  CAesfMtf  Hul  T.  Co. 
y.  Bytier,  8  D.  675. 

2.  ITJktf  i»  iio<  csracL  —  Where  an 
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uMsat  wa«  to  convey  the  party's  interest  in 
*  certain  suit,  and  (in  case  the  defendant  in 
that  suit  was  not  legally  bound  by  his  un- 
dertaking) then  to  convey  the  right  of  such 
party  to  certain  land,  a  declaration  charging 
s  refusal  to  convey  the  interest  in  the  suit» 
or  the  right  to  the  land,  without  setting 
forth  a  failure  to  recover  in  the  suit,  and  a 
rabaequent  refusal  to  convey  the  land  is 
•abstantially  defective,  and  is  not  cured  by 
a  general  verdict  assessing  entire  damages. 
Au>^m  V.  WhUloek,  4  D.  660. 

A  verdict  in  favor  of  a  pleader  establishes 
the  truth  of  all  his  matuial  allegations  of 
fact  and  nothinff  more,  and  when  a  fiftct 
BBaterial  to  the  plaintiff's  riffht  of  recovery 
is  omitted  altogether  from  his  declaration, 
sr  is  not  ao  connected  with  other  facts  which 
srs  stated  that  the  latter  cannot  be  proved 
without  proving  the  former,  the  verdict  of 
the  jury  ascertains  nothing  in  regard  to 
rach  omitted  fact,  and  cannot  aid  the  dedar* 
stion.  MeOme  v.  Nondeh  CH^  Oas  0».,  79 
D.  278. 

An  allegation  of  duty  or  liability  in  a  dee- 
Israti'io  ie  of  no  avail,  unless  the  facts  neces- 
•ary  to  raise  it  are  stated.  It  is  but  the 
rtatement  of  a  legal  inference  never  travers- 
sble  and  of  no  avail  in  pleading.  Such  defect 
it  not  cured  by  verdict,     lb, 
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finelndes  the  rights  and  obligations  arising  out 
of  the  bailment  of  personal  property  as  •ecurity 
lor  the  payment  of  s  debt*  or  tbe  performance 
of  lome  other  obligation  on  tbe  psrt  of  the 
tsQor.] 

Attachment  of  thing  pledged,  see  Attach- 

MKlfT,  81. 

Distinguished  from  mortgage,  see  Chattel 

MOBTOAOIS,  19. 

Of  bonds  held  as  collateral,  see  Bondb,  S26. 
Of  collaterals,  see  Brokkrs,  16. 
Of  corporate  stock,  see  Corporations,  34. 
Of  goods,  by  factors,  see  Factors,  10. 
Power  of  representatives  to  make,  see  Ex- 

BODTORS  AKD  ADMINISTRATOBa,  66. 

Subject  of,  when  reached  by  execution,  see 
KcBOUTioii,  29. 

L    Plkdor  or  Pawn. 
n.    Collateral  Securitt. 

L    Pledge  or  Pawn. 

1.  Power  to  pledge  franchises  and 
right*  of  a  corporation  implies,  as  incident 
tlwreto  the  power  to  pledge  everything  that 
may  be  neoessaiy  to  the  enjoyment  of  the 
franchise  and  upon  which  its  real  value 
dsMnda.     PhiiUpt  v.  Winslow,  68  D.  729. 

Where  one  holding  certificates  of  stock 
m  his  own  name  as  "  trustee  "  pledges  them 
for  his  own  debt,  the  term  '*  trustee  "  is  a 
nxfficient  notice  to  the  pledgee  of  the  trust 
snd  he  takes  them  at  his  periL  Shaw  v. 
r»lR.llA. 


The  owner  of  stock  certificates,  fraudu- 
lently pledged  by  one  holdii)^  them  as  trus- 
tee, is  not  estopped  from  clamiing  them  of 
the  pledgee  by  standing  by,  after  having 
notified  the  pledgee  of  his  claim  and  de« 
manding  the  stock,  and  without  protest 
witnessing  the  pledgee  pay  an  assessment 
theretofore  made  on  the  stock.     /&. 

3.  What  constitutee  a  pledge.*  —  A 
pledge  is  a  bailment  of  personal  property, 
as  security  for  the  performance  of  some  obli- 
gation.   Steams  v.  Marafi,  47  D.  248. 

Shares  of  corporate  stock  may  be  pledsed, 
and  although  their  owner  transfers  them 
absolutely  in  form,  yet  if  the  intention  of 
the  parties  is  that  the  transferee  shall  hold 
them  only  as  security  for  monev  lent,  and 
that  the  owner  may  redeem  them  at  any 
time  (even  after  the  loan  falls  due)  before 
the  lender  has  exercised  his  power  of  sale, 
the  transaction  is  a  pledge,  not  a  mortgage. 
WiUon  V.  Little,  61  D.  807. 

Coupon  bonds  payable  to  the  bearer  may 
be  pledged  by  the  party  issuing  them,  be* 
cause  they  are  securities  usually  sold  in  the 
stock  market*  and  undei'stood  by  the  parties 
to  be  designed  for  that  use,  and  not  because 
party's  ordinary  bond  or  mortgage,  depos- 
ited as  a  collateral,  could  be  so  regaroed, 
semble,  Morris  Canal  and  Banking  Co,  v. 
Fisher,  64  D.  423. 

8.  Distinction  between  pledge  and 
mortgage. t — Although  a  pledge  is  not 
technically  a  mortgage,  the  subject  of  it  not 
having  been  assigned  or  transferred  by  an 
instrument  known  to  the  law  as  such,  with 
a  condition  of  defeasance,  yet,  where  it  is 
given  as  a  security  for  a  debt,  it  partakes  of 
the  nature  of  a  mortgage;  and  is  subject  to 
some  of  its  incidents,  including  the  right  of 
redemption,  and  no  good  reason  exists  why 
equity  should  withhold  its  aid  from  the 
pledgor  seeking  a  return  of  the  pledge  in  a 
case  where  the  law  cannot  restore  it.  Bfjf- 
son  V.  Rayner,  90  D.  69. 

4.  Coneideration,  delivery,  etc.t  — A 
liability  for  another  on  a  contract  still  in 
force,  is  a  sufficient  consideration  for  a 
mortgage  or  pledge ;  and  the  ratio  of  the 
consideration  to  the  value  of  the  thing 
pledged  is  of  no  importance.  Jewett  v.  War- 
ren, 7  D.  74. 

Delivery  of  possession  must  accompany  a 
pledffe  of  a  personal  chattel  to  render  it 
valid.  FkU^ur  v.  Howard,  16  D.  686  ;  and 
cannot  be  dispensed  with  by  merely  Aettiuff 
aside  the  article  pledged,  or  by  the  pledgor  s 
oonaenting  to  act  as  bailee  thereof  for  the 
pledgee.  FirsH  NaL  Bank  v.  Nelsdh,  96  D, 
400. 

If  the  pawnee  immediately  redelivers  the 


*  Definition  and  nature  of  a  pledge,  Bee  note, 
49  D.  730. 

f  Distinguished  from  mortgage,  lee  notes,  M 
D.  731;  51  D.  818.  S14. 

I  Delivery  essential  to  constitute,  sse  nots,  H 
D.m-788. 
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thing  pledged  to  the  pawnor  the   special 

Soperty  therein  created  by  the  bailment  is 
tennined.   Fletcher  v.  Howard,  16  D.  686. 
Pledge  of  A  steamboat  need  not  be  record- 
ed, and  the  lien  of  the  pledgee,  who  remains 
in  possession,  even  without  registerine  or 
recording  it,  is  superior  to  that  of  a  sub&e- 

2 uent  6(Maii(i0  execution  creditor.  ThomMY, 
oMard,  28  D.  i67. 

5.  Belative  rights  of  tlie  partiM.  — 
The  relation  of  pledgor  and  pledgee  is  a  legal 
relation ;  its  rights  and  duties  are  defined 
by  law  ;  and  the  remedies  for  a  Tiolation  of 
•noh  duties  are  ordinarily  in  a  oourt  of  law* 
Mwrykmd  F,  /us,  Co.  t.  DalrympU^  89  D.  779. 

A  general  owner,  having  possession  of  a 
pledge  may  lawfully  dispose  of  it  or  main- 
tain trespass  for  it.  Flicker  t.  Howard^  16 
D.  686. 

6.  Bights  and  duties  of  pledgee,  gen* 
orally.*  —  A  specific  pledge  or  appropria- 
tion of  goods,  with  intent  that  they  shall  be 
a  security  for  payment*  vests  the  property 
in  them,  as  soon  as  deposited  with  a  bailee, 
in  the  person  to  whom  they  are  to  be  deliv- 
ered.   Detha  v.  Pope^  41  D.  76. 

The  duty  of  the  pledgee  is  to  safely  keep 
property  pledged,  wiuiout  using  it,  and 
without  causing  detriment  thereto.  Steanu 
T.  Manh,  47  D.  248. 

A  pledge  of  personal  propertjr  passes  to 
the  pledgee  merely  the  possession,  with  a 
right  of  retainer  until  the  debt  is  paid,  or 
ower  engagement  is  fulfilled,  for  which  the 
article  pledged  is  given  as  securi^.  Zfadb- 
$U9  V.  Taunuend,  49  D.  723. 

The  amount  due  from  a  factor  is  in  nature 
of  a  fund  provided  for  pledgee's  benefit  by 
the  pledgor,  and  which  the  pledgee  is  not  at 
liberty  to  wholly  disregard,  and  claim  the 
eatire  balance  of  his  debt  as  if  no  means  of 
satisfaction  had  ever  been  at  his  command, 
where  he  has  the  superior  right  to  pursue 
tiie  fund  by  virtue  of  an  understanding  that 
the  goods  received  b^  him  should  be  dis- 
posed of  throuffh  a  factor,  and  the  debtor 
credited  with  the  amount  of  salea  Bigelow 
V.  Walker,  68  D.  166. 

The  pledge  of  personal  property  is  a 
"  mortgage  '  thereof  within  the  attachment 
act,  the  word  being  therein  used  in  a 
general  sense  meaning  security;  and  by  re- 
ceiving such  pledge  as  security  for  a  debt, 
the  creditor  gives  up  his  right  to  enforce  his 
debt  by  attachment.  Paifne  v.  Beruleyf  68 
D.  318. 

7.  The  care  and  diligence  required. 
—If  a  pawn  is  lost  the  pledgee  can  not  re- 
cover en  the  debt  for  which  it  stood  as 
security,  without  showing  that  the  loss  was 
in  no  wise  attributable  to  any  want  of 
necessary  care  and  diligence  upon  his  part. 
Crocker  v.  Monroee,  36  D.  660. 

•  Duties  and  liabilities  of  pledgees,  see  note,  49 
D.78&-7a& 
Remedies  of  the  pledgee,  lee  note,  79  D.  499-608. 


The  bailee  of  a  pawn  is  bound  for  or> 
dinary  care  and  answerable  for  ordinary 
neglect.  If  a  theft  of  the  pawn  is  occas- 
ioned by  his  negligence,  he  u  responsible ; 
if  without  any  negligence,  he  is  discharged 
from  liabUity.     Petty  v.  OveraO,  94  D.  634. 

The  care  required  of  a  pledgee  is  that  of 
a  prudent  adnunistrator;  ne  is  not  subjected 
to  the  requisition  of  the  moet  exact  dili- 

fenoe.     Commercial  Bank  v.  Martin,  45  D. 
7. 

A  detriment  happening  to  pledged  prop- 
erty may  be  set  on  against  the  debt.  Siearm 
V.  Mar^  47  D.  248. 

8.  Iden  of  pledgee. — The  lien  on  per- 
sonal property  left  in  pledge  or  subject  to 
an  equitable  uen,  may  be  emoroed  in  eqnity, 
if  the  property  has  been  taken  b^  the  debtor 
from  the  pledgee.  At  law  the  lioi  incident 
to  a  pledge  depends  upon  possearion.  Cbls- 
man  v.  SheUtm,  16  D.  639. 

The  pawnee  by  giving  up  possession  of 
the  pAwn,  thouffh  for  a  special  purpose^ 
loses  nis  lien,  and  cannot  recover  the  pawn 
from  an  innooent  purchaser  of  the  pawnor. 
Bodenhanmur  v.  Neweom,  69  D.  775. 

The  pledgee  of  goods  loses  his  lien  thera- 
on  bv  surrendering  possession  of  them  to  a 
third  person  and  taking  from  him  a  written 
guaranty  of  the  debt.  But  such  third  per- 
son acquires  a  new  lien  on  such  goods,  not 
onljT  for  the  security  of  his  own  debt,  but  aa 
an  mdenmity  against  the  liability  which  ha 
incurs  to  the  pledgee,  provided  the  pledgor, 
who  is  indebted  to  him,  consents  to  the 
transaction,  when  it  is  made,  or  ratifies  it 
afterward.  And  when  the  pledgor  was 
absent  when  the  transaction  took  plaoe,  bnt» 
on  being  informed  of  it  the  next  day,  ex- 
pressed nis  gratification  with  the  arrange- 
ment, this  is  a  sufficient  ratification  thereof. 
TreadweU  v.  Dame,  94  D.  770. 

9.  His  right  to  sell,  assign,  or  trana- 
fer  thing  pledged.  —  Where  the  pledge  is 
for  an  inddbiite  period,  the  pawnor  should 
be  called  on  to  rodeem  before  the  pawnee 
can  dispose  of  the  property,  and  u  he  is 
absent,  or  cannot  be  found,  judicial  pro- 
ceedings should  be  had  to  bar  his  right  of 
redemption.    OarVdt  v.  Jamee,  7  D.  294. 

Sale  of  a  pledge  at  the  maturity  of  a  debt 
is  not  required,  under  an  instrument  exe- 
cuted by  pledgee  to  pledgor,  simply  dis- 
pensing with  notice  to  the  latter  to  redeem 
before  sale.    Robhuon  v.  Ifurl^,  79  D.  497. 

A  sale  of  a  pledge  by  the  pledgee  before 
the  maturity  of  a  debt  secured  thereby,  if 
unauthorized  bv  the  agreement,  renders  the 

Eledgee  liable  for  a  breach  of  trust,  though 
e  afterwards  purchases  other  articles  of 
the  same  kind  and  value  to  replace  those 
sold.    Djfkere  v.  ASem,  42  D.  87. 

An  express  authority  in  a  oontract  to  sell 
a  pledge  for  non-payment  of  the  debt  at 
maturity  excludes  any  implied  authority  tr 
sell  at  any  other  time.     76. 
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tiona  to  sell  it,  dednot  hii  debt,  and  pay  tha 
balanoe  to  the  debtor,  and  the  creditor, 
instead  of  doing  so,  ezdumges  it  for  other 

Sroperty,  the  property  got  by  the  exchange 
oee  not  necessarily  belong  to  the  creditor, 
nor  11  it  neoeasarily  liable  to  attachment  for 
the  payment  of  his  debts.    The  right  of 

Sroperty  is  determined  by  the  debtor's  rati- 
cation  or  repadiation  of  the  contract  of 
exchange.    Strong  ▼.  Adams,  73  D.  305. 

If  the  subject  of  a  pledge  is  divisible,  and 
the  pledgee  sells  more  than  is  necessary  to 
satisfy  the  debt,  he  is  liable  in  damages  ta 
the  pledgor ;  the  pledgor's  acceptance  of  the 
surplus  of  such  sale  will  not  defeat  his  right 
to  recover  such  damages ;  and  the  measnro 
of  damages  is  the  dmerence  between  the 
price  for  which  the  excess  was  sold  and  the 
price  necessarily  paid  by  the  pledgor  to  re* 
place  it.    FUtgrnUd  t.  Blocher,  29  R.  3. 

10.  I>ut7  to  return  subject  of 
pledge.  —  The  pledsae  must  redeliver  the 
identical  article  pledged,  where  it  is  dis- 
tinetive  In  its  character,  and  capable  of 
being  reoognixed  among  other  things  of  a 
like  nature,  or  where  a  mark  is  set  upon  it 
with  a  view  to  its  discrimination,  but  not, 
where,  from  its  very  nature,  it  is  incapable 
of  identification  if  once  ioungled  with  other 
things  of  the  same  kind.  Uiipin  v.  HoweU, 
45  D.  720 ;  and  for  a  failure  to  do  so  renders 
himself  liable  in  trover,  for  the  full  value  of 


A  pledgee  kolding  a  pledge  as  ooUateral 
■eoonty  may,  after  the  debt  falls  due,  elect 
one  of  three  remediee  :  1.  Proceed  person- 
ally aninst  pledgor  for  his  debt,  without 
sale  M  pledge;  2.  File  a  bill  in  chancery 
for  a  jumciarsale  under  a  regular  decree  of 
foreoloanre  ;  3.  Sell  the  pledge  without  judi- 
dal  process  upon  reasonable  notice  to  debtor 
to  rodeom,  Bobmaon  v.  BwrUff,  79  D.  497. 

A  pledgee  can  not  sell  the  pawn  without 
demanding  payment  of  the  debt  and  giving 
■otice  to  the  pledgor  of  the  time  and  place 
of  sale.      IFtbon  v.  LUiU,  51  D.  307. 

A  pledgee,  upon  the  failure  of  the  pledffor 
to  redeem,  may  either  sell  the  artides 
pledged,  mnder  a  judicial  decree,  or  at  auc- 
tion, upon  giving  reasonable  notice  to  the 
pledgor  to  redeem,  and  apprising  him  of  the 
time  and  place  of  sale,  x^idbrtt*  v.  TVwrn- 
sencf,  49  D.  723 ;  fitamw  V.  iforsA,  47  D.  248. 

A  pledge  is  not  forfeited  by  non-payment 
of  the  debt  at  the  time  stipulated ;  but  the 
pledgee  may  then  proceed  to  sell  the  prop- 
erty to  pay  his  debt,  interest,  and  ex- 
peimwi.  The  residue,  if  any,  must  be  paid 
ibepledffor.    Aioms  v.  iforsA, 47  D.  248. 

A  pledgee  has  in  no  case  an  authority  to 
aeQ,  without  iudieial  process,  unless  he  first 
gives  the  pledgor  personal  notice  to  redeem, 
and  of  the  intended  sale.    Jh. 

A  pledgee  is  bound  to  notify  the  pledgor 
€Kf  the  intent  to  sell  a  pledge,  after  default 
in  payment,  and  of  the  time  and  place  of 
aele,  in  the  absence  of  a  contract  to  sell  tx 
meromalu.    Dam$  v.  F^mk,  80  D.  519. 

If  a  pledgee  sell  the  properly  without 
giving  notiee  to  the  pledgor,  the  latter  may 
reoofver  the  value  of  the  property  from  the 
former  without  tendering  payment  of  the 
debt.  Steamtr.  ManK,  47  D.  248;  LuckttU 
▼.  TbrnuoNi,  49  D.  723 ;  WilmMr.LiUle,6l 
D.  907. 

€?oneent  that  the  pledge  may  seU  without 
giving  notice  does  not  relieve  him  from  the 
Bisoeasi^  of  demanding  payment  of  the 
debt  before  he  sells.     WUmm  y.  IMe,  61  D. 

ao7. 

A  atipalation  in  a  contract  of  pledge,  to 
tbe  effeet  that  upon  the  pledgor's  failure  to 
nmke  prompt  parent,  the  title  should 
become  absolute  in  the  pledgee,  is  void. 
LmdheUsr.  Towntend,  49  D.  723. 

The  measure  of  damages  in  an  action  for 
wrvngfelly  sellinff  a  pledge,  discussed  in  a 
cane  where  there  lisd  been  negotiations  be- 
tween pledgor  and  pledgee  of  stocks  for  a 
payment  of  the  debt  and  a  return  of  similar 
stocks  to  those  which  the  pledgee  had  re- 
ceived and  sold,  pending  which,  such  stocks 
bad  risen  in  value;  and — hdd,  that  the 
pledgor  was  entitled,  under  such  oircum- 
etaaees,  to  recover  the  highest  value  down 
to  tbe  time  when  the  negotiations  were 
broken  otL     WUton  v.  LUOe,  51  D.  307. 

Where  a  debtor  leaves  property  with  his 
eieditor  ae  security  for  a  loan,  with  ~ 


the  property  pledged,  without  any  deducticn 
for  his  debt  Batt  v.  Stanley,  26  D.  263| 
and  equity  may  be  invoked  for  this  purpose 
where  the  law  fails.  Brymm  v.  BcMmer,  90 
D.69. 

The  pledgee  of  certificates  of  stock  is  not 
required  to  keep  and  return  the  identical 
shares  pledged.     Oilipin  v.  Howell,  45  D.  720. 

The  pledgee  is  boand  to  restore  the  pledge 
in  the  condition  in  which  he  received  it,  on 

ekyment  of  the  debt.    Sieainu  v.  Man^  47 
.24& 

11.  Idabilitiee  of  pledgee^  goner* 
ally.  — The  profits  of  the  labor  of  a  slave 
pledged  for  the  payment  of  a  debt  must  be 
accounted  for  by  the  pawnee,  in  the  absenoe 
of  an  agreement  to  the  contrary ;  and  if 
such  pr&ts  have  discharged  the  debt,  tha 
pawnor  is  entitled  to  the  possession  of  tka 
slave.    OeronY,  €hr(m,SOu,  143. 

A  borrowed  of  B  two  hundred  dollari^ 
and  to  secure  payment  pledged  a  negro  slave,, 
whose  servioes  were  worth  sixty  dollars  a. 
year.    A  paid  B  the  money  borrowed,  and 
received  back  the  slave.     A  then  demanded! 
of   B  satisfaction  for  the  services  of   tbe 
slave,  and  upon  refusal,  brought  his  action, 
declaring  upon  a  quanium  meruit,  and  also 
for  money  had  and  received.     He  was  held 
entitled  to  recover;  and  the  measure  of 
damages  ii  the  excess  of  the  value  of  the 
slave's  servioes  above  the  interest  of  the 
sum  borrowed,     ffouttm  v.  SoiUdam^  ff  J)^ 
522. 
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In  aa  ftotion  brousht  by  a  pledgee  to  re* 
eoTer  the  amount  of  hia  debt^  the  pledgor 
may,  under  the  plea  of  non  oMgrnnpnt,  show 
that  the  plaintiffs  onght  not  to  recover, 
became  they  have  eonverted  the  pledged 
Moperty  by  an  nnlawful  sale  thereof. 
BUanf  T.  Marsk,  47  D.  248. 

19.  Wh«m  liable  for  oonversion.  — 
Where  an  article  pledged  ia  a  specific  chattel 
there  ia  an  ample  remedy  at  law  by  re* 
pleTin  if  the  pledgee  retains  the  poaaeaaion, 
or  by  troTer  or  anumptU  in  oaae  he  haa 
parted  with  it    Brfmm  ▼.  Baifmr^  90  D.  69. 

The  pledgee  may  recoup  the  amount  of 
hia  debt  when  aned  for  the  oonTeraion  of  the 
pledged  property,  or  for  any  tort  with  re- 
apeot  thereto.    SUam$  ▼.  Monk,  47  D.  248. 

The  meaenre  of  damages  for  the  oonver- 
■ion  of  a  pledge  by  ple^ee  la  the  Talue  of 
the  pledge  at  time  of  oonTersioii.  BMnmm 
T.  Hmlni,  79  D.  497. 

18.  j^ladmr's  right  of  action  as 
agaljuit  thtfd  persons.  — ^  A  ]^urchaaer 
from  a  pledgee  of  an  article  giren  in  pledge 
soouirea  no  greater  title  than  hia  Tender 
haa  at  the  time  of  oonveyanoe.  LunhiiU  t. 
TouMtni,  49  D.  723. 

A  debtor  may  repudiate  hia  oreditor'a 
ezohaiijge  of  pledged  properly  by  bringing 
an  action,  within  a  reaaonable  time,  to  re- 
ooTor  the  original  property  pledged  by  him 
to  aeoore  hia  debt.  Siirong  t.  AaamM^  73  D. 
306. 

A  debtor  may  ratify  hia  ereditor'a  ex- 
ohaiige  of  pledged  property  by  bringing  an 
aetion,  within  a  reaaonable  time,  to  recover 
the  property  got  by  the  exchanse,  and 
against  one  who  haa  attached  it  aa  we  ered- 
itor'a property,  unleaa  there  is  evidence  in- 
eooaiatent  wi&  that  of  ratification.    76. 

14.  Pledgee's  right  of  action  against 
third  persons.  —  Where  an  action  by  a 
pledgee  for  the  converaion  of^  goods  is 
against  a  stranger,  the  plaintiff  is  entitled 
to  recover  tibe  full  value  of  the  goods.  Bat 
if  the  goods  be  converted  by  the  owner  or 
by  any  one  acting  in  privitv  with  him.  the 
pledgee  can  recover  only  the  valne  of  his 
special  interest  in  the  goods  pledged. 
Treadvfea  v.  Davu,  94  D.  770. 

Where  a  sheriff  violatea  the  law  in  aeizing 
goods  pledged,  under  an  attachment  against 
the  pledgor,  in  an  action  against  him  by  the 
pledgee,  he  will  be  liable  to  the  latter  for 
the  entire  value  of  the  goods,    lb.  ^ 

A  pledgee  may  maintain  an  action  in  his 
own  name  upon  a  promissory  note  payable 
to  order,  transferred,  after  its  maturity 
without  indorsement  by  the  payee,  as  col- 
lateral security  for  the  payment  of  a  debt 
due  on  a  oertam  day,  where  the  pledgor  has 
made  default  in  the  payment  of  the  debt 
which  it  was  pledged  to  secure.  And  no 
•lemand  by  tiiie  pledgee  is  necessary,  in  such 
•^nae,  to  enable  him  to  sue.  While  v.  Phelpg, 
too  D.  190. 


For  the  purpoae  of  borrowing  money  frona 

B,  to  form  a  limited  partnership,  A  ex* 
ecuted  an  instmment  pledging  to^  all  his 
interest  in  the  limited  partnenhip  of  A  and 

C,  A  to  remain  in  possession,  but  to  make 
an  assignment  of  hia  intereat  on  demaid. 
The  proposed  partnerahip  waa  formed,  but 
under  another  name,  including  additional 
partiea.  B  lent  the  money  to  A,  who 
contributed  it  to  the  capital  of  tiie  partner- 
ahip. No  aaaignment  waa  ever  made  nor 
demanded.  A  died  inadvent,  but  upoa 
the  aubaequent  winding  up  of  the  partner- 
ahip a  balance  of  profita  remained,  and  A'a 
ahare  thereof  waa  paid  to  hia  executor. 
Upon  diatribution  of  aaid  fund — held,  that 
B  waa  entitled  to  receive  the  amount  of  the 
pledge  to  the  exduaion  of  a  general  creditor 
of  A.     CMUna*  Appeal,  62  R.  479. 

15.  Pawnbrokers.* — A  statute  mak- 
ing it  a  misdemeanor  for  any  pawnbroker 
to  exact  intereat  at  the  rate  of  more  than 
two  per  cent  a  month  is  not  within  the 
constitational  prohibition  of  special  laws 
regulating  the  rate  of  interest.  As  parte 
LkhtenetA,  56  R.  713. 

One  who  lenda  money  of  hia  own  or  of 
othera,  and  takea  aeourity  by  mortgage  on 
real  or  personal  property,  or  by  atooka, 
bonda  or  notea,  ia  not  a  pawnbrdksr. 
ChkoffO  V.  Bulberi,  09  R.  400. 

XL      GOLLATSRAL  SSOURITT. 

16.  Bights  of  the  parties,  gener- 
ally. —  A  promissory  note  of  a  third  per- 
son, deposited  by  a  debtor  with  hia  creditor 
aa  collateral  security  for  a  debt»  ia  a  pledge 
in  which  the  pawnee  haa  merely  a  apecial 
property,  the  general  ownerahip  remain- 
mg  in  tiie  pawnor.  OarHck  v.  Jamee,  7  D. 
•204. 

The  taking  of  collateral  aecurity  for  the 
payment  of  a  debt  affords  no  implioation 
that  the  creditor  is  to  look  to  it  only  or 
primarily  for  the  payment  of  the  del^t. 
The  debtor's  obligation  to  respond  in  hia 
person  and  property  is  the  same  as  if  no 
security  had  been  given.  Rogere  v.  Wtsrd, 
85  D.  710. 

If  a  debtor,  at  or  immediately  after  an 
execution  or  an  assignment  of  a  mortgage 
on  his  propertjr  to  a  creditor,  transfers  to 
him  a  policy  ofinauranoe  against  fire  on  the 
mortgaged  premises,  though  nothing  be  ex* 
pressed  at  the  time,  or  it  is  transferred  aa 
collateral  secarity  generally,  it  is  a  conclu- 
sion of  law  that  the  policy  is  to  be  held  1^ 
the  creditor  as  collateral  security  for  the 
mortgage,  and  it  requires  an  express  agree* 
ment  to  authorize  the  assignee  to  apply  the 
insurance  money,  in  case  of  lose,  to  any 
other  debt  or  liability;  and  ao  the  jury 
should  be  inatructed.  BuekUy  v.  OarrtU, 
100  D.  564. 

*  Rlgbt  of  pawnee  to  sell  or  dispose  of  goods 
pawned,  sec  note,  83  D.  42. 
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17.  ^— -  of  the  debtor.  —  Money  col- 
lected by  a  crediUkT  uu  a  uute  received  as 
eoUatenl  aeciirity»  whicli  the  creditor  has 
power  to  convert  into  money,  operates  pro 
Iflrfoaa  payment  of  the  Mcured  debt.  l/utU 
T.  Nofen,  26  D.  616. 

The  aarplns  of  money  so  collected  is  money 
had  and  receiTed  to  the  nse  of  the  beneficial 
owner  of  the  note,  which  the  law  implies  a 
promise  to  pay  over  on  demand,     lb. 

A  speeial  demand  is  unnecessary  before 
liringing  an  actimi  on  snch  implied  promise. 
IL 

Interest  is  collectible  only  from  the  «er ' 
rioe  of  tlie  writ*  in  such  a  case,  in  the  ab- 
lenoe  of  a  epeoial  demand.    Jb, 

Where  stock  is  held  as  collateral  secnritor 
for  the  payment  of  a  promissory  note  which 
is  iadoreed  by  a  third  person,  and  the  holder* 
withoat  the  consent  of  the  original  owner 
el  the  aiook,  releases  the  indorser  for  the 
pupoae  of  making  him  a  witness  in  a  suit 
m  eqni^  by  snoh  owner  for  the  recovery  of 
the  stock,  the  stock  will  be  thereby  released, 
and  cannot  be  held  for  the  purpose  of  en- 
fordsg  payment  of   the  note.     Dseny  ▼. 

18.  of  the  holdar.*  —  The  hold- 
er of  ooQateral  security  cannot  appropriate 
it  in  satisfaction  of  the  debt  at  his  own  op- 
tion, nnlesB  in  pursuance  of  a  contract  to 
that  effect.     DiOer  ▼.  Bmbaher,  91  D.  177. 

One  with  whom  an  insurance  policy  is  de* 
posited  as  security  has  a  lien  thereon  at  law. 
Vdb  T.  Archer^  13  D.  682. 

The  application  of  a  surplus  arising  from 
a  sale  oi  securities  may  be  made  pro  rata  to 
all  liabilities  mentioned  in  a  letter  by  the 
debtor  to  the  pledgee,  directing  him  to  hold 
the  stock  as  a  general  collateral  security  for 
all  the  pledgors  liability  to  the  pledgee  at 
present  existing  or  which  may  hereafter  be 
mconred  by  him.  MSAdbergerv,  Murdoek,  69 
D.  140. 

The  pledgee  of  a  promissory  note  may 
naintam  an  action  against  a  pledgor  for 
the  eoDTenion  of  the  note,  where  the  latter 
has  obtained  the  note,  though  without  fraud, 
under  an  agreement  that  he  is  to  return  it 
Of  another  note,  which  agreement  he  refuses 
to  comply  with.  Waif  ▼.  DavidMrn,  74  D. 
604. 

The  assignment  of  shares  of  railroad  stock 
ts  collateral  security  for  a  pre-existing  debt, 
sot  cimtracted  on  tiie  faitn  of  the  security, 
confers  npon  the  assignee  no  better  title 
khan  his  assignor  had,  and  he  takes  subject 
to  eqoities.  dfy  qf  Cleveland  v.  Bank  of 
OAiOb  68  D.  445. 

The  person  holding  collateral  securities 
IS  not  bound  to  resort  to  them  before  suing 
upon  his  principal  claim,  but  when  that 
elaim  is  satisfiea,  he  may  be  compelled  to 

*  Holder  of  negotiable  paper  as  collateral  te- 
corlty,  and  diligence  which  be  must  exercise  for 
III  eoUserion.  see  note,  84  D.  461,402. 


release  or  reassign  the  collaterals.     WaUact 
V.  Finnegany  90  D.  243. 

I  f  after  blowing  a  set-off  of  a  note  secured 
by  collaterals  the  defendant  is  still  found 
in  debt  to  plaintiff,  the  latter  has  other 
remedies  to -recover  the  eoUaterals  if  the  de- 
fendant should  see  fit  to  withhold  them ; 
but  if  the  set-off  brings  the  plaintiff  in  debt, 
the  defendant  may  properly  hold  them  for 
the  balance,     lb, 

19.  Liabilities  of  holder.  — A  cred- 
itor  to  whom  claims  are  transferred  as  ool- 
lateral  security,  is  bound  to  use  ordinary 
diligence  in  coUecttng  them,  and  is  liable 
for  Toss  resulting  from  his  failure  to  do  so  ; 
but  if  the  transfer  merely  authorises  subh 
creditor  to  receiTe  the  proceeds  of  the  elaims 
when  collected,  and  apply  them  to  the  pay- 
ment of  his  debt^  he  is  not  bound  to  prose- 
cute  their  collection.  MUkr  t.  Ott^fdmrg 
Bank,  84  D.  449. 

Where  one  reoeives  a  note  as  collateral 
security  for  an  existing  debt,  the  ffeneral 
rule  is,  that  the  party  receiTing  such  note 
must  OSS  ordinary  care  and  diligence  in  ool* 
lectins  it ;  and  if  any  loss  shouTd  happen  to 
the  other  piftyf  by  reason  of  a  want  of  snch 
care  and  culigence,  the  law  will  compel  him 
to  make  good  the  loss.  RoberU  ▼.  Thompton^ 
82  D.  465. 

Where  a  creditor  holds  a  collateral  se* 
curity  for  the  protection  of  his  debt,  and  the 
collateral  is  lost  by  Uie  insolvency  of  the 
debtor  in  the  collateral  instrument,  througb 
the  negligence  of  the  creditor,  the  latter  is 
liable  for  the  loss  to  his  own  debtor.  Haima 
▼.  HoUon,  21  R.  20. 

Plaintiff  assigned  to  defendant,  as  collat- 
eral for  money  lent,  a  judgment,  the  lien  of 
which  expired  September,  I8i3.  The  de- 
fendant neglected  to  revive  his  lien,  and  the 
judgment  debtor  sold  his  land  in  1866,  and 
the  judgment  was  lost.  HtH^  1.  That  the 
defendant  was  liable  to  plaintiff  for  the 
judgment,  and  2.  That  (the  judgment  debtor 
being,  solvent  when  his  land  waa  sold)  the 
statute  of  limitations  began  to  rnn  from  the 
time  of  the  sale,  and  not  from  the  expira- 
tion of  the  lien.     //>. 

A  declaration  alleged  that  the  plaintiff 
delivered  stock  to  the  defendant  as  collat- 
eral security  for  the  payment  of  his  note, 
the  defendant  undertaking  to  redeliver  it 
on  payment ;  that  at  the  maturity  of  the 
note  the  plaintiff  was  ready  and  willing  to 
pay  it,  and  demanded  the  stock,  but  was 
informed  by  the  defendant  that  it  was  lost ; 
that  some  fifteen  months  afterward  the  stock 
was  found  and  the  note  was  paid;  that 
owing  to  the  delay  the  plaintiff  lost  a  sale 
of  the  stock  which  he  nad  contracted  to 
make  to  his  damage.  Hrld^  no  cause  of 
action.  Cumnocky,  NewburyporiSawngB  Intt. 
66  R.  679. 

20.  Right  to  sell  collaterals.  —The 
holder  of  collateral  security  cannot  sell  it 
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without  first  giving  notioe  to  the  pledgor  of 
his  intention  to  do  so,  in  order  that  the 
pledgor  may  have  an  opportunity  to  redeem. 
IXUer  V.  Brubaier,  91  D.  177. 

The  sale  of  hypothecated  stock  to  satisfy 
a  loan  need  not  necessarily  be  made  at  pub- 
lic auction,  A  sale  b^  the  pledgee  at  the 
board  of  brokers,  publicly  and  fairly  made, 
would  be  legal  and  valid,  and  if  made  to  a 
third  person,  and  not  to  himself,  would  ve«t 
a  good  title  in  the  purchaser,  and  terminate 
the  bailment,  where  default  has  been  made 
and  notice  dispensed  with  by  the  oontract  of 
the  parties.  Maryland  F.  Ima,  Co,  v.  IkUr 
tympU,  89  D.  779. 

In  the  absenoe  of  any  express  agreement 
to  the  oontrary,  it  is  necessary  for  the 
pledgee  before  exercising  a  power  of  sale 
to  give  notioe  to  the  {pledgor  of  the  time  and 
plaoe  of  sale ;  but  this  rule  has  no  applica- 
tion to  a  case  where  such  notioe  is  dispensed 
with  bv  the  oontract  of  the  parties.    lb. 

In  absence  of  a  special  authority,  it  is  the 
duty  of  pledgee  of  h3rpothecated  stock  to 
dispose  of  it  at  public  sale,  after  a  reason- 
able notioe  to  the  public  of  the  time  and 
place  of  sale,  or  at  tke  public  stock  board ; 
Dut  speoial  authority  will  enable  the  pled^^ee 
to  sell  at  privato  sale  and  without  notice. 
Brwnn  v.  Rayner,  90  D.  69. 

The  sale  of  collateral  security  must  be 
public,  and  the  notice  of  the  sale  given  to 
the  pledgor  must  specify  both  time  and  place. 
DiOer  V.  Brubaher,  91  D.  177. 

Notice  given  on  November  IStfa  is  suffi- 
eient  authority  for  the  pledgee  to  sell  hy- 
pothecated stock  on  NovemMr  20th,  where 
by  tiie  torms  of  the  contract  between-  the 
parties  the  loan  was  payable  on  one  day's 
notice,  and  if  not  paid  according  to  the 
a^peement  the  defendant  was  authorised, 
without  further  notice,  to  sell  the  stock 
pledged  for  the  purpose  of  satisfying  the 
same.  Maryland  F.  /fis.  Cbw  v.  Dabrwttple, 
89  D.  779. 

^y  the  words  of  a  written  agreement 
authorizing  a  pledgee  of  hypothecated  stock, 
upon  defaiHt,  to  sell  without  furtiier  notice, 
it  is  to  be  understood  that  when  the  power 
to  sell  arose  aU  notice  of  the  time  and  place 
of  sale  was  waived  and  dispensed  witn  by 
the  pledgor,  leavine  upon  the  j^edgee  the 
obligation  to  sell  publicly  and  fairly  for  the 
best  price  he  could  obtain.    lb. 

If  a  pledgor  of  hjrpothecated  stock  gives 
the  pledgee  a  written  authority  to  sell  such 
pledf^e  in  case  it  is  not  redeemed  at  a  day 
specified,  or  to  give  the  same  "  to  any  bro- 
ker to  sell  on  that  day/' and  the  pledge  is  not 
redeemed  on  the  day  specified,  a  sale  made 
by  a  broker  thereafter  at  nrivato  sale,  for 
the  fnll  market  price  of  the  stock  at  that 
date,  is  in  conformity  with  the  authority, 
and  valid.   Brywon  v.  Rayner,  90  D.  69. 

A  bank  holding  the  bonds  of  a  railroad 
eompany   as  ooUatond  security  may  selli 


them  for  the  payment  of  the  debt  secured 
thereby,  if  the  sale  be  made  to  a  third  per- 
son, but  the  bank  itself  cannot  become  the 
Eurchaser  thereof,  either  at  privato  or  pub- 
c  sale.  Banik  qf  Old  Damumm  v.  Dubuqm 
tic  R.  R.  Co.,  74  D.  802. 

If  a  bank  bidding  bonds  as  collateral  se- 
curity sells  them  at  public  sale,  and  itself 
becomes  the  purchaser,  no  title  passes  by 
such  sale,  but  the  bank  will  be  oonsidered 
as  still  holding  them  under  ito  original  title 
as  collateral  security  for  the  payment  of  the 
debt  due  to  it  from  the  owner  of  the  bondsL 

If  a  pledgee  of  hypothecated  stock  sells 
it  at  pu  olic  stock  board,  upon  pledgor's  fail- 
ure to  redeem,  and  himself  becomes  the 
purchaser  thereof,  and  continues  to  hold 
such  stock,  he  will  be  regarded  as  stiU  main- 
taining the  character  of  uaillee,  and  as  hold- 
ing the  pledge  to  secure  the  payment  of  i^bm 
loan  with  interest,  and  will  oe  required  to 
account  for  all  dividends  on  the  stock  re- 
ceived by  him  in  the  meantime.  Bryaon  t« 
Rttvner,  90  D.  69. 

A  pledgor  of  hypothecated  stock  is  not 
entitled  to  recover  in  an  action  ex  deSdo 
where  such  stock  has  been  sold  by  a  valid 
contract  breakinff  up  the  bailment^  and 
where  there  has  oeen  no  violation  of  the 
contract  of  bailment  on  the  part  of  tlie 
pledgee,  nor  any  tortious  conversion  of  the 
stock.  MaryUmd  F.  Jfu,  Co,  r,  Dairynwle, 
89  D.  779. 

Stock  was  pledged  on  August  13,  1860, 
as  collateral  security  for  the  repayment  of 
a  loan  upon  one  day's  notice ;  toe  pledgor 
agreed,  in  writing,  that  if  said  loan  was  not 
paid  according  to  agreement,  that  the 
pledgee  was  authorized,  without  further 
notice,  to  sell  the  stock  pledged,  for  the 
purpose  of  satisfying  the  loan  ;  sufficient 
notice  to  pay  was  given,  and  the  pledgor 
made  default ;  the  pledgee  then  sold  the 
stock  on  November  20,  1860,  but  bought  it  ia 
himself;  nothing  further  was  done,  and  the 
pledgor  continuing  in  default,  the  pledgee, 
in  the  spring  of  1862,  caused  the  stock  to  be 
publicly  sold  at  the  board  of  brokers,  and 
it  was  transferred  to  the  several  purchaserss 
on  the  16th  of  April,  1861,  the  pledgee  had 
received  a  dividend  on  the  stock.  HM^ 
that  the  sale  of  November  20,  1860,  being 
inoperative,  and  the  plaintiff  continuing  ia 
default,  the  power  to  sell  conferred  by  the 
contract  still  continued,  and  was,  in  fiaot» 
executed  by  the  sales  made  in  1862,  which 
ended  the  bailment ;  but  that  the  pledgor 
would  have  the  right  to  recover,  in  an  ac» 
tion  ex  eon^raetu,  any  excess  which  might 
have  remained  in  the  hands  of  the  pledgee 
arising  from  the  proceeds  of  the  sale  of  the 
stock  in  1862,  induding  the  dividend  re- 
ceived on  April  16,  1861,  with  which  tiie 
pledgee  woula  be  chargeable,  after  deduotiBg 
tbe  amount  of  the  loim  and  interest  due  at- 
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thai  time,  and  siioh  ezcaas  would  simply  be 
money  bad  and  received  by  tbe  pledgee  to 
the  use  of  tbe  pledgor,  under  and  in  oon- 
formity  witb  tbe  contract.    lb. 

Tbe  enstom  bas  grown  np  in  New  York  of 
selling  bypotbecated  stock  at  tbe  Mercbants' 
Exchange,  and  that  nsage  bas  been  sanc- 
tioned by  tbe  conrte.     lb. 

Where  a  pledeee,at  tbe  pnbHo  stock  board, 
sells  stock  wbi(3i  be  bas  taken  and  bold  as 
collateral  seenrity  for  loans  made  to  the 
pledgor,  tbe  transaction  constitutes  a  Talid 

Sibbc  sale,  where  no  frand  appears  in  it. 
rfton  Y.  JRofner,  90  D.  09. 

A  pledgee  who  takes  shares  of  oorporate 
stock  as  collateral  seoority  for  a  promissory 
Bote,  with  authority  to  sell  in  case  of  the 
BOQ-payment  of  tbe  note,  is  not  bound  to 
icJl  upon  default  in  the  payment  of  tbe  note, 
■od  ia  not  liable  for  a  loss  occasioned  by  a 
depreciation  in  tbe  value  of  tbe  stock  occur- 
ring after  the  default.  Boeet  t.  McCkQan, 
96  D.  661. 

Whether  the  foreclosure  and  sale  of  a 
negotiable  instrument  held  in  pledse  can  be 
deoeed  in  aatisfaction  of  the  debt  Tot  which 
it  is  held,  under  ordinary  circumstances, 
fwsrc    ZXmcAoe  ▼.  0<mble,  99  O.  399. 

The  foreeloenre  and  sale  of  a  negotiable 
instrament  beld  as  a  pledge  is  authorized, 
when  tbe  maker  resides  in  a  remote  country 
or  a  different  state,  and  it  does  not  appear 
that  be  baa  any  property  within  tbe  juris- 
diction subject  to  seizure  and  sale.    lb. 

81.  WrongftU  disposal  of  oollat- 
eralfl.  —  A  pledgee's  sale  of  bypotbecated 
stock  to  bimself  to  satisfy  a  loan  is  contrary 
to  the  faith  of  the  bailment,  is  forbidden  by 
the  common  law,  and  may  be  treated  by  tbe 
pledgor,  at  his  election,  as  a  tortious  con- 
version of  tbe  property ;  but  if  be  make  no 
election,  there  is  no  such  conversion.  Mary- 
hni  F,  In»,  Co,  v.  Dalrymple,  89  D.  779. 

Where  a  pledgee's  sale  of  hypothecated 
stock,  made  on  K^ovember  20,  I860,  did  not 
operate  to  vest  a  title  in  tbe  pledgee,  be- 
eanse  he  himself  was  tbe  purchaser,  or  to 
▼ork  a  conversion  of  tbe  stock,  because  tbe 
pledgor  did  not  elect  to  so  treat  it,  Uie  bail- 
ment continued ;  and  if  nothinff  more  bad 
been  done  smbeequently,  that  is,  no  valid 
sale  made,  and  tbe  stock  bad  remained  in 
the  pledgee's  possession,  a  tender  and  de- 
mand made  on  December  16,  1862,  would 
h&Tc  been  valid,  and  tbe  refusal  on  tbe  part 
of  the  pledgee  at  that  time  would  have  giv- 
en a  good  cause  of  action  to  tbe  pledgor,  lb. 

Equity  slone  can  afford  relief,  by  order- 
ing a  retranafer  of  tbe  pledged  stock  of  an 
incorporated  company,  where  tbe  shares 
have  been  transierred  upon  tbe  books  of 
the  eorporation,  and  stand  in  the  name  of 
the  pledgee  as  legal  owner.  The  law  falls 
short  of  the  remMy  to  which  tbe  pledgor  is 
entitied.    Brymm  v.  Bayner,  90  D.  69. 

Where  an  agent  fraudulently  misappro- 
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priates  negotiable  collaterals  deposited  witb 
bim  on  a  loan  of  the  principal's  money,  tbe 
borrower  offering  to  pay  the  loan  at  matu- 
rity, the  princi^J  is  liable  to  him  for  tbe 
value  of  the  collaterals  at  that  time.  JUjf- 
nolds  V.  WUte,  36  R.  678. 

92.  KightB  of  purchaseni  in  g^ood 
fftith.  —  A  party,  by  pledging  negotiable 
securities  transferable  by  delivery  loses  all 
right  to  tbe  securities  when  transferred  by 
the  pledgee  in  good  faith  to  a  third  party. 
CoU  V.  Humbert,  63  D.  128. 

Warrants  drawn  by  officers  of  the  sovem- 
ment  upon  its  disbursing  officers,  bavin|{ 
been  pledged,  may  be  hela  against  the  origi- 
nal owner  by  one  acquiring  them  in  good 
faith  from  tbe  pledgee,    lb. 

K,  an  officer  of  tbe  corporation  in  this 
case,  and  who  had  signed  tbe  compromise 
agreement,  had  transrorred  two  of  its  bonds 
to  a  bank  as  oollateral  security  for  a  note, 
and  informed  P.  of  their  situation ;  P.  fur- 
nished K  money,  and  authorized  him  to  buy 
the  bonds  for  bim  (P.),  which  B.  did  :  held, 
that  under  all  tbe  facts  upon  this  poiniL  it 
was  not  a  loan  of  money  by  P.  to  B.,  and  a 
purchase  of  tbe  bonds  of  B. ;  that  P.  derived 
his  title  by  purchase  from  tbe  bank,  and 
not  from  B. ;  and  that  the  fact  that  after- 
wards there  was  an  agreement  between  P. 
and  B.  that  B.  with  P/s  money  should  pur- 
chase securities  for  P.,  and  if  any  profit  was 
made,  K  should  have  a  share  of  it,  even  if 
the  arrangement  included  these  bonds, 
would  not  necessarily  change  tbe  character 
of  this  transaction,  although  it  might,  as 
evidence,  have  some  bearing  upon  tbe  ques- 
tion of  fact  as  to  what  the  real  character  of 
it  was.  MiUerv.  AtOland  etc.  B.  B.  Co.,  94 
D.  413. 

28.  Taking  neg^otiable  paper  as  ool- 
lateral. —  Tbe  cases  of  persons  who  receive 
negotiable  paper  as  oollateral  security,  are 
not  governed  oy  tbe  strict  rules  of  tbe  com- 
mercial law,  applicable  to  negotiable  paper, 
but  fall  under  tbe  general  law  of  asency, 
which  must  determine  tbe  rights  and  liabil- 
ities of  tbe  parties.  However,  if  the  parties 
make  a  special  agreement,  they  will  be 
bound  by  its  terms.  BoberU  v.  Thon^iont 
82  D.  465. 

A  party  to  whom  bas  been  assigned,  as  ool- 
lateral security,  a  promissory  note,  payable 
on  or  before  a  certain  date,  under  an  agree- 
ment by  which  demand  and  notice  of  non- 
payment are  waived,  is  under  no  obligation 
to  demand  or  insist  upon  payment  of  tbe  note 
before  it  becomes  due.  This  is  so,  although 
the  maker  of  the  note  expressed  a  willing- 
ness to  pay  it,  and  tbe  bolder  might  have 
collected  it  by  insistin|;  upon  payment.   lb, 

A  pledgee  of  negotiable  paper  as  collat- 
eral security  is  bound  to  ordiniary  dillgenoe 
to  preserve  tbe  legal  validity  and  pecuniary 
value  of  tbe  pledge,  and  must  take  active 
measures  to  prevent  a  loss  by  iBselreney  el 
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parties  liable  upon  the  oollateral  note.  He 
»  liable  to  tbe  extent  of  snchloesocoasioned 
through  his  negligence.  Lasndmion  v.  fFiii- 
dom,  W>  D.  301. 
Whether  negotiable  paper  is  held  in  mort- 
age or  ple^e,  which  is  indorsed  to  and 
eld  by  a  oreditor  as  a  secnrity  for  the  pay- 
ment of  a  debt,  without  any  other  exjmsa 
i^reement,  ^tMsre.  Ikmohoe  ▼.  Qcanble^  d9  D. 

A  pledgee  of  negotiable  paper  has  gener^ 
ally  a  right  to  coUeot  the  whole  amount  of 
securities  pledged  to  him,  end  account  to 
the  pledgor  for  the  surplus  over  his  debt. 
But  m  case  of  accommodation  paper  pledged, 
tbe  pledgee  can  recoTer  of  the  maker  only 
the  amount  of  the  debt  due  him  from  the 

gedgor.  Aaa$  Bamk  t.  Doyk.  11 K  219;  98 
.  868. 

One  to  whom  a  promissory  note  is  pledged 
as  collateral  security  for  a  debt,  unless 
specially  authorised,  cannot  sell  the  same 
en  default,  but  is  bound  to  collect  it  at  ma- 
turity, and  apply  the  proceeds  to  the  debt. 
/oJM  /nw  Co.  T.  8aok>  Firt  Brick  Ofc,  26  R. 
S41. 

The  plaintiff  assigned  to  the  defendant 
two  promissory  notes  as  eoUateral  securi^. 
The  defendant  eot  judgment  on  the  notes, 
end  sold  the  maker's  real  estate  on  the  judg- 
ment in  execution,  without  the  knowledge 
of  or  notice  to  the  plaintiff,  for  about  one 
twentieth  of  its  vslue;  the  defendant's 
minor  daughter  bidding  it  in  at  his  sugges- 
tion, there  being  no  other  bidders  present. 
The  defendant  afterward  sot  judgment 
Against  the  plaintiff  for  the  balance.  In  a 
suit  to  restrain  the  collection  of  that  judg- 
ment,—  heki^  that  the  defendant  must  be 
restrained  and  account  for  the  Ices,  ife- 
Qu€en'$  Appeal,  49  R.  592. 

84.  redemption.. —The  note  of  a  third 
person  indorsed  and  delivered  as  security  to 
a  creditor  for  the  payment  of  a  debt  due  from 
the  payee,  no  time  for  redemption  being 
specified,  may  be  collected  by  the  creditor 
if  not  redeemed  before  it  becomes  due.  Huni 
Y.  NtMn,  26  D.  616. 

The  question  as  to  whether  the  debtor's 
right  01  redemption  of  such  note  is  forfeited 
if  not  exercised  in  his  life-time,  does  not 
arise,  where  the  note  is  collected  in  the  life- 
time of  both  parties,  and  there  has  been  no 
demand  or  tender  of  the  amount  of  the  debt 
secured,    lb. 

If  a  pawnee  has  two  remedies,  to  sell  at 
law  after  default  and  notice,  or  to  foreclose 
in  equity,  no  reason  exists  why  a  pledgor 
^ould  not  be  furnished  with  the  equitable 
remedy  to  redeem.  Brywn  v.  Bayner,  90 
D.  69. 

One  to  whom  shares  of  stock  had  been 
pledged  as  collateral  security  sold  them 
wrongfully,  but  for  the  full  market  price  at 
the  time.  Upon  a  bill  in  equity  to  redeem 
the  shares,  hM,  that  the  plaintiff  was  enti- 


tled to  be  placed  in  the  same  poeitioii  as  if 
the  sale  had  not  been  made ;  and  that  the 
defeudant  might  be  charged  with  the  Talne 
of  the  shares  at  the  time  of  filing  the  biU. 
Fowie  ▼.  Ward,  18  R.  634. 

Stock  was  pledged  in  1871,  the  pledgee 
advancing  money  on  it  from  time  to  time 
while  its  value  fluctuated  from  twenl^  cents 
on  the  dollar  up  to,  but  never  more  than 
the  amount  advanced.  'In  1881  the  pledgee 
sold  it  for  lees  than  the  amount  advanced. 
In  1884  the  pledgor  sought  to  redeem  and 
to  hold  the  pledjgee  accountable  for  its  value, 
greatly  appreciated  after  the  sale.  Held^ 
that  hie  bill  should  be  dismissed  on  aoeonnt 
of  the  stalenees  of  tbe  demand.  CfUmtr  t. 
jrom^60R.86. 

poisoir. 

Saleeet  by  dmggists,  see  Apothmabzh^  t. 

poisoimro. 

See  Obimznal  Law»  29. 

POUOB  DEPABTXBNT. 

See  MuvioiPAL  Ck>iiPO]iATioHa,  86L 

POUOB  POWBBw 

Of  itate,  what  statutes   are   within,  aee 
Statuth,  28. 

pouoiss  OF  nrsuBAVox. 

Actions  on,  see  Insubasob,  6. 

Execution  o^  see  Iitburaiiok,  4. 

Of  marine  insurance,  see  Insuramci,  91^ 

101. 
Fisrol  evidenoe  to  explain,  see  Btzdbhcil 

121. 
Reformation  of,  see  Equity,  39.' 


POIililNa  THE  JXJBY. 

See  TBIA^  101,  200. 

P0I.LT7TI0N  OF  BUNNIVO 
WATSB. 

Restraining,  see  Ikjukotion,  24. 

PONDS. 
Lands  bounded  on,  see  Boundabim,  lOl 

POOB  AND  POOB-LAWS. 

(Inelmdes  the  validity  and  interpretation  ol 
poor-laws,  and  the  relief  and  maiateuance  ol 
paupen,  either  at  public  expense,  or  at  the 
charge  of  kindred  liable  thereior.] 

Effect  of   bankrupt  aet  on  poor-laws^  aee 
Bankkuftot,  7. 

I.    Support  at  PrBLio  Exfbitbb. 
II.    OoMPxixiKo  Support  bt  Ktwdbbd. 

L    Suppobt  at  Pubuo  Bzfbmsb. 

1.  Oonatittttionality  of  poor-laws.* 
—  A  state  statute  authorised  two  overseers 

*  Conitttutlonallty  of  itatntes  Awarding  eus* 
tody  of  poor  children  to  overseen  of  poor*  see 
note,  66  &.  456-482. 
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W  tiM  poor  in  any  town,  by  writing  under 
tbeir hiuid,  to  oommitpaaperB  and  vagrants 
to  tho  workbonse.  BM,  in  TioUtion  of  tbo 
fonrteentb  amendmont  to  the  oonetitation 
of  the  United  States,  as  it  deprived  a  person 
W  liberty  without  due  prooess  of  law.  ParP- 
kmdr.  Amgor,  20  R.  681. 

Where  the  state  oonstitution  declares  that 
the  oounties  shall  respeotively  provide  for 
tiieir  paopers,  an  act  to  establish  and  main- 
tsin  a  state  asylum  for  the  poor  and  maimed 
el  the  state  is  not  warranted  b^  a  oonstiiu- 
lional  proriaion  for  "institutions  for  the 
assae,  blmd,  and  deaf  and  dumb,  and  such 
other  benerolent  institutions  as  the  publio 
pod  may  require."    State  ▼.  HaUock,  33  R. 

8.  Xiiabilit^  of  town  for  support  — 
A  Tordict  and  judgment  against  a  town  in 
an  action  for  the  support  of  a  pauper,  though 
fondered  after  the  aot  of  incorporation,  are 
evidence  of  the  reputation  of  the  place  as  a 
town,  if  their  were  founded  on  a  claim  and 
eettiement  of  a  prior  date ;  and  they  are  ad- 
misaible  to  rebut  the  presumption  that  the 
town  was  not  incorporated  before,  though 
they  would  have  no  tendency  to  prove  an 
incorporation  fifteen  years  prior  to  the  act 
of  incorporation.  Their  e£fect  would  not  be 
■aodifiea  by  the  fact  that  the  plaintiff  in  the 
action  afterwardi  supported  uie  same  pau- 
per ;  and  such  fact  would  have  no  tendency 
to  rebut  the  effect  of  the  verdict  end  judg- 
ment as  evidence  of  the  reputation  of  tlie 
corporate  character  of  the  town.  Bow  v. 
AUeruiowi^  69  D.  480. 

8.  Bights  of  town  incident  to  the 
U&bility. — The  issuance  of  a  warrant  on 
incompetent  testimony  is  merely  erroneous, 
and  does  not  render  the  proceedinff  void,  as 
where  the  warrant  is  issued  solely  en  the 
testimony  of  the  wife  of  the  person  whose 
property  in  seixcd  thereunder.  IkmonbM  t. 
Rmaar,  34  D.  838. 

A  town  liable  for  the  support  of  a  poor 
maji  can  not  maintain  an  action  against  him 
by  whose  fraudulent  act  he  was  reduced  to 
poverty.  Only^  the  party  defrauded  is  en- 
titled to  sn  action,  either  at  law  or  in  chan- 
cery.    MUkm  ▼.  ifflory,  34  D.  671. 

Townships  advancing  money  to  relieve  in- 
digent persons  may  recover  the  same  from 
the  person  or  municipal  authority  obligated 
to  support  such  persons  only  in  case  of  a 
neglect  of  such  obligation  or  a  refusal  to 
support  such  persons.  Aihland  Co.  t.  JikK- 
land  Co.  Infirmary,  70  D.  49. 

4.  Powers  and  duties  of  officers.  — 
Overseers  of  the  poor  are  a  corporation  for 
certain  pnipoaes,  and  for  the  execution  of 
their  trust  may  sue  and  be  sued  and  are 
li»ble  in  debt  for  the  obligations  contracted 
by  their  predecessors.  Todd  v.  BMmU^ 
13  D.  622  ;  Chtmtine  v.  Oveneert,  30  D.  604. 

Where,  pending  a  motion  asainst  their 
pcedeoessors  for  moneys  officially  recieved 


and  unaccounted  for,  the  plaintiffs'  term  ui 
office  expires,  their  motion  does  not  abate, 
but  they  may  proceed  and  prosecute  it, 
being  themselves  accountable  to  their  suc- 
cessors for  the  money  recovered*  Chaplme 
T.  Over§ea$,  80  I>.  504. 

The  presumption  is  that  a  town  has  two 
overseers  of  the  poor  until  the  contrary 
appears,  where  the  statute  requires  each 
town  to  elect  two.  Downing  t.  Rugar^  34 
D.  223. 

One  or  two  oTcrseers  of  the  poor  may,  by 
consent  of  the  other,  act  alone,  as  the  agent 
or  deputy  of  both,  in  applying  for  and  ex- 
ecuting a  warrant,  under  the  statute,  &:gain8t 
4he  property  of  one  who  has  alMoonded, 
leaving  nis  family  <^argeable  to  the  town, 
and  the  consent  of  the  other  overseer  will 
be  presumed,  if  the  warrant  is  reffular  on 
its  face,  and  recites  an  application  uy  both. 
lb. 

The  presumption  that  an  overseer  of  the 
poor  acted  regularly,  and  with  the  consent 
of  his  colleague,  in  proceeding  against  the 
property  of  one  who  nas  absconded,  leaving 
his  lamily  chargeable  to  the  town,  must  pre- 
vail, and  justify  his  acts  until  the  want  of 
such  consent  is  affirmatively  shown  by  the 
testimony  of  the  other  overseer,  he  being  a 
competent  witness.    Ih. 

A  return  in  the  name  of  only  one  of  the 
overseers  of  the  poor  of  a  seizure  of  the 
property  of  one  who  has  absconded,  leaving 
his  family  chargeable  to  the  town,  is  infer* 
mal  only,  if  jurisdiction  has  been  regularly 
acquired,  and  not  impeachable  in  an  action 
against  tiie  overseer  who  made  the  seizure. 
lb. 

6.  How  a  settlement  may  he  ac- 
quired.—  A  year's  settlement,  under  the 
act  of  1797,  does  not  require  that  the  pau- 
per should  be  constantly  with  his  family, 
provided  their  place  of  abode  is  his  domicile. 
Burlingtm  v.  CalaU,  18  D.  691. 

*' Coming  and  residing  within  the  state,'' 
within  the  meaning  of  the  act,  does  not  re- 
quire a  coming  from  another  state,  but  a 
coming  from  any  place  to  the  town,  or  being 
and  residing  there  when  the  act  was  passed, 
is  sufficient.     lb. 

Service  by  a  pauper  under  a  contract  for 
the  space  of  a  year  gains  a  settlement, 
whether  aU  performed  under  one  contract 
or  whether  performed  under  several  distinct 
contracts.     Heidleberg  v.  Xr^rm,  34  D.  666. 

Residence,  to  gain  a  settlement  under  the 
pauper  law,  means  home  or  dwelling-place. 
Warren  v.  ThoTnasUm,  69  D.  69. 

But  residence,  dwelling-place,  and  home 
differ  from  a  settlement,  under  the  pauper 
law,  and  a  person  may  have  a  settlement  in 
one  town  and  a  residence  in  another,     lb, 

A  residence  does  not  involve  continued 
personal  presence  necessarily,  and  temporary 
absences  do  not  work  a  change  of  residence. 
lb. 
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Beaidenoe  is  acquired  only  by  a  penonal 
preaence  without  present  intent  to  depart^ 
under  the  pauper  law.  and  when  once  ac- 
quired, is  lost  only  by  departure  with  intent 
to  abandon  it.    lb. 

Domicile  is  not  synonymous  with  resi- 
dence, dwelling-place,  or  home,  in  its  or- 
dinary legal  sense,  but  it  must  be  regarded 
as  synonymous  with  those  terms  when  used 
with  respect  to  the  $tcUu$  of  a  pauper  as  to 
habitation.    lb. 

Residence  under  the  pauper  law  is  aban- 
doned by  a  departure  without  a  present  in- 
tent to  return,  and  a  subsequent  intent  to 
return  formed  upon  a  disappointment  of 
business  expectations  does  not  cure  th^ 
abandonment.    lb, 

A  particular  house  to  which  a  party  may 
resort  as  matter  of  right  is  not  necessary  to 
enable  him  to  acquire  or  maintain  a  resi- 
dence, within  the  meaning  of  the  pauper 
law.    lb. 

Under  the  pauper  laws  a  residence  once 
established  may  be  abandoned  or  lost  with- 
out having  acquired  another  ;  and  the  con- 
tinuance of  a  residence  of  a  pauper,  who  has 
left  his  place  of  abode,  taking  all  he  has, 
and  with  no  intention  as  to  returning,  de- 
pends, in  no  degree,  upon  the  fact  of  his 
return.  North  larmnUh  ▼.  West  Oardmer, 
4  R.  279. 

A  lunatic's  place  of  settlement  is  not  in- 
ralidated  or  changed  by  confinement  in  an 
asylum  or  jail  by  lawful  authority.  Ash' 
land  Co,  r,  lOchland  County  Ii\firmaryt  70  D. 
49. 

Imprisonment  in  a  state  prison  for  two 
years  for  an  offense  not  a  felony  does  not  of 
itself  interrupt  or  terminate  the  prisoner *8 
residence  under  the  pauper  law.  BaUimort 
r.  Town  of  Chester,  38  R.  677.  Nor  does  im- 
prison men  t  for  five  years  do  so.  Topaham  v. 
LewisUm,  43  R.  584. 

6.  Derivative  settlements.  —  Attain- 
ing the  age  of  twenty-one  is  not  ipso  facto 
emancipation,  in  respect  to  the  question  of 
settlement ;  so  long  as  the  child  remains 
single,  enters  into  no  contract  inconsistent 
wiui  tiie  idea  of  his  bein^  a  member  of,  and 
in  a  subordinate  situation  in  his  father's 
family,  acquires  no  settlement  for  himself, 
and  makes  his  father's  house  his  home,  no 
matter  what  his  age  may  be,  he  will  f oUow 
any  newly  acquired  settlement  of  his  father. 
AUxandria  v.  Bethlehem,  31  D.  229. 

An  idiot  living  with  his  father  may  derive 
a  settlement,  no  matter  what  his  age  may 
be.    lb. 

The  settlement  of  the  parents  determines 
the  settlement  of  an  nnemancipated  child, 
and  where  the  head  of  the  family  chan^ 
his  settlement,  that  of  his  children  changes 
with  him.  This  is  the  case  when,  upon 
death  of  the  father,  the  mother  becomes  the 
head  of  the  family.  BurrtU  Township  r. 
Pittslmrg  etc.,  1  R.  441. 


N.  W.,  the  widowed  mother  of  A.  K.  W., 
removed  from  the  township  of  Burrell,  where 
she  had  a  settlement,  to  Pittsburgh.  She 
there  leased  a  house,  and  resided  in  it  until 
her  death.  In  the  meantime  A.  K.  W.  be- 
came deranged,  and  after  the  death  of  hia 
mother  became  a  pauper.  Held,  that  by  the 
act  of  the  mother  changing  her  settlement, 
that  of  A.  K.  W.  was  also  changed,  and 
that  Burrell  township  was  not  liable  for  the 
support  of  the  pauper.     lb. 

Although  the  father  and  mother  stand 
upon  a  different  footing  as  to  their  children, 
in  relation  to  private  parties,  in  regard  to 
the  public  their  standing  is  the  same,  lb, 

7.  Effect  of  changes  in  towns  or 
counties.  —  The  new  county  made  by  di- 
viding an  old  one  is  not  chargeable  with  any 
expense  incurred  by  the  old  county  in  keep- 
ing a  pauper  whose  proper  residence  is  in 
the  new  one,  until  he  has  becA  removed  to 
the  new  one  with  the  request  that  he  be  i«- 
oeived  and  taken  care  of  uy  the  oommis8ioi&* 
ers.  Ashkmd  Co.  v.  Richland  Co.  Infirmarw, 
70  D.  49. 

Paupers  who  become  settled  remain  a 
charge  on  the  township  whose  territory 
affords  them  a  dwelling-place,  without  re- 
gard to  the  former  name  or  boundaries  of 
the  township  from  which  they  have  become 
separated,     lb. 

The  new  oounty,  when  formed,  shall 
receive  and  become  chargeable  with  all  pau- 
pers having;  a  residence  and  legal  settlement 
in  the  territory  of  which  it  is  composed.  Jh, 

8.  Bemoval  of  paupers.  — An  order 
for  the  removal  of  a  pauper,  his  family  and 
effects,  from  one  town  to  another,  is  valid 
as  to  the  pauper  only.  Neidmry  v.  Brun^ 
tojdfc,  19  D.  7(m. 

Directors  authorized  to  remove  paupers 
to  a  county  whose  commissioners  are  obli- 
ffated  to  receive  them  may  sue  and  recover 
For  a  breach  of  duty  if  such  paupers  are  not 
received.  Ashland  Co,  v.  Bkhlamd  Co,  /»- 
firmary,  70  D.  49. 

The  expenses  of  returning  paupers  to  the 
commissioners  of  a  new  ooun^  carved  from 
the  old  one,  together  with  the  charges  for 
keeping  them  from  that  period,  is  the  limit 
of  recovery  in  case  such  paupers  are  not  fe« 
ceived.    lb. 


II.     COMPXIXnTO    SUFPOBT    BT    EnmRsoi 

9.  In  general.*— The  burden  of  sup- 
porting poor  relations  is  not  to  be  imposed 
when  it  would  be  likely  to  reduce  those 
upon  whom  it  is  thrown  to  poverty  and  want. 
CoUbrock  V.  Stetoartstoum,  64  D.  275. 

A  man's  liability  to  support  his  poor  rela- 
tions arises  only  when  he  can  support  him- 
self, his  family,  and  the  paupers,  from  his 
annual  income.    lb. 

The  ability  of  a  man  to  support  his  poos 

*Poor  relations,  liability  tor  support  of.  see 
note.  64  D.  279-281. 
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reUUoDs  ia  to  be  judged  of  with  reference  to 
existing  state  of  thinn.  The  jury  need  not 
be  satisfied  of  his  abifity  to  sapport  his  poor 
relations  under  all  the  contingencies  which 
may  happen,  because  the  abihty  of  the  rel- 
ative may  become  lees,  or  the  wants  of  the 
pauper  may  become  greater.    Ih, 

A  charge  by  the  court  that  a  "  man  may 
have  reached  that  time  of  life,  and  be  in 
meh  ciroumstanoes,  tliat  it  might  not  be 
unreasonable  to  require  him,  if  necessary, 
to  traneh  upon  his  capital "  to  support  his 
poor  relations,  is  erroneous,  as  all  that  he 
la  required  to  spend  is  the  surplus  of  his 
annual  income.    76. 

10.  Til  ability  of  parent  or  ohild.  — 
Kindred  by  consanguinity  of  sufficient  abil- 
ity to  contribute  to  support  of  paupers  are 
reqnired  by  statute  to  do  so,  but  such  stat- 
ute does  not  embrace  within  its  provisions 
the  support  of  an  illegitimate  child  who  has 
become  chargeable  as  a  pauper.  Hiram  v. 
Fierce,  71  D.  555. 

A  complaint  setting  forth  that  a  child  has 
been  supported  by  the  complainant  town  as 
a  pauper,  since  a  certain  day  named  therein, 
sufficiently  alleges  that  the  town  bad  in- 
curred expense,     lb. 

A  complaint  signed  and  made  by  an  attor- 
ney in  behalf  of  a  town,  to  recover  the 
charge  for  the  support  of  a  pauper,  is  suffi- 
cient,    /ft. 

1 1. of  husband  or  wife.  —  A  hus- 
band ^  is  not  liable  fur  the  maintenance  of 
his  wife's  parents.  CofmniuUmen  v.  OaneeUf 
23  D.  139. 

An  insane,  starvins  and  shelterless  wife, 
afaeent  from  her  husband,  is  a  ''  poor  per- 
son, *'  although  her  husband  is  able  to  sup- 
port her ;  and  her  husband,  voluntarily 
permittiAg  her  to  be  absent  and  a  public 
ebnrs^  is  liable  to  the  public  authorities 
for  her  anpport.   Ocodak  v.  Lawrence,  42  R. 


Cootinnance  for,  see  Triai.,  128. 

JPOlUTlVJfi  XVIBEVOX. 

Hovr  distinguished  from  negative ;  weight, 
etcu,  see  Bvidxmoi,  10. 

P08ITXVB  TESTIKONT. 
Stronger  than  negative,  see  Wmrusn^  77. 

P08SB88I0N. 

Avennrnt  as  to»  in  indictment  for  larceny, 

see  Larcbnt,  21. 
By  tenants  in  common  of  realty,  see  Co- 

TBlTANOy,  9. 

Damages  in  lien  of,  see  Rbplivik,  32. 
Dedarations  as  to  character  of,  see  Bn- 

osNCB,  152-155. 
In  grantor,  when  avoids  deed  of  land,  or 

peraonality,  see  PRAVDirLurr  Cohtst- 

10-14. 


Necessity  of,  to  maintain  forcible  entry,  see 

FORCIBLB  SMTBT,  6. 

Necettsity  of,  to  sustain  lien,  see  Lnifs,  8. 
Of   assets,    by  assignor  for  creditors,  see 

ASSIGNMKNTS,  etc.,  31. 

Of  bill  or  note,  as  evidence  of  title,  see  BfLU 

AMD  NoTKS,  278. 

Of  burglar's  tods,  see  Burolart,  13. 

Of  counterfeit  coin,  see  Coumtbrfsitivo,  H 

Of  deed,  e£fect  of,  see  Drkds,  38. 

Of  land,  purchaser's  right  to,  see  VnrDOB 

AND  PuRCUA.SBR,  17. 

Of  purchaser  of  land,  when  satisfies  statute 

of  frauds,  see  Vrmdob  aitd  PuBaHaa% 

11. 

Of  real  property,  see  Real  Propbbtt,  2,  X 

Of   realty,    enjoining   disturbanoe   oif»  tee 

iNJUKOnON,  21. 

Of  stolen  goods,  effect  of  proof  of,  see  Lab* 

ORMT,  25. 
Proof  of,  by  reputation,  eta,  see  BviDnrc^ 

67. 
Recovery  of,  see  EjiarMBNT ;  Rrplbvut,  31* 
Recovery  of,  by  landlord,  see  Lamdlobb 

ARD  Tenant,  IV. 
Remaining  in  seller,  effect  of^  see  Salb,  14k 
Right  of  mortgagor  to  retain,  see  Cbattbl 

MORTOAOBS,  20. 

Rights  of  mortgagee  in,  see  Mortoagbs,  SSL 

Sales  of  soods  not  in,  see  Salbs,  8,  0. 

Suit  for,  l>y  purchaser  at  execution  sale,  see 

EXBOUTION,  109. 

To  support  action  for  trespass  on  land,  see 
Trespass,  14,  15. 

To  support  trespass  de  botii$,  see  Tbibpab^ 
30. 

Trespass  to  recover,  see  Trbsfabs,  48. 

What  necessary  to  maintain  replevin,  see 
Replbyik,  10. 

What  necessary  to  support  trover,  eee  Tro- 
ver, 4. 

When  will  support  ejectment,  see  Ejbot- 

MENT,  4-8. 

Writ  of,  in  ejectment,  see  Ejeotmbnt,  48. 
See  also  Advermb  PoesEssiON,  4, 5, 9, 11, 14 

POSTHUKOXra  OHILDBEV. 

When  take  as  distributees,  see  Dieibibv* 

noN,  5 ;  Wills,  79. 
When  take  by  descent,  see  Dbsobiit,  10. 

POSTINQ. 

Of  notices,  see  Kotiob,  9. 

See   also  Mailxro. 

P0STMASTEB8. 

Rights,  duties  and  liabilities  of,  see  Poovi 
ovnoE,  2,  3. 


P0ST-NT7PTIAI*     BETTIiEKEKXa 

See  Marriage  and  Diyoris,  28. 

POST-OFFIOB. 

llncludes  the  carrjing  of  the  mail;  the  righti, 
duties  and  liabilities  of  postmasters  and  other 
postal  officers ;  and  offenses  under  the  postal 
laws.] 
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What  proper  for  deposit  of  notice  of  dis- 
honor, tee  Bills  and  Notes,  202.  See 
also  Mail. 

1.  OontraoUfor  carrying  the  mail.* 
--  Mail  contractors  are  not  liable  in  assump- 
sit for  money  inclosed  in  a  letter,  handed 
to  and  lost  by  the  mail -carrier  employed  by 
them,  and  through  his  neglect.  Eutchku  t. 
BradseU,  63  D.  248. 

A  mail  carrier  is  not  an  officer  of  the  gOY- 
emment,  bnt  is  the  private  agent  of  the 
contractor  for  carrying  the  mail,  and  the 
latter  is  liable  to  third  persons  fos  any  in- 
jury sustained  through  the  negligence  or 
default  of  such  agent  in  the  performance  of 
his  duties.    Sawyer  r,  Corso,  94  D.  445. 

A  mail  carrier  not  sworn  as  required  by 
the  act  of  Congress  is  the  private  agent  of 
the  contractor  who  employs  him,  and  such 
contractor  is  liable  for  his  defaults.     IK 

The  failure  of  a  mail  carrier  to  take  the 
oath  prescribed  by  the  act  of  Congress  does 
not  make  the  mail  contractor  who  employs 
him  an  insurer,  but  he  is  liable  to  third  per- 
sons for  injury  caused  by  the  negligence  or 
default  of  such  carrier.    lb. 

One  who  contracts  to  carry  the  mails  for 
the  government  is  neither  a  common  earner 
nor  a  private  carrier,  and  is  not  liable  to  the 
owner  for  money  stolen  from  the  mails  by 
his  subordinates;  and  his  promissory  note 
given  therefor  is  without  consideration  and 
creates  no  liability  as  between  the  parties. 
Foster  ▼.  MeUe,  30  R.  504. 

A  common  carrier,  who  is  also  a  con- 
tractor with  the  government  for  carrying 
the  mails,  u  not  liable  as  a  common  carrier 
to  the  sender  of  a  letter  by  mail  for  its  loss. 
Central  R.  R,  etc.  Co,  v.  Lampley,  52  E.  334. 

8.  Bights  of  postmasters,  gener* 
ally.  —  The  office  of  postmaster  is  an  office 
of  profit  and  trust,  under  the  authority  of 
congress.     McGregor  v.  Bakhj  39  D.  231. 

A  person  can  not  hold  the  offices  of  post- 
master and  justice  of  the  peace  at  the  same 
time,  and,  although  a  postmaster  is  eligible 
to  any  executive  or  judiciary  office  in  the 
state,  he  must  surrender  his  office  of  post- 
master, to  be  able  to  hold  such  executive  or 
Judiciary  office.    /& 

A  postmaster  is  a  public  officer,  and  in  the 
discharge  of  his  trust  is  bound  to  exercise 
his  judgment  for  the  public  benefit  in  locat- 
ing his  office,  and  any  contract  for  the  sale 
of  this  exercise  of  his  judgment  for  bis  pri- 
vate emolument  interferes  with  the  discharge 
of  his  official  duties  and  is  void.  Spenee  v. 
Harvey.  83  D.  69. 

A  contract  by  a  postmaster  to  locate  and 
oontinue  his  office  at  a  particular  place  might 
be  valid,  when  necessary,  in  order  to  secure 
a  fit  location,  but  such  necessity  would  be 
required  to  be  affirmatively  shown  to  sus- 
tain an  action  on  the  contract,     fb, 

•  See  note  on  contracts  for  carrying  the  mall, 
43  D.  20i.  210. 


In  an  action  of  trespass  quare  dauaum  and 
for  assault,  defendant  pleaded,  that  the  loai§ 
was  part  of  plaintiff's  house,  which  had  been 
used  by  him  while  postmaster  as  a  post- 
office  ;  that  one  G.  havins  succeeded  him  in 
that  office,  had  license  from  him  to  enter 
and  remove  the  public  property  of  the  United 
States;  that  defendant,  as  assistant-post- 
master and  servant  to  G.,  and  by  his  direo- 
tion,  attempted  to  enter  for  that  purpose^ 
but  was  resisted  and  assaulted  by  plaintiff^ 
whereupon,  etc.  (justifying  the  trespass) 
Held,  that  the  justification  was  good,  and 
would  have  been  so  without  averment  of 
license.     Sterling  v.  Warden,  12  R.  80. 

3.  Their  duties  and  UabUities.*  — 
Where  a  letter  containing  money  is  lost 
after  being  delivered  to  a  postmaster,  he  is 
liable  for  want  of  ordinary  care,  in  an  action 
on  the  case  for  his  neglect ;  but  he  is  not 
liable  to  an  action  for  money  had  and  re- 
ceived, unless  it  be  shown  that  he  put  the 
money  to  his  own  use.  Dai^orih  v.  Grant, 
39  D.  224. 

A  postmaster  is  liable  to  an  action  of 
trover  in  a  state  court  (otherwise  competent 
for  detaining  matter  in  the  mail  under  his 
charge,  addressed  to  plaiotiffl  TeaU  v.  F^ 
ton,  49  D.  352. 

A  postmaster  does  not  act  judicially  in  de- 
termming  whether  a  parcel  of  mail  matter 
is  chargeable  with  letter  or  newspaper  post- 
age.   To. 

A  postmaster  is  liable  for  his  servant')! 
negligence,  carelessness,  and  default,  as  well 
as  his  own,  and  a  civil  action  will  lie  for  a 
larceny  of  a  letter  containing  money  which 
was  stolen  from  his  office.  Coleman  T.  iVa- 
sjer,  53  D.  727. 

An  assistant  postmaster  is  merely  the 
servant,  or  aeent  of  the  postmaster,  and 
the  doctrine  of  the  common  law,  that  the 
principal  who  holds  out  an  agent  or  servant 
m  any  public  employment  is  liable  in  case 
for  his  negligence,  will  apply.  Qoleman  ▼. 
Frazier,  53  D.  727  ;  Keenan  v.  Southworth,  14 
R.  613. 

4.  Offenses  under  the  postal  laws. 
—  The  levy  of  an  execution  upon  a  ferry- 
boat does  not  obstruct  the  passage  of  the 
mail  within  the  meaning  of  the  act  of  Con- 
gress making  it  a  penal  offense  to  "  know- 
ingly and  willfully  obstruct  or  retard  the 
passage  of  the  mail,  or  of  any  driver  or 
carrier,  or  of  any  horse  or  carriage  carrying 
the  same,**  where  no  mails  were  on  the  boat 
at  the  time  of  levy,  though  they  were 
brought  on  soon  afterwards.  La&rop  v. 
iTit/c/^ton,  83  D.  112. 

POSTPONEKEirr. 

Of  auction  sale,  see  AtrcnoN,  3. 
Of  criminal  trial,  see  Trial,  135. 
Of  execution  sale,  see  Eiuscurioif,  8S. 

*  Liability  of  postmasters  for  loss  of 
ter.  see  note,  42  D.  20S,  208. 
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Of  poblio  nle,  we  Judicial  Sals,  4 

See  COHTIKUAKCB. 

POUNI>A0B. 
Right  of  sheriff  t(s  see  Shbrivib,  1L 

POWEB. 

In  wUl,  sales  of  land  under,  see  BzsoDTOBS 

AND  ADVINIVrRATOBS,  47. 

To  make  war,  see  Wab,  2. 

To  punish  contempt,  see  CoirmiFr,  1-fi. 

To  revoke  a  will,  see  Wills,  28. 

To  sell,  mortgages  with,  see  Mortoaoks,  83. 

POWXB  OF  8AUB. 

Ib  mortgage,  foreclosure  under,  see  Mobt- 

OAOBS,  112-119. 


[Tnetndes  the  Talldlty,  interpretation,  and  ex- 
eearloa  of  powers  conferred  by  written  instm- 
meats,  upon  one  person,  to  dispose  of  the  prop> 
eriy  of  another.! 

Of  agents,  see  Aobkct,  2. 

Of  arbitrators,  see  Arbttratiov,  ete.,  IS. 

Of  assignee  for  creditors,  see  AssiotrifXMTS, 

etc,  39-41. 
Of  auctioneers,  see  Auonov,  1. 
Of  bank^  see  Baxks  and  Ban  kiko,  8. 
Of  commissioners,  see  GomiiAsioNBRS,  1. 
Of  corporate  officers,  see  Corfu  rations*  146. 
Of  corporations,  see  Corporations,  IY. 
Of  courts  of  probate,  see  Wills,  44. 
Of  foreign  corporations,  see  Corporations, 

18^188. 
Of  public  agents,  see  Agbnot,  102, 103, 105. 
Of  public  officers,  see  Opficbrs,  10-24.  ' 
Of  receivers,  see  Corporations,  177  ;  Rail- 

BOAD  COMPANIBS,  13. 

Of  savings  banks,  see  Banks  and  Banking, 

77. 
Of  attorney,  see  Agbnot,  24-31. 

1.  Bzecution  and  validity  of  instru- 
ments conferring  powers.  —  A  power  to 
sell  and  convey  land  not  under  seal,  thoueh 
insafficient  to  authorize  the  execution  of  a 
conveyance  of  the  fee,  is  nevertheless  a  suf- 
ficient authority  for  the  execution  of  a  con- 
tract of  sale ;  and  an  instrument  made  by 
the  donee  reciting  the  sale  is  a  sufficient 
"note  or  memorandum**  of  such  contract, 
and  though  inoperative  as  a  conveyance,  is 
good  as  an  agreement  to  convey.  l>Ktton  v. 
Wartehamer,  82  D.  765. 

Where  a  trust  is  void  under  the  rule 
against  perpetuities,  a  power  to  lease  which 
is  not  a  mere  power  distinct  from  the  trust, 
leaving  the  act  to  be  done  at  the  will  of  the 
party  to  whom  it  is  given,  but  is  mixed  and 
blended  with  the  trust,  and  is  as  imperative 
in  its  execution  as  the  trust  itself,  is  also 
void.    Bammn  v.  Bamum,  90  D.  88. 

S.    Their  interpretation.  ~  In  consid- 
ering the  extent  of  a  power,  the  intent  of 
the  parties  must  control.     In  conformity 
with  this  intent  a  general  power  may  be 
8  A.  D.  R.  — 172 


limited,  or  a  limited  power  made  general. 
Wilaon  V.  Troup,  14  D.  458. 

A  power  to  a  feme  covert  to  convey  will 
be  strictly  construed,  and  a  power  to  con- 
vey by  **  will  or  deed  of  gift,"  will  not  in- 
clude the  power  to  convey  by  bill  of  sale. 
MarshaU  v.  SiepJiens,  47  D.  601. 

Every  general  power  or  duty  given  or 
enjoined  implies  every  particular  power  nec- 
essary to  its  exercise  or  performance.  Heard 
V.  Pieme,  54  D.  767. 

Where  a  discretionary  power  is  not  exer- 
cised, the  whole  of  the  objects  who  are  with- 
in it  will  take  in  equal  shares.  So  must  it 
be  in  the  disposition  of  a  part  where  the 
power  is  not  exercised  as  to  the  part.  CHfit 
V.  McRee,  73  D.  186. 

Powers  are  to  be  construed  in  the  light  of 
the  purpose  which  the  agent  or  depositary  is 
appointed  to  accomplish.  BaJUmort  v.  ^ey- 
no&t,  83  D.  535. 

Every  power,  the  direct  object  of  which 
is  to  create  a  per^tuity,  is  generally  held  to 
be  absolutely  void;  the  exceptions  to  the 
rule  arise  out  of  the  distinction  between  gen- 
eral and  limited  or  special  powers.  Bar* 
tmrn  V.  Bamum,  90  D.  88. 

8.  Execution  of  powers,  generally. 
— Where  a  person  takes  by  execution  of  a 
power,  he  takes  under  the  authority  of  the 
power,  equally  as  if  the  power  and  its  exe- 
cution bad  been  incorporated  in  one  instru- 
ment.   DooUuU  V.  Lewis,  11  D.  389. 

A  power  delegated  to  two  or  more  for  a 

Erivate  purpose,  must  be  executed  by  all; 
ut  in  matters  of  public  concern  a  majority 
may  act  if  all  are  were  present.  McCoy  v. 
Curiice,  24  D.  113. 

A  power  given  to  executors  jointly  cannot 
be  exercised  by  one  alone.  Brown  v.  Ifod- 
ton,  13  D.  187. 

Where  slaves  were  devised  to  a  husband 
and  wife  for  life  with  power  to  dispose  of 
them  as  they  pleased  among  their  children 
during  their  lives  or  at  death,  it  was  held 
that  a  continued  loan  for  more  than  five 
years  .to  one  of  the  children  rendered  the 
slaves  liable  for  such  child*B  debts  the  same 
as  if  the  power  had  been  formally  executed 
by  gift.    Bwing  v.  Handtey,  14  D.  140. 

Ae  power  to  mortgage  authorizes  the  ex- 
ecution of  a  mortgage  with  a  power  of  sale, 
particularly  where  it  is  the  custom  of  the 
country  to  include  such  powers  in  mortgagee 
WU8on  V.  Troup,  14  D.  458. 

A  person  incapable  of  contracting  may  be 
the  oonee  of  a  power.  Weitbrod  v.  Chkago 
etc  R'y  Co.,  86  D.  743. 

The  execution  of  a  power,  being  distinct 
from  the  power  itself,  must  conform  to  the 
requirements  of  the  rule  against  perpetuities, 
or  run  the  hazard  of  being  avoided.  Bar' 
mtm  V.  Bamum,  90  D.  88. 

Where  a  power  does  not  in  itself  transgress 
the  rule  against  perpetuities,  the  appointees 
may,  in  executing  it,  go  beyond  tne  bono- 
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darr  provided  by  saeh  nda ;  and  equity  in 
tnch  oate  being  guided  by  the  power,  will 
treat  the  excess  as  sarplnsaffe  and  Toid,  bat 
oidy  where  the  exoess  be  dennite  and  ascer- 
tained, or  can  be  rendered  so.  If,  however, 
the  limitation  is  in  the  instmment  itself 
which  creates  the  trust  or  power,  and  no 
one  oan  declare  with  certainty  how  the  dis- 
positions of  the  testator  would  have  been 
regulated  if  he  had  been  aware  at  the  time 
of  his  inability  to  extend  them  to  some  in- 
iluded  in  his  gif  to,  the  whole  will  be  vitiated 
hj  the  excess.    lb. 

A  power  in  a  will  to  convey  lands  in  fee 
la  well  executed  by  a  warranty  deed*  upon 
full  consideration,  although  it  does  not  refer 
to  the  will.    South  v.  South,  46  R.  591. 

4.  Bxecatlon  of  power  to  aeO.  —  1. 
Who  mau  exerdse,  —  A  power  to  sell,  given 
by  a  will  to  several  executors,  may  be  exer- 
cised by  those  who  quslify.  Tajflor  t.  Oal- 
hwajf,  13  D.  606. 

Three  executors  were  given  power  to  sell 
to  satisfy  debts,  and  two  only  qualified,  and 
the  other  never  intermeddled,  but  did  not 
formally  renounce  as  executor.  A  sale  by 
the  two  executors  twenty  years  after  the 
tMtator|s  death,  was  held  valid,  the  other 
then  living,  and  not  refusing  to  join.  The 
power  is  attached  to  the  office,  and  not  to 
the  persons  named  as  exeeuton.  Marr  v. 
PMf,  5  D.  621. 

The  court  will  presume  a  renunciation 
after  twenty  years  lapse  of  time.  A  formal 
renunciation  m  open  court  is  unnecessary ; 
it  only  affords  easier  proof  of  the  fact. 

A  power  given  in  a  will  to  certain  persons 
to  sell  lands  at  their  discretion,  is  a  personal 
Crust,  and  though  the  same  persons  are 
named  executors,  yet,  on  their  decease,  the 
administrator  with  the  will  annexed  cannot 
execute  the  trust.  Broum  v.  ffobaon,  13  D. 
187. 

A  power  to  two  executors  to  seU  cannot 
be  executed  by  one  ;  and  a  power  to  sell  for 
special  purposes  can  be  exercised  for  those 
purposes  alone.  Floyd  v.  JohruoHt  13  D.  265. 

A  power  of  sale  mav  be  given  in  the  alter- 
native ;  and  when  such  is  the  case,  the  deed 
of  sale  may  be  executed  either  by  the  donor 
or  donee  of  the  power.  OranatOH  t.  Oranct 
93  D.  106. 

A  power  to  sell  may  be  executed  by  an 
agent  of  a  donee  who  is  the  grantor  in  a 
deed  of  the  land  signed  by  the  grantee, 
which,  besides  giving  him  a  power  of  sale 
in  case  of  non-payment  of  the  purchase- 
money,  gives  him  also  a  lien  therefor  on  the 
land,  thus  giving  him  a  power  coupled  with 
an  interest ;  which  power  is,  furthermore, 
not  qualified  by  any  personal  trust  or 
confidence,  since  the  deed  authorizes  the 
power  to  be  executed,  not  only  by  the  grant- 
or, but  ^  any  asnignee  of  the  purchase 
Aotea.    mU  V.  WaOaer,  W  V.  4M. 


S.  Smo  CMUfrtfeii.  — Where  a  testator 
devised  certain  land  to  his  wife  for  life,  and 

gave  her  power,  in  case  of  need,  to  sell  all 
is  estate,  real  and  personal,  for  her  com* 
fortable  support,  -^held  that  she  took  only 
a  life  estate  with  a  power  of  sale  depend- 
ing on  a  contingenoy.  Steven$  v.  Whuhm, 
11 D.  178.      ^      -^  "^ 

A  power  of  sale  does  not  anthorixe  the 
transfer  of  the  property  of  the  principal  in 
payment  of  a  debt  Durham  v.  Od£ei  14 
D.  190. 

A  power  under  a  will  to  eell  such  pron- 
erty  of  a  testator  aa  may  be  useless  to  his 
estate  does  not  authoriae  an  executor  to  sell 
whatever  property  he  pleases.  McOatU$  v. 
J^16D.  610. 

A  power  to  sell  is  implied  in  a  deed  of 
trust  where  the  object  of  the  deed  is  the 
payment  of  the  trustor's  debts,  which  can 
not  be  done  without  sale  of  the  property. 
fTt/fioms  V.  Ofey,  47  D.  632.  '    -^  *^ 

A  general  power  to  sell  lease,  etc,  given  to 
a  stranger  in  a  deed  to  grantor's  children  is 
void,  and  a  sale  under  such  a  power  is  of  ne 
effect.    Snath  T.Smith,  69  J),  m. 

The  difference  between  a  mere  power  to 
oonvejr  and  a  conveyance  itscdf  is  that  the 
latter  is  regarded  in  law  as  a  contract,  whUe 
the  former  is  not.  Weidfrod  v.  CVeaao  etc 
Co.,  86  D.  743. 

A  power  to  sell  personalty  does  not  auth- 
orize a  barter  or  exchanffe.  Cleveland  v. 
Bank  qfOhh,  88  D.  445 ;  Tu^hr  v.  Qc^Uowau, 
13  D.  606. 

Commissioners  authorised  by  a  statute  to 
act  in  behalf  of  a  city  derive  their  power 
solely  from  the  statute,  and  those  dealing 
with  them  or  claiming  under  them,  directly 
or  remotely,  are  bound  to  take  notice  of  the 
extent  of  tiiose  powers;  and  the  city  is  not 
estopped  to  deny  the  existence  of  a  power 
assumed  by  them.  Cleveland  v.  Bank  of 
Ohio,  88  D.  445. 

8.  Whai  %*  a  wUd  execution.*  —  A  power 
to  sell,  either  in  a  will  or  a  deed,  to  be 
exercised  on  the  happening  of  a  particu- 
lar event,  oan  not  ue  lawfully  exercised 
until  that  event  happens.  JBrvine'$  Appeal, 
55  D.  499. 

Those  who  claim  under  a  contingent 
power  of  eale  in  a  will  must  show  that  the 
power  was  well  executed,  and  that  the  con* 
tiDgency  happened ;  and  it  is  for  the  jury 
to  decide  whether  it  happened  or  not. 
Stevent  v.  Winslnp,  11  D.  178. 

A  probate  of  a  will,  containing  a  power  to 
sell  land,  is  not  necessary  to  the  execution 
of  the  power.    DooSttle  v.  XeuM,  11  D.  SS9. 

Where  town  trustees  are  invested  by  a 
special  statute  with  the  titie  to  land,  and 
with  a  general  authority  to  sell  and  convey, 
their  deed  prima  fade  implies  a  due  execu- 
tion of  the  power,  notwithstanding  the  a,ct 

*  Power  of  sale,  whether  includes  power  to 
mortgage,  see  note,  88  A.  Stf. 
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elaiiiuiig  under  audi  power  must  ihow  a 
strict exeeation  of  it.  Jiorriaonr,  McMUkm^ 
U  D.  lift. 

A  ^wer  in  a  erediter  to  eell  hie  debtor's 
land  in  order  to  obtain  fimds  wherewith  to 
pey  the  indebtedness  dne  to  himself,  mast 
De  exercised  by  a  sale  of  the  land  to  third 
persona.  The  creditor  will  not  be  justified 
m  taking  from  his  debtor's  trustee  a  deed  to 
himself  of  the  land.  Ehgluy.BngU$tZ^T>.Zl, 

A  power  to  sell  nroperty  to  pay  debts  of 
trostor,  given  in  a  deed  of  trast|  is  an  abso- 
late  power  as  to  purchasers,  and  they  are 
not  obliged  to  show  that  there  were  debts 
ezistiBg  at  the  time  of  the  sale  in  order  to 
aoqnire  a  good  title.  WUBam  t.  OUm,  47 
D.632. 

A  pnrohaser  ef  pro^rty  nnder  a  sale  in 
porsoance  of  a  power  is  chargeable  with  no- 
taoe  of  the  extent  of  the  power,  and  is  bound 
to  see  that  it  has  been  pursued.  Sear$  t. 
Xtnermoi^  85  D.  564. 

In  ascertaining  whether  a  power  has  been 
properly  exercised  or  followed,  no  question 
of  jurisdiction  is  inirolved  as  in  cases  of  judi- 
cial sales.    lb. 

Directions  in  a  power  of  sale  must  be 
strictly  pursued,  end  a  deviation  in  the  ex- 
ecution of  the  power  will  invalidate  the  sale, 
Sean  r.  lAoermort^  85  D.  564;  Cramion  v. 
Crtme,  93  D.  106. 

Where  a  deed  containing  a  power  of  sale 
I«t>vided  that  notice  should  be  given  by 
postiD|^  on  the  front  door  of  a  certain  hotel, 
a  posting  of  such  notice  near  the  door  but 
not  on  it  ii  not  a  sufficient  compliance  with 
the  po  ei ;  and  the  fact  that  the  proprietor 
of  tne  hotel  refused  to  permit  the  posting 
of  such  notices  on  the  door  of  his  house 
would  afford  no  excuse  for  disret^rding  the 
terms  of  the  power. .  Sean  t.  Lhtrmortt  85 
D.  564. 

The  oommissioners  empowered  by  a  special 
statate  to  act  in  behalf  of  a  city  in  subscrib- 
ing to  stock  of  a  railroad  company  aod 
aothorixBd  to  sell  the  stock,  "and  to  do 
whatsoarer  else  may  seem  necessary  to  se- 
cure and  advance  the  interests  of  the  city  in 
tba  premises,"  have  no  power  to  exchange 
the  stock  for  stock  in  another  company ;  as 
the  power  to  sell  does  not  include  the  power 
to  exchange,  and  the  clause  following  does 
not  enlarge  the  specific  powers  before  con- 
ferred, the  phrase  "in  the  premises"  limit- 
ing thie  discretion  therein  granted  to  the 
manner  of  exerdsing  the  powers  specifically 
granted.  Cleveiami  v.  Bank  qf  Ohio,  88  D. 
445. 

When  a  power  of  sale  merely  authorixes 
donee  to  execute  deed  in  name  of  donor,  or 
as  his  attorney,  it  must  be  so  executed ;  and 
the  deed  of  sale  will  then  be  the  deed  of  the 
donor  of  the  power,  and  not  of  the  donee. 
Cramtkm  t.  Crime,  03  D.  106. 
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ef  1801 ;  bat  where  there  is  a  naked  power  A  power  of  sale  may  be  given  to  be  exe- 
to  coQTey  nnder  spedal  restriotiona,  one  ented  by  deed  of  donee ;  and  when  such  is 

the  case,  the  deed  of  sale  not  onlv  may  but 
must  be  executed  under  the  hana  and  seel 
of  the  donee  of  the  power.    lb. 

Where  land  is  conveyed  to  a  wife,  and 
child  afterwards  to  be  oorn,  with  a  power 
in  the  husband  to  superintend,  and  with 
wife's  concurrence  to  sell  and  convey  the 
same  as  husband,  this  power  to  the  husband 
did  not  eontemplate  a  conveyance  by  him 
directiy  to  the  wife,  but  only  some  convey- 
ance by  him  and  her  to  a  stranger^  a  d  then 
only  of  the  wife's  interest,  and  not  of  sueh 
child  as  had  been  bom  to  her,  end  a  deed  by 
the  husband  directiy  to  hii  wife  would  be  ut- 
terly void.    Pou)eU  v.  PoweO,  96  D.  372. 

When  a  trustee*  having  a  power  to  sell 
lands  with  the  assent  in  writing  of  the  first 
cesifd  que  truat  for  life,  but  no  intereat  what- 
ever in  the  property,  joins  with  her  and  her 
children,  subsequent  etstuia  sue  tnut  for  life^ 
in  a  conveyance  of  the  property  on  valuable 
consideration,  with  covenants  of  warranty ; 
this  is  a  good  execution  of  the  power,  al- 
though the  conveyance  does  not  mention  or 
refer  to  it.  OindnU  t.  Monigomerif  OatUgM 
Co.    60  K  769. 

5.  Execution  of  power  of  appoint- 
ment.—  1.  How  Construed,* — A  general 
Sower  is  a  power  to  appoint  whomsoever  the 
once  pleases.  Tkompeon  t.  Oartoood,  31  D. 
602. 

A  particular  power  is  one  by  which  the 
donee  is  restricted  to  particular  objects.  lb. 

A  power  general  in  its  terms  wUl  not  be 
cut  down  to  a  particular  power,  unless  an 
intent  to  do  so  is  apparent  from  the  instru- 
ment conferring  the  power.    lb. 

Wills  executed  under  powers  are  con- 
strued the  same  as  proper  wills,  and  are  not 
i^ected  by  the  instrument  by  which  the 
power  was  conferred,  except  by  the  clause 
by  which  the  power  is  created.    lb. 

A  power  of  appointment  is  deemed  gen- 
eral for  the  purpose  of  subjeccing  the  estate^ 
after  appointment,  to  the  claims  of  the  ap- 
pointor's creditors,  whenever  the  donee  may 
appoint  to  whom  he  pleases,  although  he 
oan  appoint  only  by  deed  or  will  to  take 
effect  at  his  death,  and  can  not  appoint  to 
any  use  in  his  life- time.  Johnson  v.  Cushing, 
41  0.  694. 

A  power  of  appointment  to  children  does 
not  embrace  grandchildren,  and  the  exer- 
cise of  it  in  their  favor  is  void.  Cruae  v. 
McKee,  73  D.  186. 

A  valid  appointment  will  be  noaintained, 
though  embraced  in  the  same  deed  or  will 
with  others  not  valid.    lb. 

Property  not  disposed  of  in  conformity 
with  a  power  under  a  will  must  pass  as^  a 
vested  remainder  under  the  wiU,  and  be  dis- 
tributed equally  to  all  the  objects  of  the 


•  Power  of  appoiutment, 
see  note,  41 D.  704-706 
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power,  the  testator's  children  in  this  case, 
the  representatives  taking  a  share  of  a  de- 
ceased child,  without  regard  to  the  property 
held  under  the  valid  appointments  of  the 
wife.  It  is  not  a  case  for  collation  of  ad- 
Tancements,  as  in  intestacy.    lb. 

2.  Whai  ia  a  vaSd  execution  gentraUy,  — 
One  clothed  with  a  power  of  appointment 
must  execute  it  in  good  faith  for  the  end  and 

Purpose  designed.    Oum  t.  McKtiet  73  D. 
86. 

A  power  of  appointment  is  not  executed 
unless  some  steps  are  taken,  or  some  acts 
done,  with  this  sole  and  definite  intention, 
which  must  be  such  as  are  properly  refera- 
ble to  the  power.  MUchett  t.  Demon^  66  D. 
403.    • 

Presumption  that  a  power  of  appointment 
has  been  legally  exercised,  exists  in  favor  of 
innocent  purchasers  or  meritorious  claim- 
ants.   ManhaU  v.  Stephens,  47  D.  601. 

Where  a  party  has  power  to  appoint  a 
fee,  if  there  are  no  woros  of  positive  restric- 
tion, a  less  estate  may  be  appointed.  BtUler 
T.  ffeuitia,  18  R.  589. 

Where  a  power  is  created  by  deed,  em- 
powering a  husband  to  appoint  to  whom  the 
land  shsll  be  conveyed,  and,  in  case  of  his 
death  before  his  wife,  empowering  her  to  do 
it,  there  must  be  an  actual  appointment  in 
the  mode  indicated,  and  not  merely  an  in- 
tention in  the  husband,  in  order  to  defeat 
the  wife's  right  of  appointment.  Accord- 
ingly* where  a  power  requires,  among  oth- 
er requisites,  that  the  trustee  should  convey 
to  such  person  as  the  husband  should  limit 
or  appomt,  and  the  husband  executed  an 
instrument  of  writing,  authorizing  the  trus- 
tee to  convey  to  whom  he  pleases  in  his 
discretion,  this  is  not  an  execution  of  the 
power,  nor  a  destruetion  of  that  subsequent- 
ly limited  to  the  wife,  ffaslen  v.  Kean,  7  D. 
718. 

An  actual  exercise  of  a  general  power  of 
appointment,  by  deed  or  will,  converts  the 
appointed  estate  into  assets  in  equity  for  the 
payment  of  the  appointor's  creditors,  whose 
claims  take  preference  over  those  of  the  ap- 
pointee, and,  upon  a  bill  filed  by  the  creditors, 
a  court  of  chancery,  treating  the  execution 
of  the  power  without  providinff  for  them,  as 
a  fraud  upon  them,  will  regard  the  appoint- 
or's executor  or  the  appointee  as  a  trustee 
for  the  creditors,  and  subject  the  estate  in 
his  hands  to  payment  of  their  claims  ;  but 
the  court  will  not  interfere  if  the  power  has 
not  been  executed  and  if  no  act  has  been 
done  indicating  an  intent  to  execute  it. 
Joknsm  V.  CtuMng,  41  D.  694. 

An  appointment  will  be  declared  void 
where  one  clothed  with  a  discretionary 
power,  in  order  to  secure  advantage  to  the 
trustee  himself,  or  to  a  stranger,  makes  dis- 
criminations among  a  class  of  the  objects  of 
the  power.  Quart:  If  fraud  intervenes  in 
the  exercise  of  a  power  of  appointment, 


does  it  vitiate  the  entire  acts  of  the  trustee, 
or  only  such  appointments  as  are  fraudulent  ? 
Crute  V.  McKee,  73  D.  186. 

A  testator's  children  will  take  in  equal 
shares  property  which  has  been  bequeathed 
to  his  wife  with  a  discretionary  power  of 
appointment,  where  she  fails  to  exercise  the 
appointment,  or  makes  an  invalid  one.    Ih. 

3.  Execution  by  conveyance  or  will, — ^A  mort- 

gage  is  an  execution  of  a  power  to  appoint 
y  any  writing,  in  the  nature  of  a  will  or 
other  instrument,  under  hand  and  seal, 
executed  in  the  presence  of  two  credible 
witnesses.    Lanauter  v.  Dolan,  18  D.  625. 

A  power  of  appointment  by  a  will  |^ven 
to  the  grantee  in  a  convevanoe  for  life,  is 
not  deemed  to  be  executed  by  a  mortgage 
by  the  latter  to  creditors,  followed  by  fore- 
closure and  sale.  Bentham  v.  Smith,  34  D. 
599. 

A  power  of  disposition  by  a  will  can  not 
be  executed  by  a  conveyance  of  the  premises 
by  deed.    lb. 

Power  of  appointment  may  be  execnted* 
though  not  referred  to,  by  a  will  disposing 
of  the  property,  where  there  is  nothing  for 
the  wiU  to  act  on  except  in  execution  of  the 
power.    Caihey  v.  Caihef,  49  D.  714. 

A  will  by  the  donee  of  a  power  of  appoint- 
ment makes  no  disposition  of  the  property 
add  is  no  execution  of  the  power,  where 
such  will  merely  directs  the  property  to  be 
kept  together  under  the  management  of 
certain  persons  "  until  the  heirs  may  wish  a 
division;"  and  where  the  power  was  to 
divide  the  property  amons  the  donor's 
children  as  the  donee  shomd  think  best^ 
they  take  equally,     lb. 

Appointments  of  a  wife  in  oonformity 
with  a  power  conferred  upon  her  are  not 
void  because  others,  invalid,  are  included 
in  her  wilL  Those  in  accordance  with  the 
power  will  be  sustained ;  others  will  be 
rejected.    Cruee  v.  McKee,  73  D.  186. 

A  testator  devised  to  his  wife  as  fol- 
lows: "All  my  real  estate  and  personal 
property,  to  settle  all  debts,  and  ex- 
penses, and  claims,  collect  all  debts,  tv 
hold  for  her  life,  and  to  dispose  of  at  her 
death  at  her  pleasure."  The  widow  con- 
veyed in  fee  simple  some  of  the  land  so 
devised  to  her,  by  warranty  deed  containing 
no  recital  of  her  title,  nor  evidence  of  an 
intention  to  execute  the  power.  Held,  (1) 
that  she  had,  under  the  will,  an  estate  for 
life  oidy,  with  a  power  to  appoint  the  f ee  ; 
(2)  tiiat  the  power  was  not  executed  by  the 
deed,  and  that  the  deed  therefore,  passed 
only  an  estate  for  her  life.  Qucsre,  whether 
the  power  could  be  executed  by  deed,  or 
whether  it  must  be  by  wilL  DHnming  v. 
Vanduaen,  17  R.  709. 

By  the  rules  of  a  benevolent  society,  a 
sum  was  payable,  upon  the  death  of  a  mem- 
ber, to  his  widow,  children,  or  such  persons 
to  whom  he  might  have  disposed  of  the 
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tame  by  wOl  or  assignment ;  and  if  there 
■hoold  be  no  widow  or  children,  and  no  dis- 
position  by  will  or  assignment,  the  fnnd 
should  go  to  tho  permanent  fimd  of  the 
soeiety*  A  momber  died  unmarried  and 
without  issne,  and  by  his  will  gave  the 
"entire  residne"  of  his  "estate,"  after 
psyment  of  debts  and  funeral  expenses,  to 
bit  thre«  sisters.  HM,  (1)  that  the  fund 
due  from  the  society  was  not  assets  recov- 
erable by  his  administrator  or  executor,  but 
only  the  subject  of  a  power ;  and  (2)  that 
the  will  was  not  an  exercise  of  the  power, 
and,  therefore,  the  fund  went  to  the  society. 
Mar^amd  Mwi,  Ben.  Soe,  ▼.  Clendinen,  22 
R.62. 

A  husband  devised  to  his  wife,  for  her 
life,  two-thirds  of  his  entire  estste,  sub- 
ject to  certain  specific  legacies,  with  power 
to  dispose  of  the  same  absolutely  by  will  or 
deed.  After  his  death,  the  wife  acquired 
the  fee  of  tiie  undivided  third  of  the  lands 
■o  dsTiaed  to  her.  Subsequently  she  ex- 
eeuted  »  will,  making  some  specific  bequests, 
and  then  providing  as  follows :  "  All  and 
singular  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal,  of  whatever 
kind  and  wheresoever  situate,*  I  hereby 
order  and  direct  to  be  converted  into  money 
by  my  executors."  '*  And  for  that  purpose 
I  do  anthorixe  and  empower  them  to  uar- 
gain,  sell,  and  convey  my  real  estate  where- 
ever  situate,  and  to  make,  execute,  acknow- 
ledge ajid  perfect  all  deeds  and  conveyances 
in  bhw  necessary  to  assure  in  the  purchase 
cr  purchasers  thereof  the  full  title  thereto, 
the  said  real  estate  to  be  sold  as  soon  as  the 
same  can  be  done  without  sacrifice,  in  the 
discretion  of  said  executors."  "And  when 
my  said  residuary  estate  shall  be  converted 
into  money  as  aforesaid,'*  etc.,  with  direc- 
Hons  for  its  distribution.      She   also   be- 

?[ueatfaed  a  gold  watch  and  some  household 
amitnre,  which  came  to  her  under  her 
husband's  will,  to  different  persons.  She 
died  seised  of  several  parcels  of  real  estate. 
Held^  that  the  power  of  disposition  con- 
ferred by  her  husband's  will  was  fully  exer- 
cised, and  her  will  carried  all  the  property 
in  which  she  derived  any  interest  under  that 
wilL     Ftmk  v.  Eggleaton,  34  R.  136. 

6.  Powers  coupled  with  an  interest. 
—  A  power  coupled  with  an  interest  exists 
when  the  person  to  whom  the  power  is  given 
derives  a  present  or  future  interest  in  the 
subject  over  which  the  power  is  to  be  exer- 
CBMd.  The  interest  must  be  in  the  thing  it- 
•alf,  and  not  in  the  execution  of  the  power 
merely.  Man^ld  v.  MaiVifieldt  16  D.  76. 

The  power  of  a  mortgagee  to  sell  is  a 
power  coupled  with  an  interest.  Wtl<ion  v. 
7V(mp,  14  D.  458 ;  and  is  not  revoked  by  the 
death  of  tiie  mortfi^agor.  Bergen  v.  Bennett, 
2  D.  2S1;  Mawtjield  v.  Mamfieid,  16  D.  76. 

A  power  to  sell,  coupled  with  an  interest 
given  to  several  persons,  may  be  ezeouted 


by  those  who  accept  the  power,  even  though 
one  or  more  refuse  to  accept  it,  or  after 
accepting  renounce  it.  WUUams  v.  Otey,  47 
D.  632. 

A  power  given  to  an  executor  bv  will  to 
sell  lands,  when,  in  his  opinion,  sale  can  be 
made  to  good  advantage,  and  to  distribute 
the  proceeds  among  the  testator's  children 
as  they  become  of  age,  is  a  power  coupled 
with  an  interest,  and  entitles  the  executor 
to  the  possession  of  the  land.  Dabney  v. 
Manning,  17  D.  597. 

Where  a  railroad  company  conveys  to 
trustees  to  secure  payment  of  bonds  issued 
by  it,  certain  lands  divided  into  tracts, 
each  described,  numbered,  and  valued,  re- 
serving to  itself  the  power  to  sell  any  por- 
tion of  the  land  at  its  valuation,  and  the 
trustees  bavins  power  to  convey  in  fee,  up- 
on the  surrender  to  them  by  the  company 
of  bonds  equal  in  amount  to  the  value  of  the 
land  sold,  the  power  of  the  trustees  to  con- 
vey  is  a  power  coupled  with  an  interest^ 
and  requires  only  a  substantial  complianos 
with  its  terms.  A  deed  from  the  trustees 
passes  the  legal  title,  and  in  an  action 
against  tlieir  grantee,  under  the  Tn^f^n^ 
code,  for  the  recovery  of  real  property,  on  a 
complaint  averring  the  leeal  right  of  the 
plaintiff  to  the  possession,  the  equities  of  the 
plaintiff  cannot  be  inquired  into.  Bowe  v. 
Beckett,  95  D.  676. 

7.  Aiding  defective  execution  in 
equity.  —-  Courts  of  equitv  will  aid  a  defect- 
ive execution  of  powers,  but  not  the  non- 
execution  of  them.  MilcheU  v.  Denwn,  65  D. 
403.  Hence  a  conveyance  by  only  one  of 
three  executom  or  trustees,  will  be  support- 
ed in  favor  of  a  purchaser  for  a  valuable 
consideration  ;  and  though  it  be  provided 
by  the  will,  that  if  one  or  more  of  the  exe- 
cutors or  trustees  should  die  before  the  trust 
was  executed,  others  should  be  appointed 
by  the  survivors  jointly  with  them  to  com- 
plete the  execution  of  the  trust.  Boberta  v. 
Stanton,  5  D.  463.  But  a  want  of  a  power  to 
convey  can  not  be  supplied  in  chancery. 
Hence,  if  executors  convey  without  power, 
their  conveyance  cannot  be  aided  in  equity. 
Tieman  v.  Beam,  15  D.  557. 

Equity  will  not  aid  the  execution  of  a 
power  of  appointment  held  by  one  who  in- 
tended to  execute  it,  but  failed  to  do  so 
because  erroneously  advised  by  her  attorney 
that  it  was  unnecessary  to  exercise  it.  This 
was  not  even  a  defective  execution  of  the 
power.     MUrhfill  v.  Deruton,  65  D.  403. 

8.  Delegation  of  powers.  *  —  A  naked 
power  cannot  be  delegated,  but  where  a  de- 
vise is  to  executors  in  trust  to  sell  and  con- 
vey, it  seems  that  tliey  may  act  by  attorney. 
May  V.  Fraue,  14  D.  159. 

9.  Revocation.  —  A  power  to  sell  and 
convey  is  a  naked  power,  and  a  naked  power 

•When  ezerutlon  of  power  may  be  delepited 
to  Sffcnt,  see  note.  14  D.  170-172. 
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•r  Mithority  may  b«  reroked  at  plearare. 
A  power  or  authority  conpled  witn  ao  in- 
terest is  irrevocable.  Matu/ieldy,  Man^fiM^ 
16  D.  76. 

Power  coupled  with  an  interest  cannot  be 
revoked  by  person  granting  it;  but  it  is  neces- 
sarily revoked  by  his  death,  for  a  valid  act 
cannot  be  done  in  the  name  of  a  dead  man. 
Frtderick's  Appeal,  91  D.  159. 

A  naked  power  given  jointly  .to  several 
persons  does  not  survive,  after  the  death  of 
uiyof  them.      Malkt v.  SrnUh,  60 D.  107. 

Where  the  defendant,  who  receives  for 
collection  a  note  in  favor  of  the  plaintiff's 
debtor,  the  proceeds  of  which  the  debtor  di- 
rected to  be  paid  to  his  creditors,  pronused 
the  plaintiff  m  consideration  of  his  forbear- 
ing to  sue  tiie  debtor,  to  pay  the  proceeds  to 
him,  —  hM  that  the  power  given  to  the 
defendant  was  revocable,  and  that  he  was 
not  liable  in  an  action  for  money  had  and  re- 
ceived, it  appearing  that  before  the  note  had 
been  collected,  the  debtor  directed  the  de- 
fendant to  pay  the  sum  when  collected  to  a 
particular  creditor,  which  the  defendant  did. 
rtdbody  V.  Harvey,  10  D.  103. 

PRACmOB. 

In  actions   by    or    against    sheriiby    see 

Shkriffs,  V. 
In  assumpsit,  see  AssuMPsrr,  11. 
In  attachment,  see  Attachmbnt,  IV. 
In  courts  of  equity,  see  Equity,  III. 
On  appeal,  see  Appkal,  III. 
Rules  ofy  in  equity,  see  Equitt,  48. 

PBACTIOE  AOTS. 
Pleading  in  actions  under,  see  Plbadzho, 

m. 


For  instructions,  in  civil  cases,  see  Tbtal, 

89-93. 
For   instructions,    on   eriminal   trial,   see 

Trial,  187. 
For  instructions,  reversal  for  refusal  of,  see 

Appeal,  33,  157. 
For  relief,  in  bill  in  equity,  see  Plkadoto, 

62-64. 
For  relief,  incomplaint^  see  pLXADiva,  101- 
102. 


Reference  to,  in  construing  statutes,  see 

8TATDTBS,  42. 

PBEEMFTION. 

Of  mineral  lands,  see  Mines  aks  Mnmro, 

3. 
Of  public  lands,  see  Public  Laniw,  18,  19. 

PBEFEBENCES. 

Ib  oompositions  with  creditois,  see  Debtor 

▲hdCbeditob,  16. 
Ib  Toluntary  assignments,  ■••  AanoNMBim, 

etc.,  8,  4,  23. 


PBSFEBBSD  0BKD1T0B8. 

Of  decedent's  estate,  rights  of,  see 
Tosa,  etc.,  84. 

PREJUDICE. 

Challenge  to  juror  for,  see  TriaLi  143. 

Continuance  for,  see  Trial,  128. 

Denial  of  motion  without,  see  MoROEEi  S. 


PRELIMINARY  PROOFS. 

In  marine  insurance,  see  Ikburahoi^  179- 

175. 
Of  lo88  by  fire,  see  Iksuranoe,  61-68. 
Of  loss  covered  by  policy,  see  Ihsuraug^ 

30-32. 
To  admit  secondary  evidence,  see  Bvn>nf<m» 

49-M. 

PREMEDITATION. 

To  constitute  murder,  see  HoMion>B»  5w 


Description  of,  in  contract  to  sell,  see  Vsv* 

DOR  AND  Purchaser,  16. 
Description  of,  in  grant,  see  Oramtb,  9. 
Description  of,  in  sherififs  deed,  see  Sxmt- 

noN,  T33. 
What  may  be  partitioned,  see  PARrrnoH,  10k 

PREMIUM  NOTES. 

On  insurance  policies^  see  Insubamcb,  20S- 
208. 


On  insurance  policies,  payment  o(  aee  Ii^> 

SURANCB,  203-208. 
On  life  policy,  payment  o(  see  iNsORAiiOi^ 

72-74. 

PREPONDERANCE. 

Of  evidence,  eflfect  of,  see  Btidbnoe,  6. 
Of  evidence  as  to  insanity,  see  Insake 
•0E8,  84. 

PRESCRIPTION. 

Acquirement  of  easements  by,  see 

MENT8,  4. 

Acquirement  of  private  way  by,  see  Pri- 
vate WATS,  3. 
Establisliment  of  highways  by,  see  HlOH- 

WATS,  4. 


Of  accessory,  at  time  and  place  of  erime, 

AocEssoRiES,  etc.,  t. 
Of   accused,  during   trial,    generally, 

Trial,  161. 

PRESENTMENT. 

Of  bill  or  note  for  payment,  see  Bills  An 

Notes,  160-179. 
Of  bill  or  note,  averments  as  to^  see  Bills 

AifD  Notes,  269. 
Of  bill  or  note,  proof  of,  see  Bills  aw» 

Notes,  286. 


Of  daoBB  aguiMt  deoedcats'  Miate^ 

EzsooTOBSj  etc.,  90-93. 
Of  eUima   against  inaoWent    aitataii 

BzxcuTORa,  etc.,  187. 
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On  writ  of  error,  see  Erbob,  22. 

Relative  to  altered  inatmments,  aee  Al/rSB^ 

ATION  OF  iNSTBUMXNTSy  7. 

Relative  to  domicile,  see  Domicil%  10. 

Relative  to  gifts,  see  Gifts,  10. 

Relative  to  jariadiction,  see  JuBisDionoiip 

18. 
Relative  to  revocation,  see  Wills,  32. 
That  acconnt  is  a  stated  one,  see  Aflooumti 

2. 
That  attorney  has  been  retained,  see  Attob- 

KiT  ASiD  Client,  10,  11. 
What  arise  from  indorsement  in  blank, 

BnJiB  AXJ>  NoTKs,  99. 


Of  banks,  see  B^Nks  akd  Bakkxho.  48. 
Of  corporation,  see  Corporations,  167-161. 
PovsvB  and  duties  of  corporate,  see  Rail- 

BOAI>  C0M7ANIBS,  35. 

PSESTJMFTIONB. 

In  general,  see  Bvidxncb,  26-38. 

As  respects  advancements,  see  Adtavcb^ 

MKNT,  8. 
As  to  adoption  of  common  law  in  slstsr 

states,  see  Common  Law,  3. 
As  to  boandaries,  see  Boundabiis,  13. 
As  to  dedication,  see  Dsdioation,  13,  14. 
As  to  delivery  of  deed,  see  Dbbds,  36. 
As  to  insanity,  see  Insanb  Pbrsons,  10. 
As  to  justices'  jurisdiction,  see  Justiob  ov 

tbb  Peace,  8. 
As  to  law  of  foreign  jnrisdiction,  see  BiLis 

AND  NOTKS,  ^. 

As  to  ratification  of  agent's  act,  see  Aobnot, 

91-93. 
As  to  seaworthiness  of  vessel  insnred,  see 

Insuranob,  111. 
As  to  validity  of  ooiporate  eUetions,  sea 

C6RFOBATIONS,  141. 

Fhim  nse  of  oorporate  seal,  see  Cobpoba- 

noNS,  108. 
In  actions  on  chaeks^  see  Cbecbis,  21. 
In  fakvor  of  agent's  act,  see  Agbnot,  28. 
In  faror  of  boitajkle  holder,  see  Billb  Aim 

Notes,  283. 
In  favor  of  consideration,  see  Deeds,  16. 
In  favor  of  regnlarity,  see  Natubalization, 

6. 
In  tB,TOT  of  regularity  on  criminal  trial,  see 

Atfeai^  161. 
In  snita  on  official  bonds,  see  OmuEMB,  61. 
Of  deed,   from  long  adverse  holding,    see 

Adverse  Possession,  22. 
Of  fraud,  from  circumstances,  see  Fraud,  9. 
Of  grant,  see  Grants,  14,  16. 
Of  grant  of  easement  from  long  user,  see 

Easements,  6. 
Of  grant  of  private  way,  see  Pbitatb  Wats, 

4. 
Of  malice,  see  Libel,  14,  20;  Slahdeb,  28, 

45. 
Of  malice  and  want  of  probable  eause,  see 

Maligious  Pbosecotion,  7. 
Of  malice,  on  trial  for  murder,  see  Hovi- 

ciD^  33. 
Of  negligenoe  by  carrier,  see  Carbibbs,  16. 
Of  payment,  see  Payment,  1(^14. 
Of  payment    of  judgment,    from  lapse  of 

time,  see  Judgment,  112. 
Of  paynient  of  mortgage,  see  Mortgages, 

Of  ivgnlarity  of  sale  for  payment  of  debts, 

see  BzECUTQBfl,  ete.,  117. 
On  appeal,  see  Appeal,  19-27, 110. 


Batnm  of,  on  rescinding  sale,  sae  Sales, 

110. 
Seller's  acUon  for,  see  Sales,  88-93.    See 

also  Consideration. 

FRUCA  ITAGrB  EVZDENOB. 

What  is,  sofficiency,  etc*,  see  BvxDBHOiy 
9. 


Declarations  of,  to  affect  surety,  sea  Bn* 

DBNOI^  146. 
Delay  to  sue,  when  discharges  guarantor, 

see  Guaranty,  26. 
Exhausting  remedy  against^  see  Subbtt- 

SHiP,  24. 
Qiviug  time  to,  when  discharges  surety,  see 

Suretyship,  31. 
In  murder,  see  Uomicsdb,  10. 
Notice  to  creditor  to  proceed  against,  see 

SuBETYsmp,  37. 
Rights  and  liabilities  of^  see  Agenoy,  IY. 
Surrender  of,  by  bail,  see  Bail,  3,  22. 
Questions  between  principal  and,  see  Fact- 
ors, 11. 
Title  to  goods,  as  between  factor  and,  see 

Factors,  6. 
Who  ii,  in  burglary,  see  Burglary,  2. 
Who  is,  in  crime,  see  Aoobssobies,  etc,  1. 
Proving  guilt  of,  on  trial  of  accessory,  see 

AccESSORiKJS,  etc.,  11,  12. 
Who  is  principal  debtor  in  attachment^  see* 

Attachment,  7,  8. 

PBINOIPAL  AHD  AGENT. 

Law  of,  generally,  see  Agency. 

Damages  in  actions  between,  see  Damages^ 

19. 
Declarations  of,  as  evidence,  see  Bvidbngi^ 

146. 
Competency  of,  as  wtnesses,  see  WrrNESSES, 

68. 
Set-off  in  actions  between,  see  Set-oit,  19. 

PBINOIPAX  AKD  ST7BETY. 

Competency  of,  as  witnesses,  see  Witnessbi^ 

69. 
Set-off  in  actions   between,  see   SMT-OfV, 

20. 

See  Suretyship. 
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PBIOBITY. 
Ameog  elaimants  of  corporate   aueti,  on 


diMolutioii,  see  Corporattohs,  183. 
Among  elaims  against  decedents'  estate,  see 

ExxouTOBS,  etc.,  86. 
Among  creditors,  see  Ckeditobs'  SuiXy  20 : 

DSifTOR  AMD  CBSDrrOR,  17. 

Among  creditors,  on  dissolntion  of  firm,  see 

Partnership,  101. 
Among  deeds,  see  Deeds,  52. 
Among   execntions   and   otiier    liens,  see 

Execution,  72-76. 
Among  legatees,  see  Legacies,  29. 
Among  liens,  see  Liens,    6;   Mxohakics' 

Liens,  13. 
Among  mortgages,  see  Mostoaoxs,  IV, 
Between  assignment  and  other  claims,  see 

AsaioNMXNT,  38. 
Between  attachments  and  other  process  or 

oonveyances,  see  Attachment,  112. 
Between  chattel  mortgages  and  other  claims, 

•ee  Chattel  Moktoaoes,  38. 
Between    elder    and    junior   grants,  and 

entries,  see  Grants,  16 ;  Vumio  Lands, 

34» 
Between  judgments  and  other  liens,  see 

Judgment,  106,  107. 
Between  rival  attachments,  see   Attach- 

MBNT,  IIL 

Of  government,  in  insolvency  pirooeedings, 

see  Insolvency,  19. 
Of  the  state,  see  States,  7. 

PBISONEBS. 

Outody  of,  by  sherifl^  see  Sherivib,  7. 
See  Imprisonment. 

PSIVATB  A0T8. 

As  evidence,  see  Eyidkncb,  219. 
Inteipretation  of,  see  Statutes  63. 

PBIVATB  00BP0RATI0V8. 

What  are.  see  Corforations.  4. 


Of  wife,  when  acknowledging  conveyanoe, 
see  Acknowledgment,  12;  Husband 
An>  Wife,  72. 

FBIVATB  NXJISANOS. 
See  Nuisance,  3. 

PBIVATB   SAIiEaL 
1^  trustees,  see  Trusts,  31. 

PRIVATE  WAYa 

[Xnolndes  the  creation,  use,  and  eztingnlsh- 
ment  of  an  easement  in  one  peraon,  of  a  right  of 

J  assail  over  the  land  of  another;  not  embracing 
ighwav9»  city  itreett,  or  ferricM  ] 

1.  Nature  of  the  easement,  g:ener- 
•lly.  —  Where  land  is  granted  with  a  right 
of  way,  that  right  is  appurtenant  to  every 
part  of  the  land  thereafter  granted,  no  mat- 
ter how  smalL     Wataon  v.  Blorm,  7  D.  617. 

A  right  of  way  as  a  mere  mral  servitude 


is  confined  to  a  convenient  passage  from  the 
property  granted  to  the  public  road  or  high- 
way. LMnffston  v.  Mayor  of  i^,  F.,  22  D. 
622. 

A  person  can  not  have  a  right  of  way  aa 
an  easement,  in  the  legal  sense  of  the  word, 
over  his  own  Und.  StuytfeaatU  v.  Woodn^^ 
4tJ  D.  156. 

A  right  of  way  is  not  any  interest  in  land, 
bnt  merely  an  easement,  which  does  not 
conflict  with  the  absolute  proprietorship  of 
the  owner.    Snyder  v.  Warford,  49  D.  94. 

The  inference  establishing  a  right  of  way 
in  the  public  over  nninclosed  land  can  not 
be  deduced  from  the  mere  travel  across  it 
by  the  public  without  objection  from  the 
owner.  Warrtn  v.  /adboffeOfe,  58  D.  610. 
The  owner  of  a  tract  of  land  who  has  an 
easement  in  a  mill-race,  dam,  and  a  road- 
way along  said  race  to  repair  the  same,  has 
not  got  a  private  right  of  way  for  ordinary 
pnri»oses  over  said  road,  bnt  only  a  right  to 
use  it  as  occasion  might  require  to  repair 
the  raoe  and  dam.  McTaMi  v.  CarrolL  61 
D.  353.  ^ 

A  right  of  way  is  appurtenant  to  land, 
and  the  right  to  possession  and  use  of  land 
carries  with  it  the  right  to  use  the  way. 
ChesweU  v.  Chapman,  75  D.  158. 

A  way  appurtenant  to  a  close  is  appurte- 
nant to  every  parcel  into  which  it  may  be 
divided.     Whitney  v.  Lee,  79  D.  727. 

The  words  *•  road  "  and  "  way  "  are  not 
synonymous.  A  road  is  any  piece  of  land 
used  or  appropriated  for  travel,  and  is  a 
very  different  thing  from  a  mere  right  of 
way.  Chollar-Potod  M,  Oo.  v.  Kemnedy,  03 
D.  409. 

A  right  of  way  is  either  in  gross  or  ap- 
pendant. ^  The  first  is  attached  to  and  vesta 
the  right  in  the  person  to  whom  it  is  grant- 
ed. The^  second  is  incident  to  an  estate, 
one  terminus  of  which  is  the  land  or  tene- 
ment of  the  person  claiming  it ;  it  inheres 
in  the  land,  concerns  the  premises,  and  per- 
tains  to  its  enjoyment,  and  passes  with  it. 
AOey  V.  Carleton,  94  D.  260. 

A  way  in  gross,  beins  attached  to  a  per- 
son, cannot  be  assigned  or  granted  over  to 
another;  hence,  it  must  he  claimed  by 
grant  or  from  prescription  by  the  claimant  ia 
his  own  person,  and  does  not  arise  in  thia 
manner  where  it  can  fairly  be  construed  to 
be  appurtenant  to  another  estate.  Bnt  a 
right  of  way  appendant  may  be  derived  from 
express  grant,  from  necessity,  by  implica- 
tion, from  a  grant  in  which  it  is  not  ex- 
pressed, and  by  prescription.     Ih. 

The  owner  of  land  who  sells  half  of  it,  re- 
serving the  right  of  way  across  it,  and  in 
the  same  deed  granting  to  the  vendee  a 
right  of  way  aoross  the  unsold  half,  does  not 
thereby  create  rights  which  are  annexed  or 
apptirtenant  to  the  respective  tracts  so  as  to 

Eass  with  the  title.     Wagner  v.  Hatma.  99 
K354. 


F&IVATB  WAYS. 
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M^ether  o  grant  of  a  right  of  way  be  in 
(TOBs  or  appurtenant  to  some  other  eatate 
nnst  be  determined  from  the  graut  itself, 
and  not  by  matter  cJhmde,    lb. 

A  right  of  way  is  an  easement,  only  when 
it  appears  in  the  ^ant  to  be  made  for  the 
benefit  of  a  dominant  tenement  which  is 
dBBcribed  therein.    lb. 

A  right  of  way  is  an  interest  in  land 
witbin  the  statute  of  frauds,  and  hence 
transferable  only  by  an  instrument  in  writ- 
ing^ which  describes  the  interest  conveyed. 
If  it  be  appurtenant,  the  instrument  must 
so  describe  it,  and  must  include  a  descrip- 
tiom  of  the  tract  of  IsAd  to  which  it  is  an- 
nexed,    fh. 

S.  Oreation  by  act  of  tlie  land- 
ownar. — The  grantees  of  several  lots, 
which  originally  constituted  an  entire  block, 
who  derive  title  from  the  same  source  by 
deeds  from  the  original  proprietor  which 
eonveyed  their  respective  lots  with  refer- 
sDoe  to  an  alley-way  laid  through  the  center 
of  the  block,  are  estopped  from  denying  the 
•ristenoe  of  such  slley-way  as  a  public  or 
private  way.    Oarlin  v.  Paul,  47  D.  139. 

Ordinary  rights  of  way  do  not  pass  by 
eeoveyanoe,  unless  the  ^antor  uses  lan- 
guage showing  his  intention  to  create  the 
easement  de  novo :  and  the  use  of  the  word 
rapurtenanoee  does  not  show  such  an  inten- 
tion.    Stuytfetani  v.  WoodrvJ,  47  D.  156. 

Nothing  passes  as  incident  to  the  grant 
el  a  right  of  way  over  the  land  of  another 
except  what  is  necessary  for  its  reasonable 
and  proper  enjoyment.  liaxweU  v.  Mo 
Atee^  48  D.  409 

Verbal  promises  to  establish  a  pathway 
ttirufugh  land  can  not  be  enforced  :  1.  Because 
there  is  no  specific  contract  entered  into  by 
say  person  or  persons ;  and  2.  Because  such 
promises  are  not  obligatory  under  the  stat- 
ute of  f  rands,    ffally.  MeLeod,  74  D.  4(M). 

Upon  the  division  of  a  deceased  person's 
estate,  the  committee  appointed  by  the  pro- 
bate court  may,  where  necessity  or  conven- 
ianee  re«iaires  it,  give  to  one  share  a  right 
el  way  over  land  assigned  to  the  other 
dbarea.     Cke§weU  v.  C^f^man,  75  D.  158. 

A  deed  granting  a  right  of  wav  by  refer- 
ence to  the  actual  condition  of  property, 
and  the  manner  in  which  it  was  used  by  the 
ewner  at  the  time,  is  valid ;  and  proof  may 
be  introdnced  to  show  what  roads  and  passes 
wars  in  nae  at  the    time  of  the  convey- 

A  valid  right  of  way  inpassways  after 
partition  ia  created  by  a  pro1>ate  court  com- 
■nfttee  who  assign  to  one  share  the  '*  privi- 
lege to  pass  and  repass  to  and  from,  in  and 
around,  the  lands  assigned  to  the  other 
sharaa,'*  in  the  usual  passways.    Jh, 

A  right  of  way  in  paaswaya  after  a  par- 
titioii  of  a  deoedent'a  estate  will  be  limited 
to  snob  paaswayv  as  were  in  existence  and 
ia  a  condition  to  be  used  at  the  time  of  the 


partition,  and  such  as  were  marked  on 
the  ground  by  a  distinguishable  track,  or 
otherwise  so  defined  as  to  be  fixed  in  a  certain 
course.  8nch  a  right  confers  no  authority 
to  open  passways  formerly  used,  but  discon- 
tinued and  dosed  at  the  time  of  the  partition. 
lb. 

Equity  will  enforce  the  specific  perform- 
ance of  a  provision  of  a  will  granting  a  road 
across  the  land  of  a  purchaser  of  one  devisee 
to  the  land  of  a  purchaser  of  another  devisee, 
notwithstanding  that  the  will  provides  that 
the  devisees  shall  themtolves  locate  the 
road,  or  cause  others  to  locate  it  for  them. 
rjd^  V.  Hadley,  76  D.  338. 

Under  a  parol  agreement  by  the  ownera 
of  adjacent  lots,  d^icating  an  alley  to  the 
common  use  of  the  lots,  and  in  pursuance  of 
which  the  owners  erect  their  buildings  in 
reference  to  the  alley,  the  easement  becomes 
appurtenant  to  each  lot,  and  is  not  defeated 
by  the  statute  of  frauds,  and  subsequent 
purchasers  of  the  lots  take  the  easement  as 
an  appurtenance.  £hea  v.  Fortvth,  78  D. 
441. 

3.  Creation  by  adverse  user  or  pre- 
scription.— To  establish  a  right  by  pre- 
scription there  must  be :  1.  Continued  and 
uninterrupted  use  or  enjoyment ;  2.  Iden- 
tity of  the  thing  enjoyed ;  3.  That  the  r|ght 
is  adverse  to  the  owner  of  the  soil.  Laieion 
V.  Hivera,  13  D.  74l.  S.  P.,  as  to  the  third 
point.  Shna  v.  Damg,  34  D.  581 ;  Rowland  v. 
TToC/f,  19  D.  661. 

Immaterial  changes  in  a  road  do  not  de- 
stroy its  identity ;  but  much  depends  on  the 
situation  of  the  country.  Laioion  v.  Riven. 
13  D.  741. 

A  person  does  not  have  a  right  of  way  by 
prescription  by  passing  over  the  lands  of 
another  in  all  directions,  nor  can  a  grant  of 
such  a  way  be  presumed,  however  long  con- 
tinued.    Jones  V.  Perdvalt  16  D.  415. 

Permissive  use  of  a  passway  through 
land,  although  continued  for  fifty  years, 
confers  no  right  on  the  persons  asina  it. 
HaU  V.  McLeod,  74  D.  400. 

The  mere  declaration  of  one  that  he  user 
a  way  by  sufferance  is  insufficient  to  diveat 
him  of  rights  acquired  by  prescription. 
Pierce  v.  Cloud,  82  D.  496. 

A  plea,  after  partition,  alleging  a  right 
of  way  by  prescription  is  insufficient, 
although  it  refers  to  the  immemorial  usage 
of  former  proprietors,  unless  it  contains  a 
distinct  averment  that  the  passway  existed 
and  was  in  use,  or  in  a  condition  to  be  used, 
at  the  time  of  the  partition  ;  and  not  leave 
it  to  be  inferred  that  it  was  closed  and  dis- 
continued at  that  time.  If  defendant 
allege  that  it  was  necessary  for  him  to 
remove  fences  or  other  obstructions  in  order 
to  use  the  passway,  be  must  also  allege  that 
the  obstruction  was  placed  there  since  the 
partition.  Plea  of  usage  in  former  times 
by  owners  of  the  whole  land  is  of  no  im- 
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portanoe,  except  as  it  may  f  nmiah  eyidenoe 
tbat  there  was  a  passway  at  the  time  of  tlie 
^artitioiL    ChuweU  v.  Chapman,  75  D.  158. 

Hie  enjoyment  of  a  way  as  of  rig^ht  is 
defined  to  mean  an  enjoyment  had  openly, 
notoriously,  without  particular  leave  at  the 
time,  by  a  person  claiming  to  use,  without 
dan^r  of  l>eing  treated  as  a  trespasser,  as  a 
matter  of  right,  whether  strictly  legal  by 
presumption  and  adverse  user,  or  by  deed 
confimunff  the  right ;  or  though  not  strictly 
legal,  yet  lawful  to  the  extent  of  excusing  a 
trespass.    Pierce  V  Cioud,  82  D.  496. 

Twenty-one  years  of'  use  and  enjoyment 
of  right  of  way,  as  of  right,  confers  title, 
and  uie  owner  of  the  land  has  the  burden 
of  proving  that  the  use  of  the  easement,  was 
under  some  license,  indulgence,  or  special 
contract  inconsistent  with  the  right  claimed 
by  the  other  party.    /&• 

Five  years  uninterrupted  enjoyment  of  a 
right  of  way  over  public  land  approj^riated 
for  a  road  establishes  a  prescriptive  right  to 
continue  to  enjoy  the  same.  ChoUar-PoUm 
Af.  Oo,  V.  Kennedy,  93  D.  409. 

A  party  assuming  and  exercising  a  right 
of  way  openly,  notoriously,  and  continu- 
ously, witnout  asking  the  consent  of  the 
owner  of  the  land,  and  without  manifesting 
in  any  way  that  he  is  exercising  the  right 
as  a  ftivor  or  license  givei^im  by  the  owner 
of  the  soil,  must  be  considered  as  holding 
adversely.    lb. 

A  party  relying  upon  a  right  of  way  by 
prescription  need  not  in  pleading  aver  that 
ne  enjoys  the  right  of  way  by  prescription. 
It  is  sufficient  for  him  to  aver  that  he  has 
enjoyed  the  right  of  way  for  a  period  long 
enough  to  have  established  his  right.     lb. 

When  a  right  of  way  to  certain  land 
exists  by  adverse  use  and  enjoyment  only, 
proof  Uiat  it  was  used  for  a  variety  of  pur- 
poses, covering  every  purpose  required  by 
the  dominant  estate,  in  its  then  condition, 
is  evidence  from  which  may  be  inferred  a 
right  to  use  the  way  for  all  purposes  whioh 
may  be  reasonably  required  for  the  use  of 
that  estate,  while  substantially  in  the  same 
condition.     Parke  v.  Biehop,  21  R.  519. 

A  right  of  way  over  an  uninclosed  wood- 
land can  be  acquired  by  user  for  twenty -one 
years.    Rehner  v.  Stuber,  69  D.  744. 

Adverse  use  must  be  uninterrupted  for 
twen^  years  to  give  a  risht  of  way  over 
nninolosed  land,  and  inclosing  the  land 
terminates  the  use.     KiOmm  v.  Adami,  39 

D.  754. 

A  prescriptive  right  of  way  over  unin- 
closed lands  can  not  be  acquired  by  mere 
use  thereof.    Sinie  v.  Davie,  34  D.  581. 

The  assertion  of  ownership  by  the  claim- 
ant of  a  right  of  way,  or  some  implied  ad 


lb. 


A  right  of  way  over  nninoloeed  had  at- 
tached to  a  school-house,  designedly  left 
open  for  convenience  or  ornament^  can  not 
be  acquired  by  an  adjacent  proprietor,  by 
merely  passing  over  the  land  in  common 
with  those  for  whose  use  it  is  appropriated, 
for  any  number  of  years,  although  his  use  is 
more  frequent  than  theirs,  and  a  nuLrk^ 
path  is  worn  thereby,  and  although  he  occa- 
sionally levels  spots  gullied  b>  the  rain, 
such  use  being  regarded  as  permissive  and 
not  adverse,  unless  there  is  some  decisive 
act,  indicating  an  exclusive  use  under  a  claim 
of  risht,  such  as  making  a  wrought  way, 
paved  or  graveled,  or  otherwise  fitted  for 
use.     KUbum  v.  Adams,  39  D.  754. 

A  trustee  of  an  incorporated  academy  can 
acquire  a  right  of  way  over  its  land  by  ad- 
verse use,  but  more  unequivocal  acts  of  ad- 
verse and  uninterrupted  possession  are 
required  of  him  than  of  a  stranger.     lb. 

4.  When  a  grant  will  be  presumed. 
—  A  grant  of  a  ri^jht  of  way  may  be  pre- 
snmea  from  an  unmterrupted  adverse  pos- 
session for  more  than  twenty  years,  unex- 
plained. HiU  V.  Orxw&y,  13  D.  448.  The 
way  claimed  must  be  definitely  located ;  no 
right  can  be  acquired,  in  common  with  other 
neighbors,  over  uninclosed  lands,  the  rootee 
used  being  changed  with  every  change  of 
fields  and  fenoes  at  the  will  of  the  owner 
JSsndmU  v.  Rivere,  15  D.  622. 

To  rebut  the  presumption  of  the  grant  of  a 
way  from  an  alleged  uninterrnptea  use,  evi- 
dence that  the  owner  of  the  land  had  plowed 
up  the  way,  within  the  statutory  time,  at 
the  same  time  declaring  that  the  claimant 
had  no  right  of  way,  is  admissible.  Bfrrf-*^ 
V.  Clark,  17  D.  428. 

The  grant  of  a  right  of  way  will  be  pre- 
sumed from  an  uninterrupted  enjojrment 
thereof  for  twenty-one  years.  WorraO  ▼• 
Rhoade,  30  D.  274. 

Such  a  presumption  applies  to  a  way  over 
uninclosed  land,  whether  clear  or  woodland. 
Jb. 

The  use  of  a  passway,  to  create  a  pre- 
sumption of  a  grant  of  a  right  of  way,  mnsit 
be  enjoyed  under  circumstances  that  indi- 
cate that  it  is  claimed  as  a  r^ht,  and  is  not 
regarded  merely  as  a  priviuge.  ffaO  v. 
McLeod,  74  D.  400. 

The  grant  of  an  easement  in  that  portion 
of  a  passage-way  between  adjoining  lots  ef 
land  which  lies  upon  the  lot  of  the  other 
owner  will  be  presumed  in  the  owner  of 
each  lot,  where  the  way,  which  extended 
from  a  street  along  and  upon  the  dividing 
line  between  the  lots  and  was  the  only 
means  of  access  to  the  back  part  of  either, 
was  used  uninterruptedly  for  twenty  years 
by  the  owners  of  both  lots,  without  limit, 
lestriction,  interruption,  or  objection,  or 
any  claim  or  right,  except  what  mi^ht  be 
{inpiMiii  from  anoh  use,  and  no  mention  of 
anv  risrht  of  way  was  made  in  any  ef  the 
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•oATeyaiices  of  any  of  the  lots  for  a  much 
lonser  time.    Bama  ▼.  Haumt,  74  D.  629. 

M.  C,  owning  a  traot  of  land  bounded 
north  by  W.  street,  conveyed  to  P.  the 
west  portion,  whereon  was  «  well,  reserving 
a  right  to  nse  the  well  by  the  words,  "  ex- 
eepting  a  privilege  to  the  well  of  water  on 
said  lot»  which  I  reserve  for  the  nse  of  my 
said  homestead  estate,*'  this  homestead 
estate  being  the  remainder  of  the  tract.  M. 
C.  devised  to  J.  in  fee  simple  the  land  be- 
tween the  house  and  the  lot  conveyed  to  D., 
together  with  a  tenement  in  the  house,  and 
to  S.  the  rest  of  the  homestead  estate.  For 
a  lon^  period,  but  not  for  the  time  required 
to  gam  an  easement  by  prescription,  all  the 
ooenpants  of  the  homestead  estate  had 
crossed  the  land  between  the  homestead 
snd  D.'sloton  their  way  to  the  well.  In 
trespass  amort  clamtum  brought  by  the  gran- 
tees of  J.  against  S.  held,  tiiat  the  way 
across  J.'s  lot  could  not  be  claimed  as  a 
way  of  strict  necessity.  Held,  further,  tha% 
the  way  could  not  be  implied  from  the  cir- 
eamstaiices  of  the  case  as  one  reasonably 
Bsoessary.     O'Jiorke  v.  Smiih,  23  R.  440. 

Qmere,  whether  the  grant  of  a  way  ezistins 
de /ado  can  be  implied  except  in  cases  of 
stnet  necessity.    Jo. 

Sembie,  that  the  claimant  of  such  grant 
Bust  be  required  to  show  that  without  the 
way  he  will  be  subjected  to  an  expense  ex- 
cessive and  disproportioned  to  the- value  of 
his  estate,  or  that  his  estate  clearly  depends 
for  its  appropriate  enjoyment  on  the  way, 
or  that  some  conclusive  indication  of  his 
grantor's  intention  exists  in  the  circumstan* 
ees  of  his  estate.    lb. 

6.  TtmasfBrs  and  anigxuneiits. — 
Where  the  owner  of  three  tracts  of  land, 
•v«r  one  of  which  he  has  been  accustomed 
to  pass  by  a  way  between  the  other  two, 
sonveys  these  two,  with  their  appurtenan- 
ees,  the  way  does  not  pass.  Barber  v.  Clark, 
17  D.  428. 

An  nngranted  residue  of  a  right  of  way 
Bsay  be  annexed  to  a  particular  messuage  or 
close,  either  by  express  stipulation  or  nec- 
essary implication,  according  to  the  occa- 
sion of  the  grant.     Ktrkham  v.  Sharp,  29  D. 

67. 

A  grantor  of  such  right  of  way,  by  con- 
veying a  full  privilege  of  ingress,  egress, 
and  regress,  puts  his  right  thereto  exactly 
on  a  footing  with  that  of  his  grantee  as  a 
eo-tenant ;  and  therefore  he  can  not  after- 
wards use  his  nngranted  residue  in  a  man- 
nor  different  from  that  rontem|>lated  and 
oUvionsly  intended  by  the  parties  at  the 
time  the  grant  was  made.     lb. 

A  pezpetnal  risht  of  way  is  the  subject  of 
grant,  and  not  of  Itcense,  and  can  be  con- 
veyed at  law  only  by  deed  or  prescription. 
Fader  v.  Brouming,  67  D.  605. 

A  license  pnrportinff  to  give  a  perpetual 
night  of  way  is  revocattls  at  law,  although 


money  may  have  been  expended  upon  the 
faith  of  it  by  the  licensee  in  building  the  way ; 
but  it  seems  that  in  equity  the  licensee  may 
have  relief  upon  the  grounds  of  estoppel 
and  part  perfprmance  <^  a  parol  contract. 
lb. 

A  riffht  of  way  to  land  devised,  over  other 
land  of  the  testator,  is  appurtenant  to  the 
land  devised,  and  passes  by  a  conveyance 
thereof  without  express  mention.  lAde  v. 
Hadley,  76  D.  338. 

J.  owning  lands,  on  which  was  a  strip 
called  a  street,  but  which  was  not  laid  out 
or  dedicated  as  a  public  highway,  conveyed 
the  same  to  S.,  by  a  conveyance,  in  which 
the  said  strip  was  mentioned  as  a  boundary 
and  described  as  "  St.  Charles  street. "  Sub- 
sequently S.  conveyed  a  portion  of  such 
lands  to  the  plaintiff,  "with  all  the  privi- 
leges and  appurtenances  thereunto  belong- 
ing," referring  to  the  so-called  street,  in  the 
deed.  The  land  so  sold  did  not  abut  or 
front  upon  such  street,  nor  was  there  a  right 
of  way  by  necessity  over  the  land  interme- 
diate. Held,  that  the  plaintiff  did  not  ac- 
quire any  right  of  way  over  the  so-called 
street.  Dawaon  v.  Si.  Paul  Fire  Ine.  Co.,  2 
R.  109. 

Where  the  owner  of  land  has  a  way  over 
one  portion  of  it  for  the  benefit  of  another 
portion  of  it,  such  way  is  a  non-continuous 
quasi  easement  and  will  not  pass  on  a  sale  of 
the  dominant  portion,  by  the  word  "appur- 
tenances "  merely,  but  there  must  be  words 
sufficient  to  creato  a  new  easement.  Par- 
sons V.  Johnson,  23  R.  149. 

The  owner  of  land,  over  which  was  a  way 
for  his  convenience,  sold  the  land  adjacent 
to  the  way,  describing  it  by  precise  and  de- 
finite boundaries,  but  the  way  was  not  men- 
tioned and  there  were  no  general  words 
except  the  word  "appurtenances."  The 
way  was  not  necessary  to  the  purchaser. 
Held,  that  the  way  was  a  non-continuous 
quasi  easement  and  did  not  pass.     lb. 

6.  Use  of  private  ways.  *  —  Where  the 
way  commonly  used  is  closed  by  the  act  of 
the  owner  of  the  land,  the  way  not  being 
limited  or  defined,  the  one  having  the  ease- 
ment may  pass  to  and  fro  in  the  manner 
least  prejudicial  to  the  owner.  Farmtm  v. 
PlaU,  19  D.  330. 

If  a  private  way  be  unlawfully  obstructed 
by  the  owner  of  adjoining  land,  a  person  en- 
titled to  use  the  way  may  pass  over  the  ad- 
joining close,  so  far  as  may  be  necessary  to 
avoid  the  obstructions,  taking  care  to  do  no 
unnecessary  damage.  Kent  v.  JudJans,  87 
D.  544 ;  Haley  v.  Cokord,  47  R.  176. 

The  grantee  of  a  right  of  way  takes  it 
subject  to  all  restrictions  which  the  grantor 
has  imposed,  and  can  use  it  for  no  other 
purpose  than  that  provided  in  the  grant. 
French  v.  MarsUn,  57  D.  294. 

*  Private  ways.  In  what  manner  may  be  used 
see  note,  88  D.  279-282. 
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The  owner  of  a  right  of  way  over  a 
panage-way  may  diatarb  the  soil  and  pave 
or  repair  the  way  for  the  purpose  of  keeping 
it  fit  for  use,  provided  in  so  doing  he  make 
no  material  change  in  the  condition  of  the 
way  nor  interfere  with  the  estates  of  others 
therein.     Brown  v.  Stone,  69  D.  303. 

The  owner  of  land  burdened  with  a  right 
of  way  is  bound  to  furnish  reasonable 
facilities,  determined  by  the  circumstances 
of  the  case,  for  its  enjoyment  by  the  one 
entitled  to  the  right,  iakeman  v.  Talbot^ 
88  D.  275. 

7.  When  a  way  of  neoeBsity  arises.* 
— ^A  right  of  way  may  be  created  in  three 
ways :  X.  By  necessity ;  2.  By  grant ;  3.  By 
prescription.     Lawion  v.  Rwera,  13  D.  741. 

A  right  of  way  from  necessity,  strictly 
speaking,  does  not  exist.  A  way  of  ne- 
cessity, sQch  as  the  law  recognizes,  results 
either  from  a  grant  or  reservation  implied 
from  the  existing  necessity;  and  unity  of 
possession  at  some  former  time  apcMBars  to 
De  the  foundation  of  the  right.  Traqf  v. 
Atherton,  82  D.  621. 

A  right  of  way  by  necessity  exists  in  all 
cases  where  a  person  owns  land  surrounded 
by  other  lancU  which  exclude  it  from  a 
Dublic  highway.    Snyder  v.  Warfordf  i9  D. 

A  way  of  necessity  is  impliedly  included 
in  a  grant  of  land  to  which  access  can  be 
had  only  by  passing  over  the  grantor's  land. 
NkhoU  V.  Luce,  35  D.  302 ;  Browne, Burken- 
meyer,daD.6^l;MeTavi8hv,CarroU,6l  0.353; 
and  if  a  grantor  conveys  part  of  his  lands, 
reserving  a  part  to  which  there  is  no  access 
except  over  the  part  conveyed  away,  he  will 
be  entitled  to  a  way  by  necessity  over  the 

Sart  so  conveyed  by  him.  Col&ns  v.  Prentice, 
S  D.  61 ;  but  if  he  can  use  another  way  he 
cannot  claim  by  implication  to  pass  over 
that  of  another  to  get  to  his  own.  Alley  v. 
Carleton,  94  D.  260. 

Where  one  conveys  land  to  which  there 
is  no  access,  except  over  his  remaining  lands 
or  over  the  lands  of  a  stranger,  a  right  of 
way  exists  by  necessity  over  such  lauds  of 
the  grantor.  KimbaU  v.  Cochedto  R,  R,  59 
D.  387. 

Two  or  more  ways  of  necessity  are  im- 
pliedly included  in  a  grant  of  lands  which 
are  so  divided  by  impassable  barriers,  that 
the  different  parts  are  inaccessible  without 
such  ways.    NtcJioU  v.  Luce,  35  D.  302. 

The  grantor  in  a  deed  of  warranty  may 
have  a  way  of  necessity  over  land  granted. 
Brjgham  v.  Smith,  64  D.  76. 

To  establish  a  way  by  necessity  it  is  suffi- 
cient if  the  necessity  exist ;  its  existence 
for  any  particular  length  of  time  is  not  re- 
quired ;  l>ut  the  actual  necessity  of  the  right, 
and  not  its  mere    convenience,    must    be 

*  Bee  notes  on  ways  by  necessity,  IS  D,  746-747 ; 
86  D.  464, 466  ;  86  D.  C76-681 ;  100  D.  116-118;  86  R. 
416-422. 


shown.  Hence,  where  a  resident  on  aa 
island  has  a  way  by  water  to  a  public  road, 
of  no  greater  length  than  a  passage  throagh 
a  neighbor's  field,  no  sufficient  neoessitv 
exists  to  create  a  way  through  the  field. 
Lawton  v.  Rivere,  13  D.  741. 

The  order  in  which  two  parcels  of  land 
were  conveyed  makes  no  difi'erence  in  deter* 
mining  whether  or  not  a  right  of  way  by 
necessity  is  appurtenant  to  either.  And 
neither  does  the  fact  that  such  parcels  were 
conveyed  by  the  executors  of  a  deceased 
owner,  under  a  decree  of  the  probate  coort. 
Collin*  V.  Prentice,  38  D.  61. 

The  common  law  rule  respecting  ways  by 
necessity  is  not  changed  by  the  Connecticut 
statute  authorizing  the  selectmen  to  lay  out 
private  ways.     A. 

Where  a  right  of  way  by  neoessity  ia 
claimed  by  a  party,  he  must  prove  that  the 
necessity  exists.  StvyveaatA  v.  Woodrt^, 
^7  D.  156. 

A  right  of  way  is  reserved  by  implication 
tea  wreck  commissioner  on  the  grant  of 
land  on  "the  banks,"  where  there  is  no 
other  way  of  getting  to  the  shore.  Heifield 
V.  Baum,  67  D.  563. 

A  private  right  of  way  may  exist  by 
necessity,     lb, 

A  right  of  way  incident  to  a  right  of  com- 
mon for  taking  sea-weed,  etc.,  passes  by 
implication,  by  a  grant  of  such  right  of 
common,- upon  one  tract  of  land  in  favor  ol 
another.     MaU  v.  Lcaorence,  57  D.  715. 

A  way  over  other  land  of  grantor  in  a 
deed  may  pass  as  appurtenant  to  the  land 
granted,  even  thougn  these  be  no  "insuper- 
able physical  obstacles  "  to  prevent  access 
by  another  way,  if  such  otiier  way  cannot 
be  made  without  unreasonable  labor  and 
expense.  And  a  jury  in  determining  this 
question  may  consider  the  comparative 
value  of  the  land  and  the  probable  cost  of 
such  a  way.    PettingUl  v.  Porter,  85  D.  671. 

A  right  of  way  from  necessity  is  implied 
by  law  solely  to  secure  the  party  in  whom 
it  is  vested  in  the  enjoyment  of  his  property, 
of  which  he  would  be  otherwise  deprived, 
and  if  the  necessity  for  its  use  ceases,  the 
right  also  ceases.  Alley  v.  Carleton,  94  D. 
260  ;  Col&M  V.  Prentice,  38  D.  61. 

Where  the  real  estate  of  a  deceased  person 
is  divided  among  his  heirs  by  proceedings  in 
the  Probate  Court,  a  right  of  way  of  neoes- 
sity may  be  implied  from  one  part  to 
another,  and  where  appurtenant  to  a  part 
set  off  for  dower,  it  does  not  cease  with  the 
widow's  death,  but  passes  to  a  grantee  or 
purchaser.     Ooodalv,  Oodfrey,  38  R.  671. 

The  owner  of  two  stores,  with  a  public 
hall  over  both  of  them,  conveyed  the  stores 
at  different  times  to  different  grantees,  and 
an  individual  half  of  the  furniture,  scenery, 
etc.,  of  the  hall  to  each.  There  was  but 
one  entrance  to  the  hall,  and  that  was  at 
the  BOttti'>  end  of  the  building,  and  it  was 
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in^neticable  io  oonstract  another  without 
injuring  the  front  of  the  north  store  and  the 
halL  Heidi  that  the  owner  of  the  north 
store  had  an  implied  right  to  ose  the  stair- 

ky.     QdUowa^  ▼.  BonuUtl,  56  R.  616. 

In  determining  neceasity  for  ways  to  pass 
land,  the  word  "necessary"  does  not 
mean  abaolnte  physical  necessity ;  and  "nn- 
reasonable  labor  and  expense  '*  means  exoes- 
sive  and  dibproprotionate  to  the  value  of 
the  prtiperty  purchased.  PettingiU  ▼.  Porter, 
S5  D.  671. 

Where  a  judgment-creditor  leyied  ott  a 
part  of  the  debtor's  land,  leaving  the  latter 
no  passage  from  the  remaining  portion  to 
the  highway,  the  debtor  has  necessarily  a 
right  of  way  over  the  land  levied  upon. 
Pemam  ▼.  Wead,  3  D.  43. 

When  land  of  a  debtor  is  set  off  on  execu- 
tion to  which  no  access  can  be  had,  except 
over  other  lands  of  the  debtor,  the  creditor 
may  have  set  off  to  him  a  right  of  passage 
over  such  other  lands  either  separately  or 
jointly  with  the  debtor.  Taiflor  v.  Tovm' 
§md^  5  D.  107. 

8.  When  it  does  not.  — A  way  of 
necessity  exists  onl^  when  there  is  no  other 
outlet  to  a  public  highway.  OoffeUif  v.  Be* 
tene,  7  D.  188. 

The  necessity  from  which  the  grantee  de- 
rives a  right  of  way  is,  when  the  lands  pur- 
chased are  surrounded  on  all  sides  by  the 
lands  of  the  grantor.  If  the  land  can  be 
reached  by  water,  or  by  a  distant  or  diffi- 
cult road,  the  erantee  is  not  entitled  to  a 
way  across  the  lands  of  the  grantor ;  for  it 
is  necessity,   and  not  inconvenience,   that 

£*ves  the  right.  7\LmffuU  v.  Rivera ^  15  D. 
S;  NkJioU  V.  Luce,  36  D.  302  ;  Screven  v. 
Qregofie.  64  D.  747. 

A  party  can  have  no  right  of  way  by 
■coessity  over  the  land  of  another  to  connect 
different  parts  of  a  tract  of  land  belonging 
to  himself     Cooper  v.  Maupin,  35  D.  456. 

A  right  of  way  by  necessity  does  not  exist 
when  Sie  party  claiming  it  has  a  way  over 
his  own  land.  Stuyveaani  v.  Woodruff,  47  D. 
156. 

A  vendee  has  no  right  of  way  through  the 
land  of  his  vendor,  unless  such  right  of  way 
is  indispensably  necessary  to  the  enjoyment 
of  the  land  conveyed  to  him.  Hoil  v.  Jfe- 
Xeorf,  74  D.  400. 

In  1839,  the  owner  of  a  lot  built  two 
houses  on  it,  one  fifteen  feet  frout,  the  other 
twelve  and  one-half  feet  front  iu  the  first 
story,  and  fifteen  feet  in  the  upper  stories, 
leaving  an  alley  of  two  and  one-half  feet  in 
width  between  them,  open  to  the  street, 
thirty  feet  deep,  and  communicating  at  the  in- 
ner end  by  gates  with  the  rear  yards  of  both 
houses,  tiie  timbers  of  the  latter  house  ex- 
tending across  the  alley  from  the  upper 
stories,  and  resting  in  the  wall  of  the  first 
The  alley  was  used  as  a  common 
i-way  by  the  occupants  of  both  houses. 


At  the  inner  end  of  the  alley  a  fence  at  right 
angles  with  the  street,  extending  to  the 
rear  of  the  lot,  divided  it  into  equal  parts 
of  fifteen  feet  each.  Access  could  be  had 
to  the  ^ard  through  the  houbc  or  from 
a  lane  m  the  rear  of  the  premises.  The 
builder  and  his  widow  owned  both  houses 
until  1865,  when  the  property  was  sold  un- 
der decree  to  W.,  who  in  that  year  sold  the 
second  house  to  C.  by  a  deed  including  the 
alley,  without  reservation  of  any  right  in  it 
to  the  occupants  of  the  other  house.  In 
1868  W.  sold  the  first  house  to  S.  by  a  deed 
embracing  no  part  of  the  alley,  nor  any 
right  in  it.  Htld,  that  the  owners  of  the 
first  house  got  no  right  to  the  use  of  the  al- 
ley.   MUditU  v.  SttptU  36  R.  404. 

9.  Remedy  for  interference.  *  ~ .  Case 
may  be  maintained  against  an  intruder,  by 
one  having  a  right  of  way,  without  proof  of 
special  damage.  IFittams  v.  K^ling,  46  D. 
710. 

10.  or  obstruction.  —The  exist- 
ence of  other  obstructions  to  plaintiff's  way 
is  no  bar  to  his  recovery,  where  such  other 
obstructions  are  not  considered  in  estimat- 
ingdamages.    Rogere  ▼.  Stewart,  26  D.  296. 

The  measure  of  damages  for  obstructinff  a 
way  is  the  plaintiff's  mjury  sustained  Xy 
loss  of  the  use  of  the  entire  way ;  the  mere 
value  of  the  way  up  to  some  further  obstruo- 
tion  is  not  the  proper  rule.     lb. 

A  declaration  in  case  for  obstructing  a 
way  setting  out  termini,  and  a  general  ver- 
dict thereunder  for  the  plaintiff,  are  suffici- 
ently certain.  Pearee  r,  McClenaghan,  65 
D.  710. 

Seisin  is  not  necessary  to  maintain  case 
for  obstructing  a  way  appurtenant  to  land, 
but  rightful  possession  is  sufficient,  and 
under  an  allegation  of  seisin  and  posbedbion 
proof  of  rightful  possession  will  support  the 
action,  especially  after  verdict.     Ih. 

An  allegation  of  possession  of  land  and  of  a 
right  of  way  over  an  adjoining  tract,  with- 
out averring  that  the  right  of  way  in  \iy 
reason  of  the  possession,  is  sufficient  after 
verdict  where  a  way  appurtenant  is  provetl, 
although  the  better  course  is  to  allege  the 
way  to  be  by  reason  of  the  possession.     lb 

The  owner  of  land  subject  to  an  easement 
has  all  the  rights  of  an  owner,  subject  only 
to  a  reasonable  use  of  the  easement.  Con- 
sequently where  such  owner  builds  a  fence 
across,  a  road,  to  which  another  person  has 
an  easement  for  occasional  use,  if  the  owner 
offers  to  and  is  willing  to  take  down  the 
fence  every  time  the  person  having  the 
right  desires  to  pass,  he  occasions  such 
latter  person  no  damage  which  can  be  re- 
covered in  an  action.  McTaviah  v.  Carroll, 
61  D.  353. 

An  easement  to  travel  along  a  road 
running  along  a  mill-race,  for  purpose  of 


*RiRht8  aud   remedies  of  parties  entitled 
private  wars,  see  note,  100  D.  114-119. 
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repairing  mom^  ii  not  iMoeaMrily  obstracted 
by  ''plowing  and  oultiraiing"  the  road,  the 
tort  of  eoltivation  not  being  mentioned. 
There  ar«  different  modes  of  cnltiYation, 
•ome  of  which  in  partioalar  stages  ci  it 
would  ereate  no  snon  obstmotion  as  ooold 
prevent  carts  and  wagons  from  being  used 
with  oonvenienoe  in  repairing  the  dam  and 
race.    Ih, 

A  plaintiff  is  entitled  to  recover  dama^^es 
for  oDBtmctions  to  his  right  of  way,  while 
such  right  existed,  although  he  avers  him- 
self out  of  court  at  the  time  of  suit  In-ought, 
as  to  the  right  of  way  ifaelf.  AIUm  v.  dark' 
Km,  94  D.  260. 

The  grant  of  a  passway  over  a  pajrtioular 
part  of  grantor's  land  does  not  deprive  him 
el  the  right  to  erect  gates  at  the  iemmd  of 
the  way  in  entering  and  leaving  his  land. 
JiaxweU  ▼.  MeAtte,  48  D.  409 ;  provided 
they  do  not  interfere  with  a  reasonable  and 
proper  enjoyment  of  the  way;  whether  they 
do  or  not  is  a  question  for  the  jury.  Baker 
V.  Frkk,  24  &.  500. 

Under  a  grant  of  a  passace-way,  *'as 
now  laid  cut,"  the  owner  of  land  over 
which  a  way  passes  cannot  maintain  a  gate 
thereon,  nor  can  he  narrow  the  way  by 
planting  posts  therein.  Welch  v.  Wikox, 
100  D.  Ill 

Where  city  lots  are  conveyed  with  the 
reservation  of  a  passage-way,  five  feet  wide, 
in  the  roar,  with  no  outlet  at  one  end,  for 
the  puipoee  of  access  to  ttie  street^  the 
rights  of  abutters  en  that  way  are  not  in- 
fringed by  the  erection  of  nay- windows 
projecting  over  it  from  thirteen  to  eighteen 
mohes,  not  interfering  with  foot  passsge. 
Bumham  v.  Ifemne,  59  K.  61. 

11.  Extingruiihrnent  of  tlie  riglit 
byactnof  land  owner.*— The  obstruo- 
t&on  of  a  way  by  the  erection  of  a  gate  there- 
on, which  may  be  opened  and  shot  at 
pleasure,  is  not  such  an  obstruction  as  will 
operate  to  extinguish  the  claimant's  right  of 
way,  however  long  it  may  have  been  con- 
tinued.   BamweU  v.  MagraOi,  36  D.  254. 

An  actual  obstruction  of  a  private  right 
of  way,  as  by  inclosing  and  cultivating  it  for 
ten  years,  extingushes  the  plaintiff's  right 
thereto.    Bowen  v.  Team,  60  D.  127. 

A  right  of  way  of  necessity  ib  not  a  per- 
manent right,  and  the  conveyance  of  an 
esteto  to  which  such  aright  is  appendant 
canries  with  it  the  right,  and  wholly  divests 
the  grantor  of  all.  interest  in  it.  AUtjf  v. 
Ckirktm,  94  D.  260. 

12.  — --  by  abandonment  or  non-xuBer. 
—  Omittine  to  remove  an  obstruction  in  a 
way,  placed  there  by  the  defendant,  ii  not 
an  abandonment  thereof;  otherwise,  had 
the  plaintiff  himself  erected  the  obstruction. 
Btyere  v.  Stewart^  26  D.  296. 

In  the  case  of  private  ways,  non-user  for 


*  Bight  of  land  owner  to  erect  buildings  over 
a  pilvate  way,  see  note,  M  B.  64,  fSw 


twenty  years  affords  a  condniive  preramp- 
tion  tnat  the  right  to  them  never  existed, 
or  has  been  extinguished  in  favor  of  some 
adverse  right.  WMer  v.  Ckapnum,  80  D. 
111. 

18. by  merger.  — Unity  of  owner- 
ship extinguishes  an  easement  of  way. 
Screven  v.  Qregork,  64  D.  747. 

A  way  is  extinguished  by  a  union  of  the 
title  in  fee  in  the  dominant  and  servient  ea- 
tetes  in  the  same  person.  Pearce  v.  Mc- 
Clenaghati,  55  D.  710. 

When  the  title  to  two  adjoining  doees  be- 
comes united  in  one  person,  all  subordinato 
righto  and  easemente  are  extinguished. 
And  if  there  is  a  private  wajr  over  sodi 
premises,  actually  in  use  or  designated  on  a 
plan,  and  no  one  else  has  a  legal  right  to  nae 
it,  he  may  discontinue  it  in  whole  or  in  part^ 
and  majr  sell  and  convey  the  fee  in  the  land 
over  which  such  way  was  laid  ent  er  nsed. 
Warren  v.  Blake,  89  D.  748. 

A  right  of  way  appurtenant  is  not  eztin« 
guished.  by  merger  m  a  mortgagee  taking 
possession  of  the  dominant  and  servient  ea- 
totes  under  separate  mortgages  for  the  pur- 
pose of  foreclosure,  but  conveying  one  of  the 
estetes  before  f ereclosure.  BUgtr  v.  Parker, 
54  D.  744. 

A  way  ii  not  extinguished  by  a  convey- 
ance of  the  dominant  estete  in  trust  to  the 
owner  of  the  servient  estete,  for  the  benefit 
of  a  married  woman  for  life,  remainder  in 
fee  to  her  children,  nor  is  the  way  suspended 
by  such  a  conveyance.  Pearce  v.  McClene^ 
ghan,  55  D.  710. 

The  right  to  use  an  aUey  running  between 
two  lote  of  land,  and  from  one  street  to  an- 
other, and  between  other  lote  of  Und,  sncfa 
alley  having  been  dedicated  to  the  use  of 
lot-owners  by  a  former  owner  of  the  prop- 
erty, constitutes  an  easement  whidi,  iTcon- 
tinuous,  will  not  be  extinguished  by  merger 
of  the  title  of  the  said  two  lote  in  one  owner, 
but  will  pass  to  purchasers  and  holders  ol 
other  lote  upon  the  alley ;  and  the  purchaser 
of  such  two  lote  will  have  no  right  to  close 
the  alley,  though  the  measuremente  in  hi^ 
deeds  extend  to  the  center  of  the  alley,  aud 
embrace  the  whole  of  it  between  hui  \oU; 
but  the  consent  of  all  the  owners  of  lote 
bounding  on  it  will  be  necessa^  to  author i>(f« 
it  to  be  dosed.  JicOartifr.  Kkckmmnm,  S(. 
D.538. 


From  arrest  in  civil  actions,  see  Aiuub8T,9-1IL 
From  service  of  process,  see  Pbocebs,  20. 
Of  persmial  representetives,  under  stetute  ol 

limitetions,  see  LnoTATiONS  or  Aonoiia, 

74. 
Of  re-shipment,  see  Bills  of  Lasxxo,  10. 
Of  witoess,  from  arrest  and  dvil  process, 

see  WiTMissKS,  5,  6. 
To  refuse  to  answer,  see  Wmamm^  114* 

119. 
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Of  carrier,  «d  railroad  traini^  aae  Exrains 
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Of  infantSy  see  Ijifants,  6. 
Of  public  officers,  see  Officsbb,  UL 
What  pass  by  deed,  see  Deuhi^  75. 
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PBOOBBENIK). 
When  awarded  on  appeal,  see  Appial,  117. 
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In  cenrts  of  chanoeiy,  see  Bqititt,  in. 


In  creditors' suits,  see  Cbbditob's  Suit,  III. 

In  ejeetment,  see  Ejectment,  IL 

In  instice's  conrts,  see  Jumos  or  thx 

Pbaob,  it. 
In  snits  for  nse  and  oceopation,  see  Lamd- 

LOBB  AiTD  TcvAirr,  49. 
On  mandaanu,  aee  Mavdamus,  UL 


Of  tzecntion  aale,  distribution  d^  aee  Ezs- 

ODTlOIf,  117-120. 
Of  foreclosure  sale,    distribution   of, 

MoKroAOBS,  106. 


Of  loss  insured,  who  entitled  to,  see  iNivm* 

ANOB,  3A 
Of  public  sale,  disposal  of,  see   Justcua 

•AIM,  16. 
Of  aale  of  decedent*s  land,  application  o^ 

.        see    BXXOUTOBS    ABD    ADXINUTBATOBak 

54. 

Of  sale  of  infants'  lands,  disposal  o(  ace 

IvrAVTS,  14. 
Of  aale  of  land  for  payment  of  debta,  die* 

posal  of,  see  Exboutobs,  etc.,  122. 
Of  sales  of  land,  when  descend  to  the  heir, 

seeDBSCBNT,  A 


(Inelndei  the  general  nature,  Isauinf  ,  serrlce 
snd  return  of  prooeas.  In  aottons  at  common  law, 
sulti  in  equity,  and  sctions  under  Codes  of  Fr^ 
cedars,  and  piactica  acts.] 

Appearance^  when  waiTca  daCaefea  in,  wm 
AcTHOBS,  14. 

How  far  protecta  officer,  aee  Abbbbt,  17  | 
OmcBBS,  85,  86 ;  Sbbbhv^  17 1  Tbm> 
rABB,  3,442. 

In  f oredoaure  auita,  aee  MoBTOAOBfl^  6L 

In  partition  suits,  see  Pabtitiob,  14. 

In  suits  against  huaband  and  wife,  aee  Hub- 
band  ABB  Win,  106. 

In  auita  by  or  against  infanta^  aee  Ib7abi% 
41. 

Judgment  againat  pnrty  not  aerred  with,  aee 

JUDGHBNT,  2. 

Privilege  of   witneaa  itouk  aerrice  of,  aaa 

WmvBssBs,  6. 
Service  of,  by  conatablea,  aee  CoBflTABij% 

A 
Serrioe  of,  by  sheriffs,  see  Shbbutb,  4-7* 
Service  of,  on  corporaiaon,  see  Cobfo&atiob% 

203»  204. 
Service  of,  on  Sunday,  see  Sub dat,  A 
Service  of,  what  sufficient  to  support  Judg* 

ment,  aee  Judqmbnt,  14. 
When  evidence,  aee  Evidbnob,  19A 

See  alao  Wabbabt. 

L    Ib  Civil  AonoNs. 

1.  Oeneral  Prindple$. 

2.  ffow  Framed  and  Istued, 
A    Service^  and  how  Proved. 

a.  In  Actiona  at  Law. 

b.  In  Suita  in  Equity. 

&  In  Actiona  nnider  OodcB 

n.    In  Cbiminal  Pkogbbdirob. 

I.     In  Civil  Agtionb. 
1.  Oeneral  Principlea. 

1.  Heceaaity  of  Process.  — Notice  ia 
necessary  to  give  a  court  jurisdiction  of  the 
person,  and  unless  it  is  acquired  in  some 
mode,  the  judgments  of  the  court  are  mere 
nullities.     Ex  parte  Cheatham,  44  D.  625. 

A  proceeding  against  a  steamboat  or  other 
water-craft  is  one  in  rem;  the  liability  is 
upon  the  craft,  and  the  judgment  operates 


Of  former  levy,  liability  o^  to  azeonticiiy    atone  upon  it.    The  seizure  of  the  thins  is 
see  IBxBOunoBy  8A  l  construed  notice  to  the  whole  world,  and  no 
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the  powers  of  the  eheriff  in  MrTiiig  er  «ze- 
eating  an^  prooeaa  except  th«t  he  is  not  to 
he  reoogniwd  or  obeyed  m  a  sheriff  or  known 
offieer,  bat  mnst  show  his  authority,  and 
make  known  his  business  if  required  by  the 
party  who  is  to  obey  the  same.  BuHom  ▼• 
WWemton,  46  D.  145. 

A  constable,  being  the  plaintiff  in  an  ac- 
tion, may  serve  tiie  sammouB  himself,  and 
his  retnni  can  not  be  impeached  in  trespass, 
for  an  arrest  under  an  execution  and  judg- 
ment founded  on  such  service.  Putnam  t. 
Man,  20  D.  686. 

Process,  where  a  sheriff  is  a  party,  plain- 
tiff or  defendant,  should,  at  the  common 
law,  be  issued  to  the  coroner  in  all  cases ; 
and  if,  in  such  eases,  it  be  issued  to  the 
sheriff,  it  will  be  set  aside  as  irregular  upon 
the  application  of  the  other  party  to  the 
eonrt  whence  it  issued.  CoUaiM  ▼.  MeLeod, 
49  D.  S76. 

A  sheriff  acquires  a  special  property  in 
menev  eollected  hj  him  under  execution, 
and  if  such  money  is  at  any  time  subject  in 
his  hands  to  other  process,  he  cannot  serve 
it  himself,  but  it  must  be  executed  by  the 
ooroner.    Clymer  v.  WilUs,  58  D.  414. 

The  law  does  not  authorize  a  person  to 
•zeonte  process  in  his  own  favor.  Snifdaeker 
▼.  Crosse,  99  D.  551. 

11.  — —  and  upon  whom.— Service 
«pon  an  attorney  after  his  client's  death  is 
invalid.    Oma  v.  Beach,  45  D.  576. 

18.  Serrice  on  one  of  sewral  de- 
fandantn.* — In  trespass  against  several 
defendants,  the  plaintiff  may  proceed  to 
trial,  as  to  one  or  more,  without  entering  a 
nofife  jEwtMe^  as  to  the  defendants  who  have 
not  been  served  with  process,  and  who  have 
ftot  appeared.    Oivens  v.  Bradley,  6  D.  646. 

18.  Mode  and  aofBciency  of  eervioa. 
—1.  In  general — It  is  competent  for  a 
state  to  declare  what  manner  of  service  or 
process  shall  be  sufficient  to  bring  its  eitixens 
mto  court ;  but  its  regulations  cannot  oper* 
ate  extraterritoriallyy  and  therefore  are  not 
binding  upon  citizens  of  other  states  unless 
they  go  voluntarily  within  its  lindti.  Bkn" 
dtr  V.  Dawson,  89  D.  430. 

Courts  have  the  power  to  determine 
whether  a  servioe  of  process  was  sufficient. 
Borden  v.  State,  54  D.  217. 

The  mode  in  which  writs  and  precepts 
■hall  be  served  and  executed  is  regulated  by 
statute,  and  unless  substantially  conforma- 
ble thereto,  the  doings  of  the  officer  are  in- 
valid.   Benson  v.  Snuth,  66  D.  285. 

SL  Pereonai  service.  —  Showing  to  a  sheriff 
an  order  of  supersedaes  is  a  sufficient  ser- 
vice thereof  upon  him.  Hopkinson  v.  SecBre^ 
89  D.  236. 

The  service  of  a  writ  of  summons  is  insuf- 
Heient,  where  the  return  states  that  it  was 
eaeoutod  by  leaving  a  certified  copy  for  the 

*8erTlce  of  process  on  one  of  sertfral  partners 
•rjoint-debtois,seenote,44D.  5:0-674 


defendant  below,  ««with  his  wife,  a  white 
member  of  his  family,  and  over  the  ase  of 
fifteen  years,"  but  does  not  state  it  to  have 
been  left  at  his  usual  place  of  abode,  as  ex- 
pressly required  by  statute  when  the  service 
IS  not  personaL  Vaughn  v.  Brcwn.  47  D. 
730. 

A  record  which  shows  a  service  of  pro- 
cess, a  notice  to  the  defenduit,  or  an  ap- 
pearance for  him,  not  amounting  in  either 
case  to  personal  notice  or  appearance,  raises 
a  presumption  in  favor  of  the  jurisdiction  of 
the  court,  but  such  presumption  may  be 
met  and  overcome  by  proof  that  the  servioe 
was  not  sufficient  under  the  laws  of  the 
state  where  the  judgment  was  taken,  or  by 
other  countervailing  proof.  Btmelerr.  Deu^ 
son,  39  D.  430. 

8.  ContiruetiK  servtee,  —  Conetructive  aer- 
vice  of  process  and  proceedmgs  m  rem,  are 
authorized  by  the  laws  of  most  of  the  statee» 
and  judgments  founded  on  such  service  or 
proceedings,  are  valid.  Seotl  v.  Coleman.  15 
D.  71. 

Statutes  substituting  other  than  a  pei^ 
sonal  servioe  or  process,  must  be  strictly 
complied  with,  to  give  the  court  jurisdiction, 
and  this  oompliance  must  appear  affirma* 
tively  in  the  proceedings.  Zeaknie  v.  ^os0> 
ers,  40  D.  111.  ^ 

The  publication  of  an  order  for  two 
months,  as  required  by  statute,  is  sufficient, 
although  such  order  directed  its  publication 
for  eight  weeks  only.  BSght  v.  Batdcs,  17 
D.  136. 

An  affidavit  for  an  order  of  publication 
against  persons  sued  as  unknown  heirs^ 
must  be  made  by  the  complainant  himself, 
unlets  it  appear  why  he  oould  not  make  it. 
Ih, 

The  atetute  5  George  II.,  authorising 
service  by  publication  against  abeent  ^artieo, 
is  substantially  in  foroe  in  Geoigia,  bat 
does  not  apply  to  citizens  of  other  statee 
who  were  never  residents  of  the  state,  or  to 
foreign  oorporations.  Dearing  ▼.  Bank  of 
Ounifston,  48  D.  300. 

Where  a  statute  provides  for  constructive 
service  of  writ  upon  each  defendant  sep- 
arately, either  by  personal  service  or  by 
leaving  a  oopy  at  his  usual  place  of  abode, 
the  terms  and  conditions  of  such  service 
must  be  complied  with.  Service  cannot  be 
made  by  leaving  one  writ  for  two  defend- 
ants.   StewaH  v.  Stringer,  97  D.  278. 

14.  Time  of  eervica.  —  A  service  ol 
civil  process  upon  thanks^ving  day,  is  pro- 
hibited by  statute,  and  is  therefore  void. 
Gladwin  v.  Lewis,  16  D.  33. 

A  dieriff  should  execute  process  with  the 
utmost  expedition,  or  as  soon  after  he 
receives  it  as  the  nature  of  the  thing  will 
admit     ITyer  v.  Andrews,  29  D.  497. 

Of  two  writs  served  on  the  same  day,  one 
of  which  shows  the  exact  time  of  day  whea 
the  service  was  made,  the  seoond  en^  the 
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da  J,  tba  foniMr  will  be  sitoti  precedence  to 
the  latter,  m  no  intendment  can  be  made 
that  the  latter  was  served  before  the  hov 
mentioned  in  the  firet  retain  of  aerrioe. 
Farfiddr.  Pome,  AID.  361. 

An  amendment  to  a  retnm  of  a  Mnrice 
that  may  affect  the  rights  of  third  pereons 
can  only  be  allowed  where  something  ap- 
peara  of  record  by  which  the  correction  can 
be  made.  Thus  where  one  party  claims 
nnder  a  writ  of  execution  returned  as  served 
at  noon  of  a  certain  day,  an  amendment  can 
not  be  allowed  of  a  writ  returned  merely  as 
Mrred  upon  the  same  day,  so  as  to  cause 
the  same  to  appear  as  served  before  the 
first  writ,  where  nothing  appears  in  the 
record  to  indicate  the  time  of  service.     lb. 

A  computation  of  the  time  of  serving 
process  before  return  day,  must  be  made  by 
udading  the  day  of  service,  and  excluding 
the  return  day.    VilU  v.  Zeigler,  48  D.  370. 

16.  Plaoe  of  servico.*— Process  served 
on  a  party  without  the  state  has  no  greater 
effect,  it  seems,  than  knowledge  brought 
home  to  him  in  any  other  way.  Ewer  v.  CoMn, 
48  D.  587. 

18.  Offloerii  return,  and  how  com- 
pelled. —  A  party  not  being  an  officer,  jus- 
tifying under  legal  process,  need  not  show 
it  returned.    Pbummer  v.  DeimeU,  20  D.  318. 

The  omission  of  the  sheriff  to  sign  the  re- 
tira  of  a  writ,  renders  such  return  ir- 
itgnlar.    Dewar  v.  Spenee,  30  D.  241. 

A  misretnm  or  an  irregular  retnm  b 
smendable,  bnt  it  is  otherwise  where  there 
is  no  retnm,  which  renders  the  subsequent 
proceeding  void.    Ih. 

An  unsigned  indorsement  on  a  summons 
hk  partition  of  **m»hU  habei,  and  published  as 
the  law  directs,**  when  returned  into  the 
prothcnotary's  office,  which  is  referred  to  in 
a  mheequent  part  of  the  record  as  the  sher- 
iff's return,  b  an  insufficient  return,  and  is 
•aendable,  and  a  jud^pnent  by  default 
foonded  thereon  is  not  void.    Jb. 

A  sheriff's  retnm  upon  a  writ  that  he 
wrved  process  upon  certain  named  defend- 
uts,  and  could  not  find  the  others,  im- 
ports that  a  personal  service  was  made  upon 
those  found.     Coleriek  v.  Hoojoer,  86  D.  506. 

The  return  of  a  summons,  oireoted  to  two 
defendants,  does  not  show  legal  service, 
vhere  it  is,  "I  have  served  this  writ  on 
defendant,  P.  R.  and  W.  R.,  by  leaving  a 
eertified  copy  with  his  family."  It  does  not 
ihow  which  defendant  was  served,  or  tiiat  a 
copy  was  left  with  some  person  <rf  suitable 
•ffe  and  discretion.  Bape  v.  Heatan,  76  D. 
269. 

17.  Ooneliuivexieas  of  ratvm. —  An 
ifficial  retnm  duly  made  upon  process  by  a 
sworn  officer  is  oondnsive  of  the  facts  there- 
ia  stated,  until  vacated  or  set  aside  by  due 
yerse  of  law,  M  between  the  parties  and 

'Btrrlee  of  process,  rlf  ht  of  officer  to  enter  for 
ncposs  el,  sse  note.  25  0. 171.  ITS. 
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privies  to  the  suit  and  others  whose  rights 
are  necessarily  dependent  upon  it ;  bnt  as 
to  all  other  persons,  such  return  isj^wiia 
facie  evidence  only  of  the  facts  stated  in  it^ 
and  subject  to  be  disproved.  PhWip$  v.  B^toeii^ 
84  D.  373  ;  Stinnn  v.  Snow,  26  D.  238  ;  and 
the  remedy  of  the  party  injured  is  an  action 
against  the  sheriff  for  a  false  return. 
Sttwart  V.  Stringer,  97  D.  278. 

A  sheriff's  return  is  conclusive  as  to  the 
facts  therein  set  forth,  upon  the  parties,  as 
far  as  the  particular  action  is  concerned. 
Thus,  if  the  return  state  that  property 
replevied  was  surrendered  to  the  defendant 
upon  his  giving  bond,  the  latter  may  not 
show  that  less  property  was  replevied  from 
him  than  appeared  from  the  return.  Knowle» 
V.  Lard,  34  D.  525. 

An  officer  can  not  contradict  or  invalidate 
his  own  return  under  oatih.  Wyer  v.  An* 
drttm,  29  D.  497. 

An  officer's  retum  is  only  frima  fack 
evidence  of  a  fact.  Hutchm»  r.  Johnsomp  SO 
D.  622. 

The  retnm  of  service  of  process  by  • 
sheriff  will  not  preclude  a  defendant  from 
showing  that  he  had  no  notice  of  the  action. 
Jones  V.  Commercial  Bani^  35  D.  419. 

The  retum  of  service  of  a  writ  by  an 
officer  is,  where  a  retum  is  required  by  law, 
the  only  proper  evidence  of  what  has  been 
done  by  him  thereunder,  and  no  omission 
therein  of  any  fact  may  be  supplied  by  other 
proof.     Fairfield  v.  Paine,  41  D.  357. 

Privies  who  are  concluded  by  an  official 
return  made  upon  process  by  a  sworn  officer 
are  those  whose  privity  would  enable  them 
to  maintain  an  action  against  the  officer  for 
a  false  return  to  such  process.  PMU^r, 
ElweU,  84  D.  373. 

13.  Amending  return.*  —  An  appli- 
cation for  leave  to  amend  a  retum  is 
addressed  to  the  discretion  of  the  conrt. 
and  may  be  denied  if  the  granting  of  it  will 
work  an  injustice.  Frtenum  ▼•  Aw4  14  I^- 
287. 

A  sheriff  may,  even  after  judgment,  by 
leave  of  the  court,  amend  his  return  on  a 
writ,  ffMnc  fro  tune,  in  order  to  show  that 
the  writ  was  in  fact  served  on  the  defendaal 
before  the  judgment  was  rendered;  and 
such  retnm  so  made  will  be  sufficient  to 
sustain  the  judgment,  although  made  after 
the  writ  of  error  is  brought.  HeJUn  v.  Jfe- 
ifmn,  20  D.  58. 

A  retum  of  a  summons  may  be  amended 
according  to  the  facts,  to  show  that  a  copv 
left  At  the  defendant's  residence  was  left 
with  a  member  of  his  family.  Crocker  v. 
ifann,  26  D.  684. 

19.  Belief  agcdnst  irregrular  service,  "fr 
—  A  party  decoyed  from  another  state  or 

*  See  monograpbic  note  on  the  amendment  of 
the  return  to  s  writ,  18  D.  178-181. 

t  Abuse  of  process,  when  renders  offleer  a  tree* 
passer  ah  initio,  see  note,  14  D.  a66-M9. 
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eountry,  on  a  promiae  not  to  sue  him,  may, 
upon  being  sued  in  violation  of  the  promise, 
avoid  the  process,  and  may  also  bring  an 
action  for  his  damages  by  the  breach  of  such 
promise.     SieeU  ▼.  £ates,  16  D.  720. 

If  snch  f  party  does  not  avoid  the  process 
cm  the  ground  of  the  fraud,  but  proceeds  to 
trial  upon  the  merits,  and  judgment  go 
asainst  him,  he  can  not  recover  the  amount 
01  that  judgment  as  damages  for  the  breach 
of  such  promise.     76. 

For  any  irregularity  of  an  officer  in  eze- 
enting  valid  process,  or  from  any  act  not 
authorized  by  the  procoss  the  party  suing  out 
is  not  liable,  unless  the  officer  acts  under  his 
orders  or  direction.  Barnard  v.  Stevens,  16 
D.  733. 

An  action  for  a  falsa  retnm  is  the  remedy 
if  the  return  is  ontme.  Fuitiam  v.  Man,  20 
D.  686. 

Process  may  be  auashed  on  motion  if 
irregularly  or  fraudulently  exeontecL  Siule 
V.  Boyd,  29  D.  218. 

A  suit  instituted  by  process  that  does  not 
ran  in  the  name  of  the  state  may  be  dis- 
missed upon  motion  of  the  defendant, 
though  prior  to  the  motion  he  has  appeared 
in  the  action  for  other  purposes ;  and  though 
the  statute  authorizes  like  suits  to  be  insti- 
tatad  * 'either  by  voluntary  appearance  and 
agreement  of  the  parties  or  by  process." 
LiUle  V.  LitiU,  32  D.  317. 

Want  of  authority  in  a  person  serving  a 
writ  of  attachment  may  be  taken  advantage 
of  at  any  time,  and  is  not  waived  by  failing 
to  take  advantage  of  it  by  plea  in  abate- 
ment.   feUy  V.  Paris,  33  D.  199. 

Void  process  must  be  set  aside  or  vacated 
before  trespass  can  be  maintained  against 
the  party  who  caused  it  to  issue,  for  acts 
done  thereander.  Day  v.  Sharp,  34  D. 
509. 

A  motion  to  quash  a  writ  for  want  of  a 
proper  teste  is  addressed  to  the  discretion 
of  court,  and  if  such  motion  is  made  for  a 
canse  which  might  have  been  taken  advant- 
age of  by  plea  in  abatement,  it  must  be 
nuMle  within  the  time  limited  for  making 
each  plea,  or  the  party  will  be  deemed  to 
have  waived  the  right  to  make  it.  Parsons 
V.  SweU,  64  D.  352. 

A  oonrt  has  jurisdiction  to  amend  a  writ 
after  plea  in  abatement,  or  after  a  motion 
to  quash  the  writ  seasonably  made.    lb, 

Stranzera,  third  persons,  or  volunteers 
are  liable  in  trespass  for  interfering,  insti- 

f;atinff,  and  causing  the  enforcement  of  nn- 
awful  process,  though  it  may  be  regular 
and  valid  on  its  face.  Public  duty  does  not 
require  such  persons  to  assume  the  respon- 
sibdity  of  executing  legal  process.  Emery 
V.  Hapffood,  66  D.  459. 

It  is  the  province  of  the  oonrt  to  see  that 
neither  the  law,  nor  ita  officers,  nor  its  in- 
strnmenta,  are  made  auxiliary  to  oorrapt, 
I  just,    or    oppressive    ends.     Conrtfi    fn 


quently  remedy  aueh  evila  upon 
where  the  question  relates  to  the  oontrol, 
use,  or  misuse  of  the  ^ooesa  of  the  Oi>art. 
Pomroy  v.  Pamdes,  741).  92S. 

A  party  disposseeaed  by  a  writ  improjperl  v 
granted  is  entitled  to  restitution.  People 
V.  Johnson,  97  D.  770. 

80.  PziTilege  from  •ervioo  of  pro- 
cess.— Privilege  in  respect  to  place  of 
service  of  attachment  process  does  not  avoid 
it,  as  where  it  was  served  on  a  member  of 
one  of  the  councils  of  Baltimore  in  the  coun- 
cil-chamber.   Peiers  v.  Leoffue,  71  D.  622. 

The  service  of  process  on  a  privileged  per- 
son is  not  void ;  it  is  treated  as  an  irreguar- 
ity,  which  may  be  waived. 

One  charged  with  a  oriminal  oflfonse  ia 
another  oonnty  than  that  of  his  residenoe, 
and  who  on  the  trial  is  discharged,  ii  privi- 
leged from  civil  suit  in  that  county  until 
the  lapse  of  a  reasonable  time  to  enable 
him  to  return  home.  Pabner  v.  Bowm^  69 
R.  844. 

h.    In  Suite  in  Equity. 

21.  Servos  upon  non-resident  de- 
fendants. —  A  decree  rendered  on  an  in- 
sufficient publication  does  not  bind  the 
parties  thereto ;  and  ratification  cl  such 
decree  pending  the  suit  is  inefifectual.  BUghi 
V.  Banks,  17  D.  136. 

A  court  can  not  extend  its  jurisdiction 
over  citizens  of  other  states,  by  a  rule  of 
practice,  as  to  service  of  process.  Dearmff 
V.  Bank  of  Charleston,  48  D.  300. 

The  rule  of  equity,  in  Georgia,  for  the 
publication  of  a  notice  to  absent  defendante, 
IS  in  affirmance  of  the  statute  5  Geo.  II. , 
and  IB  valid  so  far  as  it  affects  parties  who 
have  departed  from  the  state  to  avoid  ser- 
vice,   lb, 

A  decree  pro  con/esso  in  erroneous,  when 
passed  on  an  order  of  publication,  directing 
publication  for  three  weeks  instead  of  ono 
month,  as  required  by  statute.  Central  Battk 
V.  Copeland,  81  D.  597. 

Jurisdiction  over  the  person  of  a  non*ree- 
ident  defendant  in  a  chancery  suit  may  be 
acquired  by  service  of  process  by  publiea* 
tion,  and  proper  return  thereon.  MtDamd 
V.  CorreO,  68  D.  687. 

Non-resident  defendants  are  not  within 
the  jurisdiction  of  a  court  where  no  attempt 
has  been  made  to  serve  them  with  process ; 
and  where  a  part  of  the  defendants  have  not 
been  thus  served,  the  defect  cannot  be  cured 
by  legislative  enactment.    /(. 

A  decree  against  non-residents  upon  eon- 
structive  notice  by  publication  affects  only 
property  within  the  jurisdiction  of  the  courl 
Harris  v.  PuUman,  25  R.  416. 

A  decree  of  a  court  against  three  penone 
oomposing  a  partnership,  doing  business  in 
the  state  of  the  former,  rendered  on  per- 
sonal aervice  on  two  of  the  partners  in  that 
state,  does  not  bind  the  third,  who  resided 
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«it  of  that  itetey  did  aol  «pptM^  and 
BotpenoDAlly  Mrrod.    PldbCI  y. 
tfB.54S. 

c    In  AotioiiB  under  Codet. 

83.  By  whom  •ervioa  may  be  mads. 
— Genendly,  in  case  of  the  inability  of  a 
iheriff^o  execute  prooeas,  the  coroner,  by 
Tirtne  of  hie  office,  is  anthorised  to  act  as 
his  sabstitate ;  and  where  he  has  acted,  the 
legal  presamption  is  that  the  facts  existed 
which  renderad  it  proper  for  him  to  act  in 
the  particalar  inntanoe.  Kkk  ▼•  Jiurpfutf 
67  D.  64a 

When  a  sheriff  it  a  party  to  an  action,  the 
derk  may  direct  process  to  a  coroner, 
althongh  there  be  no  proof  that  the  sheriff 
is  a  par^.  The  derk  is  presnmed  to  know 
who  is  sheriff,  and  may  act  on  hia  own 
knowledge  in  issoing  the  process  in  snch  a 
esse,    afyhani  v.  DaUat,  66  D.  146. 

The  clerk  may  direct  process  to  a  coroner 
without  an  averment  in  a  petition  that  the 
sheriff  is  a  party  to  the  action.  It  is  the 
better  practice  to  insert  such  averment,  bnt 
its  omission  is  not  fatal,  and  may,  if  re- 
quired, be  supplied  by  amendment,    /ft. 

Personal  service  of  a  snmmons  may  be 
made  by  the  sheriff  of  the  coanty  where  the 
defendant  is  foupd  by  his  deputy,  by  a  per- 
lon  specially  appointed  by  the  sheriff,  or  by 
iht  ju^e  of  the  court  in  which  the  action 
is  bron^ht^  or  by  any  white  male  citizen  of 
the  United  States  over  the  age  of  twenty- 
cue  years,  and  competent  to  be  a  witness  on 
the  trial  of  the  action.  Jlahn  v.  Keliy,  94 
D.  742. 

88.  Who  may  be  wrved  with  pro- 
cess. —  A  person  may  appoint  an  attorney 
with  capacity  "  to  be  sued,"  or  to  be  served 
with  process  in  his  place  and  stead,  and 
•ervice  of  process  on  such  attorney  will  have 
the  same  effect  as  service  upon  the  principaL 
€(feer.  Sihan,  65  D.  169. 

Service  cannot  be  made  on  a  non-resident. 
StitrfHs^'  Fay,  79  D.  440. 

84.  8u£Biciency  of  service  generally. 
—  Service  can  not  render  process  operative 
which  is  so  utterly  vitiated,  with  or  without 
rapearanoe,  with  or  without  the  consent  of 
the  defendant,  as  to  be  null  and  void.  BtoSL 
V.  Elaix^  68  D.  513. 

The  distinction  between  the  effect  of  de- 
fective service  and  of  no  service  should  be 
observed.     Pursley  v.  Hayes,  92  D.  350. 

Service  of  process  in  rem  should  be  made 
openly,  and  a  written  notice  left  with  the 
person  in  possession ;  and  the  officer's  acts 
of  custody  and  control  should  be  exercised 
in  snch  an  open  and  visible  manner,  by  a 
enstodian  or  otherwise,  that  the  person 
having  the  thing  in  charge  may  take  the 
necessary  steps  to  protect  the  rights  of  all 
those  interseted  in  it.  Jomn  v.  MeChtML 
99  D.  556. 

86.    Tine  of  eervioe.  —  The  day  of  i»- 
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suing  asnmmoBs  as  well  as  the  day  of  return 
is  to  oe  oonnted  in  asoertamiug  the  return 
day  thereof.    Barbers.  Chandler,  55  D.  58S. 

The  oonrt  is  justified  in  dismissing  an  ac- 
tion because  of  the  plaintiff's  want  of  dili^ 
gence  in  allowing  an  action  to  rest,  without 
service  or  summons,  for  two  ^ears  and  eight 
months  after  the  su mmons  is  issued.  Orp/tby 
V.  Napa  Co.  95  D.  213. 

An  action  may  be  dismissed  by  the  court 
for  want  of  prosecution,  notwithstanding  an 
entry  of  default,  where  the  notice  to  dismiss 
is  given  before  summons  is  served,  and  the 
plaintiff  then  serves  the  summons,  and  at 
the  end  of  ten  days  takes  a  default,  but 
judgment  is  not  entered  up.  The  dismiassl 
takes  effect  by  relation  back  to  the  time  of 
service  of  the  motion.    Ih, 

26.  Place  of  eenrice.  —  A  jomt  actico 
was  brought  in  Massaohnsetts  against  A,  a 
resident  of  that  state,  and  B,  a  resident  of 
Pennsylvania.  Process  was  served  on  A, 
and  the  court  ordered  that  the  plaintiff  grive 
notice  to  B  by  service  of  a  copy  of  the  order. 
B,  in  Pennsj^lvania,  indorsed  the  order,  *'  I 
accept  service  of  this  writ."  A  judgment 
by  default  was  obtained  against  both  de- 
fendants, and  the  plaiiitiff  sued  B  in  Penn- 
sylvania, on  the  judgment.  Held,  that  the 
Massachusetts  court  obtained  no  jurisdictica 
over  B,  and  that  the  judgment  against  him 
was  invalid.    Scott  v.  Noble,  13  R.  663. 

27.  I^eaving  prooeea,  or  copy.  —  Pro- 
cess may  be  served  upon  a  member  of  a 
man's  family,  by  leaving  a  copy  thereof  with 
his  widowed  sister  keeping  house  for  him. 
Wade  V.  Jone$,  61  D.  5S4. 

Where  a  copy  of  the  summons  regularly 
issued  against  a  resident  of  the  state  is  left 
by  the  serving  officer  at  the  place  where 
such  person  then  resided,  the  service  is  to  be 
regaided  as  actual  notice  in  law,  and  not  con- 
structive notice.    Sturgia  v.  Fay,  79  D.  440. 

The  "usual  or  last  place  of  residence" 
means  the  residence  into  which  the  person, 
still  a  resident  of  the  state  has  moved,  in  the 
state,  last  before  the  service  of  process.    /&, 

An  officer's  return  of  the  service  of  pro- 
cess upon  a  trustee  of  an  absent  defendant, 
by  leaving  "at  his  dwelling-house"  a  true 
and  attested  copy  of  the  writ,  is  a  sufficient 
return  under  a  statute  requiring  such  copy 
to  be  left  "  at  the  last  and  usual  place  of 
abode  "  of  the  trustee.  Brttce  v.  Chutman, 
84  D.  111. 

28.  When  eervioe  by  publication 
ie  proper  and  how  made.  * — Jurisdiction 
over  a  non-resident  on  service  by  publication 
results  from  the  fact  that  he  has  property 
within  the  jurisdiction,  and  extends  only  to 
such  property  as  was  within  the  state  when 
the  jurisdiction  attached.  Stone  v.  Afyer§, 
86  D.  104. 

*  Summons  by  publication,  —attack  on  iudf- 
ment  for  want  of  Jurisdiction,  see  note,  94  D.  90 
-770. 
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P^ooeeding  agaiiiBt  a  non-nddent  defend- 
•at  by  an  order  of  pablioattoii  Sb  simply  a 
statutory  mode  of  conferring  upon  the  oo^rt 
power  to  pass  judgment  on  property,  the 
snbject-matter  of  suit  within  its  jonsdio- 
tion,  where  the  owner  is  beyond  the  reach 
of  its  process.  The  conrts  in  such  cases  act 
n^on  the  presamption  of  notice  which  they 
will  not  allow  to  be  rebutted.  Doney  ▼. 
Jersey,  96  D.  633. 

Jurisdiction  of  the  person  of  a  defendant 
may  be  obtained :  1.  By  personal  service 
of  the  summons,  with  a  copy  of  the  com- 
plaint ;  2.  By  constructiye  service,  or  what 
IS  oommonlv  desiepated  publication  of  sum- 
mons.   ffcAn  V.  EOif,  94  D.  742. 

The  service  of  a  summons  by  publication 
thereof  is  set  on  foot  by  an  am£ivit  show- 
ing the  existence  of  certain  facts,  in  view  of 
wmch  this  mode  of  service  is  allowed,  fol- 
lowed by  an  order  of  the  court,  the  judge 
thereof  or  a  county  judge,  directing  pubU- 
oation  of  the  summons  to  be  made  m  some 
newspaper  mostlikely  to  give  the  defendant 
notice^  for  a  certain  lengw  of  time  ;  and  if 
the  residence  of  the  defendant  be  known, 
also  directing  a  copy  of  the  summons  and 
•omplaint  to  be  forthwith  deposited  in  ^e 
postHiffioe,  addressed  to  him  at  his  place  of 
rstidenoe ;  and  is  terminated  by  publication 
and  mailing  as  ordered,  or  by  personal  ser- 
vice out  of  the  state,  which  is  equivalent  to 
publication  and  mailing.    lb. 

89.  KaiUpg,  and  proof  Uioroof.— 
In  the  case  oi  service  by  publication,  in  ad- 
ditidi  to  the  publication,  the  law  requires 

groof  that  a  copy  of  the  petition  and  notice 
e  directed  to  the  defendant  through  the 
poet-office,  at  his  usual  place  of  residence, 
or  that  such  place  of  residence  is  unknown 
to  plaintiff,  wno,  after  reasonable  diligence, 
eoud  not  ascertain  the  same ;  and  it  is  error 
to  enter  a  judgment  by  defttult  until  such 

?roof  has  been  made.    MtQaktn  v.  Oarr, 
1  D.  421. 

In  the  case  of  service  hj  publication, 
proof  that  a  copy  of  the  petition  and  notice 
was  mailed  to  Uie  defendant  at  his  usual 
place  of  residence,  or  that  such  place  of  res- 
idence is  unknown,  is  a  jurisdictional  fact, 
upon  which,  by  the  statute,  the  power  of 
the  court  to  act  is  made  to  depend,  and 
should  appear  of  record  in  the  case.  With- 
out such  proof,  no  deftuilt  can  be  legally 
entered.    Ih, 

A  decree  entered  upon  default  in  a  case 
IB  which  service  was  made  by  publication, 
which  recites  that  it  was  made  to  appear 
to  ihe  court  that  the  defendant  had  been 
served  with  notice  of  the  pendency  of  said 
action,  is  not  conclusive  of  such  service. 
The  record  must  show  that  in  addition  to 
the  publication  a  copy  of  the  petition  and 
notice  had  been  sent  oy  mail  to  the  defend- 
ant at  his  usual  place  of  residence,  or  that 
the  same  was  unknown ;  or  the  decree  itself 


must  redte  and  show  affirmatively  that  i 
copies  were  mailed.    Ih, 

BO.  SulMitittttod  or  oonstmctivo  i 
vice.  — The  allegation  that  a  debtor  had 
been  more  than  thirtv  days  voluntarily 
within  the  Confederate  lines  may  be  taken 
for  confessed,  if  supported  by  the  proper 
affidavit,    ^ticbi^  v.  AcsA,  85  D.  634. 

81.  Proof  of  aervioe,  g«n«rajly.  — 
Proof  of  personal  service  of  a  summons,  if 
made  by  an  officer,  is  his  affidavit  or  certifi- 
cate stating  the  fact  and  the  time  and  place 
of  service ;  if  made  by  a  citizen,  by  Ids  affi- 
davit, setting  forth  that  he  is  competent  to 
make  the  service,  and  that  he  in  fact  made 
it  by  delivering  to  the  defendant  personally 
a  certified  copy  of  the  summons  and  com- 
plaint, stating  the  time  and  place.  Hakm 
V.  KeOf,  94  D.  742. 

88.  Sofflcioncy  of  oflloor*s  zotnxn. 
—  The  return  of  service  of  a  summons 
failing  to  state  that  it  was  left  at  the  nsaal 
place  of  abode  of  the  defendani^  as  required 
by  statute,  does  not  render  absolutely  void 
a  judgment  of  the  circuit  court  <A  tlM 
United  States.    Byen  v.  Fowler,  64  D.  271. 

A  person  serving  a  notice  must  set  out  in 
his  return  of  service  all  acts  done  by  him, 
so  that  the  court  may  judge  of  the  suffio- 
ienoy  of  the  service.  A  return  that  the  no* 
tice  was  served,  or  duly  served,  is  insuf- 
ficient.   HodQn  V.  Boilp€9,  71  D.  388. 

The  return  of  an  alias  summons  is  suf- 
ficient, when  it  appears  therefrom  iliat  tha 
sheriff  informed  the  plaintiff  that  he  had  the 
writ  for  him,  and  offered  to  deliver  to  Idm  a 
true  copy,  but  plaintiff  refused  to  hear  it 
read,  and  walked  away.  Story  v.  Wart,  72 
D.  126. 

The  term  at  which  an  aliae  summons  ia 
returnable  is  the  return  term  of  the  suit; 
and  plaintiff  may  answer  or  plead  at  thai 
term,  when  there  is  no  service  of  the  crig- 
inal  process  which  has  issued  to  the  preced- 
ing term.    /&. 

A  sheriff 's  return  of  service  of  a  summons 
is  sufficient  without  adding  to  his  signature 
thereto  a  designation  of  his  office.  7%ompmm 
V.  HaaML,  74  D.  98. 

The  return  of  an  officer  to  a  summons  aa 
served  upon  an  agent  of  a  corporation  is  not 
conclusive  as  to  the  fact  of  agency ;  but  the 
objection  should  be  pleaded  in  abatemenl 
Mineral  PokU  R.  B,  Co,  v.  Keep,  74  D.  124. 

88.  OonduslToneM  of  rotnm.  — 
Where  the  leoord  of  a  judgment  shows  that 
a  summons  was  issued  m  the  case  under  the 
seal  of  the  court  of  a  sister  state,  and  re- 
turned '* served"  by  an  officer,  who,  it  ap- 
pears, was  sheriff  of  the  county,  the  oonrti 
of  Iowa  will  not,  in  an  action  on  such  judg- 
ment, inquire  into  the  sufficiency  of  sudi 
return,  lAien  no  evidence  to  contradict  it  is 
offered  by  the  defendant.  The  question 
whether  that  return  was  sufficient  evidence 
of  service  under  the  laws  of  the  state  when 
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m  the  appelUte  eourt  of  that  •tatt,  hut  not 
hn%  marelj  upon  the  leeoidy  wtthoot  far- 
tfaer  or  other  prool  XottereM  t.  ODoi»  63  D. 
428. 

A  eheriif  *■  letnm  of  prooeet,  regnlar  on 
iti  faboe,  is  ooneLuiTe  upon  the  parfciee  to 
the  soit.  Iti  tmth  can  only  be  oontro- 
rertad  in  an  action  against  the  theriff  for 
a  f alee  letom.  MeDomM  t.  LmtHf^^  77  D. 
631. 

The  eheriff't  return  on  a  funmone  waa 
that  he  had  tenred  it  by  learing  a  copy 
thereof  at  the  usoal  place  of  reiidence  of  the 
defendant.  On  a  motion  to  set  aside  the 
retain,  ^-hdi^  that  erulenoe  was  admissible 
to  show  that  the  plaoe  where  the  snmmfwis 
was  left  was  not  the  defendant's  lesidanoe. 
Bowl  ▼.  Wlbom.  12  B.  i66. 

In  an  action  to  reoorer  real  estate,  the 
plaintiff '■  title  was  founded  on  a  sheriff's 
deed  eoceosted  in  pnrsosnce  of  a  sale  en 
ezeentieB  en  a  judgment  of  a  jnstioe  of  the 
peace  rendered  by  defanlt^  on  a  constable's 
return  of  servioe  of  the  snmmons  by 'leavinff 
a  certified  copy  at  the  defendant's  nsiuu 
place  of  lesiaenee.''  HtHdt  that  eridenoe 
was  admianble  to  show  that  the  retom  was 
falser  in  that  the  defendant  was  not  in»  and 
had  no  residence  in  Kansas,  bnt  was  and  had 
long  been  in,  and  a  reeident  o^  the  Indian 
Territonr.    MaHim  T.  Orau,  27  R.  149. 

84.  Pvoof  of  nnnrioe  oy  ptablicstion. 
—  Proof  of  the  serrice  of  a  summons  by 

EbUeation  is  the  affidayit  of  the  printer,  or 
I  foreman  or  principal  clerk,  showing 
that  the  pnblioation  has  been  made,  stating 
where  and  how  long,  and  an  affidayit  show- 
ing a  deposit  in  the  poet-offioe,  if  such 
depcnit  was  made.  Hahi^  ▼.  KeUm^  M  D. 
742. 

8A.  Belief  against  Irregalar  mt- 
▼ioa. —  Where  a  Toid  summons  is  served 
upon  the  defendant^  he  may  take  advantaf^e 
of  it,  <a  fimme,  by  motion  to  quash,  or  wait^ 
and  if  judgment  is  rendered  by  default, 
rererae  it  upon  writ  of  error.  Fromk  ▼. 
BMmmgf,  47  D.  656. 

A  defect  in  the  serrioe  of  process^  by  a 
failure  of  the  sheriff  to  senre  a  copy  of  the 
cemplaint  with  the  summons,  is  a  mere 
irregularity,  and  not  aTailable  on  error, 
after  judgment  by  default.  Dew  ▼.  (hm- 
eflMAom,  66  D.  362. 

A  defendant's  absence  in  another  state  at 
time  of  service  is  no  reason  for  setting  aside  a 
return  of  service^  though  he  was  not  actually 
■otified  of  the  rait  until  the  first  day  of  the 
term  at  iHiicfa  the  summons  was  returnable. 
OmnobJI T.iiliaood;  2 Ind.  289;  SmraUr.  Fom, 
79  D.  440. 

Proocss  seired  on  a  defendant  by  the 
wrooff  name  ie  as  effectually  served  as  if 
ssrred  on  him  by  his  right  name  ;  and  if  in 
sudi  case  judgment  is  taken  against  him,  it 
is  as  Unding  as  if  rendered  against  him  by 
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his  right  name.    Parrif  v.  Woodton,  84  IK 
61. 

Where  a  defendant  was  fraudulently  in* 
duced  to  come  within  the  juriBdiotion  of  the 
oonrty  the  service  of  civil  process  upon  hiai 
will  be  set  aside,  although  the  design,  when 
the  representations  were  made,  was  to  arrest 
him  on  a  criminal  charge,  and  although  the 
defendant  has  made  a  voluntary  general 
appearance.     Towntend  v.  Smith,  32  fi.  7931 

II.      Ir  CKOtniAL  P&OCBIDIVOS. 

86.  Waxrantaof  arrest.— A  warrant 
issued  b^  a  magistrate  or  officer  of  limited 
lurisdiotion  must  show  on  its  face  that  he 
had  jurisdiction  of  the  subject  matter,  the 

Birson,  and  the  process.  Mail  v.  Howd,  27 
.696. 

Whether  a  warrant  running  ''State  of 
Missouri,  County  of  Cole,  ss."  would  be 
valid  or  not^  giMsrv.  JSRdbnan  ▼.  Origin,  84 
D.  124. 

A  warrant  need  not  be  under  the  seal  ef 
the  magistrate  issuing  it  unless  it  be  ex- 
pressly required  by  statute.  8iaU  T. 
McNaa^,  66  D.  660. 

A  wsier  attached  to  a  warrant,  which  is 
the  usual  seal  in  such  cases,  is  prima  /ad$ 
sufficient  without  proof  that  it  was  the  seal 
of  the  magistrate,  or  adopted  by  him.    /& 

A  warrant  pniporting  to  be  issued  by  a 
justice  of  the  peaoe,  upon  a  complaint  swoni 
to  before  him  in  that  canacitv  furnishes  a  pre- 
sumption that  he  was  legally  authorised  so 
to  act    lb. 

The  corporate  seal  of  a  town  is  not  the 
seal  of  the  mayor  as  a  justice  of  the  peacs^ 
and  need  not  be  appended  to  a  warrant 
issued  by  him  in  that  capacity,  nor  is  his 
court  a  court  of  record.  Santo  v.  State,  68 
D.^7. 

9eaco-officers  are  not  prohibited  from 
making  a  complaint  of  a  violation  oC  penal 
laws  by  a  statute  providing  that  no  sheriffi 
deputy  sheriff,  coroner,  or  constable  shan 
appear  as  attorney  or  counsel  for  any  one^ 
nor  make  any  writing  or  process  to  com- 
mence a  suit  or  proceeding.    Ih. 

87.  Search-warrants.*  A  search-war- 
rant under  the  hand  and  seal  of  a  justice 
reciting  information  on  oath  that  certaia 
descril^  goods  had  been  stolen  by  specified 
parties  and  were  concealed  in  a  certaia 
Douse,  and  commanding  the  officer  to  whosa 
it  was  directed  to  enter  that  house  in  tho 
daytime,  search  for  the  stolen  articles,  and 
bring  them,  with  the  owner  of  the  house,  cr 
the  person  who  had  them  in  custody,  before 
the  justice,  was  held  to  be  a  inatid  warrenti 
without  statins  the  name  of  the  owner  of 
the  goods.    BM  v.  Clapp,  6  D.  339. 

Under  such  a  warrant  the  officer  may 
break  open  the  door  of  the  house,  if  it  is 
shut,  and  if,  upon  demand,  it  is  refused  te 
be  opened.    lb, 


*  8es  note  on  seareb- warrants,  40  D.  M6, 687. 
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A  wamuit  to  teftrofa  for  stolen  goodii  and 
arrest  the  person  snspected,  should  only 
issue  OB  an  oath  bT  the  applieant,  showing 
his  goods  to  have  Seen  stolen,  and  that  he 
strongly  suspects  that  they  are  concealed  in 
a  specific  place,  and  stolen  by  a  person  dis- 
tinctly pointed  out ;  and  the  warrant  should 
specifically  describe  the  goods,  plaoe  and 
person,  and  direct  the  officer  to  search  such 
plaoe,  and  arrest  such  person  only.  Qrunum 
T.  Raymond,  t  D.  200. 

II  the  preliminary  requisites  to  obtaining 
a  search  warrant  be  omitted,  or  if  the  war» 
r«nt  be  general,  the  |^rooeedins,is  eoram  mm 
Jydioe,  and  the  magistrate  who  issues  tibs 
warrant,  and  the  officer  who  executes  it, 
are  liable  in  trespass  to  the  par^  injured. 
Jb. 

A  seareh-warrant,  to  be  valid,  must  par- 
tieularly  deseribe  the  goods  to  be  searoned 
for  and  the  places  to  be  searched.  8ani^ 
ford  ▼.  NkhoU,  7  D.  161. 

A  searioh  warrant,  issued  under  the  pro- 
visions of  the  Kentucky  constitution,  which 
provides  "that  no  warrant  to  search  any 
plaoe  or  to  seize  any  person  or  things,  shsU 
issue  without  describmfl  them  as  nearly  as 
nay  be,"  must  desortoe  the  place  to  be 
searched,  the  person  against  whom  the  war- 
rant issues,  and  the  property  sought,  with 
Bueh  oertainty  as  to  be  able  to  identify  the 
same.    Reed  v.  J?lee,  19  D.  122. 

It  is  not  a  prerequisite  to  the  issuance  of 
a  search-warrant  for  stolen  goods  that  any 
steps  should  be  taken  to  inaugurate  a  pros- 
ecution against  the  party  guilty  of  the  theft ; 
all  that  is  required  is  an  affidavit  before  a 
proper  officer  showing  that  the  goods  have 
Deen  stolen,  and  that  the  applicant  has  suf- 
ficient grounds  to  believe  that  they  are  con- 
cealed m  a  place  which  he  desires  searched. 
€hjm>ian  v.  Batea,  40  D.  663. 

No  return  is  required  upon  a  search-war- 
rant, if  the  goods  are  not  found.    /&. 

A  plea  of  justincation,  in  an  action  of 
trespass,  under  a  search-warrant,  interposed 
l^  the  party  at  whose  instance  the  writ 
issued,  need  not  show  that  there  were  suffi- 
cient grounds  for  its  issuance.    Ih, 

A  search-warrant  is  a  sufficient  justifica- 
tion, though  the  stolen  goods  are  not  found, 
even  to  the  party  at  whose  instance  the  writ- 
issued,  for  an  entry  upon  the  suspected 
plaoe,  where  the  doors  are  found  open  and 
the  entry  is  peaceable ;  whether  it  would  be 
a  justification  where  the  doors  are  found 
dosed  and  are  broken  down,  not  decided.  lb. 

Search-warrants  should  be  construed 
strictly.    Larthtt  v.  Fwgay,  46  D.  554. 

Where  parties,  under  the  color  of  a  search 
warrant,  commanding  the  officer  to  diligently 
search  a  certain  house  for  stolen  goods,  force 
their  way  into  an  adjoining  dwellin^^-house 
and  search  it,  they  will  be  jointly  liable  in 
damages  for  the  injury  done  to  the  property 
lad  fMlings  of  the  occupant.     Ih, 


In  a  itatuta  providing  for  the  iasoance  of  a 
searoh-warrant  "  to  any  sherifl^  oity  marshal 
or  deputy,"  the  term  *' deputy"  relates  to 
both  the  marshal  and  sheriff  preceding  it, 
and  the  warrant  may  be  issuea  to  a  dspnty 
sheriff.    StaU  v.  MeNaOy,  66  D.  650. 

A  steamboat  or  vessel  moored  at  a  wharf 
is  a  "place"  liable  to  be  searched,  within 
the  meaning  of  a  statate  that  provides  that 
**aoy  store,  shop,  warehoose,  or  other  build« 
ing  or  place  in  said  oity  or  town  '*  may  be 
searched.    lb. 

The  authorisation  of  a  searoh-warrant  is 
not  "nnreaaonabki,"  to  as  to  be  nnoonstita- 
tional,  when  it  is  «athori»d  for  a  thina 
obnoxious  to  the  laWp  and  of  a  person  ana 
plaoe  nartioolariy  described,  and  is  iisaed 
on  oath  of  probable  eaose.  fionlo  v.  /ffloCs, 
63  D.  487. 

An  act  authoriiing  a  searoh-warrant  is 
not  nnoonstitntional,  on  the  ground  that  it 
does  not  require  a  particular  desoriptioik  of 
the  plaoe  to  be  searohedor  property  to  bo 
seized,  when  it  requires  the  pUoe,  person, 
and  property  to  bo  desoribod  "as  partum- 
larly  as  may  bo."    i& 

PBOOLAMATIOHa 

As  evidence,  see  Bvidbvob,  S21. 
Of  time  and  plaoe  ai  eleotioii,  seo  Klmk 
nova,  4. 

PBOOnBEKENT. 

When  a  defense  to  suit  for  divom^  wm 
Marriaob  akd  DnroBCB,  62. 

PBOFANITY. 
See  CRiMUffAL  Law,  16. 

FBOFEBT  AND  OYER. 

Of  letters  testamentary  or  of  administra- 
tion, see  BxBOUTORS,  etc,  155. 

Under  eommon  law  practice,  see  Plbadwo, 
64,  66. 

PB0FIT8. 

Bffeot  of  agreement  to  share,  see  pABmxB- 

8HIP,  6,  6. 
Interest  in*  in  lieu  of  salary,  see  Pakthb^ 

SHIP,  7. 
Loss  of,  when  recoverable,  see  DAMAon, 

%  7. 

PBOHIBinOK  (WBIT  OF). 

1.  Jurisdictioii,  and  nature  of  Um 
remedy.*  —  The  nature  of  prohibition  at 
common  law,  and  the  manner  of  prooeedinflt 
therefor,  explained.  Esc  parte  WUSanu,  38 
D.  46. 

Writs  of  prohibition,  fmamdanau,  gwo  tsar* 
rcuUo,  mdieaifU,  and  waste,  oontrasted  and 
explained.  State  v.  Gomm'rt.  qf  Roadt^  12 
D.  596. 

A  prohibition  is  commonly  defined  to  bo  a 

•When  the  writ  will  He, 
flOd. 


uote.  12  D. 
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writ  tasaing  out  of  a  superior  court,  directed 
to  the  jnd^  and  partiee  of  an  inferior  court, 
eommandmg  them  to  cease  from  the  prose- 
cation  of  a  suit,  because  of  want  of  juris- 
diction  over  the  suit  or  some  collateral  matter 
therein;  but  the  writ  may  be  directed  to 
persons  whose  functions  have  little  or  noth- 
ing of  a  judicial  nature.     lb. 

A  writ  of  prohibition  is  an  existing  legal 
remedy,  in  a  proper  case,  in  Kentucky.  Ar- 
nold 7.  Shields,  30  D.  669. 

The  office  of  a  writ  of  prohibition  is  to 
present  the  courts  from  exceediuji;  their 
jmiadiction  in  the  exercise  of  their  judi- 
cisl  fonotiona.  Ebe  parte  BraucUadU,  ZQ  D. 
593. 

2.  When  tlie  writ  will  not  lie.*— 
Writ  of  prohibition  does  not  lie  to  prevent 
s  court  uom  deciding  erroneously,  or  from 
enforcing  a  wrong  judgment,  in  a  case  in 
which  it  has  a  right  to  adjudicate,  but  only 
to  preTent  the  usurpation  of  judicial  power 
by  A  court  that  has  no  authority  to  decide 
the  cue  which  it  is  assuming  to  determine, 
Amotd  Y.  ShieUU,  80  D.  669 ;  or  to  restrain 
s  governor  from  iesuing  a  commission  to  an 
officer  because  of  irreffmarity  in  his  election. 
Onir  V.  Tcqfhr,*  17  D.  731 ;  or  to  restrain 
scl;on  of  a  court  of  chancery  upon  a  bill  in 
equity,  filed  aeainst  the  special  guardian  of 
a  son  eompot,  uy  one  who,  on  appeal  from 
tile  probate  conirt,  had  been  appointed  gen- 
ersl  guardian,  and  alleging  that  error  had 
beoi  brought  on  the  order  appointing  com- 
plainant such  guardian,  and  that  defendant 
also  prolonged,  by  appeal,  proceedings  taken 
for  his  removal  and  Uireatened  further  liti- 
gation, and  was  grossly  misbehaving  as  a 
•ped&l  guardian ;  and  praying  for  an  injunc- 
hoD,  the  appointment  of  a  receiver  and  an 
teooonting,  it  bein^  held  that  such  bill 
ihowed  a  case  of  equity  jnrisdiotion  to  grant 
the  preliminary  relief  prayed.  People  v. 
Waifne  CircuU  Court,  83  D.  754;  or  where 
there  is  no  other  adequate  remedy.  E!x 
forte  BraudladU,  38  D.  593. 

Error  in  the  exercise  of  existing  jurisdic- 
tion is  no  ground  for  a  writ  of  prohibition. 
Ih, 

A  writ  of  prohibition  issues  only  to  restrain 
the  action  of  courts  in  excess  of  jurisdiction, 
and  does  not  lie  to  restrain  any  action  which 
ean  be  reviewed  by  any  of  the  ordinary 
aiethods.  PeopU  v.  Wcume  CircuU  Court.  83 
D.754.  . 

The  act  of  issuing  an  execution  is  not  ju- 
dicial, but  ministerial.  Hence  a  writ  of 
prohibition  will  not  be  issued  to  prevent  it. 
at  parte  Braudlacht,  38  D.  593. 

8.  Proceedings  to  obtain  the  writ. 
—  A  plea  to  the  jurisdiction  is  necessary  to 
the  granting  of  a  prohibition  only  in  cases 
whm  a  court  may  acquire  jurisdiction  by 
•ensent,  waiver  iff  objection,  or  by  default, 


*LaflSlstlve  acts  cannot 
wilt,  see  note,  18  D.  29ft,  2S0. 


be  arrested  by  the 


and  not  in  cases  where  the  court  can  not 
po&sibly  acquire  jurisdiction.  Arnold  v. 
Shielde,  30  D.  669. 

The  p^reliminary  step  where  a  writ  of 
prohibition  is  sought  is  the  filing,  in  the  su- 
perior court,  a  ttuggestiooi  wherein  should 
be  set  forth  all  the  material  facts  whereou 
the  party  fouuds  liis  right  to  such  remedy  ; 
where  such  facts  are  not  apparent  from  tiie 
record  of  the  proceedings  in  the  inferior 
court,  an  affidavit  to  their  truth  should  be 
made.     SxparU  WiWame,  88  D.  46. 

Upon  the  presentation  of  a  suggestion  a 
rule  should  be  entered  upon  the  opposite 
party  requiring  him  to  show  cause  why  a 
prohibition  should  not  issue.    /6. 

A  rule  to  show  cause  why  a  prohibition 
should  not  issue  stays  all  further  proceed- 
ings in  the  inferior  court  from  the  time  that 
it  is  served  upon  that  court  and  the  oppo- 
site party.     IIk 

Where  a  rule  for  a  prohibition  is  made 
absolute,  the  writ  should  not  at  once  issue, 
if  there  is  any  objection  thereto,  but  Uie 

Sarty  who  seeks  it  should  be  required  to 
edare  in  a  ^'  tarn  action.  Such  action  is 
based  upon  the  fiction  that  the  prohibition 
has  actually  issued,  and  that  the  opposite 
party  is  proceeding  in  defiance  thereof. 
The  declaration  therein  should  set  forth  the 
facts  upon  which  the  prohibition  issued,  so 
that  their  sufficiency  may  be  determined  by 
the  court  on  demurrer,  or  that  their  truth 
may  be  traversed  by  plea.  Upon  the  deter- 
mination of  such  action  in  fa^or  of  plaintiff, 
the  writ  of  prohibition  should  issue  ;  if  de- 
termined for  defendant,  then  the  case  should 
be  remanded  to  the  original  jurisdiction,  to 
be  proceeded  in.     Ih. 

4  — and  for  its  enforcement.  ~  Issues 
in  prohibition  should  be  submitted  to  a  jury. 
State  V.  CommUsioners  of  Roods,  12  D.  596. 

PBOMISE. 

By  landlord  to  repair,  see  Landlord  akd 

TEKAirr,  18. 
For  benefit  of  third  person,  see  Contracts, 

158. 
In  relation  to  marriage,  see  Marriaov  and 

Divorce,  I. 
To  accept  bill,  see  Bills  and  Notes,  31, 

32. 
To  accept  checks,  see  Checks,  5. 
To  indemnify,  when  must  be  in  writing,  see 

Guaranty,  14. 
To  marry  in  future,  not  valid  marriage,  see 

Marriage  and  Divorce,  13. 
To  pay  debt  of  another,  when  within  statute 

of  frauds,  see  Contracts,  45-48. 
What  not  within   statute    of   frauds, 

Guaranty,  10-14. 
When  will  be  implied,  see  Contracib,  A. 

PBOmSB  TO  MASBY. 

Action  for  breach  of,  see  Marriaos 
Divorce,  34-42. 
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PB0KI880BY  K0TX8. 

G«n«ndl7,  tee  Bills  amd  Nona. 
As  evidrAos,  see  £yiDSMO%  212. 
DisabUity  of  wife  to  mikk%  sse  Husbahd 

AVD  Wm,  82. 
Of  oFa  partner,  when  rdsMe  firm  d«bt»  see 

Vakthibshxp,  65. 
Paj^Msal  by,  see  Debtob  am9  OaMDOom^  8. 

PBOOV. 
Qenerally,  see  £vij>bngb. 
f  ff  aooeptanoe  of  trust,  sse  Troth,  26. 
jY  aoknowledgment,  or  new  promiss,  sse 

LnuTATEONs  OF  Aonoxs,  89. 
>)f  adoltery.  sss  Mabblaob  avd  DnroBd, 

70. 
or  anthentieity  of  doonmentwy  •ndsnos^ 

sss  KriDuroQi,  180. 
\  I  authority  to  appear  in  Jvstioe's  ooartt 

JusnGB  OV  THB  Pkaob,  17. 
If     oUims   against   insoWsnt   sstats^ 

EzBouiOBS,  etap  187. 
>f  claims  in  ereditor's  soitsb  see  GBmmnt^ 

Suit,  18. 
3f  oonsideration,  sse  Dbeds,  17. 
iH  death  of  insured,  see  IirsuBAvai,  78. 
Of  debts,  in  insolvency,  sss  Ihsolyknot,  18. 
Of  dedication*  generallyp  sse  Dicdioatiov, 

9^14. 
Of  dediostion  of  highway,  see  HiGBWAn»  2. 
Of  deliTery  of  deeds,  see  Dxkm,  34. 
Of  dissolution  of  corporation^  see  Cobvoiba* 

noHS,  182. 
Of  domicile,  sse  DomonA,  9. 
Of  execution  of  deeds,  see  Dbhm,  28. 
Of  factof  adTancement,  sss  ADYAMOBiinrr,  9. 
Of  former  jeopardy,  see  JuDOiCBffT,  91. 
Of  fraud  and  undue  influence,  see  Wzlls^  101  • 
Of  insani^,  as  a  defence,  see  iHiAmi  Pie- 
sons,  33-37. 
Of  insolyency,  see  iKSOLTmor,  8. 
Of  junsdiction,  see  JuBUDZonoir,  18. 
Of  ueenssy  see  Lxosnss,  8. 
Of  loss  and  search  for  best  eridenee,  see 

Btxdbmob,  49-54. 
Of  loss  by  fire,  effisot  of  frand  In,  see  Iraum- 

AKGB,  63. 

Of  loss  under  marine  policy,  sse  ImnuJiODiB, 

172-175. 
Of  loss,  waiTer  of,  by  insurer,  sss  Ihiub- 

ANcm,  81. 
Of  malice,  see  Libbl,  18,  14. 
Of  malice,  on  trial  for  murder,  see  HoMZ- 

otDi,  32. 
Of  marriage,  sse  Marktaob  ahd  Dxtoaor, 

15-17. 
Of  oflloial  character,  see  OmoEBa,  14. 
Of  promise  to  marry,  and  its  aoceplanoe,  sse 

Mabbxaob  avd  Divosd,  38. 
Of  registration  of  deedB^  «ee  DlSDfl,  64. 
Of  release,  see  Rblkasc,  9. 
Of  requisite  skill  as  physician,  sss  Pbt* 

nCSAHS  AKB  SiTBOBONS,  4. 

Of  ssrries  of  notices,  see  Konoa,  7. 

Of  sstrice  of  pleadings,  sse  PLBADDra,  168. 

Of  service  of  process,  see  Pboobsb,  81-84. 


lad  Amorleaa  Boporte,  see  Tolvmo  I* 

Of  th^corprndekcH,  see  Homioidb,  29. 

Of  testamentBr^  incapacity,  sss  WiL£%  97. 

Of  Talus^  on  tnal  for  larceny,  sse  Labcbbt, 

23. 
Ofifors  of,  see  Tbzai^  42. 
On  probate  of  will,  see  Will%  48-52. 
On  which  to  find  indictment,  see  IinMiOfi» 

MBMT,  8. 

Suffioiency  of,  in  equity  trial,  see  Kquxxt,  46w 


Abandonment  of,  see  Rbal  PBoraarr,  20i 
Custody  of,  after  levy  of  execution,  see  Kx- 

Bounoir,  57-84. 
Defence  of,  see  Assavia',  18. 
Defence  of,  when    justifiss  homidds,  see 

Homioidb,  62. 
Description  of,  in  indiotment^  sss  Lnmr- 

MBMT,  27. 
Dsscription  o^  in  indiotment  for  InresBy* 

sse  Labobbt,  18. 
Dsscription  of,  in  insurance  poli^,  sse  Iv- 

8UBAN0I,  7-40. 
Dsstruction  of,  in  cases  of  necessity,  see 

Bminbht  Domadt,  26. 
Dirision  of,  on  granting  dbrocee^  sse  Mab- 

BIAQB  AND  DlTOBOl,  98. 

Bflfoct  of  war  on  rights  of,  sse  Wab»  II. 
££Ebrt  to  saTO,  when  excosss  dsviatioik,  see 

iNtUBANOB,  141. 

Executions  against,  sss  BxaounoN,  I. 
Firm  property,  see  Pabtnbbship,  14-21. 
For  what  ejectment  will  lie,  m 
MBNT,  8. 

For  what  replerin  will  lie»  sse  Rbplbtdi, 

8.9. 
For  what  representatives  must  aoooBnt,  see 

BzBOUTOBS,  etc,  126. 
For  what,  trover  will  lie,  see  Tbotb^  8L 
In  iee,  see  Rbal  Pbofbrtt,  16. 
In  miUs,  salee  of,  see  Mills,  8. 
In  unpublished  manuscript^  see  OomooR; 

1. 
In  slares,  sse  Slatbbt,  I. 
In  wharves,  see  Wbabtb%  I. 
In  what,  homestead  may  be  hsd»  sse  H«D- 

8TBAD,  7. 

Liability  of  military  dfioers  for  iojoiy  te^ 

seeWAB,7. 
Mortffages  of  future  acquired,  sse 

MORTOAaBB,  2. 

Of  child,  parents'  control  over,  see  Pi 

AND  Child,  8. 
Of  guest,  liability  of  innkeeper  ae  tob  ese 

Inn0  and  Innkbepbbs,  6-18. 
Of  infant^  power  of  eoorts  over,  ese  I«- 

BABTB,  7. 

Of  religious  societies,  sse  RBLnnouB  SoCB^ 
TIBB,  6-8. 

Of  voluntary  assoeiation,see  AasooiAifOHB,  8. 

Of  wife,  her  equity  in  MpMt  to,  sse  Hus- 
band AND  wm,  28-2& 

Of  wife,  liability  of  husband  rsspeeting,  ee» 
Husband  and  Wm,  20. 

Power  of  bank  to  hold  and  tnnsfer, «» 
Banks  and  BANKora,  9. 
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Pofwvr  of  oorporatioii  to  mU  or  tranif or,  mo 


COBVOBATIOra,  97. 

Power  of  oonntiM  to  liold.  Me  Oomrm, 

IS. 
PoiMr  of  foreign  oocporatioii  to  hold.  Me 

Ck>]KPaBATIOR8,  187. 

Power  to  take,  for  looU  buprcf^tmrnkiM^  bm 

MtnfioiPAL  Ck«F(nu.Tioii8,  89. 
Right  of,  in  eoimala,  iM  Akixal^  1,  2. 
TiSe  toi,  when  proTBbLe  by  heueay,  im 

EviDKHOQi,  67. 

To  whai^  jndgment  lien  attnehei,  eee  Jirso- 

XXNT,  101. 
What  chattele    tte,  im  PnaoiTAL  Pbot- 

XBTT,  2. 

What  domed  inenmbered  bj  mortgage,  eM 

MOKTOAOIS,  2S. 

Whatia  exempt  from  exeeatioa,  im  Snoir* 

noN,  16S. 
What  is  exempt  from  taxation.  Me  Taxh, 


What  is  part  of  the  oommimity.  Me  Hvs- 
MAXD  Ain>  WiVB,  77. 

What  IB  taxable^  sm  Tazxb,  lO-lS. 

What  liable  to  aeseasment  for  looal  im- 
provement^ see  HmnoEFAL  CoBFcmA* 

TIUJIB,  43, 

What  may  be  bnrglariMd,  sm  Bubolabt, 

SL    ' 
What  may  be  dedicated  to  pnblio  nse^  sm 

DMEUOnnaSf  S. 
What  may  be  reaehed  in  ereditors'  soiti, 

SM  Gebdhom'  Sub,  XL 

What  may  be  stolen.  Me  Labcknt,  9,  10. 
What  may  be  taken  for  pnblie  nM,  sm 

BHDinnr  PoMAiff ,  8, 
What  pawM  by  assignment  for  creditors, 

SM  AancxifXHTa,  etc,  86,  37. 
What  paMM  to  awigiiM  in  baiikmptoy*  we 

RAHKBUFTOr,  16-18. 
What  reached  by  attachment,  sm  ATTAcai- 

ian,nL 
What  reached  in  supplementary  proceed- 

ings,  SM  ExBcnnoH,  196. 
What  sabject  to  dower,  sm  Downt,  L 
What  snbject  to  UMcbanics'  lien.  Me  Hb- 

chahicb'  Lnor,  2. 
What  snbject  to  partition,  sm  "FAxanoK, 

la 

What  subject  to  statnte  of  distributions, 

see  DiBTBiBmoK,  2. 

What  wiU  pan  by  wUl,  mc  Wills,  8-10. 

PBOPOSAIiS. 

AdrertiMment  for,  sm  Muhkiipal  Oobfob- 
ATiom,  18. 


VKOSEOUnNG* 
Impeachment  of,  sm  Wirman,  87. 

PB08SGTJTI0N. 

Bardea  of  proof,  when  on,  sm  Sviubaui, 

78,70. 
Oomiael  to  assist,  sm  Tbial,  164. 
Right  of,  to  new  trial,  sm  Nsw  Tbzai^ 

8a 


Bad  character  of,  m  a  defence,  sm  Rapi^  UL 
Complaint  by,  in  rape  cases,  bm  Raf%  8L 
Corroboration  of,  sm  Bioamt,  7. 
Examination  o^  bm  Rafi,  11. 

PBO8PE0TIVB  BAXAOBB. 

When  reooTeraUe,  generally,  sm  Dbmboii^ 

FBOTJfiUTlOK. 

Of  bona  JUU  purchaMrs,    bm  Bilu  av» 
Nona,   li&-149 ;  Vbvdob  axb  Pvb- 

0BA8IB,  38. 

Of  infants,  by  court,  bm  Imtabts,  38. 
Of  prior  liens,  bm  Mbohakzgb'  Lbh,  ISL 
Of  trade-mark,  bm  Tbasb-Mabkb,  4,  6. 
Of  trade-namM,  bm  Tbabb-Mabbs,  16. 
To  officer,  when  proccBs  is,  bm  OnuoM^ 

35,  36  ;  Tbbspass,  3,  4. 
What  accorded  to  honaJUU  purchaser  ef 

chattels,  bm  Sales.  27. 
What  accorded  topurchaser  at : 

SM  Judicial  b  alb,  8. 

FB0TB8T. 

DntiM  of  notary  in  making,  bm  HoTi 

Public,  4. 
In  proofs  of  Iobs  under  marine  policy,  sm 

Ibsubaboi,  174. 
Of  bill  or  note,  bm  Bills  abb  Nom^  180- 

184. 
Of  bill  or  note,  ayerments  as  to,  bm  Biuui 

AND  NOTSS,  269. 
Recoyering  back   dutiM   paid   under,  bm 

RxTiKUi,  3. 

FBOVISIOKAIi  OOVBBNIIBmni. 

In  insurgent  statesi  see  Wab,  28. 

FB0VIS08. 

In  devises,  bm  Dkvibs,  26. 

In  statntcB,  how  construed,  sm  Otatuth^ 

43. 
Negatiying  in  indictment^  sm  iBDioiMBm, 

20. 

PBOVOOATIOH. 

As   a  defence  in  actions  for  asBSiiIt,  sm 

Assault,  11. 
When  reduces  killing  to  manslaughter,  sm 

HOMIGIDB,  60. 

PBOXIKATB  0AU8B. 

Of  injury,  only  regarded,  tee  Neouobboi^  S. 
Of  injury,  negligent  act  must  be,  bmRail- 

BOAD  Companies,  81. 
Of  loss,  in  marine  insurauM,  sm  iBSUBAJfa^ 

121. 


Toting  by,  bm  Cobporatioks,  140. 

FUBIiIO. 
Interpretation  of  charters  in  fsTcr  of,  sm 

UOBPOBATIOBS,  14. 
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Nuisancesy  diatjngniih^d  Crom  priTate,  see 

NUI8AM0%  8. 

Rights  o^  in  use  of  highway,  see  Hjobwati^ 
8,9.  

Rights  of,  in  tamptke  roads^  see  TorftHFixx 
Companies,  2. 

dales  by  trustees,  see  TaxmB,  81-8S. 


See  BZBODTOBS  AXD  ADlONISTBATOBii  94. 

FUBIiIO  AGENTS. 

Who  are,  their  powers,  and  when  personally 
liaUe,  see  Aoknot,  V. 

FUBIiIO  OOBPOAATIOKa 
INffsrent  kinds  o^  see  CoAPOiUTEONfl^  SL 

PUBUO  BOOUKENTa 
As  eridenee,  see  Evtdbmob,  214-222. 

FUBIilG  BNBICY. 

Contraots  in  aid  of,  illegal,  see  CommAan, 
Hi. 

See  Wab. 

FUBIiIG  LANDS. 

rinolades  (he  acauisltion,  ownenhlp,  and  dls- 
MSltion  of  the  pablic  lands  of  the  United  States 
and  of  the  seTeral  itate8,and  the  rights  of  settlen, 
pfo-emptionerg,  and  others  nnder  ttatntory  reg- 
vlations.  Grants  of  land  by  goTemment  are 
further  treated  under  Gbamts.] 

Interests  in,  when  subject  to  ezeontion,  see 
Execution,  48. 

1.  Acquisition  of  title  by  general 
government.  —  A  deed  to  Thomas  Jeffer- 
son, president  of  the  United  States,  and  his 
sncoessors  in  ofBce,  vests  the  title  in  him  as 
trustee,  and  a  future  convey ance  by  the 
United  States  will  raise  a  presumption  of  a 
conveyance  from  the  president  to  the  gov- 
ernment. MeCSdbugh  v.  Wall,  53  D.  715. 

The  government  and  its  grants  is  the 
true  source  of  title  to  all  lands  in  this  conn- 
try.    SulUvfin  V.  MrJjenam,  65  D.  780. 

The  cession  of  territory  from  one  eovem- 
■lent  to  another  is  considered,  under  the 
law  of  nations,  independent  of  treaty  stip- 
ulations, as  passing  only  public  property  m 
and  rights  of  sovereignty  over  the  territory, 
and  does  not  impair  the  rights  of  inhabi- 
tants to  their  property,  but  they  retain  all 
such  rights  to  the  same  extent  as  under  the 
former  government.  Teschemacher  v.  Tltom^ 
son,  79  D.  151. 

When  California  was  ceded  to  United 
States,  the  latter,  by  the  treaty  of  Guada- 
lupe Hidalgo,  in  effect  stipulated  for  the 
protection  of  the  rights  of  property  of  the 
inhabitants  of  the  ceded  territory,  and  thus 
included  such  titles  to  nroper^  as  were 
merely  equitable,  and  haa  never  been  per- 
feeted  nnder  the  former  government.    To. 

The  power  of  United  States  to  provide 
for  protecting  all  titles,  legal  and  equitable, 


acquired  in  Califomia  from  Mexico,  raiorte 
the  cession  of  Califomia  to  the  united 
States,  results  from  the  fact  that  it  is  sove- 
reign and  supreme  as  to  all  matters  connect- 
ed with  treaties,  and  the  enforoement  of 
obligations  incurred  thereunder,  or  cast  upon 
it  independent  of  treaty,  by  the  law  of  na- 
tions, upon  the  oeasicn  of  the  country.    Ih. 

The  united  States  must  determine  for  it- 
self what  claims  to  property  existed  at  the 
date  of  the  cession  of  a  oountry,  which  it 
thereby  became  bound  to  protect,  and  the 
lands  to  which  they  apply,  and  the  parties 
entitied  to  the  same.    A 

Subsequent  claimants  from  the  United 
States  after  the  cession  of  California^  <tf 
lands  therein,  take  in  strict  subordination 
to  the  action  of  the  government^  and  thev 
are  not  entitled  to  any  notice  of  its  proceed- 
ings. Whatever  interests  they  may  possess 
were  acquired  with  full  knowledge  of  the 
treaty  o!  Guadalupe  flidalgo,  and  of  the 
obligations  and  powers  of  the  new  govern- 
ment.    /b. 

8.  Acquisition  of  title  by  the  states. 
—  The  people  of  the  state  succeeded  to  the 
rights  of  the  crown  on  the  declaration  of  in- 
dependence.    WemdkU  v.  Jackaon,  22  D.  dSSw 

The  people  are  owners  of  all  lands  within 
the  state  not  granted  to  others  or  lost  by 
adverse  possession.  The  presumption  is, 
therefore,  that  they  own  all  lands  which 
have  never  been  granted  by  them,  until  the 
contrary  appears.    /& 

Proof  that  land  was  vacant  within  the 
time  required  to  make  title  by  adverse  poe- 
session  is  sufficient  frimafiKie  to  enable  the 
people  to  recover  the  same  in  ejectment.  /&. 

Tne  United  States  has  but  a  proprietary  in- 
terest  in  land  within  the  borders  of  ths  state, 
the  sovereignty  being  in  the  state,  and  the 
rights  attaching  to  such  interests  do  not  dif- 
fer from  those  of  any  other  land-holder  in 
the  state,  except  as  provided  by  the  consti- 
tution of  the  United  States,  and  the  terms 
of  the  compact  between  the  general  and  the 
state  governments  at  the  time  the  state  is 
admitted  into  the  Union.  The  state  there- 
fore cannot  interfere  with  the  primary  dis- 
posal of  the  soil,  nor  with  any  tegulations 
congress  may  find  necessary  for  securing 
title  to  bona  fide  purchasers,  nor  can  it  tax 
the  lands  of  the  united  States  within  its 
borders;  and  with  these  exceptit>n8,  such 
lands  are  subject  to  the  same  control  by  the 
state  government  as  any  other  lands  over 
which  its  jurisdiction  extends.  State  v. 
Baehelder,  80  D.  410. 

While  lands  belong  to  the  United  Statee 
they  may  be  disposed  of  by  the  gov- 
ernment to  whom  it  pleases,  and  the  title 
may  be  secured  to  the  purchaser  in  such 
manner  as  it  sees  fit  to  prescribe  ;  but  the 
moment  the  sale  is  completed  and  the  title 
secured  to  the  purchaser,  the  land  enters 
into  the  general  mass  of  the  property  of  the 
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itate,  relieved  from  all  oontrol  of  the  federal 

Sovemmeiit  whatever,  save  such  as  is  inci- 
ent  to  the  general  relation  of  the  state  to 
the  federal  Union,     lb. 

The  state  of  California  cannot  select  and 
locate  five  hundred  thousand  acres  of  land 
gnnted  her  for  purposes  of  internal  im- 
proTement  by  the  eighth  section  of  the  act 
of  Congress  of  September  4, 1841,  until  after 
tiie  lauds  to  be  selected  have  been  surveyed 
and  seetionized  by  the  proper  officers  of  the 
federal  government.  Terry  v.  Mcgerle, 
85  U.  84. 

No  title  to  any  specific  land  can  vest  in  the 
state  under  the  eighth  section  of  tiie  act  of 
CouKress  of  September  4,  1841,  unless  the 
land  has  been  surveyed  by  the  proper  officers 
of  the  federal  government,  and  selected  and 
located  by  the  state  in  parcels  conformably 
to  leotioiial  divisions  and  subdivisions  of  not 
Ian  than  320  acres,  and  has  upon  it  no  sub- 
litting  valid  claim  by  pre-emption,  or  other- 
wise, and  the  selection  has  been  approved  by 
the  federal  government.    lb. 

The  state  can  make  no  valid  selection  or 
location  upon  public  lands  of  United  States 
hi  the  possession  of  a  bona  fide,  pre-emptioner 
inder  the  laws  of  Congress,  nor  can  it  oon- 
Tey  any  valid  title  therein  to  another,      lb, 

A  grant  of  five  hundred  thousand  acres  of 
land  under  act  of  Congress  of  September  4, 
1841,  to  each  new  state  upon  its  admission 
into  the  Union,  imports  a  present  grant, 
tod  the  title  to  the  lands  granted  passes 
spon  the  admission  of  the  state,  although  it 
does  not  attach  to  any  particular  parcel 
natil  selected  and  located  by  the  officers  or 
affents  of  the  state  and  approved  by  the 
United  States.      MeqtrVt  v.  Aeke,  87  D.  76. 

When  a  particular  parcel  of  land  is  se- 
looted  by  the  state,  through  her  officers  or 
agents  as  a  part  of  the  five  hundred  thousand 
seres  granted  by  the  United  States  to  each 
new  state  upon  her  admission  into  the  Union, 
and  such  selection  and  location  are  approved 
by  the  United  States,  the  title  becomes  per- 
fect, and  attaches  to  the  tract  selected. 
Sach  title  then  vests  in  the  state  or  her 
grantee,  and  prevails  over  tiiat  asserted  by 
the  holder  of  a  subsequent  United  States 
patent     lb. 

A  partv  claiming  title  to  a  particular 
parcel  of  Land  through  the  state,  under  the 
act  of  Congress  granting  to  each  state  %,^% 
hnndred  thousand  acres  of  land  upon  her 
admission  into  the  Union,  is  obliged  to 
■bow,  as  against  one  olaiming  title  under  a 
subsequent  United  States  patent,  the  per- 
fonnanoe  of  all  acts  required  by  law  to  con- 
stitute the  selection  and  location  of  the 
Und.    lb. 

The  United  States  did  not  and  could  not 
give  the  state  of  Michigan  any  control  over 
private  property,  nnder  10  United  States 
Htatntes  at  Large,  35,  granting  the  state  a 
rtfip  of  land  for  canal  purposes  through  the 


military  reservation  at  Sault  Ste.  Marie. 
Ryan  V.  Broum,  100  D.  154. 

A  state  can  only  maintain  proprietory 
rights  over  lands,  upon  proof  of  a  valid 
grant,  or  legal  appropriation  upon  an  in- 
quest in  form  of  law.     lb. 

8.  The  land-office.*  1.  In  aeneraL  — 
State  courts  cannot  interfere  with  or  con* 
trol  the  officers  of  the  general  government  in 
the  disposal  of  public  lands.  Lewia  v.  Lewis, 
43  D.  540. 

State  courts  have  no  jurisdiction  in  regard 
to  pre-emption  of  public  lands  unless  the 
case  is  affected  with  fraud  or  trust.     lb. 

State  land-officers  act  judicially,  and 
their  decisions  are  as  final  as  those  of  other 
courts,  in  all  matters  which  by  law  are  con- 
fided to  their  examination  and  decision. 
SicUe  V.  Bachelder,  80  D.  410. 

2.  BegiHera  and  Beceivers  of  Land  Offleea, 

—  The  decisions  of  the  register  and  receiver 
of  the  United  States  land-office  are  not  con- 
clusive on  the  rights  of  individuals.  Bird 
V.  Ward,  13  D.  506. 

The  register  and  receiver  have  no  juris- 
diction to  grant  titles  by  preemption. 
Otddry  v.  Woods,  36  D.  677. 

The  register  and  receiver  are  special  ju- 
dicial officers,  and  their  decision  is  final  and 
binding  upon  pre-emption  lights,  except  in 
cases  of  fraud.    Leuns  v.  Lewis,  43  D.  540. 

The  decision  of  register  and  receiver  of 
land-office  is  final  and  conclusive  upon  a 
subject  within  the  jurisdiction  of  such  offi- 
cers, under  the  act  of  Congress  of  September 
4,  1841,  if  no  element  of  fraud  or  mistake 
intervenes.   Lamont  v.  Stinison,  62  D.  696. 

The  decision  of  the  register  and  receiver 
of  the  United  States  land- office,  as  to  who 
is  entitled  to  a  portion  of  the  public  domain, 
is  final  and  conclusive,  and  can  not  be  re- 
viewed by  the  judiciary.  Boainer  v.  Ven^ 
tnsM,  20  D.  266.     Henry  y.  fTtfZcA,  23  D.  490. 

The  certificate  of  a  purchase  of  public 
lands  issued  by  the  register  and  receiver 
does  not  constitute  evidence  of  title.  Ouidry 
▼.  Woods,  36  D.  677. 

Such  a  certificate  is  evidence  that  the  ap- 

Elicant  was  then  in  possession,  and  that  he 
ad  cultivated  the  land  in  the   time  and 
manner  required  by  law.     /&. 

The  omission  of  the  register  to  mark  a 
sale  of  land  on  the  township  map  does  not 
affect  the  rights  of  the  purchaser,  though 
the  land  hasbeon  afterward  sold  to  another. 
KUiridgt  v.  Breaud,  39  D.  512. 

3.  Commissioner  of  the  general  land-office, 

—  The  Determinations  of  the  commissioner 
of  the  general  land-offioe  are  not  conclusive 
upon  any  one,  such  commissioner  not  being 
a  judicial  ofi^cer.  Bogera  v.  BrenL  60  D. 
422.     BrOl  v.  Stiles,  85  D.  364. 

The  Commissioner  of  the  general  land* 
office  has  authority,  under  the  supervision 


*  Decision  of  land-offloers,  when  conclusive, 
see  note,  ao  D.  S78-y76. 
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of  the  Secretary  of  the  Trearary.  to  deter- 
mine the  oonttractioD  of  aote  ot  oongren 
relative  to  the  public  domain,  and  if  it  ap- 
pear that  the  register  and  receiver  have 
umed  a  certificate  of  purchase  to  lands  the 
sale  or  disposal  of  which  is  vnanthorized  by 
law,  may  revoke  or  annul  il  Quidini  t. 
Woodi,  36  D.  677. 

The  records  of  the  general  land-office  and 
the  deposition  of  the  commissioner  are  ad- 
missible to  prove  the  cancellation  by  the 
commissioner  of  the  certificate  of  entry  and 
purchase  issued  by  the  register  and  receiver 
to  land  not  subject  to  pre-emption.    Ih, 

Wliere  the  commissioner  of  the  general 
land-office  cancels  an  entry  of  Luid  without 
authority  of  law,  such  cancellation  is  a 
nullity,  and  the  entry  is  not  affected  thereby. 
Perry  v.  O'Hanlon,  49  D.  100. 

The  commissioner  of  the  general  laad- 
office  is  the  proper  officer  to  accept  relin- 
quishments of  title  by  a  grantee  to  the 
state,  as  his  is  the  office  or  department  in 
which  to  preserve  the  evidence  of  the  public 
lands  and  laud  titles  of  the  state;  and  m  the 
absence  of  any  legal  provisions  or  prohibi- 
tion, he  must  be  deemed  to  have  authority 
to  accept  the  relinquishment  of  title  on 
behalf  of  the  state.  Dikes  v,  MiUer,  78  D. 
671. 

4.  Keoesflity  of  an  entry.  —  Under  an 
act  providing  that  the  owners  of  land  on 
watercourses  shall  be  preferred  as  purchasers 
of  the  back  land  adjoming  their  own  tracts, 
provided  that  notice  of  the  claim  shall  be 
entered  previous  to  the  time  designated  for 
the  pubQo  sale  of  lands  in  the  township 
where  the  claim  is  situated,  and  providins 
further  that  all  claims  not  so  entered  shaU 
be  liable  to  public  sale,  the  preferred  right 
of  a  proprietor  entitled  to  the  benefit  of  its 
provisions  becomes  extinct  when  the  lands 
affected  have  been  offered  at  public  sale  by 
proclamation  of  the  president.  Thonqmon  v. 
SchkUer,  33  D.  656. 

0. and   how   constmed. — The 

right  acquired  by  an  entry  is  not  a  legal  but 
an  equitable  right,  and  depends  upon  an  ex- 
ecutory contract  with  the  government. 
ReedY.  BuUock,  12  D.  345. 

The  entry  is  the  inoeption  of  the  title  and 
not  the  survey  made  upon  it ;  therefore  the 
•niration  of  the  statutory  time  after  entry 
will  bar  the  right  to  recover.    Ih. 

Where  an  entry  calls  for  land  on  a  certain 
ereek,  **  about  seven  miles  "  from  its  mouth, 
the  word  '* about"  must  be  rejected,  and 
the  distance  taken  in  a  straight  line  from 
the  mouth,*  if  the  stream  is  of  sufficient 
length.    SaneUn  v.  Morrimm,  16  D.  140. 

In  such  a  ease,  if  the  stream  is  a  large 
river,  or  is  not  of  sufficient  length,  the  me- 
anders may  be  followed  in  measuring  the 
distanoe.    io. 

A  purchaser  of  land  from  the  United 
Slates,  by  the  act  of  entry  and  paymeut  of 


the  pnrohaae  money,  ae^uires  an  inehoate 
legal  title,  which  may  be  alienated  or  divested 
in  the  same  manner  as  any  other  legal  titla 
Qi)odktY.8mUhMm,2Ql>.Wl. 

Prior  to  the  issuance  of  a  patent^  the  in* 
terest  of  one  in  lands  purchased  of  the 
United  States  and  for  which  he  has  received 
a  certificate  ox  final  payment,  may  be  levied 
upon  and  sold  nnder  execution,    ih. 

Title  acquired  by  a  regular  entry  and  pur- 
chase to  land  offered  at  public  sale,  under 
the  laws  of  the  United  States,  irrevocably 
divests  the  right  of  the  government  in  the 
soil.     Thamptton  v.  Sdilater,  33  D.  666. 

An  entry  on  land  offered  at  public  sale 
confers  upon  the  person  making  it,  a  prior 
right  and  title  under  a  purchase  from  the 
government,  over  another  who  acquired  title 
to  the  same  land  by  an  entry  made  after- 
wards, under  an  act  of  Congress  giving  to 
proprietors,  whose  lands  bordered  on  water- 
courses, a  preference  in  making  entry  and 
becoming  purchasers  of  back  land  adjoining. 
76. 

An  entry  of  public  land  gives  no  title  to 
timber  cut  and  lying  upon  it  at  the  time 
such  entry  is  made.  KeeUm  v.  AwUleif,  61 
D.  560. 

6.  NeceMlty  of  a  surrey. — A  pat- 
ent is  not  void  for  want  of  a  survey,  if  the 
boundaries  can  be  identified  by  any  reason- 
able evidence;  and  if  course  and  distance 
alone,  from  a  defined  beginning  point,  will 
with  reasonable  certainty  locate  and  iden- 
tify the  land,  that  will  be  sufficient.  Stqford 
V.  King,  94  D.  304. 

7.    and  how  made.  —A  survey 

does  not  mean  a  map,  ex  «•  termmi,  but  wfll 
indude  a  description  in  words  or  figures  of 
the  lands  located.  AUornqf-general  v.  Sie- 
vens,  22  D.  626. 

Where  the  lines  of  survey  can  be  run  from 
well -ascertained  and  established  monuments^ 
they  are  to  control  and  govern  a  descriptioo 
delineated  on  a  plat.  MaHm  v.  CarBn,  88  D. 
696. 

It  is  the  duty  of  a  surveyor  of  public  land 
to  run  around  land  located  and  see  that  such 
objects  are  dedicated  as  will  dearly  iden- 
tify the  boundaries  of  the  tract,  and  to  ex- 
tend a  correct  description  of  these  obiects^ 
natural  and  artificial,  with  courses  and  dis- 
tances, into  the  field-notes  of  the  survey ; 
and  until  the  reverse  is  proved,  it  will  be 
presumed  that  the  land  was  thus  surveyed, 
and  the  boundaries  plainly  marked  and 
defined.    Stafford  v.  JOng,  94  D.  304. 

8.  Effect  of  ■nrweys.  —  The  word 
"withdrawn,"  found  on  the  margin  of  a 
surveyor's  entry  book,  does  not  prove  that 
the  entry  was  withdrawn.  MtUa  v.  Lee,  17 
D.  118. 

There  is  a  sufficient  delivery  and  taking 

possession  of  public  land  when  the  party 

entitled  to  tiieland  purchaaes  it  in  conform- 

I  ity  to  a  survey  returned  to  and  approved  by 
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Ibt  nrrvyvr-faBMrAL    KUiridge  t.  iI^ieaMd» 
»D.612. 

The  ootTtetnMi  of  bonndariei  of  public 
lftiid%  aa  ■hown  b^  iho  gownment  pUn  aad 
tamj  vndor  wbich  Mleo  have  been  made, 
cannol  be  qneationed.  Sdmrmeierr.  SuPand 
A.  i2.  JL  Cb.^  88  D.  59. 

An  official  nurey  of  goTemment  lands 
pnrails  OTer  a  private  amrey  thereof,  even 
though  tiio  lines  mn  and  comers  marked 
are  notloeatod  with  mathematioal  precision. 
BOugOBgY.  Bates,  68  D.  126. 

In  re-looating  alost  oomer  marked  or  line 
ran  bj  the  government  surveyor,  the  jury 
nay  consider  a  private  survey  of  the  same 
M  well  as  tiie  snown  marks  and  oomera, 
lad  the  field  notes  and  plat,  even  though 
nsh  private  survey  does  not  eorrespond  m 
aQ  lespeots  with  the  govomment  survey. 
lb. 

The  mode  of  re-locating  a  line  marked  by 
the  government  surveyor,  a  portion  of  which 
it  lott,  is  to  follow  the  line  as  far  as  it  can 
be  traced,  and  if  the  oomer  is  also  lost,  pro- 
dsoa  the  line  in  the  same  direction  until  it 
iateneots  the  township  line,  at  which  point 
^  eomer  will  be  presumed  to  be,  unless  it 
is  proved  to  have  been  at  some  other  point, 
is  which  case  a  straight  line  is  run  from  the 
last  known  point  of  the  line  to  sucn  location 
of  the  eomer  on  the  township  line.    lb, 

0.  BsMQXvejm.  —  The  title  to  land 
located  and  patented  under  an  official  sur- 
vey ia  not  disturbed  by  a  subsequent  survey, 
vhich  disregards  and  interferes  with  that 
aoooxdine  to  whieh  the  prior  location  was 
Bade  sod  patent  procurecL  Slack  y,  Oril&m, 
BD.  661. 

10.  Bigrlits  of  settlors,  generally.* 
^The  confirmation  of  a  title  by  act  of  Con- 
pcss  ia  equiTalent  to  a  patent,  and  can  only 
St  defeated  by  a  prior  title  out  of  thegovem- 
MBt  Boamer  v.  WaOar,  30  D.  723 ;  but 
vhera  the  boundaries  are  vasue  and  uncer- 
tun,  the  government  may  make  a  valid  sale 
«f  huid  not  necessarily  embraoed  within  the 
•OBfinnation.    8hdi  v.  OriUkm,  30  D.  724. 

A  setUer's  possession  under  the  Donation 
■at  and  oonfirmation  of  his  titie  is  superior 
Is  the  eertifioate  of  the  commissioners  for 
ikt  adjustment  of  land  titles^  followed  by  sn 
etdsr  of  sorveir  and  aetoal  survey  and  looa- 
tian  approved  by  the  surveyor-general, 
Boaiiurr.  Walker,  30  D.  723. 

The  ocmfirmntton  of  a  claim  emanating 
from  the  former  governments  of  Louisiana  is 
Wt  a  relinquishment  of  title  on  the  part  of 
tiM  govenunent^  and  parties  must  look  to 
the  primitive  titie  to  ascertain  the  bound- 
arias.    Siadtr.  Ormm,  80 D.  72i. 

A  sattler  upon  land  east  of  tiie  Tennessee 
haetsBtitled  to  relief  in  equity  for  the 


*  Kljhtsof  asttleis  upon  public  Isnds.  ase  note, 
BasMetive  ttehts  «f  mfneni  sad  etheia,  see 


idne  of  land  In  his  ooonpsn^  against  one 
who  has  obtained  an  elder  lefpX  title  there- 
for, where,  havinc  surveyed  and  appropri- 
ated part  of  the  land  occupied,  he  evinces 
no  intention  to  appropriate  such  residue. 
AvSdt  T.  Cokin,  43  D,  164. 

A  purchaser  of  public  lands  acquires  ne 
title  to  timber  cut  thereon  prior  to  his  pur- 
chase. Winchet  v.  Shrewtbury,  36  D.  108 ; 
but  he  acquires  title  to  the  crops  on  the  land 
at  the  time  of  the  purchase,  and  which  were 
planted  prior  thereto  by  other  persons. 
Boyer  v.  WilUama,  82  D.  324;  and  this  is 
true  whether  the  crops  are  severed  or  un- 
severed.  Consequently,  a  mere  possessor 
of  public  land  who  has  planted  a  crop  there* 
on  cannot  maintain  trespass  against  a  pur- 
chaser who  enters  and  removes  such  crop. 
Floyd  V.  Bieke,  68  D.  374. 

The  riffhts  of  occupants  of  public  lands 
are  founded  on  the  presumption  of  a  license 
from  the  government.  Con^^  v.  Weaver, 
66  D.  628. 

A  mere  possessor  of  public  lands  of  United 
States,  with  hopes  of  future  entry  by  pre- 
emption, is  not  a  poasessorin  good  faith. 
Oibaon  v.  Huiehme,  68  D.  772. 

An  agreement  with  a  aettler  on  public 
land,  tiiat  in  consideration  of  money  ad* 
vanced  for  the  purpose  of  purchasing  it  and 
paying  costs  and  incidental  expenses,  the 
under  should  have  a  lien  upon  the  land  to 
secure  the  repayment  thereof,  is  void,  and 
the  settler  is  not  entitled  to  the  benefit  of 
the  act  concerning  pre-emptions,  under  the 
provision  that  ''neor  she  hasnot,  directly 
or  indirectly,  made  any  agreement  or  con- 
tract in  any  way  or  manner,  with  any  per- 
son or  persons  whatsoever,  by  which  the 
title  he  or  she  might  acquire  from  the  gov- 
ernment of  the  United  States  shall  inure, 
in  whole  or  in  iMirt,  to  the  benefit  of  any 
person  except  himself  or  herself."  JfcOue 
V.  Smiih,  86  D.  100. 

11.  Settlement  oertiflcatee.  — •  The 
final  certificate  of  title,  under  the  act  of 
Congress,  settling  Spanish  claims,  is  suffi- 
cient evidence  of  title,  and  can  not  be  ques- 
tioned by  a  trespasser.  Bkkcardaon  v. 
ffobari,  18  D.  7a 

The  issuance  of  a  certificate  for  lands  to 
heirs  of  the  original  grantee  cannot  affect 
the  rights  of  a  party  having  a  beneficial  in- 
terest therein.  The  heirs  in  such  case  will 
hold  the  land  in  trast  for  the  party  entitled. 
Wheat  V.  Otoent,  66  D.  164. 

19.  Head  right  oertiflcatee.  —  When 
the  law  gives  a  preference  in  the  purchase 
of  government  land  to  a  particular  person, 
and  he,  in  the  exercise  of  nis  right,  pays  the 
money,  and  receives  from  the  public  officer 
a  receipt  for  it,  and  a  certificate  that  he  is 
entitled  to  purchase,  the  sale  is  complete, 
although  the  evidence  of  it  oan  not  be  made 
out  in  a  preaeribed  form.  KUtrUffe  v. 
Brtand,  39  6.  612. 
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The  act  oi  Congress  of  Hay  5,  1830,  was 
passed  for  the  reUef  of  those  persons  only 
who  had  paid  their  mone^  to  the  receiver 
and  had  not  presented  their  receipts  to  the 
register  for  his  certificate  until  it  was  too 
late  for  them  to  exercise  their  rights.    Ih, 

A  want  of  notice  of  a  prior  sale  will  not 
give  a  second  pnrchaser  any  daim,  when  it 
arose  from  an  omission  of  the  register,  and 
not  from  want  of  diligence  in  the  first  pnr- 
chaser.   lb. 

In  Georgia,  lands  are  not  subject  to  snr- 
▼ey,  and  to  be  granted  out  on  head  rights, 
unless  they  are  Tacant.  Moodm  v.  FUSning, 
48  D.  210. 

Lands  are  noc  vacant  which  have  been  in 
the  grantee's  possession  for  more  than  seven 
^ears,  under  a  grant  from  the  state  which 
IS  void  for  irregularity.    lb. 

The  ^antee  of  a  head-right  eertificate 
placing  it  in  the  hands  of  the  locator,  under 
a  covenant  to  locate,  survey,  and  obtain  a 
patent,  and  then  to  divide  the  land  between 
the  owner  and  the  erantee,  does  not  there- 
by make  a  sale  of  land,  alUiough  formal 
words  of  conveyanoe  are  used  and  a  money 
consideration  paid ;  but  the  agreement  is 
one  for  the  future  acquisition  of  land,  under 
which  the  purchaser  is  to  make  the  selec- 
tion, and  the  parties  are  to  participate 
equally  in  the  benefits  to  be  derived  from 
the  selection  when  made.  Ron  ▼.  Arm' 
tti-ong,  78  D.  574. 

A  contract  whereby  the  holder  of  a  head- 
right  certificate  placed  it  in  the  hands  of  a 
locator,  under  a  covenant  to  locate,  survey, 
and  obtain  a  patent,  and  then  divide  the 
land  between  the  owner  and  the  grantee, 
where  it  is  really  an  adventure  on  shares, 
and  the  patent  is  to  issue  in  the  name  of  one 
for  the  benefit  of  both,  is  a  resulting  trust, 
in  which  the  grantee  becomes  the  trustee 
for  the  benefit  of  his  equitable  tenant  in 
oommon.    76. 

Under  a  joint  adventure  between  the 
holder  of  a  head-right  certificate  and  the 
locator,  to  secure  a  patent  to  government 
land,  and  to  divide  the  land  when  acquired, 
if,  after  securing  the  grant  and  dividma  the 
land,  it  is  discovered  that  part  of  theland 
which  the  government  has  thus  granted  had 
been  previously  aj^propriated  by  an  older 
title,  the  partition  u  one  upon  a  mistake  of 
facts  from  which  equity  wul  relieve.    lb, 

13.  Improveinexit  rights.  — Improve- 
ments made  by  innocent  purchasers  of  an 
equitable  claim,  without  notice  of  a  prior 
equity,  ought  to  be  respected,  and  the  pro- 
prietor of  a  warrant  ought  not  to  profit  for 
the  adventitious  value  accruing  from  the 
enterprise,  labor  and  industry  bestowed  by 
others  innocently  on  the  land.  Patrick  v. 
MarshaU,  4  D.  670. 

A  mere  settler  upon  public  lands,  with  a 
hope  of  pre-emption,  is,  until  he  makes  his 
«ntry,  a  tenant  at  sufferance ;  he    makes 


improvements  for  his  own  benefit  and  at  his 
own  risk.     Oibton  v.  Hvtchms^  68  D.  772. 

14.  Alienability  of  settlers'  rights. 
—  The  sale  of  improvements  upon  public 
lands  to  one  who  has  a  rieht  to  pre-empttoa 
will  constitute  a  valualSe  and  I^jS^  con- 
sideration for  a  promissory  note.  JSrvan  v. 
Olast,  54  D.  576  ;  Batelilir  v.  Bridger,  96  D. 
683;  WiUonY.W^ter,U  D.  230. 

No  title  to  or  lien  or  privilege  upon  the 
land  is  transferred  by  or  implied  in  such  sale 
independent  of  the  rights  conferred  by  the 
laws  of  the  United  States.  RatcMY,Bridger^ 
36  D.  683. 

A  g^ntee  of  lands  could  alienate  the 
same  under  Texas  colonization  law  of  1823, 
immediately  on  his  acquiring  the  right  of 
property  therein.  The  period  of  acquisition 
commenced  with  the  date  of  concession ;  and 
all  requirements  of  the  law  conoerning  culti- 
vation were  fulfilled  if  it  were  done  within 
two  years,  cither  by  the  original  grantee  or 
bis  vendee.    PorUa  v.  Hill,  65  D.  90. 

The  following  facts,  etc,  amount  to  a 
contract  to  convey  land  which  should  be 
enforced  specifically  in  equity.  S.  and  F. 
were  settlers  upon  different  parts  of  the  same 
quarter-section  of  land.  It  all  had  to  be 
entered  in  one  piece.  S.  and  F.  both  filed 
upon  the  whole  tract.  S.  proposed  to  F. 
that  he  would  withdraw  nia  filing  and 
would  furnish  money  to  pay  for  his  portion 
of  the  land,  and  allow  F.  to  enter  the  land, 
if  F.  would  convey  to  S.  his  portion  of  the 
land.  F.  said  he  could  not  enter  into  such 
an  agreement  prior  to  taking  the  pre-emption 
oath ;  that  he,  however,  did  not  want  S.  's 
land,  as  the  latter  was  poor;  that  F.  would 
do  what  was  right  about  it.  S.  withdrew 
his  filing,  and  F.  entered  the  entire  tract. 
S.  tendered  to  F.  the  value  of  his  portion  of 
the  tract  and  demanded  a  conveyance.  Such 
a  contract  does  not  violate  either  the  letter 
or  spirit  of  the  act  of  Congress  of  September, 
4,  1841,  prohibiting  the  assignment  or 
transfer  of  pre-emption  rights  before  entry. 
Snow  V.  Flannery,  77  D.  120. 

15.  Issuing  land  warrants.  —  The 
proprietors  of  a  land  warrant  may  pursue  it 
into  the  hands  of  assignees  and  purchasers, 
for  valuable  consideration,  haviuff  notice  of 
their  claim  before  they  acquired  legal  title 
to  the  land.  Palridi  v.  MarskaU,  4  D. 
670. 

16.  Iiocating  the  warrant.  —  Lots 
of  land  in  each  range  of  a  new  township,  nnm- 
bered  in  r^ular  arithmetical  series,  are 
presumed  to  have  been  located  contiffuona 
to  each  other;  the  lot  numbered  eiffht  in 
such  a  series  is  presumed  to  include  idl  the 
land  lying  between  those  numbered  seven 
and  nine,  and  a  party  claiming  a  different 
location  must  repel  this  presumption  by 
positive  proof.    Warrem  v.  Pierce,  19  D.  189. 

Location  should  be  governed:  1.  By 
natural  objects ;  2.  By  arafical  marks  :  3. 
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By  ooarae  and    distance.     Stafford  ▼.   King, 
MD.  804. 

The  true  location  of  land  Is  ascertained  by 
the  application  of  all  or  of  any  of  the  rules 
of  location  to  the  particular  case.  And  when 
they  lead  to  contrary  results  or  confusion, 
that  rule  must  be  adopted  which  is  most 
consistent  with  the  intention  apparent  upon 
the  face  of  the  patent,  read  in  the  light  of 
the  surrounding  circumstances.    lb. 

17.  Asei8:nabilit7  of  wamuit.  —The  pur* 
chaser  of  a  land-warrant  in  good  faith  and 
for  value  cannot,  after  he  has  located  the 
warrant  and  obtained  a  patent  for  the  land 
located,  be  charged  in  equity  as  trustee  of 
the  legal  title  for  the  true  owner  of  the 
▼arrant,  although  it  was  obtained  by  the 
fraud  of  a  third  person,  and  transferred  un- 
der a  forged  assignment.  Dixon  y.  CokhoeU^ 
86  D.  487. 

18.  Pre-emption,  generally.  —  Where  a 
settler  erects  improyements  at  the  comer  of 
sections,  an  entry  of  one  of  the  sections  on 
which  the  Improyements  were  made  is  a 
bar  to  pre-emptive  rights  over  the  other  sec- 
tions.   Carter  v.  Spencer ^  84  D.  106. 

Open  and  notorious  poaaession  of  a  settler 
oil  public  land,  under  the  act  of  May  80, 1880, 
is  notice  to  all  the  world  of  his  equitable 
right  of  pre-emption.  Bruner  v.  Manlove^ 
S8  D.  Kl. 

An  actual  settlement  was  not  necessary  un- 
der the  act  of  Congress  of  July  9,  18S2,  in 
order  to  secure  a  right  to  pre-emption,  in 
cases  where  the  claimants  waived  their  claims 
and  relinquished  to  the  United  States.  The 
deed  of  relinquishment  was  the  only  evidence 
required  of  their  preemption  rights.  Ferry 
V.  (THanian^  49  D.  100. 

A  married  woman  has  no  right  of  pre- 
emption when  her  husband  was  alive,  and 
had  for  a  valuable  consideraticm  sold  the 
improvements  erected  on  the  claim,  to  an- 
other, under  whom  the  wife  claimed.  Orovet 
r.  FtiUome,  67  D.  847. 

In  a  possessory  action  for  public  lands, 
where  the  platntiif  claims  to  recover  by  rea- 
son of  prior  possession,  and  the  defendant 
claims  as  a  pre-emptor  under  the  laws  of  the 
United  States,  the  latter  is  entitled  to  prove 
the  necessary  facts  to  establish  his  pre-emp- 
tion right.    Tyler  v.  Cfreen,  87  D.  180. 

Pre-emption  rights  and  benefits  may  be 
acquired  by  compliance  with  the  require- 
ments of  the  pre-emption  law,  and  any  other 
conditions  or  requirements  suiteradded  by  the 
commissioners  of  the  general  land  office  can- 
not affect  one^s  rights  under  that  law.  Baty 
V.  8aU^  98  D.  188. 

The  pre-emption  act  does  not  require  an 
appUcation  for  lands  to  be  renewed,  where 
they  have  been  withdrawn  from  market  for 
a  short  period  after  a  claim  for  a  pre-emption 
has  once  been  filed ;  and  such  a  requirement 
imposed  by  the  officers  of  the  land-office 
amounts  to  nothing.  They  are  powerless  to 
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annex  conditions  or  provisions  to  the  lawi 
that  can  only  be  done  by  the  law-making 
power.    lb. 

A  contract  is  valid,  and  not  in  contraven* 
tion  of  the  preemption  laws,  nor  within  the 
statute  of  frauds,  where  it  is  agreed  between 
two  that  one  shall  obtain  a  pre-emption  title 
to  an  entire  tract  of  land,  and  thereafter 
deed  to  the  other  a  portion  of  such  tract, 
in  consideration  that  the  latter  should  refrain 
from  presenting  his  pre-emption  claim  to  the 
whole  tract,  to  which  he  was  entitled,  and 
should  pay  the  purchase'money  of  the  smaller 
portion,  which  was  within  his  inolosure. 
Bose  V.  IVvadioay,  97  D.  540. 

When,  under  an  agreement  between  two« 
each  settler  secures  the  precise  land  which 
he  has  occupied,  cultivated,  and  improved, 
the  object  of  the  pre-emption  laws  is  fully 
attained,  and  when  under  such  agreement, 
the  legal  title  has  vested  in  one  by  the  issu- 
ance of  a  patent,  a  trust  results  in  favor  of 
the  other,  which  equity  will  enforce  against 
the  patentee.    lb, 

M.  purchased  government  land,  but  B.  soon 
entered  upon  it  as  a  pre-emptor,  claiming  to 
have  commenced  a  settlement  and  improve- 
ment on  it  previous  to  the  purchase  by  M. 
The  pre-emption  claim  was  contested,  but  it 
was  held  good  by  the  land  officers.  It  hav^ 
ing  been  appealed  to  the  secretary  of  the 
Interior,— field,  that  the  decision  of  the  land 
officers  was  conclusive  as  to  the  right  of  pre- 
emption.   Kobbina  v.  Bunn,  6  R.  75. 

19.  Nature  and  extent  of  the  right 
aoquired.*  —  One  who  by  fraud  enters  land 
to  which  another  had  a  valid  pre-emption 
right,  may  be  decreed  to  hold  in  trust 
for  the  latter  or  his  heirs.  Bird  v.  Ward, 
18  D.  606. 

A  right  of  pre-emption  gives  no  title  to 
the  land  prior  to  the  exhibition  of  the  neces- 
sary proofs  and  the  adjudication  of  the  land 
by  the  register  and  receiver  to  the  person  claims 
ing  the  right.     Henry  v.  TTele^  88  D.  490. 

A  pre-emptor^s  power  of  attorney  to  con- 
vey land,  held  under  the  pre-emption  law  of 
May,  1880,  as  soon  as  a  patent  has  issued 
therefor,  is  void  as  an  attempted  evasion  of 
the  inhibition  of  the  act  against  the  transfer 
of  pre-emption  rights  before  patent  issued ; 
therefore  a  conveyance  under  the  power,  though 
after  patent  issued,  passes  no  title.  MeXlyea  v. 
Hayter,  87  D.  616. 

A  pre-emptor  planting  a  crop  which  ma- 
tures after  his  pre-emption  right  expires,  be- 
cause of  his  failure  to  purchase  during  the 
time  aUowed  him  by  law,  may  be  dispos- 
sessed of  it  by  one  who,  after  the  expiration 
of  the  right,  purchases  from  the  government. 
Bcuor  V.  QualU,  80  D.  668. 

The  validity  of  a  certificate  of  pre-emption 
may  be  Impeached  in  ejectment  brought  by 
the   pre-emptor   against    a  party  in   posses- 

*  See  notes  on  rights^ of  pre-emptionsnb  9801 
«.496:8II>.  18»-184. 
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■ion  under  the  anthority  of  tha  United 
States,  by  evidence  of  frand  atid  eoUnsion 
between  the  pre-emptor  and  the  officers 
granting  the  certificate,  the  latter  knowing 
the  land  not  to  be  subject  to  pre-emption. 
Jami9(m  ▼.  £eaiibimi,  36  D.  634. 

^  A  person  haying  acquired  an  inchoate 
right  of  pre-emption  to  a  tract  of  land  under 
the  act  of  May  29,  1830,  by  settlement  and 
cultivation,  may,  upon  makins  proof  and 
paying  the  purchase  money  withm  one  year, 
oompel  a  conveyance  by  a  purchaser  there- 
of by  virtue  of  a  Vincennes  certificate,  under 
the  act  of  May  U,  1820,  who  entered  and 
purchased  the  land  after  such  inchoate  right 
accrued,  but  before  the  pre-emption  price 
was  paid,  and  may  enjoin  such  purchaser 
from  recovering  the  land.  Bruner  v.  Man- 
hm,  86  D.  551. 

A  person  in  the  use  and  occupation  of 
vacant  land  has  a  pre-emptive  right  to  ap- 
propriate it,  under  the  act  of  1831,  which 
can  only  be  taken  away  by  a  three  months* 
notice  from  another  person  tiiat  he  intends 
to  enter  and  appropriate  the  same.  AtUkk 
▼.  Cohm,  43  D.  164. 

Where  a  patent  has  been  obtained  to  land 
west  of  the  Tennessee  River  in  fraud  of  a 
settier's  pre-emptive  rights,  equity  will  grant 
such  settler  relief  upon  his  showing  that  it 
was  his  intention,  and  that  he  would  have 
entered  and  appropriated  the  laud,  had  he 
not  been  prevented  by  the  previous  illegal 
«ntry  of  the  patentee.    2b. 

Pra-emption  rishts  granted  to  settlers  be- 
fore the  issuing  of  patents  are  not  transfer- 
able, and  a  conveyance  in  such  a  case  is  void 
and  wUl  not  even  operate  as  an  estoppd. 
Stevetu  V.  J7ays,  48  D.  359. 

Where  a  pre-emptor  has  done  everything 
in  his  power  to  comply  with  the  require- 
menta  of  an  act  of  Congress  which  fixes  a 
limit  to  the  period  within  which  he  may 
avail  himself  of  the  benefit  of  the  act  in 
which  the  limitation  is  made,  the  delay  of 
the  officers  of  the  government^  by  which  he 
is  prevented  froin  obtaininf^  his  certificate 
«f  pre-emption  within  the  time  limited,  will 
not  defeat  his  rig^ht^  but  the  certificate  may 
be  granted  to  him  after  the  expiration  of 
the  time  so  limited  by  law.  Perry  v.  O^Han* 
torn,  49  D.  100. 

A  pre-emptor  has  one  entire  year,  while 
land  IB  subject  to  entry,  within  which  to 
make  his  final  proof  and  to  complete  his 
purchase,  under  the  act  of  September  4, 
1841,  sec.  15,  (5  U.  S.  Stotutes  at  Large,  p. 
457J    B<au  V.  3ale,  92  D.  128. 

Where  land  is  temporarily  withdrawn 
from  the  market  after  a  party  has  filed  his 
declaration  of  an  intention  to  pre-empt  it^ 
tfie  officers  of  the  land-office  may  properly 
exclude  the  time  that  the  land  is  not  sub- 
ject to  entry,  in  computing  the  year  within 
which  he  has  the  right  to  make  his  proof 
^j%^  enter  the  land.     Pi. 
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A  mortgage  upon  government  land  gives 
by  the  pre-emptor,  uter  an  entry  and  certi- 
ficate received,  but  before  patent  issued,  is 
not  invalid  under  the  twelfth  section  of  the 
pre-emption  law  of  1841,  providing  that'* all 
assignments  and  transfers  of  the  right  here- 
by secured,  prior  to  the  issuing  of  the  patent, 
shall  be  nuU  and  void,"  the  words,  "tho 
right  hereby  secured,"  being  construed  to 
mean  simply  the  right  of  pre-emption.  Bob" 
Um  V.  BuiMf  5  R.  75. 

20.  TwnilTig  grants  generally.—  On- 
ly the  judicial  department  of  state  is  clothed 
with  power  to  investigate  antagonistic  cUima 
of  contending  partiesi  and  consequenUy  aa 
order  of  the  executive  correctinff  a  grant, 
after  the  rights  of  third  parties  have  mter-> 
vened,  is  moperative  and  void.  Syke$  t. 
McRory^  54  D.  402. 

The  ffovemor  may  correct  a  mistake  in  ^ 
grant  m>m  the  state  if  the  rights  of  third 
parties  have  not  intervened,  otherwise  there 
must  be  a  judgment  or  decree  in  a  judicial 
prooeedinff  between  the  litigating  p&rtiee, 
which  will  enable  the  executive  to  make  the 
correction.     Tiaon  v.  Jaton,  60  D.  708, 

A  second  grant  of  land  after  it  has  already 
been  granted  away,  is  effective  for  many 

gractical  purposes.  BurhhaJtUr  T.  Bdwardtt 
d  D.  744. 

Islanda  in  navigable  streams  in  Penn- 
sylvania belong  to  the  state,  and  are  ex- 
cepted from  the  general  laws  for  the  sale 
and  settlement  of  vacant  lands.  They  are 
granted  under  special  laws.  Stover  v.  Jatk^ 
100  D.  666. 

21.  Validity  of  grants.  —  A  confirma- 
tion of  a  Spanish  title  relates  back  to  the 
orijrinal  grant.    8tarh  v.  MtUhar^  12  D.  55S. 

Every  presumption  is  in  favor  of  the  va- 
lidity of  a  grant.    Wmter  v.  Jonm,  54  D.  879. 

A  leffislative  grant  passes  title  to  govern- 
ment lands  as  effectually  as  a  patent. 
Megerle  v.  Aeht,  87  D.  76. 

92.  Bnles  of  interpretation.  —  The 
sovereignty  is  not  subject  to  imputations  of 
fraud,  is  not  bound  by  the  doctnne  of  estop* 

Ssl,  nor  do  her  grants  imply  warranties. 
hnfmdmff^.  Carnuehael,  14  D.  86. 

Grants  by  the  government  are  construed 
favorably  for  the  grantor,  and  pass  nothing 
by  implication.  nUcoxon  v.  McOhet^  54  D. 
409. 

A  grant  of  land  by  the  sovemment  does 
not  pass  the  right  of  overflowing  adloining 
government  lands  by  maintaining  a  dam  on 
the  land  granted,  though  the  dam  was  on 
the  land  at  the  time  of  uie  grant.     lb. 

28.  Sufficiency  as  respects  descrip- 
tion of  land  conveyed.  — ^In a  description 
of  land  purchased  from  the  government 
under  the  laws  relating  to  back  lands  it  is 
not  indispensably  necessary  that  the  town- 
ship, range,  and  section  should  be  stated. 
JSUHdge  v.  Breaud,  39  D.  512. 

A  erant  of  public  land  having  a  fixed  and 
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dsfinito  dtttoriptiim  yiw  Botfainy  bat 
what  IS  indndea  withm  tiM  boandanas  ax- 
piciiieii  in  tha  patent^  or  it  natorally  or 
aocaaaarily  annazad  to  tha  laod.  WUeoeoom 
▼.  MtOkee,  54  D.  409. 

84.  A  ^iMpw^^Ti fag  boundttrles.  —  A 
grant  d  landi,  extending  along  a  river,  and 
•mbracing  the  spaoo  of  uteon  miles  on  each 
■ide  thereol^  most  be  located  no  that  the 
odea  will  be  parallel  to  the  river,  and  so  ae 
to  indnde  all  land  whieh  ean  be  found  with* 
in  fifteen  nules  of  the  river,  meaeuriDg  from 
■ay  point,  in  any  direction,  not  above  or 
bttow  the  points  of  limitation;  and  the  ends 
■mat  be  at  right  angles  with  the  general 
eonrse  of  tha  river.  WiKtkrop  v.  Curti9,  14 
D.  216. 

Where  ^bUo  lands  bordering  on  a  stream, 
navigable  m  fact,  are  shown  by  the  govern- 
ment survey  and  plat,  nnder  whidi  sales 
have  been  made,  to  oe  bounded  by  a  river, 
tba  margin  of  snob  river,  and  not  the  me- 
ander lines  ran  by  the  snrveyor,  mnst  con- 
trol in  determtninff  what  amount  of  land  a 
grantee  takes  under  his  giant.  In  such 
ease  the  meander  lines  cannot  limit  the 
grant  in  a  patent  Sckurmtitr  v.  Si.  Paul, 
lie.  R.  R.  a».,  88  D.  59. 

A  grantee  of  public  lands  bordering  on  a 
river  navigable  in  fact,  but  above  the  flow 
ef  the  tide,  takes  the  land  absolutely  to  low- 
water  mark,  and  obtains  the  fee  in  the  bed 
ef  the  stream  to  the  middle  thereof,  subject 
to  the  public  easement  of  navigation,    A 

In  Pennsylvania,  the  state  has  not  parted 
with  the  oontrol  of  the  waters  of  its  navi- 
gable streams,  nor  of  the  soil  beneath.  So 
that  grants  by  the  state  of  lands  calling  for 
a  navigable  stream  as  a  boundary  do  not 
eztsnd  beyond  low-water  mark,  and  the 
grant  is  not  absolute  except  to  high- water 
mark  ;  and  gives  the  rrantee  only  a  auali- 
fled  title  to  the  space  between  high  and  low 
water  mark.  The  right  of  passase  over  it 
in  high  water  remains  in  the  pubUo.  The 
slate  may  use  it  for  navigation  purposes 
witfaoat  compensation,  and  may  protect  it 
frotn  an  unauthorised  use,  even  by  the 
owner  el  the  land,  to  low-water  mark. 
Abser  v.  Jack,  100  D.  566. 

30.  Courses  and  distances  mnst 
yield  to  landmarks  and  montunents. 
—To  restore  lost  lines  and  comers,  no  de- 
parture should  be  made  from  the  courses  or 
diatanooe  except  in  ca^es  of  necessity,  and 
<^here  it  is  neoessarv  to  depart  either  from 
the  courses  or  the  distances,  the  distances 
ou^ht  to  yield.  Biytm  v.  Beeklev,  12  D. 
276. 

Allowances  for  the  variation  of  the  mag- 
actio  needle  from  the  true  meridian  are  to 
be  made  in  all  eases  where  lost  lines  and 
•ornors  are  to  be  rsnewedi  Allowances  are 
also  to  be  made  for  the  unevenness  of  tiie 
gmnnd  over  which  eacli  line  passes.    Ih, 

A  mistake  in  adistance  committed  in  the 
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original  survey  en  one  line  is  presumed  to 
have  afieeted  uie  opposite  line  only.    IK 

Course  and  distance  are  most  unreliable 
calls,  because  of  the  liability  of  the  officers 
of  the  government  to  err;  and  distance  is 
less  reliable  than  course,  because  of  the 
neater  liability  of  chain-carriers  to  mistake. 
St^ord  V.  Xiag,  94  D.  304. 

Natural  or  artificial  monuments  must 
generally  control  the  courses  and  distances 
m apatent.     WendeB v.  Jaek$(m,  22  D.  635. 

Where  the  be^nning  point  in  a  patent  is 
identified  by  satisfactory  evidence,  the  loca- 
tion ol  the  premises  must  be  commenced  at 
that  point  and  the  courses  and  distances 
pursued,  although  by  doing  so  a  point,  men- 
tioned in  a  patent  issued  a  few  days  after- 
wards, as  one  of  the  comers,  is  not  reached, 
and  although  it  may  be  necessary  to  exclude 
seme  of  the  courses  and  distances,  and  part 
of  the  land  supposed  to  be  conveyed.    A. 

Course  and  distance  control  a  call  for  a 
bounded  tree  described  in  patent  as  standing 
on  a  point  at  the  mouth  of  a  creek^  where 
both  the  tree  and  the  spot  on  whieh  it  stood 
are  kist.    Budd  v.  Brot^  43  D.  321. 

Natural  and  artificial  objects  are  not 
liable  to  change  or  mistake  like  calls  for 
course  and  distance ;  and  hence  the  rule 
that  course  and  distance  yield  to  natural 
and  artificial  objects.  Stafford  v.  King,  94 
D.  304. 

Course  and  distance  may  control  under 
some  circumstances,  as  where  the  natural 
objects  appear  to  have  been  inserted  by 
mistake,  or  without  regard  to  precision,  as 
in  the  case  of  descriptive  calls  ;  but  gener- 
ally they  are  mere  guides  to  the  other  calls. 
lb. 

96.  Berocatton  of  grants. —Where 
a  grant  was  arbitrarily  revoked,  and  the 
property  re-granted  to  another,  to  whom 
the  title  was  confirmed,  he  was  decreed  to 
hold  as  trustee  for  the  first  grantee.  Staark 
V.  Mather,  12  D.  553. 

97.  The  patent;  its  nature  and 
form,  generallv.— The  United  SUtes 
may,  by  an  act  of  Congress,  divest  itself  at 
once  of  all  property  in  a  portion  of  the  pub- 
lic lands,  and  transfer  it  to  an  indiviouaL 
It  may  also  so  legislate  as  to  make  the  issu- 
ance of  a  patent  necessary  to  effectuate  tiiat 
object.    Boatner  v.  Ventrets,  20  D.  266. 

A  patent  whieh  appears  on  its  face  to 
have  Deen  legally  executed,  is  presumed  to 
have  been  executed  by  the  proper  officers. 
The  burden  of  showing  that  it  was  not,  is 
upon  the  party  opposing  it.  The  presump- 
tion is  not  removed  in  a  case  where  the 
president's  name  and  the  filling  up  of  the 
patent  appear  to  be  in  the  same  handwrit- 
ing, while  the  secretary's  name  appears  to 
be  in  a  different  handwriting.  Farkimm  v. 
Braeken,  39  D.  296. 

A  patent  for  land  without  witnesses,  but 
signed  and  sealed  by  the  Secretary  of  War 
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b  RifELcient  to  oonTey  lands  from  the  United 
States  to  a  state,  if  the  state  recognizes  the 
conveyance  as  Talid.  MeOuUough  ▼.  WaU, 
53  D.  715. 

The  holder  of  %  reoeipt  from  the  state  for 

the  purchase  price  of  land  is  indefeasibly 

entitled  to  a  patent^  and  said  receipt  is  in- 

thoate  evidence  of  an  absolute  title.  fTlNfer 
r.  Jones,  54  D.  379. 

A  patent  of  United  States  to  ceded  lands 
formerly  belonging  to  another  goyemment 
is  not  only  the  deed  of  the  United  States, 
but  is  a  solemn  record  of  the  action  and 
judgment  of  the  government  with  respect  to 
the  validity  of  the  tilAe  of  the  claimant 
ezistinff  at  the  date  of  the  cession.  It  de- 
clares that  the  |wevions  grant  was  genuine ; 
the  claim  under  it  vaLd,  and  entitled  to 
recognition  and  confirmation  ;  that  the  grant 
was  or  might  have  been  located  by  the  for- 
mer government,  and  that  it  is  correctly 
located  by  the  new  government  so  as  to 
embrace  the  premises  as  they  are  surveyed 
and  described,  and  while  this  declaration 
remains  of  record,  the  government  itself  can- 
not question  its  verity,  nor  can  persons  do  so 
who  claim  through  the  government  by  title 
subsequent.  Tuchemadyer  v.  Thtmmwiu  79 
D.  151. 

88.  How  oonstruad.  — A  construction 
that  ffives  effect  to  a  patent  is  to  be  pre- 
r'erred  to  one  that  renders  it  inoperative  and 
•'oid;  and,  in  determining  what  land  is 
embraced  within  the  calls  of  a  patent,  refer- 
ence may  be  had  to  the  surveyor's  field 
notes  and  the  original  plat,  if  the  patent  it- 
self is  nnoertain.  Alaocaid^  v.  Lhtht,  17 
D.  50. 

The  true  meaning  of  a  binding  expression 
in  a  patent  must  oe  applied,  no  matter  in 
what  part  of  the  instrument  such  exOTession 
may  be  found.    Budd  v.  Brooke,  43  D.  321. 

A  patent  should  be  so  construed  as  to 
reconcile  all  its  p»arts,  and  to  give  efifoot  to 
every  word  in  it^  if  possible.    IL 

The  United  States  occupies  only  the  posi- 
tion of  a  private  proprietor,  with  reference  to 
its  real  property  within  the  limits  of  a  state, 
with  the  exception  that  such  property  is 
exempt  from  state  taxation  \  ana  its  patent 
to  such  property  is  therefore  subject  to  the 
same  general  rules  of  construction  which 
apply  to  conveyances  of  individuals.  Moon 
V.  8maw,  79  D.  123. 

A  patent,  as  a  deed  of  the  United  States, 
takes  effect  only  from  the  date  of  the  pre- 
Bentation  of  the  petition  of  the  patentees  for 
confirmation  of  tneir  claim.  But  as  a  record 
of  the  government  of  the  existence  and 
validity  of  the  grant,  it  establishes  the  title 
of  the  patentees  from  the  date  of  the  grant. 
Teaehmnaehier  r.  7%07iwoom,  79  D.  151. 

If  a  grant  of  lana  ceded  to  the  United 
States  by  another  government,  upon  which 
a  patent  is  iisned,  was  one  of  quantity  only, 
requiring  at  the  cession  the  action  of  the 
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government  to  give  it  location,  the  dnty  d^ 
volved  upon  the  new  government  to  mak* 
the  location,  and  this  was  essential  to  per- 
fect the  equitable  title  of  the  grantees.  As 
the  duty  of  the  government  attached  at  the 
date  of  the  cession,  its  performance  could 
not  be  interfered  with  or  defeated  by  any 
matters  subsequently  occurring.    lb. 

United  States  patent,  following  a  final 
decree  affirming  validity  of  a  Mexican  grant 
takes  effect  by  relation  at  the  date  of  the 
presentation  of  the  petition  for  confirmatioa 
to  the  land  commission,  and  is  to  be  regarded, 
so  far  as  all  intermediate  conveyances  are 
concerned,  as  having  been  executed  at  that 
time.     Touchani  v.  Crow,  81  D.  108. 

Where  a  Virginia  patent  issued  before  the 
separation  of  Kentucky  from  her,  the  rights 
of  the  patentee  vested  under,  and  should  be 
determined  by,  the  laws  of  Virginia.  Berrw 
V.  Snyder,  96  D.  219. 

29.  Its  eflRsct.  —  A  purchaser  under  a 
patent  from  the  commonwealth  is  bound  to 
take  notice  of  a  prior  title  to  which  a  refer* 
ence  is  made  in  the  patent.  Burkart  v. 
Bueher,  4  D.  457. 

The  final  certificate  of  title,  under  the  act 
of  Congress,  settling  Spanish  claims,  is  suf- 
ficient evidence  of  title,  and  can  not  bo 
questioned  by  a  trespasser.  BiekardBon  v. 
Hobari,  18  D.  70. 

The  recitals  in  a  patent  isaned  by  the  gov- 
ernment are  evidence  against  a  person  in 
possession  of  the  land  without  title.  Boatiter 
V.  Ventren,  20  D.  266. 

In  sales  of  land  by  the  United  States,  the 
law  gives  the  right,  and  the  patent  is  oon- 
siderod,  not  the  title  itself,  but  the  evidence 
by  which  it  is  shown  that  the  prerequisites 
to  a  legal  sale  have  been  complied  with. 
Ooodlei  V.  SntUhwn,  30  D.  561. 

The  patentee  <rf  land  is  invested  with 
seisin  of  it,  if  no  prior  patent  has  been  is- 
sued.   Overton  v.  IktmBBon,  42  D.  544. 

A  patent  to  lands  issued  to  a  person  after 
suit  therefor  against  him  has  become  dor- 
mant, clothes  him  with  legal  title,  whioh 
will  inure  to  the  benefit  of  those  to  whom  he 
has  previously  conveyed,  with  general  cot* 
enant  of  warranty.  Trimbk  v.  BooUtb^,  45 
D.  526. 

United  States  patent  for  lands,  iasnod  in 
the  name  of  a  deceased  person  who,  while 
living,  conveyed  with  warranty,  vests  the 
legal  tiUe  in  those  to  whom  he  so  oonveye«l 
them.    Pk 

The  assignment  of  a  patent  oertificate  by 
a  judgment  debtor  after  execntion  sale  of 
the  land  under  the  judCTient»  passes  no  in- 
terest except  a  right  of  redemption.  Bogere 
V.  Brent,  60  D.  422. 

One  whose  lands,  held  under  a  oertifieate 
of  purchase,  but  for  which  the  patent  has 
not  been  iasned,  are  told  under  execution, 
can  not  set  up  the  subsequently  acquired 
patent  to  defeat  an  action  oron^t  for  the 
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A  poroha—r  of  pnUio  lands  of  United 
SteiM  who  hto  complied  vith  the  neoeaawy 
pralimiiitties  of  pitrchaae  is,  upon  payment 
of  the  purehase  money,  yeated  with  title  to 
the  Und,  nnleee  it  i«  establiahed  by  proof 
that  the  cUumant  who  disputes  such  title 
was  a  bona  JSde  porehaser  without  prior 
notice  of  pnrchase  oy  the  party  in  whom  the 
title  is  Tested.    Ifeimm  r.  Swu,  57  D.  144. 

Where  a  prior  Tendee  is  in  possession  of 
a  tract  of  public  lands,  and  informs  a  party 
about  to  purchase  the  same  that  he  is  the 
owner,  such  information  will  be  construed 
to  be  proper  notice  to  the  intending  pur- 
chaser of  the  rights  of  such  possession.    /&. 

Que  obtaiuing  a  patent  to  land  by  fraud 
towards  another,  or  who  affects  himself 
with  a  trust,  holds  the  title  thus  acquired 
for  the  benefit  of  those  who  haye  been  in- 
jured by  his  conduct.  Orovea  t.  Fulaome, 
57  D.  247. 

An  act  of  Congress  confirming  an  ap- 
proved survey  of  commons  in  villages  was 
equivalent  to  a  patent,  and  conveyed  to  the 
city  of  St.  lioois  a  perfect  title  to  her  com- 
mons from  the  government.  A  claimant 
ifeking  to  dispossess  her,  or  those  claiming 
under  her,  ci  such  title,  must  produce 
actual  proof  of  ^rior  cultivation,  inhabitn- 
tion«  and  possession.  Prima  fade  proof  of 
such  fact  is  not  sufficient.  Veuquen  v.  SkohM. 
«6  D.  694. 

A  patent  ^ving  a  fee-simple  title  on  its 
face  is  such  title  as  will  afford  protection  to 
those  claiming  under  it,  either  directly  or 
having  a  title  connected  with  it,  with  pos- 
session for  seven  years,  as  required  by  the 
statute  of  limitations  of  Illinois.  WiUMm» 
V.  BaUamet.  74  D.  1S7. 

The  object  of  the  act  of  Congress  of  March 
3,  1851,  IS  '*  to  ascertain  and  settle  private 
land  claims  in  California,"  and  it  does  not 
restrict  the  operation  of  the  patents  inued 
by  the  United  States  upon  confirmation  of 
the  daims,  to  the  interests  acquired  by  the 
daimante  from  the  former  government,  nor 
ifiningnish  the  patents  so  issued  from  other 
patento  issued  by  the  United  States;  but 
patents  issued  under  the  act  are  without 
words  cl  reservation  or  limitation,  except 
that  they  shall  not  affect  third  persons. 
Moort  V.  Smaio^  79  D.  123. 

United  States  land  patents  pass  to  the 
patentee  all  interest  of  the  United  States, 
whatever  it  may  have  been,  in  everything 
connected  with  the  soil;  in  everything 
forming  a  portion  of  its  bed  or  fixed  to  its 
surface;  and  in  fact,  in  evei^thing  which 
is  embraced  within  ^e  signiocation  of  the 
term  "land."    lb. 

United  States  patent  to  ceded  lands,  issued 
en  a  grant  of  former  ffovemment  of  quan- 
tity only.  Is  evidence  that  the  srantees  pos- 
**«*ed,  at  the  date  of  the  oessicn,  a  vested 
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interest  in  the  quantity  of  land  mentioned 
in  the  grant ;  a  right  to  so  much  land  to  be 
afterwards  laid  off  by  officiid  authority; 
that  the  premises  described  were  then  sub* 
ject  to  appropriation  in  satisfaction  of  the 
Quantity  granted;  and  that  the  United 
States  government,  in  discharge  of  its  duty, 
has,  through  its  appropriate  departments, 
made  the  appropriation,  and  thereby  given 
precision  to  the  title  of  the  grantees,  and 
attached  it  to  the  tract  as  surveyed.  2Vs- 
themacher  v.  Thompson,  79  D.  151. 

United  States  patent  if  no  higher  evidence 
of  title  than  a  prior  legislative  grant.  Jfe* 
gerle  v.  Ashe^  87  D.  76. 

The  title  derived  from  the  government  is 
no  better  than  the  title  from  an  individual 
owning  the  fee,  and  is  governed  by  the  same 
rules,  Hogera  v.  Brent,  50  D.  422  ;  Btili  t. 
sales,  85  D.  364. 

The  issuance  of  the  patent  vests  the  legal 
title  in  the  patentee.  Until  the  patent  is 
issued  the  party  is  not  invested  with  a  com* 
plete,  perfect  title.  Boade  v.  Symmes,  13  D. 
621  ;  Carman  v.  Johmnn,  61  D.  593  ;  BrUlY. 
Stiles,  85  D.  364. 

The  certificate  of  a  purchase  from  the 
United  States  land  oflSoe,  issued  prior  to 
a  patent,  conveys  the  absolute  title,  and  a 
patent  subsequently  acquired  relates  back  to 
the  date  of  said  certificate.  Oaotnder  v. 
SnM,  56  D.  541. 

A  patent  for  land  bounded  by  navigable 
water  'passes  the  title  to  the  soil  and  aJI 
riffhts  of  property  incident  thereto,  subject 
om^  to  the  public  rights  of  fishing  and  navi- 

Ktion,  and  no  title  thereto  can,  therefore, 
acquired  by  reclamation  and  improve- 
ment under  the  Maryland  act  of  1 745,  by  an 
owner  of  the  adjacent  shore  uii.ier  a  prior 
patent.     Casey  v.  Inloes,  39  D.  658. 

The  patentee  of  a  fractional  tract  of  gov> 
ernment  land,  bounded  upon  a  navigable 
stream,  takes  to  the  water's  edge.  The 
meander  line  is  not  a  line  of  boundary. 
Kraui  V.  Crawford,  87  D.  414. 

80.  Validity.*— A  possession  by  native 
Indians,  existing  as  an  mdependent  nation, 
is  not  such  an  adverse  possession  as  will 
render  void  alienations  by  patentees  te 
whom  the  lands  were  granted  oy  the  state, 
and  cannot  be  set  up  against  the  validity  of 
the  patent,  or  conveyances  under  it.  /odb* 
son  V.  Hudson,  3  D.  500. 

A  patent  for  land  granted  by  a  sister 
state  is  one  of  those  public  acts  to  which 
every  other  state  is  bound  to  give  full  faith 
and  credit  under  the  constitution  of  the 
United  States ;  therefore  the  validity  of  such 
patent  cannot  be  collaterally  drawn  in  ques- 
tion by  the  courts  of  any  other  state,  on  a 
suggestion  that  the  survey  on  which  it  was 
founded  was  a  forgery.  Lassly  v.  FotUams^ 
4  D.  510. 

*  Validity  of  patent  Issued  to  decedent  or  to 
hAlm  of  decessed.  see  note.  88  D.  4<r7-470. 
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▲  latent,  thongh  not  reporded,  is  good 
in  equity  against  a  parchaser  with  notice. 
In  sach  case,  infm'mation  of  its  existence  by 
common  report,  and  from  a  person  declaring 
he  had  seen  it,  with  knowledge  of  posses- 
don  and  use  of  the  land  nnder  the  patent^ 
is  sufficient  notiee.  BoberUy.  StanUmf  5  D. 
463. 

If  a  patent  has  been  issued  by  fraud,  or 
on  false  suggestion,  unless  the  fraud  or 
mistake  appear  on  the  face  of  the  patent 
itself,  it  is  not  void,  but  voidable  only  by  a 
suit  for  that  purpose.  Jademm  ▼•  Xatoton,  6 
D.  811. 

Congress  may,  by  reason  of  its  power  to 
regulate  the  disposition  ot  the  public  do- 
main, declare  imperfect  patents  to  be  of 
effect  from  the  day  that  uiey  were  issued. 
Parkiaon,  v.  Bracken^  39  D.  296. 

A  patent  is  void  which  was  issued  from 
the  government,  to  land  which  had  previous- 
ly Men  appropriated  by  the  government, 
and  reserved  from  entiy.  HU-tuh-ho-mi  v. 
Watia,  45  D.  308. 

A  patent  issued  for  Isnd  reserved  from 
Rale  is  void.     Perry  y.  O'Hanhn,  49  D.  100. 

All  land  to  which  claims  were  presented 
was  reserved  from  sale  by  the  act  of  July  9, 
1832,  until  some  disposition  of  such  claims 
oould  be  made  ;  and,  therefore,  where  claims 
were  presented  and  relincjuished  to  the 
United  States  before  any  decision  was  made, 
the  reservation  still  continues,  and  a  patent 
issued  to  any  other  than  the  claimant  who 
relinquished,  is  Toid.    lb, 

A  patent  issued  to  the  assignee  of  a  certi- 
ficate before  sheriff's  deed  to  an  execution 
purchaser  of  the  land  nnder  a  judgment 
against  the  assignor,  where  the  assignment 
is  made  after  the  execution  sale,  is  void  if 
the  assi^ee  has  not  exercised  his  right  of 
redemption.     Jiogen  r.  BrerU,  SO  D.  422. 

A  patent  issued  by  virtue  of  an  uncousti- 
tntional  act  is  void  upon  its  face.  Whiter 
V.  Jonea,  54  D.  379. 

A  patent  for  land  issued  to  a  person  not 
in  existence  is  void.  Thomas  v.  WyaU,  77 
D.  640 ;  Thtmas  v.  WyaU,  69  D.  446. 

A  patent  for  land  issued  to  a  person  under 
an  assumed  name  is  not  void,  but  vests  the 
title  in  him,  and  his  title  will  pass  by  a 
transfer  of  the  land  under  his  assumed 
name.     Thomas  y.  WyaU,  77  D.  640. 

A  land  patent  issued  by  the  proper  officers 
of  United  States  is  presumea  to  be  valid, 
and  is  prima  facte  evidence  of  regularity  in 
all  the  preliminary  steps  to  entitle  the  pat- 
entee thereto.     Schnee  v.  Schnee,  99  D.  183. 

81.  Gondusiveiiewi,  and  how  im- 
peached.*—  Where  a  patent  had  been 
issued,  and  afterwards  a  second,  which  re- 
dted  a  mistake  in  the  issuing  of  the  first, 
— Ae&l  that  the  first  was  conclusive  as  to  the 
title  until  it  was  set  aside  by  a  proper  pro- 

*  Patent  for  lands,  Impeachment  of,  see  notes, 
»  D.  98,  M;  12  D.  664-568. 


ceeding  Instituted  for  th*t  purpose.  Jadbsom 
V.  LatSkm^  6  D.  811. 

One  who  receives  a  patent  from  the  gov- 
ernment when  another  is  entitled  thereto, 
may  be  declared  to  hold  as  trustee  for  sncJi 
other.    Stark  v.  Maiher,  12  D.  653. 

An  application  for  a  private  entry  with- 
out filing  an  affidavit  that  the  land  was  not 
subject  to  the  right  of  pre-emption,  as  re- 
quired by  an  instruction  of  the  Secretary  of 
the  Treasury  under  act  of  April  5,  1832,  is 
not  of  itself  evidence  of  fraud.  Carter  r^ 
Spencer,  34  D.  106. 

A  purchaser  of  land  nnder  a  patent  ie 
bound  to  take  notice  of  the  chain  oi  convey- 
ances which  authorizes  the  commonwealth 
to  grant  her  remaining  title  to  the  patentee. 
Qingrich  v.  FoJte,  57  D.  631. 

A  patent  to  land  in  the  territoiy  ceded 
by  another  government  to  United  States  is 
not  conclusive  against  those  whose  title  ae- 
crued  before  the  duty  of  the  United  States 
to  protect  the  inhabitants  and  their  prop- 
erty in  the  ceded  territory  attached.  7Vs- 
chemacher  v.  Thompeon^  79  D.  151. 

A  state  grant  or  patent  is  to  be  deemed 
conclusive  when  drawn  in  question  in  a  col- 
lateral action,  so  far  as  to  show  that  the  state 
has  passed  its  title  to  the  lands  therein  con- 
tained, and  that  all  the  previous  req|ui8ites 
existed  that  were  necessary  to  authorize  and 
render  it  a  complete  and  lawful  act.  §nch 
grant  can  only  oe  set  aside  by  a  direct  pro- 
ceeding on  the  part  of  the  government  for 
that  purpose.  It  cannot  be  rescinded,  ex- 
cept upon  a  verdict  solemnly  rendered,  and 
enterea  of  record.  Overton  T.  CampbeILt  9 
D.  780;  Jackeon  v.  Hart,  7  D.  280;  Noniea 
V.  Cbmm,  8  D.  742. 

A  patent  to  lands  may  be  impeached  for 
illegality  or  fraud,  and  the  question  is  as 
well  examinable  at  law  as  in  equity.  Hi^ 
Uih-ho^miY.  Watte,  45  D.  308 ;  Carter  v.  Spe^ 
eer,  34  D.  106.  When  the  fraud  or  other  de* 
feet  arises  on  circumstances  dehon  the  ^i- 
ent,  it  is  voidable  only  in  a  suit  in  equi^. 
State  V.  Baehelder,  80  D.  410. 

A  patent,  issuing  in  virtue  of  a  decisioii  of 
land-officers,  may  be  impeached  in  equity 
for  fraud  or  collusion  in  obtaining  it,  even 
where  such  officers  act  dearly  within  the 
sphere  of  their  jurisdiction.  But  even  ia 
equity,  it  must  be  made  to  appear  that  the 
party  had  no  remedy  at  law  adequate  to 
his  protection.  Nor  will  the  court  set  aside 
the  decision  upon  the  suggestion  of  frand 
alone.    lb. 

An  action  to  set  aside  a  patent  to  land 
on  the  ^ound  of  fraud,  by  a  party  inactoal 
possession,  and  brought  under  the  Minnesota 
statute  for  determining  an  adverse  daim, 
estate,  or  interest  in  land,  is  as  much  a  di- 
rect proceedinff  to  set  aside  the  patent,  ee 
would  be  a  bill  in  equity  filed  for  that  par* 
pose.    Ib> 

In  an  action  to  set  aside  a  land  patent  ob- 
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tained  tluroiigh  frmiidy  if  it  appMur  that 
plaintiff  had  noiioe  and  oontested,  or  had  an 
opportonity  to  oontast  and  did  not  take  ad- 
rantage  of  it»  the  adnuMioa  of  false  testi- 
monT  wonld  not  be  inffieient  ground  for 

A  oonrt  of  law  ma^  dinegard  a  frandnlent 
latent  or  deed  aa  yoid,  in  an  aotion  of  ejeet- 
■Mnt»  attbe  instance  of  the  party  defrauded, 
«r  those  claiining  under  him ;  as  where  a 
patent  is  obtained  by  an  assignee  of  the 
patent  certificate  under  an  assignment  made 
•fter  a  sale  of  the  land  on  execntiGn  against 
the  assignor^  and  the  ejectment  is  brought 
against  the  execution  purehaser.  Bogen  ▼. 
£vM<,50D.  422. 


A  fraudulent  patent  Is  not  the  ' 
Boont  title"  as  against  a  purchaser  on 
•zecution  under  the  patent  certificate,  not- 
withstanduig  the  proTisioos  of  HL  Rot. 
Btat,  c  40,  sec  5.    /& 

A  state  patent  pur^rting  to  conTcy  title, 
whidi  IS  Toid  upon  its  face,  as  where  the 
•tate  had  no  authority  to  convey,  may  be 
eoUaterally  attacked  in  an  action  of  eject- 
i&snt.     Winter  ▼.  /onef,  54  D.  379. 

A  bona  fide  pre^mptioner  of  pubUc  land 
saderthe  laws  of  the  United  States  may 
attack  collaterally  a  patent  for  the  same 
laad  ^rantad  by  the  state  by  virtue  of  a 
■election  of  the  land  made  oy  the  state 
]riiile  thepre-emptionerwas  in  possession, 
in  aa  aotoon  of  ejectment  against  him  by 
the  state  patentee,  for  the  state  had  no 
titietotfae  land.  Ttrryy.  Megtrk,  85  D. 
84. 

Though  a  patent  cannot  be  impeached  in 
a  collateral  proceeding  by  matters  or  facts 
outside  of  the  recitali  therein,  yet  when  it 
bean  on  its  face  eridence  of  a  want  of  au- 
thority to  issue  the  same,  it  will  be  declared 
▼oid  when  introduoed  in  evidence  in  an  ac- 
tion of  ejeotment.  Alexcuider  v.  Gnemtp,  4 
D.541. 

92,  Baqvisite  oortainty  in.  deflcrip* 
tioa,  calls,  etc. —  A  mistake  in  calling  for 
•a  object,  where  the  same  is  not  found,  does 
not  vitiate  or  destroy  the  validity  of  a 
patent.     Overtonr.  DaviSBOn,  42  D.  544. 

A  mistake  in  one  coune,  evidenced  by 
Bpplying  the  patent  to  the  ground,  cannot 
be  applted  or  be  made  by  presumption  to 
affect  any  other  course  named.  Brycm  v. 
Btdsbep,  12  D.  276. 

Mistakes  in  the  calls  of  a  patent  may  be 
eonrected  by  reference  to  the  plat  and  cer- 
tificate of  survey  as  evidence  of  the  lane 
position  of  the  comers,  whi<di  when  aiicer- 
tained,  must  control,  though  varying  from 
the  description  of  the  patent.  8iuk  v.  Tavbr, 
13  D.  151. 

"Seventy  aeres  of  land  being  and  lying  in 
south  west  comer  of  the  south-west  quarter 
of  section  fourteen,"  is  sufficient  as  a  de- 
•criptiea.  The  lands  will  be  located  in  a 
tqnf.     Wabkr.  JUnger,  15  D.  565. 


The  caUs  of  a  patent  may  be  controlled  by 
a  survey.    Newmtm  v.  Fotiert  84  D.  98. 

In  a  court  of  law,  a  patent  is  of  conclusive 
effect ;  and  where  there  are  two  conflioting 
patents,  the  first  must  prevaiL  No  equit- 
able title  can  be  opposed  to  ths  patent 
where  a  recovery  is  sought  in  ejectment. 
PorlMoa  V.  Bracken,  89  D.  296. 

Patent  is  not  conclusive  evidence  of  title 
in  Louisiana.  KiUridge  v.  Bretmd,  39  D.  512. 

An  equitable  right  originating  before  the 
date  of  a  patent  will  be  examined  into.     Ih, 

If  land  cannot  be  located  to  correspond 
with  all  the  calls  in  a  patent,  the  direction 
indicated  by  the  description  must  be  fol- 
lowed in  running  around  the  premises,  es- 
pecially where  the  angles  are  not  marked  by 
natural  or  artificial  monuments.  WemUU  v. 
Jaekaon,  22  D.  635. 

Where  several  particulars  are  given  in  a 
patent,  all  of  which  are  necessary  to  ascer- 
tain tiie  land  intended,  nothing  will  pass 
that  does  not  correspond  with  all  those  par- 
ticulars.   IK 

False  or  mistaken  particulars  or  bound- 
aries, in  the  description  in  a  patent,  may  be 
rejected.    Ih. 

The  course  of  a  line  is  controlled  by  a  con- 
fiicting  binding  call  in  a  patent.  Buid  v. 
^roo^  48  D.  321. 

A  peremptory  binding  caU,  in  a  patent, 
for  a  creek,  changes  the  general  rale  that  a 
line  calling  for  a  Tost  boundary  must  be  run 
by  its  course  and  distance,  and  in  such  case, 
the  course  and  distance  must  be  expended 
on  the  creek,  and  no  other  line  can  be  inter- 
polated to  extend  such  line  beyond  the  spot 
where  such  course  and  distance  leave  it.  lb. 

The  words  "ranning  up  a  creek  **  are  not 
a  binding  call  in  a  patent,  but  merely  indi- 
cate the  general  direction  of  the  line,  which 
must  be  run  in  a  straight  direction  from 
boundary  to  boundary.  But  where  such 
creek  is,  in  another  part  of  the  patent, 
made  the  boundary,  the  length  of  the  line 
must  be  expended  on  the  meanders  of  the 
creek,  and  the  line  will  terminate  at  the 
point  where  such  distance  is  expended, 
ibid  if  the  second  boundary  named  in  Uie 
patent  can  not  be  found  on  the  creek,  the 
line  to  be  supplied  is  a  line  drawn  from 
such  point  on  the  creek  to  such  second 
boundary,  and  not  one  drawn  from  the 
second  boundary  to  the  nearest  point  on  the 
creek.    /& 

A  variation  of  the  magnetic  needle  cannot 
affect  a  line  which  must  l)e  run  according  to 
the  calls  in  a  patent,  which  are  to  be  grati- 
fied in  the  same  manner  as  if  no  course  for 
the  line  were  expressed  in  the  patent,    /ft. 

It  will  be  presumed  that  any  object  of  a 
perishable  nature  called  for  in  patent,  if 
not  found,  is  destroyed  or  defaced.  Ste^' 
ford  V.  King,  94  D.  304. 

Recourse  must  be  had  to  the  calls  of  a 
patent  in  controversies  respecting  bound- 
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tf Im  of  the  traot,  and  if  found,  there  is 
little  room  for  doubt ;  bnt  if  not  found,  or 
found  out  of  their  proper  places,  the  rules 
of  law  must  govern  in  establishing  the 
boundaries.    lb. 

The  most  material  and  certain  calls  shall 
control  those  which  are  less  material  and 
certain;  and  a  call  for  a  natural  object, 
Boch  as  a  river,  known  stream,  a  sprins,  or 
eren  a  marked  tree,  shall  conlvol  Doth 
course  and  distance.    lb. 

Natural  and  artificial  oalls  are  divided 
into  descriptive  or  directory  and  special 
locative  calls ;  and  the  former,  though  con- 
sisting of  rivers,  lakes,  and  creeks,  must 
yield  to  special  locative  calls,  and  for  tlie 
reason  that  the  latter^  consisting  of  particu- 
lar objects  upon  the  lines  or  eomers  of  the 
land,  are  intended  to  indicate  the  precise 
boundary.    lb, 

A  descriptive  call  in  a  patent  for  8,160 
varas  will  be  regarded  as  a  mistake,  and  750 
varas  will  be  taken  to  be  its  truelengtii, 
where  the  call  is  the  distance  of  the  comer 
of  the  tract  from  a  well-known  point,  and 
by  following  the  longer  distance,  and  then 
pursuing  the  courses  and  distances  none  of 
the  natural  and  artificial  calls  of  the  patent 
are  found,  whereas  if  the  comer  is  located 
at  the  shorter  distance,  and  the  courses  and 
distances  then  followed,  every  etH  of  the 
patent  for  natural  and  artifioal  objects  is 
found.    lb. 

88.  IdontiMng  monumeiits  and 
laadinarkt.^  visible  and  actual  landmarks 
are  to  be  preferred  in  restoring  lost  lines 
and  eomers ;  and  if  they  cannot  be  ascer- 
tained, resort  must  be  then  had  to  the  courses 
and  distances.  Bryan  v.  B^dtley,  12  D.  276. 

Natural  objects  are  mountains,  lakes, 
rivers,  creek*,  rocks,  and  the  like;  arti- 
fioisl  objects  are  marked  lines,  trees,  stakes, 
etc ;  and  a  description  of  these  objects 
should  be  faithfully  transferred  into  tiie 
field  notes,  and  thence  into  the  patent,  for 
the  purpose  of  identifying  the  land.  Stqfford 
V.  Kmg,  94  D.  304. 

84.  Priority  between  Junior  and 
■enior  grants  and  entries. —  A  confir- 
mation by  an  act  of  Congress  of  a  location  of 
land  does  not  overreach  a  patent  subse- 
qaently  issued  to  the  same  land,  so  as  to 
annul  the  title  of  the  patentee,  unless  the 
confirmation  defines  the  land  according  to  a 
particular  survey,  or  within  boundaries  that 
are  definite  and  predse.  SJadt  v.  OrUtion, 
33  D.  551. 

Where  an  applicant  for  a  patent  has  knowl- 
edge of  a  prior  claim  which  he  conceals  from 
the  knowledge  of  the  commissioner  of  the 
seneral  land  office  and  the  president,  the 
benefit  of  the  patent  will  inure  to  the  prior 
claimant.    KiUindge  v.  Breaud,  39  D.  512. 

United  States  patent  for  land  relates  back 
to  the  appropriation  of  it,  and  in  a  court  of 
equity  the  person  who  first  appropriates  the 


land  has  the  best  title.  McAfee  v.  Keim,  4ft 
D.  331. 

One  who,  with  full  knowledge  of  the  facts, 
makes  wi  entnr  upon  and  obtains  a  patent 
for  public  land  upon  which  a  prior  entoy  has 
been  made,  which  has  been  cancelled  by 
mistake,  wUl  hold  the  le^l  title  in  trust  for 
the  prior  entryman  or  his  assignee.  Forbe$ 
T.  Hali,  65  D.  301. 

An  entry  of  public  land  cancelled  by  mis- 
take is,  if  not  abandoned,  in  full  force  when 
the  mistake  ii  corrected^  and  a  subsequent 
entry  with  notice  cannot  defeat  it.    76. 

Luid-offioers  cannot,  b^  any  act  of  theirs, 
divest  the  equity  of  a  pnor  entiymaa  with- 
out his  consent,    lb. 

One  fraudulently  making  a  second  entiy 
on  public  lands  has  no  claim  against  a  prior 
entryman  for  purchase-money  and  taxes 
paid.    Jb, 

A  certificate  of  entry  will  prevail  in  equity 
over  a  patent  based  upon  a  subsequent  en- 
try »  unless  the  prior  equity  has  been  legally 
vacated.    ^rOTv.  SUka,  86  D.  864. 

In  ejectment,  where  plaintiff  offers  in  evi- 
denoe  a  United  States  patent  and  rests, 
defendant  is  entitled  to  offer  in  evidence  a 
prior  patent  from  the  state,  and  in  connec- 
tion uierewith  to  prove  that  the  recitals  in 
the  patent  are  true,  showing  that  the  land 
has  been  properly  selected  and  located  by 
the  state  from  a  part  of  the  grant  to  the 
state  by  act  of  <x>ngress  of  September  S, 
1841.    Megerle  v.  Athe,  87  D.  76. 

The  fact  that  the  same  tract  was  surveyed 
and  patented  to  another  cannot  affect  the 
question  of  boundary  under  the  survey  and 

Sutent  in  controversy.    Stafford  v.  i3ny,  94 
L304. 

A  title  subsequently  acquired  by  the  com- 
monwealth by  escheat,  from  an  elder  pat- 
entee, will  not  inure  to  the  benefit  oif  a 
junior  patentee.  The  commonwealth  may 
convey  tibis  title  to  another,  who  will  have 
all  the  rights  of  the  elder  patentee.  Amm- 
doify,  CaKrvddiad,  14  D.  86. 

A  junior  patent  based  on  a  senior  pre- 
emption r^ht  will  prevail  ajninst  a  senior 
patent  to  the  assignees  of  Jefferson  College^ 
issued  in  accordance  with  the  provisions  of 
an  act  ol  Congress  in  favor  of  such  college. 
McAfie  T.  Kekm,  45  D.  331. 

A  junior  patcoit  predicated  on  a  resenra- 
ti<m  to  a  Choctaw  Indian  by  treatv,  .will 
prevail  against  a  senior  patent  issued  under 
an  act  of  Congress  to  the  assignees  of  the 
Jefferscn  College.    75. 

Although  there  can  be  no  adversary  posaee 
sion  aeainst  the  commonwealth,  and  there- 
fore a  junior  patentee  can  not  go  behind  the 
elder  patent  for  the  purpose  of  giving  odor 
to  his  possession  prior  thereto,  yet  there 
may  be  an  adversary  possession  against  one 
who  has  derived  title  from  the  oommoii- 
wealtb,  and  therefore  a  junior  patentee  maj 
go  behind  his  own  patent,  ana  also  behind 
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Hm  patant  of  the  elder  iMktentee,  for  the 
MipoM  of  gmng  ocdor  to  his  ^sseasion 
vom  or  rabfleqnentiy  to  the  granting  of  the 
•Idcr  petanft.    BktmkB  ▼.  Jxmecuter,  60  D. 

MBodmti  bk  rfecfaneiit  claiming  nnder 
i  jmior  patent^  foonded  on  an  inolasWe 
■ffTflv,  may  mtrodnoe  m  oTidenoe  the  en- 
tries for  the  difEBreat  tracts  embraoed  in  the 
■dnsiTe  sairey,  the  order  of  ooart  anthor- 
inig  the  snnresr*  and  the  sonrey  itself,  in 
order  to  shovr  possession  under  oolor  of  title 
|iior  to  his  patent.    Ik 

Foseewion  under  a  Junior  patentee  of  en 
kfauid,  toUs  the  ru^t  01  entiy  nnder  an  elder 
'^ttentec^  when  the  land  was  ▼aosnt  at  the 
time  ths  defendant,  olaiming  nndertfae  jun- 
ior j^tsiitee^  entered,  with  an  intention  of 
tikmg  possession,  and  drove  his  stock  npon 
it  for  that  pnrpoee^  and  oontinned  to  use  it 
k  the  iBode  and  at  sneh  times  as  was  prop- 
er, eonsidering  its  nature  and  locality,  as 
Ue  own,  and  soeh  possession  was  at  no  time 
ibsodoned  by  him,  or  those  claiming  under 
kim,  bat  was  oontinned  vnintermptedly  for 
tventy  years.     Webb$  r.  Hjfnea,  60  D.  515. 

Where  a  junior  grant  covers  and  includes 
aa  older  grant,  whether  the  holder  claims 
all  within  the  outer  bounde  or  ezclttdes  the 
older  grant  from  his  claim,  ie  a  question  of 
fMt,  and  if  he  claims  all  within  the  outer 
Wunda^  possession  of  part  is  possession  of 
a&  of  it,  where  there  is  no  adverse  claimant. 
MtOobium  ▼.  WUkea,  51  D.  637. 

An  occupant  under  a  junior  grant  which 
•orers  an  older  grant  will  be  protected 
igUDst  violatioii  of  his  claim  of  right  by  any 
ooe  not  daiming  under  such  older  grant.  lb, 
A  patent  is  a  better  legal  title  than  a 
prior  entry,  as  giving  the  riffht  to  posses- 
iioB.    Oamum  v.  Jdmrnm^  61  D.  693. 

Poeeession  taken  by  an  owner  of  a  junior 
■rrey  of  interference  with  an  older  and  un- 
oeenpied  surrey,  by  erecting  improvements 
ipoBsnd  deannft  and  cultivating  his  land 
ostnde  tibe  lines  of  the  interference,  and  using 
tbe  balance  el  it,  indnding  the  interference, 
u  owners  nmally  do  their  adjacent  timber- 
luda,  by  taking  fire-wood,  fence-rails,  or 
timber  for  the  use  of  a  sawmill  for  a  period 
of  twenty-one  years,  will  be  such  possession 
u  would  give  title  under  the  statute  of  Um- 
itstions  to  the  part  within  the  lines  of  such 
istefferenee.  But  simply  occasional  entries 
ipon  the  interference  for  lumbering  pur- 
poses wfll  not  constitute  such  a  possession. 
Jeoi^pftMcl  T.  McKeen,  70  D.  115. 

A  junior  patent  from  the  government^  or 
the  regmter  s  certificate  of  entry,  will  pro- 
nil  in  equity  over  the  elder  one,  if  the 
nsht  on  wni^w  it  is  baeed  is  prior  in  point 
oftinie  to  that  upon  which  the  elder  patent 
or  eertifieate  is  founded.  Brar.Stile8,S6 
V.  961. 

85.  Intnuioii  on  public  lands.  ^ 
Ttispssssrs  on  lands  of  the  United  States 
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staled  in  the  same  position  with  trespassers 
on  private  property,  and  can  not  by  sneh 
trespass  acc^uire  any  properlnr,  either  gen- 
eral or  speciaL  Turley  v.  Tuder,  35  D.  449. 

A  stnmger  can  not  enter  on  Umd  granted 
by  government  and  defend  against  the 
grantee  on  the  ground  that  there  is  a  pree- 
ent  or  prospective  controversy  with  the 
government  respecting  the  title,  and  that  the 
government  intends  to  disregard  the  loca- 
tion and  surrey,  SUfkenacm  t.  Ckff^  73  D. 
171. 

A  party  whose  possession  was  acquired 
by  intrusion  upon  prior  rif;hts  of  another 
canuot  invoke  the  protection  of  the  Van 
Ness  ordinance,  by  which  the  city  of  San 
Franoisoo  relinquished  and  granted  all  her 
claim  and  titie  to  certain  lands,  to  the  par- 
ties in  the  actual  possession  thereof,  1^ 
themselves  or  tenants,  during  the  period 
named  in  the  ordinance.  Ketiui§  t.  unmo- 
fofi,  82  D.  738. 

86.  Chitting  timber.  —  A  party,  not  a 
settier,  cutting  trees  on  land  of  the  United 
States,  is  a  trespasser,  and  does  not  thereby 
acquire  such  property  that  he  can  maintain 
trover  against  a  third  person  who  hauls 
away  the  trees.  Tmie^r.  Tueber^  85 D.  449. 

FUBUO  PLAOSa 
Power  of  dty  to  regulate,  see  HLvmaaAL 

GOBPOBlXIOHa,  &, 

flee  Oamdto  ;  Ixvaamact. 

FUBUO  POUOT. 

Bonds  contrary  to^  see  Bokm,  17. 
Contracts  OQntrary  to,  seeCSoMTBAOra»  98. 
Notes  oontrary  to,  see  Bduls  and  Norn^  70l 


PUBUO  USB. 
What  is,  see  BmHKNT  Domaiit,  11« 

PUBLXOATION. 

Indeoent,  see  Indboenot,  2. 

Of  libel,  what  sufficient,  see  Libbl,  8b 

Of  libel,  when  criminal  offence,  see  Lzbsl, 

27. 
Of  notioes,  generally,  see  Nonoi,  8. 
Of  notice  of  sale,  under  power  in  mortgage^ 

see  MoRTOAGBS,  116. 
Of  statutes,  see  Statutes,  6. 
Of  wills,  see  Wills,  18-21. 
Proof  of,  see  Libkl,  15. 
Service  of  process  by,  see  Pbooess,  28,  29, 

84. 
When  constitutes  contempt,  see  CoHTKicrT, 

8. 
When  may  be  enjoined,  see  iKJUMcnoH,  34. 

PUPVBBS. 

Employment  of,  at  auction  sale,  see  Ai» 
noK,  9. 

PUBOTUATION. 

Wnt  given  to^  see  Oohtbaots,  68 ;  Svix- 
im8,44. 


t77S 


FUNISHMBNT— QUANTUM  MKRUIT. 


War  Ind«z  to  Kotos  in  Amortoaa  DeelaloBS  and 


AgrMmant  to  obtain  mitigation  ni,  aee  Gov- 

TBAOTB,  106. 
Aneismeot  of,  by  jury,  see  Txial,  806. 
Oonvtitntionali^    of  statntes   •«   to^    see 

Statvtis,  31. 
For  contempt,  aee  Ck>iiTBMFr,  23. 
For  orinie,  generally,  see  C&nuNAL  Law,  6. 
For  erime,  when  infant  •abject  to,  aee  Ih- 

FA2VTB,  36,  37. 
For  interference  with  reoehrera,    see  R»- 

OBIYSBfl,  16. 

See  also  Forob&t,  16 ;  Rafi,  17 ;  RKsmmro 
STOLEir  Goods,  6;  Bior,  3|  Sabbath 
Bbbakoio,  7. 


Rights  and  discipline  of,  see  Soboou,  15-17. 
Separation    cl    white    and    cdored,    see 
SOHOOU^  10. 

FUBOHASB-KONBY. 
Action  for  relief  against  payment  of,  see 

Vbmdob  and  Pubchasbb,  71. 
Action  to  reooTcr  back,  see  Vnn>0B  ahb 

Pubuhabxb,  70. 
At  execution  sale,  liabili^  for,  see  Encnr- 

TIOK,  110,  111. 
Mortgages  for,  see  Mobtoaois,  47. 
Of  homestead,  enforcement  of  lii^riUty  lor, 

see  HOMBSTBADS,  24. 

Vendor's  action  for,  see  Vbvdob  aitd  Pub- 

OBABBB,  66-69. 


At  partition  sales,  see  Pabtitiov,  S7-29. 
At  pnbUc  sales,  rights  of,  see  Juugial  Salb, 

7. 
At  sale  for  payment  of  debts,  rights  of,  see 

BzBCUTOBS,  etc,  110-121. 
At  sale  nnder  power  in  mortgage,  ri|^ts  of, 

see  MoBTQAOBS,  118,  119. 
At  tax  sales,  rights  of,  see  Taxbb.  62-64. 
At  tmstees'  sales,  rights  of,  aee  TBuns,  33. 
Duty  of,  to  demand  deed,  aee  Vbnixib  abd 

PUBOHASBB,  20. 
From  frandnlent   grantor,    rights   of,   see 

Fbavdulbnt  Cobybtabobs,  21. 
Wtom  tmstee,  when  take  subject  to  trust* 

see  TBV8T8,  42. 
Qrounds  for  rescission  by,  aee  Ybnoob  abd 

PUBOBASBR,  77,  78. 
How  compelled  to  take  title,  see  Jvdsoiai* 

Salb,  12. 
In  foreclosure,  rights  and  liabilities  of,  see 

MOBTQAOBS,   101-103. 
Liability  of,  for  duties  paid  on  goods  bought, 

see  RxvBNiTB,  2. 
Measure  of  damages  in  actions  by,  see  Dam- 

AOB8,  27--33. 
Of  corporate  stock,  rights  of,  see  Cobfoea- 

TIOK8,  40. 
Of  coupons,  rif^hts  of,  see  Ooupoks,  8. 
Of  iioodwill,  rights  of,  see  GooDwnx,  1 
Of  infants'  lands^  righti  of,  see  Lnnmoorr, 

16. 


Tolnnel. 


Of  interest  in  par^-wall,  see  Pabty- waix,  ft. 
Of  land,  how  far  deemed  owner,  aee  Vbvdob 

AND  PUBOHABBR,  16. 

Of  land,  remedies  of,  see  Vbbdob  abd  Pmu 

GHASBR,  64-73. 

Of  land,  right  of  to  crops,  see  Cbopb,  8. 

Of  mortgaged  premises,  rights  and  l*^H?»*=ii^ 

of,  aee  Mobtgaobs,  44-46. 
Of  negotiable  paper,  rights  of,  see  Bills  abi» 

K0TB8,  116-140. 
Of  negotiable  paper  for  lees  than  face  Talne^ 

see  Usury,  11. 
Of  property  held  as  collateral,  rights  cl»  sa* 

Plbsgb,  etc,  22. 
On  sale  by  sample,  rights  of,  aee  Salbb,  86. 
Pending  suit,   implied  notice  to^  see  Ln 

PBNDEIVfl,  4. 

Pending  suit,  rights  of,  see  Lis  Pbbdbbb,  8. 

Redemption  from  execution  by,  see  Szboo* 
TION,  149. 

Remedies  of,  for  defects  in  title,  see  Vbv- 
dob AND  PuBCHAfiBB.  27. 

Who  may  be,  at  execution  sale,  see  Ezbqo- 

noN,  102-106. 
See  also  Bova  bidb  Pubghasbbs. 


By  attorney,  see  AiTOKNBr  avd  Gubbt.  SI. 
By  wife,  liabUity  of  husband  for,  see  Him. 

BAVDAND  WIFB,  14. 

Of  goods,  by  one  partner,  effect  of,  see  Pakt- 

VBBSHIP,  36. 
Of  land,  by  personal  representatiTcs^   sa* 

EXBOUTOBS  AND  ADMDflBrBATOBS,  44. 

Of  trust  property,  by  trustee,  see  TBum,  3ft. 
When  chargeable  to  wife's  separate  ertati^ 
aee  Husbakd  and  Wifb,  63. 

aUAIiIFIGATIONS. 
Of  arbitrators,  see  Arbttbatiov,  eta»,  U, 
Of  experts,  see  Witnbssbs,  132-137. 
Of  ^rand  jurors,  see  Ivdiotmbbt,  L 
Of  jurors,  see  Trial,  21,  136. 
Of  trial  judge,  see  Tbial,  33. 

aUAUFTIKO. 

By  public  officers,  see  OniCBB%  18. 
By  sheri£^  see  SHBRim,  1. 

aUAIilTY. 

Buyer's  action  for  defect  in,  see  Salh^  88L 

auAirriTT. 

Buyer's  action  for  defect  in,  see  Sali^  88. 

How  proved,  see  Bvidbnob,  257. 

Of  land  oonyeyed,  relief  for  mistake  in,  aa# 

MlSTAKB,  9. 

Of  land  conveyed,  remedy  for  deficiency,  or 
excess,  in,  see  Vbvdob  avd  Pvbohabbb. 
28,  29,  69. 

When  controlled  by  metaa  and  boonda*  aa# 
Dbbds,  71. 

aUAITTTTK  KBBtJIT. 

Reoovery  on,  in  action  for  serricea^  aee 
mniFsrr,  12 ;  Sbbviobs,  8. 
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aUIBT  EKJOTKENT. 

CoTOiants  for,  and  how  brokon,  mo  Covi^ 
VAMTS,  27,  28 ;  LiAmn,  14. 


aUAJTTUM  VAIiEBAT. 

on,    in   aetioo   for    priM^ 
•  13. 


aUABANTINX. 

R^gaUtiona  m  to^  soe  Sbitfuio,  27. 
Widow'B  right  of,  see  Dowkb,  18. 

aUASHINO. 

Attoehment^  gronnds  for,  88. 
Cejtfofuii,  or    return  thereto^  too  Oncn- 
OKAXI,  11. 

SzeentioiMy  see  EzBOonoir,  182,  18S. 
IndietaentB,  see  iHDiomurr,  49,  60. 

QUESTIONS. 
BetwMn  principal  and  faotor,  aoo  Faoiob8» 

HTpothetiea],  to  experta,  aee  WimEsna^ 

140. 
Of  eredibflx^,  are  for  Jury,  aee  WmnBan^ 

7S. 
Of  freedom  or  alaTery,  aee  Slayxrt,  9. 
To  witaeaa,  what  proper,  aee  WiTNnns, 

101-103. 
What  before  court  on  trial  of  cML  oaae,  aee 

Tbiai.,34. 
What    eonsidered    on    habeoM  corjpuif   aee 

Hmaiw  CoBPiTs,  9. 
What  may  be  conaidered  on  appeal  from 

Jvatioe,  aee  Juanoc  ov  trs  Pbaob,  85. 
What  proper  on  oroaa-ezamination,  aee  Wir- 

HSBn,  106,  107. 
What  reTiewable,  aee  Apfial,  107, 106. 

axfssnovs  of  i^w  and  fact. 

Adresse  poaaaarion,  when  for  foxj^  aee  Ad- 

TBttB  Poananox,  19. 
Altaratiim,  when  for  jnry,  aee  Altibatiok 

OfT  iKRHOlfXllTS,  2. 

Oontribiitoiy  negligenoe,  aee  Nbouoxmci, 


for  want  of  demand  and  notioe  of 

diahonor,  whether  for  oonrt  or  Jury,  aee 

Bnxa  Airs  Nam,  225. 
In  aetiona  againat  carriera,  aee  OABnxBfli 

118. 
In  ehril  eaaea,  aee  Trial,  70-72. 
In  aUnder  caaea,  aee  Slakdsb,  40. 
In  anita  on  inaoranoepolioiea,  aee  IxmnLMMfm^ 

193^  194. 
In  anita  to  aH  aaide  oonTeyanoea,  aee  Fsavd- 

III.ERT  Ck>lfVXTANCI8,  86. 

limitationa    of     carriera'     liability,     aee 

CARRmw,  104. 
Ifixed,  of  law  and  fact,  aee  Trial,  72. 
Negligence,  aee  Nrouoxmoi,  18,  19. 
On  cnminal  triala,  aee  Trial,  180,  181. 
Reaaonableneaa  of  demand  and  notioe^  aee 

BiLLt  Aim  NOTBS,  207. 

What  ia  baggage,  a  qneation  for  Jury,  aee 

CARHISB8,  79. 

Whether  new  promiM  reTirea  debt,  when 
for  jnrY,  aee  Bank&uptot,  45. 

Who  are  fellow  aervmnta,  when  lor  Jnry^  aee 
Mamom,  arp  Sxrtaht,  19. 


WTL  TAU  AonoHa 

To  enforce  penaltiea,  aee  pRHALiUfl^  3. 

aurr  ciiAnc. 

Deeda  of,  aee  Drrds,  84. 

aUOBUX. 

At  oorporate  mating,  what  ia,  aee  Cortor- 
AXIONa,  114« 

aUO  WABRANTO. 

[lodlndei  the  lemedlei  by  writ  of  q^to  wofTant^ 
or  Information  In  the  natare  of  quo  toorronlo.  to 
Xrj  the  qaeatlona  of  title  tooffloe,  and  naorpaaon 
ox  fianohlBe.] 

1.  Jurlsdictioii.  and  natoro  of  tha 
remedy.  — ^The  object  of  the  writ  of  quo 
warranto  waa  to  remore  or  terminate  aome 
nsnrpation  of  the  righta  or  prerogatives  of 
the  crown.     Com,  y.  Murray,  14  D.  614. 

It  ia  a  writ  issuable  by  the  state  at  will 
and  of  ri^ht,  and  is  a  demand  made  by  it 
open  an  mdividual,  to  show  by  what  right 
he  exercises  a  franchise,  which  can  not  law- 
fully be  exercised,  except  by  virtue  of  aome 
grant  or  authority  emanating  from  it.  State 
V.  HarrU,  36  D.  460;  StaU  r.  JBvam,  86  O. 
468. 

It  originally  issued  only  at  the  instance 
of  the  sovereign  ap;ainst  any  person  who 
usurped  any  franchise  or  liberty  against  the 
king,  or  for  misuser  or  non-user  of  fr&n- 
chiaea  or  privilegea  granted  by  him.  State 
T.  CfurOe,  95  D.  263. 

The  statute  of  9  Anne  extended  an  infor- 
mation in  nature  of  a  mio  warranto  ao  that  it 
could  iaaue  at  the  relation  of  any  peraon 
againat  any  other  person  usurping,  intrud- 
ing into^  or  unlawfully  holding  any  fran^ 
chise  or  office  in  any  corporation.  A, 
^  It  will  not  lie  in  a  state  court  to  try  the 
right  to  the  ofBce  of  director  in  a  bank  or- 
ganized nnder  the  national  currency  act^ 
This  is  one  of  that  elaaa  of  cases  where  jur- 
isdiction in  the  state  court  is  utterly  incom- 
patible with  the  necessary  jurisdiction  of 
the  national  government.    lb. 

The  jurisdiction  to  issue  an  information  in 
the  nature  of  a  quo  warranio  from  a  state 
court,  to  try  the  right  to  the  office  of  dir- 
ector in  a  bank  organised  nnder  the  na- 
tional currency  act.  is  not  conferred  by  the 
amended  currency  %ct  of  1864,  section  57, 
which  provides  thaa  suits  against  the  na- 
tional banks  may  b*  institute  in  either  the 
federal  or  state  cou«ts.    Ih. 

The  proceeding  i^  civil  in  character,  and  a 
party  applying  for  a  tbange  of  venue  in  such 
proceeding,  showing  ^11  we  requisite  facta 
thereto,  ia  entitled  to  ^  change  of  venue  aa 
a  matter  of  right.  Th#  HUnoia  aot  of  1861, 
giving  the  court  diacretiooary  vommt  to  grant 
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a  change  of  venue  in  certain  criminal  pto- 
oeedinga,  does  not  embrace  a  proceeding  by 
quo  warratUo.  Bmrmnger  ▼.  PeopU,  96  D. 
495. 

2.  When  an  information  will  lie.  — 
A  writ  of  quo  warranto  is  the  proper  proceed- 
ing to  ascertain  whether  a  forfeiture  of  the 
charter  of  a  corporation  has  been  incurred. 
State  V.  ReaLEttaU  Batik,  41  D.  109. 

Lapse  of  time  is  no  bar  to  filing  an  infor- 
mation in  the  nature  of  a  quo  vxtrrarUo  by  the 
attorney-general.  State  v.  PawtuxU  Turn- 
pOw  a>.,  94  D.  123. 

Commissioners  appointed  by  the  legisla- 
ture to  select  a  townsite,  and  lay  out  and 
sell  lots  thereon,  who  have  performed  every 
act  required  of  them,  and  are  functi  ofido, 
may  be  proceeded  against  by  information  in 
the  nature  of  a  quo  warranto,  where  the  con- 
viction is  sought  for  the  purpose  of  invali- 
dating their  acts,  where  such  acts  would  af- 
fect the  general  administration  of  affairs  in 
the  community.  Burton  v.  Potion,  62  D.  194. 

8.  When  it  will  not.  —  A  quo  warranto 
against  a  minister  cannot  be  sustained  where 
there  is  no  established  church  and  each  re- 
ligions society  manages  its  own  concerns. 
He  does  not  hold  an  office  connected  with 
the  administration  of  justice,  nor  does  he 
exercise  a  right  or  franchise  belonging  to 
the  commonwealth.  Com.  v.  Jfumzy,  14  D. 
614. 

4.  Who  may  apply  for  it.  — An  in- 
formation in  the  nature  of  a  quo  warranio, 
may  be  granted  at  the  relation  of  any  per- 
son interested  in  the  election  or  admission 
of  an  officer  or  member  of  a  corporation ; 
but,  for  the  purpose  of  dissolving  the  corpor- 
ation, or  of  seizing  its  franchises,  it  cannot 
be  prosecuted,  except  by  the  authority  of 
the  commonwealth,  through  the  legislature, 
or  by  the  attorney-generiU.  Conu  v.  Union 
InB,  Co.,  4  D.  50. 

The  writ  can  issue  only  to  a  competent  re- 
lator ;  one  having  an  interest  to  warrant  his 
interference.    Com,  v.  CluUy^  94  D.  75. 

The  relator  in  quo  warranto  has  no  interest 
when  he  is  the  next  in  vote  at  an  election 
for  sheri^  where  the  person  receiving  the 
highest  number  of  votes  and  returned  was 
disqualified.  He  has  no  more  interest  than 
any  other  inhabitant  of  the  commonwealth. 
The  question  of  his  right  to  the  office  is  a 
public  one  exclusively,  and  can  be  raised 
only  by  the  attorney -general.    lb. 

An  enactment  that  the  writ  may  be  issued 
on  suggestion  of  any  person  desiring  to  prose- 
cute  the  same  means  any  person  having  an 
interest  to  be  affected.     lb. 

6.  Trying  title  t»  office.  —  Quo  war- 
ranto is  a  proper  remedy  to  try  title  to  office. 
People  V.  Olda,  58  D.  398. 

Both  the  title  of  the  partv  in  possession 
of  office,  and  that  of  a  i>arty  claiming  a  right 
thereto,  will  be  determined  in  the  action  in 
the  nature  of  a  quo  warranto,  and  such  deter- 


mination will  dispose  as  well  of  the  publie 
interest  as  of  the  private  right.  People  ex 
reL  Smith  v.  Pease,  84  D.  242. 

An  information  in  the  nature  of  a  quo 
warranto  lies  in  all  cases  where  a  charter 
exists,  and  a  question  arises  concerning  the 
exercise  of  an  office  claimed  under  that 
charter ;  but  the  court  has  the  right  to  grant 
or  refuse  it  according  to  the  circumstances. 
Com,  V.  Arrieon,  16  D.  531. 

Where  the  term  of  office  has  expired 
before  a  quo  warranto  is  applied  for,  or  will 
expire  before  trial,  the  application  will  be 
denied.     People  v.  Loornis,  24  D.  33. 

The  purview  of  twelfth  section  of  act  of 
April  13,  1840,  covers  all  questions  arising 
on  writs  of  quo  warranto  between  rival  claim- 
ants of  elective  offices,  and  being  hicrhly  re- 
medial, should  be  lil^erally  consUned.  Com, 
ex  reL  v.  CuUen,  53  D.  450. 

In  prooeedincTs  in  nature  of  quo  warranto 
against  respondent  for  having  intruded  into 
an  office,  the  information  will  not  be  dis- 
missed, even  though  it  appears  that  the 
office  which  respondent  is  charged  to  have 
usurped  has  expired  since  the  filing  of  the 
information,  as  the  statute  provides  for  the 
imposition  of  a  fine  in  a  proper  case,  and 
also  for  the  payment  of  costs  by  the  respon- 
dent and  the  recovery  of  damages  by  the 
relator.    People  ex  reL  v.  HartweU^  86  D.  70. 

One  wroufffully  kept  out  of  an  office  of 
profit,  by  a  daimant  thereto,  is  entitled  to 
recover  as  damages  the  whole  official  salary, 
without  deduction  for  the  services  of  the  in- 
cumbent.    PeopU  V.  MtOer,  9  R.  131. 

One  entitled  to  an  office  and  ejected  may, 
after  being  re-inntated,  recover  from  the 
usurper  the  emoluments  received  by  him, 
although  he  was  put  in  possession  by  a 
judgment  of  the  supreme  court.  Ketael  ▼. 
Zeieer,  55  R.  769. 

A  state  constitution  provided  that  any 
candidate  for  office  who  should  be  guilty  of 
bribery  should  be  disqualified  from  holding 
office.  Held,  that  an  officer  might  be  re- 
moved by  quo  warranto  for  obtainins  hta 
election  by  bribery,  without  having  first  oeen 
convicted  of  the  offense  on  an  indictment, 
but  eemble,  that  the  defendant  had  a  right 
to  have  the  issues  of  fact  raised  upon  the 
quo  warranto  tried  by  a  jury.  Com,  v.  Walter, 
24  R.  154. 

Under  the  constitution  and  statutes  of 
Virginia  no  person  who  has  engaged  or  shall 
engage  in  a  duel  is  allowed  to  hold  office. 
Held,  that  one  who  has  been  so  engaged  may 
be  removed  from  office  by  quo  warranto  or 
an  information  in  the  nature  of  quo  warranto, 
without  a  previous  conviction  of  the  offense 
in  criminal  proceedings.  RoyaU  v.  ThotttoA, 
26  R.  335. 

6.  Usurpation,  or  forfeiture  of  cor- 
porate franchise. — In  England  9110  war- 
ranto  lies  in  uame  of  the  sovereign  again«t 
those  who  usurp  sovereign  franchises,  be. 


QUO  WARRANTO. 


27il 


■aeh  vsiirpatio&  Is  in  deroBfttioii  of 

«!•  rights  of  the  erown.    State  y.  On^  96 
D.  m 

In  xhe  United  States  9M0  waaremio  lies  in 
■sme  <^  goyemment  againit  those  who 
Bsnrp  Boiyereign  iranohises,  beosnse  sneh 
ffrsaohises  are  grantahle  or  granted  hy  the 
ecHnmonwealth.    lb. 

Quo  warranto  can  lie  only  in  name  of 
United  Statu,  and  in  the  federal  oonrts, 
against  those  who  inyade  afranchiM  granted 
hy  the  national  goyemment.    lb. 

An  information  in  the  nature  of  a  mio  lear- 
nmlo  lies  against  a  oorporation  for  illegally 
esrrying  on  hanking  operations.  Snoh  in- 
formation need  show  no  title  in  the  people 
to  a  franchise,  as  it  is  incamhent  on  the 
defendant  to  show  anthority  for  exercising 
the  right.  P«o]^  T.  Utka  In».  Co,,  8  D.  243. 

An  information  in  the  nature  of  9110  loar- 
ffonlo  to  oast  the  defendants  from  acting  as 
a  eorporationy  and  to  test  the  fact  of  uieir 
ineorporation.  should  be  filed  agtunst  the 
ittdiyidnals ;  hnt  if  the  object  is  to  effect  a 
dissolution  of  a  oorporation,  or  to  oust  snch 
corporation  of  some  franchise  which  is  on- 
kinnlly  exercised,  then  the  information  is 
easrectfy  filed  sgainst  the  corporation. 
Pmf»  T.  Bemaeher  ete.  i?.  S.  Co.,  30  D.  83. 

raing^  falM  and  frandnlent  articles  of 
association  is  a  saffident  fact  to  sostafai  an 
information  in  the  nature  of  9110  warrcmio  on 
the  part  ol  the  state  against  a  corporation. 
Atafe  esB  f«lT.  BaOqf,  79  D.  406. 

Preeent  insolyenoy  is  not  a  sufficient  fact 
to  snstain  an  information  in  the  nature  of 
qmo  fparrcmio  en  the  partof  the  state  against 
a  oorporaticn.    Ik 

The  object  and  effect  of  the  proceeding 
hy  9M0  warranto  is  either  to  oust  the  party 
defendant  of  the  franchise,  if  he  fails  to 
show  in  himself  a  complete  legal  right  to  its 
SKsraae;  or  if  the  franchise  Iws  been  legal- 
W  granted,  bnt  has  been  forfeited  by  the 
dsfendant  or  those  nnder  whom  he  claims, 
tiMQ  to  seise  it  into  the  hands  of  the  state. 
Atafe  T.  BvanM,  86  D.  468. 

Where  a  person  is  legslly  entitled  to  the 
exercise  of  a  franchise,  he  can  not  by  quo 
warranto  be  prohibited  or  restrained  from 
the  doinff  of  any  particular  act  or  thing,  the 
right  of  doing  which  is  claimed  by  Tirtae  of 
each  office  or  franchiM,  and  coiistitotes  only 
an  intend  part  of  t)ie  rights  powers,  and 
nririliges  incident  thereto.  Thns  a  judge 
legally  elected,  j&a  not  be  prohibited  by  such 
a  proceeding  from  taking  cognizance  of  and 
adjudicating  any  rait  or  proceeding  institn* 
ted  aiio  pending  for  adjudication  in  anv 
mmt%  nHich  he  is  authorised  to  hold,  al« 
MMfBffh  t»ach  eonrt  may  not  lendly  possess 
)nrisaictifiQ  .-«vet  the  matter.    Itk 

7.  The  iippUcation.— Where  leaye  of 
eonrt  moat  first  be  obtained  to  file  an  in- 
sonnation  is  natore  of  9110  warrantOf  the  court 
May»  in  Hi  disovetioiiy  refuse  its  permission 
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on  the  around  that  the  term  of  office  would 
expire  before  the  question  could  be  tried  { 
but  where  the  statute  permits  the  informa* 
tion  to  be  filed  without  permusion,  there  is 
no  objection  to  the  prosecution  of  the  pro- 
ceedings. Feopk  <0  reL  r.  BcartweO,  86  D. 
70. 

8.  TimniTig  the  writ  or  infinrmatioxi. 
— A  writ  of  quo  warranto  is  not  a  writ  of 
right*  Its  issuance  rests  in  the  discretioii 
01  the  court  1  and  this  was  so  under  the 
British  statute,  0  Anne,  o.  20.  The  proyi* 
sions  of  which  statute  were  incoiporated 
into  the  rerised  code  of  Pennsylyania,  though 
they  were  not  at  first  adopted  in  that  state. 
OomnumweaUk  y.  CkUe^,  94  D.  7S. 

The  issuance  of  the  writ  does  not  end  the 
diMsretion  of  supreme  oourt^  and  that  oout 
is  not  obliged  to  entertain  such  writ,  if  in 
their  opinion  it  was  improyidently  issued.  Ibk 

9.  Bufliciency  ox  the  inlbrmation.— 
A  proceeding  by  qmo  warranto  is  a  criminal 
prosecution,  and  must,  in  Dlinois,  be  carried 
on  *'  in  the  name  and  by  the  antiicri^  of 
the  pjoople  of  the  state,"  and  condud^ 
' '  against  the  peace  and  dignity  of  the  same. 
Donnelijf  y.  People,  62  D.  459. 

The  prayer  for  relief  at  the  close  of  an 
information  containing  seyersl  paragraphs 
must  be  taken  distributiyely,  and  applied 
seyerally  to  the  paragraphs.  8tai$  eartLT* 
BaOey,  79  D.  405. 

In  an  information  in  the  nature  of  a  qm 
warranto,  franchises  and  priyileges  alleged 
to  be  usurped  need  only  to  be  set  forth  in 
general  terms.  The  goyemment  has  always 
the  right  to  call  upon  those  who  assume 
oorporate  powers  to  require  them  to  show 
by  what  warrant  they  do  so^  and  when  the 
defendants  haye  set  forth  their  claims  by 
plea,  the  attomey-ffcneral  may  then  reply 
and  show  the  speoiid  grounds  upon  which  he 
relies.  PeapU  exrAr.  BiverRaUin  etc  B. 
R,  Co.,  86  D.  64. 

An  information  filed  sffainst  acorporatioo 
in  its  corporate  name,  admits  the  existence 
of  the  corporation.  Peopfe  y.  BeMtelaer  etc, 
B.  B.  Co.,  30  D.  33. 

The  information  is  fataUy  defectiTe  which 
charges  certain  parties  with  intrusion  into 
the  offices  of  wardens  and  yestiymen  of  St. 
Paul's  Church,  ''a  corporation  created  by 
the  authority  of  this  state,"  without  show- 
ing in  what  manner  the  organization  became 
a  body  corporate,  not  haying  been  created 
by  special  diarter.    People  y.  De  Mill,  9$  D. 

179. 

It  Is  sufficient  to  ayer  in  general  terms 
the  existence  of  the  corporation  created  hy 
special  charter.  But  where  it  is  not  se 
created,  the  facts  showing  its  existence  must 
be  set  forth,    lb. 

The  existence  of  the  corporation  is  a  jur- 
isdictionsl  fact  which  must  be  set  forth, 
unless  judicially  known,  where  an  informa- 
tion is  filed  for  usurpation  of  office,  lb. 
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The  nature  end  dutiee  of  an  alleged  office 
in  a  oorporation,  not  jndioiaUy  known,  mnat 
be  so  described,  in  an  information  filed  for 
nenrpation  of  the  office,  as  to  show  whether 
it  is  an  cffioe  within  the  meaning  ol  the  law 
relating  to  the  usurpation  of  franchises.  Ih, 

10.  BulM  of  ploading.*— Where  the 
ownership  of  real  estate  is  by  law  a  prere- 
quisite to  the  ezeroise  of  a  fnutchise,  upon 
qm  teorrtmlo,  the  party  ezeroisuig  the  fran- 
chise mnst  in  his  ploa  describe  the  real  estate 
ef  which  he  is  owner,  and  how  he  has  de- 
rived title  thereto,  and  exhibit  the  deeds 
and  records  by  which  his  ownership  is  evi- 
denced.   State  T.  ffarrii,  86  D.  460. 

Ownership  of  stock,  where  a  prerequisite 
to  the  exercise  of  a  franchise,  mnst  be 
pleaded,  so  as  to  show  that  the  stock  was 
originally  awarded  after  a  compliance  witii 
the  reouirements  of  law,  and  if  acquired  by 
the  defendant  by  transfer,  tiie  transfer  must 
be  set  out ;  and  the  title  deeds  and  records 
through  which  the  defendant's  title  thereto 
has  Men  acquired,  must  be  exhibited,  or 
some  legal  excuse  for  their  non-production 
must  be  made.    lb. 

In  pleading  an  election  to  the  office  of  di- 
lector,  by  the  stockholders  of  a  corporation, 
defendant  must  show  that  the  election  was 
held  agreeably  to  law  and  in  conformity 
with  and  in  pursuance  of  the  ordinances 
and  regulations  of  the  governing  board  of 
the  corporation,  and  that  at  such  election  he 
receiTea  a  majority  of  the  legal  votes  cast ; 
if  his  claim  is  by  virtue  of  an  election  by 
the  board  of  directors,  to  supply  a  vacancy 
therein,  he  must  show  the  existence  of  a 
board  competent  to  elect,  and  that  a  vacancy 
existed  therein,  and  how  such  vacancy 
arose,  and  his  subsequent  election,    lb. 

The  defendant  in  a  ^uo  warrarUo  need 
only  show  a  prma  fade  legal  right  to  his 
enjoyment  of  the  franchise;  that  if  his 
pleading  show  an  election  by  electors  acting 
under  Solor  of  legal  right,  it  is  sufficient ; 
and  that  the  electors  were  not  possessed  of 
the  proper  qualifications  must  oe  pleaded 
in  avoidance  by  the  state.     lb. 

Quo  warranio  is  a  common-law  proceeding, 
under  which  a  new  defensive  averment, 
answering  plaintiff's  case,  is  admissible. 
Com,  exrelY.  Cullen,  63  D.  460. 

The  answer  of  not  guilty  or  fion  untrpavU 
is  bad  in  quo  warranio.  The  defendant  must 
either  justify  or  disclaim  the  holding.  Ai" 
iomeyOmeralY,  FooU^  78  D.  689. 

A  pl^  to  an  information  in  the  nature  of 
a  quo  warranto  which  puts  in  issue  a  material 
allegation  in  the  information,  such  as  that 
any  votes  were  cast  for  the  relator  at  the 
election,  should  conclude  to  the  contrary, 
and  not  with  a  verification.  Peopk  es  rei 
T.  HariweU,  86  D.  70. 

In  an  action  in  the  nature  of  9110  warranio 

*  Pleading  in  que  warranto  proceedings,  see 
■ote,80D.  44-48. 


to  declare  void  the  eleetUm  of  a  ooonty 
officer  on  the  ground  that  he  offiue^  before 
election,  to  pay  a  part  of  his  salary  mto  the 
county  treasury  if  be  should  be  chosen — 
kddf  that  the  oom]^laint  was  bad  for  not 
showing  that  voters  influenced  by  such  offer 
were  tax  payers  of  the  connty,  or  would 
otherwise  be  benefited  by  the  performanoe 
of  the  jMnomise.    8iai$  v.  CftttrcA,  20  R.  746. 

11.  jEBvidanoe,  and  burden  of  proof* 
On  the  trial  of  a  9110  vornmlo^  in  which  the 
iwiue  is  on  the  le||ality  of  the  election,  evi- 
dence may  be  given  of  conversations  and 
transactione  previous  to  the  election,  if  they 
were  connected  with,  and  might  have  had 
an  influence  on  it,  though  no  previous  notioe 
thereof  has  been  given.  Cbm.  v.  fFoefeer, 
8  D.  628. 

Supreme  court  of  Kew  York,  in  an  aotioa 
of  9110  waaratUo  to  review  election  of  a  state 
officer,  is  not  restricted  to  correcting  mia* 
takes  of  the  canvassing  officers,  but  may  go 
behind  their  returns,  and  receive  evidence 
establishtnff  what  votes  were  actually  cast 
and  identilying  the  candidates  for  whom 
they  were  in  Mt  intended.  People  v.  Cook^ 
50  D.  461. 

The  oertifioate  ol  a  board  of  canvassera 
authorized  to  canvass  votes  given  for  any 
elective  office  is  only  prima  fade  evidence  of 
the  title  of  the  person,  receiving  it  to  the 
office  therein  mentioned,  and  in  all  casea 
where  the  proceeding  is  by  9110  warranio^  or 
by  an  action  in  that  nature,  it  is  competent 
to  ffo  behind  the  certificate  to  ascertam  the 
real  facts  of  the  ease.  People  exrelr,  Peaee, 
84  D.  242. 

Evidence  le  admissible  to  show  that  the 
votes  cast  for  either  of  two  candidates  for 
office  were  given  by  nersons  who  were  net 
qualified  electors.    lo. 

The  poll  list  kept  at  an  election  is  admis- 
sible in  evidence  to  prove  that  a  person  voted 
at  such  election,  although  such  Ust  is  not 
signed  by  tiie  inspectors,  has  no  heading 
denoting  its  character,  and  has  never  been 
filed  in  the  town  clerk's  office,    lb. 

Where  the  evidence  is  that  a  person  who 
was  alien  bom  has  voted,  the  legal  presump- 
tion is  that  he  voted  legally,  and  that  he  had 
become  naturalized.    /6. 

An  information  in  the  nature  of  a  qme 
warranio  is  essentially  a  civil  proceeding, 
and  the  burden  of  proof  is  upon  the  oom- 

Slaining  party  to  show  that  his  adversary  is 
legally  m  possession  of  the  office.  State  v. 
Kup/erle,  100  D.  269. 

In  quo  warranto^  the  burden  is  upon  the 
defendant  of  showine  such  facts  as  invest 
him  with  a  complete  legal  title  to  the  fran- 
chise in  question.  8taU  v.  Uarrle,  86  D.  460. 

Upon  a  quo  warranio  to  the  president  of  a 
corporation,  requiring  him  to  show  his  title 
to  that  office,  be  muBt  show  the  existence  of 

*  Burden  of  proof  in  quo  warraoro  proceed* 
ings,  see  note,  100  D.  268-^4. 
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a  oogroontion,  that  ha  is  pouessed  of  the 
qftalincations  required  b^  law  of  the  incam- 
bent  of  the  office  of  president  thereof,  and 
that  he  is  the  preeideat.  lb. 

Where  a  voter  is  proved  to  have  been  an 
aliem  bom,  and  there  is  pnma/ade  evidence 
that  ha  has  not  become  a  eitican  by  natural- 
iaatiiQii  or  otharwisey  the  bnrden  of  showing 
•that  ha  has  baeome  a  oitiaen  is  oast  on  tha 
Mrty  who  dasirea  to  retain  tha  vota,  and  in 
the  abaenoe  of  snch  proof  tha  vote  most  be 
disallowad.     People  es  ral  t.  Pcom,  64  D. 

In  an  action  in  the  nature  of  a  9110  toor- 
raato  against  tha  inenmbent  of  an  office, 
brought  in  tha  name  of  the  people  on  the 
relatum  <»f  a  candidate  for  an  office  who, 
aeeording  to  the  returns,  laoeived  less  votes 
than  tha  defendant,  —  held,  (1)  that  the  re- 
turns having  been  shown  to  be  false,  tiie 
bardan  was  on  tha  defendant  to  estabUsh 
his  title  to  the  office  by  other  proof  than  his 
certificate  of  election ;  (2)  that  on  failure  to 
do  this,  judgment  of  ouster  should  be  ren- 
dered against  defendant ;  but  (3)  that  the 
relator  was  bound  to  show  affirmatively 
that  ha  was  entitled  to  the  office  in  order  to 
obtain  judgment  to  that  effect.  People  ea 
ftL  T.  Thaoker^  14  R.  312. 

19.  Tha  Judgment^  and  how  on- 
forced. —  Where  the  term  expires  after 
information  in  the  natnre  of  ovo  uarraania, 
but  before  judgment,  such  judgment  will, 
navarthalass,  be  rendered,  as  the  prevailing 
party  is  entitled  to  costs.  PeopU  v.  Looimie. 
24D.  SS. 

A  jjudgmant  of  ouster  is  rendered  against 
{ndividaals  for  unlawf  ally  assuming  to  be  a 
eorporation,  or  against  a  corporation  usur]^ 
ing  a  franduse.  Judgment  of  seizure  is 
given  against  a  corporation  for  a  forfeiture 
of  its  corporate  privileges.  People  v.  i?enf 
sefaer,  €te.  B,  H.  Cex,  30  D.  33. 

18.  Boviow.  —  In  an  information  in 
tha  nature  of  a  9110  warratdo  against  an  offi* 
eer  of  a  corporation,  charging  him  with 
having  usurped  the  franchises  of  the  office^ 
a  new  trial  will  not  be  granted  for  a  inisdi« 
reetion,  whan  it  appears  that  tha  term  of 
tha  office  has  expired,  and  a  new  annual 
election  of  officers  has  been  made.  State  v. 
TSmIot,  6  D.  162. 

An  action  in  the  nature  of  qmo  warramiOt 
autboriaed  by  tha  Kew  York  code  of  pro- 
cedure to  be  brouffht  for  determining  the 
title  to  a  public  office^  being  a  civil,  not  a 
eriminal  proceeding,  is  to  be  reviewed  by 
sppeal,  not  hy  writ  of  error.  People  v.  Cm4 
69  D.  451. 

BAIXJStOAD  OOMPAKISS. 

(Includes  the  Incorporatf  on  and  orB;anl»itlon 
et  railway  companies :  their  powen,  and  the 
duties  ana  liabilities  of  tbelr  offlcen  ;  proeeed- 
lufs  to  condemn  land,  locate  the  route,  and  con- 
Bkraet  the  toad ;  the  poweis,  dutiei  and  liabilities 
aCthaaoaipany  as  caiflafs of  goods  and  passen- 


gen,  Including  the  liability  for  injuries   la 

E arson  or  property  cauaed  by  negligence ;  their 
ability  to  their  servants  and  employees ;  the 
relative  rights  of  connecting  Uneii ;  and  the  law 
relative  to  horse  and  street  railroads.] 

City  bonds  in  aid  of,  see  MumotPAL  Oooa- 

FORanoNfl,  60. 
County  bonds  in  aid  of,  sea  Coimma,  22. 
Power  of  city  to  allow  tracks  in  streets,  sea 

MUKIOIPAL  CORPOBATION8,  87. 

Power  of  city  to  make  subscriptions  in  aid 
of,  see  Municipal  CoupoBATioNfl,  18. 

Subscriptions  by  conntiea,  in  aid  of,  sea 
CouNTin,  20,  22. 

Subscriptions  by  towns  in  aidof^  saaTowviL 
18. 

Taxation  ol,  aaa  Taxu,  0. 

L  IxooKroRATioN,  OROAimaTuur,  avb 
PowKRa,  Obvbrallt, 

n.  AoqviBiNo  Rrom  or  Wat  aitd  Gov* 
flTRVCTrnf  o  THU  Road. 
1*    Proceedmffe  to  eondenm  kmde.    L^ 

eatktg  &£  road, 
2i    Oomtructing  the  road:  and  lkM8tlf 

/or  d^eetioe  conaiructioti, 
Sk    Penceef    croetinffef    eiUoerte^    UMl 
eattlO'guairde. 

UL  BiOHTS,  PowxBfl  AND  Doim  or  Om* 
OERs,  Agsmts  and  Sbbvants. 

lY.  PowxBs,  Durns  and  Liabilitis8  or 

ROnDOr  TO  THB  MAHAOBMUrr  OV  THB  BOAX^ 

!•     Under  the  eotiirad  to  earrp. 

a.  Carriage  of  merchandise. 
k  Carriage  of  passengers  and 
their  baggage. 

ti    LiaHUty  for  n^nriee  coMued  by  nc^ 
Ugenee. 

a.  In  general. 

b.  Injuries  to  passengers. 

c  Injuries  to  persons  crossing 

the  track. 
d.  Injuries  to  employees. 

t.  BeUUioe  rvjhts  and  UabOUUe  rf  co» 
ueeftiiy  fines. 

▼.  HOB8X  AND  SnUOT  RAILROADa. 

L  Inoorporation,  Organization,  and 
Powers  Oknbrallt. 

1.  Power  of  the  legialature  over 
railroads.  —  Railroads  are  not  private 
affairs  but  public  improvements,  and  it  is 
the  right  and  duty  of  the  state  to  advance 
tha  commerce  and  promote  the  welfare  of 
the  people  by  making  or  causing  them  to  be 
made  at  the  public  expanse.  Sharpleee  v. 
PhUade^phia,  59  D.  759. 

The  legislature  may,  by  general  laws,  im- 
pose new  burdens  on  railroad  companieii,  in 
addition  to  those  imposed  by  their  charters, 
when  snob  burdens  are  conducive  to  the 
public  interest  and  safety.  NeltonY,  Vor- 
numt  etc  JL  B.  Co.,  62  D.  614. 

A  state  legislature  has  power  to  prohibit 
m^ust  discrimination  in  railway  freights. 
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Okhago  and  A.  B.  R,  Ob.  v.  People,  16  R.  599. 

The  riffht  to  build  roads  and  levy  tolls  is 
an  attribute  of  sovereignty,  and,  in  the 
hands  of  a  suljject,  a  franchise.  Where  the 
legislature  coulers  a  franchisa  to  build  and 
operate  a  railway,  it  retains  the  right  to 
oontrol  the  recipient  in  its  ezereiae  so  far 
M  it  does  not  surrender  its  authority  to  do 
so.  BLake  v.  Wkuma  tie,  B.  B,  Co.,  18  R. 
S46. 

2.  Constitutionality  of  statutes  af- 
fBctang^  railroads.  —  Monopolies  are  not 
prohibited  by  the  constitution  of  Pennsyl- 
vania, and  the  legislature  may,  therefore, 
grant  exclusive  privileges  to  a  railroad. 
Ckue  qf  PkiladMiia  etc  B.  B.  Co.,  36  D. 
202. 

The  construction  of  a  railroad  through  a 
county  is  a  "county  purpose,"  within  the 
Tennessee  constitution,  notwithstanding  the 
stock  in  the  nulroad  subscribed  for  by  the 
county  be  distributed  among  the  people  in 
the  proportions  in  which  they  pay  the  tax 
levied  for  this  purpose,  for  it  is  not  tiie 
stock  as  an  investment  which  is  contem- 
plated by  the  constitution,  but  the  road  in 
which  tlie  stock  is  held.  Lomniile  etc  B, 
B.  Co.  V.  Damdaon  Co,,  62  D.  424. 

The  construction  of  a  railroad  through  a 
county,  although  it  extends  through  other 
counties  or  states,  is  a  "county  purpose," 
within  the  purview  of  the  Tennessee  consti- 
tution empowering  the  legislature  to  author- 
ise the  several  counties  of  the  state  to 
impose  taxes  for  county  purposes.    lb, 

A  statute  required  a  raikoad  company, 
whose  charter  was  subject  to  amendment 
by  alteration  or  repeal,  to  establish  a  flag 
station  at  a  certam  point  on  its  line,  to 
sreet  there  a  station  house  and.  to  stop  its 
trains,  is  not  in  violation  of  the  constitution 
of  the  United  SUtes.  Com.  v.  EoMlern  B. 
B.  Co.,  4  R.  556. 

A  statute  giving  the  owner  of  live  stock 
"double  the  value  "of  live  stock  injured  or 
killed  by  the  can  of  a  railroad  company  is 
void.  AU^i9om  and  N.  B.  B,  C^  v.  Baty, 
29  R.  356. 

A  statute  rendering  railroad  companies 
liable  for  cattle  killed  by  them,  at  a  valua- 
tion to  be  conclusively  fixed  by  appraisers, 
is  unoonstitntional  as  denying  the  right  to 
a  trial  by  jury.  QraveM  v.  Norihem  Paeffie 
B,  B,  Co.,  51  R  81. 

A  statute,  imposing  a  penalty  on  railway 
conductors  for  failinic  to  cause  their  trains 
to  stop  five  minutes  at  every  way  station, 
is  constitutionaL  DavkUom  v.  State,  30  R. 
166. 

By  the  acts  incorporating  a  railway  com- 
pany, no  npeoial  authori^  was  given  to 
charffe  toll  for  freight  and  passengers.  By 
a  subsequent  act,  maximum  rates  of  toll 
were  fixed.  Held,  that  the  state  had  a 
right  to  regulate  the  matter  of  toUs,  and 
violated  no  contract  in  doing  so ;  that  the 


act  in  question  was  not  a  usurpation  by  the 
legislature  of  judicial  authority,  and' that 
the    same    wau    coubtitutiuual.      Biake  v. 
Wtnonaetc  li.  R.  Co.,  lt>  R.  345. 

A  statute  made  railroad  companies  liable 
"  for  all  expenses  of  the  coroner  and  his  in- 
quest, and  the  burial  of  all  persons  who 
may  die  on  the  cars,  or  who  may  be  killed 
by  collision  or  other  accident  occurring 
to  such  cars,  or  otherwise. "  Held^  uncon- 
stitutional so  far  as  it  attempts  to  make 
railroad  companies  liable  in  cases  where 
they  have  violated  no  law  or  been  guilty  of 
no  negligence.  Ohio  and  Mm,  R'y  Co,  v. 
Lackey,  20  R  259. 

A  statute  provided  that  all  railroad  cor- 
porations should  be  liable  for  damages  from 
tires  caused  by  the  operating  of  such  rail- 
road. Held,  valid  and  constitutional  as  to 
railroads  incorporated  before  the  statute  was 
passed.  Rodemacher  v.  MUvxxuket  etc  B.  B. 
Co,,  20  R,  692, 

8.  Their  interpretation.  —  An  act  of 
the  legislature  authorized  '*all  railroad  com- 
panies upon  equal  terms  to  run  their  locomo- 
tive and  cars  over  the  track  "  of  the  Union 
Railway  Company  of  Baltimore.  Held,  that 
this  provision  did  not  confer  up<in  such  rail- 
road company  the  power  to  construct  lat- 
eral railroads  connecting  with  other  railroads 
running  to  Baltimore.  1871.  Baltimore 
ete.  Tump,  Co,  v.  Union  B*y  Cb.,  6  R  397. 

A  statute  makes  it  the  duty  of  railway 
locomotive  engineers,  "on  perceiving  any 
obstruction  on  the  track  of  the  road,**  to 
use  all  means  to  stop  the  train.  Held,  that 
this  does  not  apply  to  an  animal  running  by 
the  side  of  the  track  and  suddenly  springing 
on  the  track  too  late  to  be  avoided.  £att 
Tenneaoee  etc  B.B.Go,y  BayUu,  54  R  69. 

The  Maryland  railroad  act  of  1838,  con- 
strued. BaUkmare  S  8.  B.  B.  Co.  v.  Wood- 
r^f,  59  D.  72. 

4.  Oonstraction  of  charter  provi- 
sions. — Railway  companies  must  stand 
upon  a  strict  construction  of  their  chartered 
privilM^es.  Com.  t.  Pktdmrgh  etc  B.  B.  Co., 
62  D.  372. 

A  provision  in  a  charter  of  a  railroad  com- 
pany requiring  it  to  restore  a  highway  whidi 
it  crosses  to  its  former  state  of  usefulness,  as 
near  as  may  be,  is  not  a  condition  precedent 
to  its  right  to  cross  such  highway.  Biehard' 
9om  V.  VermofU  Cent,  B,  B,  Co,,  60  D.  283. 

Building  a  railrc^ad  tract  so  as  to  contri- 
bute to  other  purposes  is  within  the  charter 
powers  of  a  railroad  company,  if  the  primary 
object  was  for  railroad  purposes.  Jonet  v* 
Wentem  Vermont  B,  B.  Co,,  65  D.  206. 

A  railroad  company  acting  under  a  speeisl 
charter,  whidi  leases  a  line  oonstmoted  un- 
der the  general  railroad  law,  with  respect 
to  the  business  transacted  by  them  on  said 
leased  road,  are  governed  by  the  provisions 
of  the  general  railroad  law,  and  cannot  didm 
the  benefit  of  sndi  exemptions  as  sfe 


&AILROAD  COMPANIES,  L 


S786 


Wmrlm^mu  to  H«to«  te  AaMriMm  P«0lil—  sad  Am^rioan  Reports,  •••  T«l«m«  1* 


tuned  in  their  iMriginal  oharfeer.    IfeMUkm 
T.  Michigan  S.  ^  N.  R.  R.,  93  D.  208. 

A  charter  granted  by  two  states  to  a  com- 
pany to  oonatmot  a  railroad  is  not  only  a 
contract  with  the  company  but  a  compact 
between  the  states.  It  is  to  be  libenUly 
eonatnied  with  reference  to  its  objects.  Like 
a  treaty,  it  is  the  law  of  the  contracting 
states,  not  being  subject  to  interpretation 
by  the  local  usages  of  either.  The  same 
sonstmction  must  be  made  in  both.  Clem" 
imd  SP.  R.  R,  Co,  T.  ^leer,  94  D.  84. 

^y  tbe  the  charter  of  the  P.  Railroad 
Company    it   was  prorided,  among  other 
thix^gs,   that  the   ooiporation  shomd  "be 
obliged  to  receiTe  at  all  proper  times  and 
places  "  persons  and  articles  tor  transporta- 
tion, eto.    That  the  legislatnre  should  have 
the  right  to  inquire  into  and  correct  abuses 
of  the  franchise,  bat  that  the  charter  should 
not  be  revoked ,  annulled,  altered,  limited 
or  restrained  without  the  consent  of  the  cor- 
poration, etc,  and  that  the  president  and  di- 
rectors should  have  "authority  to  exercise 
all  the  powers  granted  the  corporation  for 
locating,  building,  completing  and  running 
the  road."      The  railroad    commissioners, 
ander  the  provisions  of  an  act  passed  sub- 
•equent  to  the  chai  ter,  ordered  the  company 
to   build  and   maintain  a  station  for  the 
reoeipt  of  goods  and  passengers  at  a  speci- 
fied place  on  its  line.    J/eof,  (1)  that  the 
duties  imposed  upon  the  corporation  were 
ministerial  to  do  and  perform  what  public 
convenience  should  require,  and  (2)  tnat  it 
was  not  in  the  discretion  of  its  directors  to 
determine    ultimately    what    their   duties 
were  ;  (3)  and  that  the  legislature  had  the 
constitutional  right  and  authority  to  confer 
jurisdiction  over  the  subject,  and  nothing 
in  the  act  conferring  it  conflicted  with  the 
charter  of  the  corporation.     State  v.  Noyes, 
47  Me.  205  distinguished*  RaJUroad  Comm*rii. 
V.  Portland  <*  O.  Cent.  R.  R,  Cb.    18  R.  208. 
5.    SubscriptionB  to  stock  and  how 
enforoed.  — Railway  stock   subscriptions, 
conditional  on  the  location  of  the  line  or  a 
station,  are  upheld,  on  the  ground  that  this 
agreement,  and  not  the  stock  itself,  is  con- 
ditionaL     Pacific  R.  R.  Co,  v.  See^,  100  D. 
369. 

A  subscription  to  joint  stock  is  not  only 
an  undertaking  with  the  company  but  with 
all  other  subscribers.  So  where  one  sub- 
scribed to  the  building  of  a  railroad  accord- 
ing  to  a  specified  survey,  the  amount  to  be 
paid  only  when  the  suoscriptions  reached 
an  amount  specified,  he  cannot  be  permitted 
to  show  that  he  induced  to  subscnoe  by  the 
promises  of  the  oompany's  agents  that  the 
road  should  be  constructed  not  according  to 
the  survey,  but  past  his  house,  etc.,  and  Coat 
his  subscription  was  not  to  be  binding  unless 
the  road  was  so  constructed.  Miller  v.  Han- 
oser  Jmtetion  etc,  R.  R,  Co.,  30  R.  349. 
The  defendant  procured  subscriptioni  for  | 
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the  stock  of  the  plaintiff's  railway,  snd  hfan- 

self  previously  subscribed  thereto,  entering 
his  name  in  the  same  subscription  book  be- 
longing to  the  plaintill^  which  he  kept  about 
six  months  thereafter.  Subsequentiy  he  cut 
his  name  out  of  the  book  and  returned  the 
book  to  the  plaintiff.  Held,  that  he  was 
still  bound  by  his  contract.  Oreer^.Ckariier*s 
R'y  Co,,  42  R.  548. 

A  subscription  for  building  a  railroad  was 
made  on  the  conditions  that  the  road  should 
be  completed  and  put  into  operation  to  a 
certain  town  by  a  certain  date,  and  that  it 
should  locate  a  station  within  a  specified 
distance  of  the  court-house  in  the  town.  The 
road  was  graded  to  the  town  by  the  ap- 
pointed time,  but  was  not  fully  completed 
until  several  months  later,  and  in  the  mean- 
time the  company  used  about  a  mile  of  an« 
other  railroad  Held,  (1)  that  the  contract 
for  completion  was  substantially  complied 
with ;  (2)  that  the  distance  of  the  station 
from  the  court-house  should  be  measured  in 
a  straight  line ;  (3)  that  the  contract  for 
locating  the  station  was  lawful.  Miiaouri 
Pac.  Ry  Co.  v.  Tvgard,  54  R.  97. 

6.  Powers  ox  the  company  gener- 
ally. —  A  railway  company  has  the  right 
forcibly  to  eject  from  its  premises  a  hotel 
runner,  who  comes  there  to  solicit  patronage 
for  his  hotel,  in  violation  of  a  regulation  of 
the  company,  of  which  he  has  knowledge. 
Landriqan  v.  State,  25  R.  547. 

7.  Power  to  make  contracts.  -• 
Whether  a  railroad  corporation  has  power 
to  assign  its  road  and  the  franchise  con- 
nected with  it,  is  a  matter  between  the 
state  and  corporation,  with  which  third 
parties  have  nothing  to  do.  Arthur  v.  Com, 
A  R.  R,  Batik,  48  D.  719. 

If  a  railroad  hold  an  estate  in  fee  in 
property  it  may  assign  it.     Ih. 

Assignment  of  the  road  does  not  carry  the 
franchise  with  it  nor  does  it  of  itself  work  a 
dissolution  of  the  corporation.     lb. 

A  railroad  corporation,  having  affirma- 
tive right  of  possession  and  management  of 
its  road  unaer  its  mortgage,  hJM  a  legal 
right  to  contract  for  such  articles  as  would 
enter  into  the  expense  of  maintaining  and 
operating  the  road.  Parkhuret  v.  Northern 
Cent,  R.  R.  Co,,  81  D.  648. 

A  railroad  company  may,  in  exercising 
its  franchises,  incur  liability  for  expense  on 
account  of  injury  received  by  its  employees, 
although  the  charter  may  not,  in  terms, 
authorize  the  company  to  incur  such  ex- 
pense. Toledo  R.  R,  Co,  v.  Rodriguea,  95  D. 
484. 

It  is  sufficient  consideration  to  support  an 
express  agreement  to  pay  for  the  nursing 
ana  medical  attendance  necessary  to  the 
cure  of  a  railroad  employee,  that  he  was 
disabled  while  in  the  employ  of  the  com- 
any,  and  in  the  discharge  of  his  hazardons 
uties*    Ih, 
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8.  <^— to  iflsiM  bonda.— 0<>rpox»- 
ttcms  hare  power  Inr  eomnMm  Uw  to  issue 
bondfly  Imt  under  %b»  etatato  of  Jianachu- 
Mttiy  railroad  oorporatUniB  have  no  power 
to  ianie  bonda  for  the  payment  of  money, 
eseeptt  for  the  pnrpoees  and  in  the  moae 
therein  anthorixed.  All  bondi  issued  other* 
wise  are  yoid.    Com,  r.  SnMf  87  D.  672. 

A  mortgage  is  yoid  which  is  made  to 
seonre  rai&oad  bonds  iBsued  for  purposes 
not  anthonsed  by  the  statate,  and  not  in 
tiie  mode  therein  prescribed.    /& 

Railroad  bonds  issned  and  a  mortgage 
ghrsn  of  its  franchise  and  other  proper^  m 
▼iolation  of  statate  may  be  attMk^  as  in- 
valid, eyen  in  a  oollaural  proceeding,  by 
ene  who  has  taken  a  valid  second  mortgage 
on  the  propertyt  And  not  made  expressly 
■nbject  to  the  former  mortgage.    Ih, 

A  railroad  corporation  may  make  interest 
en  bonds  payable  semi-annnally,  where  it  is 
antfaorized  to  borrow  money  *'at  a  rate  of 
interest  not  exceeding  seyen  per  cent  per 
annum,"  and  the  bonds  shall  be  "  payable  at 
sttdk  time  and  places  as  shall  be  a^eed  on 
by  the  respective  parties  so  contracting." 
Cbev.  C,  P.^L  H.  R.  Ox,  75  D.  518. 

Bonds  of  a  railroad  company  are  not  made 
void  by  being  seenred  by  a  mortgage  which 
tiie  company  had  no  power  to  execnte.  Nor 
is  the  holder's  right  to  recover  on  snob  bonds 
at  all  affected  b^  a  memorandum  thereon 
that  they  were  issued  by  the  company  in 
aecordanoe  with  its  charter,  end  tnat  the 
mortgage  therein  redted  had  been  duly  ex- 
ecuted. PhOiL  ^8.  R.  R.  Co.  V.  Lewk,  76 
D.  574. 

A  botKL  /Cds  purchaser  of  bonds  of  a  rail- 
foad  company  is  not  bound  to  see  to  i^e 
application  of  the  money  paid  for  them  to 
the  purposes  of  the  corporation,  where  the 
bonds  are  in  such  form  as  to  pass  by  deUv- 
ery.  Nor  is  it  anv  defense  to  an  action  on 
such  bonds  that  the  books  of  the  company 
do  not  show  value  received  for  them,  or  that 
the  president  of  the  company  has  not  made 
to  it  a  return  of  the  proceeds.    Ih, 

9. to  make  leaflOB.  — A  railroad 

company  has  no  power  to  lease  its  road  so 
as  to  relieve  itself  from  liability  for  the  non- 
performance of  duties  devolving  upon  it,  in 
the  absence  of  legislative  authority,  express 
or  implied.  Ohio  eic  R,  R.  Oo,  v.  DmboTf 
71  D.  291. 

The  board  of  directors  of  a  railway  cor- 
poration have  no  power  to  make  a  lease  of 
their  road,  under  the  laweof  Virginia,  with- 
out the  sanction  of  the  stockholders.  iSievem 
V.  Iktriion,  98  D.  692.      , 

A  lease  made  by  the  board  of  directors 
en  the  day  their  terms  of  ofBce  expired,  two 
ef  the  board  having  been  concerned  in  a 
fraudulent  issue  of  spurious  stock,  to  two 
lessees  in  the  employ  of  the  corporation, 
ene  of  whom  had  been  an  agent  in  the  issue 
eC  such  stock,  and  securing,  such  lessees  a 


seoTolvBoIs 

dear  profit,  equal  to  one  half  of  the  fsroes 
earnings  of  the  road,  is  a  fmad  on  the  ngfata 
of  the  stockholders.    lb, 

10.  -^  to  oacecute  mortgages. — A 
railroad  oovporation  may  sell  bonds  at  a 
discount  or  exchange  tliem  for  iron  nula» 
and  its  mortgages  secnrins  them  are  not 
rendered  invuid  thereby,  uraiere  it  is  author- 
ised to  borrow  money  and  execute  its  bonda 
therefor,  and  secure  the  same  by  pledge  or 
mortgage,  and  it  ia  provided  that  the  dir- 
ectors might  sell  or  negotiate  the  bonds  at 
such  rates  as  they  shoiUd  deem  best  to  ad- 
vance the  interest  of  the  company;  and 
such  sale  should  be  as  valid  in  every  rea- 
pectas  if  sold  at  their  par  value.  Odct. 
a  P.SLR.  R.  Ob.,75  D.  518. 

The  franchise  to  bs  a  corporation,  and 
that  to  construct^  maintain,  and  operate  a 
railroad,  are  devisable  as  regards  auenation 
by  the  corporation,  however  they  may  be 
for  other  pnrpoees ;  and  the  fact  that  cor- 
porations only,  unHer  the  law,  can  exercise 
the  power  of  eminent  domain,  which  cannot 
be  the  subject  of  grant  or  sale,  is  no  objee- 
tion  to  the  transfer  to  individuals  of  the 
latter  frtnehise,  if  it  otherwise  appears  te 
be  authorised  l^  the  legislature.    A, 

A  railroad  corporation  is  not  authoriied 
to  pledge  or  mortgage  the  franchise  of  being 
a  corporation,  but  may  pledge  or  mortgage 
the  franchise  to  maintain  and  operate  iti 
road,  and  its  property  whether  real  or  per- 
sonal, to  be  subsequentiy  acquired,  under 
statutes  empowering  it  to  borrow  money 
and  to  execute  its  bonds  therefor,  and  to 
"pledge,  by  mortgage  or  otherwise,  the 
entire  read,  fixtures,  and  equipments,  with 
all  the  appurtenances,  income,  and  resourcea 
thereof.'*  Coev.  C.  P.  A  L  R.  R.  Co,  75  D. 
518.  8.  P.,  RardMown  etc  R.  R,  Co.  v« 
JTefoiffe,  81  D.  541 ;  Cbm.  v.  ^tnieA,  87  D.  672L 

A  raikoad  oorporation*s  general  powers  to 
pledge  or  mortgage  after-acquired  proper^ 
are  no  greater  than  those  of  an  inaividnaL 
Om  V.  O.  P.  ^  L  R.  R.  Ok,  75  D.  518. 

A  mortgage  on  the  future  net  earnings  of  a 
railroad  company  for  the  purpoM  of  securing 
prompt  payment  of  interest  on  its  constmo- 
tiou  bonds  is  valid.  Jtump  r.  Bridge^  79  D« 
618. 

A  mortgage  by  railroad  company  to  seonre 
money  borrowed  for  the  construction  of  its 
road  is  not  opposed  to  the  public  policy  of 
Kentucky.  This  is  indicated  by  the  general 
course  of  legislation  upon  the  subject. 
BardgUfum  etc  R.  R.  Co.  v.  MeteaHfe^  81  D. 
541. 

Where  a  railroad  corporation  voluntarily 
mortgages  its  property  to  secure  money 
which  it  is  expressly  authorised  to  borrow, 
and  the  bona-holders  invest  their  monev 
upon  the  faith  of  the  mortgsfie,  this  is  suf- 
ficient to  take  the  case  out  of  tiie  rule  that 
a  turnpike  road  cannot  be  sold  for  a  general 
debt  of  the  corporation.    Uk 
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A  rMolntlop  of  the  dir«eton  of  a  railroad 
authorising  a  mortgago  of  "  the 
and  iti  propertj^  •to.,"  is  sufficient  to 
aathorixa  a  mortoage  of  the  "  railroad,  with 
all  its  liglita  and  priTilegea,"  as  there  was 
nothing  to  whioh  the  phrase  ''ete."  ooold 
hare  been  designed  to  apply  except  the 
franbhises^  and  therefore  mnet  hare  been 
leed  to  embrace  them.    Ib» 

A  reeofaition  of  the  direoton  anthorizing  a 
■ertgage  of  the  road  and  its  property  must 
diattB  a  tnuisfer  of  the  right  to  operate  the 
roa£    i&, 

A  etreet  railway  corporation  has  no  power 
to  mortgage  its  franchise,  road  or  property, 
without  legiriative  authority,  and  a  mort- 
nge  without  such  authority  is  wholly  roid* 
MkkanUan  ▼.  Sibley,  87  D.  700. 

•A  mortgage  by  a  railroad  company  upon 
its  existing  road  and  franchisee  may  be  ex- 
tended to  rolling  stock  thereafter  to  be  ac- 
quired and  placed  on  the  road,  if  the  intent 
to  acquire  such  stock  and  hold  it  subject  to 
the  mortgage  be  dearly  and  sufficiently  ex- 
pressed,  £ich  mortgages  are  exceptions  to 
tiie  general  rule  that  property  not  in  esse 
csnnot  be  oonTcyed.  Morrill  ▼.  Noge»t  96 
D.  480. 

Hie  remedy  for  enforcing  the  lien  of  a 
je  on  a  railroad  and  rolling  stock  to 
be  snbeequently  acquired,  pointed  out.    IL 

A  railroad  oompany,  authorised  by  their 
charter  to  mort|^ge  "all  or  any  part  of 
their  road,  property,  rights,"  etc,  executed 
and  deUveied  a  mortgage  of  "all  the  road, 
property,  rights,**  etc.,  "now  held  or  here- 
after to  be  acquired.**  Held,  valid  as  to 
snbeequently  squired  property.    PkUadel- 

"      T.    Woi^pper^    3  R. 


pAu    die.   R.  R.    Co. 

1 1.  Ckmstmction  and  e£bct  of  mort- 
gages.*—Cars,  wheels,  fire- wood  for  en- 
ginee,  and  eoal  for  machine-shops  of  a  railroad 
company  are  things  incident  and  indis- 
poiMkble  to  the  use  and  enjoyment  of  its 
rights  and  franchises,  and  are  ududed  in  a 
deed  which  purports  to  couTcy  all  its  pres- 
ent and  in  future  to  be  acquired  property. 
PAtOpsT.   TTindow^  68  D.  729. 

A  railroad  corporation's  personal  property 
is  not  exempted  from  the  operation  of  liens 
or  claims  created  by  its  own  acts  or  result- 
ing from  judicial  proceedings,  from  the  fact 
that  it  has  executed  a  mortgage,  under 
authority,  of  its  franchises  and  its  real  and 
personal  property.  Cbe  ▼.  C.  P.  ^  L  R.  R. 
Co.,  75  D.  518. 

A  creditor  of  railroad  has  no  equitable 
claim  superior  to  mortgages,  from  the  fact 
that  the  consideration  of  his  debt  was  for 
moneys  advanced  in  payment  of  interest  and 
taxes,  and  for  right  of  way.    lb, 

A  subsequent  mortgage  has  no  priority 
ever  a  previous  mortgage  defectively  exe- 

s  of  pi^Ugf^J^f ,  what  included  wlth- 


cuted  to  which  it  was  expressly  made  sub* 
jeet    i& 

The  mode  of  sale  of  the  property  and 
franchisee  under  a  mortsage  given  by  a 
railroad  corporation,  and  the  riffhts  of  mort- 
gagees, bond-holders,  and  creditors  there* 
under  stated.    /&. 

To  redeem  a  mortgage  on  the  property  of 
a  railroad  company,  lymg  in  different  statei^ 
the  entire  mortgage  must  be  redeemed,  as 
the  mortgagee  has  a  lien  upon  every  pa;rt  of 
the  railroad  to  secure  evenr  part  of  the  debt. 
Wood  V.  Chodtom,  77  D.  269. 

If  the  mortgage  debt  matures  at  succes- 
sive periods,  and  the  mortgagee  goes  into 
possession  for  default  in  payment  oi  portion 
first  due,  the  mortgagor  will  not  be  permitted 
to  eject  him  without  paying  all  that  is  due, 
and  depositing  money,  or  otherwise  provid- 
ing for  the  payment  of  the  reaaainder  as  it 
shall  become  due.    Ih. 

Where  a  mortgage  of  a  railroad  and  ite 
property  authorises  a  sale  upon  failure  to 
pay  either  the  principal  or  interest  to  satisfy 
*'tiie  amount  claimed  and  due,'*  but  eon- 
tains  no  provision  that  the  princii»al  shall 
become  due  upon  a  failure  to  pay  interest, 
until  such  prmdpal  becomes  aue  the  bond- 
hdders  have  no  right  to  insist  on  payment 
of  it  by  foredosure  or  otherwise.  But  they 
have  a  right  to  a  sale  for  the  interest  due ; 
and  if  the  property  is  divinble,  it  would  be 
proper  to  order  a  sale  of  only  so  much  as 
mignt  satisfy  the  amount  due.  If  it  is  not 
susceptible  of  a  division,  it  must  be  sold  or 
leased  as  an  entirety.  Bard$kwn  etc  R.  R, 
Co,  V.  Meteai/e^  81  D.  641. 

Where  such  mortgage  authorizes  a  sale 
upon  failure  to  pay  either  the  interest  or 
prindpal  "to  satisfy  the  amount  claimed 
and  due,"  and  the  property  is  worth  much 
more  than  the  debt  and  interest,  it  may  be 
leased  at  public  auction  for  the  shortest 
term  that  will  bring  the  amount  due  and  ao> 
cruing  interest  and  prindpal  as  Uie  same 
shall  become  due.  If  no  lessee  is  found, 
then  it  may  be  sold  absolutely,  the  com- 
pany to  elect  whether  or  not  the  property 
shall  be  offered  in  the  first  instance  for  a 
term  of  years,  and  if  sold,  the  purchaser 
to  give  bonds,  with  approved  security,  for 
the  purchase-money,  including  the  accruing 
interest  and  principal,  and  a  lien  on  the 
property  should  be  reserved  as  additional 
security.  If  leased,  the  lessee  should  be 
required  to  give  a  covenant,  with  appproved 
security,  to  keep  in  good  repair  the  road 
and- property,  and  to  return  the  same  to  the 
company  at  the  end  of  the  term  in  as  good 
condition  as  it  may  be  when  received.  An 
inventory  of  the  property  should  be  filed  in 
the  cause  and  declared  in  the  decree  order- 
ing the  lease,  to  be  conclusive  evidence  of 
the  condition  and  value  of  the  property  at 
the  time  of  the  lease,     lb. 

A  railroad  corporation  conveys  only  the 
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net  income  of  the  road,  after  payment  of  all 
expenses,  while  it  remains  m  uo  default 
in  paying  the  interest,  and  providing  a 
sinking  fund,  b)r  a  mortgage  of  its  entire 
road,  lands,  buildings,  rolling-stock,  ma- 
chinery, etc.,  together  with  all  its  tolls, 
income,  rente,  issues,  and  profits,  and  alien- 
able franchises,  to  secure  its  entire  debt, 
providing  that  if  the  interest  or  principal  of 
ite  bonds  should  not  be  paid  when  due,  the 
trustees  nnder  the  instrument  were  to  take 
possession,  work  the  road,  and  apply  the  net 
mcome  to  the  payment  of  the  bonds,  inter- 
est and  principal ;  but  that  until  default  in 
the  payment  of  the  interest  or  principal, 
the  mortgagors  should  continue  in  the  man- 
agement of  the  mortgaged  property.  Park'- 
kurtt  T.  A'orthem  Cent.  R,  R.  Co,,  81  D.  648. 

The  nature  and  object  of  mortgages  of  a 
railroad  do  not  give  them  any  more  enlarged 
meaning,  where  the  company  mortgages 
separately,  at  different  times,  the  two  di- 
visions of  its  road,  to  raise  money  to  com- 
plete the  road,  and  neither  of  the  mortgages 
contains  any  language  purporting  to  convey 
materials  to  be  thereafter  acquired,  any 
further  than  they  become  a  part  of  or  ap- 
purtenance to  the  road,  or  were  used  in 
operating  it  Farmer**  L.  ^  T.  Co.  v.  Com- 
mercial Bank,  82  D.  689. 

A  railroad  company  is  not  estopped  from 
denying  that  railroad  chairs  were  conveyed 
by  prior  mortgages,  where,  after  having 
subsequently  acquired  the  chairs,  it  execu- 
ted another  mortgage  of  its  road  and  appur- 
tenances, and  all  "materials,"  which 
mortgage  was  declared  to  be  subject  to  the 
lien  of  the  two  prior  mortgages,  *'in  idl 
respects  prior,  superior,  and  senior  liens 
npon  the  property  and  premises  described 
therein,  respectively,  acquired  and  to  be 
acquired."    lb. 

Town  lots  held  by  a  railroad  company  do 
not  past  bv  sherifiTs  sale  nnder  mortgage 
of  the  roao,  "  with  its  oorporate  privileges 
and  appurtenances,*'  unless  directly  appur- 
tenant to  the  railroad  and  indispensably 
necessary  to  the  enjoyment  of  ite  franchises ; 
and  the^  question  of  appurtenances  and  ne- 
cessity is  properly  referred  to  the  jury  as  a 
fact  to  be  determined  by  them.  Shamokm 
VaUty  R,  R.  Co.  v.  Livermare,  86  D.  M2. 

One  holding  a  valid  second  mortgage  up- 
on a  railroad  and  its  franchise,  and  not 
made  expressly  subject  to  a  former  first 
mortgage,  has  a  plain,  adequate,  and  com- 
plete remedy  at  law,  and  cannot,  therefore, 
maintain  a  bill  in  equity  to  procure  the 
cancellation  of  said  first  mortgage,  which  is 
void,  and  thus  remove  a  cloud  upon  his  title. 
Com.  v.  Smith,  87  D.  672. 

Where  a  railroad  company,  in  pursuance 
of  a  power  in  its  charter  to  borrow  money 
and  to  execute  the  required  securities  there- 
for, execnted  a  mortgage  on  its  road,  etc., 

"  m  "all  future  right  thereto  and  inter- 


est therein  to  be  acquired," — /wM,  thatsneh 
mortgage  was  a  valid  lien  on  all  lands  over 
which  the  road  was  at  the  time  located, 
thoogh  the  title  thereto  or  right  of  way  was 
not  acquired  until  subsequently;  and  that 
it  was  prior  to  the  lien  of  the  vendor  of  such 
right  of  way  for  the  purchase-money.  Pitrw 
V.  Milwaukee  etc  R.  R.  Co.  I  K.  203. 

In  an  action  to  foreclose  two  mortgages 
on  a  railroad  and  its  franchises  and  eqnip- 
raents  it  appeared  that  the  rolling  stock 
had,  subsequent  to  the  giving  of  (he  mort- 
gages, been  sold  on  execution  and  purchased 
at  a  sherijBTs  sale  nnder  judgment  in  favor 
of  J.  S.,  a  director  of  the  railroad  company. 
Held,  that  the  rolling  stock  of  the  railroad 
was  personal  property  and  the  mortgage 
should  have  been  filed  as  a  chattel  mortgage 
under  the  law  requiring  mortgages  of  per- 
sonal property  to  ua  filed  when  the  posses- 
sion of  the  property  remains  with  the  mort- 
gagor; that  such  mortgages  having  been 
given  before  the  act  of  1868  (enacting  that 
mortgages  by  railroad  companies  of  real  and 
personal  property  need  not  be  filed  as 
chattel  mortgages  if  recorded  properly  as 
real  estate  mortgages),  were  void  as  against 
judgment  creditors ;  and  that  J.  S.  could 
retain  the  property  purchased  by  him  nnder 
the  judgment  and  execution,  as  against  the 
mortgages  seeking  to  foreclose.  That  roll- 
ing stock  is  personal  property.  Boyle  r. 
Plattdfurgh  ^  M.  R.  R.  Co.,  13  R.  695.  See^ 
also,  RandaU  y.  BkoeU,  11  R.  747. 

A  railroad  company  mortgaged  "all  its 
right,  title  and  interest  in  and  to  all  and 
singular  its  property,  real  and  personal,  of 
whatever  nature  and  description,  now  pos- 
sessed or  to  be  hereafter  acquired;  including 
all  its  rights,  privileges,  franchises  and  ease- 
ments." Hed,  that  the  mortgage  did  not, 
in  law,  cover  the  future  eanungs  of  the 
road.  BhnMTmm  ▼.  Europetm  etc  R'y  Co. 
24  R.  39. 

A  railroad  company  mortgaged  all  its 
"  real  and  personal  estate  and  franchise  now 
owned  or  hereafter  to  be  acquired."  Subse- 
quently the  company  boagkt  a  hotel,  a 
store-house,  some  vacant  town  lots,  and  a 
farm  of  three  hundred  acres.  This  property 
was  not  used  in  connection  with  the  railroad 
but  the  company  carried  on  a  hotel  and 
rented  the  rest.  Btld,  that  as  against  a 
purchaser  nnder  a  subsequent  judgment  the 
mortgagee  got  no  title  to  this  property. 
MisnaeipiVSltyCo.  r.Chicago  €lcR.R.€fo.^ 
38  R.  348. 

12.  Dissolution  and  forfeiture  of 
frandiiae.—- A  railroad  charter  thonch 
violated  is  not  void  until  the  state,  by 
proper  judicial  proceeding,  has  obtained  a 
ludgmeut  of  forfeiture.  AtihutrY.  Comm  ^  R. 
R.  Rank,  48  D.  719. 

A  railroad  company  forfeits  its  franchise 
by  abandonment  of  part  of  road,  after  its 
completion  between  tne  points  namsd  in  its 
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charter  or  artidea.  Ptopk  T.  AJbatny  eie,  B, 
JL  Oil,  82  D.  295. 

A  railroad  oompan^r  lias  not  the  option  to 
diaoontmne  a  part  of  iti  road,  and  forfeit  its 
franchiae,  but  the  remedy  is  not  by  action 
in  equity  for  specific  performaDce,  but  by 
manUamua  or  indictmenti  or  at  the  election 
^  the  p^^ple,  by  action  to  annul  the  oharter 
of  the  oorporation.     lb. 

18.  Appointment  and  powers  of 
receivers. — A  receiver  will  be  appointed  to 
take  charge  of  a  railway  when  neoeasarv  to 
•acnre  the  rights  of  the  stockholders. 
8U9en$  T.  DariMm,  98  D.  692. 

A  railroad  company,  whose  road  with  all 
its  appurtenances  is  in  the  exclusive  posses- 
sion, Qse,  and  control  of  the  receiver,  who 
has  power  to  employ,  control,  and  dismiss 
all  the  agents,  servants,  and  employees  en- 
gaged on  the  road,  is  not  liable  for  an  injury 
resnlting  from  the  negligence  of  such  agents 
or  servauts.  Ohio^  Miu,  M,  R.  Co,  v.  Davis, 
85  D.  477. 

Possession  of  a  railroad  by  a  receiver  ap- 
pointed by  the  court  cannot  be  regarded  as 
the  poasession  of  the  railroad  company.     lb. 

The  receiver  or  assignee  of  a  railroad 
company  appointed  in  involuntary  bank- 
ruptcy proceedings  is  not  the  agent  of  the 
corporation,  so  as  to  render  it  liable  for  in- 
juries caused  by  his  negligence  while  oper- 
ating the  road.  MeiM  v.  Buffalo  etc  R,  B, 
Co.,  17  R.  201. 

14.  Actions  by  and  against  receiy- 
ers,  or  trustees.  —  Where  parties  acting 
under  appointment  as  receivers  of  court  are 
managing  and  controlling  a  line  of  railroad, 
and  holding  themselves  out  as  common 
carriers,  the  fact  that  they  are  such  re- 
ceivers is  not  a  defense  to  an  action  at  law 
for  a  breach  of  any  oblisation  or  duty  which 
is  voluntarily  assumed  by  them  in  matters 
of  business,  though  conducted  and  carried 
4in  by  them  while  acting  as  receivers.  Bhun- 
ttOhal  V.  B  ainard,  91  P.  349. 

A  receiver  of  a  coiporation  appointed 
under  state  laws  is  liable  in  his  official  ca- 
pacity the  same  as  the  corporation  would 
be.     Meara  v.  Holbrook,  5  R.  633. 

Trustees  operating  a  railroad  for  the  ben- 
efit of  bondholders  are  personally  liable  to 
owners  of  freight  and  to  passengers,  to  the 
same  extent  as  the  company  would  be  if 
operating  the  road,  and  in  the  same  way 
lessees  or  mere  intruders  who  operate  the 
road  are  liable.  Sprague  v.  Snath,  70  D.  424. 

Where  the  trustees,  under  a  second  mort- 
gsge  of  a  railroad,  have  taken  possession 
of  It,  and  have  afterward  by  a  bill  in  equity 
obtained  a  decree  of  foreclosure  with  a  pro- 
vision for  a  sale  of  the  railroad  in  accord- 
aaoe  with  the  power  conferred  by  the 
mortgage,  and  have  themselves  become  the 
pnrchasers  as  they  were  authorized  to  do  by 
the  decree,  and  to  hold  the  property  in  trust 
for  the  bondholders,  and  tney  continue  to 


keep  possession  of  the  railroad  and  operate 
it  as  such  trustees,  ~  Aslef ,  that  they  are 
liable  as  common  carriers  for  the  loss  of 
goods  received  for  transportation.  Barter 
v.  Wheeler,  6  R.  434. 

15. or  assignees  in  bankruptcy. 

—  Ji  aeemt  that  the  purchasers  at  an  as- 
siffuee's  sale  of  the  property  and  franchises  of 
a  bankrupt  railroad  oorporation  do  not  ac- 
quire the  corporate  entity  or  become  stock- 
holders. Metat  V.  Buffalo  etc,  B,  B,  Co.  17  R 
201. 

A  railroad  company  was  thrown  into  in- 
voluntary bankruptcy,  and  the  road  was 
operated  by  the  assignee.  The  property 
and  franchises  of  the  oorporation  were  sold 
to  holders  of  bonds  on  the  road.  Before  the 
sale  was  confirmed,  and  while  the  assignee 
was  operating  the  road,  plaintififs  intestate 
was  negligently  killed.  Held,  that  the  cor- 
poration was  not  liable.     IK 

The  assignee  in  bankruptcy  of  a  railroad 
corporation,  who  operates  the  road  under 
the  order  of  the  court,  is  not  personally 
liable  for  an  injury  caused  by  the  negligence 
of  a  servant  employed  by  him,  in  the  ab- 
sence of  evidence  that  he  was  negligent  in 
the  selection  of  servants  or  that  he  held 
himself  out  as  operating  the  road  otherwise 
than  as  receiver.  Cardot  v.  Barney,  20  K 
533. 

IL    AoQuntiKG  Right  op  Wat  aitd  Con* 

STRUOTINO  THB  ROAD. 

1.    Proceeding  to  Condemn  Lands,    LocaUng 

the  Road, 

16.  Power  to  take  lands.*— Rail- 
roads are  designed  for  public  use,  and  under 
the  right  of  eminent  domain,  may  take  pri- 
vate property,  upon  just  compensation  bemg 
made,  although  such  property  is  in  the  na- 
ture of  a  franchise,  derived  from  a  ^rant  of 
the  legislature,  the  terms  and  conditions  of 
which  have  been  fully  executed.  Enfield 
Toll  Bridge  Co.  v.  Hartford  etc  B,  B,  Co,^ 
42  D.  716. 

A  right  is  given  to  extend  the  road  to  and 
unite  with  any  other  road  within  prescribed 
limits,  by  a  general  power  conferred  upon  a 
railroad  company  by  its  charter,  "to  extend 
to  and  unite  its  railroad  with  any  other  rail- 
road now  constructed,  or  which  may  here- 
after be  constructed  in  this  state ;"  and  this 
power  is  not  limited  by  other  provisions 
declaring  that  certain  proceedings  for  the 
condemnation  of  lands  snail  be  taken  in  a 
particular  county.  BeUeviUe  etc.  B.  B.  Co, 
V.  Gregory,  68  D.  689. 

Under  a  charter  conferring  the  power  to 
acquire  by  condemnation  land  for  the  con- 
struction of  the  road,  the  company  has  the 
right  to  divert  a  stream  of  water  flowing 
across  the  line  of  their  road.  This  right 
does  not  depend  upon  an  express  grant  to 

•Capacity  of  company  to  take  title  to  land, 
see  note,  M  D.  88]>3S7. 
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be  made  and  specified  in  the  inqaintioin  it- 
self, bnt  mav  m  acquired  by  ooudemnation 
of  the  land  duly  confirmed,  and  payment  or 
tender  of  the  damages  awarded ;  and  proof 
dehors  the  inquisition  is  admissible  to  show 
that  the  attention  of  the  juzy  of  inquest 
was  dinotad  to  the  intended  diTeision  at 
the  time  of  takiiur  and  before  they  sipped 
the  inqnisition.  u  the  attention  of  the  ]ury 
waa  thns  directed  to  such  diversion,  and 
the  same  was  made  within  the  lines  of  the 
land  condenmed  for  the  construction  of  the 
road,  the  owner  of  the  land  through  which 
the  road  passes  haa  no  remedy,  either  at 
law  or  in  canity,  for  any  injury  that  may 
result  there&om.  BalUmoTt  tie,  JL  B.  C6,, 
▼.  Magntder,  6  K.  810. 

The  lecialature  of  a  state,  in  the  exercise 
of  the  right  of  eminent  domain,  can  author- 
ise and  empower  a  railroad  corporation  to 
cross  another  railroad  or  turnpike  road,  on 
making  compensation ;  and  the  exercise  of 
■noh  a  rights  whatever  damage  may  result 
therefrom,  oannot  be  considered  as  a  con- 
demnation of  a  franchise,  nor  the  impair- 
ment of  a  contract,  within  the  meaning  of 
the  United  States  constitution.  BaiUmort 
dc  lynpSht  Co,  v.  Unkm  R*y  Co,,  6  K.  397. 

A  railroad  oompany  oannot  take,  without 
tiie  owner's  consent,  land  not  contiguous  or 
adjoining  their  road,  but  four  hundred 
yards  distant,  for  the  purpose  of  a  ware- 
nouse  and  road  leading  thereto,  nnder  a 
danse  of  its  charter  that  authoricea  them  to 
lay  oi^t  auch  contiguous  lands  as  they  may 
desire  to  ooonpy  as  sites  for  warehonaea  and 
other  buildings ;  provided,  that  the  adjoin- 
ing land  for  the  sites  of  buildings  shall  not 
exceed  five  aorea  in  any  one  parcel,  notwith- 
atanding  the  spaoeto  be  occupied  by  the  pro- 
posed warehouse  and  railroad  leading  to  it 
from  the  main  road  will  not  exceed  fire  acrea, 
since  the  intention  of  the  act  was  to  anthor- 
lae  only  the  extension  of  the  width  of  the 
roadway  for  the  enumerated  purpoees.  Bird 
T.  Wibfdnglon  tic  B.  B.  Ob.,  64  D.  7S0. 

A  railroad  company  oannot  appropriate 
ground  for  an  engine  and  water  stations 
after  the  lapse  of  five  years,  where  it  is 
authorized  by  its  charter  to  appropriate  a 
strip  of  land  of  bnt  a  certain  width,  except 
in  deep  cuts  and  fillings,  or  at  points  selected 
for  depots,  or  engine  or  water  stations,  and 
ia  given  five  years  to  complete  a  locomotive 
road,  bnt  only  a  horse  road  was  constructed 
within  that  time.  Pbtmouih  B,  B.  Ox  y. 
CMweO,  80  D.  526. 

A  railroad  company  haa  no  authority  to 
acquire  land  for  purposes  of  speculation  un- 
der a  grant  of  power  to  acquire  and  hold 
sufficient  real  estate  for  the  construction  of 
its  road,  and  for  the  erection  of  depots,  en- 

fine-housea,  eta    PaMe  B,  B,  Co,  v.  8eehi, 
00  D.  369. 

Where  a  railroad  corporation  takes  pos- 
session of  prenuses,  under  the  right  of  em- 


inent domain  for  railroad  pnrpoaea,  the 
occupation  of  buildings  upon  the  premiaes^ 
for  the  general  purposes  of  trade  and  me- 
chanical or  manufacturing  purposes,  by 
lessees  of  the  corporation,  is  a  diversion  of 
the  premises  from  the  corporate  purpoees, 
and  a  writ  of  entry  wUl  lie  against  tiM  oor* 
poratien  by  the  original  owners,  in  wliioli 
they  are  entitied  to  Judgment  establishing 
their  title  as  owners  in  fee,  subject  to  the 
▼alid  easement  of  the  corporation,  and  for 
damsffea  or  mesne  profits  for  the  wrongful 
use  of  the  premises.  Fropridon  t.  ^omms 
ae.  B.B,(h.,9IL  181. 

The  taking  and  ooudemnation  by  a  rail- 
road oompany  of  part  of  the  road-bed  of 
another  oompany  is  an  "  interference  witii 
the  rights  and  franchises "  of  such  other 
company.  Alexandria  efe.  B'f  Co.  t.  Ala>' 
andria  W.  B,  B.  Co.,  40  R.  743. 

One  railroad  oompany  haa  no  right,  with- 
out express  statutory  authority,  to  aoqnire 
for  its  own  uses  land  already  acquired  by 
another  railroad  company.    A, 

Lands  belonging  to  a  municipal  oorpora- 
tion  were  reserved  and  set  apart  for  tiie 
public  use.  A&f,  that  the  eonstmction  of 
a  railroad  thereon  was  a  **  pnblic  use  ''with- 
in tiie  meaning  of  the  reservation.  Cook  r, 
BwrBnffton,  6  R.  649. 

The  statute  authorized  a  railroad  oom» 
pany  to  take,  by  right  of  eminent  domain, 
any  real  estate  that  it  may  require  "  for  the 
purpose  of  its  incorporation  and  for  the  pur- 
pose of  running  and  operating  its  road.** 
2reU,  that  the  company  could  tuce  land  for 
depots,  and  that  the  election  of  the  land 
and  location  of  the  buildings  were  within 
the  discretion  of  the  company.  JITeif  York 
A  H.  B.  B,  Oo.  T.  Kip,  7  R.  385. 

17.  What  title  or  interMt  mmj  be 
acquired.* — A  railroad  company  is  to  be 
deemed  owner,  for  the  time  being,  of  landa 
which  it  has  lawfully  acquired  for  a  road-bed, 
in  such  sense  that  animala  whieh  stray  upon 
the  track  are  trespassers.  Mtmger  r.  TVhci- 
vxxnda  B.  B.  Co,^  53  D.  384. 

From  the  moment  that  compensation  ia 
paid  or  deposited,  as  the  law  directa,  where 
Und  is  appropriated  for  a  railroad,  the 
property  is  absolutely  vested  in  the  owners 
of  such  railroad  for  its  use.  Bedamm  t. 
Saratoga  tie.  B,  B.  Co.,  22  D.  679. 

A  railroad  company  bavins  acquired  ita 
road  by  purchase  and  grant  from  the  state 
is  the  legal  owner  of  the  road,  and  haa,  by 
the  express  terms  of  its  act  of  incorporation, 
the  entire  and  exclusive  right  of  its  poeses- 
sion  and  control.  WUUnm  r.  Mickigam  Oet^ 
iraZJ?.i?.  Co.,  55  D.  69. 

A  railroad  company  mmj  remove  orna- 
mental or  other  treea  within  the  limita  of 
the  land  taken  under  their  charter  for  a 
roadway  to  fit  their  track  for  safe  and  oon> 

*  Right  of  one  railroad  to  condemn  propertjof 
another,  see  note,  94  E.  851.882. 
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renient  oae,  cither  when  eriginally  con- 
straeting  the  road  or  afterwarde.  Braxnard 
T.  Clapp,  57  D.  74. 

The  company  are  judges  of  the  neoeeaity 
of  catting  trees  inside  their  right  of  way, 
and  may  anthorize  it  to  be  done  by  any 
officer  or  agent,  and  the  burden  of  proof  to 
justify  it  does  not  rest  upon  them.    lb. 

A  railroad  company  h&s  a  right  to  exclu- 
sive occupancy  of  land  taken  for  its  road, 
and  to  exclude  all  conourrent  occupancy  by 
the  former  owners,  at  any  time  or  for  any 
purpose.  Jaek&m  ▼.  Bviand  cte.  B.  B.  C^, 
60  D.  246. 

The  right  of  the  company  in  its  road-bed, 
under  an  arrangement  whereby  they  have 
the  right  to  construct  and  use  a  track,  and 
hold  the  same  for  railroad  purposes,  amounts 
only  te  a  permissive  license,  and  gives  no 
right  to  the  soil.  Any  stone,  therefore,  ex- 
eavated  m  grading  the  track,  and  not  actu- 
ally need  in  the  construction  of  the  track, 
belongs  to  the  owner  of  the  land,  aod  cannot 
be  removed  without  his  permission.  CTiapm 
V.  SuOivttn  B.  B.,  75  D.  237. 

nie  company  may  use  stone  and  gravel 
from  one  portion  of  their  line  in  the  proper 
construction  of  any  other  portion  thereof, 
even  though  they  do  not  own  the  land,  but 
only  have  a  permissive  license  to  use  it  for 
railroad  purposes.  /&  But  they  have  no 
right  to  sell  such  material  to  third  parties. 
Aldrieh  v.  Drwy,  5  R.  624. 

The  owner  of  the  land  adjoining  a  rail- 
road, and  from  whom  the  land  was  taken 
for  tiie  oonstruction  and  use  of  the  road, 
under  the  power  conferred  by  the  charter, 
has  no  right  to  enter  upon  the  land  after  it 
is  so  taken,  and  while  it  is  being  so  used, 
and  cut  and  take  therefrom  the  herb«4;e  and 
other  products  of  the  soil  growing  thereon. 
Trojf  ^  B.  B.  B.  Co,  v.  PoUer,  1  R.  325. 

ifie  franchise  of  a  railroad  oorporation  is 
an  ineorporeal  hereditament,  not  included 
within  the  term  "  lands  or  tenements,"  and 
a  railroad  is  a  public  work,  entitled  and 
bound  to  use  its  nanchise ;  therefore,  a  pro- 
ceeding of  unlawful  detainer  does  not  lie  to 
recover  apart  of  such  a  public  work.  QSibB 
T.  Drew,  26  R.  700. 

Under  a  condemnation  of  lands  for  rail- 
way purposes,  the  former  owner  of  the  soil 
still  retains  the  fee,  and  the  right  to  use 
the  land  for  eveiy  purpose  not  inoompatible 
with  the  use  of  it  by  the  railway  oompanv 
for  railway  purposes ;  and  therefore  it  is 
error  to  instruct  a  jury  that  he  has  no  right 
to  cross  over  or  under  the  railroad.  Kcuuas 
CenL  B'y  Oo,  t.  AUm,  31  R.  190. 

Under  a  deed  to  a  railway  company  of  a 
ri^ht  of  way  "for  all  purposes  connected 
with  the  construction,  use  and  occupation 
of  the  raflway,"  the  compauy  has  no  right 
to  take  sand  from  the  land  conveyed  to  build 
a  round-house.  Verwihfa  v.  CMoaao  etc,  B*ft 
O..  56  R.  279. 
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A  railroad  company,  in  the  construction 
of  a  bridge  upon  its  road,  built  stone  piers 
and  abutonents  on  lands  over  which  it  had 
acquked  the  right  of  way.  It  subsequently 
abandoned'the  construction  of  the  railroad 
at  that  place,  ffeld^  1.  That  the  piers  and 
abutments  did  not  pass  to  the  land-owner  ; 
2.  niat  the  fact,  that  upon  such  abandon- 
ment, the  owner  of  the  land  had  been  al- 
lowed to  take  possession  of  that  portion 
embraced  in  the  right  of  way,  and  hold  it 
for  a  period  less  than  was  required  to  ex- 
tinguish the  easement,  did  not,  of  itself 
imply  a  relin<|uiahment,  by  the  railroad  com- 
pany, of  its  right  to  enter  and  remove  the 
piers,  etc.  Wagner  ▼.  CkmUmd  etc,  B,  B, 
Co.,  10  R  770. 

18.  Compensatioii  to  landowner. 
— ^Where  a  railroad  company  takes  land  be- 
longing to  a  private  person  without  tender- 
ing compensation,  the  owner  is  not  confined 
to  the  statutory  remedy  for  the  assessment 
of  damages,  but  can  maintain  ejectment 
against  the  company.  Dankle  t.  Chicago 
etc.  B,  B.  Co,,  HR,  490. 

Under  a  state  constitution  not  in  terms 
requiring  payment  as  a  condition  precedent 
to  an  entry  upon  private  property  sousht  to 
be  acquired  for  public  uses,  a  railroad  cor- 
poration, authorized  by  the  legislature,  may 
enter  upon  private  property  necessary  to  its 
uses,  without  such  preliminary  payment, 
provided  the  means  ox  subsequently  enforc- 
ing such  payment  have  been  provided  by 
statute  ;  and  the  riffht  ol  way  thus  aoouired 
cannot  be  afifected  oy  a  constitutional  pro- 
vision, subsequently  adopted,  requiring  re- 
payment in  such  cases,  tfairo  etc  B.  B,  Co. 
V.  Turner^  25  R.  564. 

In  such  cases  the  landowner  is  restricted 
to  the  statutory  remedy  for  compensation, 
and  cannot  maintain  ejectment.    Ih. 

It  is  no  objection  to  a  claim  for  damages 
occasioned  by  the  erection  of  an  embank- 
ment by  a  railroad  corporation  in  altering 
the  ffrade  of  a  highway  that  the  section  men 
neither  authorized  nor  directed  the  making 
of  tiie  embankment.  Parker  r.  BoeUm  ^  m[ 
B.  B.,  50  D.  709. 

Compensation  for  incidental  damage 
caused  to  land  with  buildings  thereon  by  the- 
construction  of  a  railroad  near  to,  but  not 
crossing,  the  land,  may  be  recovered  where 
the  damage  is  actual  and  real,  and  capable 
of  being  pointed  out,  described,  and  apurc' 
ciated  ;  a  railroad  corporation  is  thereioiw 
liable  for  impairing  and  cutting  ofif  access  to 
such  land  by  the  construction  of  an  embank- 
ment in  front  of  the  same,  and  for  draining 
a  well  on  the  land  by  an  excavation  near 
thereto.    Ih. 

Damages  for  injuring  a  private  way  by  the 
construction  of  a  railroaa  across  the  same, 
may  be  recovered.     lb. 

BriHgep  and  lateral  embankments  con- 
structed by  a  railroad   for  the  purpose  of 
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raiaing  a  common  road  over  its  track,  cross- 
ing such  road,  are  as  much  a  part  of  its 
structure  authorized  by  itn  charter,  as  the 
railroad  itself;  and  a  person  damniiied 
thereby  may  recover  damages.    7&. 

A  railroad  corporation  can  not  object  that 
bridges  and  embiankments  erected  by  it  for 
the  purpose  of  carryiog  a  hiehway  over  its 
road  were  mad0  without  authority,  because 
preliminary  steps  had  not  been  had,  and 
thus  defeat  a  oUim  for  damages  caused 
thereby.    lb. 

A  railway  company  constructed  its  road 
through  a  navigable  lake,  thereby  cutting 
off  the  riparian  owners  from  access  to  the 
lake,  and  leaving  in  front  of  their  land  a 
pool  of  stagnant  water.  Htld,  that  they 
were  entitled  to  damages.  Dtlaplaint  ▼. 
Cltieago  etc  R'y  Co.,  24  R.  386. 

A  railroad  company  in  oonstructinff  its 
road  across  a  navigable  lake  occupied  land 
which  the  riparian  owner  had  made  by  fill- 
ing in  the  lake  in  front  of  his  land.  HM, 
that  he  was  not  entitled  to  damages  there- 
for. DUdrkh  V.  NorihujesUm  Union  R*y  Co,^ 
24R.399. 

In  order  to  construct  a  telegraph  line 
along  its  route  for  its  own  use,  a  railroad 
eompany  may  cut  down  trees  standing  on 
its  way,  without  incurring  any  additional 
liability  to  the  original  owner  of  the  land 
for  compensation;  and  if  such  telegraph 
line  is  constructed  bj  the  railroad  company 
and  another  for  their  joint  use,  the  latter, 
snd  tne  latter  alone,  is  liable  to  such  land 
owner  for  the  additional  damage  to  the  land 
by  the  use  of  the  telegraph  Ime.  Weatem 
Union  Tel  Co.  v.  Rich,  27  K.  159. 

In  a  proceeding  for  the  condemnation  of 
a  right  of  way  for  a  railroad  across  another 
railroad,  no  damages  may  be  allowed  on 
account  of  the  statutory  requirements  to 
■top  trains  at  such  crossings,  and  the  oouse- 
quent  impairment  of  the  hauling  caj)acity 
of  the  engines,  s^oh  requirement  being  a 
police  regulation  subject  to  legislative  re- 
peal, and  such  damages  being  too  vague  and 
Uidefinite  for  computation.  Chicago  <b  A.  R, 
R.  Co.  V.  JoUet  etc  R.  R.  Co.  44  R.  799. 

Owners  of  lots  abutting  upon  streets  only 
eroesed  bv  a  railway  are  not  entitled  to 
damages  for  construction.  Morgan  v.  Des 
Moines  dsSuL.  R'y  Co.  52  R  462. 

Where  a  railroad  company  has  construct- 
ed and  is  operating  its  road  through  land  of 
another,  without  having  instituted  condem- 
nation proceedings  or  acquired  title,  the 
owner  ot  the  land  may  elect  to  sue  for  dam- 
ages. Where  a  railroad  grade  has  been 
eonstructed  and  abandoned,  and  another 
eompany  takes  possession  and  appropriates 
it,  the  owner  of  the  land  is  entitled  to  re- 
oovet  the  value  of  the  land  taken,  as  en- 
hancAd  by  such  grade.  Where  a  railroad 
eompany  takes  possession  of  land  and  con- 
structs a  track  on  it  with  the  consent  of  the 


person  in  possession,  under  claim  and  color 
of  title,  and  the  paramount  owner  after- 
ward sues  for  damages,  the  railroad  com- 
pany cannot  be  compelled  to  pay  for  im- 
provements made  by  itself.  Ccken  r.  SL 
Louis  etc  R.  R,  Co.^  55  R.  242. 

19.  Occupying^  city  streets. — A 
railroad  company  may  use  a  public  street 
or  highway  when  authorized  by  its  charter, 
expressly  or  inferentially.  Cleveland  A  P. 
R.  R.  Co.  v.  Speer,  94  D.  84. 

The  phrase  "  any  land  "  in  railroad  char- 
ters has  its  common  law  and  technical 
meaning,  comprehending  all  structiues  up- 
on it.    lb. 

Where  the  charter  of  a  railroad  company 
expressly  authorizes  it  to  construct  its  roaid 
across  a  street,  and  imposes  on  it  the  burden 
of  restoring  the  street  to  its  former  state, 
or  in  sufficient  manner  not  to  impair  itsnse- 
f  ulness,  the  company  is  not  compelled  to  pay 
damages  to  a  person  who  owns  a  lot  lying 
adjacent  to  the  track,  unless  it  has  done 
some  iniury  to  his  property  in  performing 
the  work.  Nicholson  v.  New  York  etc  R. 
R.  Co.  56  D.  390. 

The  owner  of  land  used  as  a  street  may 
maintain  trespass  against  a  railroad  com- 
pany for  injury  caused  to  his  property  by 
the  company's  entering  upon  it  and  depos- 
iting materials  thereon,  oo  far  at  the  com- 
pany is  justified  in  entering,  in  oonseq^uenoe 
of  there  beins  a  highway  there,  it  is  not 
guilty  of  anything,  but  if  it  ffoes  beyond  its 
justification,  then  it  is  guUty  of  a  direct 
trespass.  If  its  justification  fails,  it  is  in 
the  same  condition  as  if  it  had  entered  upon 
a  separate  enclosure  not  subject  to  any  pub- 
lic easement.    lb. 

A  city  council  cannot  license  a  railroad 
company  to  injure  private  property  by  raia- 
ing the  grade  of  the  street  in  front  of  it^ 
and  such  a  license  will  not  defeat  a  recov- 
ery for  the  injury.  Proizman  v.  Indkmapoli§ 
etc  R.  R.  Co.,  68  D.  650. 

A  railroad  company  may  extend  its  track 
beyond  the  terminal  depot,  under  the  im- 
plied powers  in  its  charter,  for  the  accom- 
modation of  trains  while  discharging  and 
loading,  etc.,  where  such  extension  is  rea- 
sonable and  necessary,  and  may  appropriate 
private  property  therefor  upon  making  com- 
pensation ;  and  an  extension  of  two  hundred 
rods  on  an  important  road  is  not  nnreaaon- 
able.     lb. 

Raising  the  grade  of  a  street  by  a  railroad 
company  for  the  use  of  the  track  is  not 
taking  property  of  an  abutter  thereon  so  as 
to  entitle  him  to  pursue  the  statutory  rem- 
edy for  compensation,  it  seems,  but  his 
remedy  is  by  an  action  for  damages,    lb. 

An  agreement  by  a  railroad  company  to 
locate  a  railroad  through  a  city,  and  to 
cross  a  stream  north  of  a  certain  street,  re- 
quires the  company  to  crosH  that  stream 
where  a  northerly  line    from  said    street 
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would  interaect  it.  It  is  not  necessary  to 
cross  in  the  city  unless  such  line  strikes  the 
river  within  the  city.  New  Albany  A  8.  E. 
R,  Co,  ▼.  MdOormiek,  71  D.  337. 

While  an  incorporated  town  or  city  own- 
ing the  fee  of  streets  may  rightfully  author- 
ise a  railroad  company  to  occupy  its  streets 
with  a  track,  yet  the  railroad  company  is, 
■nder  the  organic  law  of  the  State,  liable  to 
the  property-owners  along  the  street  for 
direct  and  physical  damage  resulting  from 
the  constmcti«n  and  operation  of  <Jie  rail- 
road. Slone  ▼.  Fairbury  etc,  B,  B.  Co.,  18 
a.  556. 

Where  smoke  and  cinders  are  thrown 
from  the  engines  of  a  railroad  company  up- 
on plaintiff  property,  adjoining  a  street 
through  which  the  railroad  mns,  the  com- 
pany IS  liable  therefor.     Jb. 

An  abutting  owner  who  does  not  own  the 
•oil  of  the  street,  cannot  recover  for  any  in- 
jury to  his  freehold  resulting  from  the  pres- 
ence of  a  steam  railway  in  the  street,  but 
only  for  damages  resulting  from  such  mis- 
conduct in  its  management  as  amounts  to 
a  nuisance,  as  leaving  cars  standing  an  un- 
reasonable time,  unnecessary  noises  and 
dangerous  speed.  Grand  RapkU  etc  S,  Co, 
T.  Henel,  31  R.  306. 

Where  a  street  railway  company  unrea- 
sonably use  a  street  in  a  city  for  storing  and 
switching  cars,  to  the  special  injury  of  an 
abutting  land  owner,  the  latter  may  main- 
tain an  action  therefor  against  the  company, 
although  the  fee  of  the  street  is  in  the  city. 
Mahady  v.  Bushwkk  B,  B,  Co.,  43  R.  661. 

A  railroad  company,  using  a  public  street 
(or  a  terminal  yard,  without  having  made 
compensation  to  the  adjoining  land -owners, 
and  thereby  cansinff  a  nuisance  to  neighbor- 
ing dwellings,  may  oe  restraiiisd  by  injunc- 
tion, although  such  use  is  authorized  by  the 
legislature  and  is  necessary  to  the  business. 
Pamtyhania  B,  Co.  v.  Angel,  56  R.  1. 

The  public  authorities  may  authorize  the 
construction  and  operation  of  a  railway  for 
passensers  in  a  city  street,  without  com- 
pensation to  adjacent  lot-owners,  although 
the  railway  is  operated  by  steam-motors, 
and  is  used  also  to  transport  passengers 
from  its  terminus  in  the  city  to  a  point 
eighteen  miles  outside  the  city.  NeweU  v. 
MmneapoBa  etc  B*y  Co.,  59  R.  303. 

Sach  a  lot  owner,  the  defendant  being  in 
poeaession  of  the  street,  may  not  raise  the 
objection  of  ultra  trirea,    Ih. 

By  the  first  section  of  a  city  ordinance  a 
street  railway  company  was  authorized  to 
build  its  road  over  and  across  certain  streets 
of  the  city,  provided,  it  should  be  built  "  on 
the  grade  of  the  city. "  By  the  second  section 
the  company  was  authorized  to  build  a  bridge 
across  a  river  running  through  the  city. 
Held,  that  the  clause  in  the  first  section 
relative  to  grade  did  not  prohibit  the  com- 
pany from  erecting  suitable  embankments. 


above  grade,  as  approaches  to  the  river ;  and 
that  the  company  was  not  liable  to  a  lot- 
owner  for  damages  resulting  from  the  erec* 
tion  of  the  embankment.  SlaUen  v.  Des 
Moine*  Valley  B.  B.  Co.,  4  R.  205. 

20.  liocating  the  route  generally. 
—  A  railroad  authorized  to  be  built  at  one 
place,  if  built  at  other  places,  is  a  mere 
nuisance  on  every  highway  it  touches  in  its 
illegal  course.  Com.  v.  Erie  etc  B.  B*  Co., 
67  D.  471. 

A  railroad  corporation,  as  well  as  its 
directors,  is  chargeable  with  notice  of  the 
time,  place,  and  manner  of  the  location  of 
its  road.  City  qf  Aurora  v.  West^  85  D. 
413. 

A  railroad  company  may  locate  its  road 
and  stations  on  such  route  and  at  such 
points  as  in  its  judgment  will  be  beneficial 
to  its  own  and  the  public  interest,  in  the 
absence  in  its  charter  of  any  prescribed 
limit  of  approach  towards  buildings  and 
bridges.  Frankford  T.  Co.  v.  Philadelphia 
B.  B.  Co.,  9ZD.  70S. 

The  exercise  of  discretion  of  a  railroad 
company  in  location  and  construction  of  its 
road  cannot  be  collaterally  reviewed  at  the 
instance  of  a  private  individual,  where  the 
company  is  authorized  to  locate  its  road  by 
the  most  direct  and  least  expensive  route, 
and  the  location  and  construction  of  the 
road  has  been  completed ;  because  the  act 
of  the  company  was  not  void.  Cleveland  A 
P.  B.  B.  Co.  V.  Sp^er,  04  D.  84. 

The  commonweslth  only  can  call  a  rail- 
road company  to  account  for  a  voidable  act 
in  locating  and  constructing  its  road,  be- 
cause  other  ground  should  have  been  taken, 
after  the  location  and  construction  of  the 
road  has  become  complete  under  an  author- 
ity to  locate  it  by  the  most  direct  and  least 
expensive  route,     lb. 

A  railroad  company  cannot  construct  its 
road  along  the  shore  of  tide  water,  below 
high-water  mark,  without  a  specific  grant 
from  the  state.  Stevens  v.  Paterson  etc.  B. 
B.Co.,Z  R.  269. 

The  location  of  a  railroad  by  a  jury  in- 
stead of  by  the  company,  under  an  act 
authorizing  the  company  to  locate  the  road, 
such  location  to  be  approved  by  the  court  of 
quarter  sessions  upon  report  of  a  jury  after  a 
view, is  no  ground  of  objection  to  the  location, 
for  the  provision  being  for  the  benefit  of  the 
company  it  may  waive  it,  or  the  jury  may 
be  regarded  as  its  agent.  Case  of  Pldtadel- 
phia  etc  B.  B.  Co.,  36  D.  202. 

An  exception  depending  on  a  literal  inter- 
pretation of  a  statute  authorizing  the  loca- 
tion of  a  railroad  is  not  to  be  favored.     lb. 

The  objection  that  the  jurors  were  not 
sworn  according  to  the  general  road  law, 
under  a  special  statute  authorizing  a  view 
and  report  of  the  location  of  a  railroad  by  a 
jury  of  six,  is  unavailing  where  the  statute 
prescribes  no  oath.     lf». 
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81.  Ohanginc^  the  location  or  route. 
—  A  railroad  company  haying  once  located 
their  road,  under  a  charter  that  fixes  merely 
A  few  points  through  which  the  road  is  to 
pass  from  its  commencement  to  its  terminns, 
Teaying  the  location  of  the  road  between  the 
points  specified  to  the  discretion  of  the  cor- 
poration, has  no  right  to  change  the  location 
either  upon  the  property  of  an  iudiyidaal  or 
from  one  part  of  a  street  or  highway  to 
another.  ZiUle  Miavni  R,  R.  do,  ▼.  yavlor, 
59  D.  667.  But  compare  Mi$Mppi  ^  T.  B. 
R,  Co,  Y.Detfaney,  2  K.  608. 

A  railroad  company  is  Uable  for  damage 
caused  to  a  grocery  and  dwelling  by  a  relo- 
cation of  their  road  upon  a  public  street  so 
that  the  track  lay  near  the  premises,  thereby 
depreciating  their  value.  lUtUe  Uiama  R,R, 
Co.  T.  Naylar,  59  D.  667. 

Under  a  statute  antiiorizuDg  railroad  com- 
panies to  take  and  h<dd  '*so  much  real 
estate  as  may  be  necessary  for  the  location, 
construction,  and  oonvenient  use  of  their 
road,"  they  are  not  authorized,  nor  can  they 
be  compelled,  to  take  and  pay  for  a  right  of 
way  which  has  been  condemned,  but  which 
cannot  be  used  for  either  of  the  purposes 
named  in  the  statute.  Qtoar  ▼•  Dubuque  etc 
R.  R.  Co.,  89  D.  550. 

A  plan  in  accordance  with  whieh  a  right 
of  way  for  a  railroad  across  private  land 
was  condemned  cannot  be  chuiged  at  the 

Pleasure  of  the  promoter.  Zjonoe's  Appeal, 
3  D.  722. 

Where  the  Vermont  Central  Railroad 
Company  acquired  title  to  land  in  Vermont 
by  warranty  deeds  in  the  usual  form,  which 
limd  they  subsequently  abandoned  for  rail- 
road purposes,  having  changed  the  location 
ol  their  road,  —  hela,  that  the  land  did  not 
revert  by  reason  of  such  abimdonment,  but 
that  the  railroad  company  by  said  deeds 
acquired  a  title  in  fee  to  the  same.  Page  v. 
Heineberg,  94  D.  378. 

22.  Proceedings  to  acquire  title, 
generallv.  —  Where  a  land-owner  agrees 
with  a  railroad  company  upon  the  compen- 
sation to  be  made  for  lands  over  which  the 
road  is  laid,  and  permits  the  company  to 
take  possession  of  the  land  and  construct 
their  road  thereon,  it  is  too  late  for  him  to 
take  advantage  of  the  omission  of  the  com- 
pany to  record  the  survey,  as  required  by 
Its  charter.  Troy  ^  B.  R.  R.  Co.  v.  Potter, 
1  R.  325. 

Where  a  railroad  company  entered  upon 
land  in  good  faith  under  the  belief  that  it 
had  title  thereta — held,  that  it  was  not  a 
naked  trespasser  though  the  title  was  in  fact 
in  another ;  and  that  it  was  entitled  to  all 
legal  protection  to  its  improvements  upon 
the  premises  given  by  the  statute  to  the 
parties  in  possession  under  color  of  title,  and 
that  the  rails  and  ties  were  not  the  property 
of  the  land-owner.  Mietiamppi  A  T.  R.  R* 
Ob.  V.  Devaney,  2  R:  608. 


28.  Asseesment  of  damages  fior 
lands  taken.  — In  the  appraisement  of 
damages  for  locating  a  railway  on  one'e 
premises,  every  injury  is  indnded  that  the 
owner  would  sufiTer  by  the  construction  of 
the  road  in  a  reasonable  manner,  and  its 
continuance  with  care  and  prudence.  Water* 
mam  t.  Oomieetiaa  ete,  R,  R.  Co.,  73  D.  326. 

An  assessment  of  damages  for  land  taken 
for  a  railroad  does  not  cover  damages  occa- 
sioned to  the  owner  by  the  diversion  of  a 
natural  stream  of  water,  although  such  di- 
version is  necessary  to  the  proper  constroo- 
tion  of  the  road-bed.  StodgMU  v.  Chicago 
etc.  R.  R.  Co.  22  R.  211. 

The  damages  paid  to  a  land-owner  by  a 
railroad  company,  when  it  acquired,  ei'ttier 
by  grant  or  condemnation,  title  of  lands,  do 
not  cover  any  injury  resulting  from  negli- 
gence or  unskillfulness  in  constructing  or 
operating  the  road.  Delaware  etc  R,  R,  Co. 
V.  Salmon,  23  R.  214. 

Where  one  railroad  company  seeks  to  ao> 
quire  a  right  of  way  across  the  tracks  of 
another,  althoueh  it  stipulates  to  oonstmet 
and  maintain  aU  necessary  frogs  and  crose- 
ings,  yet  the  other  may  show  and  recover 
for  injury  to  the  value  of  the  road  and  its 
capacity  to  do  business.  Chicago  etc  Ind.  R. 
Co.  V.  Snglewood  Cotmectmg  Jry  Ooi  56  R. 
178. 

Where  a  railroad  company,  without  hav- 
ing acquired  a  right  of  way,  enters  upoa 
land,  and  constructs  its  road  thereon,  and 
afterward  proceeds  in  condemnation  pro- 
ceedings, the  landowner  is  not  entitled  to 
have  t£e  value  of  tiie  railroad  placed  on  hie 
land  included  in  the  damages  in  such  pro- 
ceedings. LouinUle  etc  R.  R.  Co,  y.  jSkb- 
son,  56  R.  809. 

24.  Consequential  damages.  —  A 
"taking"  of  property  for  pnblio  use,  withia 
the  meaning  of  the  constitutional  prohibi- 
tion, refers  to  a  taking  of  it  altogether,  end 
not  to  a  mere  consequential  injury.  Gisc 
qf  Philadelphia  etc  R.  R.  Co.,  86  D.  202. 

In  an  action  by  the  owner  of  land  against 
a  railroad  company  for  damages  in  bimdii^^ 
their  road,  the  jury  may  be  propeily  in- 
structed that  they  cannot  compensate  the 
plaintiff  for  risk  of  fire  to  his  oani  or  its 
contents,  nor  hold  the  company  responsible 
for  anything  that  mi^ht  be  burned,  nor  for 
the  risk  of  such  bnmmg.  But  if  the  prox- 
imity of  the  road  to  the  building  is  such  as 
to  make  danger  from  fire  imminent,  so  that 
no  man  of  common  prudence  would  nee  it 
for  the  purpose  of  a  bam,  bat  would  be 
driven  from  it  and  compelled  to  provide  a 
bam  elsewhere,  then  plaintiff  is  injured,  and 
they  must  consider  it  in  estimating  the 
effect  of  the  road  upon  the  owner's  property. 
Wilmington  etc  R.  R.  Co.  Y.  Stealer,  li» 
D.  574. 

In  estimating  damages  arising  from  build* 
4ng  a  railroad  upon  private  property,  a  ~ 
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parison  of  its  value  at  the  time  that  the 
road  was  projected,  and  its  yalae  at  the 
time  of  its  oompletioii,  should  be  made,  and 
while  the  jury  cannot  compensate  for  risk 
from  fire,  still  the  offset  wuch  the  proxim- 
ity of  the  road  to  a  bam  woold  produce 
upon  the  market  valne  of  the  property  is  a 
proper  sabject  for  compensation.  /&•  But 
the  depreciation  of  yalne  arising  from  the 
proximity  of  the  road«  and  the  mnning  of 
trains  should  be  considered  only  so  far  as  is 
due  to  proximity,  secured  by  means,  and  as 
a  resolt  of  such  taking.     Walktr  t.  Old  CM- 

Injury  from  proximity  of  buildings,  intor^ 
raption  to  their  ordinary  use  of  the  avenues 
of  passage,  inconvenience  caused  by  embank- 
ments and  cuts,  and  such  matters,  are 
proper  subjects  for  consideration  in  esti- 
mating the  depreciation  of  the  value  of  the 
property  as  a  whole.  Wilmington  etc  B,  B, 
Co,  V.  Sunder,  100  D.  574. 

Bveiy  agency  which  works  an  injury  or 
depreciates  its  value,  recognised  by  the 
eomm<m  law,  should  be  taken  into  consid- 
eration, if  they  are  tiie  direct  and  imme- 
diate consequenoo  of  the  constmotioii  d  the 
road.    lb. 

The  effocti  of  nmse,  smoke,  soot  and  the 
like,  are  not  distinct  elements  of  damage, 
hat,  in  estimating  the  depreciation  in  value 
of  the  entire  tract,  these  causes  may  be 
eonsideied,  in  so  far  ae  the  annoyance  end 
tnoonvenienoe  arising  therefrom  are  in- 
ereaaed  by  reason  of,  and  as  an  incident  to 
the  taking  of  a  part  of  the  land.  Walter  v. 
OUCobmg  tie.  M'p  0(K,  4B.  609. 

The  torning  of  surf aoe  water  upon  land, 
lor  tile  emhanJunent  of  a  raihroad,  is  a  proper 
emncnt  in  eetimating  the  damage  to  the 
land-owner  by  the  construction  of  a  railroad. 
lb, 

85.  Badaotioiis  finr  b«xi0fit«.^ln 
awarding  damages  to  the  owner  of  lands 
taken  the  exposure  of  his  remaining  land 
and  buildings  to  fire  from  the  railroad  en- 
gines may  be  taken  into  consideration,  not- 
withstanding the  company  is  by  statute 
Kable  for  any  fire  so  caused ;  but  the  bene* 
iits  which  the  owner  in  common  with  others 
derive  from  the  railroad  cannot  be  consid- 
ered to  reduce  Ms  damages.  Adden  v. 
WhiUMomUaitiM  i?.  B.  Co.,  20  R.  220. 

A  railway  was  located  through  a  farm, 
leaving  land  of  the  owner  on  each  side.  The 
company  acquired  tiie  exclusive  use  of  the 
land  taken.  Provision  was  made  by  the 
company  for  the  owner's  crossing  the  loca- 
tion, and  for  the  drainage  and  flowage  of 
hia  cranberry  meadow  thus  cut  off,  he  accept- 
ing and  using  the  same  with  the  mutual 
understanding  that  he  had  a  right  so  to  do. 
Eddf  tiiat  these  facts  could  not  be  consid- 
ered in  reduction  of  the  damages,  the  use 
of  the  privileges  being  merely  submissive 
snd  subject  to  the  paramount  right  of  the 


corporation*     Old  Oohmt  T.  JflJZer,  S8  R. 
194. 

2.    flwiiii  wi^iy  Os  Road;  amd  UaUSBti  f» 

96.  Daty  of  the  oompanj,  genor- 
ally.  -—  A  railroad  company  must  construct 
its  works  with  proper  skill  and  care,  and 
with  due  regard  to  the  features  of  the 
ground  over  which  its  road  passes.  Pilti»' 
burgeie.  B'p  Ob.  v.  CKUeland,  94  D.  97. 

Prudence  and  care  ma^  require  the  com- 
pany to  keep  open  a  ditch  to  prevent  an 
accumulation  of  water  on  the  land  adjoin- 
ing the  track  and  owned  by  other  parties, 
but  it  is  a  question  of  fact,  and  not  of  law. 
WdOerman  v.  CaimediaU  tie,  B,  B.  Oo,^  73  D. 
826. 

A  railroad  oompanv  is  not  authorized  to 
use  a  right  of  way  taken  under  the  right  of 
eminent  domain  for  any  other  independent 
purpose  than  that  for  which  it  is  taken. 
Xonoe's  Appeal,  93  D.  722. 

Where  work  shall  begin  upon  a  railroad 
lies  wholly  in  the  discretion  of  the  man- 
agers of  the  company  where  it  has  a  lawful 
right  to  extend  its  road  from  a  given  point 
in  one  state  to  a  certain  point  in  another 
stote.  CUMkmd  A  P.  R.  B.  Oo,  y.  Speer.U 
D.  84. 

A  railroad  company,  aided  hi  the  con« 
struction  of  its  road  by  taxation  of  a  town- 
ship at  one  terminus  of  its  proposed  route, 
may  be  compelled  to  construct,  maintain 
and  operate  its  road  to  that  point,  and  on  a 
foreclosure  sale  of  the  road  and  the  com- 
pany's franchise,  the  purchaser  incurs  tlie 
same  obligation.  8iaU  v.  CkObral  Iowa  B*p 
Uo, ,  60  R.  806* 

27.  Idability  for  damage  or  injury 
caused  by  defects.*—  1.  In  genaraL-^  A 
railroad  corporation  has  right  to  construct 
its  road  in  any  suitable  and  proper  maanOi* 
for  its  own  convenience  and  the  public  ac- 
commodation, and  the  ri^ht  to  vary  and 
change  that  construction  within  the  estab- 
lishea  limits  of  its  road  from  time  to  time 
forever.  Johmon  v.  AUaanik  dc  B,  R,  On.. 
69  D.  660. 

A  land-owner  can  maintain  no  action 
against  the  company  for  any  loss  or  injury 
wnich  results  from  building  its  road  in  a 
suitable  and  proper  manner.     lb. 

The  corporation  is  liable  for  all  damages 
resulting  from  improper  and  unsuitable  con- 
struction of  its  road  over  the  lands  of 
another.    lb, 

A  railroad  is  bound  to  keep  the  road  in 
repair,  so  that  persons  and  {|ruperty  may  at 
all  proper  times  pass  over  it  in  safety,  and  is 
liable  tor  .injuries  for  neglect  of  this  du^. 
Cumberland  Valley  R.  B,  Co.  v.  Hughei,  61 D. 
613. 

A  company  is  liable  for  injury  caused  bf 


*  Liability  for  defects  in  roadway*  aee  note,  W 
K.749. 
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making  excavation  on  its  own  land  so  near 
to  the  land  of  an  adjoining  owner  that  the 
soil  of  the  latter,  withoat  any  artificial 
weight  imposed  npon  it,  slides  into  snoh  ex- 
cavation. jRieharcUon  v»  Vermont  Central  B.  B. 
Co.,  60  D.  283. 

Affecting  land  injnrionsly  by  the  constmc- 
tion  of  a  railroad  is  not  a  taking  of  it  for 
pnblic  nse  within  the  purview  of  the  consti* 
tntion  of  Vermont ;  and  a  railroad  company 
which  constmcts  its  road  in  a  pradent  uid 
reasonable  manner  is  not  liable  to  individ- 
uals for  consequential  dam^es  to  their 
premises  caused  by  the  buildine  of  an  em- 
bankment upon  an  adjoining  pubuc  highway 
which  such  railroad  crosses.     Jb. 

The  company  is  liable  for  the  manner  of 

oonstructing  an  embankment,  if  the  mode  of 

construction  is  fairly  within  the    charter 

powers  of  the  company.     Jones  v.  Weaitm 

Vermont  H.  B,  Co,,  65  D.  206. 

Consent  to  suffer  land  to  be  overflowed 
in  consequence  of  building  a  railroad  em- 
bankment is  not  a  waiver  to  the  right  to 
damages  for  defective  construction.    7b. 

Negligence  or  carelessness  of  the  company 
in  executing  work  on  their  road  is  a  tort 
for  which  an  action  at  law  will  lie.  The 
fact  that  it  is  not  liable  for  the  necessary 
eonsequences  of  the  location  and  proper 
oonstruction  of  its  road,  except  so  far  as  it 
is  made  liaMe  by  its  charter,  does  not  jus- 
tify unskillfulness  and  unnecessary  injury 
in  the  mode  of  performing  the  work,  or  in 
the  character  of  the  structures  erected, 
PiUaburg  etc  R'y  Co.  v.  OUUIand,  94  D.  97. 

A  railroad  company  in  constructing  its 
road  and  works  is  bound  to  brinff  to  their 
execution  the  engineering  knowled|;e  and 
skUl  ordinarily  known  andpracticedmsuch 
works.    lb. 

The  corporation  is  not  exempted  from 
liability  for  injuries  caused  to  public  or  pri- 
vate rights  by  the  manner  in  which  it  has 
constructed  or  maintained  its  road,  by  a 
statute  which  "ratifies  and  confirms"  the 
" location  "  of  the  railroad,  and  the  "rail- 
road" as  "actually  laid  out  and  constructed. " 
Salem  v.  Eastern  B.  B.  Co.  96  D.  650. 

2.  lAaWityfor  negUgenee  o/contradora,  — 
A  railroad  company  is  liable  for  the  negli- 
gent acts  of  contractors  engaged  in  con- 
structing its  road.  Clucago  etc  B.  B.  Co.  v. 
McCarthy,  71  D.  285.  So  held,  where  a  rail- 
road corporation  contracted  with  other  par- 
ties to  build  part  of  its  road,  and  while  they 
were  blasting  rocks  a  fragment  struck  plain- 
tiff, injuring  him.  Stone  v.  (7.  B.  B,  Co.  51 
D.  192. 

The  liability  of  the  company  and  of  their 
agents  for  injuries  committed  by  their  agents 
upon  the  road  exists  during  the  time  of  con- 
struction of  the  road,  under  the  Michigan 
statute  requiring  every  railroad  corporation 
formed  under  it  to  "erect  and  maintain 
fences  on  the  sides  of  their  road,**  and  does 


not  for  the  first  time  attach  when  the  road 
is  operated.    Qardner  v.  Smith,  74  D.  722. 

A  contractor  for  construction  of  the  road 
is  an  agent  of  the  company,  within  the  letter 
and  spirit  of  the  iU>ove  act,  who,  by  assum- 
ing control  of  a  section  of  road,  assumes 
also  the  liability  imposed  by  law  upon  the 
company.    lb, 

A  railway  company  is  not  liable  for  dam- 
ages resulting  from  negligence  in  the  man- 
agement of  one  of  its  trains,  while  being 
used  and  governed  b^  contractors  in  the  con- 
struction of  a  portion  of  its  road  under  a 
contract  with  the  company.  Cwmmgham  v. 
International  B.  B,  Co.,  32  R.  632. 

A  railroad  company  employed  a  oontractor 
to  construct,  "  under  the  general  supervis- 
ion of  the  chief  engineer  of  the  company," 
a  portion  of  its  road;  and  the  sub-ccmtractors 
and  their  employees  committed  various  tres- 
passess  and  injuries  on  the  lands  of  plaintifBk 
Jleldf  that  the  company,  not  having  directed 
the  acts  complained  of,  nor  having  any  eon- 
trol  over  the  persons  who  oommitted  them, 
and  the  injuries  not  being  the  natural  result 
of  the  work  contracted  to  be  done,  plaintiff 
could  not  recover  of  the  company ;  notwith- 
standing the  statutes  provided  that  the  com- 
pany should  be  liable  "  for  tresspasses  and 
mjuries  to  lands  and  buildings  adjoining,  or 
in  the  vicinity  of  its  roads,  committed  by  a 
person  in  its  employ  or  occasioned  by  its 
order."  The  statutory  provision  does  not 
embrace  the  acts  of  contractors.  Eaton  v. 
European,  etc  B*y  Co.,  8  R.  430. 

A  railroad  company  let  by  contract  the 
entire  work  of  constructing  its  road.  The 
contractor  sublet  a  part  of  the  work. 
Throuffh  the  negligence  of  men  employed  by 
the  sub-contractor  in  performing  the  work, 
stones  and  rocks  were  thrown  by  a  blast  npon 
plaintiff's  adjoining  property,  injuring  it. 
Ueld,  that  the  railroad  company  was  not 
liable  therefor.  McCafferty  v.  SpiKylen 
Duyviletc  B.  B.  Co.,  19  B.  267. 

3.  Interference  uM  wUercoursee,  draina^ 
toells,  etc  —  A  railroad  coiporation  has  a 
right  to  construct  its  road  in  a  suitable 
and  proper  manner,  whatever  may  be  the 
injury  to  the  residue  of  the  lands  of  same 
owner;  but  the  mere  purchase  of  the  fee- 
simple  does  not  authorize  it  to  flow  water 
upon  lands  above  its  road  and  on  a  stream, 
althou^  its  rights  in  this  respect  are  moT« 
extensive  than  it  would  have  as  an  owner 
against  the  party  whose  lands  have  been 
taken  for  the  road.  Joknaon  v.  Atiantic  etc 
B.  B.  Co.  69  D.  560. 

In  all  ordinary  cases,  a  railroad  company 
in  building  its  road  has  no  right  to  obstruct 
a  natural  watercourse,  and  must  construct  a 
culvert  or  drain,  wilii  a  proper  grade,  to 
carry  off  the  water.    lb. 

In  cases  of  necessity,  the  oompany  in 
building  its  road  in  a  suitable  and  proper 
mMmer  may  wholly  obstruct  a  natural  wa^ 
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tereourse,  and  submerge  lands  of  the  owner 
other  than  those  taken  for  the  track,  with- 
out beinc  answerable  for  any  damage  re* 
raltinff  from  that  cause;  for  it  will  be 
regarded  as  baring  acquired  the  right  to 
flow  sQch  lands.     Vo. 

A  railroad  company  exeavating  for  pur- 
poses of  its  road-lwd  within  the  limits  of  its 
right  of  way,  is  not  liable  for  the  draining 
of  the  well  of  an  adjacent  owner  caused 
thereby.  New  Albany  etc  B.  JL  Co.  ▼.  Pe- 
terfon,  77  D.  60. 

The  oompany  is  not  liable  for  making 
erections  in  running  streams,  where  they 
are  guilty  of  no  want  of  proper  oare  and 
skill,  unless  they  directly  affoct  the  riparian 
owners.  Henry  t.  Vermont  CenL  E»  A  Co., 
73  D.  329. 

The  company  is  liable  for  making  erec- 
tions in  a  running  stream,  where  the  ripa- 
rian owner  above  is  injured  by  the  rii>e  or 
flowing  back  of  water,  occasioned  by  such 
erections  below  him.  lliis  is  a  direct  injury, 
ud  the  company  must  guard  against  it.  Jb. 

The  company  is  not  liable  for  making 
necessary  erections  in  a  running  stream. 
although  a  riparian  proprietor's  land  1>eI<»Mr 
has  been  gradually  washed  away  by  a  change 
in  the  course  of  the  current  of  the  stream  ; 
and  it  makes  no  difference  whether  such 
erections  have  been  made  in  a  careless  and 
anskillfol  manner  or  not.  The  injury  is 
merely  oonsequential,  and  one  of  those  re- 
mote consequences  which  the  law  will  not 
make  the  basis  of  action.     lb. 

Where  a  railway  embankment  obstructs 
snd  turns  the  surface  water  on  to  the  land 
of  an  adjacent  owner,  through  whose  prem- 
ises the  railway  goes,  the  owner  may  recover 
damages  therefor,  although  he  has  received 
eompensation  for  the  taking  of  the  land  for 
the  ri^ht  of  way.  Drake  v.  Chicago  etc.  Ry 
Co.,  60  R.  746. 

A  railroad  company  obstructing  the  ditches 
and  drains  of  a  plantation  and  causing  an 
overflow  by  its  embankment  is  liable  for  the 
consequent  loss  of  crops.  Payne  t.  Morgan 
etc.  8.  8.  Co.  58  R.  171. 

28.  Enjoining  construction. — ^Where 
land  has  been  conveyed  in  fee  to  a  city  in 
trust  for  the  purposes  of  a  street,  abut- 
ting owners  may  enjoin  the  construction 
of  a  steam  railway  in  such  street,  when 
it  would  be  materially  injurious  to  their  ad- 
joining premises,  until  the  right  has  been 
acquired  by  condemnation  proceedings.  Rail' 
irryy  Co.  v.  Laiorenre^  43  R.  419. 

A  public  street  in  a  town  ran  through  the 
yard  of  a  railroad  company.  The  town  au- 
thorities granted  to  a  street  ear  company 
the  right  to  lay  and  operate  their  track 
thruugh  that  street.  Held^  that  the  street 
car  oompany  should  not  be  enjoined  from 
laying  and  using  their  track  through  the 
street  in  the  yard.  Texas  A  P.  R*yCo.  v. 
BoudaU  Sired  R'y  Co.,  53  R.  739. 


29.  Switches  and  side-tracks. — The 
power  to  construct  a  railroad  includes  au- 
thority to  make  switches  and  side-tracks, 
althou|;h  not  expressed,  because  they  are 
essential  to  the  use  of  the  road,  wlfekuid 
A  P.  R,  R.  Co,  T.  Speer,  94  D.  84. 

^  The  spot  where  switches  should  be  placed 
lies  in  the  absolute  discretion  of  the  com- 
pany, and  cannot  be  readjudged  by  a  private 
citizen,  where  the  right  to  side-tracks  for 
standing  room,  or  to  pass  from  the  main 
track  to  the  shops  or  yards  of  the  company, 
is  clearly  given.    76. 

An  action  cannot  be  maintained  by  a  oiti- 
sen  for  injury  to  his  property  from  noise, 
smoke,  and  stench  of  locomotives  and  trains, 
arising  from  the  location  of  railroad  switches 
and  side  tracks  near  his  house.    lb. 

30.  Interpretation  of  contraots  for 
railroad  construction.  —  Contracts  for 
construction  of  railro&ds  and  canals  made 
between  parties  engaged  in  such  undertak* 
ings.  although  they  contain  provisions  more 
stringent,  arbitrary,  and  penal  than  those 
that  usually  characterize  contracts  between 
individuals,  will  be  sustained  and  enforced, 
where  there  is  no  evidence  of  any  fraud  or 
impiisition  in  their  procurement.  Iranmoe  t. 
Burke,  55  D.  519. 

Where,  in  a  contract  between  a  principal 
contractor  and  a  subcontractor  for  the  con- 
struction of  a  railroad,  it  is  stipulated  that 
the  work  shall  be  subject  to  the  supervision 
and  control  of  the  engineer  of  the  railroad 
company,  and  that  the  estimates  made  by 
him  as  to  the  quantity,  character,  and  value 
of  the  work  done  shall  be  conclusive  l)e- 
tween  the  parties,  the  engineer  thereby 
becomes  the  agent  of  both  ^trties  to  make 
the  estimates,  and  the  estimates  made  by 
him  will  be  final,  in  the  absence  of  fraud,  or 
of  such  gross  mistake  as  amounts  to  fraud. 
The  term  "value  "  in  such  contract  is  to  be 
distinguished  from  the  term  "price"  as  ap- 
plied to  the  quantity  of  any  of  the  different 
classes  of  work  mentioned  therein,  and  the 
engineer  in  making  the  estimate  may  deduct 
from  the  quantity  of  work  done  what  will 
equalize  tne  part  taken  out  as  to  quality 
and  value  with  the  whole  work.    75. 

A  stipulation  of  forfeiture  of  twenty  per 
cent,  of  the  price  to  be  paid  for  work  in  a 
contract  for  tlie  construction  of  a  section  of ' 
a  railroad,  under  the  adjudication  of  a  com- 
petent engineer,  is  no  more  than  a  reason- 
able provision  for  securing  the  progress  of 
the  work,  and  a  limited  indemnity  to  the 
person  with  whom  the  contract  is  made,  to 
enable  him  to  employ  others  to  complete  the 
unfinished  work.  The  sum  so  stipulated  is 
not  a  mere  penalty,  but  the  measure  of  re* 
paration  for  failure  to  perform  the  contract. 
lb, 

A  railroad  company  let  certain  work  to  a 
contractor,  furnishing  him  with  a  construe- 
tion  train  with  an  engineer  to  run  it.  Except 
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in  respect  to  speed  and  Bide>tracking  for 
other  trains,  the  train  was  under  the  con- 
trol of  the  contractor.  The  company  was 
boand  to  discharge  the  engineer  on  the  con- 
tractor's complaint ;  otherwise  the  company 
controlled  him  ;  and  it  paid  his  wages,  but 
deducted  them  from  the  amount  due  the  con- 
tractor. Held,  that  the  engineer  was  the 
servant  of  the  company.  New  Orieana  etc  R, 
R,  Co,  V.  Norwood,  62  R.  191. 

S.    Fence»,   Crosainge,  Cuherta,  <md  CatUe- 

guards, 

81.  Fences.  1.  Vaiidii^oftheitatute^*^ 
A  railroad  company  is  subject  to  reasonable 
police  reffulations,  and  in  pursuance  thereof , 
the  legislature  has  power  to  require  it  to 
fence  its  road,  and  to  erect  and  maintain 
cattle-guards  at  crossing,  or  to  respond  in 
damages  to  all  injuries  arisine  from  a 
failure  lo  to  do ;  and  this,  though  no  such 
power  is  reserved  to  the  state  in  the  charter. 
Gorman  ▼.  Pacific  R.  R,,  72  D.  220. 

A  statute  regulating  fencing  of  railroads 
and  holding  companies  liable  for  injury  to 
aniinals,  caused  by  want  of  tuch  fences,  ia  a 
police  regulation  for  the  protection  and 
safety  of  passengers,  rather  than  for  the 
protection  of  the  owners  of  animals,  and 
therefore  the  leffislature  possesses  the  power 
to  prescribe  sucn  a  regulation,  either  at  the 
formation  of  the  company,  or  after  the 
charter  has  been  granted  and  the  road  built, 
and  though  such  charter  ia  not  amendable. 
New  Albany  etc  R.  R.  Co,  v.  THUon,  74  D.  195  ; 
Wiwma  etc  R.  R,  Co.  v.  Waldron,  88  D.  100. 

A  railroad  company  not  required  by  its 
charter  to  make  or  rebuild  fenc<^s  along  its 
track,  was  afterward,  by  a  statute,  directed 
to  repair  fences  along  its  line  "  destroyed  by 
fire  caused  by  the  runninff  of  trains  or  by 
the  employees  of  the  road."  Held,  a  valid 
exercise  of  the  police  power  of  the  state. 
PewMlyvania  R,  R,  Co.  v.  RibUt,  5  R.  360. 

%  And  how  conMrued, —  An  act  of  the 
legislature  which  provides  a  forfeiture  of 
^ne  hundred  dollars  by  all  railroads  neglect- 
ing to  erect  and  mamtain  certain  fences 
along  their  line  of  road,  being  a  remedial 
act  passed  for  the  protection  of  property 
peculiarly  exposed  oy  the  introduction  of 
railroads,  applies  to  corporations  existing 
.before  its  passage.  Norris  v.  Androscoggin 
R.  R,  Co.,  63  D.  621 ,-  Wilder  ▼.  Mamt  OmL 
R,  R,  Co.,  20  R.  698. 

In  Indiana  railroad  companies  are  required 
tiy  statute  to  fence  their  roads,  and  tiie  law 
so  providing  is  construed  as  a  police  regula- 
tion for  the  safety  of  the  public ;  and  there- 
fore the  fact  that  a  railroad  runs  alongside 
of  a  public  highway  would  seem  to  require 
peculiar  care  on  the  part  of  the  company  in 
complying  with  the  law.  Indiana  etc  R.  R, 
Co.  V.  Guard,  87  D.  827. 

*  Validity  of  statutes  requirlnff  feneinff  in  of 
railroads,  see  note.  34  &.  US,  U6. 


The  "  suitable  "  fences  which  railroad  cor- 
porations are  required  to  erect  and  maintain 
on  both  sides  of  their  roads,  by  Mass.  Oen« 
8tat.,  ch.  63,  sec.  43,  need  not  neoeesarily  be 
such  fenoes  as  we  required  to  be  maintained 
by  adjoining  owners  of  land,under  Gen.  Stat., 
ch.  25,  sec.  1.  JBames  v.  Saian^  L*R»B»  Oo^ 
96  D.  676. 

Under  a  statute  requiring,  under  certain 
penalties,  railroads  to  "  erect  and  maintain 
fences  on  the  sides  of  their  road,  **  a  company 
is  liable  for  neglecting  to  fence  a  road  whicli 
it  does  not  own,  but  over  which  its  runs  its 
cars  in  company  with  an  association  of  rail- 
road companies  who  use  and  maintain  the 
road  for  tneir  joint  benefit.  Statutes  of  this 
character  should  be  liberally  oonstmed. 
Tracy  V.  Troy  ^  B.  R,  R.  Co.,  98  D.  64. 

Where  a  statute  requires  a  railroad  ooin- 
pany  to  fence  its  track,  a  lessee  of  a  road  it 
bound  to  erect  and  maintain  lueh  fanoee.  IK 

Under  the  statute,  a  railroad  company 
must  erect  end  maintain  fences  along  the 
sides  of  its  track,  and  proper  cattle-gnarde, 
or  be  liable  to  any  injury  which  its  ftulure 
■o  to  do  occasions  to  stock.  If  it  does  ■• 
comply  with  the  statute,  it  will  be  liable 
only  for  negligence.    /& 

3.  TheobUaationto/enee.^'-'A^ptirnaaa 
in  a  charter  of  a  railroad  company  requiring 
it  to  fence  its  track  is  for  the  benefit  of  the 
adjoining  land -owners  only,  and  merely 
places  the  company  in  the  position  of  a  pro- 
prietor, who  is  bound  by  contract  or  pre- 
scription to  build  the  fences  between  himself 
and  an  adjoining  proprietor.  Jadtsom  ▼•  JL 
dfB.R,R.  Co.  60  D.  246. 

The  statutory  obligation  of  a  railroad 
company  to  erect  and  maintain  a  fence  on 
each  side  of  its  track  binds  them  to  erect 
and  maintain  fences  only  as  a^inst  cattle 
and  other  stock  rightfully  running  upon  the 
adjoining  lands.  Chopin  ▼.  SuUSan  R.  J2. 
76  D.  207. 

Fences  along  a  railroad  track  are  for  ttie 
benefit  of  adjoinin^c  land-owners,  to  prevent 
their  cattle  from  escapins  to  the  track  and 
there  getting  killed,  and  to  protect  their 
crops  from  cattle  rightfully  on  the  railroad 
track.    Ih, 

The  company  is  not  bound  to  w*M«»*^fa 
fences  affainst  cattle  trespassing  either  upon 
lands  adjoining  their  roada  or  upon  their 
own  track.    lb, 

A  railroad  company  it  not  boond  to  keep 
a  patrol  at  night  along  its  road  to  see  that 
the  fence  is  not  broken  down.  If  the  com- 
pany uses  all  reasonable  diligence  to  keep 
up  a  good  and  sufiScient  fence,  it  ia  not 
guilty  of  negligence  iu  that  particular.  IIS- 
nois  Central  R.  R,  Co,  v.  HHckermm^  79  D. 
394. 

It  is  the  duty  of  a  railroad  company,  both 
as  to  adjoining  proprietors  and  as  to  third 

*  Bee  note  on  the  ohUgation  lo  helld 
B.47. 
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pirtiaBv  to  properly  fence  its  road,  erect 
ptes  at  private  eroesinga,  and  to  keep  the 
laoM  IB  repair.  Bat  when  the  roAd  ia 
prop«il7  fenced,  and  ih»  oompuiy  lues  the 
mcaoeary  eare  fai  keepfaig  it  np  and  in  good 
conditioiB,  end  it  ia  tlirown  or  left  down  or 
open  by  the  act  of  a  third  perMn,  with* 
tut  tho  company's  fanlt,  he»  and  not  the 
eonmany,  is  liiahle  for  injury  to  stock  getting 
«n  the  track  beeanse  of  such  fault  or  act* 
BmamB  t.  ffmUe^,  89  D.  535. 

The  obligation  only  extends  to  the  owner 
«r  rightful  oconpier  of  the  adjoining  fields, 
md  not  to  mere  trespassers  there.  Beam 
T.  OomneeUaU  ete.  S,  R.  Co.^  1  R.  339. 

The  obligation  to  fence  attaches  from  the 
time  when  the  necessitir  for  protection  to 
ewncFB  of  land  and  stock  arises,  allowing  a 
reaoonable  time  to  erect  fences.  SUver  ▼. 
KammM  CUf,  dc  R.  R,  Ca,  47  R.  118. 

A  railroad  oompany  is  not  relieved  from 
tho  dnty  of  fencing  and  making  oattle-^ards 
ai  a  wagon-croosinff  by  the  facts  that  it  is  in 
tho  company's  yard  in  a  city  and  it  would 
be  difficult  to  do  so.  €hntleif  v.  8k  Paul  etc 
iTy  Ob.,  53  R.  10. 

4.  lAabiBtff  for  tiegleet  to  hvUd  or  repcUr 
femeeB,  — When  a  railroad  company  neglects 
to  maintain  proper  fences  and  erect  cattle- 
guards  alonff  the  line  of  their  road,  as  a  mat- 
ter of  law  there  is  that  neelect  which  will 
render  the  corporation  liiu>le  for  injuries 
trising  solely  from  that  cause.  NorrU  v. 
Amdrooeogniii^  /?.  R.  Cct  63  D.  621. 

Where  a  railroad  is  required  to  inclose  its 
road  by  a  good  and  sufficient  fence  where  it 
passes  through  improved  lands,  and  it  ne- 
glects to  do  so^  and  hones  and  other  animals, 
m  coneequenoe  of  this  omission,  stray  upon 
the  track  and  are  killed  or  injured  by  the 
engine  or  appendices,  the  company  is  liable 
in  damages.  This,  although  the  engineer 
azereiaed  due  care.    lb. 

A  railroad  company  bound  to  keep  fences 
sloDg  tta  road  in  repair,  after  a  portion  of 
the  same  has  been  down  for  several  days,  is 
to  have  had  notice  of  the  fact. 


Tho  fact  that  plaintiff,  in  an  action 
■gainat  the  company,  for  injuries  to  his 
horse  occasioned  By  their  fence  being  out  of 
repair,  originally  built  the  fence  for  them  in 
an  imperfect  manner  does  not  excuse  them 
from  liabilitv.    Ih, 

A  railroad  oompany  is  liable  for  injuries 
eccasiosied  by  failure  to  erect  and  maintain 
substantial,  leffal,  and  sufficient  fences  on 
each  side  of  the  land  taken  by  them  for 
their  railroad,  where  the  same  passes  through 
incloaed  and  improved  lands,  if  this  is  a 
duty  imposed  upon  them  by  their  charter. 
WJdine^r,  AOanik  etc  R.  R,  Co.,  69  D.  103. 

Ue  question  of  care  and  diligence  on  the 
part  of  a  railroad  company  does  not  arise  in 
an  action  to  recover  damaffos  for  injuries 
■astained  through  omission  of  a  railroad  com- 


pany to  fence  its  road,  where  the  exirting 
statute  requires  that  the  company  mnst 
fence  its  road  and  maintain  ca&le-gnards, 
or  be  liable  for  all  damage  arising  mm  an 
onussion  so  to  do.  In  such  case,  iJ  the  load 
be  not  fenced  as  required  by  law,  it  matters 
not  that  the  corporation  exercised  the 
highest  care.  Oormam  v.  Paeyk  R.  R,^  72 
D.  220. 

Under  the  Indiana  statute,  a  railroad 
company  is  liable,  irrespective  c«  negligence 
for  mjuries  to  animals,  but  not  to  persons^ 
where  the  road  might  be  but  is  not  fenced ; 
but  where  the  proper  fence  is  maintained, 
it  ia  not  answerable  for  animals  injured,  ex* 
cept  as  at  common  law,  where  there  ia  negli- 
gence on  its  part  and  the  negligence  ot 
the  owner  of  the  stock  does  not  con* 
tribute  to  its  immediate  injuiy.  7%a^ 
V.  8t,  LcmU  tic  R.  R.  Co.,  85  D.  409. 

A  railroad  company  failing  to  fence  its 
track  as  required  by  law,  or  erecting  an  in* 
sufficient  fence,  or  failing  to  maintain  a 
fence,  is  liable  for  all  damages  resulting 
from  such  omission  of  duty,  and  this  without 
any  reference  to  the  manner  in  which  its 
engines  may  have  been  controlled.  Si,  Lomk 
etc  R.  R,  Co.  Y,  Linder,  89  D.  319. 

Where  a  railroad  company  is  not  bound 
to  fence,  but  the  duty  rests  upon  others,* 
the  company  will  not  be  liable  for  injuries 
by  its  trains  to  stock  straying  along  the 
track,  unless  the  injury  is  uipntable  to  its 
gross  neglieence.    Ih, 

A  railroad  company  must  maintain  as  well 
as  erect  fences  required  by  the  statute, 
and  its  liability  is  absolute  for  damages 
resulting  from  its  failure  to  do  so.  But 
if  the  fence  was  suddenly  destroyed  by  some 
accident  against  which  it  would  be  impos- 
sible for  the  company  to  provide,  it  may  be 
that  the  company  would  not  be  subject  to 
the  absolute  liability  of  the  statute  if 
immediate  steps  were  taken  to  relmild. 
Brown  v.  Jliikoafi3bee  etc,  R'y  Co.,  91 D.  456. 

In  an  action  against  a  railroad  company 
for  damages  occasioned  by  its  fence  being 
out  of  repair,  evidence  that  its  condition  was 
defective  two  months  before  the  time  in  ques- 
tion ia  admissible  to  show  that  its  condition 
was  or  ought  to  have  been  known  to  the 
oompany.    Ih. 

A  railroad  neglecting  to  fence  its  road  is 
liable  to  the  owner  of  adjoining  lands  for 
injury  to  his  cattle  on  the  track,  although 
he  turned  them  out  to  graze,  knowing  of  that 
neglect.  Crteeeff  v.  Northern  R,  R,,  47  R. 
227. 

A  railroad,  neglectins  to  "maintain  a 
proper  fence,  is  liable  to  the  owner  of  adjoin- 
luff  lands  for  his  horse ,  escapine  through  a 
defect  in  a  fence  and  killed  by  a  train, 
although  the  owner  knew  of  the  defect,  and 
that  the  horse  was  breachy,  and  there  was 
no  negligence  in  running  the  train.  Oongdon 
V.  Central  Vt  R.  R.  Co.,  48  R.  793. 
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The  neglerf  of  %  railrway  company  to  fence 
its  road  may  be  considered  by  the  jury  in 
aa  action  for  an  injury  to  a  child  straying 
upon  the  track.  Keyaer  ▼•  Clucago  etc  R'y 
Cb.,  56R.  405. 

Where  a  statute  makes  it  the  duty  of 
railroad  companies  to  fence  their  roads^  and 
to  keep  their  fences  in  repair,  and  also  de- 
clares that  such  companies  ahall  be  liable  for 
all  injuries  to  animals  arising  from  a  neglect 
to  perform  this  duty,  — held,  1.  That  where 
such  fences  get  out  of  repair,  through  some 
accident  or  event  beyond  the  control  of  the 
company,  and  repairs  are  made  with  reason- 
able diligence,  the  company  will  not  be  lia- 
ble for  injuries  to  animals  straying  upon  the 
track,  notwithstanding  the  statute  makes 
the  liability  absolute ;  2.  That  in  such  cases, 
reasonable  diligence  in  making  repairs  is  a 
high  degree  of  diligence,  exceeding  that 
which  men  in  general  exercise  in  their  own 
affairs.  Antiaael  v.  Chicago  etc  B*y  Co.  7  R. 
44. 

5.  Wlten  the  road  need  not  he  fenced.  —  A 
railroad  company  is  not  negligent  in  not 
fencing  its  line  where  it  runs  through  com- 
mon, vacant,  or  unenclosed  lands.  PerJdna 
y.  Eastern  R.  R.  Co,  50  D.  589. 

A  railroad  company  is  not  bound  to  fence 
its  road.  Railroad  Co.  ▼.  SJehvner,  57  B.  654. 
Nor,  on  jbhe  other  hand,  is  the  owner  of 
cattle  compelled  to  prevent  them  from  run- 
ning at  large.  Chicago  A  MisM,  R.  R,  Co,  v. 
Paichm,  61  D.  65.  But  when  the  company 
leaves  its  road  open  and  unfenced,  they 
take  the  risk,  without  any  remedy  against 
the  owner,  of  intrusions  from  animals  run- 
ning at  large,  as  do  other  proprietors  who 
leave  their  lands  nninolosed ;  and  the  owner 
of  the  animals,  in  allowing  them  to  run  at 
large,  takes  the  risk  of  the  loss  or  injury  to 
them  by  unavoidable  accident.  Kerwhacker 
▼.  Cleveland  etc  R,  R.  Co,  62  D.  246. 

The  grantor  of  a  right  of  way  to  a  railroad 

company  through  his  property  is  not  bound 

to  fence  the  same,  nor  ia  tne  company  under 

legal  obligation  to  do  so.    Louiamllei  Frank- 

foH  R.  R.  Co.  V.  Milton,  58  D.  647. 

The  grantor  of  a  right  of  way  to  a  rail- 
road company  who  permits  his  stock  to  run 
upon  the  road  does  so  at  his  own  risk,  un- 
less he  retains  the  right  to  continue  the  use 
of  that  portion  of  the  property  as  a  pasture. 
lb 

/he  right  of  the  company  to  land  upon 
T/hich  their  road  is  built  is  an  absolute 
ownership  in  fee  for  railroad  purposes.  If 
it  be  allowable  to  graze  cattle  on  such  land, 
it  is  not  a  master  of  right,  but  at  most  an 
immunity,  not  a  privilege.  Chicago  4f  Mise, 
i?.  R.  Co,  V.  Patchin,  61  D.  65. 

A  railroad  company  is  under  no  ^eater 
obligation  to  fence  its  road  than  is  any 
other  proprietor  of  land,  but  if  the  road  be 
not  fenced,  that  fact  should  be  considered 
in  estimating  the  degree  of  care  to  be  exer- 


cised by  the  company.  Oorman  v.  Pacific 
R,  /?.,  72  D.  220. 

One  whose  cattle  stray  upon  a  railway, 
where  they  are  run  over  by  a  train,  which 
is  damaged  by  the  collision,  is  liable  to  the 
railway  company  therefor  if  he  was  negli- 
gent in  his  care  of  the  cattle,  but  not  other* 
wise.  Annapolis  and  BL  R.  R.  Co,  v.  Baldwin^ 
45  R.  711. 

A  railroad  oorporation  has  no  riffht  to 
fence  its  tracks  in  cities  and  towns  where  it 
is  intersected  by  streets  and  alleys.  Blan' 
ford  y,  Minneapolis    etc  R'y  Cb.,  60  R.  765. 

A  railroad  fireman  was  killed  by  oollisioa 
of  the  engine  with  a  steer  straying  on  the 
track.  The  railway  company  owned  the 
right  of  way  in  fee  simple ;  the  owner  of 
the  steer  owned  the  land  adjoining  on  both 
sides ;  the  railway  was  unfenced,  and  the 
owner  of  the  steer  was  in  the  habit  of  turn- 
ing his  cattle  loose  on  his  land.  There  was 
no  statutory  duty  to  fence.  HtHt  that 
there  was  no  cause  of  action  against  the 
owner  of  the  steer.  Sherman  v.  Andermm^ 
41  R.  414. 

6.  Agreements  to  fence  —  An  agreement 
must  be  performed  in  a  reasonable  time, 
if  no  time  is  mentioned,  where  a  railroad 
company  agrees  to  fence  its  road  through 
one's  land.  Lauiton  v.  FUMurg  R,  R,  Cbi, 
54  D.  753. 

Performance  after  action  commenced  of 
an  agreement  by  a  railroad  company  to 
fence  its  road  through  the  plaintiff's  land  in 
adjustment  of  damages  for  the  right  of  way, 
if  buch  performance  was  without  the  plain- 
tiff's consent,  does  not  affect  his  right  to 
recover  damases  for  not  fencing  in  a  reason- 
able time.    lb. 

The  measure  of  damages  against  the  com- 
pany for  not  fencing  its  road  through  the 
plaintiff^s  land  in  accordance  with  its  agree- 
ment, in  settling  for  the  right  of  way,  ia 
such  sum  as  it  would  fairly  cost  to  make 
the  fences  as  agreed,  notwithstanding  the 
erection  of  fences  after  the  action  was  com- 
menced, without  the  plaintiff's  consent.    lb. 

The  burden  of  provmg  aa  averment  that 
there  was  no  contract  on  the  part  of  the 
plaintiff  to  fence  the  track,  is  not  upon  the 
plaintiff,  but  the  defendant  must  oisprore 
it,  in  an  action  against  a  railroad  comjMmy 
for  killing  an  animal  on  its  track,  brought 
under  a  statute  which  roquires  the  company 
to  fence  its  road  where  it  runs  through  in- 
closed lands,  except  where  the  company  has 
a  contract  with  the  proprietor  of  the  lands 
that  he  shall  fence  the  road.  Oreat  Western 
R.  R,  Co.  V.  Bacon^  83  D.  199. 

33.  Crossings.  *  —  Railroad  companies 
may  constitutionally  be  required  to  build 
ana  maintain  highway  croosings,  although 

•  Hljfhwav  crosMnjp*.  cnre  which  (*omf>au7 musl 
use  to  prrv»»nr  arcidtMily  ar,  <«ee  note,  in  R.  -"OT-JlL 

Duty  uf  rallmail  cunn>aiiv  to  kcol*  da^rmcM  at 
oroMlugs,  »e«  notes,  luu  li.  4 12-4  U:  i7  R  •""    ■^-" 
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foeh  liability  ia  imposed  by  statute  enacted 
sa1»eqaent  to  the  chartering  of  sach  com- 
paniea.  Portland  etc  B.  JR*  Co.  ▼.  Inhab.  of 
Veering^  57  K.  7S4  ;  HHnois  Cen.  H.  JR.  Co.  t. 
WUUmbarg,  67  R.  862. 

X  railroad  company  whose  road  nms 
alosg  and  across  a  highway  over  which  lar{[e 
droves  of  cattle  are  accustomed  to  travel  is 
boand  to  take  notice  of  the  fact,  and  govern 
ittielf  accordingly.  When  cattle  are  seen,  or 
might  have  been  seen,  scattered  for  half  a 
mile  along  such  highway,  jnst  before  a  cros- 
sing which  the  train  approaches  round  a 
curve,  such  crossing  should  be  approached  at 
a  moderated  and  manaseable  rate  of  speed. 
Beenet  v.  Delaware  etc  R,  R,  Co.  72  D.  713. 
A  drover  of  a  large  herd  of  cattle,  about 
to  eroea  a  railroad  track  along  which  a  rail- 
road train  is  momentarily  expected  to  run, 
mast  use  reasonable  care,  tn  determining 
whether  to  attempt  to  cross  the  track  with 
his  herd  before  the  arrival  of  the  train,  or  to 
hold  them  until  the  train  had  passed,  he 
shonld  regulate  his  conduct  by  whatever  a 
pmdent  man  in  general  would  do»  or  forbear 
to  do,  in  similar  circumstances.  In  decid- 
ing this  question,  he  has  a  right  to  expect 
that  the  railroad  company  will  also  exercise 
reasonable  care,     lb. 

Such  drover  is  not' required,  nor  has  he 
any  right,  to  go  upon  the  track  and  signal 
the  approaching  train,     lb. 

Where  cattle  have  escaped  from  an  own- 
er's enelocure  and  are  crossing  a  railway  at 
a  highway  crossing,  and  the  engine-driver 
sees  them  but  does  not  stop  or  slacken 
speed,  but  runs  upon  and  kills  one  of  them, 
this  is  gross  negligence  for  which  the  rail- 
way company  is  liable.  Chicago  and  A.  R, 
R,  Co.  T.  KeOam,  34  R.  128. 

In  an  action  against  a  railway  company 
for  an  injury  to  a  horse  at  a  defective  high- 
way crossing,  evidence  of  former  similar  ac- 
cidents at  the  same  place  is  inadmissible; 
tnd  so  of  evidence  that  after  the  accident 
the  company  repaired  the  defect.  liudMm 
V.  Ckkggo  etc  R.  R.  Oo,,  44  R,  692. 

A  railroad  company  is  liable,  for  negligent 
aonstmction  of  a  highwav  crossing,  to  a 
traveller  on  the  highway  mjured  thereby. 
Matm  T.  Cenirod  VL  R.  R.  Co.,  46  R.  628. 

It  is  not  necessarily  negligent  in  a  railroad 
company  to  sound  a  locomotive  whistle  at  a 
point  where  the  railroad  crosses  a  highway 
by  a  bridge  overhead,  although  the  crossing 
is  known  to  be  one  of  extraordinary  danger, 
snd  the  sounding  of  a  whistle  causes  a  horse 
to  run  away,  dndnnati  etc  R*fCo,  v.  OaineB, 
54  R.  334. 

When  a  railroad  company  has  long,  con- 
stantly and  notoriously  permitted  tiie  public 
to  cross  its  track  at  a  ^ace  not  in  a  highway, 
it  is  bound  to  use  reasonable  care  towards 
persoos  so  crossing,  and  to  give  notice  and 
warning  to  them,  and  what  constitutes  rea- 
kble  ears  is  a  question  of  fact.    Byrne  v. 
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New  York  Ceid.  etc  R.  R.  Oo,,  68  R.  612; 
Barry  v.  New  York  Central  etc  R,  R.  Co., 
44  R.  377. 

No  rule  of  law  requires  a  railroad  company 
to  keep  a  flagman  at  a  street  or  road  ci'ossinff 
to  give  notice  of  the  approach  of  trains,  ana 
the  omission  to  do  so  is  not  negligence,  nnlcbS 
the  company,  by  an  established  and  hitherto 
uniform  practice  of  that  kind,  have  given 
ground  tor  expectation  that  such  warning 
would  be  given.  Bmst  v.  Hudeon  R.  R.  Co. 
100  D.  406;  JVelech  v.  Haftmbaletc  R,  R.  Cb., 
37  R.  440. 

Where  a  railroad  company  has  been  accus- 
tomed to  keep  a  flagman  at  a  crossing,  the 
fact  of  his  absence  or  withdrawal  does  not 
excuse  a  traveller  from  a  charge  of 
negligence  in  omitting  the  use  of  his  senses. 
He  has  no  right  to  interpret  the  absence  as 
an  assurance  of  safety.  MrOralh  v.  N.  Y, 
Cent.,   etc.  R.  R.  Co.,  YJ  R.  359. 

Accordingly — /t«^,  in  an  action  to  recover 
damages  for  injuries  sustained  by  a  traveller 
at  a  crossing,  that  the  receipt  of  evidence  of 
such  custom,  and  that  the  flagman  was  absent 
at  the  time  of  the  accident,  as  a  circumstance 
bearing  on  the  question  ot  plaintiff's  negli- 
gence, was  error.    lb. 

The  omission  of  a  railroad  company  to 
maintain  a  flagman  at  a  highway  crossing 
may  be  considered  on  the  question  of  its 
negligence,  in  an  action  for  an  injury  to  a 
traveller,  driving  on  the  highway,  caused  by 
the  sudden  escape  of  steam  from  a  locomo- 
tive. Hart  V.  Chkago  etc  R.  R.  Co.,  41  R. 
93. 

In  an  action  for  personal  injury  sustained 
by  a  traveller  upon  a  city  street  by  collision 
with  a  railway  train  at  a  crossing,  evidence 
of  the  absence  of  the  flagman  customarily 
stationed  there  to  the  plaintiff's  knowledge 
is  competent.  Pitteburgh  etc  R*y  Oo.  v. 
Yundt,  41  R.  680. 

In  an  action  against  a  railroad  company 
for  an  accident  at  a  crossing,  it  is  error  to 
leave  it  to  the  jury  to  determine  whether 
the  omission  to  have  a  flaman  at  the  point 
was  negligent.  Howghkint  v.  Delaware  etc 
Co.,  44  R.  370. 

The  obstruction  of  a  public  crossing  over 
a  railroad  is  a  nuisance ;  and  the  company 
is  liable  for  all  the  consei^uences  that  may 
ensue  from  leaving  a  crossmg  obstructed  by 
a  train  of  cars.  Murray  v.  8.  C.  R.  R.  Co., 
70  D.  219. 

A  railway  company  constructing  its  road 
over  or  across  a  public  highway  must,  if 
possible,  in  so  doing  cause  no  inconvenience 
to  the  public ;  but  wnere  this  cannot  be  done, 
the  work  must  be  performed  with  the  least 
possible  inconvenience.  If  a  bridge  or  sub- 
stituted road  be  necessary  to  prevent  an  ob- 
struction of  the  highway,  the  company  must 
build  it  within  a  reasonable  time,  and  can- 
not delay  until  its  road  is  completed.  And 
this  is  the  rule  whether  the  obstruction  of 
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the  highway  be  expressly  prohibited  in  the 
efaarter  or  not  L.  ^  N.  B.  B,  Co.  ▼.  8taU, 
76  D.  778. 

A  railroad  charter  empowered  the  com- 
pany to  lay  its  track  across  any  pnblic  hi|;h- 
way  or  street,  if  necessary,  on  condition 
tiiat  it  should  pat  snch  highway  or  street 
*'in  snch  condition  and  state  of  repair 
as  not  to  impair  nor  interfere  with  its  free 
and  proper  nse."  ffeldf  that  this  was  a  con- 
tinnmg  dntv,  and  that  slthongh  a  oronixig 
might  have  been  adequate  when  constniote<C 
yet  if  by  reason  of  increase  of  business  of 
the  railroad  or  travel  on  tiie  street  it  became 
dangerous  or  seriously  obstructed  travel  on 
the  street^  the  compsny  was  bound  to  pro- 
vide some  other  mode  of  crossinff,  as  by 
carrying  the  street  over  or  under  tiae  track. 
Suae  V.  8t  Pant  etc  Co.,  59  R.  313. 

88.  Culverts.  —  A  railroad  company 
it  liable  in  damages  for  so  unskillfully  ana 
negligently  constructing  a  culvert  as  to  be 
insufficient  to  vent  the  ordinary  high  water 
d  the  stream  under  it.  Pltttivrg  de,  B,*y 
€h,  V.  OiUelemd,  94  D.  97. 

Where  the  original  proprietors  of  the  rail- 
road company  so  constructed  a  culvert  that 
A  nuisance  was  thereby  created,  the  subse- 
quent owners  of  the  road  would  be  respon- 
nble  for  its  continuance  after  notice.    lb. 

The  company  is  not  liable  for  so  oon- 
•tructing  a  culvert  that  it  will  not  pass  ex- 
traordinary floods.    lb. 

Three  floods  happened  in  quick  successioin, 
and  damsffe  resulted  in  each  from  the  insuf- 
fidenpy  of  a  railroad  culvert  to  vent  them; 
and  the  jury  were  instructed :  "But  even 
if  the  flrst  flood  were  an  extraordinary  one, 
it  will  be  for  yon  to  determine  whether  the 
defendants  ought  or  ousht  not  ftfter  the 
first,  or  first  and  second  floods,  to  alter  their 
eulvert  by  enlarging  its  cavity.  Consider- 
ing the  frequency  of  these  floods,  was  it  or 
was  it  not  negligence  in  them  not  to  do  so, 
after  such  repeated  instances  and  positive 
notices,  coupled  with  the  request  testified 
to,"  etc.  fTeol^  to  be  error.  The  Jurv  should 
not  be  left  to  understand,  as  possibly  they 
might  from  snch  instruction,  that  they  could 
find  a  liability  for  extraordinary  fioods  be- 
eauee  of  their  recurrence  in  rapid  sncces- 
■ion.    lb* 

A  railroad  oompany,  having  acquired  a 
right  of  way,  and  found  it  necessary  to  raise 
its  track  aiMve  the  natural  surface  of  the 
land,  is  not  bound  to  provide  culverts  or 
other  means  for  the  passage  through  the 
embankment  of  surface-water  or  water  over- 
flowing from  a  river  and  descendins  in  that 
direction  from  or  over  the  lands  of  the  ad- 
Joining  owner.  Cairo  and  V.  B.  M.  Co,  v. 
Stevens,  38  R.  189.  Compare  LUUe  Rock  He. 
J^fCo.  r.Chapnum,4ZR.  280;  LoHtUMeand 
y.  R.  B.  Co.  V.  Bays,  47  R.  291. 

A  railway  company,  in  the  construction 
ef  its  road,  is  not  liable  in  damages  for  fill- 


ing up  an  artificial  ditch  by  wnich  surfaee- 
water  was  drained  from  lands  of  an  adjacent 
owner  into  a  river.  0*Connof  v.  Fond  Du  Lac 
ete.B.B.  Co.,  88  R.  753. 

A  railroad  is  not  liable  to  a  landowner  for 
an  injury  by  aa  overfiow  of  surface  water 
occasioned  by  the  road-bed  skillfully  oon* 
structed.  AUotiY,  KaneoM  <Hiy  eie.  B.  B.  Oo.^ 
63  R.  581. 

84.  Oattle-gaardi.— The  legislatore 
may,  under  the  police  power,  require  exist- 
ing railroads  to  erect  and  maintain  cattle- 
giutfds  at  all  crossings,  and  fences  on  the 
Bnes  of  their  roads,  under  pebalty  of  paying 
all  damage  caused  b^  their  neglect  to 
comply  with  such  requirements.  Thorpe  t. 
BuUand  eU.  B.  B.  Co.,  62  D.  625  ;  Trow  t. 
Vermont  Central  B.  B.  Co.,  68  D.  191. 

The  care  and  diligence  required  of  a  rail- 
road corporation  in  constructing  fences  and 
cattle-guards  depend  upon  the  locality  of 
the  road  and  the  plaoe  through  which  ib 
passes.  Trow  v.  Vermmd  CenL  B.  B.  Co., 
58  D.  191. 

Nefflect  to  construct  fences  and  catfele- 
ffuaxds  renders  the  corporation  liable  for 
mjuries  arising  solely  from  that  cause,  when 
the  omission  was  for  a  considerable  dis- 
tance in  a  place  so  public  and  common  that 
it  must  know  and  reasonably  expect  that 
without  such  precautions  injuries  to  horses 
and  cattle  will  naturally  and  frequently 
arise.    lb, 

A  raihroad  oompanv  being  bound  to  trans- 
port passengers  nfdhr  must  exclude  cattle 
from  their  track.  Whether  te  do  this  by 
fencing,  by  mounted  police,  or  by  cattle- 
guards  is  for  them  to  determine.  If  they  do 
not  exclude  this  risk,  they  are  responsible  in 
damages  to  a  passenger  who  is  mjured  be- 
cause of  ^eir  failure  to  do  so.  SuBknm  t. 
PhUa.  ele.B.B.Co.  72  D.  698. 

Railroad  companies  must  ccnstmet  and 
maintain  cattle-guards  at  farm-crossimn; 
and  are  liable  for  injuries  to  stock  rightfully 
at  such  crossings,  but  occasioned  in  ocnae- 
quence  of  the  companies'  neglect  to  maintain 
such  guards.  Ckc^  v.  SuUiettm  B.  B.,  76 
D.  237. 

It  is  the  duty  of  a  railroad  oompany  to 
keep  its  cattle-guards  open.  Dumigam  T. 
CMeagoeie.  B*f  Co.,  86  D.  741.  Bntseo 
Blaiev.  MhneapoUa etc.  B.  B.  Co.,  57  R.  Stt. 

A  railroad  company  is  guilty  of  negli- 
gence in  permitting  its  catUe-guards  to  re- 
main filled  with  snow,  so  that  eattle,  whldi 
have  escaped  upon  a  highway  without  their 
owner's  negligence,  may  pass  on  to  tiie  track 
and  be  liable  to  be  killed.  If  any  iniury  is 
thereby  sustained,  the  company  is  liable  for 
the  damages,  and  the  Jury  may  be  so  in- 
structed. Dmntgm  ▼.  OMo^o  cCc  B^p  Ox, 
86  D.  741. 

A  statute  requiring  railroad  companies 
to  majntatn  cattle-guards  at  road  erosstnga, 
applies  as  well  to  streets  which  ars  crossed 
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by  railroads  in  villages  as  to  country  high- 
ways ;  and  ihe  fact  that  a  orossing  is  near  a 
depot^  and  that  a  gnard  there  would  incon- 
Tenienoe  the  company,  does  not  reUeye 
them  from  th«  necessity  of  erecting  il 
Traqf  t.  Trojf  <fr  B.  B.  B.  Co.,  98  D.  64. 

m.  Rbqhib,  Powxrs,  and  Dcmxs  of  Om- 

dBS,  AOXNTS,  AKP  SiBVAlffTa. 

85.  The  prendant.  -»  The  establish- 
ment and  posting  by  the  president  of  the 
corporation  of  tariffs  of  freights  and  fares, 
and  tiie  receipt  and  appropriation  by  the 
corporation  of  fares  taken  on  such  tariff, 
withoat  objection,  raises  the  leeal  presnmp- 
tioa  that  the  president  acted  by  authority 
of  the  corporation  in  thus  fixing  and  posting 
mcb  tariffs.    BUUard  ▼.  Ooold,  66  D.  765. 

86.  J>irectQr«.-^The  board  of  directors 
of  a  railroad  company  are  its  immediate 
representatives,  and  occnny  the  relation  of 
master  to  the  varioos  employees  enfi;aged  in 
opermtinjg  the  road  and  snperintenaing  and 
performing  the  business  of  the  companv  in 
its  varioos  departments.  Cobmbm  A 1.  O, 
B^yCo.  V.  AmM,  99 D.  616. 

Rates  of  (bx^  need  not  be  fixed  by  the 
board  of  directors,  and  appear  on  the  record 
of  their  proceedings.  Agents  other  than  the 
directors  may  be  empowered  to  regulate 
such  matters.  J^enonMt  B*  B*  Vo,  v. 
Bo^am^  92  D.  276. 

87.  Snperintendgnta. —  The  superin- 
tendent of  a  railroad  company,  clothed  witii 
the  power  and  authority  of  lx)ard  of  direct- 
ors, in  regard  to  the  management  of  trains 
sad  all  arrangements  connected  therewith, 
is  tiio  immediate  representative  and  corpor- 
ate exeoative  officer ;  and  his  negligent  or 
improper  order,  which  causes  an  mjur^« 
renders  the  eompany  liable  as  muoh  as  if  it 
had  emanated  directly  from  the  company's 
act  in  Its  corporate  capacity.  WoMhmm  v. 
N.^a.M.B.Ok,  75  D.  784. 

A  railroad  divisiou  superintendent  has  no 
implied  authoritjr  from  the  compsny  to  em- 
ploy sor^cal  aid  for  passengers  injured  in 
an  accident.  Unkm  Padyic  Ry  Co.^.  BeaUy, 
67  B.  160. 

The  snperintendent  of  a  railroad  depot 
bae  not  a  right  to  order  a  person  to  leave 
tho  depoit,  •aaa  not  to  come  tnere  any  more, 
sad  to  remove  him  with  force  if  he  does 
eome^  morely  because  he  has  violated  some 
snppoeed  regulation  of  the  company,  in  l^e 
cptnion  of  the  superintendent*  or  has  con- 
Aeted  KiM*>tf  ofrensively  to  such  superin- 
tendent    Haa  V.  Power,  46  D.  698. 

Evidenoe  of  a  former  violation  of  other 
reguJatioiis  of  the  oorporation,^  by  a  person 
put  ont  of  a  depot  by  force  for  a  supposed 
violation  of  a  certain  regulation,  is  not  ad- 
mamJtAm  in  an  action  of  assault  and  battery 
bj  tbe  person  so  put  out  against  the  super- 
intendent of  snefa  depot.    lb, 

A  railroad  company  itself  or  its  superin- 


tendent has  no  right  to  fix  an  obstruction 
in  its  track.  The  track  is  a  public  high- 
way, constructed  for  travel  and  transporta- 
tion, and  any  use  of  it  for  other  purposes  is 
unlawfuL    BaOroad  v.  Notion,  64  D.  672. 

It  is  within  scope  of  authority  of  a  general 
superintendent  ot  railroad  to  bind  the  com- 
pany, on  his  consent  implied,  for  the  pay- 
ment of  expenses  incurred  on  account  of  in- 
juries received  by  the  company's  employees. 
Toledo  B.  B.  Co,  v,  Bodriguee,  95  D.  484. 

An  employee  of  a  railroad  company  was 
injured  while  in  the  dischaige  of  nis  duty, 
and  the  station  agent,  as  such,  procured  a 
nurse  and  medical  attendants,  promising 
that  the  company  would  pay  such  expenses. 
He  then  wrote  to  the  general  superinten* 
dent  stating  the  facts.  Held,  that  it  must 
be  presumed  that  the  letter  was  received, 
and  in  the  absence  of  any  answer  thereto, 
that  the  superintendent  consented  on  the 
part  of  the  company  to  assume  the  liabili- 
ties of  the  station  agent.    lb, 

88.  Station  agonts.  —  A  railway  sta* 
tion  agent  has  implied  authority  to  contract 
to  furnish  cars  for  the  shipment  of  perish- 
able property  by  a  specified  day.  Wood  v, 
(Msago  Oc  8,  P,  B,  Co,,  66  R.  861 ;  JSTorrf- 
oon  V.  Uietovari  Pae^fc  Baikoay  Co,,  41  R. 
318. 

A  station  agent  of  a  railroad  eorporatioa 
has  not  authority  to  bind  such  corporation 
as  common  carriers  beyond  the  line  of  ila 
own  road,  by  signing  receipts  furnished  in 
blank  by  a  shipper,  and  by  the  terms  of 
which  the  corporation  undertakes  to  for- 
ward and  deliver  the  goods  to  the  order  of 
the  consignee  at  points  on  a  connecting  line, 
where  it  appears  that  such  agent  acted 
without  special  authority,  and  without  the 
knowledge  of  the  corporation,  and  that  the 
officers  of  such  corporation  had  furnished 
such  agent  with  blank  forms  of  receipts,  to 
be  given  for  goods  shipped  beyond  their  own 
Hue,  by  which  it  was  provided,  that,  in  case 
of  loss  or  damage  of  the  goods,  the  corpora- 
tion  only  should  be  responsible  in  whose 
actual  custody  the  goods  should  be  at  the 
time.  Burroughe  v.  Nondeh  etc  B,  B,  Oo,t 
1  R.  78. 

89.  Oonduotora.*  — Where  the  cod* 
ductor  is  the  sole  representative  of  the  com- 

Eany  so  far  as  his  train  is  concerned,  it  is 
is  duty,  as  the  conductor  of  such  train,  to 
use  ordinarjr  and  reasonable  skill  and  dili- 
gence, not  sim]^ly  in  the  management  of  the 
train,  but  also  m  supervising  the  due  inspec- 
tion of  the  oars,  machinery,  and  apparatus, 
as  to  their  sufficiency  and  safety,  while  un- 
der his  charge ;  and  on  the  discovery  of  any 
defector  insufficiency,  to  notify  tho  com- 
pany, and  to  take  the  proper  precautions  to 
guard  against  danger  therefrom.  Mad  Bker 
etc  B,  B.Co,  V.  Barber,  67  B.  312. 


*  Liability  of  company  for  sots  of  conductor 
and  sgeiit,  see  note,  o9  B.  aoi-4>04. 
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The  company  is  liable  to  a  passeDger  for 
failure  to  transport  him  within  the  agreed 
time,  attriba table  to  a  faulty  act  of  the  con- 
ductor within  the  scope  of  his  authority, 
whether  such  act  was  willful  or  merely  neg- 
ligent. Weid  Y,  Pamama  B,  H.  Co.,  72  D. 
474. 

A  conductor  of  a  train  of  cars  on  a  rail- 
road belonging  to  the  state  has  the  right  to 
direct  all  we  movements  of  the  train ;  and 
the  engineers,  teamsters,  and  other  means 
employed,  whether  the  motive  power  is  fur^ 
■ished  by  the  state  or  not,  are  regarded  as 
agencies  employed  by  him,  and  therefore 
under  his  control ;  and  for  an  injury  result- 
ing to  a  third  person  throueh  the  nesligence 
of  any  of  the  agencies  employed  in  the  mov- 
ing or  management  of  the  cars,  the  conduc- 
tor and  his  employers  are  liable.  Rauch  v. 
Lloyd,  72  D.  747. 

Where  a  conductor  having  control  of  a 
railroad  train  permits  it  to  stand  on  a  pub- 
lic street-crossmg,  and  during  his  absence 
from  it  a  teamster  attaches  horses  to  it  and 
moves  it,  a  resulting  injury  is  as  much  the 
act  of  the  conductor  and  his  employers  as  if 
he  had  been  present,  and  had  directed  it  to 
be  done.  The  doctrine  of  remote  and  prox- 
imate cause  does  not  arise,  and  has  no  appli- 
cation to  such  a  case.    Ih, 

The  conductor  of  a  train  acts  under  a 
general  authority,  and  administers  the  rules 
of  the  company.  In  the  exercise  of  this 
authority,  he  is  allowed  a  discretion,  and 
may  apply  or  relax  these  rules,  within  rea- 
sonable bounds,  according  to  circumstances. 
O'DwmOl  ▼.  AUeghanif  V.  B.  H.  Cfo.,  98  D. 
336. 

In  an  action  by  a  railway  conductor 
against  his  employer  for  wages,  the  employer 
may  set  off  and  recover  damages  resulting 
to  him  from  the  conductor's  neglieenoe  in 
performing  the  work ;  and  the  conductor  is 
not  relieved  from  his  duty  to  exercise  rea- 
sonable care  by  the  known  imperfect  equip- 
ment of  the  train  in  respect  to  which  his 
negligence  occurred.  Mobile  and  R'y  Co,  v. 
Olanton,  31  B.  15. 

Where  a  railway  brakemaa  is  injured  in 
the  discharge  of  his  dutv  at  a  point  distant 
from  the  chief  ofBces  of  the  company,  and 
stands  in  need  of  immediate  surgical  atten- 
dance, the  conductor  may  bind  the  company 
by  the  employment  of  a  surgeon,  if  there  is 
no  superior  agent  of  the  company  present. 
Tern  ffcutU  and  L  R,  R.  Co.  v.  MeMurrau, 
49  B.  752. 

Where  one  falsely  pretends  to  the  con- 
ductor of  a  railway  train  that  he  is  an 
ofEicer  of  justice,  and  demands  to  put  upon 
the  train  a  person  whom  he  pretends  to 
have  arrestea  for  crime,  and  the  conductor 
in  good  faith  receives  the  prisoner  on  the 
tram  against  his  protest,  the  railway  com- 
pany is  not  liable  therefor.  Jackion  t.  8L 
Lomt  etc  R'y  Co,,  56  R.  460. 


40.  Eng^ineers.* — Negligence  of  u» 
engineer  is  negligence  of  the  company, 
where  he  misht  have  stopped  the  train  and 
avoided  a  colliuon  with  a  push-car,  but  did 
not  do  so  though  warned  Ly  signals  of  per- 
sons, and  though  the  push-car  was  in  sight 
for  more  than  a  mile ;  and  it  is  no  excuse 
that  he  supposed  the  car  to  be  in  the  charge 
of  section-men  who  would  remove  it  from 
the  track  upon  the  approach  of  the  train, 
for  he  should  have  known  that  the  car 


not  under  the  control  of  railroad  employees, 
by  the  fact  that  they  did  not  attempt  to 
remove  it  on  the  sienal  being  given.  PiiU- 
burg  etc  R*v  Co,  r,  BumOead,  95  D.  539. 

41.  Other  servants  and  employees. 
— A  railroad  company  is  liable  for  the  neg- 
ligence of  an  agent  in  loaning  a  push-car  to 
persons  unaccustomed  to  its  use,  who  left  it 
upon  the  track,  whereby  a  collision  occurred. 
PitUburg   etc  R*y  Co,  v.  Bumgtead,  95  D.  539. 

A  railway  road-master,  having  charge  of 
the  repairs  of  the  roadway,  has  no  implied 
authority  to  contract  for  the  nursing  of  a 
person  injured  on  the  line  of  the  road,  there 
being  no  emergency  calling  for  immediate 
action,  and  there  being  a  superior  aeent 
within  reach;  but  the  corporation  will  be 
bound  by  the  ratification  of  such  contract  by 
the  general  manager.  LouigviUe  etc  R'y  Co, 
V.  Me  Vay,  49  R.  770. 

IV.  POWKBS,    DmiBS     AND    LtABIUTDB  III 
RxsnBOT  TO  THB  Manaoxmbht 

or  THE  Road. 
1.     Under  the  Contract  to  Cmry. 

a.    Carriage  of  Merchandise. 

42.  Oblig^ation  to  carry .  ~  Railroad 
corporations  are  common  carriers  and  they 
occupy  a  peculiar  relation  to  the  public  a« 
invested  with  certain  franchises  for  the  pub- 
lic benefit,  and  they  are  bound  to  use  them 
with  fairness  and  for  the  common  good. 
Messenger  v.  Pennsylvania  R,  R,  Co,^  lo  R. 
754. 

Railroad  companies,  as  common  carriers, 
must  furnish  such  facilities  for  transporta- 
tion as  will  meet  the  ordinary  demands  of  the 
public,  but  are  not  bound  to  anticipate  or 
provide  in  advance  for  an  unusual  influx  of 
freight.  QaUtia  etc  R,  R.  Co.  v.  i?ae,  68 
D.  574. 

A  railroad  company  is  liable  for  the  fraud 
or  neeligence  of  its  servants  in  the  course 
of  their  employment ;  and  if  such  servants,  by 
reason  of  bribes  or  other  improper  motives, 
sive  preference  to  one  person  over  another, 
in  receiving  freight,  the  company  may  be 
held  liable  for  damages  for  the  injury  sus- 
tained thereby.  But  because  the  company, 
from  pressing  necessity,  takes  grain  from 
wagons  or  boats,  while  grain  is  standing  in 
its  private  warehouse  for  shipment,  if  done 
in  good  faith,  will  not  impose  a  liability,    fh. 


*Defecu  In  track,  whether  engioeir  must  take 
notice  of.  see  note.  47  K.  tfa  40. 
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A  railway  oompany  is  bound  to  receive 
the  freight  oars  of  other  railway  companies 
lor  trai^portation,  and  is  subject  to  the  lia- 
bility of  a  oommon  oaniar  in  respect  to 
them.    Peoria  efe.  J2.  Cb.  T.  Chkoffo  etc  M, 

A  railway  company  is  not  bound  to  trans- 
port  perishable  property  to  the  ezclnsion  of 
other  general  freight  not  perishable.  Dixon 
T.  CkSago  etc  B'y  Co.,  52  R.  460. 

48.  DedvBty  to  the  company.  —  A 
railroad  company  is  not  liable  as  a  common 
earner  nntil  it  actually  receives  the  goods 
lor  earriage.  MctuUm  T.  Sauih  Carolina  i?. 
S.  Co.,  64D.  753. 

A  railroad  company  mnst  receive  freight 
aeoording  to  its  nsage  and  custom,  and  if 
the  company  has  been  used  to  run  cars  upon 
a  aide  track  to  a  private  warehouse  to  re- 
eeive  freight^  a  readiness  to  deliver  at  such 
warehouse  will  impose  on  the  oompany  a 
dnij  to  take  the  freight  therefrom.  OcUena 
eicM.  B.O0.Y,  Roe,  68  D.  574. 

A  railroad  companv  incurs  no  risk  M  to 
the  mode  adopted  in  loading  cars  by  shippers 
who  hire  the  cars  to  be  loMed  with  freight 
in  sach  a  manner  as  they  might  choose. 
Okh  eicABnCxT.  Ihmbar,  71  D.  291. 

Ooode  placed  for  shipment  in  the  car  of  a 
railroad  oomj^y,  standing  on  a  side  track 
ander  ezdnsive  control  of  the  company, 
witii  the  assent  of  the  company,  pass  into 
the  possassioB  of  the  company  whether  they 
be  placed  in  the  oar  by  its  own  employees 
er  by  other  persons.  lUinoii  Cmk,  B.  B.  Co. 
▼.  Sm^aer^  87  D.  901. 

Whera  pUintiflTs  agent  in  loading  cattle 
B  discovers  upon  dosing  the  doors 
»f  that  the  fastening  is  defective,  he 
inform  the  station  agent  of  the  rail- 
oompany,  or  the  latter  will  not  be 
liable  for  loss  oocasi<med  thereby.    The  fact 
platntifrs  agent  secured  the  door  by 
means  as  were  at  hand,  and  in  a  man- 
whioh    he  oonsidered  safe,  does   not 

Sa  tbe ease.    BeUey,  Farmer^  Loan  eic. 
1  D.  460. 
44.    TiifthiHty  tm  raftual  to  carry. 
— -  Tha  privilege  of  making  a  railroad  and 
taking  tolls  is  a  franchise,  and  the  public 
have  an  interest  in  its  use.  Beelunan  v.  Sot' 
€te.  S.  B.  Co.,  22  D.  679. 

irs  of  a  railroad  are  liable  for  dam- 
■oatained  by  a  refusal  to  transport 
Da  or  property,  without  reasonable 
eseuaa,  apon  payment  of  the  usual  fare.  76. 
A  railroad  oompany,  as  a  forwarding 
agent,  ia  liable  for  refiudnff  to  receive  ^oods 
withont  a  good  ezeuse,  and  for  neglecting  to 
take  reasonable  care  of  them  after  receiving. 
Mayimw.  Sooth  Carolina  B.  R,  Co.,  64  D.  753. 
A  railroad  company  refused  to  receive 
freisbt  at  a  way  station,  to  be  delivered  at 
an  levator  five  hundred  feet  beyond  their 
ttrmiiwi*^,  on  a  track  owned  by  another  com- 
ly,  bat  whioh  they  had  sometiines  used 


for  delivery  at  the  elevator.  Held,  that  a 
writ  of  mandamue  would  not  lie  compelling 
the  company  to  receive  freight  for  such  de- 
livery, i'eop^s  V.  Chicago  A  A.  B.  B.  Co.,% 
R.  631. 

45. for  fiedlure    to    deliver.  —  A 

railroad  company  is  not  liable  as  a  common 
carrier,  but  as  a  mere  bailee  for  hire,  where 
the  agent  of  the  company  ia  guilty  of  negli- 
gence in  failing  to  deliver  a  piece  of  ma- 
chinery c<msigned  to  him  for  shipment  with 
other  pieces  of  machinery.  Fooard  v.  AtkM' 
Ucete.B.B.  Co.,  78  D.  277. 

The  measure  of  damages  against  the  oom- 
pany for  the  negligence  of  its  agent  in  fail- 
mg  to  deliver  a  piece  of  machinery  consigned 
to  nim  with  other  pieces  of  machinery,  for 
shipment*  and  by  which  the  whole  is  kept 
idle,  is  compensation  for  the  capital  invested 
—  that  is,  legal  interest ;  also  for  any  work- 
men thus  necessarily  unemployed,  expenses 
incurred  in  sending  for  the  mininff  machin- 
ery, and  any  other  damages  which  are  the 
direct  and  necessary  result  of  such  negli- 
gence,   lb. 

The  burden  is  upon  plaintiff  to  prove  that 
the  defendant  rauroad  oompany  failed  to 
exercise  ordinary  care  and  diligence  in  the 
transportation  of  his  gooda  Mann  v.  Birth" 
an2,  94  D.  398. 

Although  a  railway  company  cannot  be 
oompelled  to  deliver  freight  beyond  its  own 
line,  simply  because  there  are  connecting 
tracks  over  which  it  might  pass  by  paying 
track  service,  but  which  it  has  never  made 
a  part  of  its  own  line,  yet  a  writ  of  mando' 
mus  will  lie  compelling  the  oompany  to  de- 
liver at  an  elevator  situated  upon  tracks 
operated  in  oommon  with  other  oompaniei^ 
notwithstanding  the  delivery  may  be  at  an 
additional  expense  and  the  company  may 
have  contracted  with  other  elevators  for 
exclusive  delivery  to  them.  Chicago  etc  B^y 
Co.  V.  People  ex  rel,  8  R.  690. 

46.    or  for   delay. — A  railroad 

company  must  use  proper  diligence  in  the 
transportation  of  freight,  and  where  there 
is  delay,  it  must  answer  in  damages,  unless 
it  can  discharge  itself  by  a  proper  excuse. 
Galena  etc  B.  B.  Co.  v.  Bae,  68  D.  574. 

Tender  or  readiness  to  pay  freight  charges 
should  be  proved  in  an  action  against  tiie 
company  for  failure  or  delay  in  transporta- 
tion of  goods,    lb. 

The  proprietors  of  a  railroad  who  nesli- 
gently  delay  transportation  of  goods  deuv- 
ered  to  them  as  common  carriers,  and  then 
safely  transport  them  to  their  destination, 
are  not  liable  for  injuries  to  the  goods  caused 
by  a  flood,  while  the  goocls  are  in  their  depot 
at  the  latter  place,  although  the  goods 
would  not  have  been  exposed  to  the  injury 
but  for  such  delay.  /><•/;  ny  v.  New  York 
Central  R.  B.  Co.,  74  D.  645. 

The  company  is  liaise  for  damages  caused 
by  delay  m  transportiug  freight,  though 
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moh  delay  wm  the  result  of  a  strike  among 
ifei  senrants  which  rendered  the  running  of 
trains  impossible,  of  whioh  strike  the  com- 
pany had  two  days'  preyioos  notice.  Bkuk' 
ttodkr.  IT,  r.  df  E.  R.  E.  Ob.,  76  D.  872. 

Prima  fade  evidence  of  want  of  ordinary 
care,  on  part  of  the  company  in  carrying 
goods,  is  shown  by  an  unnsoal  and  unex- 
plained delay  and  failure  to  deUver  the 
ffoods  according  to  the  general  course  of 
DQsiness.  It  raises  a  natural  presumption 
of  nesUgence  ;  and  it  is  aot  incumbent  upon 
the  plaintiff  to  prove  that  there  was  not 
some  unavoidable  accident,  or  other  unfor- 
seen  occurrence,  which  woidd  relieve  the 
defendant  from  the  natural  presumption. 
Mann  v.  Birchard,  94  D.  898. 

The  company  is  bound,  by  its  freij^ht 
agent's  contract  to  tnmsport  goods  withm  a 
specified  time  if  it  be  a  reasonable  time. 
Sirohn  v.  Detroit  etc  JL  B.  Co,,  99  D.  114. 

The  company  is  not  an  absolute  insurer  of 

Soods  which  its  agent  has  contracted  to 
eliver  within  a  specified  time ;  but  their 
noD -delivery  will  be  excused  if  they  are  de- 
stroyed within  the  prescribed  time  by  the 
act  of  God  or  of  the  public  enemy.    iL 

A  mere  statement  by  a  railroad  oom* 
pany's  agent  that  the  ordinary  time  for 
transportation  over  the  proposed  route  is  a 
certain  number  of  days  does  not  constitute 
an  agjreement  to  carry  in  that  time ;  noris  it 
sufficient  to  overcome  the  efliBOt  of  the  bills 
of  lading  or  receipts  as  evidence  of  tibe  real 
oontract.    lb, 

47.  What  is  a  gai&oi«nt  dalivwrj. 
—  Common  carriers  by  railway  are  neither 
bound  to  deliver  goods  to  the  consignee  per- 
■onally  nor  to  give  notice  of  the  imrival  of 
the  goods,  in  order  to  discharge  themselves 
from  liability  as  common  carriers.  FioHer 
T.  ChioaaoB,  B.  Co.,  71  D.  288. 

The  duty  assumed  by  a  common  carrier 
by  railway,  in  the  absence  of  a  special  con- 
tract limiting  hit  liability,  is  to  carry  the 
goods  safely  to  their  destination,  and  there 
discharge  them  on  the  platform  or  other 
suitable  place,  so  as  to  put  them  in  readi- 
ness for  convenient  delivery  to  the  consignee 
or  party^  entitled  to  reoeive  them.  But  the 
carrier  is  neither  bound  to  deliver  to  the 
consignee  personally  nor  give  him  notice  ol 
the  arrival  of  the  goods.  Bhunenthal  v. 
Brainerd,  91  D.  349. 

And  where  the  destination  is  a  mere  fiag 
station,  without  any  agent,  depot  or  ware- 
house, and  this  &■  known  to  the  consignee, 
and  is  not  unreasonable  in  view  of  its  tmsi- 
ness,  its  liability  of  eveiy  sort  terminates 
with  the  delivery  of  the  ^oods  in  its  car  on 
the  side  track  at  the  destmation.  SoiUh  etc 
Ala.  B.  B,  Co.  V.  Wood,  41  R.  749. 

The  owner,  consignee,  or  other  person 
authorized  to  reoeive  goods,  being  present  at 
the  time  of  their  arrival,  and  having  an 
flfportunity  to  take  them  away,  this  may  be 


regarded  as  equivalent  to  a  delivery.     After 
this,  they  must  be  understood  to  remain  in 
charge  of  the  company  as  bailees  for  hire. 
Motee  V.  Boston  atti  M.  B,  B,  Co.,  64  D. 
381. 

Where  soods  arrive  at  a  depot  at  fromon« 
to  three  o  clock  in  the  afternoon,  from  two 
to  three  hours  are  required  to  unload  them 
from  the  cars,  the  gates  of  the  depot  ar« 
closed  at  five  o'clock,  and  the  oonsignee  has 
no  reasonable  opportunity  to  see  the  goods 
or  take  them  away  before  they  are  destroyed, 
the  transit  has  not  terminated,  and  the  rail* 
road  company,  as  carriers,  are  liable  for  tfas 
value  of  the  goods.    lb. 

The  responsibility  of  the  company  as  car- 
riers in  the  transportation  of  wool  and  such 
commodities  begins  with  the  reoeipt  of  ths 
goods,  though  not  put  by  them  at  once  ou 
the  transit,  and  ceases  only  when  the  goods 
have  reached  their  destination  and  their  con* 
trol  over  them  as  carriers  has  terminated  ; 
the  control  must  continue  until  delivery,  or 
an  offer  to  deliver,  or  some  act  which  the 
law  can  regard  as  equivalent  to  delivery.  Ih, 

Whether  regulations  made  by  a  railroad 
company  are  reasonable  is  a  question  of  fact 
to  be  determined  by  the  jury,  though  their 
determination,  when  agamst  the  evidence, 
may  be  set  aside  by  the  court  and  a  new  trial 
granted.  Morris  atid  Essex  JS.J2.CbwT. 
Ayers,  80  D.  216; 

A  repilation  is  reasonable  and  valid  when 
it  provides  that  a  reoeipt  shall  be  given  for 
tJi  the  goods  before  any  part  are  removed.  Rk 

The  company  is  not  bound  to  make  mors 
than  one  delivery  of  any  shipment  of  gooda 
transported  by  it.  The  owner  has  no  right 
to  require  the  company  to  deliver  porticos  of 
the  ^oods  at  diffnent  times  ;  but  may  be 
required  to  receive  and  reewjpc  for  the  whole 
at  once,  having  first  been  afforded  an  ojjpor* 
tunitv  of  seeing  the  goods  and  determining 
whether  they  were  all  there  and  in  good  oon* 
dition.    Ih, 

48.  Company  when  liable  as  wara- 
housemen  only. — A  railroad  company 
mav  assume  a  double  character  of  canier 
and  warehouseman,  IToo^i  v.  CneksTp  86 D, 
778. 

The  liabili^  of  a  railroad  corporation  as 
a  common  carrier  eeases  upon  the  gooda 
being  trans^rted  to  their  destination  and 
safely  deposited  in  the  companv's  merohaa« 
diae  depot.  It  is  then  reeponsible  onl^  as  a 
depositary,  for  want  of  ordinary  care  in  the 
custody  of  the  goods.  Thomas  v.  B.  dl  P. 
B.  B.  Oorp,f  43  D.  444 ;  PoHer  v.  Chieago  JL 
B.  Co,,  71  D.  288 ;  Bemsmet  v.  Tokdo  ete. 
J^y  Co.,  87  D.  367.  But  if  the  goods  should 
arrive  out  of  time,  and  the  oompMiy  failed 
to  notify  the  consignee,  its  liabili^  as  a 
common  carrier  might  be  extended.  Framblm 
V.  Dubypie  A  8.  C.  B.B.Co.,%li  D.  769. 

A  railroad  company  &■  liable  as  warehouaa. 
man  for  goods  stccsd  at  the  place  to  wUs^ 
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ihey  were  consigned  and  have  been  brought, 
jwd  M  raeb  it  is  required  to  keep  the  goods 
in  store  for  the  oonsignee  for  a  reasonable 
tiine  withont  additional  rewajrd.  Bamenur 
▼.  Tokdo  flic.  M'p  Co.,  87  D.  367. 

A  oommon  carrier  hj  railroad  may  ddiver 
the  goods  on  bis  platform  at  tiieir  place  of 
dsstiaatum ;  or  may  store  them  there  if  no 
«e  is  pieseiit  to  receive  them.  Until  the 
foods  are  so  delivered  or  stored  they  are 
BsUe  as  oommon  carriers ;  bat  after  such 
•torage  they  are  responsible  only  as  ware- 
booiemen.  Norway  FhiM  Co.  v.  BotUm  etc 
R.  R.  Co,,  61  D.  423. 

If  goods  carried  by  a  railroad  corporation 
ire  destroyed  by  fire  after  they  have  readied 
their  place  of  destination  and  been  stored 
in  the  railroad  warehouse,  the  transit  bdng 
St  an  end,  the  oor]^ration  is  not  answerable 
IS  a  common  carrier,  bat  only  as  a  ware- 
houseman. Nonm  PbdM  Co,  v.  BotUm  tie 
B.  R.  Co,,  61  D.  423 ;  FraneU  v.  Dtdmque  A 
8,  a  B.  B.  Co,,  96  D.  760. 

Until  goods  have  passed  out  of  eostody 
and  conteol  of  a  railroad  company  into  tfate 
hands  of  proper  parties,  it  is  their  duty  to 
preserve  the  property,  even  after  their  re- 
■pcnsibilitiea  ae  common  carriers  have 
ceased,    ifoais  t.  Bookm  AM.B.B.,6^D. 

m. 

The  cMi^aiij  !•  responsible  as  a  ware- 
houseman only,  and  not  as  a  oommon  carrier, 
for  goods  to  whioh  something  remains  to  be 
done  by  tha  eonsiffnor  or  his  agents,  after 
thdr  delivarj^  to  we  company,  before  they 
ire  in  a  oonditioa  for  transportation.  Where, 
therefore,  an  arrangement  exists  between 
two  railioad  eompamea  by  which  goods 
idiich  have  been  carried  to  the  end  of  one 
road,  and  are  destined  to  some  point  upon 
«r  b^cnd  tiie  line  of  the  other,  are  delivered 
to  the  second  comfiany  with  expense  bflls, 
■pea  receipt  of  wnioh,  if  oorrect,  way-bills 
are  made  ont»  snch  second  company  is,  until 
the  deliveiy  of  the  expense  bills,  responsible 
ealf  as  warehonsemen,  and  not  as  common 
caniert,  for  goods  so  received  and  stored  by 
it  /mdmm  t.  We§iem  B.  B.  Corp,,  81  D. 
718. 

49.  XdaUlty  for  Iom  or  dAoiAg*  to 
pffopai'ty  carried.  —  Railroad  corporations 
are  uable  as  eommon  carriers  for  losses  oo- 
eerring  from  any  accident  daring  tlie  transit 
ef  the  goods,  except  those  arising  from  the 
act  of  God  or  the  pablic  enemy.  They  can 
act  eecape  this  liability  by  showins  that  the 
loss  oocnrred  from  some  cause  for  which 
■eittier  they  nor  their  agents  are  chargeable. 
XorwBKg  Phkt  Co.  v.  Bo9ion  etc  B,  B,  Co,, 
II  D.  42S.  S.  P.,  Bantm«r  v.  Toledo  etc 
B^fCo,,  87  D.  867;  SebmAM.B.  B.Co.y. 
Ihau,  94  D.  694. 

A  railroad  companv's  liabili^  for  negli- 
gence should  be  stviouy  enforced  on  grounds 
cf  pablie  policy.  Ckmnberkmd  Valley  B.  B. 
Ok  V.  Buf^^  61  D.  618. 


The  owner  of  a  freight  car  injured  by  a 
defect  in  the  road  over  which  it  is  running 
under  a  *'  dearanoe  "  from  the  railroad 
company,  owing  to  the  company's  neglect 
to  repair,  may  recover  therefor,  though  the 
'*  dearanoe  "  was  obtained  by  another  per- 
son who  was  at  the  time  in  posnession  of  the 
car.    lb, 

A  railroad  company  is  liable  as  a  oommon 
oarrier  for  loss  of  goods  destroyed  by  acci- 
dental fire  while  stuidine  unloaded  in  a  car 
at  their  destination.  Porter  v.  Ckkago  B. 
B.  Co.,  71  D.  286. 

The  company  is  not  liable  as  a  common 
carrier  for  loss  or  destruction  of  goods  de- 
posited at  the  roadside,  where  there  is  no 
station  or  agent,  though  goods  are  some- 
times taken  on  board  there,  and  thougih  a 
conductor  of  a  freight  train  has  promised  to 
stop  and  take  the  goods  lost,  Weik  v.  ITil- 
mmgton  etc  B,  B,  Co,,  72  D.  666. 

Goods  deposited  at  a  roadside  to  save 
trouble  of  hauling  to  regular  depot  are  at 
the  risk  of  the  owners  until  they  are  put  on 
a  freight  car,  and  thus  received  by  an  agent 
of  the  railroad  company.    Jb, 

A  railroad  company  is  not  liable  in  dam* 
ages,  as  a  oommon  eairier,  to  one  who  hires 
or  charters  cars  absolutely,  in  case  of  injury 
to  his  property.  The  remedy  of  the  latter 
must  be  on  the  contract  of  hire,  and  the  im- 
plied undertakinff  of  the  comnany  that  the 
hired  cars  are  substantial,  ana  will  be  duly 
carried  to  their  destination.  Bcut  Team,  etc^ 
B.  B,  Co,  T.  WhUae,  78  D.  741. 

The  duty  which  the  company,  in  the  man- 
agement of  its  trains,  owes  to  the  shipper  of 
fireight  while  loading  his  property  in  <me  of 
tiie  company's  cars,  under  authority  from 
the  latter,  is  the  exercise  of  that  ordinary 
care  which  every  man  owes  to  his  neighbor, 
to  do  him  no  injury  by  negligence  while  botii 
are  engaged  in  lawful  pursuits.  SOmon  v. 
N.  T.  Ceni,  B,  B.  Co.,  88  D.  382. 

A  railroad  company,  in  its  capacitv  of 
warehouseman  and  forwarder,  ie  bound  to 
exercise  ordinaiy  care  and  diligence  over 
the  property  in  its  charge,  such  as  a  prudent 
man  would  exercise  over  hie  own  proper^ 
of  like  nature.  What  constitutes  ordinary 
care  may  depend  upon  the  nature,  bulk, 
and  value  of  the  articles,  and  sucdi  care 
should  be  in  proportion  to  the  loss  likely  to 
be  sustained  by  the  want  thereof.  B<M' 
more  <t  O.  B.  B,  Co,  y,  S^wnacher,  96  D. 
610. 

A  railway  company,  not  undertaking  to 
carry  dogs,  but  permitting  itS'servant,  as  an 
accomm^ation  to  naasengers,  to  receive 
ttiem  for  carriage  and  take  pay  therefor  fer 
himself,  cannot  be  held  as  a  oommon  car- 
rier where  the  passenger  was  notified  of  the 
rule.  Honqfnum  v.  Cregon  emd  C.  B,  B.  Co,, 
67  R.  20. 

Plaintiff,  not  being  permitted  to  take  his 
I  dog  with  him  in  defendant's  passenger  car. 
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deU^ered  it  to  the  baggage-maater  of  the 
train  and  paid  him  for  its  tranaportation. 
By  the  defendant's  regnlationa,  which  were 
ported  at  varions  atationa,  "  live  animals  '* 
were  "allowed  as  baggagemen's  perquisites," 
bat  plaintiff  had  no  special  notice  of  this 
regnfation.  The  dog  was  lost  through  the 
basgaeeman's  negligence,  ffeldf  that  the 
detradant  was  liable  for  the  yalue  of  the 
dog.  CanOmg  ▼.  Hannibal  etc  B.  B,  Qk,  14 
R.  476. 

60.  Uability  as  carriers  of  live 
stock.*  —  1.  In  general  —  A  railway  com- 
pany undertaking  to  carry  live-stock  for 
sach  persons  as  ohoee  to  employ  it  assumes 
the  relation  of  a  common  carrier,  with  the 
duties  and  obligations  growing  out  of  that 
rels^ion,  whether  the  transportation  of 
eattle  be  its  principal  employment  or  merely 
ineidental  and  subordinate.  KunbaUy,  Bui^ 
land  ete.B.B.Ca.,  62  D.  667. 

A  railroad  company,  receiving  oatUe  or 
Uve  stock  to  be  transported  over  its  road 
from  one  place  to  another,  assumes  all  the 
responsibility  of  common  carriers,  except  so 
far  aa  such  responsibility  may  be  mo<ufied 
by  ■PMial  contract.  Kaneas  Paqfie  B*y  (Jo. 
w.  NkM9,  12 R.  494.  'Contra,  see  MiOiffan 
aonUL  eie.B.B,Oo.  v.  McDtmongh,  4  R.  466. 

In  an  action  a^amst  a  railroad  company 
for  the  value  of  live  stock,  alleged  to  have 
been  killed  through  its  neglisenoe  while  in 
its  possession  as  earriers,~SeZ[^  <1)  that  the 
**oompanyi,  aa  to  the  live  stock,  was  not  an 
insurer,  but  was  only  liable  for  ordinary 
negligenee ;  (2)  Uiat  the  fact  of  the  injunr 
was  prima/aeie  evidence  of  negligence  ;  (8) 
that  the  company  oonld  not  by  contract 
relieve  itself  nom  liability  for  ne^gence. 
LmiU9Ukae.B.B,  Oo.  v.  Bedger,  15  R.  740. 

A  railroad  comnany  nndeitaking  to  trans- 
port live  stock  is  Dound  to  furnish  suitable 
and  safe  cars,  and  is  responsible  for  any  loss 
arising  from  a  neglect  of  duty  in  this  partic- 
ular. The  mere  presence  of  the  owner  of 
the  stock  does  not  lessen  this  responsibility, 
as  the  can  are  necessarily  under  the  con- 
Iml  of  the  agents  of  the  company.  PeUr$v, 
New  Orleane  etc  B.  B.  Co.,  79  D.  676. 

A  railroad  company  undertaking  to  carry 
live  animals  for  nire  is  bound  to  provide 
ears  of  sufficient  strength  to  prevent  the 
animals  from  breaking  uirough  the  same  ; 
and  will  be  responsible  for  the  loss  occurring 
through  failure  to  do  so,  although  the  ani- 
mals were  unruly  and  vicious  ;  but  not  for  an 
injury  to  the  animals  occurring  simply  from 
their  own  viciousness  or  nnruliness,  while 
being  carried  in  a  proper  car.  Smith  v.  New 
Haven  etc  B.  B.  Co.,  90  D.  166. 

It  is  negligence  on  part  of  railroad  com- 
pony  to  allow  straw  to  be  used  in  its  cars 
lor  bedding ;  and  if  a  fire  occur  from  such 
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use,  occasioning  the  Ices  of  live  stock  while 
being  transported  the  company  is  liable  for 
all  loss  su^ftained  by  the  shipper.  Powell  v. 
Penneyhfama  B.  B.  Co.,  75  D.  564. 

A  common  carrier  cannot  stipulate  against 
his  own  gross  negligence.  And  it  is  such 
gross  negligence  as  a  railroad  company 
cannot  stipulate  against  for  one  oi  its 
conductors  to  refuse  to  supply  water  to  h<^ 
that  are  being  transported  in  its  cars,  after 
being  requested  so  to  do  by  the  owner  of  the 
hogs,  where  waterier  that  puzpoae  was  con- 
venient and  abundant,  and  several  of  the 
hogs  died  by  reason  of  such  refusal.  IlMnom 
CenL  B.  B.  Co.  v.  Adanu,  92  D.  85. 

2.  FauU  of,  or  awnntption  qf  ritk  b§ 
ik^p^per. — Where  a  railway  company,  for 
a  ffi^en  hire,  offers  to  assume  the  respon- 
sibuity  of  a  common  carrier,  and  for  a  less 
hire  offisrs  to  furnish  the  necessary  means  of 
transportetion  to  the  owner,  who  may  there- 
by become  his  own  carrier,  the  owner  who 
chooses  to  pay  the  lower  rate  is  bound  by  hia 
election,  and  cannot  hold  the  company  liable 
as  a  common  carrier.  Whether  in  such  a 
case  there  eziste  a  spemal  agreement  between 
the  parties,  by  which  the  company's  liability 
is  limited,  is  a  question  of  law,  to  be  deter- 
mined by  the  court.  KknbaU  v.  Butland  etc 
B.  B.  Co.,  e2T>.  867. 

A  releaae  ligned  by  the  shipper  exoner- 
ating the  company  fr<Ma  liabHil^  for  injury 
snsteined  to  live-etook  during  transportatiou 
does  not  excuse  negligence  on  the  part  of  the 
company.  PoweU  v.  PennsjfkfankL  B.  B.  Oo^ 
75  D.  564. 

A  party  who  obetruete  the  traok,  or  inter- 
feres with  the  transportetion  of  a  raUroed 
companv,  cannot  recover  from  an  injury 
received.    lb. 

The  oom^anj  is  not  exempted  from  liabil- 
ity for  fumishmg  defective  cars  tat  the  trans- 
portetion of  live-stock,  under  a  oontraot 
which  provides  that  the  owner  tekes  idl 
risks  of  ices  and  injury  "  in  loading,  unload* 
inff,  conveyance,  and  otherwiM^  whethei 
arising  from  the  negligence,  default,  miscon- 
duct, or  otherwise  on  the  part  of  the  com- 
pany's employees;  and  unless  the  owner 
assented  to  the  use  of  such  cars,  after  prober 
opportunities  of  obeervation,  and  with  notice 
of  their  actual  condition,  he  is  entitled  to 
expect  that  reasonably  proper  cars  would  be 
furnished.  Hawbma  v.  Great  Weelem  B.  B, 
Co.,  97  D.  179. 

A  railroad  company  is  not  responsible  for 
injuries  inflicted  oy  one  horse  upon  another 
while  they  were  bein^  carried  in  the  com- 
pany's car,  if  the  injuries  were  caused  by 
the  fault  or  neglect  of  the  owner  of  the 
horses  in  attaching  their  halters  or  not  re- 
moving their  shoes.  Evana  v.  FUAburg  iS. 
B.  Co.,  15  R.  19. 

The  shipper  of  cattle  by  railway,  havinc 
assumed,  by  special  contract,  the  duty  <3 
loading  and  unloading,  and  having  accepted 
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and  loaded  a  car  without  objection,  knowing 
that  it  was  not  '*  bedded,"  cannot  bold  the 
railroad  company  for  negligence  in  failing 
to  bed  or  for  insnffioient  bedding  in  the  car. 
Scut  Temtettee  dc-  It.  £,  Co,  ▼.  Johuton,  51 
R.489. 

Evidence  of  a  enttom  of  shippers  of  cattle 
to  bed  the  cars,  known  to  them  and  acted 
OB  by  them  in  previous  shipments,  is  com- 
petent to  explain  such  contract.     Hk 

3.  Jjot$  coMsed  bff  vidoua  propeMtties  of  ani' 
mala.  A  railroad  oompany  acting  as  a  com- 
mon carrier  of  animals  is  not  liable  for  their 
dying  or  being  injured  from  causes  arising 
fran  their  animal  nature  and  propensities, 
and  which  dili|;ent  care  could  not  have  pre- 
vented ;  but  18  liable,  in  the  absence  of 
special  agreement  or  proof  of  inevitable  ac- 
cident, for  loss  or  damage  which  might  have 
been  avoided  by  use  of  care  and  foresight^ 
whether  due  to  oonduct  of  the  animals 
themselves  or  to  incidents  of  the  company's 
bvsinees.  Ckarke  v.  RochetUr  tie,  J7.  B,  Co,, 
C7  D.  206. 

In  an  Action  against  a  railroad  com- 
pany to  recover  for  injuries  done  by  one 
«if  ih«  plaintiff's  pair  of  horses  to  his 
■iata»  while  being  carried  by  the  defend- 
aatSy  the  defendants  requested  a  ruling 
that  if  they  used  due  care  and  pro- 
vided a  svitable  oar,  and  the  injuries  were 
eanaed  by  the  peculiar  character  and  pro- 
pensitiea  of  the  horses,  such  as  friffht  or  oad 
temper,  they  were  not  liable  ;  the  judge 
refused  thia  mlimg^,  \(u%  ruled  that  if  the 
horse  was  injured  by  its  mate  in  an  out- 
borBt  of  vieionsness,  ^uite  unusual  in  horses 
worked  together,  the  jury  miffht  find  for  the 
defendants.  Held,  that  the  defendants  had 
good  grounds  of  exception.  Ewm  v.  FUck- 
Imy  S,  R,  Co,,  16  R.  19. 

51.  Special  contraota  limiting  lia- 
Ulit|r.  —  Railroad  companies  are  liable,  as 
iMHBWifl^  carriers,  for  ^oods  lost  or  injured, 
bnt  they  may  by  special  contract  limit  this 
liabili^.  Thayer  v.  8U  Louk  tic  R,  R,  Co,, 
»D.40Q. 

A  railroad  oompany  cannot  limit  their 
liafaitity  m  common  carriers  by  public  no- 
ill 


to  the  efTect  that  they  will  not  be  re- 
sponsible for  loss  or  injury  to  goods  in  their 
hande  as  earners,  except  such  as  may  arise 
from  negligence,  even  if  knowledge  of  the 
notioe  can  do  brought  home  to  the  owner. 
ifoees  ▼.  Bo§ttm  A  Maim  R,  R,,  64  D.  381. 

The  company  cannot  restrict  its  liability 
bjr  merely  proving  a  usage  on  its  part  in 
giving  tnllB  of  lading  to  notify  shippers  that 
the  eooipany  would  not  be  liable  tor  certain 
kinda  of  losses.  Illinois  CetU,  R,  R,  Co,  v. 
Bmjper,  87  D.  901. 

The  provision  of  the  general  railroad  law 
preventing  railroad  companies  from  lessening 
or  abridging  their  common-law  liabilities  as 
earners  does  not  prevent  the  company  from 
smtextng  into  an  agreement  with  a  consignor 


of  goods  by  which  he  specially  contracts  to 
limit  their  liability.  McMUlan  v.  Midugcm 
South  etc  R,  R,  Co,,  93  D.  208. 

Printed  notices,  receipts,  and  regulations 
of  a  railway  company,  even  when  brought  to 
the  shipper's  notice,  will  not  excuse  the 
company,  where  they  carry  freights  for  a 
reward,  from  being  liable  for  a  failure  to 
use  ordinary  care  in  transporting  theuL 
Maim  V.  Birchard,  94  D.  398. 

Where  the  defendant's  railroad,  in  conse- 
auenoe  of  the  war,  was  in  a  dilapidated  con- 
dition, and  their  supply  of  rolling  stock 
limited,  and  they  hiul  refused  to  receive 
freij^ht  for  shipment  unless  upon  a  qualified 
liability,  to  secure  which  they  had  printed 
bills  of  lakding  limiting  their  liability,  and 
where  plaintiff,  through  himself  and  his 
agents,  had  knowledge  of  the  condition  of 
the  road  and  the  terms  upon  which  goods 
were  received,  and  where  plaintiff,  desirins 
to  ship  goods,  filled  out  one  of  said  printed 
bills  of  lading  and  brought  it  to  defendant 
to  sign,  he  will  be  held  to  a  knowledge  of 
its  contents  and  an  assent  to  its  terms. 
Wallace  v.  Matthewe,  99  D.  473. 

A  railroad  undertook  to  carry  cattle  at  a 
reduced  rate  and  to  cany  their  owner,  and 
in  consideration  therefor,  it  was  agreed  that 
the  owner  should  care  for  the  cattle  at  his 
own  expense,  and  that  the  carrier  should 
not  be  liable  for  any  loss  beyond  $50  a  head. 
Held,  that  the  contract  was  reasonable  and 
valid.  South  Ala,  A  W.  R,  R,  Co.  v.  Henkm, 
23  R.  678. 

A  stipulation  in  a  bill  of  lading  given  by 
a  railrMul  company  for  the  transportation 
of  goods  over  its  own  route  and  the  routes 
of  connecting  railroads  to  a  point  beyond  its 
own  route,  for  exemption  from  liability  for 
loss  or  damage  while  such  goods  are  in  the 
custody  of  any  of  such  other  connecting 
railroad  companies,  is  valid.  Taylor  v.  IM- 
tie  Rock  etc,  R.  R.  Co.,  29  R.  1. 

6d.  Bight  to  tolls  or  freight.  — -  The 
legislature  may  regulate  the  use  of  a  rail- 
rcMMl  franchise,  and  limit  the  amount  of  tolls 
thereon,  if  not  deprived. of  that  power  by  a 
legislative  contract  with  the  owners  of  the 
rc«d.  Beekman  v.  Saratoga  etc  R.  R,  Co,, 
22  D.  679. 

A  railroad  company  has  a  lien  for  freight 
charges,  and  can  •withhold  delivery  until 
payment.  Galena  etc  R,  R,  Co,  v.  Roe,  68 
b.  674. 

The  oompany  may  demand  prepayment 
of  freight  changes,  but  in  omitting  such  de- 
mand, the  company  becomes  bound  to  trans- 
port the  freight  according  to  its  custom,  and 
slight  evidence  of  a  willingness  to  pay  will 
be  snfiScient  to  support  an  action  lor  dam- 
ages caused  by  refusal  to  receive  such 
freight,     fb. 

Whatever  is  carried  into  a  passenger-car 
as  baggage  is  so  far  in  possession  of  conduc- 
tor or  agent  of  the  road  as  to  authorise  him 
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to  ezeroise  the  right  of  retainer  for  dues  for 
passage  or  freight  on  the  article  itself. 
Mulekhffi  T.  Wegtem  A  A.  B.  R,^  71  D.  166. 

A  statute  antboriEed  railroads  to  charge 
for  freight  "  not  exceeding  the  rate  of  fifty 
cents  per  hundred  pounds  per  hundred 
miles. '^  HM^  that  they  might  diarge  fifty 
cents  for  less  than  one  hundred  poands. 
Mwnuy  ▼.  Oti^fC,  A  8,  F.  R.  Co.,  51  R.  660. 

68.  I>iscninination,  and  remedy 
ChereftMT.*  —  An  agreement  by  a  railroad 
oompany  to  carry  goods  for  certain  persons, 
at  a  cheaper  rate  than  it  will  carry  nnder 
the  same  conditions  for  others,  is  void,  as 
creating  an  illegal  preference.  Muaenger  t. 
Petmsyhfania  R.  R,  CiK,  13  R.  467. 

An  act  prohibiting  not  only  nnjnst  dis- 
crimination bnt  all  discrimination  in  rail- 
way freights,  is  in  Wolation  of  a  State 
Constitution  which  provides  for 'the  pass- 
age of  laws  to  prevent  nnjnst  discrimina- 
tion. C^'oo^  AA.R,R.  Co.  ▼•  Peopfe,  16 
B.690. 

It  9eem»  that  the  discrimination  is  nn- 
jnst where  less  rates  for  greater  distances 
are  charged  only  on  the  ground  of  the  exist- 
ence of  competing  lines.    IL 

In  the  grant  of  a  franchise  of  build- 
ing and  usinff  a  public  railway,  there  is  an 
implied  condition  that  it  is  held  ,afl  a  mtad 
puolic  trust  for  the  benefit  of  the  public, 
and  the  company  possessed  of  the  grant 
must  exercise  a  perfect  impartiality  to  all 
who  seek  the  benefit  of  the  trust.  M^Mengtr 
T.  Pmm»$hatda  R.  R.^  18  R.  764. 

A  contract  of  a  railroad  company, 
which  gives  to  certam  persons  an  exclusive 
advanta^  or  monopoly  over  all  other  trans- 
porters m  the  transportation  of  goods,  is 
unjust  and  cannot  be  legallv  enforaed.    lb. 

In  order  to  secure  freight  which  would 
otherwise  go  by  a  different  route,  a  railroad 
company  mav  discriminate  in  rates  in  favor 
of  persons  living  at  a  distanoe  from  its 
route,  nrovided  its  charges  against  others 
Botsimuarlysitnatedare  reasonsble.  Raaam 
T.  Aikem,  42  R.  684. 

Discrimination  in  freight  tariffs  b^  rail- 
way companies  means  charging  diffSerent 
shippers  unequal  sums  for  carrying  the  same 
quanti^  equal  distances.  IMghi  JH$CTim» 
inaHon  CkuiB^  59  R.  250. 

A  statute  imposing  a  penalty  on  any  rail- 
road which  shall  charge  for  transportation 
of  any  freiffht  over  its  road  a  greater  amount 
than  shall  oe  charged  at  the  same  time  by 
it  for  an  equal  quantity  of  the  same  class  of 
freight,  tnmsported  in  the  same  direction 
over  any  portion*  of  the  same  railroad,  of 
equal  distance,  means  that  the  compensation 
charged  shippers  for  carrying  an  equal 
quantity  of  the  same  class  of  fmght,  going 
in  the  same  direction,  must  be  equal  in 
amount  for  equal  distances,  no  matter  on 

*  Discrimination  In  freljrbts  and  fares,  see 
otet,  41 D.  484-486;  44  R.  688,  M0:  M  B.  8^-806. 


iOl. 

what  part  of  the  road,  at  any  time  while  ite 
list  of  charges  for  carrying  freight  remains 
unchanged.     Jb, 

A  contract  between  a  railroad  oom- 
pany and  a  shipper,  that  the  latter  shaQ 
pay  the  regular  and  established  rates  of 
freight,  the  same  as  all  other  shippers,  aad 
that  the  company  shall  pay  back  to  him  a 
certain  portion  of  the  freight  so  charged  and 
paid,  whereby  such  shipper  will  pay  a  leee 
rate  for  transportation  than  that  paid  by 
others,  and  the  public  generally,  for  Uke 
services,  under  similar  circumstances  and 
for  like  distances,  is  void  as  affainst  pubUe 
policy  at  common  law,  and  under  the  stat- 
ute  against  unjust  discriminations.  /ZBnole 
«tc  R.  R.  Oo.Y.  Ervin^  69  R.  369;  Se^field  t. 
RaUway  Co,^  64  R.  846. 

Plaintiff  was  accustomed  to  ship  coal  by 
defendants'  railroad  for  transportation  be- 
yond their  line  upon  the  Delaware  river. 
Defendants  had  also  allowed  plaintiff,  for  n 
certain  consideration,  to  use  their  wharf  at 
the  river  terminus  of  the  railroad ;  but  snb- 
sef uentiy,  there  not  bein^  room  for  all  the 
shippers,  they  denied  plamtiff  the  wharf  fa- 
cilities, while  they  allowed  ethers  to  use  tte 
wharf.  HtUi,  that  although  transpcrtatioA 
by  defendants,  common  carriers,  was  necee  ■ 
sarily  open  to  the  public  without  discrimi- 
nation, yet  wharfage  was  within  the 
discretion  of  defendants,  and  a  mandatory 
injunction  would  not  lie  oompelling  them  te 
allow  wharfage  facilities  to  plaintm  as  well 
as  others.  luienntd  v.  Plaiadtkkki  S  R» 
R.  R.Ckk,SSL  195. 

Where  an  action  was  brought  apunst  n 
railroad  company  for  an  alleged  unjust  die- 
crimination  in  favor  of  an  express  company, 
by  affording  better  and  extra  faoUities  to  il 
for  transportation  than  to  the  plaintiff^  aad 
the  defendant  demurred — AeU,  that  an  actios 
would  lie  for  damage  caused  by  such  dis- 
crimination; and  also  that  though  the  unrea- 
sonable preference  was  practiced  in  another 
State,  if  in  violation  of  toe  law  thereol^  ttie 
action  would  still  lie.  MdhMir^Potikmd 
andR.R.R.lZR.72, 

ftp    Oarriage  of  Passengers  and  their 
Baggage. 

64.  Beffulatioaui  of  iwiaengw  traf 
fio.* — A  railroad  company  may  make 
sonable  regulations  respecting 
and  other  persons  nsins  its  roador  h< 
and  buildings  eonnected  therewith,  the 
sonableness  of  such  rsffulations  depending  im 
some  measure  upon  thelocality  of  the  depcKal 
which  they  are  adopted.  Com.  v.  Power,  41 
D.465;  J(Summ  v.  OomsordR.  R.  Ooi^  88  D. 
199. 

The  company  has  a  right  to  require  of  Iti 


*Bnles  and  regulations  which  company  may 
make  respecting  psssengeis  and  others  not  em- 
ployees. Me  notes,  41 D.  171-488;  45  D.  lflBl-U9i 

Obligation,  to   stop  for  panenger  ai 
adverUsed,  see  note  88  D.  80^08. 
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paasengen  oompliAiioe  with  all  faionable 
roles  tending  to  promote  oomfort,  conven* 
ienoe,  good  order  and  behavior,  and  to  aecnre 
the  nlety  of  ita  trains,  and  to  enable  the 
oompany  to  oondoct  iti  boaineis  as  a  oom« 
monoamer  with  advantage  to  the  pablio 
and  to  iteeli  lUmoU  Oad.  M,  JL  Ckk  r. 
WkHtanoriB,  92  D.  138. 

The  eompany  is  bonnd  to  oarnr  a  paa- 
senser  who  observes  all  the  reasonable  rules 
of  the  oompany.    lb, 

Tlie  court  mnst  determine  whether  a  mle 
adopted  by  the  oompany  is  a  reasonable  one. 
Sncfa  qnestion  is  pnraly  one  of  law,  and  mnst 
be  determined  by  the  oonrt,  and  not  the 
jury.  althoDjsh  it  is  proper  for  the  oourt 
to  admit  testimony  as  to  the  neoessity  of  snoh 
mle.    /& 

Snoh  rognlations  need  not  be  in  form  of 
hy-lawBy  enforced  by  penalties  and  forfeit- 
nres.  Com,  v.  Power,  41  D.  465;  StaUr, 
OwarUm,  61  D.  671. 

Hm  eompany  may  delegate  to  its  snper- 
intsndent  w  a  particular  depot  the  power  to 
Bake  rsgnlations  for  the  government  of  per- 
eoofl  resorting  there.  Cbm.  t.  Power,  41  D. 
46S. 

A  lioense  to  the  pnblie  to  enter  a  depoti 
sKeept  for  the  purpose  of  taking  passage,  is 
levocable.    Jb» 

Tlie  soperintendent  of  the  depot  may  pro- 
kibft  innkeepers  from  oommf  upon  the  plat- 
form at  snob  depot  to  soUeit  onstom ;  and 
where  the  mle  nas  been  partienlarly  vio- 
lated by  a  oertain  person,  he  may  be  forcibly 
excluded  from  the  platform,  although  he  has 
m  ticket  and  comes  there  to  take  panage  on 
the  train,  if  he  dose  not  show  his  ticket  or 
dsoiare  his  purpose,  and  the  superintendent 
kas  ground  to  believe  and  does  believe  that 
ke  eomee  to  solicit  custom,  and  uses  no  more 
violsnce  than  necessary  to  expel  him  from 
the  platform ;  and  such  expulsion  la  not  in- 
dietableasanassaultb    lb. 

It  is  the  duty  of  the  oomoany  to  treat  all 
persons  alike ;  and  if  it  kolas  itself  out  as  a 
rwn"**»"  carrier  of  passengers  by  steamboat 
acfoas  n  navigable  bay  at  the  end  of  its 
ronte,  and  eontraots  generally  with  persons 
to  eany  tiiem  over  its  road  and  across  the 
bay,  it  is  bound  to  contract  with  and  con- 
vey over  the  mad  and  bay  all  persons  who 
apply  and  tender  the  right  fare.  Wheeler  v. 
Sam  /WmdMO  efe.  B.  R,  Oo,^  89  D.  147.     * 

Railroads,  whether  built^  owned  and  con- 
ducted by  the  state  or  by  private  oorpora- 
tions,  and  whether  exacting  tolls  or  free, 
am  public  highwaya  In  consideration  of 
the  uanehise  they  receive  from  the  state, 
railroad  corporations  agree  to  perform  cer- 
tain duties  toward  the  public,  and  the  power 
of  determining  those  duties  and  enforcing 
their  performance  is  vested  in  the  appropri- 
ate tranmali  of  the  state.  Railroad  Camm're 
V.  Anfand  <fr  O.  R.  R,  Ox,  18  R.  208. 

A  statute  which  prohibits  any  railmad 


corporation  from  demanding  and  rscdving 
for  the  tranbportation  of  passengers  mom 
than  three  cents  per  mile,  for  a  distance  of 
mom  than  eight  miles,  gives  the  party  ag- 
grieved a  right  to  recover  from  snob  corpor- 
ation a  forfeitum  of  not  lass  than  twenty-five 
dollars  for  each  case  of  ovemharge.  PUte* 
burg  tie,  Ry  Co,  v.  Moore,  81  R.  648. 

Even  whem  the  charter  of  a  railroad 
oompany  gives  it  the  right  to  mgalate  its 
charges,  the  state  may  cmate  a  commission 
with  the  power  to  see  that  it  keeps  within 
its  charter  limits,  to  pmvent  unjust  discrim- 
inatioii,  and  to  enforce  such  reasonable 
regulations  as  the  state  may  deem  necessary. 
Stoner,  Taaooeie,  R,  R.  Co,^  62 R.  193 

55.  Knilrond  tickets;  and  rospM- 
ttw%  rights  of  paawngor  and  oompany. 
—  1.  /»  ffenemi  —  The  company's  liabilities 
and  the  passenger's  rights  am  the  same, 
whether  the  passenger's  ticket  be  purchased 
at  the  office  of  the  eompany,  of  an  agent 
elsewhere,  or  of  a  contiguous  railroad  com- 
pany, entitling  the  purohaser  to  pass  on 
both  roads,  and  raoeived  by  the  former  as  an 
ordinary  ticket.  Sehopnum  v.  BoeUm  etc  R'f 
Corp,,  66  D.  41. 

A  person  holding  a  ticket,  who  is  about  to 
take  a  train,  has  as  much  right  to  cross  a 
side-track  which  is  in  the  way  provided  by 
the  eompany  to  reach  the  train  as  he  would 
have  to  cross  a  public  street  or  highwav. 
Indkma  Oeiiiral  Ky  Co,  v.  Uudeleon,  74  D. 
264. 

A  pumhaser  of  a  ticket  to  a  station  on  the 
line  of  the  railroad  is  entitled,  in  the  absence 
e/l  express  stipulations,  to  be  carried  to  that 
station  in  a  reasonable  time  and  mannerp 
agreeablv  to  the  reas<mable  rales  and  regu- 
lations of  the  company.  Johneom  v.  Coneoftl 
R,R,CorT>,BS'D,lW. 

A  passenger  who  purohases  a  ticket  for  a 
distant  station  and  gets  off  the  train  tenn 
porarily  and  with  no  objection  or  notieey 
while  it  is  stopping  at  an  intermediate  sta^ 
tion,  does  no  illegal  act.  but  for  the  time  he 
surrenden  his  place  and  rights  as  a  passen- 
ger; but  he  may  return  and  rsaume  his 
plaos  and  rights  as  a  passenger  on 
the  train  before  it  starts,  and  the  offi- 
cem  of  the  railway  am  bound  to  give 
reasonable  notice  of  the  starting  of  the 
tmin.     Suae  v.  Grand  Trunk  R'y,  4  R.  258. 

When  a  passenger  has  be<m  lawfully 
ejected  from  a  railway  train,  for  non-pay- 
ment of  f  am,  he  cannot  demand  to  be  car- 
ried forward  on  the  same  train  without 
paying;  the  duiputed  fare,  and  his  purchase 
of  a  ticket  at  the  point  of  ejection  will  not 
entitle  him  to  readmission  to  the  tmin.  Stone 
V.  (7.  €<&  i?.  Cb.  29  R.  468. 

A  milway  ticket  marked,  ''good  on  pas- 
senger trains  only,"  does  not  imply  that  aH 
the  passenger  tmins  of  the  railroad  company 
issmng  it  will  stop  at  the  station  designated 
on  it,  nor  impose  on  the  oompany  any  obli- 
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gutioii  to  stop  there  oontrary  to  He  mles. 
kh  and  M.  M'f  Ok  ▼.  Swarikimt,  83  R. 
104. 

^  A  railway  company  may  lawfully  iraae 
tickets  at  a  reduced  rate  and  impose  the 
condition  of  non-tranaferability ;  bat  has 
no  right  to  take  ap  the  tickets  and  exdnde 
the  transferee  from  the  train  under  the  con- 
dition that  it  may  refuse  to  accept  it.  The 
measure  of  damages  is  the  value  of  such 
ticket  Pott  ▼.  ChicoiifO  etc  R.  B.  Co.,  45  R. 
100. 

One  vho  parohased  a  ticket  from  New 
York  to  Philadelphia  from  a  person  who 
was  not  an  authorized  agent  of  the  company, 
may  maintain  an  action  against  the  com- 
panT  for  refusal  to  carrjr  him,  the  sale  being 
^jal  in  New  York  but  forbidden  under  pen- 
alty in  PennsylTania*  but  there  being  no 
authority  in  the  statute  for  refusal  to  carry 
en  tickets  purchased  from  unauthorized 
•gents.    Bheptr  r.  PetmaifUmAi  M%  JL  Co,, 

A  railway  passenger,  with  a  ticket  for  a 
elation  at  which  the  train  does  not  stop,  has 
a  right  to  ride  to  an  intermediate  station  at 
which  it  does  stop,  JOekmond  etc  B,  M.  Co. 
T.  ilsMif,  52  R.  620. 

The  plaintiff  haTing  parohased  at  Birm- 
ingham a  ticket  to  HanoeviUey  a  station  ten 
mues  beyond  Blount  Springs,  entered  a 
freight  train  which  was  not  authorized  to 
carry  passengen  beyond  Blount  Sprincs ;  he 
testified  that  the  ticket  aoent  directed  him 
to  take  it ;  beins  informed  by  the  conductor, 
after  starting,  that  he  could  not  be  carried 
beyond  Blount  Springs,  he  declined  to  leare 
the  train,  as  the  conductor  offered  him  an 
opportunity  to  do,  and  declared  that  he 
would  go  on,  and  having  surrendered  his 
ticket,  which  the  conductor  thereupon  can- 
celled, he  travelled  to  Blount  Springs,  and 
was  there  required  by  the  eonductor  to  leave 
the  train.  J/eU,  that  the  company  was  not 
liable  unless  the  ticket  agent  gave  that 
direction.  South  etc  Ala.  B.  B.Oo,r.  Httf- 
mam  52  R  349. 

8.  PoMtngere  Umnd  hff  regUkakim  f^ 
tomptrng.  —  Purchasers  of  tickets  are 
bound  to  comply  with  all  reasonable  rules 
and  orders  of  the  company  or  their  agents, 
as  much  when  going  to  the  cars  from  the 
station-house,  or  from  the  cars  to  a  place  of 
salety  beyond  a  railroad  track,  as  they  are 
when  actually  on  board  the  train,  and  while 
the  transit  continues.  Warren  v.  FUMurg 
B.B.C0,,  85  D.  700. 

It  is  the  duty  of  a  passenger  to  inform 
himself  beforehand  of  the  regtdations  of  the 
company  for  running  its  trains,  and  the  fact 
that  a  ticket  for  a  certain  station  is  sold  to 
him  by  the  company  without  notice,  and  that 
he  is  permitted  to  enter  the  first  train  leaving 
thereafter,  does  not  entitle  him  to  require 
that  the  train  be  stopped  at  such  station  if 
it  is  not  in  accordance  with  the  regulations 


for  running  trains.    PUteburg  etc  B^y  Ch.  v. 
Nmrnn,  19  R.  703. 

A  railroad  company  may  lawfully  require 
passeagers  to  exhibit  their  tickets  before 
entering  the  cars,  and  may  refuse  to  receive 
any  person  as  a  passenger  although  he  exhibits 
a  ticket,  who  is  drunk  to  such  a  degree  as  to 
be  disgusting,  offensive,  disagreeable,  or 
annoying,  and  likely  to  violate  the  common 
proprieties,  decencies,  and  civilities  of  life. 
PiUsbwrgh  etc  R'y  Co.  v.  Vandyfte,  26  R.  68. 

3.  fime-tabie  —  chcmgee  of  time  —  A  rail- 
road company,  by  advertising  the  times  when 
its  trains  run,  agrees  with  holders  of  tickets 
that  its  trains  will  run  at  the  times  adver- 
tised, but  with  an  implied  reservation  of  a 
power  to  change  the  times  upon  giving  rea* 
sonable  notice.  Sean  v.  Eattem  B*  B.  Gx, 
92  U.  780. 

Reasonable  notice  of  change  of  time,  •• 
advertised  in  the  newspapers,  when  a  train 
will  run,  is  not  given  to  one  who  previtmslj 
purchased  tickets  ia  accordance  with  the 
advertiaemsnt,  by  posting  up  handbills  in 
the  cars  and  stations,  without  his  knowledge^ 
announcing  the  change,     fb. 

An  express  contract  cannot  lie  controlled 
or  varied  by  usi^ ;  and  therefore,  where  a 
railroad  oompany  advertises  the  times  when 
its  trains  will  run,  and  sells  tickets  accord- 
ingly, evideree  of  a  usage  of  the  company 
to  change  the  times  of  running  trains,  with- 
out giving  reasonable  notice  thereof,  is  io- 
admissalA.  Seara  v.  Modem  B.  B.  Co.,  92 
D.  780.  Andsee  OonUm  v.  Mameheeter  dl  ^ 
B.  B.  Co.,  13  R  97. 

4.  When  ticket  expiree. — Apaasenffer  ticket* 
dated  and  haviuff  the  words  "good  only  two 
days  after  date  stamped  upon  its  faoo^  ia 
not  valid  after  the  expiration  cif  the  twoday% 
and  the  railroad  company  may  recover  ita 
usual  fare.  Boston  etc  B.  B.  Co.  v.  Proctor^ 
79  D.  729. 

A  rule  established  b^  a  railroad  company 
limiting  the  time  withm  which  tickets  over 
its  road  fl^ould  be  used,  provided  that  joint 
tickets  should  be  good  for  such  further  time 
as  might  be  necessary  to  enable  the  holders* 
by  tiie  regular  trains  of  the  road,  to  reach 
the  station  to  which  such  tickets  were  sold, 
is  not  unreasonable.  Johneon  v.  Conoord  B, 
B.  Corp.,  88  D.  199. 

Bvidenoe  that  in  various  instances  coa- 
dootors  allowed  tickets  to  be  used  contrary 
to  the  provisions  of  a  reasonable  rule  estab- 
lished by  a  railroad  company,  and  in  viola- 
tion of  instructions,  is  not  competent  to 
show  a  lunge  on  the  part  of  the  company  in 
confiict  wiw  the  rule,  if  such  instances  are 
not  shown  to  have  come  to  the  knowledge 
of  the  governing  officers  of  the  oorporatioa. 
lb. 

Where  a  ticket  over  connecting  lines  ia 
limited  to  a  specified  number  of  days,  the 
last  day  falling  on  Sunday,  and  the  last  line 
nitts  no  train  oa  that  day,  the  paesepgeg  is 
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entitled  to  pocaaga  on  the  next  day.    JAUle 
RoAHcB^y  0(k  r.  Dean,  61  R.  584. 

A  ticket  conditioned  **  not  to  be  good  for 
oaasage  "  after  nine  daya  from  date  of  aalo 
aoes  not  require  the  passage  to  be  com> 
pteted  within  that  time.  Lundy  ▼.  Central 
Pae.  M.  R.  Co.^  66  R.  100.  Compare  Auer- 
haeh  T.  New  York  Cen.  ele.  S,  B.  Co.,  42  R. 
290. 

6.  RiglU  to  a  seal.  —  Plaintiff  bought  a 
ticket  on  defendant's  road  from  W.  to  B. 
>iot  being  able  to  obtain  a  seat  in  the  car, 
he  refnaed  to  surrender  the  ticket,  and  was 
ordered  to  leave  the  train  on  its  arrival  at 
P.  At  F.  he  obtained  a  seat  and  tendered 
hia  fare  from  there  to  B.,  but  refused  to 
either  surrender  his  ticket  or  to  pay  the 
fare  from  W.  The  conductor  ejected  him. 
In  an  action  for  damages  based  upon  the 
contract  entered  into  at  W., — htld,  that 
under  the  contract  plaintiff  could  not  main- 
tain the  action.  DaviB  ▼.  KanaoB  City  etc  R, 
R.  Co.,  14  R.  457. 

It  seems  that  a  passenger  who  exhibits 
his  ticket  and  demands  a  seat  has  a  right 
to  have  that  demand  eomplied  with  before 
he  can  be  required  to  surrender  his  ticket. 
/& 

6w  ^€}Nira<0  cor /or  loomak— A  regulation 
of  a  railroad  company,  setting  apart  one  oar 
el  each  passenger  train  for  women  and  the 
men  accompanying  them,  is  reasonable. 
Bam  T.  Ckkago  etc.  Ity  Co.,  17  R.  496. 

If  there  be  no  sitting  room  in  the  ordinary 
paa8en||er  ears  for  men  excluded  by  the 
regulation  from  the  car  for  women,  and 
there  be  room  to  seat  them  in  the  latter  car, 
it  ia  the  duty  of  those  having  charge  of  the 
train  either  to  admit  them  to  such  car,  or  to 
make  room  for  them  in  the  ordinary  cars  by 
admitting  others  to  the  women's  car*    /&. 

¥niere  a  man  is  unable  to  find  a  seat  in 
the  ordinary  cars  and  is  not  furnished  with 
ene  within  a  reasonable  time,  by  the  officers 
of  the  train,  he  may  enter  the  women's 
ear,  provided  there  be  a  seat  for  him 
there  and  he  can  enter  peaceably  and  unfor- 
Inddeu,  and  he  is  entitled  to  remain,  unless 
famished  with  a  seat  elsewhere  ;  but  he  has 
no  right  to  attempt,  by  force,  to  enter  the 
•ar.     Ih.  

7*  Sxeurtion  asud  conutnntatioit  tidtete.  -^ 
The  holder  of  a  special  excursicm  ticket  for 
a  round  trip,  surrendering  it  and  receiving 
iBatead  a  regular  ticket^  substituted  by  the 
eompany  for  its  own  convenience,  gets  no 
right  to  retnm  upon  any  other  than  the 
excursion  train.  McRob  v.  Wilmington  A  W. 
i2L  i?.  Cb.,  43  R.  746. 

If  a  rikilwa^  company  attempts  to  dis- 
criminate agamst  one  by  refusmg  to  sell 
^m  oommntation  tickets  at  the  same  rate 
that  it  sella  them  to  the  public  generally, 
the  sale  may  be  enforced  by  mandamiu, 
BktU  V.  Dflmoareetc  R.  R.  Co.,  67  R.  543. 

D.  pnrchased  of  a  railroad   eompany  a 


commutation  ticket  that  entitled  him  to 
ride  upon  their  road  a  certain  time  upon 
certain  conditions;  one  of  the  conditions 
was,  that  the  ticket  should  be  shown  to  the 
conductor  on  every  trip  the  holder  might 
make,  and,  in  case  it  should  not  be  shown 
when  requested  by  the  conductor,  regular 
fare  for  that  trip  should  be  paid.  On  one 
occasion  D.  by  mistake  left  his  ticket  at 
home,  and  when  called  for  by  the  conductor, 
he  stated  that  he  had  forgotten  it  and  re- 
fused to  pay  the  regular  fare,  whereupon  he 
was  ejected  from  the  train  at  the  next  sta- 
tion. Htld^  that  D.  could  not  recover  of  the 
company.  Downs  v.  i^eie  York  etc.  R,  R,  Co., 
4R.77. 

A  commutation  railway  ticket,  conditioned 
to  be  *'good  for  1,000  miles"  and  *'  within 
six  months,"  is  not  ffood  after  six  months, 
although  the  holder  Has  not  travelled  1,000 
miles  on  it ;  and  where,  after  the  expiration 
of  that  period,  he  enters  the  baggaee  car  of 
the  company,  and  refuses  to  pay  his  fare 
except  by  presenting  such  ticket,  he  is  a 
trespasser,  and  may  be  ejected  at  any  point, 
and  is  not  entitled  to  the  benefit  of  a  statute 
which  prohibits  the  ejection  of  passengers 
except  near  a  dwelling-house  or  at  a  station. 
LUBs  V.  SL  LouU  etc  R.  Co.,  27  R.  255. 

06.  Be^latiorui  as  to  purchase  and 
snrrender  of  tickets,  or  payment  of 
extra  fare.*  —  A  railroad  company  has 
power  to  make  all  reasonable  rules  for  the 
government  of  its  trains;  and  may,  as  to 
certain  classes  of  trains,  require  tickets  to 
be  purchased  before  allowing  passsge  to  be 
taken  thereon,  ddcago  etc  R*  R.  Co.  v« 
Flafjg,  92  D.  133. 

The  company  is  not  required  to  keep  open 
its  ticket-office  for  the  sale  of  tickets  to  pas- 
sengers beyond  the  advertised  time  fixed  for 
the  departure  of  trains ;  and  Chicago  etc  R, 
R.  Co.  V.  Parks,  68  D.  562,  and  St.  Louis  etc 
R.  R.  Co.  V.  Dally,  19  HI.  363,  are  not  to  be 
considered  as  holding  that  such  company 
must  keep  its  office  open  for  that  purpose 
until  the  actual  departure  of  the  tram.  SL 
Louis  etc  R.  R.  Co.  v.  South,  92  D.  103. 

The  company  is  required  to  keep  open  its 
ticket-office  for  sale  of  tickets  to  passengers 
for  a  reaaonable  time  before  the  departure 
of  each  train,  and  up  to  the  advertised  time 
for  its  departure,  but  not  up  to  the  time  of 
its  actual  departure.    lb. 

The  company  is  required  to  furnish  a 
convenient  and  accessible  place  for  the 
sale  of  ticketa,  and  to  afford  the  public  a 
reasonable  opportunity  to  purchase  them  ; 
but  parties  who  will  not  avail  themselves  of 
it. are  alone  at  fault,  and  must  pay  the  extra 
fare  or  be  ejected  from  the  tram  on  refusal 
te  pay  it.     8t.  Louis  etc  R.  R.  Co.  v.  SotOh, 

*  Rule  requiring  the  purchase  end  exhibition 
of  tickets,  see  note,  41  D.  473-476. 

Discrimination  between  fare  paid  on  train 
and  fare  paid  at  ticket  ofDce,  see  note,  41 D.  488, 
484. 
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92  D.  108;  Ohkago  tie,  M.  B.  Ox  t.  rioffg, 
92  D.  133. 

Failure  of  the  oompany  to  give  a  reason- 
able opportunity  for  purchaee  of  ticket^  by 
one  who  desiree  to  toke  pawa^  on  one  of 
its  trains,  gives  snob  ^rson  a  right  to  enter 
and  be  oarried  to  his  place  oi  destination 
on  payment  of  the  reffolar  fare  to  the  oon- 
dnotor ;  and  his  ezpmsion,  nnder  snch  oir- 
enmstanoes  wonld  Im  nnlawfnL  Ohkago  etc. 
M.£.Co.r.  Flagg,  92  D.  133. 

A  railroad  oompany  baring  opened  its 
freight  trains  for  the  oonveyanoe  of  passen- 
gers, is  bound  to  aflford  reasonable  f aciUtiee 
to  them  for  the  procuring  of  tickets  shortly 
before  entering  the  trains,  and  neglecting  to 
do  so,  cannot  rightfully  eject  a  passenger, 
offering  to  pay  his  fare  on  the  train,  for  not 
haying  previously  procured  his  ticket.  Axim 
▼.  Mwf^phUa$^C,  R.  J2.  Co.,  28  R. 771. 

Under  a  statute  permittinff  railroad  com- 
panies to  make  an  extra  diarge  for  fares 
paid  in  the  cars,  when  a  reasonable  time 
has  been  allowed  to  j^roenre  tickete  before 
the  storting  of  the  train,  it  is  not  necessaiv 
to  keep  open  the  ticket  office  at  a  small 
stotion  until  the  very  moment  of  starting. 
SvertU  ▼.  CJikago etc  B'pOo.,  68  B.  207. 

Railroad  charges  for  freighte  and  fares 
must  be  uniform,  and  without  favor  or 
preiudioe,  as  between  all  of  eacn  class  es- 
toblished  by  the  company.  Chieago  eie.  JL 
B.  Oo.  V.  PoHb,  68  0.  682. 

A  railway  oompany  may  lawfully  make 
and  enforce  a  rule  that  passengers  not  nro- 
euring  tickete  before  enterinff  a  train  snidl 
pay  a  greater  specified  rate  of  fare,  and  pas- 
sengers are  bound  to  take  notice  of  and  oon* 
form  to  snch  rule.  Toledo  etc  Wy  Co.  v. 
ITfV^  84  B.  277.  8.  P.,  iTiZfioni  v.  OooU, 
66  D.  766 ;  J^ermmmOe  B,  B.  Co.  v.  Bogen, 
92  D.  876.  And  this  rule  applies  to  a  pas- 
senger who  pays  only  from  one  stotion  to 
another  without  a  ticket^  and  he  may  be 
eompelled  to  pay  the  extra  charae  at  each 
•totion  as  a  new  oontract  made  at  snch 
■tetion.  Okioago€te.B.B.Cfo,r.Parki,iiSl>. 
662. 

A  vsgulation  making  discrimination  in 
passenger  fares  in  favor  of  persons  purchas- 
ing tickete  before  entering  the  cars  imposes 
upon  the  railroad  oompany  the  obligation  to 
afford  passengers  the  opportunity  to  avidl 
themselves  of  the  discrimination ;  and  if 
this  opportunity  ii  not  offered,  the  regu- 
lation IS  not  binding,  and  a  passenffer 
who  after  tendering  the  regular  ticket 
rate  to  the  conductor  is  expelled  from 
the  train  may  recover  from  the  company. 
J^enoHvUUB.  B,  Co.  v.  Rogere,  92  D.  276 ; 
BL  Loidi  etcB.  B.Co.  v.  South,  92  D.  103. 

The  rule  of  a  railroad  company  requiring 
passengers  to  surrender  their  tickete  to  the 
conductor,  when  demanded,  is  a  ressonable 
cue  and  may  be  enforced.  IlUnoit  Cem.  B.  B. 
Co.  V.  WkiUemore,  92  JX  138. 


Bv  the  regulations  of  defendants,  a  rail* 
road  company,  persons  toking  passage  iu 
their  cars,  at  a  place  where  a  ticket  office 
was  esteblished,  without  having  first  pro- 
cured a  ticket,  were  chained  ton  cente  in 
addition  to  the  regular  fare.  The  plaintifl^ 
finding  the  ticket  office  dosed,  entered  the 
oars  without  a  ticket,  intending  to  go  to  M.; 
made  known  to  the  conductor,  his  destina- 
tion,  and  gave. him  fifty  cents,  which  waa 
the  re^lar  fare;  the  conductor  demanded  the 
additional  ten  cents,  which  was  refused,  and 
the  plaintiff  was  expelled  at  J.,  the  car  fare 
to  which  was  fifty  cents.  Heldt  in  an  action 
for  damages :  (1)  that  the  conductor,  havins 
accepted  and  retained  the  fif  t^  cents,  oonla 
not  afterwards  eject  the  pUmtiff;  (2)  that 
evidenoe  was  inadmissible  to  show  the  oar 
fare  to  J.;  and,  (3)  that  the  oompany,  in 
order  to  enforce  said  regulations,  were  bound 
to  keep  their  ticket  oflloe  open  a  reasonabia 
time  in  advance  of  the  departure  of  the  train, 
to  enable  passengers  to  procure  their  tickets. 
DuLauransy.  8t  Pmtete.  B.B.  Co.,  2R.210. 

07.  Bigrht  to  stop  over.*— -A  rule  of 
a  railway  oompany  that  a  passenger  must 
go  through  on  same  train  to  his  destination, 
IS  reasonable,  it  seems,  and  forms  part  of 
the  contract  npcn  the  purchase  of  a  ticket^ 
although  the  rule  is  unknown  to  the  pas- 
senger. CkMtM  V.  Boetom  etc  B.  B.  Cbi,  46 
D.  190. 

A  purchaser  of  a  railway  ticket  from  ona 
place  to  another  can  not  stop  over  at  an 
mtermediate  point  and  continue  his  joumay 
on  the  same  tioket  on  another  train,  where  a 
rule  of  the  railway  oompany  provides  that 
parties  holding  tickete  from  place  to  plaoe 
must  go  throuffh  on  the  same  train,  although 
the  passenger  has  no  knowledge  of  the  rule, 
and  there  is  no  rsstriotion  on  the  ticket  \%r 
self,  especially  where  he  is  informed  of  ttia 
rule  before  he  stops  off,  and  his  money  is 
tendered  back  to  him,  deduoting  the  fare  to 
the  point  where  he  leaves  the  train,    lb, 

A  passenger  by  purchasing  a  tioket  ba> 
tween  two  points,  acquires  a  nght  to  be  oai> 
ried  directly  from  one  point  to  the  othar 
without  intoiTuption,  but  not  to  be  oarriad 
from  one  point  to  the  other  at  diflbrent  timaa 
and  by  different  lines  of  conveyance.  If  ha 
leaves  the  train  before  reaching  his  dastinap 
tion,  he  foifeiteall  righte  under  his  oontraot, 
and  eannot  resume  his  ionmey  on  a  diflbrent 
train  by  virtue  of  the  check  given  to  him  by 
the  conductor  of  the  original  train.  AMSt. 
Owrtfoa,  61  D.  671 ;  MdOimt  v.  PMkMfkttk 
etcB.B.Co.,iiK.  346. 

The  oompany  may  charge  a  way-paeaengar 
a  higher  fare  for  teaveling  over  its  road  b> 
different  journeys  than  it  ohams  through* 
passengers.    State  v.  Oserfon,  61  D.  671. 

*  Passenger's  right  to  stop  over,  sse  note,  M  WL 
12,21 

Rules  ss  to  ttoiH>Ter  tiekets,  sse  notes,  H  D 
«-f.  480:tfD.]n-Ua. 
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TIm  prttsumptioa  It  that  a  nulrcMul  ticket 
■not  «t  a  way  station  hat  no  authority  to 
mage  or  moaiSj  eontraeto  between  the  oom- 
peay  andite  through  paeeengen.  80  Mi, 
whoa  a  oondnotor's  "oheck"  wae  pro- 
Bomieod  good  for  another  train  and  day 
(eontraiy  to  the  iaoe  of  the  eheok,)  by  the 
agent.  M<Ckf  t.  PkUadOMoL  i^  B.  S. 
&,  6B.S46. 

Ono  traTeUing  on  a  **droTor'a  tiokot,** 
which  statea  that  it  la  **good  "  only  in  his 
hands  for  ono  ssat^  and  "good  only  until " 


a  day  nained,  has  no  xjoht  to  stop  over  with- 
out pormission,  and  if  he  does  so,  may  be 
ejected  when  he  enters  another  train  the 
following  day,  if  he  refuses  to  pay  fare. 
Didrickr,  Pemi8ifhKmkiR.R.Ckk^  10 K.  711. 
A  railway  passage  ticket  only  entitles  the 
holder  to  a  continuous  passage,  and  he  ii 
not  antitled  to  stop  over  without  consent  of 
the  railway  company.  In  an  action  by  a 
passenger  against  a  railway  company  for 
a  hrsa^  of  contract  to  carry,  it  appearing 
that  he  was  not  entitled  to  passage,  and  was 
eieeted  on  that  account  it  is  immaterial  that 
the  conductor  was  drunk  and  used  insulting 
language  to  him  at  the  time.  Btom  v.  Oi 
iic.  iTy  Ox,  29  R.  458. 

A  statute  of  Main^  enaetinff  that  the 
holdff  of  a  railway  ticket  shall  have  the 
right  to  stop  orer  and  that  the  ticket  shidl 
be  good  for  six  yean,  has  no  extra-terri- 
torial force.  €mii9im*  ▼.  Qrami  Tnmk  B'v 
CbL,»B.M)i 

A  regulation  of  a  company,  requiring 
passengers -desiring  to  stoporer  between  tike 
starting  point  and  the  destination  to  mro- 
enre  atop-orsr  tickets,  is  rsasonable.  Tor^ 
im  ▼.  Jnhpamkee  tie.  Jt*p  Ox,  41  B.  28. 

Plaintiff,  before  purchasing  a  ticket  at  a 
laihraT  station  for  another  station  on  the 
same  una,  informed  the  company's  ticket 
agsnt  that  he  wished  to  stop  on  at  an  inter- 
msdiste  station  and  then  resume  his  journey 
to  its  destination.  The  agent  told  him  he 
eonld  do  so^  and  he  then  purchased  a  ticket 
to  sneh  destination  which  contained  a  state- 
■ent»  **good  for  this  day  only."  He  stopped 
off  at  tfaa  intermediate  station  and  resumed 
his  Jonmay  by  another  train.  Upon  refus- 
inf  to  paj  fars  to  the  conductor,  who  de- 
clmad  to  accept  the  ticket,  ho  was  ejected 
front  the  train,  no  tender  of  the  extra 
amoont  he  had  paid  on  his  ticket  being 
made.  To  within  a  few  days  previous  to 
tha  time,  stop-over  tickets  had  oeen  siven 
by  conductors,  but  the  rule  had  oeen 
changed.  JETeU^  that,  under  the  cirenm- 
stanees,  the  ejection  was  wrongful,  and  a 
rerdiet  aninst  the  railway  company  for 
damages  therefor  was  sustained,  iurnham 
▼.  Onmi  Tnmk  Ifp  Cb.,  18  R.  220. 

Plaintiff  was  a  passenger  on  the  cars  of 
defendants  under  a  contract  to  carry  him 
from  Charlotte,  N.  C,  to  Augusta,  Qa., 
with  the  privilege  ef  stopping  at  Oolum- 


S818 
Var  Index  to  Hetes  In  Amorloan  Deelsiont  and  American  Beports,  see  Volamo  I. 

bia.  His  ticket  was  a  through  ticket  from 
New  York  to  Savannah,  with  coupons  for 
the  different  roads— for  defendant's  road 
there  beina  two,  one  from  Charlotte  to  Col* 
umbia,  and  one  from  Columbia  to  Augusta. 
On  the  passage  from  Charlotte  to  Columbia, 
W«,  the  ooaauotor  on  the  train,  detached 
both  coupons,  and  gave  plaintiff  a  conduct- 
or's check,  which,  by  the  rules  of  the  com« 
pany  aud  the  genersi  usage  of  railroads,  wai 
good  only  for  that  trip.  Plaintiff  stopped 
at  Columbia,  and  tiie  next  day  took  the 
train  for  Augusta,  in  charge  of  J.,  another 
conductor.  On  this  train  his  ticket  was 
again  demanded,  and  on  his  exhibiting  the 
I  conductor's  check,  and  his  ticket,  witnout 
the  coupon,  to  Augusta,  was  informed  by  J. 
that  they  did  not  answer,  and  that  he  must 
either  pay  the  &re  to  Augusta,  or  leave  the 
train.  He  failed  to  pay,  and  was  ejected 
from  the  train.  JETc/cf,  that  the  aot  of  J.  in 
ejectinff  plaintiff  from  the  train  was  wrong- 
ful, and  that  defendants  were  liable  in  dam- 
ages therefor.  Plaintiff's  rights  grew  out  of 
the  terms  of  his  contract,  giving  him  the 
privilege  of  stopping  at  Columbia.  He  did 
not  owe  defendants  the  duty  of  giving  notice 
of  his  intention  to  stop,  or  of  making  in* 
ouiries  as  to  the  force  and  effact  of  the  con* 
ductor's  check  $  and  if  he  failed  to  give  such 
notice  or  make  such  inouiries,  he  was  guilty 
of  no  nsgligenoe  of  which  defendants  had 
the  right  to  complain.  On  the  contrary, 
the  duty  of  taking  notice  of  and  regarding 
his  right  to  stop  was  owed  bydefendants 
to  him,  and  when  conductor  W.  detached 
the  coupon  from  Columbia  to  Augusta,  he 
should  nave  delivered  in  its  placs  soma 
token  having  the  same  force  and  efliBoti 
Fabwr  v.  RaOroad  Co.,  16  R.  760. 

68.  liiability  for  ^^ctinff  pnaMngtr 
firomcar.  —  I.  €hmmd$ /or  ta^mltkm.  amd 
whm  ptTfper** — A  passenger  on  a  railroad 
train  who  refuses  to  pay  his  fare  may  be 
removed  therefrom  at  a  suitable  time  and 
place,  if  no  unnecessary  force  be  used  in  ef- 
lecting  such  removaL  StaU  v.  Oserfon,  61 
D.  671. 

A  statute  requiring  conductors  to  eject 
passengers  from  train  on  refusal  to  pay  as* 
tablished  fars  is  applicable  to  all  persons 
properly  acting  as  conductors,  without  re- 
gard to  the  formality  of  their  appointment 
or  the  source  of  their  compensation.  mUiard 
V.  Ooold,  66  D.  766. 

An  attempt  of  a  passenger  to  use  a  can- 
celled ticket,  without  any  explanation  of 
how  he  became  posseesed  of  it,  or  why  he 
offered  it  instead  of  his  fare,  ia  presumptive 
evidence  of  wrong  on  his  part.  Tern  £fauU 
€ie.R,R.Oo.  V.  VatMtta,  74  D.  96. 

A  passenger  may  be  ejected  for  refusing 


*Ejecttns  psnengar  for  not  producing  ticket 
or  paying  fare,  aee  note,  41  D.  476-478. 

Power  of  expulalon,  when,  whera,  and  how 
may  be  ezerdsed,  aee  note,  IS  D.  AO^nt. 
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to  pay  hit  fare,  bv  the  use  of  all  lawfnl  and 
proper  means.  U*Brien  r,  B.  A  W*  J^  J?. 
Co.,  77  D.  347. 

If  a  railroad  company  regularly  carries 
passengers  by  freight  train,  and  holds  itself 
out  to  the  public  as  so  doing,  it  thereby  be* 
comes  a  common  carrier  of  passengers  by 
snch  freight  train,  and  has  no  more  right  to 
expel  a  passenger  therefrom  without  cause 
than  from  a  regular  passenger  train.  Chieago 
tie  R.  R.  Co,  ▼.  Fiagg,  92  D.  133. 

A  carrier  has  no  right  to  expel  a  passen- 
eer  for  non-payment  of  full  fare  without 
first  returning  the  fare  paid,  the  passenger 
naTing  offered  to  pay  the  balanca  before 
expulsion  but  after  the  train  is  stopped. 
Bkmd  V.  Sauihem  Pacific  R,  R.  Co,,  36  R.  50. 

A  railway  passenger,  who  ignorantly  and 
in  ffood  faith  tenders  a  tax-certificate  for 
his  fare,  may  not  be  ejected  as  a  trespasser, 
and  if  before  ejection  another  person  offers 
to  pay  his  fare  for  him,  the  carrier  must 
receive  it  and  carry  him ;  and  if  notwith- 
standing he  ejects  him,  he  is  liable  to  puni- 
tive damages.  LouigvUle  and  N,  R,  R,  Co. 
V.  OarreU,  41  R.  640. 

If  a  passenger  asks  a  oonductor  for  a 
stop-over  ticket,  and  by  his  mistake  receives 
only  a  trip  check,  the  seo6nd  conductor  may 
lawfully  eject  him  for  non-payment  of  ad- 
ditional fare.  Torkm  v.  Milwaukee  etc  R^y 
Cb. ,  41  R.  23. 

Where  a  railway  passenger  has  deUrium 
iremenSf  annovs  and  frightens  the  other  pas- 
sengers, and  becomes  insensible,  he  may  be 
removed  at  a  station  and  put  in  charge  of 
an  overseer  of  the  poor.  Atchison  etc.  R.  R. 
Oo.  V.  Weber,  62  R.  543. 

It  is  not  only  the  right  of  a  oonductor  to 
expel  from  a  train  a  drunken,  unruly, 
boisterous  passenger,  but  when  such  a  per- 
■oa  endangers  by  bis  acts  the  lives  of  tiie 
people,  it  is  the  duty  of  such  conductor  to 
remove  such  passenger  in  order  to  protect 
others  from  violence  and  danger.  But  this 
right  must  be  reasonably  exercised,  and  not 
■oas  to  infliet  wanton  or  unnecessary  in- 
jury upon  the  offending  passenger,  nor  so  as 
to  needlessly  place  him  m  circumstances  of 
unusual  penL  If  having  exennsed  reason- 
able prudenoe,  considering  the  time,  place 
and  circumstances,  as  also  the  eondition  of 
the  drunken  man  himself,  the  conductor 
expels  such  passenger,  who  is  afterward  run 
over  and  killed  by  another  train  not  in  fault, 
the  expulsion  itself  is  not  such  proximate 
cause  of  the  death  as  will  make  the  company 
liable.    RaUxoayCo,  v.  VaJUeley,  30  R.  601. 

The  plaintiff,  at  Jacksonville,  bought  a 
ticket  on  the  defendant's  railway  to  Elk- 
hart, and  entered  a  train  pointed  out  to  him 
by  the  ticket-seller.  The  conductor  ac- 
cepted the  ticket,  but  immediately  notified 
him  that  the  train  did  not  stop  at  Elkhart, 
and  that  he  could  get  off  at  Palestine  and 
Uiere  resume  his  journey  for  Elkhart.    He 


refused  to  get  off  and  was  ejected.  Beidf 
proper.  International  O,  N.  Ky  Go.  v.  Hae- 
•6/;  50  R.  625. 

2.  Place  of  expulekm.  —  A  passenger  may 
be  ejected  from  a  railroad  car  at  any  regular 
station,  but  not  elsewhere,  if  he  refuses  to 
pay  the  fare  required  by  the  railroad  ocxm- 
pany's  tariff.  Chicago  etc,  R.R,  Co.  v.  Parke^ 
68  D.  562 ;  Terre BauUeU,  R,  R,  Co,  t.  Vim- 
aUa,  74  D.  96. 

A  passenger  may  recover  for  injury  ena- 
tained  in  being  ejected  from  a  railroad  car 
elsewhere  than  at  a  station,  for  non-pay- 
ment of  fare,  but  if  there  is  no  ndsconduot 
on  the  part  of  the  company's  agents,  nor 
any  peculiar  circumstances  to  justify  it,  a 
verdict  of  one  thousand  dollars  damages  for 
the  act  will  be  held  to  be  excessive.  Chieago 
etc  R,  R.  Co,  V.  Parke,  68  D.  562. 

A  passenger  can  only  be  expelled  at  a  re^ 
ular  station  for  violating  a  rue  of  the  com- 
pany requiring  passengers  to  purchase  tick- 
ets before  entering  the  train.  The  willful 
neglect  to  comply  with  that  rule  and  the  re- 
fuMil  to  pay  toe  fare  are  bubtantially  the 
same  offense  asainst  the  rights  of  the  road» 
and  the  penafty  for  the  one  is  no  greater 
than  thatf or  the  other.  lUinoie  Ceni.  R.  R,  Co. 
V.  Svtton,  92  D.  81 ;  Chicago  eta  R.  R,  Co. 
V.  Flagg,  92  D.  133  ;  lUmois  Cent  R,  R,  Oo, 
V.  Whittemore,  92  D.  138. 

The  company  is  liable  for  expelling  a  pas- 
senger at  a  place  other  than  a  regular  sta- 
tion, where  the  passenger,  on  being  informed 
just  before  the  train  started  of  the  rule  of 
the  company  requiring  tickets  to  be  pur- 
chased before  entering  the  cars,  seeks  to  ony 
a  ticket,  but  finds  the  office  dosed,  and  af- 
terwarcU  offers  to  pay  his  fare  to  the  coii« 
dnctor,  who  refuses  to  receive  it.  /Zfinoii 
Cent,  R,  R,  Co.  v.  Sutton^  92  D.  81. 

"  Regular  station  **  means  the  usual  stop- 
ping-place for  discharge  of  passengers.  (^U- 
eago  etc.  R.  R,  Co.  v.  Flagg,  92  D.  133. 

A  water-tank,  even  if  a  *'  usual  stopping* 
place  for  trains, "  is  not  a  "  regular  station/* 
within  the  spirit  of  the  law.    lb, 

A  **  regular  station  "  cannot  be  oieated 
by  local  usage ;  thus  a  looal  usage  adopted 
by  persons  m  getting  on  or  off  a  train,  for 
their  own  oonvenience,  at  a  place  other  thJA 
the  regular  station,  does  not  make  suck 
place  a  "  regular  station  "  for  the  discharge 
of  passengers.    lb. 

The  phrase  "usual  stoppim^-plaoe,**  in  % 
statute  concerning  railroad  uw,  means  a 
rcttular  station  for  passengers  to  get  on  and 
off  the  train.    lb. 

A  passenger  who  refuses  to  pay  fsra  ma j 
be  expelledbetween  stations  where  the  char- 
ter of  the  railroad  oompany  is  silent  upon 
the  subject,  and  there  is  no  general  statute 
requiring  the  expulsion  to  be  made  at  a  sta- 
tion. JeffereonmUe  R.  R.  Co  v.  Rogero,  92  D. 
276 ;  McChtrt  v.  Phiiadelpkia  ete.B.R,C^^ 
6R.845. 
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A  puMOBger'i  refuaal  to  rarrender  his 
ticket  to  the  oondiictor  when  demanded  does 
not  ocAstitate  the  same  offense  as  thexefnsal 
to  ]^y  fare,  and  the  statatory  prohibition 
agautst  the  expnlsioii  of  apassenser  fornon- 
payment  of  fare,  exeept  at  a  reguar  station, 
ooea  not  apply  to  the  former  ease.  lUmoiB 
CtKL  JL  i?.  Ch.  T.  WhMemor^  92  D.  188. 

A  railroad  oompany  may  expel  a  passen- 
Mr  at  a  place  other  tiian  a  rsffalar  station, 
for  the  Tiolation  of  any  reasonable  role  other 
than  that  of  non-Mjrment  of  fare.    /& 

The  oompany  has  a  eommon-law  right  to 
expel  a  passenger  from  its  train,  where  he 
has  wantonly  disregarded  any  reasonable 
rule ;  bat  the^  oompany  must  not  select  a 
dangerons  or  inconvenient  place,  and  mast 
use  no  more  force  than  may  oe  necessary  for 
the  expulsion ;  and  this  right  has  been  re- 
stricted by  statute  in  cases  of  non-psyment 
of  fare  only.    Hk 

A  atatnte  proriding  that  if  any  railway 
passenger  shall  refuse  to  pay  his  fare,  he 
may  be  ejected  at  any  usual  stopping-place 
does  not  prc^ibit  his  ejection  at  any  other 
safepoint.     QMedo sfc.  iTy  Cb.  ▼.  Wright,  34 

A  h«dpless  drunken  passenger  refunng  to 
pay  fare,  the  eonduetor,  knowing  his  oondi- 
tion,  expelled  him  not  at  a  station,  and  in 
the  anow,  by  reason  whereof  the  passenger 
was  severely  froaen.  Held^  that  the  com- 
pany was  liable.  LomkMe  eie,  B,  B.  Co,  v. 
Buman,  60  B.  186. 

%t  Putting  panenatT  cff  tnontng  Upvdn.— 
The  eompany  is  liable  for  the  act  of  one  of 
its  conductors  in  improperly  puttmpf  a  per- 
son off  a  frsight-car  while  the  train  is  in 
motion,  if  it  haa  instructed  its  conductors 
not  to  allow  any  person  to  ride  in  any  freight- 
ear  attached  to  its  train.  HokiMs  t.  Wate- 
/M,  00  D.  171. 

A  eonduetor,  in  excluding  a  person  not  en- 
titled to  remain  on  the  can^  is  acting  within 
scope  of  his  general  authority,  and  uie  com- 
pany is  responsible  for  the  manner  in  which 
be  performs  sudi  duty.  Klbter,  Central  Pac 
R.JLOiK,99  D.  282. 

The  conductor  is  bound  to  exercise  rea- 
sonable care  and  prudence  in  remoring  a 
trespasser,  or  one  who  is  unlawfully  upon 
tile  car  ;  and  if  he  does  not  do  so,  and  injury 
results,  the  company  cannot  be  absoWed 
from  liability  on  the  ground  that  the  wrong 
wasmcutoaL    Ih. 

Where  a  boy  sixteen  years  old  sues  for 
damases  for  injury  sustained  by  being 
fcreibTy  expelled  from  a  railroad  car  while 
in  motion,  and  the  testimony  tends  to  show 
that  he  was  told  that  he  could  not  ride,  and 
that  he  was  ordered  by  the  conductor,  with 
a  show  of  force,  to  get  ofif  the  car,  a  nonsuit 
should  not  be  granted.    Ih, 

Where  sudi  boy  leaps  from  the  car  while 
in  motion,  in  obedience  to  the  conductor's 
command,  accompanied  by  a  show  of  force, 
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the  court  cannot  say  jndiciaHy  that  his  act 
was  Toluntary,  but  should  leave  it  to  the 
jury  to  say  whether,  under  all  the  circum- 
stances, the  conductor's  command  did  not 
amount  to  compulsion.    lb. 

Where  a  trespasser  upon  a  locomotiTe  en- 
gine was  thrown  off  by  the  servants  of  the 
oompany,  while  the  engine  was  moving  at 
a  dangerous  speed,  and  run  over  and  injured, 
the  company  is  liable  therefor.  Carter  v. 
LomwiUe  etc  B.  JL  Co.,  49  R.  780. 

4.  BHeetingpauenger  who  hoe  paidfare,^  A 
railroad  company  sued  for  ejection  by  its  con* 
ductor  of  a  passenger  who  has  paid  his  f are, 
has  no  ground  for  exoeption  to  instmction 
that  if  the  conductor  removed  tiie  passenger 
in  wrongful  exercise  of  discretion  given  him 
by  the  company,  the  oompany  would  be 
liable ;  and  that  the  conductor  would  haTO 
the  right  to  remove  a  passenger  for  refusal 
to  pay  fare  if  there  was  a  reg^ation  to  that 
effect,  but  if  in  such  a  case  he  put  out  pas- 
sengers who  had  paidtheir  fare  the  oompany 
would  be  liable.  Moore  ▼.  PUchbnrg  JS,  JL 
Corp'f  64  D.  83. 

The  company  would  be  liable  for  the  act 
of  the  conductor  in  ejectiag  a  passenger  who 
had  paid  his  fare,  though  Sie  conductor  was 
authorized  to  remove  o^y  those  who  had  not 
paid  their  fare.    /6. 

5.  The  force  used — reManeebp  passenger . 
—  A  railroad  company  must  respond  in 
damages  if  it  uses  unnecessary  violence  in 
exx>ellinff  a  passenger  who  has  wantonly  dis- 
regarded any  of  its  reasonable  rules.  US' 
nois  CeiU.  B.  B,  Co.  r.  Whittemare,  02  D.  138; 
Higgwe  ▼.  WcstervSei  7Vmpii«  etc  Co.,  7  R. 
293. 

In  an  action  aoainst  a  railroad  company, 
whers  plaintiff  daims  to  recover  solely  for 
ejection  from  oars,  and  not  on  account  of  the 
manner  of  it,  and  a  legal  justification  for  the 
ejection  is  shown,  it  is  immaterial  whether 
unnecessary  force  was  used  by  the  conductor. 
Joknmm  t.  Concord  B.  B.  Corp.,  88  D.  199. 

A  passenger  attempted  to  oe  ejected  from 
a  railroad  car  while  in  motion  will,  from  the 
dangerous  nature  of  such  act,  be  justified  in 
maung  the  same  resistance  as  he  would  to  a 
direct  attack  on  his  life.  8air\ford  ▼.  Eighih 
Avenue  B.  B.  Co.,  80  D.  286. 

Though  a  passenger  is  liable  to  ejection  in 
proper  manner  for  refusing  to  pay  fare,  his 
resistance  to  an  attempt  to  expel  him  with- 
out stopping  the  car  does  not  present  a 
case  of  contributory  negligence  on  his  part 
Ih. 

Where  a  passenger  on  a  railroad  car  has 
paid  his  fare  and  is  lawfully  upon  the  train, 
he  has  a  right  to  resist  any  attempt  of  the 
train  men  So  remove  him,  and  if  he  resists 
to  such  an  extent  that  extraordinary  force 
is  necessary  to  remore  him  and  he  is  thereliy 
injured,  his  resistance  will  not  prevent  his 
recoreriiig  damages  therefor.  English  T. 
Delaware  etc  Carnal  Co.,  23  R.  69. 
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mmejoumqf*  —  Pauenger  Lm  no  ri|[ht  to 
M-enter  car  tnm  which  ha  has  been  ejected 
for  non-payment  of  fare»  and  demand  trane- 
portationt  upon  tenderina  hii  &re.  especially 
when  he  has  been  ejected  at  a  place  where 
there  is  no  sUtion.  O'Brimr.  B.  4$  W.  R. 
JL  Oq,9  77  D.  347 ;  Pease  t.  Delaware  etc  B. 
iK.  Cb.,  54  R.  699.  And  this  role  holds  good 
•vm  tiioogh  the  oondactor  retains  the  por- 
tion of  the  &re  paid,  and  although  after  the 
■topping  of  the  train  to  azpel  him  and  before 
apiusion  the  pwwiger  oners  the  proper  bal- 
anoe,  ffqf banter r.  DeOieic.  B.  B.  Ob.,  35 B. 
S7S.  Compare  Swan  t.  MancheelerdtL,  B,  R,^ 
42K  432 ;  Lfmkvmetc  B.B.O(kr.  JSarrie, 
42  B.  66a. 

A  passenger  on  a  railway  train  gare  to 
tiia  oondnotor  the  fare  which  he  had  been 
aoeastomed  to  pay,  and  the  oondnctor  de- 
■landed  a  farther  snm  as  due  because  the 
passenger  had  no  ticket.  This  was  refused, 
aadtheocndnotorstopDed  the  train.  Then 
the  passenger  tendered  the  additional  sum, 
b«t  the  oonduotor  refused  it»  and  ejected 
him.  ffeU  an  unlawful  ejection,  unless  the 
passenger's  conduct  was  wilf ulL  TeoBoe  ami 
F.  BTpOkr.  Band,  50  B.  532. 

7*  Bighi  (^aeOom  /or  wrongful  ^eetkm.  — 
A  railroad  oompanv  is  liable  for  mjnries  to 
a  passenger,  cansed  by  the  conductor's  neg» 
lifUMTcTi^  i/iemoving  him,  upjk 

rwusal  to  pay  his  fare.  Penn^vania  B,  B. 
Co,  T.  romfiser,  62 D.  520;  or  where  the 
expulsion  arose  from  a  mistake  of  facts  or 
of  Judgment  on  the  part  of  the  oonductor. 
Biggkw  t.  WaUnAeieie.  i?.  Jt.  Os.,  7  B.  293 ; 
Mapleer.  New  Torkete.  B  £.  Cb.,9  B.434; 
MeJBHemd  W. B*p Oo, r. Fbo, 45 R.  464; 
Mmrdoek  ▼.  BoeUm  andA.B,Oo.,80R.WJi 
•r  was  the  result  of  the  wilfulness  or  wrong 
■MtiTe  of  the  oondnctor  in  doing  the  act 
complained  of.  Pamenger  B.  B,Oo>r,  Fmno, 
8B.  78 ;  Cktt^s t.  Wilminglm  QndW.B,B. 
Ok,  49  B.  647. 

Where  a  conductor  of  a  raihnj  oompany, 
aeting  under  his  instructions,  refuses  to 
geeept  a  ticket  issued  by  another  oompanv 
M  agent  of  the  former,  and  demands  f uU 
iare,  the  passenger,  if  he  refuses  to  leare, 
gaanot  reoorer  for  the  necessary  force  used 
by  the  oonductor  in  putting  him  off.  Penn^ 
g^hama  B,  B.  Co.  t.  (hnneU,  54  B.  288. 

If  a  railroad  passenger  rides  on  a  train 
and  refuses  to  surrender  his  ticket,  or  pay, 
for  want  of  a  seat,  and  is  ejected,  he  may 
not  recover  for  the  ejection,  but  only  for 
breach  of  contract  to  famish  a  seat.  6L 
Louie  BaOwa^  t.  Leigh,  55  R.  558. 

Plaintiff  purchased  a  ticket  on  defendant's 
ttne  from  S.  to  B.«  and  took  passage  on  a  train 
whieh  only  went  put  of  the  wav.  The  con- 
ductor on  the  tram  took  up  and  retained  the 
ticket^  without  giving  any  check  or  other  evi- 
dence  of  a  right  to  a  passage  on  the  next  train. 
Plaintiff  toon  the  next  train  on  defendant's 
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line  for  B.,  and,  when  called  on  for  hie 
ticket^  informed  tiie  o<mductor  that  the  oon« 
duotor  of  the  preceding  train  had  retained  it. 
The  conductor  thereupon  demanded  the  fare^ 
and,  it  being  refused,  ejected  the  plaintiff 
Beldf  that  plaintiff  was  not  justified  in  snch 
refusal ;  the  wrongful  taking  of  his  ticket 
by  the  preceding  condnetor  not  exonerating 
him  from  a  compliance  with  the  rule  require 
ing  passengers  to  present  a  ticket  or  pay  the 
fare.  Towneend  r.  Hem  York  OenL  etc.  B.  B, 
O.,  15  B.  419. 

Plaintiff  purchased  a  ticket  on  defendant's 
railroad  from  N.  to  W.  He  left  the  train  at 
an  intermediate  station,  and  resumed  his 
journey  by  another  train.  The  eondnotor 
on  such  train  took  up  the  ticket  and 
demanded  fare  from  plaintiff,  but  refused  to 
return  the  ticket.  iTdid,  that  plaintiff  was 
entitled  to  a  return  of  the  ticket  and  that  l^ 
a  refusal  to  return  it  defendant  loet  the  ri|^t 
to  seek  to  enforce  the  payment  of  fare^  liy 
an  ejection  of  plaintiff  from  the  train. 
Vaniki  t.  Pemuifkania  B.  B.  Ch.^  IS  B^ 
404. 

Where  a  passenger  on  a  railroad  train, 
who  had  paia  his  f^  to  a  point  beyond  that 
endenoed  by  his  ticket^  refused  on  the 
demand  of  the  oonductor  to  pay  the  regular 
additional  fare,  and  was  consequently 
ejected  from  the  train  ;*-  AeZti^  that  he  could 
not  maintain  an  action  of  trespass  on  the 
ease  against  the  railroad  company  for  suck 
expulsion.  2t  eeema,  that  his  remedy  was  as 
acoon  for  breadi  of  oontraot.  Frederick  t. 
MarquetU  etc  B.  B,  Co.,  26  B.  531. 

The  plaintiff  took  passage  on  defendant's 
railroad,  asked  the  oonductor  the  fare  to  his 
destination,  which  as  the  plaintiff  knew  was 
a  short  distance  off  the  defendant  s  line,  was 
informed  of  the  amount^  and  paid  it  to  the 
conductor,  receiving  a  check.  At  W.,  the 
end  of  the  defendant's  road,  he  changed 
cars,  giving  np  his  check,  and  that  car  was 
switched  off  on  another  road.  The  oondnct- 
or  had  reaUy  charged  and  taken  fare  only 
to  W.,  and  had  no  authority  to  take  fare 
beyond.  The  new  conductor  on  the  second 
road  demanded  the  additional  fare,  which 
the  pU^tiff  refused  to  pa^,  and  he  waa 
ordersd  off,  and  left  the  tram  without  force 
or  indignity  on  the  part  of  the  trainmen. 
Held,  that  he  could  not  recover.  Haggertg 
T.  FliiA  ete.B.B.Co„eOK.  301. 

8.  MaUere  qf  d^enee,  — A  railroad  oom- 
pany may  give  evidence  of  a  regulation  con- 
cerning passengers  who  refuse  to  pay  their 
fare,  in  justification,  in  an  action  against  it 
for  ejecting  a  passenger  for  non-payment  of 
fare.  0*Brim  r.  B.  dt  W.  B.  B  Ox,  77  iX 
347. 

A  regulation  hj  a  railway  company,  re- 
stricting the  holder  of  a  certain  dan  ol 
tickets  to  special  trains,  nothing  of  the  kind 
appearing  on  the  tickets,  will  not  justify 
I  the  expuliion  of  the  holder  of  snch  a  ticket 
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from  tiia  ngnlar  trains  b*  having  taken 
patttge  thanon  withont  knowledge  of  the 
rtgnlation.  Manmof  t*  OU  Cokmif  B*ff  Co,, 
8R.306. 

A  railroad  oompany  ie  not  liable  for  the 
iet  of  a  bcakemui  in  pntttng  a  trespaMor  off 
i  frngkt  tnin  vnloM  to  direoted  by  the  oon- 
daetor«  ifbo  alone  ie  anthorized  to  order 
noh  deeiion.  JTovioiiT.  CUoago  efe.  E'lf  Cfo., 
42B.a8»iiote. 

FUintiff  bought  a  ticket  orer  defendant's 
roed  with  coapone  attached,  A  condaetor 
detached  one  of  the  coapoas  and  gare  him 
fautead  a  oondnetor'e  check.  Before  reach- 
iBg  the  point  for  which  enoh  dieck  was 
liven,  another  oondnctor  took  the  train  and 
demanded  tho  eheok.  Fluntiff  could  not 
fad  1%,  bat  tendered  him  the  ticket  with  the 
renaining  conpons,  which  wae  refneed,  and 
|laiatiffwae  ejected;  withont  nnneoeesanr 
loraa.  Beld,  that  defendanti  were  Jnstified. 
Jenm  r.  Smith,  21  R.  125. 

9.  Eridenetm  —  That  a  paeaenger  wae  re* 
■ored  firom  the  car  by  the  condaetor,  that 
be  fell  on  tho  road  and  hart  hie  head  and 
Uek,  and  that  he  died  from  the  effect  of 
theee  iniariMy  is  sufficient  to  justify  the 
eoert  in  letting  the  ^ aeetion  of  the  cause  of 
the  death  go  to  the  jury,  and  in  refusing  to 
iastroct  tne  Jury  "  that  under  all  the  cir- 
eomstanoea  of  the  case,  their  rerdict  should 
bt  for  the  defendant^ "  the  railroad  company. 
Piwuyfawia  JL  JL  (h.  r.  Vtmdmer,  92  D. 

Plaintiff  wae  ejected  from  defendant's 
flva  for  ncn-paymsnt  of  f are^  after  he  had 
tandered  what  he  claimed,  and  what  was 
afterwards  held  l^  the  oourt,  to  be  the 
legal  fare.  On  the  trial  defendant  oflfored 
endence  «f  i4aintiff*s  declarations,  subse* 
jaent  to  the  ejectment,  that  he  took  passage 
m  order  to  test  the  question  of  fares  and 
•zpecting  to  be  ejected  and  to  make  money 
eit  of  the  transaction.  BM,  that  the  en- 
deaoe  was  admissible  and  such  facts  being 
■hewn,  plaintiff  was  not  entitied  to  ezem- 
idsiy  damages.  ClmekmaH  tU.  B.  JL  Oo.  r. 
CUe,23R.  729l 

10.  Qmeihm  qf/acL  —It  is  qaestimi  for 
Um  jury  whether  a  conductor,  in  ejeotinff  a 
penon  from  a  railroad  train,  acted  within 
er  in  excess  of  his  aathcrity.  ffiiUard  t. 
Ooold,  66  D.  766. 

11.  I}amagm  vteomraNe, — An  attempt 
by  a  passenger  to  impoee  on  a  railroad 
eompany  will  mitigate  di^nages.  in  an  ac- 
tion oy  such  passenger  a^^inst  the  eompany 
for  uzilawfnlly  putting  him  off  its  tram  at 
e  pUce  other  than  a  regular  station.  Terre 
HomU  de.  B.  B.  Co,  ▼.  Vamtta,  74  D. 
96. 

A^  passenger  attempting  to  defraud  the 
Mmpany  by  using  a  canceled  ticket  to  get 
from  one  station  to  another,  is  entitled  to 
00  more  than  nominal  damagee  against 
the  company   for   putting    him  off  their 


oars  at  a  placs  other  than  a  regular  station. 

Asarailroad  company  diroctinff  its  conduo- 
tor  to  eject  passengers  for  failure  to  paj 
fare  is  responsible  for  his  act  in  so  doing,  it 
becomes  also  responsible  for  any  circum- 
stances  of  aggravation  which  attends  the 
wrong.  Sanfard  t.  BUM  Avamt  R,  B,  Gx. 
80  D.  2S6. 

A  passenger  wrongfullT  cjcpeUed  from  a 
train  may  recorer  more  than  nominal  dam- 
ages, cTen  thouffh  he  has  received  no  per- 
sonal injuries  to  nis  body  by  reason  of  such 
expulsion,  and  has  sufferod  no  pecuniary 
Iocs.  Cbioagoete,  B*  B,  Co,  r.  iwag,  92 Dt. 
133. 

The  jury,  in  estimating  the  damagee,  may 
consider  not  only  the  annoyance,  vexation, 
delay,  and  risk  to  which  the  person  was 
subjected,  bat  also  the  indignity  done  to  him 
by  the  mere  fact  of  expmsion;  and  this, 
although  the  proof  shows  that  the  oondnctor 
acted  in  good  faith,  without  ▼iolence  or  in- 
sult, and  that  no  actual  damage  was  sus- 
tained,   lb. 

In  an  action  against  a  railroad  company 
to  recover  damagee  for  being  wrongfully 
ejected  from  defendants'  car  by  defendants' 
servants,  exemplary  or  punitive  damagee 
are  allowable.  AOmiHc  etc  B*p  Ob.  v.  Z>imN» 
2R.  382;  Pahner  y.  BaOroad,  16  R.  760; 
Cmehnatitte.  B.  B,  Co.  y.  Coie,  23  R.  729 . 
Contra,  PuOnum  PaloM  Car  Co.  y.  Beed,  20 
R.  232 ;  TbwNseMi  v.  Nm  Tcrh  Cm.  etc  Co,, 
16  R.  419. 

A  passenger,  unable  to  purchase  a  ticket 
because  of  the  failure  ol  the  company  to 
furnish  him  an  opportunity  to  do  so,  may 
pay  the  excees  demanded  on  the  train  under 
protest*  and  reoover  it  by  suit,  or  refuse  to 

Say  it*  and  hold  the  corporation  liable  in 
amages  for  an  ejection.  But  exemplary 
damages  can  only  be  recovered  where  the 
expulsion  is  characterised  by  malice,  reck- 
leesness,  rudeness,  or  willful  wrong.  Forom 
y.  Ahbcuna  Ortat  SoMem  B.  R,  So,,  66  K, 
801.  And  see  Jefermmriiie  B,  B,  Co*  w» 
Boaers,  10  R.  103. 

Where  the  passenger  is  treated  with  «■• 
necessary  and  reckless  violence  and  indig- 
nity, and  the  defendant's  ssrvants  act  in  a 
wanton,  high-handed  and  outrageous  man- 
ner, the  jury  may  award  exemplary  or  pun- 
itive damases«  even  though  the  plamtiff 
might  in  the  first  instance  have  rendered 
himself  liable  to  expnUion  on  account  of  his 
disorderly  conduct.  Phiiade^phia  etc  B.  Co, 
y.  Larkitt,  28  R.  442. 

A  brakeman  unlawfully  removed  plaintiff 
from  defendant's  car,  and  defendant  with 
notice  of  the  trespass  retained  the  brake- 
man  in  its  0ervioe  and  promoted  him.  Held, 
that  this  amounted  to  a  ratification  of  the 
brakeman's  act,  and  that  therefore  the  de- 
fendant was  liable  for  punitary  damages, 
Ba$$  V.  Chkago  etc  B*y  Co.,  24  R.  437. 
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59.  Iiiabilit^  for  expeUiiig  pawdn> 
ger  from  statioxi  house.*  — A  railroad 
Btation-hoiue  is  open  to  the  traveling  pnblio^ 
and  any  person  desiring  to  go  upon  tne  cars 
has  the  right  to  go  into  such  house  at  the 

S roper  time,  and  remain  there  until  the 
epartnre  of  the  train,  whether  he  has  pnr- 
ehased  a  ticket  or  not.  Marrk  t.  SUmna, 
78  D.  837. 

The  right  to  enter  and  remain  at  a  sta» 
tion-honse  may  be  forfeited  by  im|»roper 
conduct  of  the  person,  or  by  his  violation  of 
the  rules  of  the  company,  and  then  the  com- 
pany by  its  serrants  may  remove  him.    Mk 

Such  right  to  enter  and  remain  at  a  sta- 
tiim-honse  extends  only  so  far  as  is  reason* 
ably  necessary  to  secure  to  the  traveler  the 
full  and  perfect  exercise  and  enjoyment  of 
his  right  to  be  carried  upon  the  cars,  and  as 
to  what  ie  a  reasonable  time  will  depend  upon 
the  drcnmstancea  of  each  particular  case. 
lb. 

Railroad  companies  have  not  only  a  risht 
to  act  as  common  oarriers,  but  are  bound  to 
act  as  such.    /&. 

The  company  may  remove  from  the  sta- 
tion*hoiise  one  not  intendins  to  travel  upon 
their  road,  if  after  request  ne  refuses  to  de- 
part   lb. 

The  right  to  remain  at  the  stationrhouse 
depends  on  the  intent  of  the  party  to  take  a 
train  expected  soon  to  leave,  and,  upon  being 
requested  to  depart,  he  should  make  known 
his  intent  to  the  person  so  requesting  him.  lb, 

A  replication  m  trespass  for  removal  from 
a  station-house  shoula  show  that  plaintiff 
was  there  intending  to  go  uponA  train  that 
was  expected  to  leave  soon,  out  need  not  al- 
lege  that  pUdntiff  went  to  the  station-house 
for  the  purpose  of  traveling  on  the  oars,  it 
is  sufficient  if  such  intent  was  formed  after 
the  entrv  and  before  the  assault    lb. 

The  platform  of  a  railroad  company,  at  its 
station,  is  in  no  sense  a  public  highway,  and 
is  not  dedicated  to  public  use  as  such.  ^  It  is 
erected  expressly  for  the  aooommodation  of 
uwsengers  arriving  and  departiuff  on  trains. 
Beinff  unindosed,  persons  are  allowed  the 
privuege  of  walking  over  it  for  other  pur- 
poeesybut  they  have  no  rights  there,  and 
may,  after  being  notified  to  leave,  he  re- 
moved by  whatever  force  may  be  necessary. 
Gim§  V.  Perm^hankL  Jt  B,Oo.,9S  D.  817. 

60.  I^iability  for  assaults  upon  pas- 
sengers by  employees. t  —  Where  a  rail- 
road conductor  attempts  to  seize  articles  of 
property  in  the  hands  of  a  passenger  for  the 
purpose  of  enforcing  payment  of  fare,  the 
corporation  is  liable  to  an  action  for  assault 
and  battery.  RamtcUn  v.  Bo$Um  A  A.  B,  R, 
Oo.,  6  R.  200. 

•Right of,  to  exclude  penons  because  appre- 
hending danger  of  annoyance  to  other  paisen- 
geiB.  Me  note,  87  D.  716, 717. 

f  Ajsamlt  by  empl0T<6t  when  company  answer- 
aUefor , sse notes, S8 B. IIS, ill;  41 B. 840-34S:  41 
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A  railroad  eomMaj  Is  liable  for  amali- 
eions  and  criminal  assault  ul  a  servant  upo» 
a  passenger  when  committed  in  carrjring  oat 
what  the  servant  supposed  to  be  an  order 
from  the  company,  although  such  order  did 
not  contemplate  ito  enforcement  by  saeh 
means.  McKimky  v.  ChkoM  tie.  S.  M,  Obw» 
24  R.  748. 

Where  the  plaintiff  came  lawfully  u^ob 
the  cab  of  a  railroad  freight  train,  toeating 
with  the  conductor  for  passage,  aa  has  fre- 
auently  been  done  ana  as  was  still  bemg 
done  at  the  time  of  the  trial  by  others, 
the  company  will  be  liable  for  a  violent 
and  maiicions  assault  apon  him  by  the 
conductor.  Weiiem  A.  JL  R,  r.  Twaer, 
63  R.  842. 

The  plaintlfi^  a  passenger  in  defeadaata* 
railway  ear,  gave  up  his  ticket  to  a  brake- 
man,  who  was  authorised  to  demand  and 
receive  it.  Shortly  after  the  latter  ap- 
proached ]jlaintiff,  denied  that  he  haid 
received  his  ticket^  and  assaulted  and 
grossly  Insulted  him.  In  an  action  against 
the  company  to  recover  damages,— Mi, 
that  the  defendante  were  liable,  and  that 
plaintiff  could  recover  exemplary  damagee, 
and  where  the  defendante  retained  the  ser- 
vant in  their  employ  after  notice  of  his  oon- 
duot^  the  court  refused  to  set  aside  as 
excessive  a  verdict  of  |4»86Q,  Codddrd  v. 
Orand  Trunk  B'p  Ch.,  2  R.  89. 

Plaintiff  entered  defendant's  car  as  ^pss- 
senger,  his  dog  accompanying  him.  While 
the  train  was  in  motion,  a  brakeman  at- 
tempted to  eject  the  dog  but  was  forciUy 
prevented  by  the  plaintiff.  Afterward,  the 
brakeman  suddeiuy  attacked  plaintiff,  in- 
flicting upon  him  serious  injuries.  On  the 
trial  of  an  action  for  trespass  therefor  against 
the  company,  the  court  charged  that  if  th* 
brakeman  **  was  acting  in  the  performance  of 
his  duty  as  hrakeman,  he  would  be  justified 
in  using  a  reasonable  degree  of  force,  neoee- 
sary  and  proper  to  accomplish  the  removal 
of  the  dog  from  the  oar,  but  if  he  used  more 
violence  than  was  necessary,  and  inflicted 
on  plaintiff  blows  that  were  unnecessary  to 
brm  his  duty,  the  eompany  wonld  be 
)le,  and  the  jury  mav,  in  that  ease, 
award  punitive  or  exemplary  damages.'*— 
J/eU,  correot  Smmm  v.  Mkropmm  sCe.  Jtw 
a>.,  16R.404. 

The  Juryretumed  a  verdict  for  plaintiff  for 
$4,000.  JETe&f,  that  the  damages  were  not  ao 
clearly  excessive  as  to  justify  the  oonrt  in 
setting  aside  the  verdict  on  that  ground.  lb. 

The  conductor  of  a  railroad  train  luseed 
a  female  passenger  against  her  will,  for 
which  act|  ujpon  learning  of  it^  the  company 
diaeharg^  hun.  In  an  action,  bv  the  pas- 
senger, against  the  company,  for  the  assult, 
hda^  that  the  company  was  liable  for  coin- 
pensatory  damages,  and  that  a  verdict  for 
$1 ,000  was  not  excessive.  Oroaktt  v.  Ckham 
tie.  B'p  Ch..  17  B.  80L 
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JMU  T.  Soitfll  Corofina  B.JL0ik,92J>.  407; 
i>mlf  ▼.  JfidL  South,  €te.  M.  M.  Oo.,  74  D. 

Andlroad  oompany  is  prtnimed  to  reoeir* 
baggage  lor  traiunortatioii^aiid  not  for  ator- 
MOp  and  ita  Ualmity  oommeiioea  aa  aoo&  aa 
tSa  baggaga  ia  deliTorad  to  and  reoaivad  hj 
ita  agent,  notwithatanding  the  fact  that  it 
waa  not  cheeked  at  the  time  it  was  recelTed, 
and  would  not  be  for  several  hours,  nor  until 
fifteen  minutes  before  the  train  started,  and 
that  the  passenger  was  so  informed.  Hkhim 
V.  Naugatud  B.  E.  Co.,  83  D.  143. 

The  delivery  or  non-delivery  of  a  ebaek 


A  passenger  oo  defendant's  railway,  find- 
lag  no  Tacant  aeata  in  the  ordinaiy  ooaohaa^ 
the  aeata  being  ooenpied  either  by  paasaofaia 
or  their  baggaga,  prooaaded  to  a  drawuur- 
nMun  oar,  owned  by  a  prrrate  individuAlt 
bat  forming  part  ol  the  train,  and  regularly 
mn  with  it  by  contraot  with  the  defendant, 
and  there  took  a  aeat  When  called  on  for 
extra  fare  for  that  seat^  he  refused,  annonno- 
ing  his  readiness  to  go  into  the  other  eara  if 
a  seat  were  provided  for  him  there.  There* 
apon  the  porter  of  the  drawing-room  car, 
employed  by  ita  owner,  attempted  to  eject 
him.  HM,  that  the  defendant  was  liable 
for  this  aasault  Tkor^  t.  N.  T.  Cent,  ete. 
je.  i2.  Cb.,  32  R.  326. 

A  railway  ticket-agent  left  another  em- 
ployee in  charge  of  vie  ticket  office.  He 
retomed  to  a  purehaser  too  Uttie  change. 
and  on  being  aaked  for  it,  assaulted  him, 
HM^  that  the  company  was  liable,  tkk  v. 
Ckteago  dc  B^y  Co,^  00  R.  878. 

The  plaintiff,  a  passenger  on  defendant's 
road,  applied  to  the  baggage  master  to  have 
his  trunk  ohecked,  which  not  being  promptly 
done,  the  plaintiff  became  angry  and  used 
threatening  and  abusive  language,  whereup- 
on the  baggage  master  seised  a  hatchet  and 
struck  him.  SeUL^  that  the  company  was  not 
liable.  LitiU  Mkmd  B.  B.  Oo.  r.  Weimore, 
2R.373. 

6 1.  IdabOity  of  company  in  regard 
to  baggage  generally.  1.  When  liable 
aa  a  eommon  ecanier,  —  A  railroad  company's 
liability  respecting  a  passenger's  baggsge  is 
that  of  a  common  carrier,  and  ia  only  ex- 
cused by  the  act  of  God,  or  of  the  enemies 
of  the  country.  DiU  v.  So,  Oar.  B.  B.  Oo., 
62  D.  407. 

A  railroad  oompany,  as  a  common  carrier, 
is  liable  as  an  insurer  for  the  safe  transpor- 
tation of  goods  and  of  tiie  baggage  of  pas- 

igers.     Naakmlk  He  B.  B.Co.  v.  BlUoO, 


78  D.  506. 

It  appeared  that  the  baggage  had  arrived 
at  ite  destination  and  been  placed  in  the 
depot  by  the  company,  where  it  was  stolen 
by  borglars  during  the  night.  Ifeld,  that 
the  baggage  "  should  have  been  stored  in  a 
safe  ana  secure  warehouse  to  exonerate  the 
company  "  from  liability  aa  a  common  car- 
rier. Bofihohmno  v.  Si.  Louii  ete.B.B.  Co., 
5R.46. 

Where  baggage  is  carried  past  ite  desti- 
aation,  stored  at  the  wrong  station,  stolen, 
and  thereby  lost  to  the  owner,  the  company 
will  be  liable  as  a  common  carrier.  Ti^eao 
fU.  B.  B.  Oo.  V.  Hammond,  5  R.  221. 

2.  Detaerfto  the  eompanjf-''4)aggago  eAedb. 
-  Baggage  checka  are  evidence  of  delivery 
of  baggage  to  the  company  issuing  them; 
and  as  a  trunk  is  the  usual  means  of  con- 
ve^g  bandage,  a  eheok  ia  evidence  of  the 
dJivery  of  a  trunk,  the  burden  of  proof 
faeinfl  on  the  railroad  company  to  show  that 
the  baggage   delivered  was    not  a  trunk. 


for 
ing 


baggage  ia  of  no  importance,  aa  affeot- 

_  theliability  of  a  carrier,  it  being  mare(y 
in  the  nature  of  a  receipt,  and  intended  as 
evideuce  of  the  ownership  and  identity  of 
the  baggage.    /& 

9y  statute,  all  railroad  oorporationa  in 
Massachusette  must  give  checks,  when  re- 
quested te  do  so,  to  passengers,  for  the  bag- 
gage of  such  passengers,  when  delivered  for 
transportation.  Ifiyae  v.  BotUm  ttc  B.  B. 
Cb.,  83  D.  686. 

A  railway  company  whose  baggageman 
accepto  baggage  from  an  intending  passenger 
before  his  purchase  of  a  ticket,  contrary  to 
the  rule  of  the  company,  is  liable  for  ite  loss 
without  regard  to  that  fact.  Lake  Shore  0k. 
B.  Oo.  V.  Fotter,  64  R.  312. 

3.  DeSoery  by  the  company.  —  The  liability 
of  tiie  company  as  carrier  is  terminated  aa  to 
a  passenger's  baggage  by  ite  delivery  at  the 
point  of  destination,  either  to  the  passenger 
or  to  his  authorized  agent ;  but  a  delivery  at 
such  point  to  the  baggage-master  of  an  in- 
dependent steamboat  company,  who  is  not 
the  passenger's  authorized  sgent,  but  who 
has,  under  agreement  between*  the  carriers, 
always  entered  the  cars  prior  to  their  arrival 
at  the  depot  and  took  the  bagoage  of  through- 
passengers,  giving  his  checxs  in  exchange 
for  those  of  the  nilroad  oompany,  will  not 
discharge  the  railroad  company  from  loaa 
resulting  after  such  delivery.  Mobiie  S  O* 
B.  B.  Co,  V.  Hopkine,  94  D.  607. 

A  passenger  has  a  right  to  regard  aa  an 
agent  of  the  company  a  person  who  handlea 
and  tekes  charge  of  the  l)agpage  upon  the 
airival  of  the  train  at  a  stetion,  and  notice 
to  such  person  by  the  passenger  as  to  the 
destination  of  his  baggage  is  notice  to  the 
company ;  and  the  act  of  such  person  in  re- 
lation to  the  baggage  is  the  act  of  the  com- 
pany.   OubnU  V.  Hen^haw,  84  D.  646. 

The  company's  custody  of  baggage  during 
the  night  is  that  of  carrier,  and  not  of  ware- 
housemen, whore  traina  arrive  at  a  late  hour 
of  the  night,  and  stop  for  a  few  hours,  and 
it  ia  the  usual  course  of  the  compan^^  upon 
whose  train  baggage  arrives,  upon  being  in- 
formed that  it  is  going  on  in  the  morning 
by  the  next  train  over  a  connecting  road,  to 
put  it  in  their  baggage-room,  and  keep  it  for 
delivery  in  the  morning  to  the  servanto  of 
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Ih*   other   road   when  called  for  by  the 
owner,  and  requested  to  do  ea    lb, 

4.  Duty  qf  passenger  to  caU  /or  hoffffOffS, 
—  The  duty  of  the  company  as  to  baggage 
that  has  reached  its  final  destination  is  to 
have  it,  npon  ita  aniTal,  ready  for  deUrery 
upon  the  platform  al  the  vsoal  place  of  de- 
hvery,  until  the  owner  can,  in  the  use  of 
due  dUigence,  call  for  and  receiye  it ;  and 
the  owner  must  cell  for  it  within  a  reason- 
able time,  and  must  use  diligence  in  calling 
for  and  removing  it ;  and  if  he  does  not  so 
oall  for  it,  then  the  company  shall  put  it  in 
their  baggage-room,  and  keep  it  for  him; 
and  their  custody  of  it  then  is  on|y  that  of 
warehousemen.    IK 

Reasonable  time  is  generally,  by  the  ons- 
torn  in  such  oases,  immediately  upon  tiie 
arrival  of  the  train.    Hk 

The  lateness  d  the  hour  of  arrival  will  not 
excuse  the  passenger  from  immediately  call- 
ing for  his  baggage.    lb, 

rlainti£f  purchased  a  ticket  at  a  point  on 
the  defendant's  railroad  for  New  York  and 
received  a  check  for  his  trunk  accordingly. 
On  the  second  day  after  his  arrival  in  New 
Tcck,  plaintiff  presented  his  check  at  the  de- 
pot and  demanded  his  trunk,  which  could 
not  be  found.  Held,  that  the  defendant's 
railroad  was  liable  on  ite  contract  of  carriage 
for  the  proper  storage  of  the  trunk,  although 
its  liability  as  insurer  had  been  dhanged  by 
the  delay  m  calling  for  the  trunk  to  Aat  of 
bailee.  BunMBw.  NemTorkOen,  IL  JL  Ch., 
OR.  61. 

6.  Cfarrykiff  bagaage  on  Mporals  frala.  — 
If  the  company,  by  its  agent,  accepts  and 
undertakes  to  carry  and  deliver  a  passen- 
ger's trunk  on  a  snbseouent  train,  it  isliaMe, 
whether  the  «gent  had  the  authority  or  not, 
in  the  first  instance,  to  bind  the  oompany  by 
the  agreement  to  obtain  and  forward  the 
baggage.  The  agent's  failure  to  forward 
the  trunk  might  not  make  the  company 
liable  in  case  m  loss,  Jmt  it  would  be  liable 
after  assuming  the  responsibility  of  carrying 
it     Warmr  v.  BuHb^fiom  mc  B,  A,  02  D. 


Where  a  passenger  pays  his  fare,  and  the 
company,  by  its  agent,  undertokes  to  deliver 
his  trunk  by  a  snoseauent  train,  the  com- 
fNsny  takes  upon  itself  the  ordinary  liabili- 
ties that  are  assumed  by  such  companies 
when  the  passenger  goes  upon  the  same 
train.    Jb, 

The  same  rules  of  care  and  diligence  on 
the  part  of  the  oompany  apply  whether 
baggage  is  forwarded  on  the  same,  preced- 
ing, or  subsequent  train,  where  the  passen- 
ger has  paid  his  fare,  and  his  baggage  is  sent 
forward  pursuant  to  an  agreement,  and  ss  a 
part  of  the  consideration  moving  from  the 
company  for  the  fare  prepaUi  by  the  pas- 
senger,   lb. 

luggage,  consistinff  of  articles  which  had 
been  purchased  by  the  plaintiff  and  in  use 
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by  the  plaintiff,  his 


and  their  diild^ 


was  delivered  to  the  def endant^  a  Pennsyl* 
vania  coxporation,  at  Scranton,  Penn.,  for 
carxiai^e  to  the  dty  of  New  York.  lli« 
plaintiff  did  not  accompany  it,  but  took 
another  tnun,  while  the  wife  and  child  went 
by  the  train  with  the  baggage.  The  bag- 
gage arrived  at  New  York,  and  was  thei« 
lost  by  the  negligence  of  the  defendant. 
HMf  1.  That  the  contract  of  carriage  was 
not  affected  by  a  Pennsylvaniastatote  limit- 
ing  the  carrier's  liability ;  2.  That  it  was 
not  necessary  that  the  plaintiff  should  hava 
been  on  the  same  train ;  3.  That  in  the  ab- 
sence of  proof  of  a  gift  to  the  wife,  th« 
husband  could  recover  for  the  wife's  para- 

Shemalia ;  4.  That  defendant  was  at  least 
able  as  a  warehouseman.    Omik  v.  2>ela- 
KNire  etc  B,  B,  Oo.,  80  R.  271. 

6.  JBoBteni  and  UmUs  qf  the  mmmnife  fio- 
M%.  —  A  complaint  stating  the  laots,  and 
charging  the  company  generally  for  Ices  ol 
baffgage,  is  good;  and  if  the  company  ie 
Uaoie,  cother  in  the  capacity  of  conunoa 
carrier  or  as  warehouseman,  the  plaintiff  ie 
entitled  to  reoover.  Wctner  v.  BwrSmgkm 
etc  B,  B.t  92  D.  889. 

A  railway  company  is  liable  as  an  insurer 
for  the  loss  of  sample-trunks  of  a  travelling 
salesman,  accepted  by  it  as  baggupe^  when 
it  knew  their  contents  i  but  oi^  for  a  rea- 
sonable time  after  reaching  their  destination. 
Ebeperr,  Ckkagoete,  B*tf  Ok,  53  Ru  271. 

The  plaintiff  took  nassaffe  on  defendant** 
railroadat  Gleveland,Ohio,ior  San  Francisco. 
He  purchased  a  ticket  entitling  him  to  tide 
in  a  certain  sleeping-car  f  ormmg  a  part  of 
the  train.  On  leavmg  that  car  at  Toledo, 
where  a  stay  for  dinner  was  announced  to 
the  passengers,  he  inauired  of  an  employee 
in  that  oar  whether  Ids  baggage  would  be 
saf s  if  left  in  the  car,  and  was  told  to  leave 
it  tiiere,  that  it  would  be  safe.  He  so  left 
the  baggage,  and  on  hisretum  found  that 
car  detached  and  his  baggage  removed  to 
another,  but  a  hand-bag  was  missing.  He 
had  no  notice  of  the  change.  In  an  action 
to  reoover  for  the  loes,  an  oflbr  by  the 
defendant  to  prove  that  the  sleepin|^oar  did 
not  belong  to  the  railroad  oompany,  but  to  a 
third  person,  who  under  a  contract  with 
defendant  furnished  conductors  and  servante 
for  it,  was  rejected.  Hdd,  1.  That  a  finding 
that  the  bag  was  lost  through  the  defen<f 
ant's  negligence  was  warranted ;  2.  Thattha 
ownership  and  control  of  the  car  formed  ne 
defense,  it  not  appearing  that  the  plaintiff 
knew  the  facts.  Kin^kg  v.  Lake  shore  eCe. 
B,  B.  Co,,  28  R.  200. 

At  Montreal  the  plaintiff  purchased  of  the 
Grand  Trunk  Railway  Companv  a  ticket  for 
the  city  of  New  York  efci  rail  to  Troy  or 
Albany,  thence  bv  steamboat,  ffis  port- 
mantoau  was  checked  for  the  same  rente. 
At  Troy  a  railroad  agent  delivered  it  to 
defendant,  and  the  latter  carried  it  to  New 
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Yoik  on  iti  railway  and  pvt  H  in  its  bag- 1 
ng»-room.  Three  days  afterward,  as  eoon 
ae  the  plaintiff  had  leaMntobeUare  thatthe 
defendant  had  itk  1m  demanded  it^  hnl  it 
eoeld  not  be  femd.  II  eontained  thir^- 
aiae  eovvreicna  and  aone  pardy  worn 
ektiiing.  BM,  1.  That  the  defendant, 
harin^  taken  the  portmantean  without  the 
plaintifTa  fatowleage  or  ■went,  waa  respon- 
sible  lor  its  oonteati  withont  re^d  to  tneir 
ehaiaeter;  2:  That  the  plaintiff  wae  not 
limited  to  the  leoofwy  for  the  oaah  Talue  of 
the  elothing,  bat  might  reoorer  what  it  waa 
wortii  for  nae  to  him.  Fakrfam  y.  Ntm  York 
Cmiraleie.  B.  B.(h^29IL  119. 

A  railway  panenger  had  merdhandiae 
cheeked  without  dlMlodng  its  eharaoter. 
There  wae  no  evidence  of  any  aoreement  to 
cany  it  as  freight,  nor  that  the  bag^ptge- 
OMster  had  any  anthority  to  reoeive  it  aa 
frei^t  or  as  personal  bagga^  EM,  that 
the  eonmany  was  notresponnble  for  its  loss, 
althongh  tiie  ba^age-maater  knew  the 
charaotsr  of  the  uaggage,  and  reoeived 
similar  paekagee  from  other  passengers. 
BhmmmA  ▼•  FibMmg  SaOroad  Ooi,  Si  R. 

Thm  plaintiff  went  to  defendantTs  sta* 
tioa  at  Philadelphia  to  take  passage  for 
OhieagOb  The  baggage  master  refnsed 
ehe^  for  his  basgage  nnless  he  paid  for 
extra  baggage.  The  plaintiff  refnsed  this 
and  demanded  his  baggage.'  The  baggage 
master  declined  to  dehver  it  on  the  ground 
that  it  was  not  aoosssible  before  train  time. 
The  plaintiff  refoeed  to  take  passage.  The 
next  day  the  def endant'spresident  promised 
to  stop  the  bagsage  at  Pittsborg  and  gave 
him  aa  order  rar  it.  He  therenpon  took 
peeeage  on  defendantTs  road  for  Ohioaffo. 
On  arriTing  at  Pittsborg  he  applied  for  uie 
baggage,  bat  was  told  that  it  had  gone  on  to 
GbieagOb  and  reoeired  an  order  on  the  Chi- 
eago  agent  for  it.  It  arrived  at  Ghioaffo 
that  day,  waa  stored  at  the  station  and  the 
next  night  was  destroyed  by  fire.  The 
plaintiff  stopped  over  at  Pittsborg  one  day 
and  arrivea  at  Chicago  the  next.  HM, 
that  there  was  a  conversion  of  the  baggage 
at  Philadelphia  and  no  waiver  dt  any  claim 
tiieref or.    McOontdA  v.  Pmmmfhonia  CmU, 

Plaintiff  jmrchased  a  railroad  tieket,  and 
also  a  aieeping-car  ticket,  over  the  Looisville 
and  Nashville  railroad,  from  Cincinnati  to 
Ifemphfti.  Hie  sleeping-car  ticket  had 
nrinted  npon  its  face,  "wearing  apj^arel  or 
baggage  placed  in  the  car  will  be  entirely  at 
the  riuL  of  the  owners. "  He  gave  his  valise 
ea  entering  the  sleeping-car  to  the  porter. 
It  waa  loet.  ffeU,  1.  The  railroad  com- 
pany was  liable  for  the  loss;  2.  No  oon- 
teacti  with  the  sleepfaig-car  oompany  coold 
relieve  the  railroad  oompany ;  3.  The  con- 
dition printed  on  the  sleeping-car  ticket 
had  no  oearing  in  the  soit  against  the  rail- 


road oompany.    Lauinilk  Me,  £•  £•  €hk  Tm 
KcUKmlMyer,  57  R.  232. 

7.  Wkm  Babk  a$  baUm  or  watdumaemam 
on^— Where  a  passenger  on  a  railroad 
trsuiy  after  arriving  at  the  end  of  his  route, 
takee  his  bamage  into  his  own  exolosive 
powession  and  control,  bat  afterwards,  for 
his  own  convenience,  re-deUvers  it  to  the 
baggags  master  at  the  depot,  to  be  kept  on- 
til  sent  for,  the  railroad  company  is  not 
liable  for  lAie  baggage  as  a  oommon  carrier* 
It  is  a  gratoitoos  bailment,  and  the  com* 

Suy  is  liable  only  for  gioes  negligence. 
inorv.CkieaifQAN.  TT.  J?>  Cb.,  88  D.  670. 

A  railroad  company  is  not  liable  for  a  paa- 
senger's  tronk,  where  he  did  not  call  for  it 
aftor  reading  the  place  of  destination,  bat 
left  it  in  the  hamb  of  the  oompany  over 
night  for  his  own  convenience^  and  withoat 
any  arrangement  with  them,  and  where  it 
was  destroyed  by  the  horning  of  the  depot 
before  morning  by  an  accidental  fire,  which 
did  not  oocor  from  any  negligence  or  faolt 
on  the  part  of  the  oompany.  The  sabee- 
qoent  uabili^  of  the  com^y  beoama 
simplv  thatof  an  ordinary  bailee.  BoAr. 
BmHo  de,  B.  B,  Ox,  90  D.  730. 

A.  railroad  oompany  is  liable  as  a  ware* 
honseman  for  loss  A  baggage,  where  it 
receives  and  ondertakes  to  convey  a  pae- 
senger's  tronk  by  a  sobseqoent  train  to  a 
given  pointy  hot  pots  it  in  tne  oommon  pas- 
senger room  at  the  place  of  destination, 
instead  of  the  baggage  room  kept  for  that 
porpose,  where  it  is  broken  open  bv  borglara 
and  rifled  of  its  contents  before  the  paseen- 
ger  has  a  reasonable  time,  after  its  arrival, 
m  which  to  reoeive  it.  WamiBt  v.  BwrUngUm 
€iG.B.B,,91  D.  380. 

A  passenger  has  a  reasonaUe  time  after 
arrival  of  bagga^  sent  on  a  sobseqoent  train 
in  which  to  receive  it ;  and  even  if  the  lia- 
bility of  the  raihroad  company  ceases,  nnlesa 
the  passenger  exercises  tbe  otmoet  watch- 
fulness in  calling  for  his  baggage,  it  would 
still  be  liable  as  a  warehoa8eman,'at  least 
for  a  reasonable  time.    lb, 

69.    What  la  baggage.^—  0.  pur- 
chased from  defendant  for  himself  and  wifr 
a  through  ticket  over  several  connecting: 
railroads  and  signed  a  contract  attached, 
conditioned  I     *'In  selling  this  ticket  this* 
oompany  acts  as  agent  and  is  not  responsible 
beyond  its  own  line."    "None  of  the  com' 
panics  represented  in  this  ticket  will  assume 
any  liability  on  baggage  except  for  wearing 
apparel,  and  then  omy  for  a  sum  not  ex- 
ceedinff  $100."    The  trunk  of  the  wife  waa 
robbed  of  a  watch  and  chain  and  a  diamond 

S'n.  The  trunk  was  delivered  in  good  con- 
tion  by  defendant  to  the  connecting  road. 
—  HM  1.  That  the  first  condition  referred 
only  to  personal  injuries ;  2.  That  the  first 
company  was  liable  for  the  loss  of  baggage 

*  What  is  bagRs^e  to  which  a  psaseuger  Is  en- 
titled, tee  note.  71  D.  isa-ies. 
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by  a  •abseqaenfe  ourrier  of  the  same  line  ; 
S.  That  oommon  oarrien  oannot  limit  their 
liability  for  their  own  negligenoe ;  4.  That 
the  watch  and  chain  and  diamond  pin  were 
wearing  appareL  Coward  y.  EomL  Tmmm^ 
4iQ.B.R,  Cb.,  67  R.  226. 

68.  What  is  not.  —  A  trunk  in  a  bag- 
gage*oar  is  not  a  proper  place  for  a  pas* 
senger  to  carry  money  tor  his  traTeling 
expenses,  so  that  he  may  recover  for  its  lose 
as  baggage.  Dani  ▼.  JfieA.  8<MdL  €U.R.R. 
O^.  74  D.  151. 

A  railroad  company  cannot  bs  held  liable, 
either  te  the  owner  or  his  agent,  on  its  ordi- 
nary contract  to  carry  a  passenger,  for  los* 
ing  samples  of  merchandise  deUvered  into 
its  charge  by  the  agent  of  the  owner  as  his 
personsr  baggage ;  nor  in  tort,  except  for 

rss  negligence.  Sttmrnm  ▼•  OMMectfcMl  R. 
Cow,  93  D.  140. 

A  railroad  oompsny  is  not  boond  to  cany 
a  large  amonnt  of  gold  coin  as  luggage  of 
a  passenser,  although  he  ia  a  oounty  treaa* 
nrer  on  his  way  to  pay  such  coin  to  the 
State  treaanrer,  and  althouah  it  has  car- 
ried such  coin  as  luffgase  ox  such  officers 
for  some  years,  and  although  it  allows 
an  express  company  on  the  same  train 
to  carry  such  coin  for  hire.  A  oounty  treas- 
urer so  carrying  coin  is  not  a  "  public  mes- 
senger." PfaUr  T.  (knL  Pac  R.  R.  Co,, 
59  R.  404. 

The  plaantifiTs  travelling  aaleeman  deUv- 
ered  to  the  defendant  railroad  company  at 
Woroeater  a  trunk  belonging  to  the  plain- 
tiffi,  and  filled  with  samples  of  jewelry 
belonging  to  them,  worth  $10,000,  for  trans- 
poitation  as  his  oaggage  to  Hartford,  for 
which  place  he  purchased  a  ticket  for  him- 
selt  He  did  not  inform  defendant  of  the 
•haracter  or  value  of  the  contents  of  the 
tmnk.  The  trunk  waa  of  ordinary  aize  and 
shape,  but  weighed  135  pounds,  and  waa 
viaibly  bound  on  the  outaide  with  heavy 
iron  braces,  clamps  and  hinges.  On  the  ar- 
rival of  Che  train  at  Hartfonl  the  trunk  was 
aot  delivered  to  the  agent,  bat  a  bag  had 
been  fraudulently  aubstituted  by  a  change 
«f  checka,  and  the  trunk  waa  carried  to 
Kew  York,  and  there  delivered  to  one  who 
presented  the  check  for  it,  and  waa  after- 
ward fouad  there  broken  open  and  robbed 
of  ita  contents.  Held,  1.  That  the  defendant 
waa  not  liable  to  plainti£b  in  contract,  for 
the  only  contract  was  to  carry  the  personal 
baggage  of  the  agent,  and  2,  was  not  liable 
in  tort  in  the  absence  of  gross  negligence. 
AOing  V.  Rotkm  and  A.  R.  R.  Co.,  30  R. 
667. 

64.  Betention  of  ciiatody  of  bag- 
gage by  passenger.  —  A  railroad  com- 
pany is  not  liable  for  loss  of  a  passenger's 
overcoat,  left  by  him  in  his  seat  on  quitting 
the  cars,  and  subsequently  stolen.  Tower  v. 
UUea  etc.  R.  R.  Co,,  42  D.  36. 

66.    Idability  of  sleeping-car  com- 


Keportat  aee  Vol  vi 


IMUDies.  * —  A  sleeping-car  company  is  bound 
to  use  reasonable  care  to  ffuard  a  paaaenger 
on  ita  cara  from  theft,  and  if  through  want 
of  such  ears  the  personal  effects  of  a  pasaen- 
per,  soch  as  he  might  reaaonably  eany  with 
him,  are  atolen,  Um  company  ia  liable.  Lewk 
V.  Nm  Torhete.  SUaktg  Cbr  Cb.,  56 R.  86% 


The  fact  that  the  company  has  posted  a 
notice  in  its  cars  in  which  it  diBrJaimed 
Uabflity  for  the  loss  of  valuablea  by  passen- 
gers cannot  be  availed  of  by  way  of  a  defense 
to  an  action  by  a  passenger  whose  money, 
which  he  had  placed  beneath  the  pillow  in 
his  berth  on  going  to  sleep,  waa  stolen,  where 
it  appears  i£aX  the  passenger  did  not  see  or 
know  of  such  notice.    lb, 

A  sleeping-car  company  ia  liable  to  a  pas- 
senger who  while  occupying  a  berth  in  its 
car  Buffera  the  lose  of  his  personal  effeota  l^ 
theft,  owing  to  the  company 'a  neglect  te 
maintain  a  reaaonable  watch.  Woodmf 
Sleeping  etc  Coach  Co,  v.  Diekl,  43  R.  102, 
Contra  aee  PuUmcm  Palaoe  Car  Co.  v.  Smitk, 
24  R.  258. 

A  aleeping-car  company  ia  liable  in  an  ao- 
tion  on  the  oaae  for  excluding  a  paaaenger 
from  a  berth  which  it  baa  assigned  him  and 
which  he  haa  offered  to  pav  tor.  ^eswi  v. 
PuUman  Palace  Car  Co,,  46  R.  688.  Com- 
pare Lawrenee  v.  PmUman  Palace  Car  Cbi, 
59R.68. 

If  a  paaaenger  on  a  aleeping-car  leavpa  hie 
money  m  the  car  on  leaving  uie  oar  without 
the  knowledge  el  the  oompany,  and  it  is 
stolen  by  aome  one  not  em^oyed  by  the 
company,  if  the  oompany  haa  kept  a  reason* 
able  guard  and  watch,  it  is  not  liable  for  the 
loaa;  and  it  ia  not  liable  for  monev  stolaa 
by  its  employees,  except  a  rsaBonable  anm 
for  the  expenaee  of  the  jouniMr-  lUmoU 
CenL  R,  R.  Co.  v.  Handif,  56  R.  846. 

A  passenger,  who  had  purchaaed  a  ticket 
for  a  berth  m  a  aleeping-car,  lost  it  snd  gave 
evidence  to  tiie  conductor  that  he  had  done 
ao,  and  refuaed  to  pay  over  again,  wherenpon 
the  conductor  expelled  him,  without  videnee^ 
from  the  oar,  ami  he  was  compelled  to  ride 
in  a  common  oar.  Held,  that  plaintiff  oonld 
recover  of  the  ownera  of  the  aleeping-car  the 
price  he  paid  for  hia  ticket  and  a  reasonable 
compensation  for  his  trouble  and  inconven- 
ience, but  that  he  could  not  recover  exem* 
plary  damages,  and  that  a  verdict  for  $3,000 
waa  excessive.  Pullman  Palaoe  Car  Co.  v. 
Reed,  20  R.  232. 

The  plaintiff  purchaaed  of  the  defendant, 
a  aleeping-car  company,  at  IndianapoUe,  a 
ticket  purporting  to  entitle  him  to  accom* 
modationa  m  a  cfoaignated  aleeping-car,  in  a 
berth  to  be  pointed  out  by  the  oonduotor, 
thence  to  New  York  city.  A  certain  berth 
waa  accordingly  aaaigned  him,  and  desig- 
nated on  the  ticket,  but  at  Pittaburgh  the 

*  Their  Uablilty  for  loss  of  property,  see  note,  56 
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reliere  the  defendants  from  their  legal  lia- 
bility, on  an  indictment  nnder  a  penal 
statate,  for  grosa  negiigeaoe.  Com,  r,  Ver- 
moni  efc^E,  Co..  11  £.  301. 

Plaintiff  pnrchaaed  a  ticket  of  a  railroad 
company  marked  on  its  face  '*  Good  this 
day  only/'  and  with  the  date  of  issue 
•tamped  on  the  back.  He  did  not  attempt 
to  use  the  ticket  until  seven  days  afterward, 
when  he  presented  it  to  the  oondnctoroa 
the  train,  but  refused  to  ^ay  his  fare.  The 
conductor  then  ejected  him  from  the  train, 
in  accordance  with  the  compaay^s  regula- 
tions, ffeld,  that  the  conductor  wae  not 
liable  to  the  plaintiff  in  damages.  Ebnon  ▼. 
Samis,  13  R.  617. 

67.  Sffeot  of  freo  tickets  aad 
paases.* — A  person  travelling  on  a  railroad 
upon  a  free  pass  from  the  company,  upca 
wnich  is  indorsed  a  statement  that  *'  it  is 
agreed  that  the  person  aoceptiiig  this  ticket 
assumes  all  risk  of  personal  injury  and  loss 
or  damage  to  property  whilst  using  the  same 
on  the  &ain8  of  the  company,  does  not 
assume  any  risks  arising  from  the  gross 
negligence  of  the  servants  of  the  raiboad 
company  in  mnning  the  train.  Indiana 
Cent  R'y  Co,  v.  Jfimtfy,  83  D.  339 ;  Jacobm 
T.  8L  Pcaddc.  R'y  Co,,  18  R.  360 ;  CkvAmi 
eie.  B,  B.Co.  v.  Cunun,  2  R.  362. 

An  agreement  in  consideration  of  a  free 
ticket  to  release  the  oompany  from  all  lia- 
bility for  negligence  of  its  servants  is  valid ; 
and  the  company  will  not  be  liable  to  the 
holder  of  such  free  ticket  for  an  injury 
which  occurred  through  such  cause.  Kinnef/ 
V.  CentralB.  R.  Co.,  90  D.  676,  S.  0.  3  R. 
266. 

A  drover  riding  on  the  defendant';^  rail- 
road on  a  free  pass,  to  take  care  of  his  stock, 
was  killed  by  the  defendant's  negligence. 
The  pass  provided  that  he  took  his  own  risk 
of  personal  injury  from  any  cause  what- 
ever, and  he  signed  a  release  to  that  effect. 
Beldf  that  this  did  not  prevent  a  recovery. 
Carroll  v.  Missouri  ffy  Co,,  67  R.  382  ;  Ohio 
A  Mississippi  R'y  Co.  v.  SftWy,  17  R.  719; 
Lochaood  v.  N,  T.  Cent,  R.  R,  Co.,  10  R. 
366.  Contra  see  Poacher  v.  N,  T.  C.  R.  R, 
Co,,  10  R  364. 

A  person  riding  free  and  in  a  baggage-car 
with  the  knowledge  of  the  conductor,  is  not, 
by  reason  of  such  facts,  precluded  from  re- 
covering for  an  injury  caused  by  a  collision, 
even  though  he  might  not,  or  would  not 
have  been  mjured  if  he  had  remained  in  the 
passenger  car.  Washburn  v.  I^/ashviUe  etc,  R, 
R,  Co,,  76  D.  784. 

A  drover  travelling  on  a  railway  on  a  free 
pass  is  in  effect  a  passenger  for  hire,  but 
cannot  recover  for  an  injury  sustained 
through  the  railway  company's  negligence 
by  reason  of  his  being  on  top  of  a  cattle  car, 
although  he  was  instructed  by  a  station- 

*  Gratuitous  passes,  acceptor  of.  liability  for  In* 
juries  sostalned  by.  see  note.  t(7  K.  388-^9$. 


detached,  and  a  different  and  less 
safe  and  comfortable  berth  was  offered  him 
in  another  car,  which  he  declined.  In  an 
action  for  damages  for  breach  of  contract, 
kM, — that  he  was  entitled  to  a  oontinuoni 
passage  in  the  same  car  and  berth,  or  in  one 
equally  safe,  oomfortable  and  oonvenient; 
and  that  it  was  no  defense  that  the  defend- 
ant simply  rented  the  cars  to  the  railway 
companies  for  the  use  of  passengers.  PuU- 
man  Palace  Car  Co.  v.  Tayhr,  32  R.  67. 

66.  Bffect  of  notioeB  and  special 
oontracta.* —  A  common  carrier  may  limit 
his  liability  for  bagga^  of  passengers  b^  a 
general  notice  that  it  is  at  their  own  nsk. 
Lamgy.  Colder,  49  D.  533. 

A  umitation  on  a  railroad  ticket  that  it 
•hall  be  *'  Good  this  day  only  "  is  reasonable 
and  valid.    Bbnore  y.  Sands,  13  R.  617. 

A  carrier  cannot  limit  his  liability  by 
words  on  a  railway  ticket  or  baggage  check, 
even  when  broo^ht  to  the  passenffer's 
notioe,  unless  the  latter  agrees  to  such  lim- 
itaticm,  and  it  is  for  the  carrier  to  show 
saeh  agreement.  BaJUxmore  dt  O,  R.  R.  Co.  v. 
CanupbeU,  38  R.  617.  S.  P.,  IndianapoSs  etc 
R.  B,Co.Y,  Cox,  95  D.  640. 

A  railroad  pasaen|(6r  is  not  boond  by  a 
printed  notice  in  his  ticket  limiting  the 
weight  and  value  of  his  baggage,  unless 
his  attention  is  called  to  the  notice  by  the 
ticket  agent,  or  unless  he  is  aware  of  it  when 
tiie  ticket  is  purchased,  in  which  case  he  will 
be  preenmed  to  have  assented  to  the  terms 
ef  u&e  notice,  in  the  absence  of  any  objection 
on  hie  part  Rcnesomv.  Pemuyknnia  R.  R, 
Co.,  8  R.  543. 

The  law  raises  no  preanmption  that  a  pat- 
•enicer  oa  a  railroad  has  read  a  notice  limit- 
ing the  company's  liability  for  baggage,  from 
the  fact  that  such  notice  is  printed  on  the 
back  of  a  check  delivered  to  the  passenger, 
wfaidi  check  has  on  its  face  the  words  "  look 
on  Hie  back,  "  nor  from  tiie  fact  that  such 
is  printed  on  a  placard  posted  in  the 

r,  and  containing  other  notices  which  the 
jer  has  read.  Malom  v.  B.  A  W.  R. 
Co.,  74  D.  598. 

A  lailroad  company,  having  passenger 
traine  sofficient  to  accomodate  the  public,  is 
ander  no  l^al  obli^tion  to  carry  passengers 
en  ifti  freight  trains ;  but  where  it  nnder- 
takeeto  do  so,  that  undertaking,  and  tiie 
extra  care  and  expense  involved  in  it  form  a 
aofBcient  consideration  for  a  general  con- 
tract, made  with  all  passengers  thus  carried, 
limiting  its  liability.  ArwM  v.  lUinois  Cen- 
tnUB.IL  Ox,  25  R.  383. 

A  person  was  killed  while  riding  on  de- 
fendants' road,  on  a  season-ticket  containing 
tfutf  condition  i  ''The  corporation  assumes 
no  liability  for  any  personal  injury  received 
while  in  a  train  to  any  season-ticket  hol- 
der."   Held — that  this  condition  did  not 

*  Bxemption,  by  contract  from  liability  to 
nceis,  see  note,  82  D.  flO-SSCL 
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ttgfiot  to  ride  there  instead  of  in  the  pee- 
■enger  oar,  the  agent  having  no  anthority 
in  the  prenuMS,  and  the  permn  in  tbaife 
of  the  train  being  ignorant  that  he  was  in 
that  pontion.  Lktk  Bodt  efc.  ITy  t.  MUe$, 
48R.10. 

Where  the  aooeptor  of  a  gratnitona  ^an 
from  a  railroad  oompany  **  aanimeB  all  naks 
of  aoddent,  and  eepedally  agrees  that  the 
oompany  shall  not  he  liable,  nnder  any  eir- 
enmstanoes,  whether  of  negligence  of  their 
agents  or  otherwise,  for  any  injury  to  his 
person,*'  the  oontraot  relieves  the  oompany 
from  liability  for  tnjnry  to  him  by  reason  of 
a  want  of  ordinary  oare  of  its  servants  un- 
less the  same  is  enressly  made  a  crime,  but 
not  from  liability  tor  gross  negligeuoe.  Au' 
hmt.  M(hmmhd$SN.  B.  B.  Co.,  N  U.  dSS, 
note. 

A  government  mail  agent  waa  killed  by 
an  aooident  on  the  defendant's  railroad 
while  riding  upon  a  free  pass  stipulating  for 
exemption  from  liaUUty  for  injuries  ooca- 
sionea  by  its  negligence,  ffdd,  that  such 
stipulaiion  was  unauthorised  and  void. 
SeyboU  v.  Nw  Tofi  etc  B.  H.  Oo.,A7  R. 
75. 

The  plaintifl^  desfring  to  have  his  horse 
transported  bv  defendant's  railroad,  induced 
A.,  who  had  several  horses  to  go  hj  the 
same  train,  to  indnde  his  and  have  it  billed 
as  A.'s.  It  was  the  defendant's  rule  that 
onl  V  one  peraon  oould  go  free  with  atook, 
and  when  A.  told  the  conductor  there  might 
be  another  person  to  accompany  him,  he 
replied  that  he  would  have  to  pay  fare. 
The  defendant  had  no  knowledge  of  the 
plajntiff'sintention  to  ff con  the  train.  The 
plaint\£f  got  no  ticket,  but  intended  to  pay 
hia  faie  on  the  train.  Before  he  could  pav 
there  waa  a  colliaion  by  the  defendant  a 
negligence,  and  he  waa  injured.  SM,  that 
he  oould  not  recover.  Chfdmer  v.  New  H(wen 
4*^.  Ob.,  60  R.  12. 

The  owner  of  horses  shipped  them  for 
transportation  on  the  defenaant's  railroad. 
By  oral  agreement  with  the  defendant's 
station  agent  one  person  waa  to  be  allowed 
to  ride  free  in  the  car  with  them  to  take 
care  of  them,  and  the  plaintiflTs  intestate  so 
rode  to  the  knowledge  of  the  conductor. 
While  so  riding  he  was  killed  by  the  gross 
negligence  of  the  defendant^  but  owing  to 
his  position  in  the  car.  It  was  the  custom 
of  tne  defendant  to  allow  one  person  to 
ride  free  in  the  oar  with  stock  to  take  care 
of  it,  and  to  exact  a  written  contract  from 
the  owner  waiving  certain  liabilities  and 
conditioned  that  the  person  so  riding  should 
assume  hia  own  risk  of  personal  injury,  and 
to  require  auch  person  to  indorse  the  con- 
tract. In  this  case,  after  the  accident  and 
before  the  plaintiff's  death,  the  owner  and 
the  affent  executed  such  a  contract  and 
signed  the  name  of  the  plaintifiTs  intestate 
an  the  back.    Held,  that  the  company  waa 
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liable  in  damagea.  Laweom  v.  CUoago  €h> 
R'y  Ob.,  64  R.  634. 

A  boy  aizteen  yeara  old  waa  em^o;^  by 
the  keeper  of  a  restaurant  at  a  station  cm 
the  defendant'a  railroad  to  sell  sandwicheB 
and  fruit  on  the  trains,  and  had  a  free  pass 
for  the  porpoae  over  the  whole  road,  oon- 
ditionea  that  the  company  ahould  not  be 
liable  for  any  p|er8onal  mjunr  caused  by  the 
ne|(ligenoe  of  its  agents.  The  boy,  while 
going  for  a  private  purpose  over  a  part  el 
uie  road  to  which  he  was  not  called  by  hia 
businessi  and  while  in  a  bagowe  ear  affsinal 
the  rule  of  the  road,  waa  kiKcl  by  a  coUiaiaii 
cauaed  by  the  groaa  negligence  of  the  de- 
fendant'a aervanta.  The  company  had  no 
interest  in  the  restaurant,  but  gave  the  paaa 
aa  a  favor.  HM,  that  the  defendant  waa 
not  liable.  Oriewold  v.  New  Tort  cfe.  JL 
iZ.  Ob.,  66  R.  116. 

Whether  a  railroad  oompany  ia  liable  for 
the  ba^age  of  a  passenger,  in  his  wifa*a 
trunk,  if  he  rides  on  a  free  pa 


pass  over  the 
road,  but  buys  a  ticket  for  nis  wife,  and 
checks  the  trunk  on  her  ticket,  ^MCBre. 
Maloner.  B,  A  W.  B.  B.  Oo,,  74  D.  698. 

Whether  a  railroad  oompany  is  liable  aa 
upon  an  implied  guaranty  of  security  of  ita 
road  to  a  gratuitous  passenger  oontracting 
to  exempt  the  oompany  from  liabflity  for  the 
neff  lisenoe  of  ita  agenta,  when  the  injury  re* 
aultea  from  the  misconduct  ol  a  track 
master  in  using  bad  material  in  building  a 
bridge,  not  ahown  to  have  been  known  to 
the  managing  officera,  queationed.  Pertkw 
V.  New  York  (knL  B.  B.  Co,,  82  D.  282. 

68.  Ganying  passengoni  beyond 
diostiiiation.' — Garnera  are  not  bound  to 
put  passengera  off  at  their  place  of  deatma- 
tion  aa  they  are  bound  to  oeliver  gooda,  bat 
must  allow  them  sufficient  time  and  oppor- 
tunity to  leave  the  vehide.  SctiAern  B,  B. 
Co.  V.  Kendriek,  90  D.  832. 

The^  must  distinctly  announoe  statioos, 
and  fl^ive  reaaonable  warning  and  time  for 
passengers  to  alight;  but  are  not  required 
to  warn  each  paaaenger  peraonaUy.    A. 

Pasaengers  muat  take  notice  of  tiie  eetab- 
lished  custom  of  railroada,  and  uae  reaaonable 
care  to  leave  the  vehide  and  to  avoid  aoei* 
dents.    Ih. 

Want  of  ordinary  oare  by  passenger  will 
preclude  recovery.  If  a  passenger  is  asleep 
when  the  station  is  properly  announced,  he 
cannot  recover  for  oeing  oarxied  past  hia 
deatination.    Ib» 

A  pusenger  negligently  carried  beyond 
his  station  may  recover  from  the  oompany 
compensation  for  the  Inconvenienoe,  looa  ol 
time,  and  labor  of  travelling  baok.  Pem^ 
eyhtmia  B.  B.O0.Y,  AepeO,  82  D.  828. 

A  railway  company  la  not  liable  for  the 

*  Duty  of  oomiMtny  to  halt  trains  at  oonvenlent 
places,  see  note,  7  R.  706. 707. 

Duty  of  pasneDffer  to  aaoertaln  deatination  ol 
trains,  aee  uote,  60  S.  tt27-<K29. 
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neglaokolitaoQodiioiortofnlfil  his  promita 
to  waka  a  pwwnger,  whereby  ha  is  earriad 
beyond  hia  daitination.  ^tnm  t.  Oeorgia 
JKaOrocHl,  61  R.  884 ;  Sederr.  ViMmrg  ami 
M.R.R.Oo,^4&'&,  74. 

Plaintiff  antarad  tha  dafandaat*a  can  and 
paid  hia  iara  to  B.  The  train  did  not  atop 
thara,  hat  ran  by  two  milaa  to  a  water  tank. 
Plaintiff  demanded  that  tha  train  should 
retain  to  R  hat  the  oondnetor  gaTe  him  the 
option  to  ride  to  the  next  station  and  retnm 
to  K  by  the  first  train  free  of  charffe,  or  to 
leava  the  train  at  tha  tank.  He  ohoaa  tha 
first  attanatiTa,  and  thns  reached  R  after 
soma  three  hoars'  delay.  Plaintiff  sustained 
no  bodily  injnry,  mental  siifilBring,  insolt^ 
opprassion  or  peooniary  loss.  HM,  that 
tha  plaintiff  had  a  aaose  of  action 
against  the  defendants  for  failing  to  set  him 
down  at  B.,  but  that  ha  ooold  not  recover 
ponitiva  damagea.  Thompmm  ▼.  N»  O.  tie, 
R.R.OO.,  19R.12. 

00.  IndietineiLt  for  caiudng  death.— 
A  statate  imposed  a  penal^  npon  railroads 
by  whose  negligence  the  life  oi  a  person  is 
loat^  to  be  recovered  by  indictment  to  the 
osa  of  the  heira  of  tha  deceased.  HM^  that 
to  bring  a  case  within  the  statats  death  mast 
be  instantaneoaa.    BtaU  t.  (Trawl  Trmk  iTv, 

14  R.  662. 

Where  a  raihread  company  is  nroaeonted 
in  tha  form  cl  an  indietment,  ander  a  stat- 
vta,  for  cansing  death,  tha  same  principles 
of  law  and  ruliaB  of  evidence  are  applicable, 
aa  in  civil  aotiooa  for  damages  resnlting  in 
a  aifiiilar  manner.  BtaU  v.  Qrwi^  Trmk  J? V 
Cbi,4R,268. 

8.  UMBtufift  hjimk»  tamed  fly  Nt^fi/gmou 

a.    IngaaeraL 
70.  Duty  of  oompaay  as  to  station^ 
platforms,  ota  — 1.    QtmBni  mfaf.— It 

15  the  common-law  daty  of  raflway  compa- 
niaa  to  provide  reaaomlile  accommodations 
at  tiieir  stations  for  passengers  who  are  in- 
vited and  expected  to  travel  on  their  roads. 
MeDfmM  v.  Obkaip  «e.  B.  J^  Ob..  96  D. 
114^ 

If  tha  station  room  ia  fall,  or  if  it  is  in- 
tolerably offensive  by  reason  of  tobacco 
smoke,  so  that  a  passenger  has  ffood  rea- 
sons for  not  remaining  there,  it  wm  justify 
his  endeavor  to  enter  the  cars  as  early  as 
possible,  espeoially  if  it  is  dark  and  cold 
withont ;  and  if  in  so  doinff  he  receives  an 
injnry  from  the  onsaf e  and  dangaroos  con- 
dition of  tha  platform  or  steps  where  pas- 
sengers wonld  naturally  go,  the  company  is 
liaMc  therefor,  if  the  passenger  used  proper 
care,  and  violated  no  rule  or  regulation  of 
the  con^any  of  which  he  had  actual  know- 
ledge, or  which,  aa  a  reasonable  man,  he 
would  be  bound  to  presume  existed.  In  such 
a  case  there  is  no  error  in  permitting  wit- 
nesses to  testify  aa  to  the  condition  of  the 
passenger>room   with  respect    to    tobacco 
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smoka.    JfeiXMoU  v.  CMoi^  de.  B^  M,  Ch^ 


96  D.  114. 

Railroad  ocmpaniea,  aa  general  rulSb  are 
boond  to  keep  in  safe  condition  all  portuma 
of  their  pUttormSp  and  approaches  thereto^ 
to  which  the  pubho  do  or  would  naturally 
resort,  and  all  portions  of  their  atation- 
grounds  reasonauy  near  to  the  pb^orms, 
where  passengers  or  thoae  who  nave  pur- 
chased tickets  with  a  view  to  take  passaae 
on  their  cara  would  naturally  or  ordinarily 
be  likely  to  go.  Melkmalay.  Chicago  eU, 
R,R,  Cb.,  96D.  114. 

Railroad  companies  are  strictly  aocount- 
able  for  the  safety  of  passengers.  To  enable 
them  to  properly  discharge  this  duty,  they 
have  power  to  make  reasonable  rules  and  reg- 
ulatitms  respecting  the  time,  mode,  and  plaoi 
of  entering  cars ;  and  these,  whether  they 
have  ever  been  written  or  published,  or  are 
posted  up  or  not,  when  known  to  the  paa- 
senger,  he  is  bound  to  conform  to,  and  he 
cannot  violate  them  by  pursuing  another 
course,  and  hold  the  company  liable  for 
damaffcs  thus  occasioned,  and  which  would 
have  oeen  avoided  by  conforming  to  tha 
rulea  and  regulations  of  the  oompanvt 
though  the  jury  may  believe  that  an  ordi- 
narily prudent  man  mieht  have  adopted  tha 
same  course.  MeDowuiy*  (Moago  eic  M.  B* 
Cb.,  96D.  114. 

The  company  has  a  ri|^ht  to  require  all  paa* 
sengers  about  to  enter  its  cars  to  do  so  only 
when  tiie  cars  are  brousht  up  to  the  platform 
for  that  purpose.  Ma^cmUL  v.  Oheago  titc 
B.  B  Co.,  96D.  114. 

Where  a  husband  and  wife  sue  a  railroad 
company  aa  common  carriers,  to  recover 
dama^^es  for  injuries  to  the  wife,  caused  by 
defective  steps  to  a  platform  which  the  train 
had  backed  up  to,  and  which  waa  not  the 
usual  place  for  passengers  to  |;et  on  and  off 
the  cars,  the  jury  should  be  instructed  to 
ascertain  from  the  evidence  whether  tha 
company  had  designated  or  set  apart  tha 
platform  in  front  of  the  depot  aa  the  place 
whero  it  required  all  passengers  to  enter  tha 
cars ;  if  so,  and  this  was  known  to  tiie 
plaintiffs,  and  they,  in  disrogard  of  such  re- 
quirement, in  advance  of  time,  and  without 
any  justification,  sought  to  enter  the  cars  at 
another  place,  and  in  so  doins  met  with  the 
injury,  then  the  company  would  not  be  liable 
as  common  carriers.    lb. 

If,  however,  there  was  no  such  rule  or 
regulation  known  to  plaintiffs,  and  they 
in  good  faith,  and  usmg  reasonable  caro, 
were  seeking  to  find  and  enter  the  cars,  the 
company  wonld  be  liable  for  an  injury  caused 
by  the  defective  platform  or  steps  leading 
to  it,  as  the  plaintiffis  would  have  a  right  ta 
presume,  it  being  dark  or  nearly  so,  that  the 
platform  and  its  approaches  wero  in  a  safe 
condition.    /& 

Persons  who  come  upon  a  railroad  plat- 
form to  welcome  a  coming  or  speed  a  parting 
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gnett  an  there  by  authority  of  the  oompanv, 
M  mach  ae  a  passeziger,  and  ae  to  all  sach, 
the  platfoim  mnat  oe  strong  enongh  to  bear 
them  no  matter  how  nnmerona,  CHBii  t. 
Petifuyhania  B.  S.  Co,,  98  D.  317  s  Hamilton 
T.  Texas  cmd  Pae.  R'y  Co.,  63  B.  768. 

A  railroad  platform  must  be  strong  enough 
to  bear  all  persons,  no  matter  how  numerons, 
who  aro  on  it  by  anthority  of  the  oompany, 
or  to  whom  they  oconpy  snch  relations  as 
reqflire  oare  on  their  part  QWiM  t.  Pam- 
tiflpania  It.  R,  Co,,  98  D.  317. 

A  person  not  a  passenger,  bnt  lawfully  on 
a  railroad  platform,  may  reoorer  for  injuries 
received  by  aocidentally  stepping  through  a 
hole,  negligently  left  in  the  platform  by  the 
company's  agent  ToUdo  tie.  JL  M,  Co,  v, 
OruMh,  16  B.  618. 

A  railroad  oompany  is  not  liable  for  an  in- 
|ury  to  a  person  resulting  from  its  failure  to 
exercise  ordinary  skill  and  care  in  the  erec- 
tion or  maintenance  of  its  station-house, 
where,  at  the  time  of  reoeiving  the  injury, 
■ooh  person  was  at  such  station-house  by  mere 
permissioii  and  sufferance,  and  not  for  the 
purpose  of  transacting  any  business  with  the 
oompany  or  its  agents,  or  on  any  business 
•onnectod  with  the  operation  of  the  road. 
PUttimrgh  etc  R'yCo,  ▼.  Bingham,  23  R.  761. 

Where  a  large  crowd  gathered  upon  a 
railroad  platform  in  order  to  see  a  distin- 
guished party  of  travelers,  and  the  platform 
breaks  under  them,  the  oompany  is  not  lia- 
ble to  one  of  the  crowd  who  was  injured,  as 
he  was  on  the  platform  without  authority, 
and  the  company  owed  him  no  duty.  QiUi$ 
T.  Pentusylvama  R.  R.  Co.,  98  D.  317. 

A  reguation  by  a  railway  oompany,  for- 
bidding hackmen,  ^ddlers,  expressmen  and 
loafers  from  entonnff  a  passenger-room  at 
the  station  is  valid,  but  a  hackman  wiUi  a 
•heck  for  baggage  may  enter  the  baggage- 
room  therefor.    SumrniU  v.  State,  41  £7637. 

A  railroad  company  may  be  compelled  to 
furnish  end  maintain  stations  for  passen^rs 
and  freiffht  at  all  proper  points  on  its  Ime. 
State  r.Reimbiican  VaUep  R,  Co,  52  R.  424. 

A  railroad  company  ia  not  liable  in  dam- 
ages at  the  suit  of  a  female  passenger,  on* 
account  of  obscene  and  profane  language, 
indecent  exposure  of  the  person,  and  other 
disorderly  conduct  by  intruders  at  the  sta- 
tion while  plaintiff  was  awaiting  the  arrival 
of  a  train,  when  it  was  not  shown  that  the 
oompany  had  notice  of  any  facts  which  jus- 
tifiea  the  expectation  of  such  an  outrage. 
Ration  r.  South  etc.  Ala.  R.  R.  Co.,  64  R. 
80. 

It  is  negligent  in  a  railroad  oompany  to 
have  a  station  platform  higher  tiian  the  car 
stops,  and  to  require  passengers  to  board 
the  teains  from  a  baggage-car.  Turner  w. 
Vkhfmrg etc  R.  Co.  55R.  614. 

A  railroad  company  IB  under  no  obligation 
to  provide  stotions  for  passengers  or  ware- 
houses for  freight»  unless  expressly  required 


by  stotute.    People  t.  Nem  York  efc.  iK.  it 
C^,  68  R.  484. 

An  agreement  to  give  a  railroad  oompaaj 
an  intoMt  in  certain  land  or  town  loto,  pre> 
vided  it  would  locate  ito  stotion  at  a  certain 
specified  place,  is  void  as   against  public 

Solicy.  Pacific  R.  R.  Co.  v.  Seely,  100  D. 
69 ;  SL  Joeepk  etc  R.  R.  Co.  v.  RJicm,  16  &. 
367.  Bnt  compare  LouinUle  etc  R.  Oo.r. 
Sumner,  66  R.  719. 

2.  lUusiratione.  —  A  railroad  oompany 
negligently  left  ito  depot  platform  in  a  dih 
feotive  condition.  A  naokman,  while  cany- 
ing  a  passenxer  to  the  depot  for  tnnsporta* 
tion,  steppecQ  without  faulty  into  a  cavity  in 
the  platform,  and  was  injured*  Hdd,  thai 
the  company  was  liable,  and  the  liability 
was  the  same,  notwithstanding  the  platform 
was  within  the  limits  of  the  highway.  Taibin 
V.  Portland  etc  R.  R.  Co.^  8  R.  416. 

The  plaintiff,  without  mvitotion  or  busi- 
ness, intruded  upon  a  visibly  ruinous  bat 
nninolosed  freight-house  of  the  defendaftti» 
used  only  for  etorage,  and  while  there  a 
sudden  etorm  blew  a  fragment  of  the  build- 
ing upon  him  and  injured  him.  Held,  that 
he  was  remediless.  Larjf  v.  Cleveland  etc  R, 
J?.  C^,  41  R.  672. 

The  plaintiff,  waiting  on  the  platform  of 
defendant's  station  for  a  train,  was  strock 
by  a  mail-baff  thrown  from  the  postal  ear  in 
the  approaching  train  by  a  clerk  in  the 
employ  of  the  United  Stotee.  It  appeared 
that  it  had  been  long  the  well-known  eas- 
tom  to  throw  off  the  bags  when  passengers 
were  on  the  platform,  and  it  did  not  appear 
that  the  defendant  took  any  precautions  to 
prevent  injury.  Held,  that  a  reoovery  waa 
justifiable.  Oarpenter  r.  Boston  and  A.  R, 
R.  Ob.,  49  It  640. 

A  man  waiting  at  a  railway  stetion  for  his 
wife,  whom  he  expected  by  train,  having  a 
call  of  nature,  and  no  special  resort  bemg 
provided,  stopped  off  a  walk  on  tiie  grounds, 
m  the  dark,  and  fell  into  a  hole  and  waa 
hurt  Held,  that  the  company  was  liable. 
McKone  v.  Michigan  CenL  R.  R.  Co.,  47  K, 
696.  Bat  compare,  Montgomery  asut  B.  iTy 
Ob.,  V.  Thompeon,  64  R.  72. 

71.  Idabilily  for  fires  oocasionad 
by  n>arkfl^  eta— 1.  In  penmiiL*— Where 
a  building  is  set  on  fire  by  a  spark  from  an 
engine  of  a  passing  railroad  train,  and  con- 
sumed, the  oompany  is  not  liable,  in  an 
action  of  trespass  on  the  case,  if  it  was 
guilty  of  no  negligence,  bnt  used  due  oars 
and  skill  in  carrying  on  the  business  for 
which  it  was  incorporated  by  the  legida* 
ture.    Burroughs  v.  H.  R.  R.  Co.,  38  D.  64. 

An  insurance  company  paying  a  loss 
caused  by  sparks  from  a  railraad  oompany's 
locomotive,  and  for  which  the  company  is 
responsible,  may  recover  from  the  railroad 
company  such  loss  in  the  name  of  their  as- 

•  Fire  from  locomotives,  liability  for,  seenotesi 
6  &.  £07-600 ;  88  D.  70-79.  ^ 
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■■rod,  and  a  roloaso  ozeeated  by  inoh  m- 
fnrod  to  tho  railroad  oompany  is  no  bar  to 
■aoh  aotion  by  tho  insnranoa  company. 
Umi  ▼  Wettem  B.  R.  0».,  46  D.  719. 

A  railroad  oompany  is  liable  for  injmry  \ff 
fire,  oansod  either  by  negligence  in  mnmng 
a  railroad  train  through  a  city  at  an  unlaw- 
ful speed,  or  in  opening  gates  and  flues  of 
ihe  engine  in  a  careless  manner,  and  thereby 
allowinr  lighted  cindurs  to  be  thrown  upon 
the  plamtilrB  premises.  MofUn  v.  WuUrm 
Onkm  i{.  iZ.  Ob.,  99  D.  189. 

A  railway  oompany  is  not  liable  for  dam- 
age to  property  adjoming  its  road  by  a  tiro 
kmdlodbyits  soetion>men  for  the  purposo 
of  oooAung  thoir  meals,  while  engaged  in  re- 
pairing the  track.  MorierrsStFaml€te.B'p 
C^,  47  R.  793. 

Fire  caught  from  the  sparks  of  tho  do- 
feadant's  looomotiTe  on  the  land  of  D.  The 
defendant's  servants  were  successfully  ez- 
tingnishine  it  when  D.  desired  them  to 
desist,  as  he  wished  to  have  it  bum  up  the 
bo0k  They  desisted,  but  it  communicated 
to  and  injured  the  plainttflTs  adjoining  land. 
BM,  that  the  defendant  was  liable  under 
the  statute.  SimmoncUT.  N,  T,  efe.  S^y  Co., 
52  R.  687. 

%  Th€  cam  m^mbrtd  qf  the  eompany.  -— 
Tho  degree  of  negligence  requisite  to  render 
n  rmilroad  oompany  Uable  m  damages  for 
fire  occasioned  oy  its  looomotiTos  to  prop- 
erty on  the  line  of  the  road  is  that  which 
arises  from  a  want  of  reasonable  care  and 
diligence,  and  not  that  arising  from  the  ab- 
sence of  the  slightest  or  least  care  or  eaution. 
BaiOmore  A  8.  R.  R^  Co.  t.  Woodr^f,  69  D. 
72. 

The  term  "  reasonable  care  and  diligence, " 
as  applied  to  fires  on  Une  of  railroad  caused 
by  engines  running  on  the  same,  means  har- 
mg  engines,  properly  constructed,  in  good 
order,  witii  suitable  fixtures  for  prerenting 
injuries  by  fire ;  the  spark-catohers,  such  as 
are  known  to  the  oompany  to  haTO  been 
need  and  approred  of,  and  best  calculated 
to  prorent  the  emission  of  sparks,  while 
allowing  sufficient  draft  to  creato  steam 
enough  to  propel  the  engine  at  proper  speed; 
and  such  care  and  diligence  in  using  tM  lo- 
oomoiiTe  upon  the  roM  as  would  be  exer- 
cised by  skillful,  prudent,  and  discreet 
pencBs  haTing  control  of  the  engine,  regard- 
ing their  du^  to  the  oompany,  and  having 
a  proper  desire  to  avoid  injuring  property 
along  the  road.    lb. 

The  oompany  has  a  right  to  keep  at  its 
stations  such  supplies  of  wood  as  are,  in  ito 
judgment^  necessary  for  ito  present  and  fu- 
ture use,  and  it  is  not  liable  for  any  injury 
caused  by  the  accidental  buraing  thereof, 
unless  it  rssnlto  from  the  gross  negligence 
or  carelessness  of  the  oompany,  or  of  ita 
agenta  and  servantiL  Maem  A  W.  R.  R,  Co. 
▼.  MeOmnea,  76  D.  686. 

The  oompany  is  requirsd  to  use  greater 


care  in  runninff  ito  trains  through  villages, 
where  wooden  ouildings  are  so  near  ito  road 
as  to  be  exposed  to  &e  from  locomotives^ 
than  in  the  open  country.  Faro  ▼.  BtffiUo 
ote.R.R.  a>.,78D.  178. 

The  company  is  bound  to  use  tho  utmost 
care  in  running  ito  trains  through  villages^ 
to  guard  against  fire  to  wooden  buildmgs 
near  ito  track,  especially  at  a  time  when  the 
wind  is  blowing  from  the  engine  towards 
the  buildings.    /&. 

The  use  of  any  ordinary  fuel  in  locomo- 
tives  is  legal,  but  the  latest  improvemento 
in  ito  management  in  pracfcical  use  must  be 
appUed.  Laeiawatma  etc  R^  R.  Oo»  r*  Doak^ 
91  D.  166. 

A  railroad  company  is  not  liable  in  dam- 
ages for  the  destruction  of  a  bridge  by  sparks 
from  ito  locomotive,  if  it  used  that  degree  of 
care  and  visilance  which  the  relative  location 
of  ito  roaa  to  other  structnies  demanded. 
The  exercise  of  ordinary  care  in  procuring  a 
good  and  safe  spark-catcher,  suon  as  are  in 
ordinary  use,  and  approved  by  experienced 
railroad  operators  ana  mechanics,  is  sufficient 
on  the  part  of  the  conopany.  Frankford  T. 
Co,  ▼.  PhUadelfaiia  R  lLCo.,9ZD.  708. 

The  emission  of  sparks  from  the  stack  of  a 
looomotive  is  not  in  itself  ille^I,  and  a  loss 
of  property  adjacent  to  the  railroad  from  the 
sparks,  apart  from  misuse,  is  danmrnn  abtqm 
mjuncL    lb. 

The  law,  in  conferring  a  right  to  use  an 
element  of  danger,  protecto  the  person  using 
it,  except  for  the  abuse  of  his  privilec[e;  but 
in  proportion  to  ito  danger  will  arise  the 
doffree  of  caution  and  care  he  must  use.    Hk 

It  is  the  duty  of  a  railroad  oompany  run- 
ning ito  engines  in  close  proximity  to  build- 
ings to  use  the  utmost  vigilance  and  fore- 
sight to  avoid  injury.    lb. 

The  rule  that  all  persons  are  required  to 
so  use  their  own  as  to  prevent  injuries  to 
others  applies  to  the  same  extont  toTailroad 
oompames  as  it  does  to  privato  individ* 
uals.  OkbAC.  R.R.Co,w.  8lum^eU,95D. 
504. 

A  railroad  company  is  bound,  both  at 
oommon  law  and  under  the  statoto,  to  keep 
ito  line  dear  of  matorial  likely  to  be  ignited 
from  sparks  issuing  from  ito  locomotives, 
although  the  lattor  be  properly  constructod 
and  driven.  Salmon  v.  iMaware  tie.  R.  R, 
Cb.,  20  R.  856 ;  ZMawate  He  R.  R.  Ok  w. 
Salmon^  23  R.  214. 

8.  What  eonaUhUu  negUgenoe  on  tke  part  of 
<As  company. —  In  an  action  against  a  rau* 
road  company  for  setting  fire  to  plaintiff's 

Sowing  grain  by  means  of  sparks  escaping 
mi  ito  engine,  where  the  proof  shows  that 
the  result  was  not  probable  from  the  ordi- 
nary work  of  the  engine,  this  establishes 
prima  fade  that  negligence  existed  where 
there  is  no  proof  that  the  result  happened 
from  any  unexpeetod  or  uncontrollable  acci* 
dent :  and  the  matter  should  be  lelt  to  the 
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jury  for  th«m  to  determine  the  qneetion  el 
nesligenoe  er  no  noKligenoOi  lliie  coart 
wiU  not  reriew  their  miJiDg.  HmR  t.  Sac 
V.  B.  M.  Co..  73  a  666. 

Negligenoe  it  implied  from  the  eeeepe  of 
fire  from  a  locomotiTO  engine,  and  the  bur- 
den of  proof  ie  npon  the  eompany,  in  an 
action  against  it  for  enoh  negligence*  to 
■how  that  the  meet  approved  mechanical 
ccntriTanoea  were  need  to  prevent  the  ompe 
offire.  ^OMY.  C9Uoaao«l&  J?.  22.  Cb.»  81  t>. 
264. 

The  company  is  gnilty  of  negligence,  in 
suffering  dry  grass  and  rubbish  to  oe  u]^ 
its  right  of  way,  or  in  permitting  regetation 
to  grow  thereon  to  such  a  height  and  density 
as  to  oonceal  cattle  from  Tiew,  ^asf  t. 
OUeago  tie,  R.  E.  Ch.^  81  D.  264;  Bkhrwmd 
A D.lLE.Okv.  Medley,  40tL79L  Contra, 
see  OiUo  4*  C.  iK.  J2.  Cto.  T.  SkanitfeU,  86  D. 
604. 

Whether  or  not  a  railroad  company  Is 

Kilty  of  uM^ligenoe  in  permitting  conbusti- 
>  matenalto  accumulate  upon  its  lands  is 
a  question  for  the  juzj.  JSenes  ▼.  C^kago 
«l&  J2.  J2.  09.,  6  R.  643;  Kellogg  ▼.  ChieoM 
e^  J?.  J2.  Cb.,  7  R.  60;  WMr,  Borne eicM. 
B,  Co.,  10  B.  389. 

Where  a  buildina  near  a  railroad  was  dis- 
C0v«rsd  to  be  on  fire  as  a  train  drawn  by 
an  engine  without  a  spark-catcher  was  pass- 
ing, the  question  of  negligence  on  the  part 
ol  the  railroad  company  is  properly  sub- 
mitted to  the  jury,  though  there  was  no 
direct  evidence  that  the  buildiru^was  fired 
by  sparks  from  the  euAue.  Xac&Mmma  ele, 
B.AOkw.  Doak,  91 D.  166. 

Where,  from  the  defect  in  the  construc- 
tion of  a  railway  engine,  carelessness  in 
those  operating  it*  or  want  of  proper  appli- 
ances to  prevent  the  emission  of  sparks  or 
coals  of  ue  from  the  smokestack,  property 
adjoining  a  railway  is  destroyed  by  fire,  the 
railroad 'corporation  is  liable  for  the  dam- 
ages resulting  from  such  fire ;  and  the  ab- 
sence of  the  best  contrivance  Imown  to  pre- 
vent tiie  spread  of  fire  from  a  locomotive 
win  be  construed  as  negli^^ce  on  the  part 
of  the  railroad  corporation.  Jaekaim  v. 
(Meago  etc  B^g  Oo,^  7  JEL  120 ;  Sitknoeg  v. 
Ate  Kg  Co.,  3  R.  673. 

It  is  evidence  of  negligenoe  for  a  railroad 
compmy  to  run  an  engine  without  a  screen 
on  the  smokestack,  from  which  large  sparks 
are  emitted  so  as  to  set  fire  to  an  adjoining 
dwelling.  BoieU  v.  Xom^  Idami  B.  B.  Co., 
4R.688. 

It  is  a  question  for  the  jury  whether  a 
railroad  company  has  taken  reasonable  pre- 
caution to  prevent  the  escape  of  sparks  from 
its  engine.  Toledo  etc  B'g  Co.  v.  Pindar^ 
6B.67. 

The  mere  fact  of  injury  from  fire,  set  b^ 
sparks  emitted  from  a  railroad  engine,  is 
not  pHma/aele  evidence  of  negligence  on  the 
part  of  the  company.    The  burden  of  proof 
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is  on  the  plaintiff  to  show  that  due  care  and 
caution  have  not  been  exercised  by  the  oooi- 
pany ;  but  this  fact  mav  be  »tisfaotorily  m- 
tablwed  by  evidence  m  mroumstancss  bear- 
ing more  or  less  direotlv  upon  the  fact  oi 
negligence,  such  as  the  absence  of,  or  def eot 
in,  the  spsxk  arrester,  an  unlawful  speed  or 
an  extraordinarily  heavy  train.  Oamdg  ▼• 
Okkago  etc  B.  B.  Co.,  6  R.  682. 
In  an  action  against  a  railroad  company 


for  negligently  setting  fire  to  the  plaintiff^ 
premises,  the  plaintiff  only  proved  that  the 
fire  originated  near  the  track,  and  shortly 
after  the  passing  of  a  train,  and  that  i«- 
cently  the  same  engine  had  been  eeen  to 
drop  slowing  cinders  and  to  start  other  firca. 
The  aef endant  offered  to  prove  that  it  was 
an  old  custom  of  the  farmen  in  thatvidnity 
to  set  fire  annually  to  the  leaves  and  under*- 
brush  at  that  season  to  improve  the  pastur- 
age. BM,  1.  That  the  plaintiff's  evidanca 
wss  competent  and  sufficient  to  warrant  a 
finding  c3  negligence ;  2.  That  the  defen- 
dant's offer  was  incompetent.  Oreen  BUgo 
J?.  iK.  Os.  V.  ^rMmoN,  64  R.  766. 

4.  GmMitfoffy  megUgogiee  ompari  qfvkdm- 
tffi — The  owner  of  Imildings  near  a  railroad 
track  is  bound  to  use  such  cars  in  prciectuig 
them  against  fire  from  the  locomotives  aa  a 
man  of  ordinaiy  prudence  would  have  «n- 
plowed  under  the  same  ciroumstances ;  and 
be  is  not  deprived  of  redress  against  the 
oompany  for  its  negligenoe  by  the  faot  thai 
had  he  been  more  vigSant^  the  injury  might 
not  have  happened*  Fero  v.  Buffalo  eU,  B* 
B.  Cb.,  78  D.  178. 

The  owner  of  land  oontiguoua  to  a  railroad 
is  equally  ohugeable  with  the  company  te 
want  of  care  in  respect  to  the  dry  grass  om 
his  own  land;  and  he  cannot  recover  for 
injuriee  by  fire  thus  arising,  unless  ili^ 
pears  that  the  negligence  of  idie  company 
wss  greater  than  his  own.  OUdo SO.  lU  ii 
Co,  V.  ShomtfeU,  96  D.  604;  Ckksago  eCe.  iTy 
Co,  V.  i^^monsom  6  R.  166 ;  Kmee  v.  CM- 
eago  ele.  J?,  i?.  Co.,  6  R.  643 ;  MwnUm  r. 
Cldoago  eU,  J?>  Ox,  30  R.  721 ;  BidSiomi 
emd 3.  B.  B,  (k  y.  Medlem,  40 R.  734;  bat, 
on  the  other  hand— AeU;  that  the  fiiilure  of  a 
landowner  to  remove  the  dry  grass  or  stub- 
ble from  his  own  land  in  oraer  to  avoid 
anticipated  danger  from  fire  caused  by  tha 
default  or  nusoonduct  of  a  railroad  oompany 
was  not  negligenoe*  on  his  part.  Kellogg  v. 
Chieago  ete.  i?.  J?.  Cb.,  7  R  69 ;  Sakmom  v. 
Delaware  eic  B,  i7.a».,  20R.  366;  Delawearo 
ete,B.B,Oo. r.Salnum, 23 R.  214;  FiUelmrgk 
He  B'g  V.  /ofiea,  44  R.  334. 

It  is  a  question  of  fact  for  the  JW7, 
whether  leaving  the  door  of  a  building  m 
course  of  construction  near  a  railroad  track 
partly  open,  through  which  sparks  from  an 
engine  were  driven,  constitutes  such  nesli- 
gence  on  the  part  of  the  owner  or  lua 
servants  as  would  prednde  his  recovery 
against  the   railroad  company  for  a  tro 
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thttre^.  Fero  t.  Bi^ido  etc  R.  B, 
Ol*  78  D.  178.  8.  P.»  Martin  ▼.  Wedem 
UmkmJL  E.  On,  99  D.  189;  LomMOe  tic 
S'wOoi,  ▼.  Bkkardiem,  82  R.  94. 

Railroad  aoinpaiiiM  trare  nuule  liable  by 
ttatate  lor  damagoi  oaaaod  by  flio  from 
tboir  looomotiToi,  aad  woro  gireii  an  uumr- 
abla  inteiMt  in  iJia  property  exposed  along 
their  line.  JSeH  tnat  their  liability  was 
absolnto  and  not  dependent  on  the  qaestion 
whether  adjoining  property  owners  had 
beoi  gnilty  el  iwntnbatory  nesligenoe  or 
noL    JtoweUr.  BaShroad^  24 R.  59. 

The  plaintiflb  owned  a  warehooie^  with 
a  faraacu  traek  oonneeting  with  defendant's 
railway,  and  employed  the  defendants  to 
draw  oare  npon  that  track  for  their  aooom- 
modatum.  ThB  ensine  thns  nsed  emitted 
sparks ;  the  plaintimi  oomplained  of  this  to 
um  defendants ;  the  defendants  promised  to 
repair  it^  bat  negleeted  to  do  so ;  and  the 
plaintifb  oontmned  to  employ  the  engine. 
The  warehoose  beiiup  set  on  fire  by  sparks 
from  this  engine— £2d^  that  the  plamtiffs 
had  no  remedy  therefor  against  defendants. 
JforgiMtfe  dc  B,  B.  Oo.  ▼.  Spear ^  88  R. 
942. 

6.  FrooamaU  ami  rtmote  eaum  qfh^wp, — 
Where  sparks  from  a  loeomotiye  set  fire 
to  a  shop,  and  from  the  shop  the  fire  spreads 
across  a  street  to  a  dwelling-honse,  the 
owner  of  snch  house  oan  recover  from  the 
lailroad  company  his  loss,  nndor  a  statute 
making  it  liable  for  an  injary  done  **by  fire 
eommnnicated  by  its  looomotiye  engine." 
Bari  t.  Wegtem  B.  B.  Co,,  46  D.  719. 

A  railroad  corporation  is  liable  for  injary 
to  woodland  by  fire  *'  eommnnicated  "  from 
a  locomotive,  under  Mass.  Gen.  Stat.,  chap. 
O^  aec  101,  making  snch  corporations  re- 
spcoaible  in  damages  to  any  person  '*  whose 
WMings  cr  other  property  may  be  injured 
by  fire  eommnnicated  by  its  locomotive 
snginea,"  where  a  spark  from  the  locomotive 
sets  fire  to  ^rass  neat  the  track,  and  the 
fire  spreads  m  a  direct  line,  without  any 
break,  across  land  of  several  difi^erent  pro- 
prietors, and  a  highway,  to  the  woodland 
abont  half  a  mile  distant  from  tiie  track. 
/M^  ▼.  Eaderm  B.B.  Oo.,  96  D.  645.  And 
ttuSi  although  back-fires  were  kindled  bv  tiie 
owner,  in  good  faith  and  proper  exercise  of 
discretion,  m  a  vain  effort  to  stop  the  fire, 
aad  while  burning,  were  swallowed  up  in 
the  advancing  fiame,  which  went  on  and 
destroyed  the  property,    lb. 

Where  a  locomotive,  which  is  well  con- 
structed and  properly  managed,  neverthdess 
emits  sparks  sufiScient  to  set  fire  to  cut  and 
dried  grass  and  weeds  which  the  railroad 
company  had  permitted  to  lie  in  a  combust- 
ible stats  upon  its  land  along  the  tiack,  and 
the  fire  is  eommunioated  thence  to  an  ad- 
ioining  field  and,  through  stubble  and  uncut 
but  d^  grass,  to  a  wheatstaok,  which  is  thus 
swisnmed,  the  company  is  liable  for  the  loss.  I 
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Th»  fact  that  natural  agendes,  as  hiffh 
winds  or  drought,  contributod  to  canse  t£e 
injnnr,  or  that  the  property  destroyed  was 
at  a  oiBtance  from  the  place  where  it  origi- 
nated, does  not  afibct  the  question  as  to  the 
liability  of  the  railroad  company,  or  render 
the  fire  the  remote  and  not  the  proxihiate 
cause  d  the  injury  done.  Kellogg  v.  Choago 
€te.  B.B.  Cb.,  7  R.  69. 

Through  the  negligence  of  the  defendant^  a 
railroad  company,  sparks  from*  a  locomotive 
set  fire  to  a  warehouse.  The  wind  was  high, 
and  the  building  of  plaintiff's,  two  hundred 
feet  from  the  warehouse,  took  fire  tiierefrom, 
and  was  consumed.  In  an  action  to  recover 
for  the  loss  of  plaintiff's  building, — hM,  that 
the  ouestion  of  proximate  or  remote  canse 
was  for  the  jury,  to  be  determined  under  the 
instruction  that  the  railroad  company  is  to 
be  held  responsible,  if  the  loss  is  a  natural 
consequence  of  its  alleged  caralessness, 
which  might  have  been  foreseen  by  any  rea- 
sonabls  person,  but  it  is  not  to  be  hcid  re- 
sponsible for  injuries,  which  could  not  have 
been  foreseen  or  expected  as  the  results  of  its 
negligence  or  misconduct  Ftni  v.  TMlo 
ete.  JPyOb.,  14R;13. 

In  a  time  of  extreme  drought,  one  of  de- 
fendant's locomotives,  in  passing  along  its 
road,  opposite  plaintiff's  land,  dropped  live 
coals  upon  the  track,  which  set  fire  to  a  tie, 
the  fira  thence  communicated  to  weeds, 
mrass  and  rnbbish,  which  defendant  had  suf- 
fered to  aooumulate  bv  the  side  of  its  track, 
and  thence  it  spread  to  plaintiff's  land, 
burning  and  destroying  his  growing  forest 
trees.  ITeii,  that  the  damages  to  plaintiff 
were  not  too  remote.  WM  v.  Bom$  tie.  B» 
B.  Co.,  10  R.  389. 

A  railwav  looomotive  engine  emitted 
sparks  to  land  adjoining  the  plaintiff's 
where  they  ignited  leaves,  briera,  brush, 
stumps,  and  logs,  and  tiie  fire  was  continu- 
ously conducted  by  the  same,  in  about  two 
hours,  to  a  pile  of  lumber  on  the  plaintiff's 
land,  three  nundred  feet  distant,  which  it 
consumed.  The  weather  was  dry,  and  the 
wind  was  high  in  that  direction.  There  was 
some  evidence  of  another  origin,  ffekl, 
that  it  was  a  question  of  fact  whether  the 
defendant's  negligence  was  the  proximate 
cause  of  injury.  LeKtgh  Valley  B»  B.  Co.  v. 
MeKeen,  35  R  644. 

A  railroad  compan]^  is  liable  for  injury  to 
land  by  fire,causea  by  its  negligence,  although 
there  is  land  belonging  to  another  owner 
intermediate  between  the  railroad  and  the 
plaintiff's  land.  Delaware  etc  B.  B.  Co.  v. 
Salmon,  23  R.  214.  8.  P.,  Clem«u  v.  Hannh 
baiete.B.B.  Co.,  H^  490;  Aiehiaon etc  ML 
B.  Co.  V.  Stanford,  15  R.  362 ;  Potpper*  v. 
Mis9ounetc  i?>  Ca,  29  R.  518. 

By  reason  of  defendant's  negligence 
sparks  from  one  of  its  locomotives  set  firs 
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luge  through  the  land  of  a  stranger  upon 
iti  road,  viider  a  statnte  requiring  it  to  guard 
the  tides  of  its  traok  by  fences  and  oattle- 
guards,  if  the  injury  is  solely  the  result  of 
me  company's  negligence  in  not  placing  and 
keepinff  such  fences  and  guards  where  need- 
ful BrowM  T.  Fromdenee  etc  E.  B.  Cfo.,  71 
D.  736. 

Whether  a  railroad  company  Is  liable  for 
injuries  to  cattle  straving  on  its  track,  in 
cases  where  the  owner  s  negligence  contrib- 
uted to  the  injury,  qumre*    lb. 

Whether  or  not  a  company  is  bound  to 
fence  tiieir  track,  in  tne  absence  of  a 
statnte  requiring  tiiem  to  do  so^  when  their 
roads  run  where  cattle  usually  roam,  they 
are  bound  to  use  means  to  exclude  them 
from  their  timck,  by  fencinc,  forcing  the 
owner  to  keep  them  home,  hy  moderating 
the  speed  of  their  trains,  or  otherwise. 
Sum^mr.  PMlad^pkki  He  R.  R.  Ok,  72  D. 


The  owner  of  cattle  found  on  an  unf enced 
railroad  is  act  a  trespasser  or  wrong-doer, 
but  is  entitled  to  the  ezerdse  of  ordinary 
and  reasonable  care  on  the  part  d  the  rail- 
road company,  under  all  the  circumstances, 
to  avoid  any  injury  to  his  cattle.  OmUral 
Ohh  R,  R.  Oo.   V.  Lawrtnot,  82  D.  484. 

A  company  operating  an  unfenced  road  is 
not  liable  for  injuries  to  cattle  found  on  its 
track,  if  its  use  of  the  track  is  reasonable,  and 
it  eararcises  reasonable  care  under  all  circum- 
stances to  avoid  the  injury ;  but  for  an  injuiy 
to  cattle  resulting  from  the  unreasonable 
and  dangerous  use  of  the  railroad  or  from 
the  want  of  such  care,  the  company  will  be 
liable,    lb. 

The  com]jany  is  not  bound  to  consider  the 
increased  risk  to  cattle  <m  its  unf  enoed  track 
in  determining  the  rate  of  speed  at  which  its 
train  shall  run,  such  speed  being  othenrise 
reasonable  and  proper  m  view  orthe  object 
to  be  aocomplisnecL  A  high  rate  of  speed, 
though  dangerous,  is  a  reasonable  use  of  the 
land,  because  it  is  for  a  proper  obiect,  and  a 
highly  beneficial  purpose,  and  the  danger 
may  be  avoided  by  proper  care.    lb. 

Th%  owners  of  cattle  who  permit  them  to 
run  at  large  in  the  vicinity  of  an  unindoeed 
railroad  track  can  ask  no  moro  than  that  the 
agents  of  the  railroad  company,  in  the  legit- 
imate conduct  of  its  busmess,  running  its 
trains  with  a  speed  regulated  by  the  grade 
of  its  road,  the  capacity  of  its  locomotive 
power,  and  the  safety  of  tiie  persons  and 
property  carried,  shall,  with  due  regard  to 
the  safety  of  the  persons  and  propertjr  in 
their  charge  as  the  paramount  oonaideration, 
ezerdse  ordinary  and  reasonable  care  to 
avoid  unnecessary  injuiy  to  animals  casually 
coming  upon  their  unindoeed  road.    Pk  . 

Whero  then  is  nothing  in  the  running  of 
a  train  or  its  rate  of  speed  at  a  particular 
time  and  place  inconsistent  with  the  gen- 
sral  and  legitimate  conduct  of  the  business 


of  the  railroad  company,  the  occasion  and 
necessity  therefor  do  not  concern  the  owner 
of  cattle  running  at  large,  and  be  can- 
not inquire  whether  the  rate  of  speed  was 
greater  than  usual  for  a  particular  train  at 
a  particular  place,  and  what  was  the  object 
oieuchrate.    lb. 

Whero  it  does  not  appear  that  the  rate  of 
speed  at  which  a  train  was  running  was  a 
rate  at  which  the  railroad  company,  in  the 
ordinary  and  legitimate  conduct  of  its  busi- 
ness, mi^ht  not  reasonably  run  its  train,  the 
inquii^  m  an  action  for  injuries  to  cattle  on 
an  unindosed  track  must  be  confined  to  the 
questicn  whether,  under  the  droumstanoea 
of  the  case,  the  defendants  exeroised  reason- 
able and  proper  caro  in  running  their  en- 
gine to  avoid  mjury  to  the  cattle  of  plaintii^ 
and  this  question  is  for  the  jury.    lb. 

If  the  companv  fail  to  fence  its  track,  it 
IS  absolutely  liable  for  twice  the  value  of 
stock  injured  or  killed  byroason  of  the  want 
of  such  fence,  unless  the  injury  is  caused  by 
the  willful  act  of  the  owner.  But  if  sucm 
track  is  properly  fenced  or  indosed,  the 
company  is  liable  only  for  |;ross  negligence. 
Such  is  the  statutory  rule  m  Iowa.  RuntU 
V  HanOe^^  89  D.  635. 

A  railroad  corporation  is  not  liable  to 
owner  of  sheep  killed  upon  its  track,  under 
the  Mass.  Qten»  Stat.  ch.  63^  whero  he  neffr 
ligently  suffers  them  to  escape  from  his 
own  lead,  or  when  they  escape  from  land 
adjoining  the  railroad,  upon  which  he  suffers 
them  to  DC  wrongfullv,  although  through  a 
defective  fence  which  the  corporation  is 
bound  to  suitably  make  and  maintain. 
Bamu  V.  Sakm  etc  R.  R.  Co.,  96  D.  676. 

Whero  the  live  stock  of  plaintii^  runniiiJi 
in  his  fidd,  strayed  upon  the  defendantu 
unfenced  railroad  and  wero  killed  by  a  pass* 
ing  train,  these  facts  unexplained  make  a 
prima  faek  case  of  negligence  against  the 
defendant.  The  plaintiff  was  not  charge* 
able  with  contributory  negligence,  from  uie 
fact  that  he  knew  that  the  railroad  was  not 
fenced  when  he  turned  the  stock  into  the 
field.  McCoy  V.  OaHromUi  Pae.  R.  R.  Co., 
6R.623. 

A  horse,  while  being  led  on  a  highway, 
escaped  without  his  keeper's  faulty  and  mn* 
ning  some  fifty  rods,  pursued  by  his  keeperp 
enterod  upon  an  unfenced  railway  track, 
and  was  tiiero  injured  by  a  train.  HM, 
tiiat  the  defendant  was  uaUe.  AmMm  v. 
Oardner,  42  R.  421. 

A  statute  making  railways  liable  for  stock 
killed  by  reason  of  neglect  to  fence  their 
tracks,  and  for  attorneys'  fees  in  addition, 
is  not  unconstitutionaL    Peoria  tie,  R.  C6. 


4.    4fed 


^ed  qfmegBffene$  qf  otsner.  — If  cattle 
trospass  on  a  railroad  track  and  are  run 
over  by  the  cars,  the  owner  cannot  recover 
damages  therofor,  though  he  exercised  or- 
dinary caro  and  pru deuce  to  take  caro  of 
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tiiem.  He  is  bound  at  his  peril  to  keep  his 
uVd9  sway  from  ifao  tnek  whiere  they  MTe 
BO  right  to  be.  Tonawamia  JL  JEL  (h.  r. 
Uwtger^  49  D.  239. 

Nwligenoe  eontribating  to  the  loes  is  im- 
potad  br  Uw  to  the  owner  of  animsls  which 
etoape  from  his  inoloenvs  and  stray  npon  a 
rulroad  track,  where  they  are  ran  over  s  and 
tHdenoe  that  his  fences  were  good,  or  that 
the  animals  were  quiet  and  orderly,  will 
not  easble  him  to  recoTer  from  the  company 
lor  the  accidental  or  careless  killingof  them. 
Miugtry.  TomawamdaJL  R,  Ob.,  031).  384. 

An  owner  permitting  a  horse  to  ran  at  large 
upon  a  highway  is  chargeable  with  same 
degree  of  necligeace,  when  he  knows  of  the 
ezposnre  ana  liabili^  to  Injuries  from  pass- 
isg  trains,  as  is  a  railroad  corporation  in  not 
eon«tnietuig  its  fences  and  cattle-gnardi ; 
and  as  mnon  care  and  pradence  is  required 
ef  the  owner  in  keeping  his  property  from 
ezposnre  to  soch  injiiries  as  u  required  of 
the  coiporation  in  guarding  against  their 
eommiasioB.  Trtw  ▼•  Fermont  (kuL  B.  R, 
Ox,  58  D.  191. 

A  party  permitting  his  cattle  to  be  on  a 
railroad  track  is  not  blameless.  Cbkago  dt 
Mm.R.MUOo.  ▼.  Paiehki,  61  D.  65. 

In  determining  whether  negligence  on  part 
of  pUintiff  is  proximate  or  remote,  as  afiPect* 
isg  his  rtffht  to  recover,  in  an  action  against 
a  railroad  company  for  damages  for  killing 
uimals,  the  degrees  of  negligence  (as  slight 
ordinaiy,  or  gross)  are  as  much  to  be  con- 
■idersd  as  is  the  question  whether  his  con- 
tributory neg;li^ence  was  proximate  or  remote 
in  the  sense  of  its  having  occurred,  or  of  his 
being  present^  at  the  time  of  the  idleged  in- 
jvy  I  and  it  would  be  error  for  a  court  to 
aatruct  the  Juiy  that  *'  proximate  ncgli(;ence 
k  nei^igence  at  the  time  of  the  happenmg  of 
the  injury  oomplained  of  " ;  that  **  remote 
segli|;ence  is  that  which  does  not  occur  at 
the  tuDO  of  such  injury  "  s  that  **  the  plain- 
tiff, in  sufRnring  his  animals  to  run  at  larae 
is  the  Tieinil^  of  the  railroad,  was  obI^ 
gailty  of  remote  aesligence  " ;  and  tiiat  if 
so^  and  if  the  defendant  was  ffuilty  of  gross 
aagHgenct,  the  latter  was  liable  for  the  dam- 
age.   CMeo^efc  JTyOBkT.  Cfosi,84D.  766. 
A  distinction  is  to  be  made,  in  determin- 
ing whether  plaintiff's  negligence  would  pre- 
dude  his  reooTery,  between  the  case  of  an 
owner  whose  cattie  escape  from  his  indosure 
and  stray  upon  a  railroad  against  his  wfll, 
and  that  ci  one  who  Toluntarily  permito 
them  to  go  thero^  or  to  raufle  in  places  where 
it  is  probable  that  they  wifl  do  so.    Rk 

Plaintiff's  horse  escaped  from  his  own  land 
en  to  defendant's  railroad  and  was  killed  by 
a  locomotiTe.  HM^  that  the  plaintiff  was 
not  {luilty  of  contribntciy  negligence  in  turn- 
hig  the  horse  upon  his  land  Knowing  that  it 
was  not  f enosd,  when  it  was  the  leeal  duty 
of  the  railroad  company  to  build  the  fence. 
WaUr  T.  Matm  Omd.  i2.  A  O.,  20  B.  698. 
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6.  PUadibiQn  eMmo^  damaam,  elfr->-Adeo> 
laraticn  against  a  railroad  company  for 
killing  stock  need  not  neaatiye  tiie  poasi- 
faility  that  the  stock  may  haTo  been  killed 
at  a  properly  fenced  ftum-crceains ;  in  which 
cass,  the  comjpany  would  not  Mye  been 
liable  under  the  statote.  Ortai  Wttiem  R. 
R.  Co,  ▼.  BOn^  81  D   226. 

Sridence  of  preWous  habito  and  conduct 
of  a  person  in  charge  of  a  train  at  the  time 
when  an  accident  nappened,  by  which  in- 
jury was  done  to  the  plaintiff  s  cattie,  is 
admissible  in  an  action  to  reooTor  for  such 
injury,  for  the  purpoee  of  showing  that  his 
alleged  misconduct  at  the  time  of  the  injury 
was  in  keeping  with  his  general  character. 
VkkOurg  ^  J.  R,  R.  Oo.  r.  Patttm,  66  D. 
552. 

To  sustain  an  action  for  killing  cattie  the 
plaintiff  must  prove  negligence  on  the  part 
of  the  company,  and  the  absence  of  contri- 
butory negligence  on  his  part  PgrMm  r. 
JBademR.  R.  Co.,  60 D.  6^. 

Nsgligenoe  of  the  engineer  in  running 
OTcr  cattie  must  appear  to  render  the  com- 
pany liable  therefor.  Z^oNMr  t.  8o.  Oar.  R. 
R.  Co.,  65  D.  678. 

Ptoof  of  damage  done  by  a  railroad  train 
estoblishes  a  case  of  negligenoe,  and  not  of 
accident,  where  nothina  more  appears ;  and 
the  burden  of  proof  is  tiiereby  thrown  upon 
the  railroad  oompan;^  to  show  want  ot  neg- 
ligence in  ite  agente  in  charge  of  the  train  | 
and  their  absence  at  the  trial  creates  a 
strong  presumption  sjgainst  the  company, 
for  the^  alone  could  give  the  circumstances 
attending  the  doing  of  the  injury.  Murrof 
T.  8a.  Car.  R.  R.  Co.,  70  D.  219 ;  Anmcr  r. 
So.  Oar.  R.  R.  Co,,  56  D.  678. 

Mere  proof  of  killing  of  cattle  on  a  railroad 
track  is  not  sufficient  to  charge  the  com- 
pany with  negligence.  Wanton,  willful,  or 
gross  negligence  on  the  part  of  the  company 
must  be  shown  in  order  to  make  it  liablsu 
CUeagode.  R.  R.  Co.  r.  Patdda,  61  D.  65. 

That  a  horse  was  killed  in  the  night-tims 
by  a  train  does  not  relieye  the  company  of 
the  burden  of  proof  that  the  killing  was 
accidental,  and  not  by  negligenoe.  Jv nrrey 
T.  80.  Oar.  R.  R.  Co.,  70  D.  219. 

Exemplary  damages  may  be  assessed 
agunst  a  railroad  company,  m  an  action  for 
kS^ing  cattle  upon  ite  track,  where  the  CTi- 
dence  shows  gross  negligenoe,  or  a  wanton 
and  reckless  disposition  on  the  part  of  ite 
agente  to  injure  or  destroy  the  plaintiff's 
proper^.  YkUtmrg  A  J.  R.  R.  Co.  r.  Pal^ 
fon,  66  D.  552. 

78.  Idabilityforixijarieatoatrfluigeni 
SMditing  «iiLplo7eea.  —  Where  an  em- 
ployee of  a  railroad  company,  engaged  in  ite 
aerrice  summons  hii  eon,  eleven  years  old,  to 
his  temporary  assistance,  and  the  son  while 
so  rTt***'"g  is  injured  by  the  negligenoe  d 
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ftnother  nulroad  compaBy,  the  latter 

to  the  eon  therefor.    Pam&iflaamia  Cvnu  ▼• 

Ooi^o^,  48  R.  689. 

At  a  itation  where  defendante'  train  of 
ears  had  stopped,  the  engine,  tender  and  one 
ear  ran  down  to  the  water-tank  in  charge  of 
the  fireman,  who  aeked  a  bo j  ten  yean  old, 
■tandmg  thefe,  to  pat  in  the  hoee  and  turn 
on  the  water.  While  the  bo^  wae  oUmblng 
nponthe  tender  to  comidy  with  the  reqnei^ 
■ome  detaehed  cars  belonging  to  the  train 
eame  down  with  Mdinary  force,  and  struck 
the  car  next  to  the  tender,  whereby  the  boy 
was  thrown  down  and  cmshed  to  death.  In 
an  action  by  tJie  parents  of  the  boy  —  MJ, 
that  the  defendants  were  not  liable,  flower 
T.  PemtiifhamiaLR.  R,  Cb.,  8  R.  251. 

The  eondnctor  fA  a  train  ordered  a  boy 
standing  by,  and  who  was  not  in  the  employ 
of  the  railroad  company,  to  nnconple  the 
ears,  the  boy  refoae^  but  on  being  threat- 
ened by  the  eondnctor  anconpied  the 
cars,  and  in  doing  so  was  injured.  Hetd^ 
that  the  railroad  company  was  not  liable. 
Hem  Orlecau  e«&  J2.  J2.  On.  ▼.  Hammm.  12  R. 
866. 

An  infant  rode  upon  a  freight  oar  in  a 
freight  train,  without  the  consent  of  his 
parents  and  without  the  knowledse  of  the 
conductor,  and  without  paying  his  fare. 
The  rules  of  the  company  pronibited  the 
eanying  of  passengers  without  fare,  or  on 
freiffht  trains  except  in  the  caboose.  The 
conducts  knowingly  soffered  him  to  remain 
on  the  freight  car.  A  brakeman,  without 
anthori^,  set  him  at  a  dangerous  service  on 
the  car,  m  trying  to  perform  which  he  was 
injured*  BM,  that  the  company  was  not 
liable.  Shermm  r.  SamSbal  etc  B.  R*  Oo, 
87  R.  423. 

On  the  request  of  a  iMlway  employee,  the 
plaintiif,  not  m  tiie  company's  emplojrmeniL 
got  on  a  slowly  moving  oar  on  a  switch  and 
applied  the  brake,  and  while  so  occupied 
was  injured  by  a  collision  with  other  cars, 
negligently  produced  by  other  servants  of 
the  company.  Held,  that  he  had  no  remedy 
against  the  eoi^any.  Bverkari  ▼•  Terre 
HeMUcmdL  JL  E.  Co.,  41  B^  m. 

h.    Injuries  to  Psasengerii 

74.  Th«  care  required  from  the 
oompnny.*— 1.  Oe$teral  ruk$,  —A  railroad 
carrying  passengers  is  bound  to  the  most 
exact  care  and  diligence  in  all  arrangements 
necessary  for  their  safety,  indudmg  not 
only  the  management  of  the  trains  and  cars, 
but  also  the  structure  and  care  of  the  track. 
MeBbrop  v.  Ncukm^  ele.  B,  B.  Corp.,  60  D. 
79i;McPaddenr.New  York  Oeni.  B.  B.  Co., 
4R.706. 

The  company  contracts  with  a  passenger 
that  they  wiU  furnish  a  safe  and  sufficient 
roadway  to  the  place  of  his  destination, 

*  Degree  of  care  required  from  the  company  as 
sarriert  of  pasaensen,  lee  note.  48  D.  856-882. 
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that  their  cars  are  staunch  and  roadworthy, 
that  they  have  taken  means  beforehand  te 
guard  against  any  danger  that  might  besei 
travel,  and  that  their  servants  are  sober, 
competent  men.  StdSvamw,  Pkiku  eie.B.B, 
Co.,  72  D.  688. 

The  company  is  bomid  to  provide  safe  and 
seoure  carriage  for  the  transportation  of 
passengers.  Rothinji  exempts  it  from  this 
responsibilitv  but  the  existence  of  latent 
defects  which  no  reasonable  degree  of  human 
skiU  and  foresight  could  giukrd  against. 
This  obligation  extends  to  eveiy  species  of 
applianccttsed  hj  the  company  in  the  busi- 
ness in  which  it  is  engaged.  Ourth  v.  B,  S 
8.  B.  B.  Cb.,  76  D.  268 ;  PoweU  v.  i>aMwf- 
etmta  B.  B.  Co.,  76  D.  664. 

Carriers  of  passengers  on  railroads  aro 
not  insurers  of  the  lives  and  limbs  of  their 
passengers,  but  the  implied  contract  binde 
them  to  exercise  the  highest  dm-ee  of  care 
and  prudence,  and  makes  them  Rable  for  the 
slightest  neglect  PHen  t«  Bykmds^  69  D. 
746 ;  Pemujfhomia  B,  B.  Co.  v.  AepeO,  62  D. 
92i  I  NashMe  eie.  B,  B.  Co.  t.  BUioU,  78  D. 
606;  rA<^erT.  8L  Louiaete.  B.B.  Ox,  86D. 
409  ;  BaUimon  e$e.  B.  B,  Cb.  v.  Brdirig,  90 
D.  49 ;  Toiiflor  v.  Chrmi  Trunk  B'fOo,,  2  R. 
229.  But  the  party  injured  must  be  free 
from  such  negligence  as  contributes  to  the 
injury  oomplamed  of.  OhkoffO  A  Mim.  B.  JS. 
Ob.  V.  Patcm,  61  D.  66. 

Railroad  companies  are  net  distinguished 
from  stage  companies  in  the  degree  of  dili- 
gence required  and  the  extent  of  Uabiltty 
moumd.  QUkmoateryr.  MadkomA  L  B.  B. 
Co.,  61  D.  101. 

PubUo  poli<jy  demands  that  the  law 
should  be  applied  as  rigidly  to  railroad  com- 
panies as  to  any  other  species  of  passenger 
carriers,  ih. 

Railroad  oompanies  must  make  proper 
regulations  for  the  running  of  trains  and 
conform  to  them,  or  be  responsible  for  all 
consequences.  Okieago  e$c  B.  B*  Ok  r, 
Gtmrge,  71  D.  289. 

The  pubUo  is  entitled  without  distinctioa 
to  travel  upon  railroads,  but  it  is  entitled  te 
do  so  only  in  a  particular  manner,  and  in 
Tchides  oontrolled  and  managed  by  the 
company.  This  control  and  management 
extends  to  every  part  of  the  service.  Pom^ 
e0v.  Petmaylvania  B.  B.  Co.,  76  D.  664. 

A  railroad  oompanv  is  not  bound  to  re- 
ceive an  unusual  number  of  passengers,  be- 
yond what  it  may  be  bound  to  provide  with 
safe  accommodations ;  but  if  it  does  receive 
them  without  condition  or  notice  of  its  ina- 
biliiv  to  provide  for  their  safety,  it  assumes 
all  uie  omiffations  usually  incumbent  upon 
a  carrier  ofpaseenffers.  Aonnttts  etc  B,  B. 
Q>,  V.  DtmcoA,  92 1>.  822. 

A  railroad  company  is  charged  with  the 
duty  of  preserving  order  on  its  trains,  and 
is  liable  for  injuries  sustained  by  a  passen- 
ger at  the  hands  of  a  fellow-paswnger  in 
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eooaeqnence  of  a  failure  on  the  part  of  the 
agents  of  the  oompany  to  discharge  this 
duty.  Ntm  Orletmt  tie.  B.  B.  Co.  t.  Burhe, 
24  R.  689. 

2,  A$  to  ^  mketkm  qf  emphifeeB,  —  A 
earefnl  selectiQii  of  servants  with  reference 
to  skill  and  competence  hy  a  railroad  com- 
pany, and  the  occurrence  of  a  negligent  act 
withont  its  sanction,  will  not  relieve  it  from 
liability  for  injury  sofiFered  by  a  passenger 
from  snoh  negligent  act.  QUUwaUr  v.  Mad- 
km  A  LB,  &  &,  61  D.  101. 

The  oompany  is  bound  to  em]^oy  all 
necessary  officers  and  agents,  and  toinstmot 
them  in  their  resnectiYe  duties,  so  as  to  M- 
cure  to  the  public  a  safe  transportatioin. 
PcweBY.  Pemsyhamia  B.  B,  Cbi,  76  D.  664. 

A  scarcity  of  competent  hands  does  not 
ezeuse  the  company  in  employing  incom- 
petent or  intemperate  men  to  run  its  trains. 
And  testimony  on  the  part  of  the  company 
to  show  the  efforts  it  made  to  secure  eom- 
petent  train-hands  is  not  admissible  in  an 
action  against  it  for  negligence.  Pemntyl- 
mmbM  B.  B*Oo.r.  Book$,  98  D.  229. 

3.  A$  reipedM  aecesn  to  and  frcm  can, — 
Owners  of  railroads  that  are  public  high- 
ways are  bound  to  make  suitable  places  of 
access  to  their  reads,  and  keep  the  same  in 
such  condition  that  they  may  safely  acoom- 
modate  those  who  may  be  reasonably  ex- 
pected to  use  them ;  but  there  is  no  <£liga- 
ticn  to  do  anything,  either  for  the  eonven- 
ience  or  safety  of  passengers,  at  points  where 
none  are  ezpected  to  pass.  Mwnchy,  Ckmeord 
B.  B.  Obnxt  61  D.  f&L  a  P.,  Wanm  r. 
rUeUmraB.  B.  Cb.,  86  D.  700. 

A  rai&oad  company,  as  a  passenger  oar- 
rier,  is  bound  to  the  meet  exact  care,  not 
only  in  the  management  of  its  trains  and 
can.  but  also  in  the  structure  and  care  of  its 
track,  and  in  all  subsidiary  arrangements 
neoeasary  to  the  safety  of  passengers ;  and  a 
wharf,  which  is  a  passage  way  for  those 
goJng  to  and  from  the  cars,  Is  a  subsidiary 
arrangement,  which  passenffers  have  a  right 
to  require  to  be  safe.  KniffiiT,  Portland  etc 
B.  R.  Cb.,  96  D.  449. 

Railroad  companies  are  not  required  to 
have  special  agents  wearing  badges,  to  pre- 
▼ent  passengers  from  injuring  themselves  by 
negligent  acts  in  getting  on  or  off  railroad 
trains.  They  have  a  right  to  assume  that 
travelers  can  take  care  of  themselves  in 
travelhkg  upon  railroads  eonstructed  with 
proper  care  and  skilL  IhtnU  etc  B.  B.(h. 
w.Omrttt,  99  D.  141. 

4.  2>if4f  toufords  pastengere  om  freight,  or 
wntiruction  trahu,  — Railroad  companies  oc- 
easionally  transporting  passengers  upon 
freight  trains  are  not  common  carriers  of 
passengers  upon  such  trains,  and  are  not 
chargeable  for  the  want  of  accommodations 
such  as  would  be  otherwise  justly  required. 
Jfiirc&v.  CoitcordB,  B.  Obrp.,61  D.  631. 

▲  railroad  oompany  carrjnng  passengers 


on  oonstruction  trains  must  be  held  to  the 
same  degree  of  diligence  as  when  regular 
passenger  coaches  are  used.  Ohio  etc  B.  B, 
Cb.  V.  litdUmg,  81  D.  836. 

5.  Duty  towards  j^eroom  not  pamemgerc^ 
—  A  passenger  earner  need  exercise  only 
ordinary  care  toward  one  who  enters  the 
cars  not  as  a  passenger,  but  to  assist  an 
aged  and  infirm  relative  to  a  seat,  and  is 
not  bound  to  |pve  such  person  any  special 
notice  of  the  time  of  the  departure  of  the 
train.  Imoom  v.  New  Bedford  eic  B,  B.  Oo., 
66  D.  406*  In  such  case  the  carrier  is  only 
required  to  use  such  care  and  dilioenoe  as 
would  be  exercised  by  skillful,  prudent,  and 
discreet  persons  having  the  control  and 
management  of  such  business,  regarding 
their  duty  to  the  interests  of  all  concerned : 
such  a  pwrty  is  not  entitled  to  recover  if  his 
negligence  directly  contributed  to  his  in- 
jury, or  if  the  accident  could  have  been 
avoiaed  by  such  care  as  might  under  aU  the 
circumstances  have  been  reasonably  ex- 
pected to  be  exercised  by  one  of  his  age  and 
mtelligence.  This  is  true  although  the  in- 
jury could  have  been  prevented  by  the  ex- 
ercise of  the  utmost  care  and  diligenoe  on 
the  part  of  the  carrier.  StaU  v.  Baltitnon 
etc  B.  B.  Cb.,  87  D.  600. 

6.  JBuitratkme.'- la  an  action  against  a 
railroad  company  to  recover  for  mjuries 
sustainsd  by  an  accident^  the  court  charged 
the  jury  that  *' defendants  must  use  such 
degree  A  care  as  is  practicable  short  of  in- 
curring an  expense  which  would  render  it 
altogether  impoesible  to  conduct  the  busi* 
ness."  Held,  to  be  erroneous,  as  making 
the  ability  of  the  corporation  the  measure 
of  the  care  and  diligence  required.  While^ 
as  a  rule,  railroad  corporations  are  not 
l)ound  to  exercise  such  a  degree  of  care  as 
would  render  it  practically  impossibls  to 
continue  this  mode  of  transportation,  yet 
the  standard  of  care  and  diligenoe  tor  a  par- 
ticular railroad  cannot  be  made  to  depend 
upon  ito  peouniary  condition.  It  is  bound 
to  provide  all  the  affenoies  suited  to  ths 
nature  and  extent  of  tne  business  it  puiposes 
to  do,  irrespective  of  any  fluctuation  m  its 
revenue.  Taifhr  r.  Grand  Trmik  B'f  Ox^ 
2R.  229. 

Plaintiff,  a  passenger  on  defendant's  oars, 
was  assaulted  by  oraer  passengers  and  ap» 
pealed  to  the  train  conductor  foir  protection. 
The  conductor,  aftor  asking  the  assailants 
to  desist,  became  frightened  and  ran  away, 
and  made  no  further  effort  to  protect  the 

! plaintiff,  who  was  thereupon  beaten  and  in- 
ured. Held,  that  the  conductor  having 
ailed  to  use  the  means  at  his  disposal  to 
protect  the  plaintiff,  the  defendant  was 
liable.    New  Orleane  etc  B.  B,  Co,  v.  Burhe^ 

*Dnt7  and  liability  of  the  company,  to  penons 
with  whom  It  hail  no  contract  relations,  but  who 
are  lawfully  upon  its  cars  or  premises,  lee  note, 
WD.  66-^. 
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84  R.    689.    And   see  Ooddard  t.  Orand 
Trunk  R'y  Co.,  2  R.  39. 

The  plaintiff  was  a  passenger  on  a  railway 
train.  On  its  arrival  in  New  York  city» 
the  oars  were  disconnected  and  drawn  by 
horses,  and  the  car  in  which  plaintiff  was 
riding  was  left  standing  alone,  with  no  em' 


dioyee  of  the  defendant  in  charge  of  it. 
While  there,  persons,  not  passengers  nor 
employees,  robbed  him  of  $16,0C0  m  bonds 
which  he  had  about  him.  In  an  action  to 
recoTer  the  valae  of  the  bonds, —  heldf  that 
ihey  were  not  a  part  of  the  property  the  risk 
of  which  he  could  impose  on  the  defendant, 
without  notice  to  or  •knowledee  by  them 
that  he  was  carrying  them ;  and  thus  could 
not  be  considered  in  fixing  the  damages  for 
which  they  were  liable  by  reason  of  their 
n^ligent  failure  to  protect  his  person. 
inekt  y.  N.  T.  etc  S.  Co,,  28  R  104. 

The  plaintifis,  colored  persons,  purchased 
tickets  over  the  defendant's  road,  upon  an 
excursion,  and  took  seats  in  a  car  with  white 
persons.  There  were  separate  oars  pro- 
vided for  colored  people  but  they  did  not 
know  it.  The  white  persons  annoyed  and 
insulted  them,  and  they  complained  to  the 
oonductor.  He  accepted  their  tickets,  and 
said  they  might  sit  in  that  car,  but  that  as 
it  was  an  excursion  train  he  could  not  con- 
trol the  conduct  of  the  other  passengers, 
and  that  they  might  expect  rude  treatment. 
The  treatment  continumg,  similar  appeals 
to  the  conductor  met  with  a  refusal  of  pro- 
tection. Subsequently  the  white  passengers 
violently  ejected  the  plaintiffs  from  uiat 
ear,  and  they  entered  one  furnished  for 
colored  people,  but  were  obliged  to  stand 
up  for  some  time.  The  instructions  of  the 
company  to  conductors  were  to  advise  col- 
ored passengers  found  in  cars  set  apart  for 
white  persons,  to  go  to  the  cars  provided 
for  colored  persons,  but  if  tbey  declined  to 
do  so,  to  allow  them  to  remain.  Held,  that 
the  defendant  was  liable  for  the  assault. 
BriUon  v.  Atkmia  etc  R*y  Co.,  43  R.  749. 

75.  Who  are  deemed  passengers. 
—  1.  Oenercd  rvfes. —  Every  one  riding  in  a 
railway  car  is  presumed  to  be  there  lawfully 
as  a  passenger,  and  the  ontM  is  upon  the 
carrier  to  prove  that  he  was  a  trespasser. 
PemMyhamoL  JL  R,Oo.v.  Books,  98  D.  229. 

One  who  has  been  employed  by  the  com- 
pany, bnt  who,  in  pursuit  of  his  private 
mitmess,  takes  passage  on  its  cars  is  a  pas- 
senger, though  no  fare  is  collected  from  him. 
Ohh  etc  R.  £.  Co,  v.  MuhUng,  81  D.  336. 

A  railroad  owes  the  same  duty  to  mail 
agents  riding  in  postal  cars  that  it  does  to 
passengers.  SeyboU  v.  New  York  etc  R.  R. 
Cb..47R.75. 

One  who  by  permissioii  of  the  engineer  of 
a  freight  tram,  acting  as  conductor,  takes 
pjassage  on  such  train  and  pays  fare,  is  en- 
titled to  the  privileges  of  a  passenger,  al- 
tiioogh  the  engineer  has  been  forbidden  to 


receive  passengers  on  the  train,  provided 
the  passenger  doee  not  know  of  such  mlea. 
Hansom  v.  Mansfield  R'y  emd  T.  Co,,  58  R. 
162. 

^  It  is  not  negligent  in  snoh  passenger  to 
ride  on  the  locomotive  by  diTMtion  of  the 
enffineer-conductor.    Ih, 

A  person  who  has  secured  a  railroad  ticket 
and  IS  merely  crossing  a  side-track  for  the 
purpose  of  taking  the  train,  is  not  a  passen- 
l^er,  and  cannot  recover  as  such,  if  he  is  in- 
jured by  being  struck  by  the  train.  Indkma 
Central  R*y  Co.  v.  HudeUon,  74  D.  254.  Con^ 
tra  see  Wetrrenr.  FUchbwrg  R.  R,  Ox.  85  D. 
700. 

In  the  absence  of  proof  that  a  railway 
company  is  accustomed  to  carry  passensers 
upon  hand-cars,  one  who  is  injured  while 
thus  riding  has  no  cause  of  action  against 
the  company,  although  invited  thus  U>  ride 
by  the  section  foreman.  Hoar  v.  Maine 
Cent.  R,  R.  Co,,  35  R.  299. 

One  who  entered  a  railway  train  as  an  es- 
cort for  a  woman,  to  find  her  a  seat,  and 
who  was  injured  in  the  endeavor  to  leave 
the  train  while  it  was  underway,  wi^  some 
papers  in  his  hands,  is  without  remedy. 
Central  R.  R,AB,Co.  v.  Letcher,  44  R.  505. 

One  who  is  injured  by  the  negligence  of  a 
railway  company  while  traveling  on  one  of 
its  trains  upon  a  commutation  ticket  issned 
to  another  person,  and  by  its  terms  not 
transferable,  has  no  remedy  against  the 
company.  Wa^  v.  Chicago  etc  R.  R,  Co.,  52 
R431. 

2.  lUuetratkms,  —  A  passenger  was  riding 
in  the  saloon-car  of  a  freight  train,  contrary 
to  the  rules  of  the  railroad  company,  but 
the  conductor  made  no  objection,  and  col- 
lected fare  of  him  for  a  first-class  passagew 
Held,  that  he  could  recover  for  injuries  re- 
ceived from  the  negligence  of  the  railroad 
company.  Dunn  v.  Orand  Trunk  R'y,  4  R. 
267. 

A  railroad  corporation,  in  consideration  of 
the  payment  by  a  person  of  a  certain  sumof 
money,  and  of  his  agreement  to  supply  the 
passengers  on  the  trains  with  iced  water, 
issued  to  him  a  season  ticket  over  their 
road,  and  permitted  him  to  sell  popped 
com  on  their  trains.  Held,  that  while 
traveling  under  this  contract  he  wm  a  pas- 
senger, and  not  a  servant  of  the  corporation. 
Com,  V.  Vermont  cmd  M.  R.  R.  Co,,  11  R. 
301. 

An  express  oompaay  had,  by  eontrad 
with  a  railroad  company,  the  use  of  a  car 
in  which  their  agent  rode  without  payins 
fare.  The  agent,  without  the  authority  of 
his  employers,  took  the  plaintiff  with  him  in 
iJiecar  forthe  purpose  of  teaching  him  the 
business,  and  the  conductor,  supposing 
plaintiff  to  be  an  agent  of  the  express  com- 
pany, suffered  him  to  ride  without  paying 
fare.  An  accident  happening,  plaintiff  wee 
I  injured.    Hdd,  that  plaintiff  was  not  a  pea. 
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Milder,  and  eovld  not  mmintain  an  action 
agauBt  the  railroad  oompany.  Unhn  Paeifie 
Wy  Co,  T.  I^kholi,  12  R.  475. 

Plaintiff  was  injured  while  riding  npon  a 
ear  attached  to  defendant's  freight  train.  It 
iqppeared  that  defendant  permitted  pas- 
sen^sers  io  be  earned  upon  some  of  its  freight 
tiama,  hot  not  npcn  this  one ;  that  the 
plainttf  vent  aboard  said  train  in  ffood  faith, 
snpposing  thai  it  was  anthoriaed  to  oarry 
passengers,  and  was  not  informed  to  the  con- 
trary nntil  after  said  accident ;  that  the  train 
was  not  hronght  to  the  passenger  platform, 
and  that  the  ticket  oflSoe  was  not  open. 
Held,  that  the  jnry  might  find  that  the 
plaintiff  was  a  passenger  and  entitled  to  re- 
cover. Lhcos  v.  MUmxtukm  etc  Jffy  Ob. » 14  R. 
735.  8.  P.,  Oned  ▼.  PemMyhfama  B.  Co.,  27 
R.  093.  Contrasee  Eaion  v,  Delawareete,  R. 
R,  Cb.,  15  R.  513;  Houaion  and  T,  Cml.  Jffy 
Co.  ▼.  ifoore,  30  R.  98. 

The  plaintiff's  intestate  having  been  riding 
on  the  engine,  got  off  at  a  station  where  the 
train  stopped,  and  ran  to  get  into  a  oar,  bat 
did  not  reach  it  nntil  the  train  had  started, 
and  then  stood  on  the  platform  nntil  he  fell 
off,  owing  to  the  swaymg  of  the  train,  and 
was  killed.  HM^  that  ho  had  not  become  a 
"passenger"  within  the  statute,  and  the 
railroad  conmany  was  not  liable.  Merriil  v. 
Eagtem  R,  £  Co.,  52  R.  705. 

On  the  person  of  a  passenger,  killed  by  the 
neglicenoe  of  a  radway  company,  were 
found  a  non-tranaferable  pass  issned  to  an- 
other person,  and  a  oondactor's  check. 
HM,  that  it  nmst  be  presumed  that  he  was 
a  lawful  passenger.  LouieviUe  B^y  Co,  v. 
TktmpeoH,  57  R.  120. 

76.  Doty  towards  sick  paaaengen.  * 
—  Sick  persons  hare  the  right  to  enter  the 
ears  of  a  railroad  company ;  and  as  common 
carriers  of  passengers,  the  company  cannot 
prevent  them  from  entering  their  cars.  New 
OrkoM  etc  R.  R.Co,Y,  Statham,  in  D.  478. 

The  company  owes  no  enhanced  duty  to 
■lok  persons  and  persons  unable  to  take  care 
of  themselves.  Railroad  cars  are  not  trav- 
eling hospitala,  nor  their  emplovees  nurses. 
It  is  the  dnty  of  such  diBabled  persons  to 
provide  for  themselves  proper  assistance 
while  travelinff  in  railroad  cars.    It  is  not 


the  duty  of  rauroad  companies  to  supply  it. 
New  Crkam  etc  R,  R,  Co.  v.  Statham,  97  D. 
478.  Contra  see  Sheridan  r.  Brook^  A  N. 
R.  B,  Co,,  93  D.  490. 

The  duty  of  a  railroad  conductor  extends 
no  further  than  to  have  stations  announced, 
and  to  have  the  train  stop  long  enough  at 
each  station  for  passengers  to  get  on  and  off. 
Any  assistance  he  mav  extend  to  sick  per- 
sons ffettiug  on  or  off  a  train  Is  merely  an 
act  of  courtesy,  and  not  in  the  line  of  his 
duty.     It  is  not  the  duty  of  conductors  to 

*  Whether  railroad  companies  owe  any  special 
duty  or  care  to  sick,  aged  and  feehle  passengers, 
sssnoCe.97D.«f,M0. 


see  to  the  debarkation  of  passengers,  even 
though  they  axe  sick.  I/ew  OrkmM  etc  R, 
B,  Co,  V.  Statham,  97  D.  478. 

If  a  passenger  is  sick,  unable  to  walk,  and 
requires  assistance  to  get  from  the  car,  and 
Ioniser  delay  than  usuiu  is  necessary  at  the 
station  for  him  to  be  safelv  removed,  he 
should  give  timely  notice  of  the  same  to  the 
conductor.    lb. 

The  rights  of  well  paasenflert  must  be 
oonsnlted  and  respectea  as  wmI  as  those  of 
sick  passengers  by  the  employees  of  railroad 
companies  in  the  discharge  of  their  publio 
duties.    lb, 

77.  For  what  iBjoriea  the  company 
is  liable.* — Railroads  are  answerable  for 
every  injury  caused  by  defects  in  roads, 
cars,  or  engines,  or  by  any  negligence,  how- 
ever slight  of  the  company  or  its  agentiL 
Peimeylvania  B,  B.  Co,  v.  AepeU,  62  D.  328| 
Black  V.  Carrollton  B.  B,  Co,,  53  D.  586. 

The  company  is  liable  for  injury  to  a  pas- 
senger by  misplacement  of  a  switclnoonsti- 
tutmg  part  of  its  road,  by  the  negligence  of 
the  servant  of  another  company  connecting 
with  such  road,  by  whom  such  switch  is 
provided.  McEbrcly  v.  Natihua  etc  B.  B. 
Corp.,  50  D.  79 

The  owner  of  passenger  cars  engaged  in 
carrying  passengers  over  a  track  belonging 
to  the  state,  by  which  also  the  motive  power 
is  furnished,  is  liable  for  iniuries  to  a  passen- 

ger  from  a  collision,  though  it  were  caused 
V  the  negligence  of  the  euffineer  who  is  em- 
ployed by  the  state ;  and  if  there  be  a  com- 
mon liability,  that  of  the  state  can  not  be 
enforced  by  action,  and  this  circumstance 
does  not  diminish  that  of  the  carrier.  Peten 
V.  Bylands,  59  D.  746. 

A  railroad  company  is  liable  for  injnij 
sustained  by  a  passenger  in  consequence  m 
the  breaking  of  an  axle,  attributable  to  a 
defect  in  the  material  of  which  it  was  madcu 
notwithstandinff  the  defect  was  latent  ana 
could  not  have  been  discovered  by  ordinary 
inspection,  if  it  could  have  been  ascertained 
by  any  tests  known  to  manufacturers  d 
such  articles.  The  fact  that  the  company 
purchased  the  oar  from  experienced  and 
skillful  manufacturers  does  not  shield  them 
from  liability.  Megeman  v.  Weetem  B,  B. 
Com.,  64  D.  517. 

A  verdict  against  a  railroad  company  for 
injury  to  a  passenaer  is  warranted,  where 
the  passenger,  whue  awaiting  a  train  In  a 

S roper  place,  and  believing  that  she  was  in 
anger  from  the  approach  of  the  train  in  an 
unexpected  direction  by  reason  <^  the 
switcn  being  misplaced  through  culpable 
negligence  of  servants  of  the  company,  be- 
came alarmed,  and  in  running  away  to 
escape  tiie  apprehended  peril,  tripped  over 
the  rail  of  the  track  on  which  she  was  run- 
ning, fell,   and  was  injured,  although  by 

*Bee  elaborate  note  on  the  liability  for  injuries 
sufllsred  by  passengers,  48  D.  856-867. 
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mnning  the  was  brought  into  m  mors 
periloas  positum  thaa  she  was  in  had  she 
remained  where  she  was  standing.  Catwell 
V.  Bodonetc  R.R.Oa.,%Z  D.  151. 

A  railroad  eompany  is  liable  in  damages 
lor  the  death  of  a  ohUd  who,  being  seated  in 
a  crowded  car,  was  compiled  by  the  oon* 
dnotor  to  leaTe  the  seat  and  to  stand  npon 
the  nlatf  orm,  from  which,  by  the  hasty  and 
careless  exit  of  another  fiassenger,  he  was 
thrown  and  killed ;  and  the  wrongful  act  of 
such  passenger  would  not  relieye  the  com- 
pany from  the  consequences  of  the  wrongful 
act  of  their  conductor  in  placing  the  deceived 
en  the  platform.  Sherktom  ▼•  BrocikfM  dt  A. 
a.  B.  Ok,  93  D.  490. 

The  rule  that  there  is  a  legal  presumption 
of  negligence  on  the  part  of  a  nilway  com- 
pany where  an  injury  to  a  passenger  is 
caoMd  by  a  want  of  diligence  or  care  in 
those  employed  by  the  company,  or  by  anv 
ciher  thing  which  it  can  or  ought  to  control, 
as  a  part  of  its  duty  to  carry  passengers 
safehr,  applies  without  distinction  between 
accidents  arising  from  ncffliflenoe  in  the 
equipment  or  management  <3  we  train,  and 
those  arising  from  the  misconduct  of  passen- 
gers upon  it.  PUtabmy  and  C.  B.  B*  Otk  r, 
/WbM^lSR.  424. 

A  passenger  on  a  railway  train  was  injured 
through  a  quarrel  between  two  drunken 
men,  who  were  also  passengers.  The  oon- 
ductcw  of  the  train  witnesMd  the  quarrel, 
but  refused  to  interfere.  Held,  that  the 
railway  company  was  jf resumptiyely  negli- 
gent and  liable  for  the  mjury.    lb. 

Plaintiff  went  en  boud  of  defendant's 
railroad  train,  not  as  a  passeuffcr,  but  to 
find  seats  for  a  lady  and  cnild  whom  he  had 
in  charge.  After  finding  seats  he  attempted 
to  get  off  the  train  and  in  so  doing  was  in* 
juMd.  HMf  that  eyen  though  he  got  off 
after  the  train  was  in  motion,  yet  if  sufficient 
notice  of  a  start  and  a  reasonable  time  to 
get  off  were  not  giTcn,  the  company  was 
liable.  I>o§b  ▼.  MUaouri  etc.  B.  B.  0(K,  2\  tL 

S71. 

A  railway  passenger  traveling  in  the 
•each  of  a  sleepmg-car  company,  may  prop- 
erly assume,  in  the  absence  of  notice  to  the 
contrary,  tiiat  the  whole  train  is  under  one 
management ;  and  where  he  sustains  injury 
by  the  negligence  of  the  sleeping-car  company 
he  may  maintain  an  action  against  the  rail- 
road company.  BaUroad  <&  ▼•  Walrath, 
43  R.  433. 

On  proof  of  injury  sustained  bv  a  passeur 
ffer  on  a  railroad  train,  by  the  fall  of  a  berth 
m  a  sleeping-car,  and  that  the  passenger 
was  without  uuilt,  a  presumption  arises  that 
the  railroad  company  is  liable.    lb. 

Railway  companies  are  bound  to  afford  to 
passengers  on  long  routes  easy  and  safe 
modes  and  reasonable  time  for  obtaining 
food,  and  safe  ingress  and  egress  to  and 
from   refreshment   stations,  whether   con- 


trolled by  the  company  or  by  others ;  and 
where  a  passenger  sustains  injury  <m  return- 
ing from  such  a  station  to  the  tnun  by  want 
of  sufficient  light  and  the  removal  of  the 
train  without  notice  in  his  absence,  the  com- 
pany is  liable.  PtmMm  ▼.  CUoooo  €i6.  B.  B. 
Cb.,  44  R.  444. 

The  plamtiff  entered  a  car  of  a  train  of 
the  defendant's  railroad,  but  could  find  no 
vacant  seat  and  remained  standing  for  soma 
time  and  until  the  conductor  told  him  to  ^^o 
to  a  forward  car  and  take  a  seat.  The  tram 
was  moving,  and  in  endeavoring  to  obey  tho 
direction  he  was  either  purposely  or  care- 
lessly jostled  from  the  tram  by  a  brake- 
man.  Htld,  that  defendant  was  liabU  for 
the  injury.  LmdnUk  ^  N.  B.  B.  Ox  r. 
Ktfy,  47  R.  149. 

The  plaintiff,  while  sitting  near  the  front 
door  of  a  crowded  and  dark  car  on  the  de- 
fendant's railway,  in  passing  through  a  long 
tunnel  attempted  to  shut  the  door,  there 
being  no  servant  of  the  defendant  at  hand 
to  do  it,  in  order  to  keep  out  the  smoke  and 
cinders,  and  received  an  injuir  in  doing  so. 
/r4!&f,thatthedefendantwasbable.  ITeiCem 
MaryUmd  B.  B.  Ox  v.  iStanJ^,  48  R.  96. 

78.  Wh«n  the  company  is  not 
liablo.— A  railroad  company  is  not  liable 
to  a  passenger  for  an  injury  which  he  misht 
have  avoided  by  ordinary  attention  to  nis 
own  safety,  though  the  negligence  of  thoir 
agents  also  contributed  to  the  accident, 
Jf^fMiyJbaiite  B.  B.  Oo.  v.  AtpeB,  62  D.  828. 

A  passenger  on  a  train  must  oompl  v  with 
all  tne  company's  reasonable  rules  for  en- 
tering leaving,  or  occupying  their  cars.  If 
heismjured  through  a  disregard  of  theeo 
rules,  although  the  negligence  of  the  com- 
pany s  servants  concurrMl  in  causing  the 
mjury,  the  company  is  not  liable.  Smimcm 
V.  PkOa.  ^B.B.  a>.,  72  D.  698. 

Where  the  company  has  a  legal  right  to 
runatrain  upon  Wde  track,lt  is  Imma- 
terial  whether  it  was  run  upon  that  track 
by  desi^  or  accident,  no  greater  degree  of 
care  bemg  required  in  case  of  such  an  acci- 
dent than  if  tiie  train  was  tiirown  upon  tho 
track  by  design ;  and  if  the  train  was  man- 
aged with  due  care,  one  injured  thereby 
cannot  recover.  Indicma  Oeniral  B'f  Ox  v. 
ffudelBon,  74  D.  254. 

Where  the  company  leaves  cars  en  n 
switch  securely  fastened  for  the  use  of  n 
mill  company,  the  latter  thereafter  contn^ 
them  on  their  own  account,  and  if  they  so 
move  the  cars  upon  the  switch  that  a  pas- 
senger on  a  passing  train  whose  arm  pro- 
trudes from  the  window  is  injured  by  striking 
the  oar,  the  companv  could  not  be  held  lia- 
ble unless  some  kind  of  an  agency  is  estab- 
lished for  the  company  on  the  part  of  the  mill 
proprietors.  LouitMe  ^  I^.  B.  B.  Ox  "r, 
Sickktg*,  96  D.  820. 

When  a  railway  oar  is  perfect  in  appear* 
anoe,  but  imperfect  from  some  latent  oeCeot^ 
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wlddh  tiM  vtmiMt  akill  aad  care  ooiild 
B«itii«r  patoMve  nor  proTide  against,  ^e 
railway  oompany  ia  not  responsible  for  ia- 
ranea  to  a  paaaecger  arising  from  aneh  de- 
feet  TbmM,  n  earner  is  not  Unble  for  an 
ajiiry  eanaed  hy  the  breaking  of  an  axle  of 
tbe  ear  eansed  uj  a  latent  defect,  while  mn- 
ning  at  a  proper  speed  npon  a  well -con- 
stnieted  road.  Mder  ▼.  Penpuphania  R,  JL 
On,  3K  681.  8.  P.,  Ltdd  r.  Nem  Bedford 
M.  S,Oo.,20TL  831. 

By  a  sndden  and  extraordinarily  heavy 
rainfall,  about  dark,  confined  to  a  limited 
loeafity,  n  portion  of  n  railway  bed  was  so 
mderndnea  that  it  gave  way  nnder  the 
wei^t  of  a  train,  three  or  fonr  hours  after- 
wnra,  aod  a  passenger  wns  injured.  The 
rulwav  bed  was  in  safe  condition  before 
the  immf all ;  u  train  had  safely  passed  orer 
it  two  hours  before  the  accident,  and  it 
had  been  inspected  between  the  time  of  the 
paassflo  of  toat  train  and  the  time  of  the 
accident,  and  was  apparently  in  safe  con- 
diticB.  The  defect  was  not  risible  at  the 
time  oit  the  accident.  The  train  in  question 
was  carefully  run  at  half  speed  at  tne  time 
in  ^ueaticn.  Held,  thnt  no  action  would  lie 
agamst  tiie  company.  BaUnad  Oo,  t.  MqI' 
hnm,  S7  R.  744. 

A  raflway  passenger  was  ejected  from  u 
ear  at  one  ena  of  the  trestle,  and  his  gun, 
wfaidi  was  in  the  baggage  oar,  at  the  ofter. 
He  eroesed  to  ffct  it,  and  in  returning^  fell 
was  injured.  Held^  thnt  the  company 
not  liable  therefor.  /.  dt  O.  N,  ^p  Cb. 
T.  FkfOktrd,  59  R.  832. 

79.  lojiiry  to  jMMMnger  in  alight- 
iBj^  from  triU2L*  1.  OmereU  ruiu. — A 
railrond  company  is  responsible  for  injuries 
to  paseengeiB,  idiere  too  little  time  is  afiforded 
to  aUght  at  their  destination.  TVnn- 
J?.  JZ.  Cb.  ▼.  EJUgort,  72  D.  787; 
tie.  B'fCb.T.  Stutkr,  93  D.  714 ; 
ToiBdoHc  R.  M.  6o.t  ▼.  Baddelep,  6  R.  71. 

Gooourrcnt  negligence  on  part  of  passen- 
ger, wnen  the  railroad  is  also  negligent  in 
not  nflbrding  tiie  passenger  time  to  leave 
Ihm  train  ut  stations,  wul  not  excuse  the 
•ompnny.    Ptmuifhemta  i2.JZ.CbiT.  KUgore. 

A  passenger  who  voluntarily  jumps  from 
ears  while  in  motion,  to  avoid  being  carried 
beyond  her  destination,  where  the  oars  did 
Bot  atop  ae  thev  were  in  the  constant  habit 
of  doing,  is  guilty  of  such  imprudenoe  as  re- 
Isevea  we  railroad  company  from  liability 
for  injuries  thereby  sustained.  Damotd  v. 
Ifem  OHum»  A  (X  if.  R,  Co,,  61  D.  214. 

Ona  entering  tiie  cars  of  a  passenger  car- 
rier^ not  ae  a  jjassenger,  but  to  aooompany 
an  infirm  relative  to  a  seat  as  a  passenger, 
eannot  recover  for  injuries  received  in  leav- 

*lferrtiig  train.  Injuries  received  In  Jumping 
on,  see  uote,  87  B.  3B4-W7. 


Cositxibntory  negUgenee,  leaping  from  railroad 
aar.seo  note, 44  R.  806, 009. 


S841 
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ing  the  can,  if  he  attempted  to  leave  tha 
cars  alter  the  train  was  started,  or  finding 
the  cars  in  motion  as  he  was  going  out,  per* 
sisted  in  making  progress  to  get  oat.  and  if 
such  attempt  was  the  cause  of  or  contribu- 
ted to  the  accident,  even  though  there  was 
negligence  in  the  carrier  in  moving  the 
train  and  in  a  jerk  occurred  after  the  start- 
ing, which  concurred  in  producing  the  injury* 
Lfieaa  v.  New  Bedford  etc  R,  R  Co.,  66  P- 
406. 

Where  a  railroad  train  is  stopped  on  a 
dark  night,  merely  waiting  for  a  train  from 
the  oppoeite  diraDtion  to  pass,  at  a  place 
several  rods  from  a  passenger  station,  and 
no  notice  is  given  by  the  servants  of  the 
company  to  pasaengers  that  they  may  leave 
the  cars,  one  who  leaves  the  ears  and  re- 
oeivea  a  personal  injury  by  walking  into  an 
open  cattle-guard  cannot  recover  damages 
of  the  company  therefor ;  and  it  makes  no 
diffsrence  toat  he  was  misinformed  by  some 
individual  not  in  the  company's  employ- 
ment that  he  must  go  and  see  to  having  his 
baggage  passed  at  the  custom-house,  sup- 
posed to  have  been  reached  by  the  train,  or 
that  the  train  was  near  a  passenger  station 
which  was  not  the  place  of  his  destination. 
J^WmIt.  Oramd  Trunk  R.  R.  Ch.^  87  D.  668. 

A  passenger  carried  in  a  freight  car  from 
whicn  no  means  ci  descent  is  provided,  whc 
leaps  from  the  car  after  tne  train  has 
stopped  at  the  passenger's  destination,  and  is 
thereby  ininrea,  is  not  guilby  of  negligence 
sudi  as  wifi  relieve  the  carrier  from  hal^ty, 
merely  because  she  was  not  in  peril,  or  had 
not  reason  to  believe  that  she  was  in  peril ; 
and  an  instruction  to  this  effect  is  propeiiy 
refused  for  not  containing  the  further  ele- 
ment that  the  circumstances  were  rach  that 
a  person  of  ordinary  prudence  would  ha  to 
apprehended  danger  from  the  leap.  i^Kiiie- 
tiile  efe.  R,  R.  Oo.  v.  Dunean,  92  D.  822. 

A  passenger  who  to  prevent  being  carried 
beyond  her  destination  voluntarily  jumped 
from  the  car,  from  which  no  means  of  de- 
scent were  provided,  after  the  train  had 
stopped  at  the  station,  and  was  injured 
theroby,  was  guilty  of  contributory  negli- 

genoe,  since  the  evidence  showed  that  the 
lap  was  dangerous,  that  she  oonsiderod  it 
to  DC  such,  and  that  she  was  warned  not  to 
make  it.    lb. 

The  Question  of  due  caro  on  part  of  plain- 
tiff, ana  of  negligence  on  part  of  defenaants, 
should  be  submitted  to  the  jury  in  an  action 
against  a  railroad  corporation  for  an  ininrv 
sustained  by  a  passenger,  who,  on  a  dark 
night,  upon  the  arrivsa  of  a  train  on  the 
main  track  next  to  the  station-house,  alight- 
ed on  a  narrow  platform  between  that  track 
and  a  side-track,  and  in  crossing  from  the 
platform  to  the  highway  was  struck  by  an 
engine  backing  on  the  side-track,  if  the  evi- 
dence at  the  mal  has  any  tendency  to  show, 
according  to  the  general  knowledge  and  ex- 
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porienoe  of  inai,  that  the  aitaaiiont  anange- 
menti  and  nw  df  the  premises  were  snch  as 
to  invite  the  plaintiff  to  cross  to  the  highway 
in  the  manner  in  which  he  attempted  to  do 
so,  that  he  used  ordinary  care  in  the  attempt, 
and  that  the  defendants  did  not  provide 
proper  safeguards  against  snch  an  accident. 
Oavnor  v.  Old  CoUmy  ds  N,  R'y  Oo.,91  D,  96. 

One  who  alights  from  a  train  upon  a  track 
running  parallel  therewith,  along  which  he 
knew  another  train  was  due  at  any  moment^ 
was  guilty  of  negligence  if  he  neglected  to 
look  up  said  track  to  see  if  the  train  was 
coming;  and  if  he  did  look  np  the  track, 
and  saw  the  train  coming  withm  a  few  feet 
of  him,  and  still  attempted  to  cross,  he  was 
guilty  of  greater  negligence.  OomeUa  v. 
New  York  df  H,  R,  R,  Co.,  98  D.  58. 

A  railway  company,  inviting  a  passen^^r 
to  alight  after  dark  at  a  freight  depot,  m- 
stead  of  a  regular  passenger  depot,  is  bound 
to  keep  the  platform  and  approaches  in  a 
safe  condition  for  tiie  passeu^r's  reception 
and  egress,  and  to  provide  lights  if  neces- 
sary to  his  safety.  8Uwari  v.  Intemai,  etc. 
R,  R.  Co.,  87  R.  758. 

A  passenger  is  not  guilty  of  negligence  in 
attemptinfl  to  leave  a  car,  under  a  reason- 
able belief  that  by  so  doing  he  will  escape 
injury  from  aa  impending  accident,  where 
he  is  injured  by  the  company's  negligence 
in  so  doing,  although  he  would  have  escaped 
had  he  remained.  Iron  R*y  Co,  v  ,Mowery^ 
38  R.  597. 

When  a  train  draws  up  at  a  platform  so 
that  only  the  forward  end  of  the  smoking 
car  is  at  the  platform,  a  woman  passenser 
in  a  rear  car  is  not  bound  to  go  through  we 
smoking  car  to  alight^  nor  to  alight  from  the 
front  end  of  the  rear  car,  and  if  she  is  in- 
jured in  aliflhting  from  the  rear  end,  in  con- 
sequence of  the  position  of  the  tiain,  the 
company  is  liable.  CaiiwiighiT.  Ohioagoeic 
R'p  Cfo„  60  R.  274. 

2.  lOustrathM.  —  Plaintiff  purchased  a 
ticket  at  L.,  on  defendant's  railroad,  for  A. 
and  got  upon  a  freight  train,  while  it  was 
moving  slowly.  The  conductor  took  the 
ticket;  the  train  did  not  stop  at  A.,  and 
fJaintiff  in  getting;  off  was  injured.  Held, 
1.  That  if  plaintiff  left  the  train  volunta- 
rily, although  at  the  suggestion  ol  the  con- 
ductor, it  was  a  question  for  the  jury 
«/hether  he  acted  as  a  prudent  man,  under 
the  ciroumstanoes ;  2.  That,  as  the  train 
was  a  freight  train,  and  not  advertised  to 
stop  at  A.,  the  taking  up  of  the  ticket  did 
not  imply  an  undertaking  on  the  part  of  the 
company  to  put  plaintiff  off  safely  at  that 
place.  Chioago  df  A.  R.  R.  Ck>.  r,  Randolph, 
5R.CM). 

In  an  action  to  recover  for  the  death  of  a 
passenger,  it  appeared  that  the  train,  upon 
which  the  deceased  was  travelings  having 
stopped  at  a  station,  remained  a  reasonable 
tinM  for  passengers  to  alight,  but  he,  not 


avuling  himself  of  the  opportunity,  waited 
until  the  train  began  to  move,  when,  in  at* 
tempting  to  leave  the  cars,  he  was  fatally 
injured.  Held,  that  the  company  was  not 
liable,  there  being  no  proof  oi  misoianage- 
ment  of  the  train  or  careless  conduct  of  me 
einployees.  IlL  Oeni.  R,  R.  Co.  ▼.  SkUfon. 
6  A  109. 

Defendant's  freight  and  passenger  train, 
on  which  plaintiff  was  a  passenger,  having 
reached  the  station  at  which  plaintiff  was  to 
alight,  passed  several  himdred  yards  beyond 
the  depot,  stopping  at  an  unusual  plaoo 
where  it  was  low  and  icy.  Plaintis  de- 
manded of  the  conductor  that  the  traim 
shonld  be  backed,  which  was  refused.  Jn 
atteoCkpting  to  alight  plaintiff  dislocated  his 
knee.  The  jury  found  n^li^ence  in  de- 
fendant and  a  verdict  for  plamtiffl  HM^ 
on  appeal,  that  defendant  nad  no  ground 
for  exception.  Memphis  ds  C.  R.  R.  Co.  v. 
Whitfield,  7  R.  699. 

Plaintiff's  intestate  was  killed  in  alighting 
from  defendant's  train,  while  moving  at  the 
rate  of  from  two  to  four  miles  per  hour.  It 
appeared  that  the  conductor  went  with  the 
intestate,  who  was  a  passenger,  out  on  the 
platform,  to  assist  hun  to  alight.  BM, 
that  "if  the  intestate,  without  any  direo- 
tion  from  the  conductor,  voluntarily  incurred 
dan|;er  by  jumping  off  the  train  while  in 
motion,  the  plaintiff  was  not  entitled  to  re- 
cover ;  but  if  the  motion  of  the  train  was  eo 
slow  that  the  danger  of  jumping  off  would 
not  be  apparent  to  a  reasonable  person,  and 
the  intestate  acted  under  the  instructions  of 
the  conductor,  then  the  resulting  injury 


not  caused  by  contributory  negligence  or 
want  of  care.  Lambeth  v.  Ncrth  CaroUmB 
R.  R.  Co,,  8  R.  508. 

Plaintiff^  *  passenger  upon  defendanfa 
railroad,  had  a  ticket  for  F.,  where  the 
train  was  advertised  to  stop.  The  train  did 
not  stop,  but  passed  by  the  station  very 
slowly,  and  a  brakeman  told  plaintiff  that 
the  train  would  not  stop,  and  that  she  had 
better  get  o£^  which  she  did,  and  in  doins  so 
was  thrown  down  and  injured.  Held,  that 
the  plaintiff  was  not,  as  a  matter  of  law, 
negligent,  but  that  the  question  should  flo 
to  the  jury.  Filer  v.  N.  F.  0.  R.  R.  Co.,  10 
R.  327 ;  Oeorgki  R.  R.  Co.  v.  McOwrdy,  18 
R.577. 

A  passenger,  in  the  night,  while  asleep^ 
was  carried  beyond  his  station,  and  whoa 
the  train  stopped  npon  an  open  bridge  over 
a  stream  to  take  water,  got  up,  and  with- 
out any  <Urection  from  any  ope  oonnected 
with  the  company,  but  upon  the  enoouraffe- 
meut  of  other  passengers,  stepped  off  uie 
car  and  received  injury.  Held,  that  the 
company  was  not  negligent  in  not  notitying 
passengers  not  to  get  off,  and  that  the  pas- 
senger was  guilty  of  such  contributory  neg- 
ligence as  prevented  a  recovery.  ilUmok 
(SnL  R.  Oo.  V.  Often,  25  R.  255. 
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A  kttin  haring  overshot  a  itation,  a  pat- 
Mo^  for  that  stafcioB  got  off  wlule  tho 
tram  waa  in  motion,  and  waa  killod  by  an- 
other  train  while  making  hie  wav  to  the 
■letioB.  Held,  that  he  had  oeaaed  to  he  a 
panenger,  end  the  railway  company  was 
not  eriminally  liable  under  the  statnte. 
Oom,  y.  Boticm  and  M.  B.  R.^  S7  R.  382. 

A  passenger  wae  aronsed  at  lO'o'dook  at 
night  by  the  eondnotor,  and  informed  that 
his  station  was  reaohed,  and  told  by  him 
and  the  brakeman  to  hvrry  and  get  off. 
The  train  morinj^  rery  slowly,  he  stepped 
off,  and  as  the  tram  had  oTershot  the  plat- 
form, he  fell  and  wae  injured.  Held,  that 
an  action  therefor  was  maintainable.  SL 
Lem»  etc  JL  B.  Otk  y.  CantreU,  40  R.  106. 

A  train  not  stopping  at  a  station  a  reason- 
able length  of  time  to  allow  passengers  to 
alight,  one  undertook  in  spite  of  warnings 
to  get  off  after  the  train  had  started,  and 
was  injured.  Held,  that  she  was  guilty  of 
contributory  negligence  fatal  to  recovery. 
JeweO  V.  akcago  eU.  B'f  Co.,  41  R.  68. 

A  railway  train,  approaching  a  station 
where  there  was  a  eroasing  of  railways, 
stopped,  as  required  by  law,  several  hun- 
dred feet  before  reaching  the  station.  The 
name  of  the  station  had  been  called,  and  the 
plaint^,  a  woman,  hurriedly  attempted  to 
alight ;  the  train  starting,  she  fell  and  was 
injured.  It  was  daylisht,  and  there  was  no 
appearance  of  any  Unaing  place  for  passen- 

re  at  that  point.    None  of  the  employees 

ew  that  she  was  endeavoring  to  leave  the 

r.  Held,  that  the  railroad  company  was  not 

liable.  MiUkeUv,Chkagoeic.RvOo.,4nVLfiW, 

A  railway  brakeman  announced  a  station, 
and  shortly  after  the  train  stopped,  but 
short  of  the  station,  and  in  the  dark.  The 
pi^wttiir  supposing  he  had  reached  his  des- 
tination, got  off  as  soon  as  he  could,  but 
after  the  train  had  slowly  started  again,  fell, 
and  was  injured.  Held,  that  the  company 
was  liable.  Memphit  etc  Ry  Cb.  v.  SMng- 
feOm,  61  R.  608. 

The  plaintiff,  in  attempting  to  step  from 
a  car  on  defendant's  rauroad  to  a  station 

J  platform,  fell  between  the  steps  and  the  plat- 
orm  and  wae  injured.  The  ear-steps  and 
platform  were  oonstmoted  in  the  ordinary 
way,  ^e  intervening  space  beina  no  more 
than  was  neceesaiy,  and  no  accioent  of  the 
kind  had  happened  before.  HM,  that 
the  action  could  not  be  maintained.  LaJUn 
V.  Bfifah  etc  R.  R,  Co.,  60  R.  433. 

80.  What  evidence  is  wifflcJant  to 
■how  iMgligenoe  on  pairt  of  the  com- 
pany.*—  In  an  action  against  a  railroad 

*  NeirUgenee,  whether  presumed  from  Injury 
io_pasienser,  see  note.  48  R.  78-7A. 

Re|>air  of  track,  whether  abmissible  as  evi- 
dence to  show  prior  negligence,  tee  note,  67  R. 


^ 


Running  of  trains  in  violation  of  law  and  ordi- 
nance, whether  shows  negligence,  see  note,  68  R. 


company,  the  facts  that  a  collision  took 
place,  and  that  plaintiff  was  injured,  are 
prima  fade  evidence  of  negligence  and  want 
of  skill  in  the  party  in  charge,  and  casts  the 
OMM  pnbanM  on  the  defendant  to  prove  that 
there  has  been  no  disreffard  of  duty,  and 
that  the  damage  resnltedlrom  a  oause  which 
human  care  and  foresight  could  not  prerent. 
If.  O.  dc  R.  R.  Co.  ▼.  AUMUon,  76  D. 
98. 

The  fact  of  cattle  being  on  the  track  at 
the  time  of  an  aoddent  raises  a  question  of 
negligenoe  on  the  part  of  the  company  which 
is  properly  submitted  to  the  jury.  Laeko' 
wanna  tie.  R  R.  Co.  v.  Ck^moUh,  01  D. 
168. 

Where,  by  reason  of  the  misplaoement  of 
a  switch  by  a  servant  of  the  company,  a 
train  is  diverted  from  the  main  track  of  the 
railroad  to  a  side  track,  and  there  collides 
with  other  cars,  and  imperils  passengers  on 
an  adjoining  platform,  it  is  competent  for 
a  jury  to  find  that  the  omission  to  replace 
the  switch  was  culpable  negligence.  Caa^ 
wetl  V.  Boitton  etc  R.  R.  Co.,  03  D.  151. 

It  is  negligence  for  a  railroad  to  permit 
its  track  to  get  out  of  repair,  and  the  ties 
supporting  the  rails  to  get  rotten.  O'DonneU 
V.  Allegheny  F.  R.  R.  Co.,  08  D.  336. 

If  the  evidence  tends  to  show  that  a  train 
had  come  to  a  full  stop,  that  the  persons 
waitins  to  get  upon  it  were  told  to  go  on 
board  d^  the  persons  in  charge,  and  that 
the  plamtifil  in  attempting  to  get  aboard, 
was  mjured  in  consefjnence  of  the  sudden 
starting  of  the  train,  it  is  not  error  to  sub- 
mit the  question  of  the  negligence  of  the 
parties  to  the  jury.  « Detroit  etc  R.  R,  Co. 
V.  Curtie,  00  D.  141. 

It  is  negligence  in  the  servants  of  the  com- 
pany to  tdl  passengers  to  go  aboard  when 
the  train  is  not  ready  for  their  reception. 
After  being  told  to  go  on  board  in  any  case 
a  passenger  has  a  right  to  draw  the  condu- 
sion  that  the  train  is  ready  for  his  reception, 
and  he  cannot  be  considered  negligent  in 
attempting  to  do  sa    lb. 

In  an  action  for  injuries  sustained  in  con- 
sequence  of  a  broken  rail,  the  mere  fact  that 
a  train  had  just  passed  over  the  road  is  not 
sufficient  evidence  to  raise  a  question  for  the 
jury  as  to  whether  the  rail  was  broken 
before  plaintiff's  train  reached  it.  McPadden 
V.  N.  r.  CenL  R.  it  Cb.,  4  R.  706. 

Where  a  passenser  is  injured  by  an  acci* 
dent  caueed  by  the  washing  away  of  the 
embankment,  the  occurrence  of  the  accident 
is  presumptive  evidence  of  the  carrier's  neg- 
ligence, and  this  rule  applies  to  a  lessee  of 
the  railway.  PWade^ha  and  R.  R.  R.  Co. 
V.  Andenon,  30  R.  787. 

In  such  a  case  the  carrier  is  not  relieved 
from  liability,  although  the  embankment 
was  constructed  by  a  competent  engineer, 
and  the  washing  away  was  the  result  of  an 
unprecedented   storm,    provided   the   pro- 
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nsion  for  drainag*  at  the  point  in  qnettion 
was  defootiTO.    lb, 

81.  Keglig«iioe  of  compaay  must 
be  pnMdxnate  cauM  of  i^Jiary.— A 
railroad  train,  running  three-qnarten  of  an 
hoar  behind  time,  wm  npaet  hy  ft  gust  of 
wind  and  plaintiff  wm  injured.  The  wind 
did  not  extend  to  that  part  of  the  road 
where  the  train  would  have  been  if  rmming 
vk  time.  Btli,  that  ^e  negligence  of  the 
company  in  ranning  behind  time  waa  not 
the  pnudniate  eanee  of  the  in jnij,  and  that 
it  waa  not  liable  therefor.  iMJIarp  ▼. 
Sioux  CUf  etc  R*y  Oo..  19  R.  631. 

A  paaeenger  on  a  railway  train,  being 
direeted  to  change  can  at  a  way-itatioa, 
entered  another  ear,  bat  waa  ordered  oat  by 
an  employee  as  the  train  was  not  read^. 
He  stood  a  short  time  on  the  platform  of  the 
oar,  and  then  stepj^  to  a  neighboring 
track,  and  while  waiting  there  was  there  in* 
jnred  by  another  train.  .HtH^  that  his  ex- 
pulsioB  was  not  the  proximate  canse  of  the 
i^Jonr.    JSTenry  ▼.  8L  LtmU  de.  iTy  Cb.,  43 

A  railway  passenger  was  carried  a  little 
past  the  station  of  his  destinatioa  en  a  daric 
nii^t^  and  on  leaTing  the  train  waa  misin- 
formed  by  the  conoiiotor  as  to  where  he 
was,  bat  being  aoqoainted  with  the  neigh- 
borhood he  soon  diseorered  the  mistake.  If 
he  had  got  off  where  he  was  told  he  had,  it 
was  his  intention  to  follow  the  track,  uid 
eross  a  oolTort^  although  he  might  have 
avoided  it^  bot  he  pnrsned  his  way  intend- 
ing to  eross  another  onlyert.  He  fell  into 
Uus  and  was  hart.  HM^  that  the  com- 
pany's negligence  wa»  not  the  proximate 
caose  of  the  mjnry.  Xewit  t.  jTOK  ete.  J2.  J?. 
Ox,  62  R.  790. 

89.  What  amounts  to  oontrltmtorj 
nogligenoo  on  part  of  pasaonger.*— 
Where  a  passenger  permits  his  arm  to  extend 
oat  of  the  oar,  whereby  it  is  broken  in  cross- 
ing a  bridge,  the  company  are  not  liable  if 
they  gave  timely  wammg  of  the  danger. 
Lama  v.  CMer,  49  D.  633.  8.  P.,  Todd  v. 
OHhAmy €Ui.  R.R.  Ox,  SOD.  49;  Todd^, 
OldOohnp  €lcR,  B.  Cb.,  83  D.  679 ;  Spencer 
T.  MUwamkeeeie.B,R,Oo.MT>,  768;ZoiiK9- 
Me^y.B.  J?.  Cb.  ▼.  £idbfcm  96  D.  320 ; 
PiUeburg  A  O.ILR.  Cb.  ▼.  Andrtwet  17  R. 


A  passen^  who  Jumps  from  a  ranning 
train  to  avoid  being  carried  beyond  his  place 
of  destination  cannot  recover  for  injuries 
thereby  snffored.  Pemmitvama  R,  R,  Co,  v. 
AneU,  62  D.  323.  S.  P., DetroUeic  R.  R,  Co. 
V.  (htrtiB,  99  D.  141 ;  BardtoeUY.  MobOedsO. 
Railroad  Cb.,  66  R.  842. 

One  who  is  injured  by  accident  while  an- 
necessarily  riding  in  a  baggage-car,  and  who 

*  See  note  on  the  care  which  paBiengen  must 
exerelM  to  protect  themselyeff  from  injuries,  fiO 
R  277-281. 

ContribBtory  aegllgence  of  paiBengert,  tee 
note.  43  D.  864-867. 


Totamo  I* 

would  hare  eaoaped  had  he  been  in  a  paa* 
sender  car,  cannot  recover.  H<mtUm  ami  T. 
CAR,  Cb.T.CfeOT*iiofif,40R.799;iCmAidl]r 
OmU.  M.  M.Oo,r.  Thomat,  42  R.  208. 

The  amwmneemcnt  of  tlie  name  <^  a  sta- 
ti4Mi  before  the  oaia  itop,  by  the  conductor, 
does  not  indicate  any  negltMioe  or  want  of 
dilifienoe  on  his  part,  nor  afford  any  justifi- 
cation for  a  passenger's  jumping  off  while 
the  train  is  in  motion.  Awtyfcwin  R.  R. 
Co.  V.  Aepel^  62  D.  323. 

The  question  whether  a  passenger  is  bound 
to  wait  in  the  station-hooss  untu  arrival  of 
train  at  a  platfcnn  provided  for  passing  to 
trains,  or  may  eross  over  an  intervening 
side-track  and  stand  en  the  platform,  de- 
pends, in  the  abeenoe  of  direeaons  thereto^ 
upon  what  is  a  reasonably  safe  and  prudent 
eoorse  for  him  to  pursue,  in  determining 
which  the  lury  may  consider  what  is  the 
nsage  of  passengers  there,  and  whether  each 
usage  is  known  to  and  permitted  \]j  the 
company.  Ctaswsff  v.  Bottom  eie,  B,  B.  Cb., 
93  D.  161. 

In  an  action  for  damages  sustained  by  a 
person  in  tiying  to  get  on  board  a  train  in 
motion,  the  court  charged,  that  starting  the 
train  at  the  instant  of  giving  the  signal  of 
departure  was  nsffligence  on  the  part  of  tiie 
defendant ;  and  that  while  the  attempt  to 
board  a  train  moving  rapidlv  would  be  neg- 
ligence en  the  part  df  the  plaintiff,  snob  an 
attempt,  if  the  train  were  moving  slowly, 
would  not  be  negligence  on  his  park  ffM, 
error ;  the  question  was  for  the  jury.  Temao 
and  P.  ffpOo.  v.  Mm^,  26  R.  272. 

Lumber  negli^jently  loaded  fell  from  a 
freight  train  against  a  caboose^  frightening 
a  passenger,  who  therenpon  jumped  from 
iko  train  when  it  was  movins  at  the  rate  of 
fourteen  or  fifteen  miles  a  oour,  and  was 
killed.  He  would  have  been  unharmed  had 
he  remained  on  board.  Hie  jury  found  that 
he  was  imprudent  in  jumping.  HM^  that 
there  could  be  no  recovery.  Woolerf  ▼. 
LouimUe  etr:  R'f  Co.,  67  R.  114. 

88.  What  doaa  not. —Persons  in  per- 
ilous positions  on  railroad  trains  are  not  re- 
quired to  exerdse  the  preeence  of  mind  and 
care  of  a  prudent,  careful  man,  with  impend* 
ing  danger.  The  law  makes  allowance  for 
them,  and  leaves  the  circumstances  of  their 
conduct  to  ^e  juiy.  Oalena  etc  B,  B.  Cb., 
V.  Tarwood,  66  D.  682. 

A  passenger  is  not  to  be  deemed  guilty  of 
contributory  negligence  when  injurad  in  at- 
tempting to  leave  a  car  on  seemg  a  train 
approacning  at  such  a  speed  that  a  collision 
was  inevitable.  Buel  v.  New  York  Ctntral 
B.  R.  Co,,  88  D.  271. 

An  unauthorised  change  of  position  by  a 
passenger,  if  it  did  not  oonmbute  to  the 
injury,  will  not  f)er  ee  prevent  a  recovery, 
and  the  question  is  properly  left  to  the  jury. 
Lackawanna  etc  B.  B,  Co,,  r,  Ckemewkk,  91 
D.  168. 


Ordinary  oapaoitj  And  ordinary  oara  in 
proteeting  himself  is  all  that  is  reqoired  of  fk 
piisangof  in  a  railroad  oar.  Sheridam  ▼• 
Bnol^AN.  B.  J{.  a.»  93  D.  490. 

Wbora  tha  plaintiff  who  was  amployed 
b^  a  railroad  oompany,  when  returning  from 
hm  work  aa  a  j^aaeenger,  left  the  passenger* 
car,  and  went  mto  the  baggage-car,  withoat 
the  directioii  or  inritation  of  tba  oondnctor. 
It  is  arroneeiiis  to  instmot  the  jury  that  this 
was  improper  and  negligent,  where  the  aTi- 
denoe  snowed  that  he  had  long  been  aooos- 
tomed  to  do  so,  and  that  this  oourse  of  con- 
daet  was  within  the  knowledge  and  withoat 
the  objection  of  the  conductor.  0*IkmmR  ▼. 
AUen^km^  V.  B.  B.  Cb.,  98  D.  330.  Compare 
Jaeobmsr.SL  Peadetc  B'^Co,^  18R.360L 

Where  a  plaintiff,  in  attempting  to  get 
aboard  a  railroad  tndn*  was  injored  in  con- 
sequence of  its  sadden  startinff,  the  faot  that 
be  was  told  by  the  companjrs  serrants  to 
|pBt  on  the  hind  ear,  and  that  he  was  injured 
m  trying  to  get  on  another  passenger-car,  is 
not  sach  ccnclusiTe  proof  of  negligence  on 
his  part  as  to  take  the  case  from  tlie  jury. 
DttnUetc  B.  B.  Co.  y.  CuriU,  99  D.  141. 

Plaintiff's  arm  while  projecting  from  a  car 
window  was  injured  by  coming  in  contact 
with  a  car  standing  near  the  track.  Heid, 
that  defendanta  were  liable,  ddoago  A  A. 
B  B.  Co,  T.  Pondrom,  2  R.  308. 

Where  a  passenger  in  a  horse  car  Is  in- 
jured by  the  carelessness  of  the  engineer  of 
a  railroad  com]^any  in  the  management  of 
his  locomotive,  it  is  no  defense  to  tthow  con- 
trilmtory  neffligence  in  the  driver  of  the 
horse  car.    BenneU  r.  N.  J,  B,  B.ete»  Cb., 

13  R.  486 ;  Bobbmm  t.  IT.  T.  Om^  de.  B, 
B  Co.,  23  R.  1. 

In  an  action  against  %  railroad  company 
by  a  passenger  to  recover  for  the  negligent 
breafcking  of  his  arm,  the  evidence  tended  to 
show  that  at  the  time  of  the  injury  the 

SUintiff  had  hii  arm  oatside  the  car  win- 
ow.  Held,  that  this  was  not  per  se  negli- 
gence in  the  plaintiff,  but  that  whether  it 
contributed  to  the  injury  was  a  question  for 
the  jury,    ^oitoa  v.  SL  Loidn  etc  B.B.  Co., 

14  R.  418. 
It  is  not  necessarily  negligent  in  a  pas- 
senger to  jump  from  a  rapidly  moving  rail- 
way train,  in  the  attempt  to  escape  from  an 
impending  collision.  nUMm  ▼.  Northern 
Paafie  /t  Ox,  37  R.  410. 

Where  a  railroad  train  overshoots  a  sta- 
tioD  and  is  stopj^  at  a  dangerous  place  iu  a 
dark  night,  it  is  not  necessarily  negligent 
for  a  passenger  to  alight.  Terre  Haute  and 
LB.B.C0.  V.  Buck,  49  R.  168. 

It  is  not  necessarily  negligent  for  a  pas- 
senger to  board  a  railway  train  at  a  place 
other  than  tha  station  platform.  Stomtr  v. 
Pam^hoHda  Co.,  49  R.  764. 

Where  a  railway  passenger  is  injured  by 
the  concurrent  negligence  of  his  carrier  and 
another,  the  negligence  of  hia  carrier  is  not 
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imputable  to  him.    Hohab  v.  New  Orletmi 
emd  C.  B.  B.  Co.,  68  R.  177. 

84.  Paiae&ger  liding  on  platfonn.* 
—  Notice  that  psBseiigeia  should  not  stand 
on  the  platform  doea  not  discharge  the  lin- 
bility  of  the  carrier  to  an  injured  paaoenger 
when  tha  notice  was  upon  the  rear  of  two 
cars,  the  passenger's  seat  was  in  the  forward 
car,  and  tne  passenger,  just  before  the  acci- 
dent, had  left  his  seat  and  was  standing 
upon  the  front  platform  of  the  rear  car. 
^Bmp  V.  WUndnffUmete.  B.  B.  Co.,  64  D.  763. 

An  injured  passenger,  although  standing 
on  tha  platform  of  a  car  at  the  time  of  ac- 
cident, may  recover  where  the  accident  waa 
caused  by  derailment,  and  the  track  was  in 
an  unfinished  condition,  the  cross-ties  wsra 
too  wide  apart,  the  rails  were  insufficiently 
spiked,  and  the  accident  occurred  from  the 
breakinff  of  a  deat  at  the  end  of  one  of  the 
rafls.    Rk 

A  passenger  is  wanting  in  ordinary  care, 
if,  knowing  that  the  tram  is  in  motion,  he 
goea  out  on  the  platform  of  the  car,  and 
steps  therefrom  upon  the  platform  of  the 
station  while  the  car  is  still  in  motion,  and 
he  cannot  recover  from  the  railroad  company 
for  an  injury  resulting  therefrom.  Oavett  v. 
Ma$uhe8ter  ^  L.  B.  B.  Co.^  77  D.  422. 

The  company  is  not  absolved  from  liabil- 
ity for  injury  to  a  passenger  on  a  platform, 
occurring  while  he  was  attempting  to  leave 
the  car  to  escape  a  collision,  under  a  regu- 
lation, pursuant  to  statute,  prohibiting  pas- 
sengers from  standing  or  riding  on  the 
platform.  Buei  v.  New  York  CM.  B,  B. 
Co..  88  D.  271. 

A  passenger  riding  on  the  steps  of  a  plat- 
form of  a  car  is  in  a  place  of  danger  and 
prima  fide  negligent,  and  in  an  action 
for  iniuries  by  a  collision,  the  burden 
is  on  him  to  rebut  the  presumption  of  negli- 

Sence  arising  from  such  fact,  which  mav  be 
one  bv  showing  that  tha  car  and  platfordu 
were  uill  of  passengers,  with  no  room  for 
more,  and  that  the  conductor  stopped  tha 
cars  to  allow  him  to  get  on,  and  called  for 
and  received  his  fare,  as  this  implied  on  the 
part  of  the  defendant  an  invitation  to  ride 
m  the  place  in  which  he  did,  and  also  an 
implied  assurance  that  such  place  was  a 
suitable  and  safe  place  to  ride.  Clark  ▼• 
SSghth  Ave.  B.  B.  Co.,  93  D.  493. 

A  passenger  on  a  steam  railway  train,  un- 
able to  find  a  seat,  although  there  waa 
standing  room  inside,  stood  on  the  platform 
of  a  car,  near  the  edge  and  was  thrown  off 
by  an  ordinary  jolt  and  injured.  Held, 
that  he  had  no  cause  of  action  against  the 
railway  company.  Camden  and  A.  B.  B.  Co. 
V.  Hoosey,  44  R.  120.  S.  P., Oiaeille  v.  ifuf». 
Iiattnn  B.  B.  Co.,  59  R  616. 

85.  Effect   of  contributory   nogli. 

•  Liability  of  eompany  to  passenters  injared 
while  not  ridlDff  In  passenger  ear,  see  notes,  41  &. 
S47-M9;  ttB.  42-44. 
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gence.  * —  The  dootrine  in  relation  to  mntual 
uegliKence  of  parties  in  oaosing  injniy  ie  ap- 
plicable to  carriers  of  passengers  by  railroad; 
Oalma  dc  M.&.Oo,w,  Fojif,  63  D.  823. 

A  passenger  takes  on  hiinaeU  the  risk  of 
the  mode  <u  travel  he  adopts ;  hat  the  oars, 
▼igilance,  and  skill  on  the  part  of  the  carrier 
must  be  adapted  to  the  motiTe  power  and 
means  employed  by  him.  The  oarrier  and 
the  passenger  owe  redprooal  dnties  to  each 
other,    lb. 

As  between  the  company  and  the  passen« 

r,  the  duty  of  safe  oonyeyanoe  is  measured 
y  a  severe  rule  arising  oat  of  the  nature  of 
the  obligation,  and  a  principle  of  pablio 
policy ;  and  passengers  undertake  to  nm 
those  risks  only  wmch  oannot  be  avoided 
by  the  utmost  degree  of  care  and  skill  on 
the  pKTi  of  the  carrier  in  the  preparation 
and  management  of  the  means  of  convey- 
ance. Mad  Ebm  etc  JL  B.  (h,  r.  Barber, 
07  D.  312. 

A  passenger  who  volontarily  rides  in  a 
baggi^^e-car,  by  permission  of  theoondnctor, 
bat  against  the  rales  of  the  railroad  conspic- 
noasly  posted  in  that  car,  and  is  injured  in 
consequence  of  riding  there,  cannot  recover 
from  tbe  nulroad  company  on  the  groond  ol 
its  negdigenoe.  Ptmujfhinia  M,lLO(kW. 
LcmgdoiLZl  R.  651. 

8d.  BvrdMi  of  prool  ^The  mere  hap* 
pening  of  an  injurious  accident  to  a  pasien* 
ger  nuses  prima  faek  a  presumption  of 
negligence,  and  throws  upon  the  carrier  the 
CMW  of  showing  it  did  not  exist.  Lamg  v. 
OoUer,  49 D.  1^3;  Zempv.  WilmkigUm  etc 
^.  JZ.  Cb^,  64  D.  763. 

Kegligence  is  not  presumed  from  the  bare 
faot  that  a  railroad  passenger  is  injured ; 
but  the  passenger  suing  for  damacMM  most 
nrof«  that  the  circumstances  attending  the 
mjuiy  were  such  as  to  raise  a  reasonable  pre- 
sumption that  it  was  caused  by  some  fault 
or  want  of  care  on  the  part  of  the  company's 
BsrvantiL  Such  proof  may  warrant  a  verdict 
in  his  favor.  E<^brook  v.  Utioa  A  Si^enee- 
lOefo  JZ.  i?.  Ox,  64  D.  602.  Compare  C^vrtft 
▼.  M.k8,JR.  R,  Co,,  76  D.  258. 

The  burden  of  proof,  where  a  person,  not  a 
passenger,  is  injured  by  a  passenser  carrier  is 
upon  such  person  to  show  that  be  exercised 
due  care,  and  that  the  carrier  was  guilty  of 
negligence,  which  was  the  cause  of  the  in- 
jury. LuoM  V.  Nem  Bedford  etc  R,  A,  Co,^ 
66  D.  406. 

When  a  passenger  is  injured  while  travel- 
ing upon  a  train  without  fault  of  his,  the 
law  raises  a  presumption  of  negligence  on 
the  part  of  the  company,  and  throws  upon  it 
the  onttf  of  showing  that  negligence  did  not 
exist.  This  is  done  by  showing  that  the 
injury  occurred  through  the  act  of  God,  or 
that  it  was  caused  by  something  against 
which  no  human  foresight  or  prudence  could 

*  Contributory  iu*»;llKviice  iu  V9k*e»  of  accident, 
testancM  of«  itee  not««.  o6  Ji.  ui;-4K»»;  ^  &.  2T^274 


provide.    SuUiwm  v.  PhUa,  etc  B,  B.  Cbb« 
72  D.  698. 

Where  a  passenmr  is  injured  without  his 
faulty  by  the  train  oeing  overtunied  by  nm- 
ning  over  n  cow,  the  presnmptioB  of  negli- 
gence which  the  law  raises  against  the 
company  remains  in  force  until  a  counter- 
vailmg  presumption  of  fact  is  estabUshed  to 
the  satisfaction  of  the  jury,  and  evidence 
which  the  court  thinks  calculated  to  repel 
this  presumption  of  nM^ligenoe  should  M 
submitted  to  their  consideration.  Whether 
the  point  on  the  road  where  the  injury  oo* 
curred  was  not  so  commonly  infested  wxtii 
cows  as  to  require  a  fence  or  cattle-guard 
of  some  sort ;  whether  the  speed  of  tlie  care 
was  not  too  great  for  a  curve  exposed  at  all 
times  to  the  mcnrsicns  of  cattle ;  whether  th« 
engineer  discovered  the  cow  as  soon  aa  he 
might  and  used  his  best  endeavors  to  avert 
the  collision ; — these  were  questions  wiii^ 
ought  to  have  been  submitted  to  the  juy* 

An  aooidsnt  occasioned  by  a  train  run- 
ning off  the  track  is  priimafiek  evidenoe  of 
negligence  on  the  part  of  the  railroad  oooa- 
pany,  and  throws  upon  them  the  ciiiie  of 
rebutting  this  presumption  by  proving  tfaera 
woe  no  negligence.  Baltimore  etc  B  R, 
Oc  V.  WcrOSufitm,  83  D.  578;  S^belt  r. 
New  TarketcB.  B.  Ob.,  47  R.  76. 

In  an  action  to  recover  for  injuries  soooc»> 
rioned,  an  instruction  that  it  was  a  question 
of  fact  for  the  jury  to  determine,  nt>m  all 
the  evidence  in  the  case,  whether  the  injury 
to  the  plaintiff  arose  from  any  neglect  on  taa 
part  of  the  defendants,  or  their  agsnts,  and 
if  the  jury  should  find  that  the  injury  iu 
question  was  the  result  of  an  accident  or  oot 
against  which  human  care  or  foresight  ooold 
not  guard,  and  was  not  the  result  of  negli- 
gence in  any  degree  on  the  part  of  the  de- 
fendants, that  the  plaintiff  was  not  entitled 
to  recover,  and  that  in  ocnsideriog  this  qnea- 
ticn,  the  jury  were  to  have  regard  to  thn 
character  of  railway  transportation,  is  oor- 
rect  Balimore  dc  B.  B.  Ck,  r.  WcrMi^ 
<Cm  83  D.  578. 

After  instructing  the  jury  that  the  pro* 
sumption  of  negligence  on  piarl  of  the  oom- 
pany  arose  upon  the  happening  of  the 
accident^  the  court  need  not  prescribe  n 
measure  of  proof  by  which  that  presunaptioo 
can  be  rebutted,  as  it  woold  be  impoesibl# 
for  it  to  do  sow    lb. 

One  who  suee  the  company  for  injuriea 
sustained  while  traveling  on  its  train  moat 
show  that  it  was  guill^  of  some  negligenea 
producing  or  oontnbuting  to  the  injurv,  and 
that  he  was  not  guilty  of  any  want  ol  ordi- 
nary care  which  directly  oontributed  to  the 
same.  Exceptions  to  this  rule  are  where 
the  injury  was  intentioaally  don%  cr  where 
it  could  have  been  avmded  by  the  company 
by  ordinary  care.*  Lomeeitle  dsN.  B.  B»  Cb. 
V.  Skhnffe,  96  D.  320. 
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In  cMe  of  a  eoBlrion  of  raflway  traiiit  a 
imunptioo  of  negligenoe  arisM  asainst  the 
«nMr.    Irom  B^f  Oo.  ▼.  Mowerg,  SS  R.  597. 

87.  TilftliiHty  tor  li^Jnri—  to  pwaoim 
•taaling  zidMk*  — Wharo  a  trespaMor 
ridM  OQ  tho  palokof  an  engine  of  a  oonetrne- 
tioa  taun|  in  riolation  oi  the  mlee  of  the 
pany  ont 


eoanpany  hut  with  the  aeeent  of  the  engineer^ 
ud  le  ininred  in  eonee^enee,  the  eompany 
iiaot  liable.  XWwfai  ▼•  Ckmrkm  tie.  A  M. 
Cbi,  65R  ^ 

Plaintiff  jnnoed  npon  the  oeggage  oar  of 
dtfendant't  tram.  Ine  ba^^gageman  ordered 
Ua  off;  the  plaintiff  replied  that  he  oonld 
aol  get  off  bManee  of  a  pile  of  wood  beside 
the  traok.  Wherevpon  the  baggageman 
kicked  him  off  and  he  fell  against  the  wood, 
•ad  then  nnder  the  oan,  ind  was  injured. 
Defendant'e  mlee  forbade  persone  ridmg  on 
the  baggage  oan,  end  reamred  baggagemen 
to  etrioUy  enforoe  the  order.  BekL^  that  the 
soert  wee  eorreet  in  ehaiging  the  jury  that, 
sltfaoogh  the  plaintiff  was  a  trespasser,  if 
tiie  baggageman,  in  the  dieohar^e  of  his 
dvty,  pwined  hun  off  the  train  m  anim- 
proper  manner,  and  at  a  danserons  plaoe, 
the  defendant  was  liable  |  bat  that  if  he  was 
acting  wilfully  and  malioimisly  toward  the 


pisintiff  ontside  and  in  exoese  of  his  duW, 
the  defendant  was  notliaUe.  Bomndt  ▼•  jMoh 
wsrv  €*:.  12. 12.  Cb.,  81  R.  097. 

A  boT  eight  years  old  jumped  unon  the 
itspe  of  a  passenger  railway  ear  ana  sat  on 
the  platfonn,  to  steal  a  rtde.  The  oonduotw 
«r  brakeman  kicked  him  off  the  ear  while 
the  train  was  moring  some  ten  miles  an 
boor,  and  he  was  injured.  Held,  that  n  re- 
eoveiy  aoainst  the  railway  company  was 
vsrrsnteo.  Hofimm  r.  J^em  Tork  CefU,  ete* 
Je.  It  Ox,  41  R.  3S7. 

A  boy  fifteen  years  old  wrongfully  boarded 
s  brmmt  train  to  ride  without  paying  fare, 
sad ahtmkeman  ordered  him  to  jump  off 
while  the  train  was  moving  rapidly,  and  he 
leering  being  thrown  off,  jumped  and  was 
mjured.  J7elcf,  that  the  oompany  was  liable. 
Kmaae  OUifeic  B,B,Ck>.Y,  KeOg,  59  R.  596. 

88.  —-or  riding  on  it—  passes.  — 
A  railroad  company  is  liable  to  a  jNMsenger, 
csrried  free  of  charge,  fiyr  injuries  caused 
1^  its  omission  to  use  due  and  reasonable 
cere.  Todd  ▼.  Old  Oohn^  Oe.  B.  B.  Co.,  80 
B.  49 ;  Oatenwater  y.  MaSttmm  A  L  B.  B,  Oo,, 
81  D.  101 ;  NoUon  ▼.  Wegtem  B,  B.  Cforp,, 
69  D.  028i  Ohiotic.B.  BOkw.  MtMng,  81 
D.338. 

An  aoreement  exempting  the  company 
from  Imbility  for  any  injury  to  the  person 
or  property  of  a  free  passenger  is  valid,  so 
far  as  the  consequences  of  its  ordinary  neg- 
ligence are  concerned,  but  not  as  regards  its 
nsgligenoe,    recklessness,  or   willful 


*Lfabtlltf  for  Injuries  infllered  by  persons 
wrongfully  rldinv  on  can,  »ee  note,  IB  ft.  484-495. 

UsblUty  for  injnry  to  person  permitted  to  ride 
Ml  engine,  see  note,  48  R.  lft-17. 


misfeasance.  IHmok  CmL  B.B.Co,r.  Bead^ 
87  D.  26a 

The  aooeptanoe  and  use  of  a  free  ticket 
eetahlishee  as  an  agreement  an  indoraemeni 
thereon  to  tlie  effect  that  the  railroad  com- 
pany will  not  be  liable  for  any  injury  to  the 
person  or  property  of  the  passenger,  so  far 
as  it  is  oonsistent  with  the  rules  of  public 
poliflj.    lb, 

A  railroad  oompany  in  New  Tork  has 
power  to  eontract  that  a  person  riding  free 
must  do  so  at  their  own  risk  of  penonal 
injury  from  whaterer  eanee.  SSmmm  ▼. 
Nem  Tork  OetU.  B,  B.  Oo.  8S  D.  232. 

A  cattle  dealer  aecompanyin|;  his  cattle  on 
a  train,  but  paying  no  additional  &re  for 
himself,  in  consideration  of  the  fact  that  he 
assumes  all  risk  of  personal  injury,  from 
whatever  cauee,  while  so  riding  free,  cannot 
hold  the  oarrier  liable  for  injuiy  resulting 
from  negligence  of  the  letter's  agents  or 
senrants.  Bii§ell  ▼.  New  York  OeHL  B.  B. 
Ob.,  82  D.  869. 

Such  contract  of  a  cattle  dealer  to  exempt 
the  carrier  from  liability  for  negligence,  m 
consideration  of  the  pririlege  of  riding  with 
his  cattle,  il  he  pave  full  fare,  ia  void,  as 
being  witiiout  consideration,  cemMe.    lb. 

The  owner  of  a  freight-car  which  is  at- 
tached to  a  nassenger  train  unon  his  assum- 
ing  to  run  all  risks  assumes  ail  risks  arisins 
from  attaching  the  oar.  not  the  risk  w 
negligence  en  Sie  part  of  the  railroad  com- 
pany or  its  agente;  nor  could  the  company 
contract  for  such  exemption.  Laekawamia 
ete.B.B.Oo.  T.  Ohenewm,  91  D.  168. 

The  oompany  cannot  repudiate  the  act  of 
agente  so  as  to  free  itself  from  responsibility 
for  negUffence,  where  the  agsnts,  at  the 
request  of  the  owner  of  a  f reiffht-car,  and 
upon  his  agreement  to  run  all  risks,  attached 
it  to  a  passenger  train  oontrary  to  the  regu* 
lations  of  the  company.    lb. 

The  owner  of  a  freight-car  who  la  per> 
mitted  by  theagenta  of  the  company  te 
attadi  his  oar  to  a  passenger  train,  contrary 
to  the  regulations  of  the  company  is  not  to 
be  treated  as  a  trespasser  so  as  to  be  do* 
baned  from  reoovery  for  injuries  from  negli- 
gence, if  he  used  no  improper  influence  te 
obtain  the  consent  of  the  agent,    lb, 

A  mail  agent  who  is  transported  by  a  rail* 
road  company  under  a  contract  with  the 
government  to  carr^  its  mail  agente  free  o1 
charge  may  maintain  an  action  against  the 
comjpany  to  recover  damuee  for  injuries 
arismg  from  n^ligence.  Bfamnumd  v.  Ncrik 
Bkutem  B.  B.  Oo.,  24  R.  467. 

A  railroad  company  is  not  liable  for  the 
accidental  deatii  of  a  boy  permitted  by  the 
conductor,  against  its  rules,  to  ride  gratui- 
tously  on  the  train  to  sell  newspapers. 
.Dsf  V.  Alkghany  B,  B,  Oo,,  36  R.  675. 

The  plaintiff,  traveling  on  defendant's 
railway,  upon  a  non-transferable  free  pass 
issued  to  another  person,  passing  himseu  as 
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laeh  person,  was  injured  by  the  alleged  neg- 
Kgence  of  the  defendant.  Htidt  that  he  was 
Ruilty  of  such  fraud  as  t«)  prevent  a  recovery 
for  such  injury,  unless  the  negligence  was  so 
gross  as  to  amount  to  a  willful  injury.  To- 
ledo  etc  i?V  Co,  t.  BeffffS  28  R.  613. 

89.  Damages  recoyerable.*  —  In  an 
action  against  a  railroad  company  for  injuries 
sustained  by  a  collision,  if  it  unct  shown  that 
the  engineer  in  charge  was  in  every  respect 
qualified,  and  acted  with  reasonable  skill 
and  the  utmost  cauticn  to  prevent  such  od- 
lisioo,  the  defendant  is  liable  for  all  actual 
and  consequential  damages  proved,  and  for 
exemplary  damages,  in  the  discretion  of  the 
jury,  provided  it  is  proved  that  plaintiff  re- 
ceived bodily  injury,  caused  bv  the  gross 
negligence,  or  wanton  and  willful  miscon- 
duct, of  the  engineer.  S,  0,  etc  R.  R.  Co, 
V.  AObriUon,  75  O.  98. 

&  Injuries  to  Persons  Crossing  the  Track. 

90.  Nature  of  the  liability,  gener- 
ally, t — A  railroad  company's  liability  for 
injury  to  one  neither  a  passenger  nor  em- 
ployee is  governed  by  that  pervading  prin- 
ciple of  social  duty  founded  on  the  common 
law,  that  every  person  must  so  conduct  his 
own  afiEairs  as  not  to  injure  the  rights  of 
another,  expressed  in  the  legal  maxim,  8ie 
utere  tuo  vl  dUeaum  non  loeda$.  In  such  cases 
there  is  no  relation  arising  out  of  any  privity 
of  contract.  Mad  River  ele.  R.  R.  Co,  v. 
BaH)i!r,  67  D.  312. 

A  passenger  in  the  caboose  of  a  railway 
freight  train,  on  the  stoppins  of  the  train  a 
quarter  of  a  mile  short  of  his  destination. 

Sot  up  to  walk  to  the  door  and  was  thrown 
own  and  injured  by  the  sudden  backing  of 
the  train.  Held,  that  his  negligence  pre- 
vented his  recovery  of  damages,  ffarrit  v. 
ffanmbaleie.  R,  R.  Co.,  58  R.  111. 

The  company  must  ezeroise  the  utmost 
care  and  diligence  to  avoid  running  over  a 
person  on  their  track.  Bkul  Tennesaee  etc 
R,  R.  Co,  V.  8L  John,  73  D.  149. 

Railroad  companies  are  liable  for  in|uries 
to  persons  not  passengers,  where  the  injuries 
arise  from  n^lurence  on  their  part,  to  which 
injuries  the  negli|;ence  of  the  mjured  party 
does  not  immediately  contribute.  Thajfer 
V.  SL  Louisetc  R.  R,  Co.,  85  D.  409. 

That  the  deceased  was  rightfully  and  not 
negligently  or  improperly  on  the  track  must 
be  shown  by  plaintiff,  either  by  direct  testi- 
mony, or  by  presumption  from  facts  and 
circumstances  proved,  in  an  action  against 
the  company  to  recover  damases  for  n^li- 
gently  running  over  and  kUMng  the  de- 
ceased. DoMudaon  v.  Mistiasippi  etc  R.  R. 
Co.,  87  D.  391. 

Railroad  companies  are  liable  to  strangers 

*  Injuries,  damafres  recoverable  for.  proximate 
eause  of,  tee  uote,  41  R.  fi8-n. 

t  Liability  of  company  for  injury  to  person 
crossing  track,  see  notes,  90  D.  5a-67 1  80  B.  687- 
68P 


for  failure  of  their  agents  and  employees  to 
exercise  ordinary  care  and  skill  in  operating 
their  trains.  Loipwille  etc  R,  R.Cd.  v.  CoT 
&M,  87  D.  486. 

A  railroad  company  is  to  be  regarded  as 
constructively  present  through  its  acting 
agents,  who  represent  it|  within  range  m 
their  ordinary  employments    lb, 

Ko  relation  of  contract,  trust,  or  confi- 
dence exists  between  a  railroad  company 
and  a  stranger ;  each  part^  being  in  the  law* 
ful  pursuit  of  his  own  busmess,  or  the  lawful 
exercise  of  his  own  rights,  is  required  only 
to  exercise  such  reasonable  care  to  avoid  in- 
juring the  other  as  ordinary  prudence  suff- 
fests.  Baltimore  etc.  R.  R.  Co.  v.  Bremig,  90 
K  49.  S.  P.,  Baltimore rtc  R,  R.  Co.  v.  State, 
96  D.  528. 

A  railroad  compaoy  in  the  lawful  pursuit 
of  its  business  employ  8  useful  but  dangerous 
powers,  and  hence  is  required  to  observe  a 
aegree  of  caution  and  care  proportioned  to 
the  increased  ri^tk  and  danger  of  inflicting 
irreparable  injury  upon  others  in  like  lawful 
pursuit  of  their  vocations ;  but  the  duty  is 
not  imposed  upon  it  of  using  evei^  possible 
contrivance  that  human  ingenuity  might 
provide.  It  should,  however,  Im  vigilant  in 
making  use  of  every  reaeonable  safeguard, 
to  avoid  unjust  interference  with  others, 
which  the  nature  of  its  busincM  will  admit. 
BaUimore  eteR.  R.  Co,  v.  State^  9(>  D.  528. 

The  company  is  bennd  to  exercise  more 
caution  ana  a  higher  degree  of  care  when 
running  their  cars  through  a  village  or  city 
than  in  ^e  open  country.  BMegel  t.  If. 
r.  Cent.  R.  R.  Co.,  90  D.  741. 

A  railroad  company  is  not  liaMe  for  the 
death  of  one  who  while  walking  on  its  traek 
without  right  intermeddled  with  a  torpedo 
which  had  been  plaeed  there  as  a  danger 
signal,  and  was  killed  by  its  explosion. 
Carter  v.  Columbia  and  O.  R.  R.  Co.,  45  R. 
754. 

If  the  public  ,with  the  knowledge  and  ac- 
quiescence of  a  railroad  eompany,  have  been 
long  and  constantly  accustomed  to  walk 
upon  its  tracks,  al&oagh  it  is  a  statutory 
offen!<e  to  walk  upon  a  railroad  track,  it 
amounts  to  a  license,  and  the  company  is 
liable  to  ene  injured  while  so  walkings  by 
the  legligent  act  or  omission  of  its  eer^ 
vants.    SavU  v.  Chkago  etc  R'f  Co.,  46  R. 

667. 

Where  a  trespasser  upon  w  railway  track 
is  injured  by  the  neglij^noe  of  the  railway 
company,  he  may  not  recover  udIcm  wnA 
negligence  was  willful;  mere  (TOM  nesli- 
gence  is  not  sufficient.  Terre  BmOBand  I. 
R.  R.  Co,  V.  QraJiam,  48  R.  719. 

Plaintiff,  while  parsing,  for  his  own  eon- 
venience,  over  a  portion  of  defendants*  ratU 
road  line,  where  the  public  were  in  the  habit 
of  passing  and  repaising,  was  injured  through 
the  alleged  nesligence  of  the  defendant. 
Held,  that  the  right  of  way  was  the  exelu* 
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tive  property  of  the  defendant ;  that  the  fact 
that  the  defendant  had  passively  permitted 
othen  to  use  it  as  a  foot-way  gave  plain- 
tiff no  right  thereon,  and  imposed  no  dnty 
oa  the  defendant  to  provide  safeguards 
against  the  dangers  incident  to  such  use, 
and  that  the  defendant  would  only  be  liable 
for  willfnl  rninry  or  gross  negligence.  /Hi- 
tM  Cent.  £L  R.  (h,  V.  Ocdfrey,  22  R.  112. 

The  plaintiflF  was  driving  his  horse  along  a 
highway  parallel  and  adjacent  to  a  railroad, 
and  the  horse  being  frightened  by  smoke  from 
the  engine  of  a  train  coming  in  the  opposite 
direction,  the  plaintiff  was  mjnred  in  conse- 
quence. The  engine  had  been  necessarily 
freshly  fired  np,  which  increased  the  smoke. 
ffelds  that  the  company  was  not  liable. 
Lamb  v.  Old  Colony  R.  R.  Oo.,  54  R.  449. 

91.  What  is  negligence  on  part  of 
the  company.— The  rules  of  the  company 
regulating  the  distance  at  which  trains  shall 
run  from  each  other  are  intended  solely  for 
the  protection  of  the  property  of  the  com- 
pany, and  the  safety  of  their  employees  and 
passengers,  and  not  for  persons  who  may 
De  traveling  along  the  highway  ;  and  no 
inference  of  negligence  can  be  drawn  from 
the  proximity  of  trains,  in  an  action  to  re- 
covbr  damages  for  an  injury  done  to  a  per- 
son while  crossing  the  railroad  track  at  a 
?lace  not  known  or  used  as  a  public  crossing. 
Philadelphia  tie,  R.  R,  Co,  v.  Spform,  86  D. 
544. 

Where  a  railroad  comjMUiy  has  made  a 
private  eroe^ng  over  their  track,  in  a  city, 
sHowed  the  public  to  use  it  as  a  highway, 
and  stationed  a  flagman  there  to  prevent 
persons  from  undertaking  to  cross  when 
there  is  danger,  they  are  liable  in  damages 
to  one  who,  using  due  care,  is  induced  to 
undertake  to  cross  by  a  signal  from  the 
flagman  that  it  is  safe,  and  who  is  injured 
hy  a  collision  which  occurs  through  the 
flagman's  carelessness.  The  case  comes 
within  that  class  in  which  parties  have  been 
held  liable  in  damages  by  reason  of  having 
held  out  an  invitation  or  inducement  to 
persons  to  enter  upon  the  pass  over  their 
premises.  Sweeny  v.  Old  Colony  He.  R.  R. 
Co.,  87  D.  644. 

The  company  is  guilty  of  gross  and  crim- 
mal  negligence  in  making  a  "ninning  switch'* 
over  a  public  crossing  of  its  track  in  the 
street  ot  a  populous  village,  where  travelers 
are  constantly  passing  ;  and  the  question  as 
to  whether  a  railroad  company  has  exercised 
its  right  of  making  a  "running  switch  "  at 
a  proper  place,  and  with  the  use  of  due 
eare,  may  be  properly  submitted  to  the 
]ury.     Brown  v.  N.  Y.  Cent  R.  R.  Co.,  88 

b.  ass. 

Damages  for  injury  received  by  a  ''  run- 
ning switch*'  may  be  recovered  without  other 
proof  of  negligence  on  defendant's  part  than 
the  act  of  making  snch  a  running  switch 
ever  a  public  eroesmur  in  e  populous  village, 
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constantly  passed  by  travelera,  where  the 
person  injured  at  sach  crossing  is  withoat 
negligence  on  his  part.     Ih. 

A  railroad  company  has  a  right  to  establish 
reasonable  signals  for  starting  trains  from  its 
stations  ;  but  it  is  the  provmce  of  the  jury 
to  determine,  upon  the  circumstances  of  th« 
particular  case,  whether  the  loud  and  sudden 
sounding  of  a  steam -whistle  was  a  reasonable 
siffual  for  such  purpose,  and  within  the  rule 
otordinary  care.  Hill  v.  Portland  etc.  R.  R> 
Co.,  92  D.  60L 

It  is  competent  for  plaintiff  in  an  action 
for  a  personal  injury,  caused  by  the  fright 
of  his  horse  at  the  sound  of  a  locomotive 
whistle  at  a  railroad  crossing,  to  show  that 
the  sound  of  the  whistle  frightened  other 
horses  at  the  same  time  and  place,  and  also 
to  show  the  usual  effect  of  that  whistle  on 
ordinary  horses  at  the  same  place.     Pt, 

Permitting  a  tireman  to  run  an  engine  in  the 
absence  of  the  engineer  is  a  fact  from  which 
the  jury  may  find  negligence  and  a  want  of 
proper  care  on  the  part  of  the  railroad  com- 
pany.    0*Mara  v.  Hudwn  /?.  A.  Oo.,  98  D.  61. 

A  person  about  to  cross  a  track  within  the 
limits  of  a  city,  where  the  rate  of  speed  of 
trains  is  regulated  by  ordinance,  has  a  right 
to  assume  that  trains  will  not  he  run  at  s 
speed  greater  than  that  allowed  by  the 
ordinance.  Corrett  v.  B.  0.  J?.  A  M.  R.  R. 
Co.,  18  R.  22. 

If  the  engineer  unnecessarily  and  wantonly 
sounds  the  whistle  near  a  highway,  and  thus 
frightens  a  team  of  horses  on  the  highway, 
causing  it  to  run  awav  and  kill  another 
horse,  the  owner  of  the  latter  may 
recover  therefor  from  the  railroad  com- 
pany. Billman  v.  IndianapoUs  ete.  R.  R. 
Co.,  40  R.  230. 

It  is  the  duty  of  the  company  toward  a 
person  injured  by  its  train  to  stop  the  train, 
and  remove  him  to  a  place  of  safety ;  an<l  in 
so  doing,  the  company's  agents  must  be 
regarded  as  acting  in  the  course  of  their 
employment,  and  for  their  negligence  therein 
the  company  is  liable.  Where,  therefore,  a 
person  who  was  injured  by  a  train,  and  was 
apparently  dead,  was  removed  by  the  agenu 
of  the  company  to  a  warehouse,  where  he 
was  lockeci  up  for  the  night,  and  it  was 
found  on  opening  the  warehouse  in  the 
morning  that  he  had  come  to  consciousness 
during  the  night,  and  had  afterwards  died 
from  hemorrhage  of  an  artery  which  had 
been  severed  by  the  collision, — held,  that 
the  company  was  liable  for  the  negligence 
which  caused  his  death.  Northern  Cent 
R*y  Co.  v.  State,  96  D.  545. 

Plaintiff  desired  to  cross  defendant's  track 
at  a  public  crossing,  but  was  prevented  from 
doing  so  by  a  train  of  defendant's  can 
standing  at  that  point.  She  then  attempted 
to  cross  at  another  place,  where  there  was 
no  public  crossing,  and,  in  so  doing,  was 
struck    and    injured    by    defendant's 
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BM,  that  notndthBtanding  the  faet  that 
plaintiff  waa  not  rightfully  on  the  tnusk  at 
the  plaoo  of  the  injnrjr,  ytt,  if  the  injury 
might  have  been  aroided  by  the   nee  of 


ordinary  oare  and  oaation  by  the  defendant^ 
the  latter  was  liable  therefor.  Brown  ▼. 
ffantdbaleie.  R.  B.  Co.,  11  R.  420. 

The  plaintiff's  intestate  was  engaged  in 
peddling  kindling  wood,  with  a  horse  and 
wagon«  in  a  oity  street*  near  a  railroad 
croesing.  The  rails  were  laid  without  any 
planking  or  filling.  While  the  intestate 
was  Tory  near  the  team  soliciting  a  enstomer, 
an  a^roaching  train  frightened  the  horse. 


a   ▼•• 
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tain,  when  they  have  omitted  to  give  a  signal 
required  by  law.  Until  some  proof  is^ven 
tending  to  show  that  the  injury  resulted 
nrom  a  faUure  to  give  such  signal,  the  bnr- 
d«n  of  proving  that  it  did  not  arise  from 
sueh  failure  is  not  thrown  upon  the  oorpor* 
ation.    Ih. 

The  lessee  of  a  railroad  is  liable  for  injury 
by  neglect  to  keep  and  ring  a  bell  upon  a 
locomotiTe,  as  required  by  the  Massachusetts 
statute,  whereby  a  collision  with 
hide  crossing  the  track  is  caused. 
▼.  Old  Cohfw  B.  R,  Co,  67  D.  124. 

.«j  ii  ~_xi  -     .V     ^    ^    -.  -'       A  railroad  company  neglecting  reasonable 

•  »t  r^  pwrtly  across  the  track,  but  precautions  besides  ringing  beU,  a«  required 
owing  to  the  abMnce  of  plankmg  or  filling  by  sUtnte,  to  avoid  collision  with  a  vehicle 
the  wheels  of  the  wagon  were  prevented 
from  crossing.  The  intestate  instantly 
started  in  pursuit  on  the  horse's  running, 
and  caught  the  horse  on  the  track,  and 
while  there  endeavoring  to  get  it  off  the 
track,  he  was  struck  by  the  train  and  killed. 
The  hone  had  not  been  tied,  and  the  intes- 
tate was  not  holding  him.  There  was  a 
city  ordinance  forbidding  any  man  to  leave 
his  horse  in  the  street  unless  securely  tied. 
The  train  was  running  at  a  rate  forbidden 
by  a  dty  ordinance.  HM,  that  a  verdict 
in  favor  of  the  plaintiff  shoiUd  be  sustained. 
Wamnar  v.  DdoaDare  ttc  B,  B,  Co,,  36  R. 
608. 

98.  Omitting  to  give  aignal  on  ap- 
proaching crowing.*— A  train  shonld 
approach  a  crossmg  of  a  public  street  at  a 
moderate  rate  of  speed,  and  should  give 
timely  warning,  by  whiatle  or  other  usual 
notioe,  of  approach  of  train,  to  those  law- 
fully passing  along  the  street ;  and  if  by  ne- 
glect or  omisanm  that  duty  is  not  fulfilled, 
the  railroad  company  is  liable  for  injury  or 
deatb  resulting  therefrom,  unless  it  be 
affirmatively  shown  that  ordinaiy  care  was 
not  taken  by  the  party  injured  to  avoid  the 
aceident.  PkUadtlpldaL  He,  B.  B,  Co.  v. 
Ifafftm,  86  D.  641.  8.  P.,  Murray  v.  8.  C. 
B,  B,  Co,,  70  D.  219 ;  3nut  v.  ^tu^ton  B.  B. 
Co,,  90  D.  761 ;  O'ATaro  v.  ffutUom  B,  B,  Co., 
08  D.  61 ;  PeimapkKmkL  B.  B.  Co.  v.  Bamett, 
98 D.  846;  St.  Loms etc  B.  B.  Co,  v.  Terkune, 
99  D.  604;  Tabor  v.  Miuomi  VaUe^  B,  B. 
Oa,  2R.  617 ;  LoitimiiUe  etc.  B,  B.  Co.  v.  Obm., 
26  R.  206;  PUtalmrgh  etc.  B'y  Co.  v.  Brmon, 
33  R.  73. 

A  general  law  requiring  a  bell  or  whistle 
to  be  attached  to  each  locomotive  of  a  rail- 
road company,  and  to  be  rung  or  whistled 
before  crossing  any  other  road,  is  applicable 
to  and  binding  on  a  corporation  created 
prior  to  its  passage ;  and  an  omission  to  give 
the  required  signal  is  prima  fade  proof  of 
negligence  on  the  part  of  such  corporation. 
Oolenaetc  B.  B.  Co.  v.  Loomia,  66  D.  471. 

Railroad  corporations  are  not  liable  for 
any  and  all  damages  that  a  person  may  sus- 

*I>ut7of  company  to  give  warning  to  person 
upon  Its  track,  see  note.  t7  R.  MS-446.  \ 


at  a  turnpike  crossing,  is  liable  for  an  injury 
arising  from  such  neglect,  and  it  is  for  the 
jury  to  judge  as  to  whether  or  not  sueh 
additional  precautions  have  been  neglected. 
lb. 

Negligence  of  a  railroad  company  is  shown 
from  evidence  that  plaintiff  was  injured  by 
a  train  of  the  defendant,  which  approached 
without  si|[nals  and  ran  into  a  loaded  team 
of  the  plamtiff,  which  he  was  endeavoring 
to  drive  over  the  railroad  crossmg,  which 
had  been  recently  raised  and  rendered  diffi- 
cult to  cross.  MiUwaukee  He.  B.  B.  Cn.  v 
Hunter,  78  D.  69» 

A  statutory  requirement  that  a  beU  on  an 
engine  be  rung,  or  whistle  blown,  for  a  spec- 
ifiMl  distance  at  crossings,  imposes  a  <uity 
upon  railroad  companies,  not  only  in  refer- 
ence to  persons  approaching  jor  in  the  act  of 
passing  the  crossmg,  but  in  reference  to  all 
persons  who^  being  lawfully  at  or  in  the 
vicinity  of  the  erossing,  may  be  subjected  to 
accident  and  injury  by  the  passing  train. 
WaheJUld  v.  CoimeHiaa  etc.  B.  B.  Co.,  86 
D.  711 ;  Bemmm  r.  ChL  etc.  B*y  Co.,  51  R. 
718. 

In  case  of  omission  to  give  signal  at  croee- 
ings,  as  required  by  statute,  and  damage 
ensues  in  consequence^  the  railroad  company 
must  show  that  the  omission  was  reasonable 
and  prudent.  Wakefield  v.  GMmeetieitf  He 
J?.  JB.  Cb.,  86D.  711. 

No  culpable  negligence  is  established  by 
proving  tiiat  a  stage-coach  driver,  in  at- 
tempting to  cross  a  railroad  track,  did  not 
look  in  the  direction  from  which  the  cart 
were  approaching  until  his  horses  were  on 
the  track,  where  the  usual  signal  of  dangei 
was  not  given  as  the  stage  advanced  toward 
the  crossmg ;  and  this  although  it  appeared 
in  evidence  that  if  he  had  looked  before  he 
would  have  seen  the  cars  in  time  to  have 
avoided  a  collision.  Brown  v.  N,  Y.  Cem 
B,  B.  Co.,  88  D.  353. 

A  person  who  on  a  public  highway  ap> 
proaohes  a  railway  track,  and  can  neii^er 
see  nor  hear  any  indication  of  a  moving 
train,  is  not  chai^^ble  in  law  with  negli- 
gence for  assuming  that  there  is  no  car 
sufficiently    near    to    make    the    crossing 
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company  nrglects  to  give  warning  of  the 
approach  of  a  train,  the  trareler  is  not  de- 
barred from  reooTering  for  injury  by  coUit* 
ion  by  the  faot  that  his  horae,  frightened  by 
the  engine,  raddenly  starts  forward,  and 
draws  the  driTer  into  the  danger.  Co9grom 
y.  N.  Y,  Cent  etc  B.  R.  Co.,  41  R.  S55. 

It  is  negligent  in  a  railroad  company  t« 
mn  trains  so  near  together  at  a  highway 
orossinff  as  to  make  the  ststutory  signalf 


BnM  ▼.  Hwimm  R.  R.  Gb.,  90 
D.  T61. 

Dm  degree  of  eare  demanded  of  the  oom- 
paoy  iB  running  ita  trains  depends  apon 
oicamstaikoes,  and  whether  it  nasd  due  oare 
in  approaching  a  bridge,  or  was  negligent  in 
not  sounding  an  alarm,  is  a  question  for  a 
jury.  Pemuiflvama  R.  R.  Co.  ▼.  Bameti,  M 
D.  346. 

The  obligation  of  the  company  to  give 
ngnals  or  Marms  of  approaching  trains  de- 
pends npon  eironmatanoee.  Where  there  is 
no  reasonable  apprehension  of  danger,  no 
saeh  notice  is  required.  But  if  danger  to 
persons  or  property  may  be  reasoaably  ap- 
prehended from  a  failure  to  give  notice  of 
an  approaching  train,  it  is  the  duty  of  the 
company  to  give  such  notice,  and  its  failure 
to  do  so  is  negligence.    7%. 

Whether  a  railroad  train  should  whistle 
or  give  other  notice  of  its  approach  to  where 
the  road  eroeses  the  track  is  for  the  jury  to 
My  from  all  the  ciroumstanoee  of  the  case, 
tnd  they  should  consider  the  relative  posi- 
tions of  the  two  roads  at  the  crossing,  — 
whether  it  was  difficult  for  a  traveler  to  see 
an  approaching  train,  in  which  case  the  care 
of  the  company  should  be  increased,  whether 
the  wagon-road  was  much  traveled,  whether 
the  whistle  could  be  heard  on  it  by  a  trav- 
eler, etc    lb. 

Where  plaintiff  was  crossing  a  brids e  over 
a  track,  and  a  passins  train  whistled  when 
directly  under  the  bridge,  causing  his  horses 
to  take  fright  and  run  away,  overturn  his 
carriage,  and  injure  him,  if  under  tht  cir- 
cumstances the  sounding  of  the  whistle  was 
negligence,  it  was  a  siAcisntly  proximate 
cause  of  injury  to  warrant  recovery  against 
the  conmany.    lb, 

A  railroad  corporatioii  whcee  road  passee 
over  a  highway  bjf  a  bridge  is  not  liaole  to 
a  traveler  on  the  highway  for  damages  caused 
by  the  fright  of  his  horse  at  the  noise  made 
by  a  train  of  cars  passing  over  the  bridge  in 
the  customary  manner,  although  the  cor- 
poration know  that,  because  of  special  cir- 
cumstances, accidents  of  a  similar  character 
are  peculiarly  liable  to  happen  there,  and 
although  they  give  no  warning  of  the  ap- 

rach  of  the  train.  Favor  v.  Boiion  tmd  L, 
R.  Co.,  19  R.  364. 

In  an  action  against  a  railway  company 
for  an  injury  by  collision  at  a  street  crossing 
in  a  city,  it  being  proved  that  the  whistle 
was  not  sounded  nor  the  bell  rung,  evidence 
is  competent  to  show  an  ordinance  prohibit- 
ing such  signals.  Pemuyhania  Co.  v.  ^en- 
si^  86  R.  188. 

An  ord  inanoe  requiring  a  railway  company 
to  keep  a  watchman  at  a  street  crossing,  the 
omiasion  so  to  do  is  not  negligent  unless  it 
is  the  proximate  cause  of  an  injury.    lb. 

If  a  traveler,  driving  on  a  highway  and 
approaching  a  railroad  crossing,  is  person- 
ally free  from  negligence,  and  the  railway 


unavailing  to  warn  travelers  on  the  high- 
way. Clikago  eie,  R.  R,Co,  v.  BoffdfM,  51  R. 
761. 

98.  Effect  of  contributory  negll- 
gonoo  on  psrt  of  person  crossing  the 
track.  *—  A  railroad  company  should  pro- 
vide a  suitable  warning  of  danger  at  a  com- 
mon road  crossing,  so  as  to  prevent  injury  to 
others  as  far  as  possible ;  but  this  duty  <>n 
the  railroad  company's  part  will  not  justify 
the  omission  of  any  proper  act  of  vigilance 
to  avoid  a  collision  by  a  person  using  such 
crossing,  which  he  must  know  to  be  a  place 
of  danger ;  and  if  he  is  negligent,  he  must 
suffer  tiie  consequences,  unless  the  railroad 
company  has  been  guilty  of  negligence 
more  gross  and  willful  than  his  own. 
CkkagoSR.  I.  R.  R.  Co.  v.  SUU,  71  D.  236. 
&  P.,  Thaifer  v.  8%.  Lottii  €le,  R.  R.  Co.,  86 
D.  409 ;  BaUimore  etc  R.  R.  Co.  v.  Breinig, 
90  D.  49;  BMegdy.  N.  Y.  Central  R.  R, 
Co.,  90  D.  741;  BaUimoTt  4s  O.  R.  R.  Co.  v. 
SUUe,  96 D.  628;  Pmabmrufk  eie,  R*y  He.  Co. 
V.  CofifM,  90  R.  871. 

A  traveler  and  persons  running  a  train 
whose  tracks  cross  must  mutually  exercise 
reasonable  care.  Reeoet  v.  Delaware  sfe.  A 
R.  Co.,  72  D.  713. 

Contributory  negligence,  in  an  action 
against  a  railroad  company  for  injuries 
caused  bjr  a  train  running  into  a  team  at  a 
croesing  is  not  shown  bv  evidence  that  the 
plaintin^s  horse  balkea  at  the  .crossing, 
where  the  horse  was  a  young  horse  whose 
habits  were  not  confirmed,  and  where  his 
balking  might  well  be  attributed  to  his 
inability  to  raise  the  loaded  wagon  over  the 
track,  which  was  being  raised  at  the  cross- 
ing, and  had  been  left  in  an  unfinished 
condition.  Such  evidence  is,  therefore,  not 
ground  for  a  new  trial  as  newly  discovered 
evidence.  Milwaukee  etc.  R.  R.  Co.  v. 
Hunter,  78  D.  699. 

An  sdult  is  guilty  of  such  negligence  as 
will  defeat  recovery  against  a  railroad 
company  for  injuries,  where  he  attempts,  in 
the  night  time,  when  he  would  not  probably 
be  seen  by  the  engineer  or  conductor,  to 
get  to  a  passenger  train  by  passing  through 
a  freight  train,  which  he  knew  was  ready  to 
move  at  any  moment.  Chicago  etc.  R,  R.  Co, 
V.  Dewey,  79  D.  374. 

One,  who  without  authority,  enters  upon 
a  railway  track,  and  while  there  becomes 

^Negligence  in  crosnufr  track,  when  imputed 
to  person  injured,  tee  rote.  M  R.  6A3-456. 
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Insensible  from  providential  causes,  and 
while  in  this  state,  and  in  plain  yiew,  is  in- 
jared  by  a  train,  may  reoover  damages  of 
the  company,  although  the  injuries  were  not 
wanton  or  willfal;  bnt  otherwise  if  his  in- 
sensibility was  by  reason  of  his  volantsjry 
intoxication.  Houtton  amd  T,  OenL  Jfy  Co. 
▼.  SympkinM^  S8  R.  632. 

One  in  the  fnll  possession  of  his  faoalties» 
who  undertakes  to  cross  a  railroad  track 
when  a  train  of  cars  is  about  passing,  and  is 
straok  by  it,  is  prima /octe  enilty  of  negli- 
gence. haUy.  Maine  CenL  £  B,  Co.,  49  R. 
622. 

A  railway  company  constructed,  for  its 
track,  in  an  ungraded  and  unimproved  city 
street  an  elevated  embankment,  and  in  con- 
nection with  it  a  trestle-work  crossing  a 
creek,  high  above  the  water,  without  rail* 
ings  or  flooring.  The  plaintiff's  wife  while 
attempting  to  walk  over  the  trestle-work 
was  injured  by  a  car.  Beld,  that  the  plain- 
tiff was  without  remedy,  in  the  absence  of 
wanton  negligence  on  the  defendant*s  part, 
and  that  proof  of  a  custom  of  foot  passen- 
gers to  cross  the  trestle-work  was  im- 
proper. Maaon  v.  Missouri  Pac  B^y  Co.,  41 
R.405. 

Where  one  attempting  to  cross  a  railway 
at  a  public  crossmg  was  found  thereon 
killed  by  a  train,  and  there  was  no  proof  as 
to  his  exercise  of  care,  but  it  appeared  that 
he  was  a  careful  man,  and  familiar  with  the 
crossing  and  the  time  of  the  passing  of 
trains,  and  the  evidence  showed  negligence 
on  the  part  of  the  railway  company,  — held, 
that  the  question  of  contributory  negligence 
was  properly  left  to  the  jury.  lAiwUimik  etc 
R.  R,  Co.  V.  (7oete,  42  R.  227. 

An  intelligent  boy,  ten  years  of  age,  was 
sent  by  his  parents  on  an  errand,  on  a  street 
in  a  populous  cityv  and  while  unnecessarily 
walking  along  a  steam  railway  laid  in  the 
street  was  killed  by  a  train.  Meld,  that  his 
eontributory  negligence  defeated  a  recovery 
by  the  parents,  ^oore  v.  PennsyUsania  R. 
R,  Cb.,44R.  106. 

M.  Duty  to  look  out  for  trains.  *  — 
A  traveler  on  a  highway  approaching  its 
intersectioh  with  a  railroad  is  bound  to 
look  out  for  approachinff  trains,  and  his 
failure  to  do  so  is  negligence,  and  not 
merely  evidence  of  negligence.  Iforth 
Penruyhfama  R,  R.  Co.  v.  HeUman,  88  D.  482. 
S.  P.,  BvUerfield  v.  Wettem  R.  R.  Corp.,  87 
D.  678  ;  Qomaiea  v.  New  York  A  H.  R.  R. 
Co.,  98  D.  58;  WUcoxy.  Rome  etc  R.  R.  Co., 
100  D.  440  ;  Pennaylvama  R.  R.  Go.  v.  Beale, 
13  R.  763  ;  Pewnsyhania  R.  R.  Co.  v.  Weber, 
18  R.  407  ;  Toiman  v.  Syracuse  etc.  R,  R.  Ck., 
60  R.  649. 

A  tsaveler  approaching  a  railroad  track 
is  bound  to  use  his  eyes  and  ears,  so  far  as 
there  is  opportunity;  and  negligence  of  the 

•  Duty  of  trsreler  to  avoid  danger  at  rsilway 
crossings,  see  note.  90  D.  780-787. 


railroad  oompaajr  in  giving  "gl^l'  viU  ^<^ 
excuse  his  omission  to  be  diligent  in  such 
use  of  his  own  means  of  avoiding  danger. 
Bmst  V.  Hudson  R.  R.  R.,  100  D.  405; 
^onso^v.  New  YorkAH.  R.  R.  Co.,  98 D.  53; 
WUoox  V.  Rome  etc.  R.  R.  Co.,  100  D.  440  ; 
BeUtfontame  R*y  Co.  v.  Bunter,  5  R.  201 ; 
OrmMbee  v.  Boston  df  P.  R.  R.  Corp.^  51  R. 
354.  CoMtrasee  Bmat  r.  ffudmm  R.  R.  Co., 
90  1>.  761. 

A  person  crossing  a  railroad  track  ia 
guilty  of  negligence,  such  as  will  prevent 
his  recovery  for  injuries,  where  he  could 
have  seen  the  ears  approach,  but  turned  his 
back  to  the  direction  in  which  they  were 
coming,  and  had  his  ears  so  bandaged  that 
he  could  not  hear,  unless  he  can  prove  a 
greater  degree  of  negligence  on  the  part  of 
the  railroad  company.  Chteoffo  is  R.  /.  R. 
R.  Co.  V.  Stai,  71  D.  236. 

A  deaf  person  is  guilty  of  negligence,  who 
attempts  to  drive  an  unmanageable  horse 
across  a  railroad  track  when  a  train  is  ap- 
proaching. It  is  his  duty  to  keep  a  vigilant 
lookout,  m  order  to  see  and  avoid  the  dan- 

gir.  Illinois  Central  R.  R.  Co.  v.  Buchner,  81 
.282. 

Crossing  a  railroad  track  without  looking 
to  see  if  a  train  is  coining  is  not  conclusive 
proof  of  a  want  of  care,  where  it  appears 
that  there  is  a  double  track,  that  the  person 
injured  had  just  bought  a  ticket  at  a  station 
for  a  train  which  was  to  pass  upon  the  far- 
ther track,  and  that  the  station  agent  said 
to  him,  **  The  train  is  coming ;  we  will  cross 
over."  Warren  v.  £7tMurg  B.  R.  Co.,  85 
D.  700. 

When  the  question  whether  a  traveler 
used  ordinary  oare  and  prudence,  in  any 
given  case,  becomes  so  complicated  and  in- 
volves so  many  details  that  honest  and 
intelligent  men,  acting  without  bias  or  par- 
tiality, in  a  single  and  sincere  desire  to 
determine  according  to  the  truth,  may 
reasonably  differ  in  their  conclusions,  theo 
the  question  should  be  left  to  the  jury. 
Ernst  V.  Hudson  R.  R.  R.  Co.,  100  D.  406. 

It  will  be  presumed  that  a  person  injured 
in  attempting  to  cross  a  railroad  tracK  did 
not  look  before  crossing,  if  it  appears  that^ 
had  he  done  so,  he  would  have  seen  the  ap- 
proaching train  in  season  to  have  avoided  it. 
Wikox  V.  Rome  etc  B.  B.  Co.,  100  D.  440. 

In  the  absence  of  evidence  to  the  contrary, 
a  pers<m  who  has  l)een  killed  by  a  train  at 
a  railway  crossing  will  be  presumed  to  have 
observea  the  precautions  the  law  requires, 
and  the  burden  of  proof  is  on  the  railway 
company  to  show  that  he  has  not.  Pmslyf- 
voitia  R.  R.  Co.  v.  Weher,  18  R.  407. 

The  plaintiff  driving  over  a  railway  at  a 
highway  crossing,  his  hor^  caught  his  foot 
between  the  rail  and  planking,  and  fell 
down.  For  two  minutes  the  plaintiff  was 
busied  in  trying  to  disengage  the  foot,  when 
a  train  passing  broke  the  horse's  leg.    HeU 
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that  the  rule  that  the  plaintiff  Bhoald  bave 
fltopped,  looked  and  listened  before  diiTing 
on  the  track,  was  not  applicable.  Baughmcm 
T.  Shemamgo  and  A.  R,  R.  Co,,  37  R.  690. 

95.  ]&fect  of  obstructed  view  of 
track.  — A  railroad  company  aoonmnlated 
on  its  own  land,  near  a  highway  crossing,  a 
large  qnantit^  of  stamps  and  roots,  pom 
excavations  in  preparing  for  additional 
tracks.  In  an  action  on  behalf  of  a  person 
killed  by  the  defendant's  train  in  attempt- 
ing to  pass  over  the  crossings  —  heldt  that 
snch  aocnmnlatioiiy  although  it  might  have 
a  material  bsering  on  the  subject  of  negli- 
gence on  the  part  of  both  parties,  yet  did 
not  in  itself  establish  negligence  on  the  part 
of  the  defendants  nor  constitute  an  independ- 
ent  ground  of  recovery.  Cordell  v.  New 
York  CaU.  etc  R,  R.  Co.,  28  R.  550. 

In  an  action  for  a  fatal  injury  at  a  street 
and  a  railway  crossing,  it  appeared  that  the 
deceased  was  approaching  the  crossing  in  a 
wagon,  that  the  crossing  was  at  an  acute 
an^le,  and  the  view  was  so  obstructed  by 
trees  and  corn  that  a  train  could  not  be  seen 
beyond  ten  yards  from  the  track  and  then 
for  only  tifty  yards.  'Xhe  train  was  moving 
€orty  miles  an  hour  without  giving  warning. 
It  did  not  appear  that  the  deceased  stoppM 
or  looked  and  listened.  Held^  that  a  non- 
suit for  contributory  negligence  was  im- 
proper.    Sckmn.  y.Penn.  R.  R.  Co.,  52  R.468. 

96.  Plaintifr  must  show  himself 
free  from  negligence.  —  The  use  of  a  rail- 
road track,  cutting,  or  embankment,  belongs 
exclusively  to  the  company  except  where 
public  ways  cross  it.  Philadelphia  and  Read. 
R.  R.  Cb.v.  HummeO,  84  D.  457. 

The  company  is  not  liable  for  injury  to 
a  person  on  its  road  where  he  had  no  right 
to  be,  unless  want  of  ordinary  care  on  the 
part  of  the  company  is  affirmatively  shown. 
/&. 

In  an  action  aeainst  a  railway  for  killing 
a  person  at  a  highway  crossing,  it  must  be 
affirmatively  shown  that  the  deceased  was 
free  from  negligence.  Indiana  etc,  R'y  Co.  v. 
Oreens,  55  R.  736.  Contra  Bee  Pentulyvania 
R.  R.  Co.  V.  Wef^r  18  R.  407. 

97.  Ix^uries  to  children  playing  on 
track.  —  A  railroad  company  is  bound  to 
exercise  a  high  degree  of  caution  at  places 
and  under  circumstances  where  persons 
may  be  upon  its  tracks ;  and  if,  by  its  fail- 
ure to  do  so,  a  child  of  tender  years  is  injured, 
the  company  is  liable  in  an  action  by  the 
child,  although  the  parent  or  custodian  of 
the  child  is  negligent  in  permitting  it  to  be 
upon  the  track,  or  in  not  keeping  a  proper 
lookout  for  the  cars.  Belle/oiiCaine  4b  /.  R. 
R.  Co.  V.  Snyder,  98  D.  175. 

If  an  infant  eighteen  months  old  gets  upon 
a  railroad  track  in  consequence  of  the  fail- 
are  of  the  railroad  company  to  erect  a  fence 
as  required  by  law,  and  is  run  over  and  in- 
jured by  a  tnun  on  the  track,  the  company 


is  liable  to  it  for  the  injury,  if  the  parents 
exercised  ordinary  care  in  guarding  the 
child.  SdMdl  v.  MUwaukee  tic  R*f  Co.,  99 
D.  1^S ;  FUtQenUd  v.  8t.  Patd  tie.  R'y  Co., 
43  R.  212. 

An  infant,  six  er  seven  years  old,  lying 
insensible  or  asleep  on  a  railway  tnok, 
near  a  biff h way  crossing,  was  injured  by  a 
train.  He  was  perceived  by  the  fireman  and 
engineer  in  time  to  stop,  but  they  supposed 
him  a  bunch  of  leaves  or  weeds,  untu  too 
late.  No  warning  signal  was  given.  His 
parents  had  forbidden  him  to  go  on  the 
track.  Held,  that  a  recovery  was  warranted. 
MeekBT.  Southetn Pac,  R,  R.  Co.,  38  R.  67. 

A  boy  seven  years  old,  without  the  fault 
of  his  parents,  wandered  to  a  railroad  sta- 
tion, entered  a  pansenger  train  and  was  car- 
ried to  a  distant  station,  where  the  conductor 
put  him  off,  leaving  him  in  charge  of  no  one, 
and  giving  no  instructions  concemhig  him. 
The  child,  left  to  himself,  went  upon  the 
track  near  a  highway  crossing,  wnere  he 
could  be  seen  for  three-fourths  <if  a  mile  by 
persons  in  charge  of  a  train  coming  from 
the  south.  A  freight  train  moving  north- 
ward in  the  day-time,  on  an  ascending 
grade,  where  it  -could  easily  have  been 
stopped,  ran  upon  and  killed  the  child. 
Held,  that  the  railroad  company  was  liable. 
Jndianajoolii  etc  R'y  Co.  v.  Pitur,  58  R.  387. 

A  railroad  company  is  not  answerable  in 
damages  for  injury  to  a  five-year-old  child, 
resulting  from  being  struck  by  one  of  the 
company's  engines  while  attempting  to  cross 
the  track  between  such  engine  and  a  coal 
train  which  was  running  ahead  of  it,  unless 
there  is  proof  of  want  of  ordinary  care  in  the 
engineer  at  the  time  when  and  place  where 
the  injury  occurred.  PItiladelp/da  etc  R.  R. 
Co.  V.  Spearen,  86  D.  544. 

Defendant's  railway  train  ran  over  and 
injured  a  child  four  years  of  age,  playing  on 
its  track.  The  place  in  question  was  a  out- 
tini;  through  a  led^e,  near  which  the  plain- 
tiff lived  with  his  mother.  There  were 
liouaes  on  both  sides  of  the  track  upon 
the  ledge  and  beyond  it,  and  the  cutting  was 
unfenced  at  both  ends.  The  cutting  was 
400  feet  from  any  public  street,  but  people 
were  accustomed  to  pass  through  it.  Held, 
that  the  plaintiff  was  a  trespasser,  and 
could  not  maintain  sn  action  for  the  injury, 
there  bein(<  no  evidence  of  malice  or  gross 
and  reckless  carelessness.  Morrissey  v. 
Eastern  R.  R.  Co,,  SO  R.  686. 

A  l)oy.  four  or  live  years  old,  unaccom- 
panied, climbed  upon  a  railroad  car,  stand- 
ing alone  on  a  switch-track  on  a  sli<;htly 
descending  grade,  with  brakes  fastened,  un- 
fastened uie  brakes,  and  thus  started  the 
car,  and  then  jumping  or  falling  off,  was 
run  over  by  the  car  and  killed.  Held,  that 
there  was  no  liability  on  tlie  part  of  the 
railroad  company.  Central  Branch  etc  R, 
R,  Co.  V.  Henigh,  33  R.  167. 


2854 


BAILROAD  COMPANIES.  IV,  1. 


For  iBdex  to  Kotos  la  Amerloan  Deoitloni  and  Avkerloan  Roporta,  soe  Tolamo  I. 


Except  at  publio  eroMings  a  railway 
company  owes  do  duty  to  the  parents  of  a 
voung  child  on  its  track,  nor  to  the  child 
itself.  Oauleif  ▼.  PiUaburgh  etc  R"y  Co.,  40 
K.  664. 

A  boy.  fire  or  six  years  old,  went  for  his 
awn  amusement  on  the  platform  of  a  rail- 
way station,  and  stood  at  the  edge  to  watch 
an  approaching  train.  The  train  drew  np 
at  the  rate  of  three  or  four  miles  an  honr, 
and  an  iron  step,  bent  and  projectins  a  few 
inches  outward,  struck  and  injured  him. 
ffeldt  that  he  could  not  recover  therefor. 
Baltimore  and  O.  B.  R,  Co.  ▼.  SchwindUng, 
47  R.  706. 

A  railway  turn-table,  which  was  attract- 
ire,  but  dangerous  to  children,  was  left 
exposed  and  unfastened  in  a  public  place, 
and  many  children  were  in  the  habit  of 
going  on  it  to  play.  Held,  that  the  railway 
company  were  liable  for  an  injury  done  by 
the  turn-table,  while  being  moved  by  other 
children,  to  a  child  se^en  years  old,  and  that 
the  fact  that  the  child  was  a  trespasser  did 
not  relieve  such  company.  Keffe  v.  MUwcnh 
lee  etc.  R.  R.  Co,,  IS  R.  393;  Nagel  v.  Mis- 
tottri  Pac  R.  R.  Co.,  42  K.  418;  Bvandch 
V.  O.  etc  R'y  Co.,  44  R.  6S6;  Contra  see 
St  LauU  etc.  R.  Co.  v.  BeO,  25  R.  269. 

A  boy,  twelve  years  of  age,  was  injured 
while  playing  on  a  railway  turn-table,  left 
unlocked  and  unguarded,  in  an  open 
orairie,  where  persons  frequently  passed. 
fieU,  Uiat  tiie  questions  of  nesligence  and 
contributory  negligence  were  for  the  jury- 
KanMOM  OenL  B^y  Co,  v.  Fitummom,  81  R. 
203. 


d.    Injuries  to  Employ 

98.  Duty  of  oompan^  to  provide 
against  ac&dents. — A  railroad  company 
must  furnish  its  servants  safe  materials  and 
structures,  and  keep  its  road  and  works  and 
all  portions  of  the  track  in  such  repair,  and 
so  watched  and  tended,  as  to  secure  the 
safety  of  all  who  may  lawfully  be  upon  them, 
whether  passengers,  servants,  or  others; 
and  if  the  company  fails  in  this  respect,  its 
employees  not  knowing  of  the  defects,  and 
not  contracting  with  express  reference  to 
them,  and  being  unable  to  ascertain  them 
by  the  exercbe  of  ordinarv  precaution  or 
prudence,  the  company  will  be  held  liable 
for  su<^  iniuries  as  their  employees  may 
suffer  thereby.  Chicago  etc  R.  R.  Co.  ▼. 
Swett,  92  D.  206.  S.  P.,  JIfad  River  etc  R. 
R.  Co.  V.  Barber,  67  D.  312;  NasfmUe  etc 
R.  R.  Co.  V.  EllioU,  78  D.  506  ;  Thayer  v.  8L 
Louis  R'y  Co.,  85  D.  409;  0*Donnca  r. 
Alkghany  V.  R.  R.  Co.,  98  D.  336. 

Where  a  railroad  company  itself  is  in 
fault  as  to  its  own  peculiar  duties,  and  by 
means  of  its  neglect  of  that  reasonable  and 
ordinary  care  which  it  must  be  presumed  to 
exercise  in  regard  to  its  own  business  an  in- 
inry  is  occasioned  to  one  of  its  conductors 


or  other  employees,  the  company  is  liable  is 
damages,  unless  the  servant  was  also  in 
fault,  and  his  negligence  or  misconduct  con- 
tributed as  a  proximate  cause  to  the  injury. 
Mad  River  etc  R.  R.  Co.  v.  Barber,  87  D.  312. 

The  company  is  not  liable,  so  far  as  the 
simple  question  of  negligence  is  concerned, 
to  parents,  guardians,  or  representatives  of 
a  servant  kuled  upon  the  road,  when  they 
would  not  have  been  liable  to  such  person 
had  he  beeu  injured  siiu^ly,  and  not  killed. 
Ohio  He  R.  R.  Co.  V.  Tindcdi,  74  D.  259. 

The  company's  obligation  to  introduce 
improvements  in  construction,  apparatus, 
and  machinery  important  to  human  safety 
extends  in  favor  of  all  persons  lawfully 
using  its  road;  it  is  not  limited  to  pas- 
sengers holding  tickets  issued  by  the  com- 
pany. 8mUh  V.  New  York  etc  R.  R.  Co.,  75 
D.  305. 

The  duty  of  the  company  to  furnish  ita 
servants  safe  materials  and  structures  can- 
not be  avoided  by  the  delegation  of  the 
power  or  authori^  to  do  so  to  any  other 
or  number  of  persons ;  for  its  undertaking 
with  its  serva.nt8  in  this  regard  is  directs 
CMcago  etc  R.  R.  Co.  v.  StoeU,  92  D.  206. 

A  corporation  can  be  held  liable  for  in- 

iuries  to  its  servants  only  when  the  injury 
las  been  caused  by  the  neglect  of  its  board 
of  directors  to  perform  some  duty  which  de- 
volved upon  them.  OolwaibitB  A  /.  C  J?'y 
Co.  y.  Amoid,  90  D.  615. 

The  company  is  not  required  to  provide 
against  all  such  unforeseen  accidente  or  mia- 
fortnnes  as  could  not  be  averted  bf  the  ut- 
most care  and  dili^nce ;  and  it  is  misloading 
and  erroneous  to  instruct,  in  an  action  for 
causing  the  death  of  an  engmeer  who  waa 
killed  by  a  dead  tree  falling  across  the 
track,  that  it  was  the  duty  of  the  corpora- 
tion to  keep  the  road  free  from  all  objects 
and  obsiaructions  which  might  imperil  ths 
safe  transit  of  trains.  LouiaviUe  A  N.  R.  R. 
Co.  V.  FUbem,  99  D.  690. 

A  railroad  company,  receiving  a  loaded 
oar  from  another  company  to  be  run  over  its 
road,  is  not  bound  to  test  the  safety  of  the 
oar  for  its  servants,  but  may  assume  its 
safety  unless  the  contrary  appears.  Bottom 
V.  Chicago  etc  R*y  Co.,  41  R.  31. 

A  railroad  company  is  not  liable  for  the 
death  of  a  brakeman  caused  by  his  falling 
through  a  bridge  in  process  of  repair,  upon 
which  the  train  had  stopped  at  night.  KoinUa 
V.  Chicago  etc,  R.  R.  Co.,  54  R.   5. 

A  railroad  company  is  bound  to  adopt  and 
promulgate  rules  for  the  protection  of  its 
employees  against  one  anotner's  neffligence. 
So  held  tLH  to  repairmen  working  under  oars. 
Abel  V.  Del.  and  Hud  Canal  Co.,  57  R.  778. 

Flaini;iff*s  intestate  was  employed  by  de* 
fendant — a  railroad  company — as  a  com- 
mon laborer,  for  the  purpose  of  loading  and 
unloading  freiffht  cars.  While  thus  engaged 
he  was  ordered  by  the  depot  superintendent 
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to  Goaple  a  freight  car  with  other  oan  at- 
bu^ed  to  a  locomotive  ;  and,  having  to  go 
between  the  care  for  this  purpose,  the  en- 
gine was  so  carelessly  managed  that  he  was 
crashed  to  deatii.  The  duty  of  coupling  the 
cars  was  entirely  different  from  that  for 
which  deceased  was  hired,  ffeldf  that  plain- 
tiff conld  recover,  on  the  ground  of  the 
misconduct  of  the  company  in  exposing  the 
intestate  to  the  extra  peril  and  then  so  care- 
lessly mansging  the  engine  as  to  cause  his 
death.  Lalor  v.  Chicago  etc  £,  R.  Co.,  4  B. 
616. 

Defendant's  agent,  whoee  duty  it  was  to 
make  up  and  dispatch  trains  and  to  employ 
and  station  brakemen  thereon,  sent  out  a 
train  without  the  requisite  number  of  brake- 
men.  The  train  parted,  and  in  consequence 
of  th«  want  of  necessary  brakemen,  one 
part  collided  with  another  train,  killing 
plaintiff* s'intestate,  who  was  also  a  servant 
of  defendant.  Heii,  that  the  defendant  was 
liable,  and  that  it  was  no  defense  that  the 
agent  had  employed  necessary  brakemen, 
who  failed  to  appear  in  time  to  so  upon  the 
train.  Fl&t  v.  Boalon  A  A,  M,  S.  Co,,  13  R. 
M5;  S.  P.,  BooA  v.  BotUm  dfr  A.  M.  E,  Co.,  29 
R.V7. 

A  brakeman  in  defendant's  employ,  de- 
scending the  ladder  of  a  movine  freight  car, 
to  throw  a  switch,  was  struck  by  a  tele- 
graph pole  standing  only  eighteen  inches 
from  the  car  and  Killed.  Ae  pole  had 
been  suffered  to  remain  in  that  position 
three  years,  but  there  was  no  evidence  that 
the  defendant  put  it  there  or  knew  of  its 
existence.  There  was  no  evidence  that  the 
brakeman  knew  of  it.  HM,  that  an  action 
of  damages  for  the  killing  was  maintainable. 
Chicago  and  I.  S,  jR,  Co.  v.  Rusaell,  33  R.  64. 

The  plaintiff,  in  the  employ  of  a  railway 
company,  went  under  a  car  standing  alone 
on  a  repair  track,  by  order  of  his  foreman, 
to  repair  it,  and  was  there  injured  by  the 
startmg  of  the  car  by  an  advancing  train. 
The  tnck  was  usually  protected.  There 
was  no  proof  of  any  precautions  to  protect 
it  on  this  occasion,  ffeldf  that  a  nonsuit 
was  improper.  Luebke  v.  Chicago  etc,  R*y 
Co.,  48  R.  483.  Compare,  LuebkeY.  C^Uazgo 
etc  Ity  Co.,  63  R.  2266. 

A  railway  brakeman,  suddenly  called  to 
supper,  by  the  conductor,  slipped  on  snow 
and  ioe  accumulated  near  the  station  plat- 
form, and  was  injured.  Held,  that  the 
oompany  was  not  liable.  Piquegno  ▼. 
Chicago  etc  R.  Co.,  60  R.  243. 

A  raOroad  company  engaged  in  enlarging 
a  tannel  on  its  line,  constructed  a  magazine 
for  storing  dynamite  32  feet  from  the  main 
line,  and  about  160  feet  from  the  mouth  of 
the  tannel,  containing  a  stove  and  about 
1,100  pounds  of  dynamite.  An  explosion 
took  place  from  an  unknown  cause,  killing 
one  of  the  company's  flagmen  standing  near 
the  track.    Beid,  that  the  question  of  negli- 


genoe  was  for  the  jury.  Tissue  v.  BaUimom 
and  O.  R.  R.  Co.  66  R.  310. 

90.  Iz^iirieB  occasioned  by  defectivo 
oonatrttction.  ~*  Negligence  of  a  fellow* 
servant  cannot  be  set  up  as  a  defense  in  an 
action  against  a  railroad  company  to  recover 
damages  for  the  death  of  a  servant  employed 
on  the  road,  occasioned  by  accident  arising 
from  the  defective  construction  of  the  road. 
Chioago  etc.  R.  R.  Co.  v.  Swett,  92  D.  206. 

An  employee  of  the  company  upon  a  train 
of  cars  is  not  bound  to  know  wnether  the 
road  and  its  culverts  and  bridges  have  been 
properly  constrhcted,  or  not;  he  has  a 
right  to  rely  upon  the  implied  undertaking 
of  his  employers  that  they  have  been  prop- 
erly constructed,  and  are  safe  for  the  pas- 
sage of  trains,  and  that  his  superiors  wiU 
exercise  all  the  necessary  diligence  to  keep 
them  in  proper  repair.    lb. 

Plaintiff  was  injured,  while  in  the  dis- 
charge of  his  duty  as  brakeman  of  a  freight 
train,  by  an  awning  projecting  from  a 
station-house,  to  the  dangerous , position  of 
which  the  attention  of  the  company's  agent 
had  been  called.  In  an  action  against  the 
company,  it  did  not  appear  that  tiie  plain* 
tiff  knew  of  the  danger.  Held,  that  he 
could  recover ;  but  that  $10,000  was  excess- 
ive damages,  the  loss  of  an  arm  being  the 
extent  of  the  injury.  lUiitouCenL  R.  R.  Co. 
V.  VTsfeft,  4.  R.  693. 

A  release  of  all  claims  arising  from  the 
injury,  signed  bv  the  brakeman,  in  consid- 
eration of  a  small  sum,  would  be  a  bar  to  an 
action,  unless  obtained  by  false  representa- 
tions,   lb. 

Where  a  railway  company  buys  the  line 
of  another  company,  embracing  a  bridge 
obviously  unsafe  in  plan  and  construction, 
and  fails  to  correct  the  defects,  and  one  of  ite 
employees  is  injured  b^  the  fall  of  the 
bridge,  tiie  company  is  liable,  although  the 
bridge  had  been  in  use  for  several  yeart 
before  the  purchase  without  accident.  Vo§' 
bwrgh  v.  Lake  Shore  etc.  Ry  Co.  46  R.  148. 

It  is  negligent  in  a  railway  company  to 
have  cars  in  a  construction  train  furnished 
with  buffers  of  unequal  heights.  Towns  ▼.. 
Vkkabwrg  etc  R.  R.  Co.,  65  R*  608. 

A  railway  is  liable  for  a  personal  injury 
to  a  locomotive  engineer  caused  by  an  un- 
safe bridge,  while  the  road  was  in  course  of 
construction  and  not  open  for  trade  or 
travel  Van  Amburg  v.  Vicksburg  etc.  R, 
R.  Co..  66  R.  517. 

100.    or  want  of  repairs.  —  A 

railroad  company  is  liable  for  injury  to  one 
of  its  servants,  caused  by  a  want  of  repair 
in  the  road-bed  of  the  railroad.  Sruyw  v. 
HouMtomc  R.  R.  Co.,  86  D.  720. 

Where  the  duty  of  a  servant  of  a  railroad 
company  requires  him  to  uncouple  the  cars 
of  a  train,  which  is  ordinarily  done  while 
the  train  is  in  motion,  thereby  loosening  the 
bolt  sufficiently  to  enable  it  to  be  withdrawn 
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from  its  socket,  and  which  cannot  be  done 
while  the  train  is  standing  still,  and  he,  in 
endeavoring  to  nnconple  them  while  the 
train  is  in  motion,  steps  between  the  ears, 
bnt  meets  with  an  injury  caused  by  a  want 
of  repair  of  the  road-bed  of  the  railroad,  the 
court  cannot  mle,  as  a  matter  of  law,  that 
he  was    careless,  and    should  submit  the 

aueetion  to  be  determined  by  the  jury ;  al- 
bough  he  continued  in  the  employment  of 
the  company  after  he  knew  of  the  defect,    lb. 

Remote  nesli^enoeof  servants  in  failing  to 
keep  the  track  in  repair  will  not  relieve  the 
oompany  from  liability  to  one  of  their  fellow- 
lervants  who  was  injured  thereby.  0*Donr 
wM  V.  AUeghen^  V.  R,  R,  Co.,  98  D.  336. 

A  servant  will  be  held,  generally,  to  have 
assumed  all  the  risks  of  his  master's  busi- 
ness, which  the  master  cannot  control ;  but 
where  an  employee  of  a  railroad  is  injured 
bj  the  track  being  out  of  repair,  and  the 
ties  rotten,  this  is  not  one  of  those  ordinary 
perils  which  presumptively  every  one  in- 
curs who  ^akes  service  with  the  company, 
and  thev  are  liable.    Ih, 

A  railway  brakeman  can  maintain  an  ac- 
tion against  the  corporation  for  an  injury 
■nstained  through  its  negligence  to  have  its 
cars  inspected.  Bramn  v.  Ofdoago  tic  P.  R, 
<%..  36R.  *243. 

Plainti£f,  while  in  the  defendant's  employ 
at  a  brakeman,  was  injured  by  a  defect  in 
defendant's  road-bed,  of  which  the  section 
foreman,  whose  duty  it  was  to  keep  the 
road-bed  in  repair,  had  notice.  Ueldt  that 
the  negligence  of  such  foreman  was  the 
negligence  of  the  company,  and  that  de- 
fendant was  liable.  LewU  v.  8U  Ltmbi  etc 
R,  R.  Co.,  21  R.  385.  S.  P.,  PaiUnon  v. 
FiiUburg  A  C.  R.  R.  Co,,  18  R.  412. 

An  engineer  on  a  railway  locomotive 
was  killed  by  its  explosion  resulting  from 
its  unsafe  condition  and  want  of  proper  re- 
pair. The  engine  was  known  to  be  out  of 
repairs,  and  had  been  frequently  laid  up  for 
repair.  Heldf  that  the  defendant,  operating 
the  railroad,  was  liable,  although  he  em- 
|loved  a  competent  superintendent  of  repairs 
%ni  master  mechanics,  and  made  proper 
regulations,  and  the  negligence  was  that  of 
the  mechanics  directed  to  make  the  repairs. 
FuBar  v.  Jewett,  36  R.  576. 

A  brakeman  in  coupling  freight-cars  for 
the  defendant  was  injured  by  a  loose  dead- 
wood  on  a  car  which  had  come  from  another 
road.  The  defendant  had  competent  in- 
spectors whose  business  it  was  to  reject 
such  cars.  Held,  that  the  brakeman  could 
not  recover  of  the  defendant.  Smith  v. 
Pint  etc  R*y  Co.,  41  R.  161. 

101.  by  low  bridges.^  A  railroad 

oompany  is  not  bound  to  build  its  bridges 
high  enough  to  enable  its  employees  safely 
to  stand  upright  on  the  top  of  its  cars,  and 
a  brakeman  or  a  conductor  who  in  the  per- 
formance of  his  duty  is  injured  while  in 


that  position  cannot  maintain  an  action 
therefor,  although  he  was  suddenly  called 
upon  to  discharge  that  duty.  Baylor  v.  DeU 
aware  etc  R.  Co.,  29  R.  208  ;  Clark  v.  Rich' 
mond  ami  />.  R.  R.  Co.,  49  R.  394;  Bam- 
mareandO.  R.  R.  Co.y.  Strieker,  34 R.  291. 

An  employee  of  a  railroad  company,  who 
rides  on  the  top  of  a  freight  train,  volun- 
tarily and  out  of  the  line  ofhis  employment, 
and  while  there  is  struck  and  killed  by  a 
low  bridge,  the  situation  and  character  of 
which  he  is  acquainted  with,  is  guilty  of 
such  contributory  negligence  as  prevents  a 
reoovery.  PiUtbmy  atSi  Cm  R.  R.  Co.  v. 
Semtmeyer,  37  R.  684. 

A  rsuway  company  is  not  liable  for  the 
deatii  of  a  brakeman  caused  by  a  low 
bridge,  with  the  situation  of  which  he  was 
acquainted,  and  of  which  he  had  not  oom- 
plamed.  Bronaman  v.  Lehi/jh  VaUey  R.  R. 
Co.,  57  R.  479;  Rairu  v.  St.  LouU  etc  R*y 
Co.,  36  R.  459.  And  this  although  it  had 
not  erected  danger  signal  cords.  Hooper  v. 
Columbia  and  O.  R.  R,  Co.,  53  R.  691. 

102.  Imperfbct  machinery,  tooLi, 
etc.* — 1.  Chnerai  rulec  —  An  employer 
or  master  is  liable  for  injuries  to  servants  or 
workmen  which  happen  b^  reason  of  im- 
proper and  defective  machinery  and  appli- 
ances used  in  the  prosecution  of  a  work.  It 
is  on  this  principle  that  the  proprietois  of  a 
railroad  are  responsible  for  accidents  hap- 

Sening   by   tracks   improperly    laid,    otc. 
noiov.  Houaatonie  R,  R.  Cc,fM  D.  720. 

Where  a  locomotive,  by  accident,  runs  off 
the  track  and  injures  a  servant  of  the  rail- 
road company,  the  latter  is  liable  to  the 
servant  for  such  injury  if  it  was  occasioned 
by  any  imperfection  in  the  road  or  machin- 
ery, of  which  the  company  had  knowledge, 
or  of  which  they,  in  the  exercise  of  ordinary 
care,  might  have  known ;  or  by  associatiiig 
the  servant  with  other  servants  wanting  in 
ordinary  skiU  or  care ;  or  by  other  culpable 
negligence  on  the  part  of  the  company. 
IfasJojiUe  etc  R.  R.  Co,  v.  BlUott,  78  D.  506. 

A  railroad  oompany  is  obliged  to  see  that 
engines  and  apparatus  are  suitable,  suffi- 
cient, and  ''as  safe  as  care  and  skill  can 
make  them."  This  general  doctrine  is  regu- 
lated  by  the  proportion  and  importance  of 
the  business,  and  the  perils  incident  to  it 
But  if  an  engine,  though  not  constructed 
according  to  the  latest  model,  is  shown  to  be 
safe,  and  is  well  adapted,  in  all  respects,  to  the 
service,  as  one  of  more  recent  invention  but 
of  different  oonstruction,  it  is  sufficient. 
lb. 

A  complaint  charges  a  sufficient  cause  of 
action  for  injury  caused  through  defective 
machinery  of  a  railroad  company  when  it 
states  what  defects  were  in  the  machinery ; 
that  the  defendant  had  full  notice  thereof ; 

*  Liability  of  the  company  to  employees  for  de- 
fects in  machinery,  see  notes,  41  R.  88-41  ;  67  R. 

727-729. 
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that,  neTertheleaiy  it  oftrelesdy  and  reek- 
leaal  J  canaed  the  aame  to  be  used ;  that  by 
reasoD  of  mch  ue  and  defecto,  a  fireman, 
an  employee  of  the  oompany,  waa  injnred ; 
and  that  aaid  aenrant  had  no  knowledge,  or 
meana  of  knowmg,  of  anch  defecta.  &fcfni- 
bmSLR.ItyOo.  ▼.  AmM,  99  D.  616. 

An  employee  of  a  railway  company  can- 
not reoorer  for  an  injorjr  tnatained  by  rea- 
Bon  of  an  alleged  defective  brake,  nnlesa  it 
waa  shown  that  the  company  waa  negligent, 
either  in  proyiding  the  machinery  which 
caused  the  injury,  or  in  selecting  the  me- 
chanics whoae  dnty  it  is  to  keep  it  in  good 
order.  Wtmier  ▼.  Baltimore  and  O,  M.  B. 
Co.,  3  R.  143. 

One  employed  by  a  railroad  corporation 
to  drire  a  loeomotiTe  engine  oyer  its  road 
may  recover  damages  against  the  corpora- 
tion for  personal  injuries  oansed  by  a  defect 
in  the  engine,  which  was  due  to  the  neglect 
d  the  agents  of  the  corporation  charged 
with  keeping  the  engine  m  proper  repair, 
alUiongh  the  directors  and  superintendent 
had  no  reasontosnspect  negligence  or  incom* 
petence  on  the  part  of  such  agents,  ^oftf 
▼.  FUchhirg  R.  R.  Co.,  14  R.  698. 

An  engineer  is  not  debarred  from  recor* 
sring  damages  againat  the  corporation  for 
injuries  from  an  explosion  caused  by  a  de- 
fect in  the  boiler  of  the  engine,  bv  the  fact 
that  he  was  acting  in  intentional  Tiolation 
ef  the  mlea  of  the  company,  unless  the  acci- 
dent waa  due,  in  whole  or  in  part,  to  such 
Tiolation ;  nor  by  the  fact  that  such  rules 
proTided  that  the  driver  of  an  engine  should 
be  held  responsible  for  the  condition  of  his 
engine,  must  be  sure  that  it  was  in  good 
werkin^  order,  and  must  immediately  stop, 
draw  hia  fire,  station  hia  signal  men  and 
procure  assistance,  whenever  any  defect  was 
deteeted  in  an  engine  that  would  make  it, 
in  hia  judgment^  unsafe  to  proceed  ;  nor  by 
the  fact  that  he  knew  the  eusine  was  not  in 
good  workinff  order,  if  he  did  not  know  and 
ought  not  to  nave  known  that  it  was  unsafe. 
Uk 

The  company  is  not  liable  to  an  employee 
fer  an  injury  occurring  through  neglect  of 
any  defecta  in  an  engine  which  simply  dim- 
inish iti  motive  power.  Baju$  v.  Byroeuu 
tte.B,  i?.  Cb.,  67R.  723. 

2.  Nof^'-e  to  eompa$ty  of  defect,  — An  em- 
ployee of  a  railroad  company  may  recover 
damages  for  a  personal  injury  received 
through  defecta  in  the  machinery  intrusted 
to  him  to  use  (here,  through  the  bursting  of 
the  boiler  of  a  locomotive  on  which  he  was 
employed  as  fireman),  upon  proof  that  the 
C(«poraticn  had  been  notified  of  the  weak 
or  oefeetive  condition  of  the  machinery,  and 
had  failed  to  repair  or  replace  it.  Keegan  v. 
Weatam  B,  B.  Corp.,  69  D.  470. 

The  oompany  ia  not  liable  for  injury  re- 
ceived by  a  conductor,  in  consequence  of  the 
insufficisiKqy  of  the  cars,  or  defects  in  the 
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machinery,  or  running  apparatus  ol  the 
train  under  his  charse  and  control,  where 
such  insufficiency  or  defects  were  unknown 
to  both  parties,  and  neitlier  party  was  in 
fault  Mad  Biver  ttc  B.  B,  Co.  r.  Barber. 
67  D.  312. 

Where  a  brakeman  was  thrown  from  a 
car  and  killed  by  reason  of  the  brakehead 
coming  off  the  upright  shaft,  through  the 
nut  at  the  top  being  loose  and  coming  ofi^ 
the  company  will  not  be  liable,  as  it  was  the 
brakeman's  duty  to  see  that  the  brake  was 
in  good  repair  and  in  fit  condition  for  use, 
and  to  report  its  defects  to  the  company. 
liUnoiB  Ctntral  B.  B.  Co.  v.  JeweU,  92  D.  240. 

Notices  to  the  directors  of  the  company 
that  an  engine  is  out  of  repair  and  unsafe  for 
use  is  not  of  itself  sufficient  to  render  the 
company  liable  for  injuries  which  may  result 
from  such  defect  to  the  employees  of  the 
company.  Where  they  have  placed  it  in  the 
hanas  of  a  competent  and  trustworthy 
master-machinist,  and  have  furnished  him 
with  adequate  materials  and  resources  for 
the  repair  thereof,  they  must  have  notice 
that  the  engine  is  being  used  while  unsafe 
and  out  of  repair,  or  they  will  not  be  liable 
for  injuries  to  a  fireman  employed  by  the 
company,  occasioned  by  the  explosion  of  the 
engine  *s  boilers.  Cohmbm  A  i,  C.  B^y  Co. 
V.  Arnold,  99  D.  616. 

8.  Knowledge  of  eervami  wken  Unds 
eomnany.  —  If  an  engineer  knows  that  the 
road  or  machinery  is  defective,  his  knowledge 
is  knowledge  of  such  defect  on  the  part  ef 
the  company.  NasknOe  tie,  B.  B.  Co.  v. 
KlUoU,  78  D.  606. 

Where  a  section  foreman  furnishes  to  a 
laborer  engaged  in  driving  spikes  an  iron 
maul  which  he  knows  to  be  defective,  and 
the  laborer  is  injured  in  consequence  of  such 
defect,  the  company  may  be  held  liable 
although  the  laborer  might  have  seen  the 
defect  if  he  had  inspected  the  tool.  Guthrie 
V.  LoidevUie  A  M.  B.  B.  Co.,  4^1  R.  286 ;  EaM 
Tenneseeeete.  B.  B.  Co.  v.  Duffield,41  R.  319. 

Where  an  engineer  and  fireman  were 
killed  by  an  explosion  of  a  locomotive  boiler 
which  had  been  recently  and  insufficiently 
repaired  in  the  shops  of  the  railroad  com- 
pany, the  company  is  not  relieved  from  lia- 
bility on  the  ground  that  the  repairers  and 
the  deceased  were  fellow  servanto,  although 
under  the  same  superinteDdent.  Pennayl- 
vamaeic  Canal  and  R.  B.  Co.  v.  Mason,  68 
R.  722. 

4.  lUuetrations. — Plaintiff's  intestate,  a 
brakeman  on  a  freight  train,  was  killed  on 
defendant's  railroad.  The  acciden  t  occurred 
while  deceased  was  assisting  in  making 
what  is  termed  a  ** flying  switch,"  which  is 
considered  extra  hazardous.  Deceased  was 
seen  to  stand  upon  a  car  for  the  purpose  of 
uncoupling  it  while  in  motion,  and  immedi- 
ately afterward  his  lifeless  body  was  found 
under  the  advancing  cars.    There  was  no 
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evidence  as  to  what  took  place  daring  the 
interval ;  bnt  it  appeared  that  the  car  on 
which  the  deceased  stood  was  not  snpplied 
with  the  URnal  ladder  or  handle.  Held,  (1) 
that  the  plaintiff  was  not  bound  to  raise, 
by  his  proof,  more  than  a  reasonable  pre- 
lamption  of  negligenoe  on  the  part  of  de- 
fendant^ and  tnat  if  it  appeared  that  the 
brakeman,  by  the  exercise  ot  due  care,  had 
from  time  to  time  cUscharged  his  dnt^  with- 
out injury,  this  misht  raise  a  fair  pre- 
sumption against  defendant,  and  it  would 
be  for  it  to  show  that  his  negligence  or 
some  oiroumstance  which  it  could  not  con- 
trol contributed  to  or  caused  the  accident : 
(2)  that  it  was  a  question  for  the  jury  as  to 
how  deceased  got  under  the  cars,  or  what 
caused  him  to  fall,  and  they  might  presume 
care  and  caution  on  his  part  to  save  himself 
from  harm.  Oreenle(tfr,  IlUnoisOenL  R.  R. 
Ca,  4R.  181. 

An  employee  of  a  railway  company,  while 
obeying  a  signal  to  make  a  "flying  switch  *' 
upon  a  very  dark  night,  was  run  over  and 
killed.  He  was  run  over  by  four  platform 
ears  which  had  just  been  detached  from  a 
passing  train.  There  was  on  the  four  cars 
only  one  good  brake,  which  was  on  the  rear 
oar,  and  only  one  light,  which  the  brakeman 
had  necessarily  carried  to  the  rear  oar. 
The  defective  brakes  had  l>een  out  of  order 
a  oonsiderable  time  before  the  accident. 
ffeld^  that  the  company  was  negligent  in 
providing  insuffioient  brakes  and  not  enough 
tiffhts,  and  was  liable  to  the  representatives 
of  the  employee  for  his  death.  Chkago  tic 
R'y  Co.  V.  Taylor,  18  R.  026. 

A  railway  engineer  was  killed  hy  the  ex- 
plosion of  a  locomotive  boiler.  The  boiler 
was  made  of  the  best  material,  and  by  first- 
olass  manufacturers ;  it  had  not  becm  used 
long  enough  to  create  a  reasonable  suspicion 
of  its  unsafe  condition ;  the  defect  could  not 
have  been  discovered  by  any  of  the  usual 
tests,  and  its  appearanoe  did  not  indicate 
its  unsafe  condition.  Held,  that  the  com- 
pany was  not  answerable,  being  bound  only 
to  provide  machinery  of  good  material,  oon- 
structed  in  a  workmanlike  manner.  IncUan- 
apoUa  etc  R'y  Co,  v.  Toy,  33  R.  67. 

A  railroad  locomotive  engineer,  killed  by 
defects  in  a  foot-board,  was  shown  to  have 
been  competent  and  careful,  and  exercising 
due  care  a  few  minutes  before  his  death. 
Held,  that  the  question  of  due  care  on  his 
part  was  for  the  jury.  Miuowri  Funaod  Co, 
V.  Abend,  47  R.  42S. 

108.  Biflks  assmned  by  employees. 
—  An  employee,  who  voluntsfily  engages  to 
serve  a  railroad  oompanv,  in  view  of  all  the 
hazards  to  which  he  will  be  exposed,  under- 
takes, as  between  himself  and  his  employer, 
to  run  all  the  ordinary  risks  of  the  service ; 
and  this  includes  the  risk  of  injuries,  not 
only  from  his  own  want  of  skill  or  care,  but 
likewise  tiie  risk  of  injuries  ^m  the  negli- 


gence of  his  fellow-servants.  But  this  doo> 
trine  is  subject  to  the  qualification  that  the 
employer  must  take  care  not  to  expose  the 
servant  to  any  risk,  by  associating  him  with 
other  servants  wanting  in  ordinary  skill  or 
care,  or  by  the  use  of  unsafe  or  unsuitable 
machinery,  or  by  other  culpable  negligenoe. 
NaekviUe  etc  R.  R.  Co.  v.  RUioti,  78  D.  606  ; 
Mad  River  etc  R.  R,  Co,  r.  Rarber,  67  D. 
312. 

A  servant  or  employee  of  the  oompeny, 
who  voluntarily  engages  to  serve  it,  is  pre- 
sumed to  know  that  there  are  extraordinary 
dangers  inseparable  from  such  service, 
which  human  care  and  foresight  cannot 
guard  against.  Nasheille  etc  R  R  Oo.  r. 
Etiiott,  78  D.  606. 

A  conductor  or  other  employee  of  the 
company  waives  his  own  rights,  and  takes 
risk  upon  himself,  if,  with  the  full  know- 
ledge  of  the  neglect  and  omLssion  of  said 
company  to  employ  a  sufficient  number  of 
hands  to  manage  and  safely  run  a  train,  to 
employ  suitable  and  competent  persons,  to 
keep  its  road  in  proper  repair,  to  provide  it 
with  sufficient,  nie,  and  sound  machinery, 
or  to  otherwise  perform  its  own  peouliar 
duties,  he  continues  on  in  the  business  of 
the  company,  without  any  correction  of 
such  omission  or  neglect.  Mad  River  etc  R, 
R,  Co,  V.  Rarber,  67  D.  312. 

A  railway  oompany  is  not  bound  to 
change  its  machinery  in  order  to  apply 
every  new  invention  or  supposed  improve, 
ment  in  appliances ;  and  an  employee  who 
consents  to  operate  the  machinery  already 
provided  by  we  oompany,  knowinn^  its  de- 
fects, does  so  at  his  own  risk.  Wonder  ▼. 
RaWmore  and  O.  R  Ri  Co,,  3  R.  143. 

A  railroad  oompany  may  not  oontraot  fas 
advance  with  its  employees  for  the  waiver 
and  release  of  the  statutory  liability  im- 
posed on  such  oompanies  for  negligenoe  of 
one  employee  eausmg  injury  to  another  em- 
ployee wi&out  rmrd  to  tne  negligenoe  of 
the  oompany.  Komob  Pac^  Ry  Co,  ▼. 
Piuwey,  44  R.  630;  RaiJIway  Co,  v.  Spamgk^ 
68  R.  833. 

A  brakeman  twenty-four  years  old,  who 
has  been  warned  of  the  danger  of  oouplinff 
cars,  takes  upon  himself  the  manifest  risk 
of  coupling  cars  with  double  dead-woods, 
Hathaway  v.  MUAigan  CenL  R  R.  Ox,  47  R. 
669. 

A  fireman  on  a  railway  locomotive  most 
take  the  risk  of  "bucking  snow."  Bryemi 
V.  Rurikigton,  etc  R,  Co,,  66  R.  276. 

In  an  action  by  the  servant  of  a  railroad 
company  against  the  oompany  for  an  injury 
sustained  by  means  of  a  ear's  being  thrown 
from  the  track  by  the  breaking  of  a  switeh, 
the  declaration  alleged  that  the  injury  waa 
caused  by  the  defendant's  negligenoe,  let* 
in  not  having  a  proper  switch  at  the  plaos^ 
and  2d,  in  the  imperfection  of  its  ears  by  tiie 
want   of  proper  eheck-ehalns.      Metdf  U 
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That  the  oompany  was  not  responsible  for 
bidden  defects  not  discoTermble  oy  the  most 
earefnl  inspection ;  and  2,  it  appearing  that 
plaintiff  knew  that  some  of  the  defendant's 
ears  had  no  check-chains  and  were,  therefore, 
not  aafe,  that  he  asmmed  the  risk  incident 
thereto,  although  he  had  not  prior  to  the 
accident  noticed  the  absence  of  them  from 
the  particular  oar.  Ladd  ▼.  J^ew  Bec^fcrd 
n,  B,  Co.,  20  R.  331. 

A  locomotiTe  engineer,  while  leaniii(^  ont- 
side  an  engine  in  motion,  and  lookin|^  back 
for  a  signal  from  the  condnetor,  was  mjnred 
by  his  head  coming  in  contact  with  a  signal 
post  three  feet  eight  inches  distant  from  the 
track,  and  yisible  half  a  mile  away.  There 
were  many  other  signal  posts  and  other 
erections  along  the  track  at  the  same  dis- 
tance from  it.  He  knew  of  those  facts,  bat 
had  not  noti<^  this  particnlar  post.  HM, 
that  he  was  not  entitled  to'recoTer  for  the 
injnry,  as  he  knew  the  danger  and  assumed 
the  risk.  Lovejcy  ▼.  Boston  a$id  L.  R.  R. 
Corp.,  28  R.  206. 

A  brakeman  was  injured  by  catching  his 
foot  in  the  gnard  of  a  switch.  The  guard 
was  of  T  rail,  the  kind  in  general  ase,  and 
it  appeared  that  U  rail  would  have  been 
safer,  although  not  in  general  use.  The 
brakeman  knew  the  character  of  the  rail 
and  continued  in  the  service  without  objec- 
tion. Hdi^  that  tiie  railway  company  was 
not  responsible.  8nM  ▼.  St.  LouU  etc.  Jffy 
On.,  33  R.  484. 

A  switchman  had  been  sent  by  the  de- 
fendants to  switch  a  car  owned  b^  another 
railroad  oompany  to  be  loaded  with  nitro- 
riycerine  bv  the  consignor  of  that  company. 
Owing  to  the  negligence  of  the  servants  of 
that  consignor  l&ere  was  an  exnlosion,  by 
wfaieh  the  switchman  was  killed.  The 
switchman  knew  the  dangerous  character 
d  the  work.  JBM,  that  defendant  was  not 
liable.  Foky  ▼.  Ckkago  etc  i?V  Co,,  42  R. 
481. 

A  brakeman  was  killed  in  trying  to  couple 
a  freight  car  from  another  road,  to  a  caboose, 
by  reason  of  the  difference  in  height  of  the 
conplinfls,  which  was  apparent.  Held,  that 
his  employer  was  not  liable.  Kelly  ▼.  Abbott, 
63  R.  292. 

An  employee  complained  to  the  yard- 
master  that  th^  work  on  which  he  was 
engaged  was  unsafe,  because  enough  hands 
were  not  furnished  to  perform  it.  No 
promise  to  furnish  more  was  given.  The 
employee  continued  in  the  service  and  was 
injured.  ffeU^  that  he  was  not  negligent  as 
a  matter  of  law.  Thorpe  v.  Jio.  Pac  R*y 
Cbu,  68  R.  120. 

A  track*walker  sued  the  oompany  for  per- 
sonal injuries  by  the  fall  of  a  lump  of  coal 
from  a  tender  on  which  it  was  carelessly 
pfled  up.  His  own  testimony  showed  that 
he  knew  the  habit  of  thus  overloading  tenders 
and  had  seen  lumps  of  ooal  on  the  track. 


Held,  that  he  could  not  recover,  1 .  Because  he 
assumed  the  risk ;  2.  Because  there  was  not 
necessarily  any  negligence  in  this  manner  of 
piling  the  ccal ;  3.  Because  the  coal-heavers 
and  firemen  were  fellow-servants  with  the 
track-walkers.  Sdadtii  v.  Chkago  etc  R.  R. 
Co.,  68  R.  881. 

104.  Eflbct  of  contributory  negli- 
gence  of  servant  ^nred.  — A  plaintiff 
seeking  to  recover  damages  from  the  com- 
pany for  injury  received  by  him  while  acting 
as  conductor,  and  caused  by  the  company's 
failure  and  neglect  to  provide  the  train  with 
sufficient  hands,  and  suitable  and  safe 
machinery,  etc.,  must  lay  a  sufficient  founda- 
tion for  a  recovery  and  judgment,  in  addi- 
tion to  the  allegation  that  he  had  not  a 
knowledge  of  the  insufficiency  or  defects 
which  were  the  alleged  cause  of  the  injury, 
that  he  had  exercised  due  care  and  diligence 
in  the  use  and  examination  or  inspection  of 
the  cars,  machinery,  etc.,  belonging  to  the 
train,  while  the  same  were  in  his  charge  and 
under  his  direction.  Mcut  River  etc.  R.  R. 
Co.  V.  Barber,  67  D.  312. 

A  conductor  was  knocked  from  a  freight 
train  and  killed  by  a  projecting  roof  of 
defendant's  depot.  He  was  familiar  with 
the  road,  had  passed  over  it  daily  for  a  long 
time,  and  the  roof  had  not  been  altered  after 
he  entered  the  defendant's  employ,  fftld, 
that  the  oompany  was  not  liable.  Oibeon  v. 
Efrie  R'y  Co.,  20  R.  662. 

It  is  not  negligent  for  the  engineer  of  a 
railway  passenger  train  to  stay  at  his  post 
in  the  face  of  an  impending  collision.  Perm' 
tylvcofda  Co.  v.  Roney,  46  R.  173. 

Where  an  en^eer  is  killed  by  the  derail- 
ment of  the  engine  in  consequence  of  a  neg- 
liffent  defect  in  the  track,  he  is  not  charge- 
able with  contributonr  negligence,  although 
he  knew  that  the  air  brake  was  out  of  order, 
and  if  it  had  been  in  order  the  accident 
might  have  been  pi  evented.  Flytm  v.  Kan' 
easCUy  etc.  R.  R.  Co.,  4,1  R.  99. 

An  employee  was  killed,  while  coupling 
cars  loaded  with  iron,  by  being  caught 
between  the  projecting  ends  of  the  iron. 
The  iron  was  loaded  in  the  ordinary  way, 
and  the  deceased  knew  and  had  been  warned 
of  the  danger,  and  had  been  specially  warned, 
on  the  day  of  his  death  to  stoop  when 
coupling  cars.  Held,  that  it  was  error  to 
submit  the  question  of  extraordinary  risk  to 
the  jury,  and  that  there  could  be  no  recov- 
ery.  Northern  Cent.  R'y  Co.  v.  Htueon,  47  R. 
690. 

An  employee  was  sent  on  a  wrecking  train 
in  charge  of  one  person  as  engineer  and  con- 
ductor. In  violation  of  the  rule  of  the 
company  he  rode  on  the  engine.  By  the 
negligence  of  the  engineer  an  accident  oc- 
curred by  which  he  was  killed,  in  conse- 
quence of  his  position  on  the  engine.  Held, 
1.  That  he  was  guilty  of  contributory  neg- 
ligence; 2.  That  he  and  the  engineer  and 
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conductor  were  fellow-servants,  and  no 
action  would  lie.  Abend  r,  Tenre  Haute  and 
I  /?.  H,  Co,,  53  R.  616. 

On  the  defendant's  railway  was  a  bridge 
with  sides  five  feet  high,  eoming  up  one  foot 
above  the  floor  of  the  engine-oab,  and  thir- 
teen and  a  half  inches  from  the  sides  of 
passing  engines.  The  plaintiff's  intestate, 
a  fireman,  well  knowing  the  character  and 
situation  of  the  bridse,  without  orders  and 
in  violation  of  the  rules,  opened  the  ai^-pan, 
whereby  fire  was  communicated  to  woolen 
waste  in  a  journal  box.  Then  without  orders 
or  necessity,  he  stood  outside  of  tiie  engine 
on  the  steps  of  the  engine  and  tender,  and 
endeavored  to  extinguish  the  fire  with  a 
hose,  and  while  so  employed  he  was  struck 
by  the  side  of  the  bridge  and  killed.  Heli^ 
that  the  company  was  not  liable.  Sheekr 
V.  Cfiesapeake  and  O.  B.  E,  Co,,  59  R.  654. 

106.  Company  when  liable  for  act 
of  oo-aervant. — A  railroad  companv  which 
employs  a  servant  known  by  it  to  be  unfit 
for  the  business  is  chargeable  with  the  con- 
sequences of  such  servant's  carelessness. 
Frazier  v.  Petmsyhania  M,  Ji,  Co.,dO  D.  467. 
S.  P.,  Oibnan  v.  Eastern  R.  £.  Co.,  90  D. 
210. 

A  servant  of  the  company,  improperly 
absent  without  leave,  if  received  on  one  of 
the  company's  trains,  other  than  that  to 
which  he  belones,  without  objection  from 
the  conductor,  who  is  authorized  and  charged 
with  the  duty  of  excluding  all  persons  not 
*awfully  entitled  to  be  on  the  train,  may 
recover  for  an  injury  caused  by  a  collision 
while  on  such  train.  WaMum  v.  NatHmUe 
As  C,  B,  R,  Co.,  75  D.  784. 

The  responsibility  of  railroad  companies 
for  injuries  resultmg  from  negligence  of 
en^eers  is  graduated  by  the  class  of  persons 
injured.  As  to  strangers,  ordinary  negli- 
gence is  sufficient ;  as  to  subordinate  em- 
ployees associated  with  the  engineer  in 
conducting  the  cars,  tlte  negligence  must  be 
gross ;  but  as  to  employees  m  a  different  de- 
partment of  service,  unconnected  with  the 
running  operations,  ordinary  negligence 
may  be  sufficient.  LowamUe  etc,  R,  R,  Co. 
V.  ColUne,  87  D.  486. 

Where  plaintiff  was  injured  through  the 
alleged  intemperence  of  a  switchman  m  de- 
fendants' employ,  and  it  is  claimed  tJiat  he 
is  habitually  intemperate,  evidence  that 
that  is  his  general  reputation  is  admissible 
to  show  that  the  defendants,  if  they  used 
due^  care,  might  have  known  that  he  was 
habitually  intemperate,  and  therefore  an 
unsuitable  servant  to  be  employed  by  them. 
Qihnan  v.  EcuOrm  R.  R.  Co.,  90  D.  210. 

Where  a  railroad  engineer  is  wild,  reck- 
less, and  careless,  and  is  going  down  grade 
at  such  an  improper  and  excessive  rate  of 
speed  as  to  necessitate  the  setting  of  the 
brakes,  and  where  the  setting  of  the  brakes 
caused   the   train   to    oscillate    violently, 


throwing  the  brakeman  from  the  train  and 
killing  him,  the  railroad  company  is  liable 
for  damages  for  such  killing,  if  the  incomue- 
tence  of  the  engineer  was  so  generailv 
known  that  they  would  be  held  to  a  knowl- 
edge of  it.  lUinoie  Central  R.  R.  Co.  ▼. 
JeweO,  92  D.  240. 

The  implied  undertaking  of  employees  in 
the  same  service  to  risk  oontinffencies  which 
the  ordinary  skill  and  care  of  each,  in  his 
line  of  service,  could  not  avert,  does  not  ex- 
onerate the  company  from  liability  for 
damages  resultins  to  one  of  such  co-agents 
from  the  extraordinary  or  gross  negligence 
of  another  of  them.  LotdsviUe  A  S.  R.  R. 
Co.  V.  Filbem,  99  D.  690. 

The  company  is  liable  tar  the  death  of  an 
engineer,  if  the  section  boss  or  some  other 
agent  of  the  comuan^  than  the  engineer 
was  alone  guilty  of  willful  negligence  cens- 
ing the  death,  tiotwithstanding,  m  his  own 
sphere,  the  engineer  may  have  been  guilty 
of  some  neglect  of  duty.    lb. 

Under  a  statute  making  railroad  com- 
panies liable  to  their  employees  for  injuries 
sustained  by  them  by  the  negligence  of  their 
other  employees,  a  railroad  company  is 
liable  for  an  injury  suffered  by  a  detectiTe 
in  its  employ,  while  in  the  discharge  of  his 
daty>  through  the  n^ligenoe  of  an  engineer 
on  a  passenger  train.  J'yne  ▼.  Chkojgo  etc. 
R.  R.  Co.,  37  R.  198. 

A  railway  company  is  liable  for  an  injury 
sustained  by  one  of  its  brakemen,  by  the 
fall  of  a  derrick  erected  by  its  employees  at 
the  side  of  its  track,  in  such  a  position  ae  to 
be  liable  to  cave  away  witk  the  bank, 
and  negligently  suffered  to  to  remain. 
Holderi  V.  FUehbwrg  R.  R.  Co.,  37  R.  343. 

In  an  action  on  behalf  of  a  fireman  killed 
by  the  washing  out  of  a  culvert,  the  negli- 
gence of  the  company's  bridge-builder  in 
constructing,  and  of  the  roadmaster  in  re- 
pairing the  culvert  is  attributable  to  the 
company,  although  they  were  ordinarily 
skilllul  and  careful  men  in  their  sever^ 
employments.  Davie  t.  CenL  VL  R.  R.  0(k, 
45  R.  590. 

A  railroad  company  cannot  free  itaelf 
from  liability  for  negligence,  by  an  agree- 
ment of  lease  placing  its  employees  and 
trains  under  the  control  of  the  manager  of 
another  railroad.  Wabash  etc  R'y  Co.  ▼. 
Peuiofi,  46  R.  705. 

As  to  whether  a  brakeman  can  recover 
against  his  company  for  an  injury  received 
:n  consequence  of  the  conunctor's  managing 
the  locomotive  in  the  engineer's  absence, 
the  court  were  equally  divided.  Rodman  v. 
Midugom  CenL  R.  iZ.  O).,  54  R.  348. 

A  railway  company  is  liable  for  the  death 
of  its  engineer  on  one  train,  caused  by  the 
negligence  of  its  conductor  on  another  train 
and  ite  telegraph  operator.  Madden  ▼•  CAes- 
egpeahe  a$id  0.  R'f  Co.,  57  R.  695. 

The  conductor  of  a  train  of  cars  was  in* 
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jiired  m  oonseqnence  of  the  misnianagement 
of  the  looomotWe  by  a  tireTnan  who  had  been 
pUoed  in  charge  of  the  engine  by  the  agents 
of  the  oompany.  In  an  action  for  damages 
against  the  company, —  held,  that  they  were 
responsible  on  the  ground  that  they  were 
''negligent  or  nnmindfol  of  their  dnty  in 
employing  oompeteni  and  skillfnl  serrants 
m  the  execution  of  their  bnsineas,  and  injury 
resulted  therefrom  to  a  fellow-servant. 
Harper  ▼.  Indkmapo&i  €fe.  R,  B,  Oo,,  4  R. 
353. 

A  flreman  on  a  locomotire  engine  care- 
lessly threw  a  lump  of  coal  from  the  tender, 
which  struck  and  lolled  a  track  repairer, 
•errant  of  the  same  oompany,  standing  near. 
Heidf  that  the  company  was  liable  in  dam- 
ages. Chicago  etc  M.  B.  Go,  ▼.  Moranda,  84 
K.  168. 

An  employee  ol  a  railroad  oompany  was 
injured  by  one  of  its  locomotive  engines, 
owiujE  to  tiie  neffligence  or  incompetency  of 
the  fireman,  who  against  the  rules  of  the 
company  had  been  temporarily  left  in 
charge  of  the  engine  by  the  engineer.  The 
master  mechanic  of  the  oompany,  whose 
duty  it  was  to  employ  and  discharge  the 
engineers  and  firemen,  knew  that  the  en- 
gineers generally  were  in  the  habit  of  so 
leaving  &eir  en^es.  Held,  that  the  com* 
paay  was  liable  for  the  injury.  Ohh  and 
M.  B'p  Co.  V.  CoOarn,  38  R.  134. 

A  railwajr  section  foreman,  retumins 
from  work  with  his  crew  oa  a  haind  car,  and 
meetinff  a  train,  transferred  the  oar  to  a 
parallel  track  operated  by  another  com* 
pauy,  as  had  previously  been  done  occas- 
ionally, but  without  the  knowledge  of  either 
oompAuy,  and  on  that  track  ms  car  was 
negligently  run  against  a  oar  containing 
section  men  of  that  road,  whereby  one  m 
the  men  was  injured.  Held,  that  the  fore- 
man's Employers  were  liable.  PUtebmrgh  etc 
BTy  Co.  V.  Kirk,  62  B.  676. 

106.  When  not  ao  liable.  — -  A  rafl- 
road  oompany  is  not  liable  to  a  conductor  or 
other  employee  for  injury  resulting  from  the 
carelessness,  negligence,  or  misconduct  of 
another  employee,  when  both  are  engaged  in 
a  common  service  and  no  power  or  control  is 
exercised  by  the  one  over  the  other.  Mad 
Rivn-  efc.  B.  B.  Co.  v.  Bttrber,  67  D.  312.  S.  P., 
Chieaffodf  A.  B.  B.  Co.  v.  Murphy,  5  R.  48. 

A  nulroad  company  is  not  liable  to  one 
employee  for  injuries  occasioned  by  another, 
where  both  are  engaged  in  the  same  under- 
taking ;  and  it  makes  no  difference  that  the 
injury  is  the  result  of  negligence  of  an  em- 
ployee of  higher  authority,  to  whom  the  in- 
jured employee  is  subject,  and  from  the  con- 
wquences  of  whose  negligence  he  cannot 
guard.  7%iyer  v.  SL  Lomn  etc.  B.  B.  Co.,  85 
D.  409.  8.  P.,  Laning  v.  New  York  Cent  B. 
B.  Co.,  10  R.  417. 

A  railroad  corporation  must  use  every 
reaeoaable  oare  in  proper  e<Mistmction  of  its 


road,  and  in  supplying  it  with  necessary 
equipments,  including  properly  constructed 
engines,  and  necessary  and  proper  materials 
for  its  repair,  and  the  selection  of  competent, 
skillful,  and  trusty  subordinates.  If  these 
duties  are  performed  with  care  and  diligenoe 
by  the  directors,  and  one  of  the  employees 
so  employed  is  guilty  of  negligence,  by  which 
an  injury  occurs  to  another  employee,  the 
company  is  not  responsible.  CokimbuB  A  I. 
C  B'y  Co.  V.  ArwoUl,  99  D.  616.  8  P., 
OVormeilY.  Baltimore  etc  B.  B.  Co.,  83  D. 
649 ;  Davis  v.  Deiroil  ds  M.  B.  B.  Co.,  4  R. 
364. 

Where  a  brakeman  knows  his  conductor 
to  be  habitually  careless,  ^  and  chooses  to 
continue  in  service  with  him,  and  does  not 
inform  the  company  of  his  known  acts  of 
carelessness  and  refuse  to  serve  with  him, 
he  cannot  recover  against  the  company  for 
injuries  suffered  from  further  carelessness, 
even  though  the  companv  also  knows  it. 
Fraxier  v.  Permsyivania  B.  B.  Co.,  80  D.  467. 

An  employee  of  a  railroad,  traveling  from 
his  home  to  his  post  of  duty  and  back  upon 
the  cars  of  the  company,  free  of  charge,  as 
stipidated  for  in  the  contract  of  service,  is 
not  a  passenger,  and  the  oompany  is  not 
liable  for  his  death  caused  bv  so  traveling 
by  the  negligence  of  a  co-employee.  Vickv, 
New  YorkCenL  etc  B.  B.  Co.,  47  R.  36. 

One  employed  about  a  railway  engine- 
house,  to  wipe  the  engines  and  open  and 
shut  the  doors,  and  the  like,  is  not  entitled 
to  recover  of  the  company  for  an  injury  sus- 
tained by  him  in  shutting  the  doors  by  the 
negligence  of  a  «o-employee,  under  a  statute 
giving  the  right  of  recovery  in  such  cases 
when  the  injury  is  "in  any  manner  con- 
nected with  the  use  and  operation  "  of  the 
railway.  Mahne  v.  Burlington  etc  B'y  Co. 
47  R.  813. 

The  fireman  of  a  locomotive  was  killed 
through  the  alleged  negligence  of  a  switch- 
man of  the  road.  A  prior  act  of  neglect 
had  been  charged  upon  the  switchman,  but 
upon  investigation  by  the  defendant's  gen- 
eral agent,  he  was  retained  in  his  position. 
He  had  at  aU  other  times  appeared  compe- 
tent and  faithful.  Held,  that  no  negligence 
could  be  imputed  to  defendants  in  retaming 
the  switchman  in  their  employ,  and  that, 
therefore,  they  were  not  liable  for  the  death 
of  the  fireman.  Baulec  v.  New  York  and  H. 
B.  B.  Co.,   17  R.  825. 

A  fireman  was  killed  by  a  collision  be- 
tween his  train  and  another  which  was 
behind  time.  It  was  the  custom  and  rule  of 
the  company,  when  a  train  was  behind  time, 
to  move  it  in  conformity  to  telegraphic 
orders  from  the  train  dispatcher,  to  b»  de- 
livered by  the  receiving  operator  to  the 
conductor  and  engineer  m  presence  of  one 
another.  In  this  instance  the  train  dis- 
patcher telegraphed,  directing  the  late  train 
to  await  the  other  at  a  specified  station. 
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The  operator  gare  the  message  to  tlM  oon- 
daotor  bot  not  to  the  engineer;  the 
conductor  receipted  for  it  in  the  engineer's 
name,  without  the  en^eer's  knowledge ; 
and  the  operator  advised  the  train  dis- 
patcher that  it  had  been  duly  commoni- 
cated.  The  conductor  forgot  to  deliTor  the 
order  to  the  engineer,  ami   the   engineer 

froceeded,  and  thus  caused  the  collision, 
t  did  not  appear  but  that  the  conductor 
and  operator  were  competent  and  skillful, 
and  it  appeared  that  the  rule  had  worked 
well  for  several  years.  UMt  that  the  neg- 
ligence was  that  of  fellow-servants  of  the 
deceased,  and  there  could  be  no  recovery 
therefor  against  the  company.  Slater  v. 
Jtwell,  39  R.  627. 

A  mechanic  employed  in  the  repair  shop 
of  a  railway  company  was  killed  by  tiie  ex- 
plosion of  the  boiler  of  a  locomotive  engine 
sent  there  for  repairs,  and  upon  which  he 
was  at  work.  This  happened  through  the 
failure  of  other  employees,  competent  and 
skillful  at  the  last  stage  of  the  repairs,  to 
discover  and  repair  defects  in  the  boiler 
overlooked  at  a  previous  staee  of  the  re- 
pairs, by  other  competent  and  skillfnl  em* 
ployees.  HtUL,  that  no  action  would  lie 
against  the  company.  Murpkjf  v.  Boston 
amd  A,  R,  R.  Co..  42  R.  240. 

A  gans  of  track-repairers  on  a  railroad 
quit  wo»  fifteen  minutes  before  the  usual 
hour,  by  order  of  the  foreman,  to  take  a  train 
for  a  certain  station,  whither  they  were  to 
be  carried  free,  according  to  a  monthly  cus- 
tom, to  be  paid  off.  The  plaintiff  in  endeav- 
oring to  board  the  train  w%s  injured  by  a 
hand-car  worked  by  other  men  in  the  com- 
pany's employment.  Hdd^  that  he  could 
not  recover  therefor.  0*Brien  v.  Bottom  and 
A.  R,  R.  C0..52R.  279. 

107.  Who  are  co-aenrants  within 
th«  rule. *~  Whether  the  rule  that  a  master 
is  not  liable  for  injuries  to  a  servant,  caused 
by  the  negligence  of  a  fellow-servant,  is  ap- 
plicable to  servants  of  railroad  companies 
in  different  grades  of  employment,  one  being 
subordinate  to  the  other,  qucBre.  WaMum 
V.  IfaskmOe  A  C.  R.  R.  Cb.,  75  D.  784. 

An  engineer  of-  a  construction  train,  and 
a  workman  engaged  in  repairing  the  track 
who  rides  back  and  forth  on  such  train,  are 
persons  engaged  in  the  same  general  under- 
taking, and  the  representatives  of  the  work- 
man cannot  recover  of  the  railroad  company 
for  his  death  caused  by  the  negligence  of 
such  engineer.  OJuo  etc  R,  R,  Co.  v.  TmdaU, 
74  D.  259. 

A  master-machinist  who  has  the  imme- 
diate charffe,  control,  and  direction  of  the 
engines  and  other  machinery  of  a  railroad 
company,  and  the  repairs  thereof,  and  the 
control  and  direction  of  the  engineers  and 

firemen  on  the  trains,  is  a  fellow-servant  of 

■ ' 

*  Liability  of  company  to  employee  injured  by 
oegllsenee  of  conductor,  aee  note.  49  R.  406-415. 
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such  a  fireman.    Cobanbtu  A  /.  (7.  Ry  Co.  v. 
ArwM.  99  D.  615. 

A  railroad  company  is  not  liable  to  its 
brakeman  for  an  injury  by  the  neglect  of  its 
competent  inspector  to  inspect  a  car  received 
from  another  road  for  transportation.  MoA- 
in  V.  Bo9im  onii  i4.  i?.  J?.,  46  R.  456 ;  SmUk 
V.  FHoA  He  R*p  Co,.  41  R.  161 ;  Foley  v. 
Chkayo  €md  N.  W.  R*y  Co.,  42  R.  481. 

A  railway  company  is  not  liable  to  a 
brakeman  for  an  injury  sustained  through 
the  negligence  of  an  engineer.  Nashmlkete* 
R.  R.  Co.  V.  WUles9,  43  R  317. 

A  foreman  of  a  railroad  company,  with 
poller  to  hire  and  discharge  hands,  is  a  co- 
emfRoyee,  with  men  under  him,  within  a 
statute  authorizing  employees  to  recover 
from  the  employer  for  injuries  by  the  negli- 
gence of  other  employees.  Hatuer  v.  Chicago 
etc  R.  R.  Co.,  46R.  65. 

A  railroad  yard-master  and  a  car  repairer 
are  fellow-servants.  lurk  v.  Atlanta  etc  R. 
i?.  Cb.,  55R.621. 

A  railway  brakeman  was  injured  by  col- 
lision with  another  train,  moving  in  the 
opposite  direction,  and  which  had  been  neg- 
lisently  sent  out  by  the  train  dispatcher. 
HeU  that  he  had  no  cause  of  action  against 
the  railway  company.  Robertmm  v.  Terre 
ffante  and  L  R.  R.  Co..  41  R.  552. 

A  declaration  alleged  that  plaintiff  waa 
employed  as  a  laborer,  in  repainng  a  culvert 
for  defendants,  which  was  in  a  dangerous 
condition ;  that  the  danger  was  unknown  to 
him,  but  known  to  defendants'  agent  and 
road-master  in  charge  of  the  repairs ;  and 
that  defendants,  by  their  agent  and  road- 
master,  so  negligently  conducted  the  repairs 
that  plaintiff  was  injured.  Held,  insufil- 
cient ;  the  plain  tiff  and  the  road-master  were 
fellow-servants,  and  the  defendants  were 
therefore  not  liable  in  the  abeence  of  allega- 
tions of  negligence  in  selecting  competent 
servants,  or  that  the  injury  was  caused 
by  the  (hmserous  condition  of  the  culvert. 
Lawler  v.  Androeonggin  R.  R.  Co..  16  R  492. 

108.  Who  are  not.* --A  caipenter 
employed  in  building  a  bridge  ii  not  a 
fellow-servant  of  those  employed  in  the 
management  of  the  company's  train,  while 
traveling  on  such  train  by  oirection  of  the 
company  in  order  to  assist  at  another  place 
in  loading  bridge  timbers ;  and  if  he  is  in- 
jured during  the  journey  by  the  nM[ligenoe 
of  such  employees,  the  company  is  uaMe  to 
him  as  to  a  passenger  and  stranger.  Ci&jt- 
water  v.  Madimm  is  L  R.  R.  Co,  61  D.  101. 
S.  P.,  O'DonneU  v.  AUeghaxy  V.  R.  R.  Co,, 
98  D.  336;  Ryan  v.  CJucaffO  etc  R,  Co..  U 
R.  32. 

The  owner  of  a  freight-car  attached  to  « 
passenger  train  who  agrees  to  attend  to  Ute 
nrakes  of  his  car  is  not  an  employee  of  the 
company  so  as  to  prevent  him  from  recover - 

^Fellow-serranti,  employee  and  oondnrt«>r  nf 
railway  company  not,  see  note,  49  R  40r.-4 1  s 
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ing  fcxr  injuries  from  negligence.  Lack- 
MPoma  etc  IL  R,  Co.  ▼.  aitnewitii.  91  D. 
168. 

The  conductor  of  a  railway  train  material 
is  sot  a  f  aUow-eerrant  of  the  trainmen ;  nor 
is »  Mction  foreman*  Moon  ▼.  Bhkmond  4b 
A,  R.  B.  Co.,  49  B.  401 ;  aacago  etc  R'y 
Co.  V.  Swanton,  49  R.  718  ;  Cohttuin  v.  WU- 
mngton  eie.  H.  B.  Co.,  SO  K,  516. 

A  railway  train-diapatcher  and  a  looomo- 
tire  engineer  are  not  lellow-servants.  Dor- 
rigan  r.  New  Tork  etc  R.  R.  Co.,  52  R.  590. 

A  railroad  oar-inspector  and  car-coupler 
are  not  feUow-serrants.  Tkmqf  v^  Miime- 
i^obete.  R.  R.Co.f6SB^  35. 

A  railway  locomotive  engineer  and  a 
•eetion-master  of  track-repairers  are  not 
feUow-servants  within  the  rule  as  to 
master  s  liability  for  injury  by  one  servant 
to  soother.  Cabfo  ▼.  ChartoUeeU.  R.  R.  Co,, 
55  R.  28.  8.  P.,  LomavUle  ete.R.R.Co.  r. 
Cimroy,  56 B.  835;  iSt  Loma  etc  R*y  Co.  ▼. 
Weaver,  57  R.  176. 

The  plaintiff  was  a  train  hand  employed 
by  tlM  defendant,  a  railroad  company,  in 
dWing  gravel  under  the  direction  of  L., 
vno  was  engineer,  superintendent  and  con- 
dactorand  master  of  the  sraveland  material 
tnin  of  defendant,  and  who  had  entire 
charge  of  that  branch  of  the  business  cm  a 
uctum  of  the  railroad,  with  power  to  em- 
ploy and  discharge  hands.  Btld,  that  the 
p^^intniff  and  L.  were  not  mere  fellow- 
lenrants,  and  that  the  plaintiff  might  re- 
oorer  of  defendant  for  an  injury  sustained 
by  Ifc's  negligence.  DoUm  v.  Riekmond  and 
D.  R.  R.  Co.,  31  R.  512. 

109.  The  eompaiiy'0  alter  ego.— A 
railroad  oompany  placing  one  person  in  its 
employ  under  airection  of  another  in  its 
employ  is  liable  for  injuries  to  the  person 
^aced  in  the  subordinate  situation  by  the 
negligence  of  his  superior,  upon  the  ground 
that  the  injured  person,  at  tbe  time  of  the 
injury,  was  aetm^  under  the  immediate 
control  and  direction  of  his  superior,  by 
whose  neglect  the  injury  was  received ;  and 
thus  occupied  a  position  which  precluded 
him  from  exereismg  his  own  discretion  in 
looking  to  and  providinfl  for  his  own  safety. 
ifotf  Smiar  tic  R.  R.  Co.  ▼.  Barher,  67  D. 
S12;  Cowlnw.  Rkhmomi  mi  D.  R.  R.  Co., 
37R.620. 

An  officer  of  a  railroad  company  having 
eharge  of  a  department  of  its  business  in 
which  injury  ocourp,  ia  the  person  who  is 
expected  to  use  ordinary  care  in  the  em- 
ployment of  proper  conductors  and  other 
seiranta.  His  carelessness  in  that  ret»pect 
is  the  carelessness  of  the  company,  and  his 
biowledge  is  its  knowledge.  It  is,  there- 
fore, error  to  ezdude  evidence  that  such 
officer  did  not  know  that  the  person  through 
whose  improper  conduct  the  alleged  injury 
occurred  wae  a  careless  conductor.  FroMier 
v.  FtmmghnnuL  R.  R.  Co.,  90  D.  467. 


3.  RehUoeRighU  and  Liabilities  of  CormeeHng 

JAnes. 

110.  Interpretation  of  contracts 
and  leasee  between  assoGiated  com- 
paaiee.* — One  railroad  company  by  mere- 
ly pennitting  another  to  use  its  road  is  not 
obliged  to  put  the  road  in  repair,  or  to 
make  any  change  whatever  in  the  arrange* 
mentsof  the  road,  or  alterations  in  the  road 
iUeli  Mvrch  v.  Concord  R.  R.  Corp.,  61  D. 
631. 

A  provision  in  the  charter  of  a  railroad 
company  authorizing  it  to  connect  with  a 
point  at  the  further  end  of  another  railroad 
**by  railroad,  canal,  or  alack- water  naviga- 
tion," justifies  the  company  in  making  an 
arrangement  with  such  other  company  for 
the  joint  ownership  of  looomotives  to  run 
over  both  their  roads.  OicoU  v.  Tioga  R.  R. 
Co.,  84  D.  298. 

A  railroad  oompany  is  liable  as  common 
carrier  for  injuries  to  cars  of  a  connecting 
company  while  they  are  in  transit  over  its 
road,  and  which  it  receives  with  their  pas- 
sengers and  freight  into  its  exclusive  custody 
and  control  Vermont  etc  R.  R.  Co.  v. 
Fitehbura  R.  R.  Co.,  92  D.  785. 

A  railroad  oompany  is  liable  to  a  connect- 
ing oompany  for  injuries  to  the  cars  of  tke 
latter  arising  from  a  defective  condition  of 
the  road  cl  the  former,  whether  attributable 
to  negligence  or  not,  if  the  contract  be  con- 
strued to  include  cars,  where  the  former 
company  agreed  to  draw  over  its  road  the 
cars  of  the  latter  with  their  passengers  and 
freight,  and  the  latter  agreed  to  save  the 
former  harmless  from  all  claims  and  dam- 
ages arising  from  any  injury  to  passengers, 
or  loss  of  or  damage  to  baggage,  goods  and 
freight,  while  in  transit  over  the  same, 
"unless  such  injury,  loss,  or  damage  shall 
be  clearly  shown  to  arise  from  or  be  occa- 
sioned by  the  negligence  or  default "  of  the 
transporting  company,  **or  from  some  de- 
fect in  the  road."    lb. 

In  the  absence  of  any  contract  between 
the  owners  of  two  connecting  railroads,  one 
cannot  maintain  an  action  against  the  other 
for  failing  to  ship  cotton  over  plaintiff's  road 
which  the  other  road  had  transported  to  the 
point  of  connection ;  and  the  fact  that  the 
owners  of  the  cotton  had  contracted  with 
the  plaintiff  to  ship  the  cotton  over  its  road 
does  not  give  it  a  right  of  action  against  the 
defendant.  Wilmington  etc.  R.  R.  Co.  v. 
CfreenoUU  etc  R.  R.  Co.,  30  R.  23. 

By  agreement  between  the  parties,  con- 
necting railway  companies,  the  defendant 
was  to  receive  the  defendant's  cars  for  de- 
livery at  a  point  on  the  defendant's  line, 
and  to  return  them  in  as  good  condition  as 
when  received,  ordinary  wear  and  tear  by 

*  Power  of  the  company  to  transfer  f ranch ise 
and  property,  see  note,  75  D.  648-551. 

Lessee  of  railroad,  duties  and  liabilities  uf.  see 
«u^«A.  03  D.  2S7^S8i 


bay  at  the  «nd  of  tto  route  aa  it  wosld  bo  to 
oorry  aoroas  a  naTigablo  body  of  vatw  im 
the  middle  of  the  roate.    IK 

A  railroad  oompaay  wfll  bo  estopped  from 
denying  that  it  is  a  oommon  earner  beyond 
the  Um  of  iti  own  road,  if  its  agenti  oo 
repreeent  the  oompany  to  the  pnblio,  in  eooh 
a  manner,  or  for  raoh  a  length  of  time^  tliaft 
the  ootporators  may  be  premimed  to  kmom  it 
and  therefore  assent  to  it.  PerkSmt  v.  P^H- 
kmd  €te.  JL  R.  Oa.,  7A  J),  m. 

Where  sereral  oompanies  are  sood  fsr 
delay  on  a  joint  oontraet  of  transportatieay 
evidenoe  introdnoed  by  them  as  to  whioh  of 
them  should  have  fnrnished  oars  at  a  fsir- 
tioalar  point  of  the  tranip^rtation  is  iof 
material,  sinoe  they  were  jointly  liable  for 
a  failure  to  fulfill  the  contraet»  and  tiM 
plaintiff  had  no  conoem  with  any  arraaM* 
the       ■ 
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nse  exeepted.  Both  parties  were  to  share 
the  profits  of  the  freight  so  carried,  and  de- 
f  endMit  was  to  pay  the  plaintiff  a  fixed  sum 
fcr  the  use  of  its  oars.  Withoat  fault  on  the 
dslondant's  part»  esrtain  of  the  plaintiff's 
ears  were  destniyed  by  fbcm  on  the  defend- 
ant's  line,  while  being  thus  transported. 
ffM,  tiiat  the  defendant  was  not  liable.  8t, 
Pauleie.B.09.r.  Mikmeapoik  €ie.  Jtw  Co., 
87R.40i. 

111.  Th«ir  UsbQitiMi  as  esrri«rs  of 
msrchandiM.*^!.  Whem  liable  be^omd 
mm  partiaUar  Isie. — Railroad  oompanies 
ma^  eontraot  to  carry  passengers  and 
freight  beyond  their  own  routes.  Wheeler 
r.  Son  Fnmdeeo  efe.  it  J2.  Cb.,  89  D.  147. 

Railroad  companies  as  common  carriers 
may  make  valid  contracts  to  oarry  beyond 
the  limits  of  their  own  road,  either  by  land 
or  water,  and  thus  become  liable  for  the  acts 
and  uM^loot  of  other  carriers  in  no  sense 
under  their  control.    Hk 

Reoeiying  goods  destined  beyond  the  ter- 
minus of  a  particular  railvray,  aooepttng  tiie 
carriage  through,  SAd  giving  a  ticket  or 
check  through,  imports  an  undertakinff  to 
carry  through,  ana  this  contract  is  binding 
upon  the  oompany.    lU 

Each  carrier  is  liable  for  the  whole  dis- 
tance where  several  companies  combine 
their  operations  as  oommon  carriers,  and 
transport  passengers  and  merchandiso  by  a 
nmtual  arrangement  over  all  their  lines 
upon  one  contract  for  one  price ;  and  a  com- 
pany may  be  bound,  even  without  any 
actual  arrangement  with  the  oonnecting 
lines,  if  by  their  acents  they  hold  them- 
selves oat  to  the  pubuo  as  oommon  carriers 
to  a  place  bSyond  the  limits  of  their  own 
road.  Wheeler  v.  Sam  Frcmdeoa  etc,  JL  JH, 
Ox,  89  D.  147|  BreuHford  v.  So.  Oar.  JL  JL 
Oik,  82  D.  411. 

The  oompsiny  osnnot  answer  that  the  eon- 
traot to  oarry  beyond  their  own  route  is 
ultra  vires.  Wheeler  v.  Sam  Framden  sfe.  it» 
A  Ox,  89  D.  147. 

If  the  oompany  holds  itself  out  as  a  oom- 
mon carrier  to  a  point  beyond  the  t^^miw*- 
iisa  of  its  road,  it  is  a  common  carrier  for 
tiM  whole  distsnoe ;  and  if  it  prof essss  to 
oontraet  and  does  contract  with  and  carry 
persons  generallv  the  entire  distanoe,  it 
must  treat  all  alike,  and  contract  with  and 
oarry  all  who  apply.  This  principle  applies 
to  the  carriage  of  property  as  well  as  pas- 
sengers.   7&. 

The  company  may  own  and  control  steam- 
boats, for  transportinc  its  passengers  and 
freight  across  navigable  waters  on  the  line 
of  its  road  and  constituting  a  part  thereof ; 
and  where  the  oarriaffo  must  end  in  water 
transportation  in  order  to  reach  the  sub- 
stantial termini  of  the  company's  route,  it 
is  as  much  boa  ad  to  carry  over  a  navigable 

*  Connecting  llnse,  rsspectlTe  liaUUty  of.  see 
nolo,  42  B.  «64-«e7. 


ment  of  the  defendants  among  themeeli 
^iMon  V.  Cleeeland  etc  R,  M.  Ob.,  90  D.  292. 

Where  a  railroad  company,  whoee  south- 
ern terminus  was  ChioMto,  Illinois,  reoeivod 
flour  at  its  depot  at  Heenah,  Wisoonsint 
directed  to  New  York,  etc^  and  gavo  a 
receipt  eontaining  the  written  danse,  '*  Cos* 
tract  from  Neenah  to  New  York  at  12.26  psr 
hbl.,**  the  contract  was  held,  to  bs  one  to 
deliver  the  flour  at  New  York  fcr  a  flxed 
compensation,  snd  the  oompany  was  hold 
liable  as  a  oommon  carrier  for  tne  whole  route. 
Peet  V.  Oheago  etc.  B*p  Co.  91  D.  446. 

In  an  action  against  a  railroad  company 
to  recover  for  the  Ices  of  a  box  of  goods,  it 
aroeared  that  the  box,  marked  to  the  plain- 
tOfat  Washington,  D.  C,  was  delivered  to 
the  company  at  Peoria,  IlL,  for  which  a 
receipt  was  given,  headed  "  through  freight 
contract,"  but  etipulating  that  their  respon- 
sibility should  oeass  at  the  terminus  of  tneir 
road.  Among  the  conditions  attached  to  the 
bill  of  lading  was  the  following:  "The 
responsibility  of  this  company  as  a  conunoD 
carrier,  under  this  bill  of  lading    •    •    • 

•  *  to  terminate  when  the  goods  are 
unloaded  from  the  osrs  at  the  place  of 
delivery."  The  evidence  showed  ttiat 
through  freight  was  never  unloaded  or  d»> 
liverea  at  the  terminus  of  the  company's 
road,  but  forwarded  to  its  place  of  dsstina- 
tinn  in  the  oars  in  which  tt  was  receiTod. 
HMt  that  plaintiff  could  recover  whether 
the  loss  occurred  on  tiiie  company's  road  or 
beyond  the  terminus.  Toledo  efc  JTy  Cx 
V.  Merriman,  4  R.  690. 

Defendants  received  goods  as  Hie  last  of 
a  series  of  oonnecting  railroads,  the  first  of 
I  which  bad  contracted  with  plaintiff  to  trans- 
port the  goods  ''all  raU,  and  to  deliver 
them,  "unavoidable  accidents  of  the  rail- 
road and  fire  in  depot  excepted.  '*  JSTeli,  (1  > 
that  the  terms  of  tne  contract  permitted  aU 
necessary  transportation  by  water,  as  by 
ferries,  and  that  the  conneotinff  compaaioa 
were  entitled  to  the  benefit  of  the  exceptioii 
in  case  of  loss ;  but  (2)  that  as  defendante* 
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lint  WM  Mi  €f  ih«  wiud '*aU  raU  **  route  to 
dertinatwi,  and  nquired  «zteaded  tnuU'- 
portatioD  by  water,  aome  twenty  nilei, 
they  wece  not  entitled  to  the  benefit  of  tbe 
tzoeptionfly  but  were  liable  as  inaorera  in 
mat  of  loee  by  one  of  the  perile  ezeepted. 

124. 

2.  Wkm  moi  m  UUe, — A  railroad  oom- 
penv  doee  not,  by  merely  receiving  goods 
marked  to  go  to  a  place  beyond  ite  terminuB, 
vndertake  to  cany  them  beyond  the  line  of 
iti  own  road.    Neither  an  advertiBcment 

EbUahed  by  the  company,  totting  forth  the 
alitiea  for  transportation  poeeeased  by  the 
eompany,  nor  a  receipt  given  by  it  to  the 
■hiroer,  stating  that  it  haa  received  the 
goods  for  transportation,  ia  evidence  of  a 
special  contract  to  carry  the  goods  to  the 
place  to  which  they  are  directed ;  each  re- 
ceipt provea  nothing  more  than  a  promiae  to 
carry  the  gooda  to  the  end  of  the  road  and 
thenoe  forward  them  by  the  nanal  convey- 
ance. E^mort  V.  Naugalwk  JL  J2.  Co.,  63 D. 
143.  8.  P.,  Oratqford  v.  8<mtlym  B.  M. 
Amoc,  24  R.  626. 

Where  a  railroad  company  tranapoita 
highly  inflammable  material,  and  then  de- 
liven  it  over  to  a  aecond  carrier,  where  it 
occaaiona  a  conflaffration,  the  company  can- 
not be  held  liable  for  the  damage*  aa  if 
their  carrying  the  material,  if  negligence, 
waa  too  remote  a  canae  to  charge  them. 
McMilkmY.Michigcm8oMAeic.R.R.  Cb.,  03 
D.  208. 

Where  a  railroad  companv  receivea  gooda 
marked  for  tranaportation  beyond  ita  line, 
it  aaanmee  the  common-law  liability  for 
loee  or  damage,  whether  oconxiing  on  ita 
own  or  another  line  ;  bat  a  receipt  apecify- 
ins  that  it  will  not  be  liable  for  any  loaa 
ni3aaa  oocnrring  on  ita  own  line,  will  be  con- 
atmed  as  a  special  contract,  limiting  ita 
liability  to  ita  own  line  if  it  is  found,  by  a 
jury,  that  the  oonaignora  understood  the 
terms  of  the  receipt  and  aasented  to  them. 
imMkCkmLR.R.Oo,Y,Frankaih€rg,hVU9^ 

Where  defendant's  station  sgent  at  Lud- 
low, Vermont*  billed  the  plaintiff's  goods 
through  to  Charlestown,  Massachusetts,  a 
point  npon  a  connecting  road,  and  receipted 
the  pay  for  "transportmg  the  merchandise 
from  Ludlow  to  Uharlestown^**  this  being 
shown  to  be  in  accordance  with  the  uaucl 
conrae  of  bnaineaa  upon  the  defendant'a 
road — kdd^  that  Uieae  facta,  without  farther 
proof,  ooostituted  proper  and  aufficient  evi- 
dence to  warrant  toe  court  in  aubmitting  to 
the  Jury  the  onestion  whether  or  not  the 
delendsiota  undertook  to  transport  the  gooda 
over  the  connecting;  road  to  the  point  of 
their  ultimate  destmation.  Mann  v.  ^«reA- 
anl.04D.  398. 

3L     Ri^  to  freighi,  and  how  enforced,  — 
Where  one  of  aeveral  connecting  linea  of 
raflway  receivea  gooda  from  another,  and« 
3  A.  li.  R.-180 
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witfaout  kaowledga  of  any  apecial  contract 
between  the  ahipper  and  the  oompany  firat 
receiving  them,  iiaya,  in  aooordance  with 
the  usual  euatom  in  aueh  caaee,  the  frei^t 
and  ehargea  demanded  at  the  point  where 
the  gooda  are  ao  received  by  it,  in  the  ab- 
•enoe  of  any  arrangement  or  underatanding 
between  the  oompaniea  with  reference  to 
through  tranaportation,  auch  company  may 
retain  posaession  of  the  goods  until  the  con* 
signee  pays  its  customary  charges  for  trans- 
portation, and  alao  the  Ireixht  and  chargee 
paid  by  it  on  ita  receipt  oT  the  gooda,  al- 
though thia  sum  may  exceed  the  amount  for 
whicn  the  company  which  first  received  the 
gooda  a^^reed  that  they  should  be  carried  to 
their  ultimate  destination.  Wtlkr.  Tkamaa^ 
72  D.  228. 

4.  UabiStif  OS  reapecU  th$  leaaed  road,  -• 
A  railroad  corporation  which  has  leased  a 
portion  of  another  connecting  road  ia  not 
exempt  from  liability  to  the  owner  of  gooda 
delivered  to  it  at  a  depot  on  the  leaaed  por- 
tion of  the  road,  by  reason  of  an  agreement 
with  the  proprietora  of  the  latter  road,  by 
which  the  two  corporations,  upcm  their  re* 
spective  roads,  mutually  agree  to  furnish 
suitable  depot  acoommodationa,  and  receive 
and  deliver  freighta,  and  that  the  liability 
of  the  firat  oorporation  for  upward  freight 
upon  the  road  of  the  aecond  wall  not  com* 
mence  until  delivery  on  the  cara  of  the  first. 
JUcCtuer  v.  ManekeaUr  etc.  H,  M,,  74  D.  624. 

A  railroad  corporation  receiving  freight 
for  delivery  over  a  railroad  leased  to  them 
cannot  dispute  their  liability  therefor  on  the 
ground  that  such  lease  is  void,     lb, 

112.  Iiiabilitias  as  carriers  of  pas- 
sengers and  their  baggage.  1.  Carriera 
qf  tMasengera.  — A  railroad  company  may 
be  oonnd  by  a  special  ccmtract  to  traiuport 
peraona  or  property  beyond  tiie  line  of  its 
own  road  and  this  without  any  actual  ar* 
rangement  with  connecting  lines,  if  by  its 
agenta  it  holds  itself  out  to  the  public  ae  a 
common  carrier  to  a  plaoe  beyond  auch 
limita.  PerUna  v.  PoHkmd  aU,  R.  R.  Co,. 
74  D.  607. 

A  railroad  company  ia  liable  aa  a  oommoa 
carrier  of  persona,  when  cara  of  another 
railroad  oontaining  passengers  are  trans- 
ferred to  ita  road,  attached  to  ita  engine, 
and  whoUy  committed  to  the  supervision 
and  control  of  its  agents  and  ccmductors. 
Schopmanr,  Boatonete,R.R,Oorp,,6liD.  41. 

A  railroad  company  does  not  aaaume 
duty  to  pasaengera  of  another  railroad  com* 
pany  by  merely  giving  the  latter  permission 
to  use  ita  road ;  nor,  it  aeema,  by  contract* 
ing  to  make  ita  road  aafe  for  auch  paasengera. 
The  remedy  of  a  pasaenger  injuraid  is  against 
the  company  with  whom  he  contracted. 
Murck  V.  Qmoord  R,  R.  Corp.^  61  D.  631. 

Railroada  are  not  neceaaarily  publio 
ways ;  and  if  it  could  be  inferred  from  the 
nature  of  their  chartered  powera  that  they 


RAILROAD  COMPANIES,  IV,  8. 

Wot  Index  to  Notes  In  Amerioan  P#<tri»»i  mad 

Are  Biicb,  or  if  the  oonri  is  bound  to  take 
notioe  that  they  bad  become  pnblie  eorpora- 
tions,  it  does  not  follow  that  all  their  tnMdLs 
are  pnUio  ways.    Ih, 

Railroad  corporations,  both  chargeable 
witii  neglisenoe  caosin^  ooUiaion  oT  their 
trains,  are  liable  to  a  joint  action  for  dam- 
affcs  for  injuries  sastained  by  a  passenger. 
Ooiegram  r.  ^.  Y.  efe.  B.  M.  Cb.,  75  D.  418. 

A  passenger  who  buys  a  throngh  ticket, 
tndicatinff  no  particular  route,  on  a  railroad , 
is  bouniT  to  pursue  the  usual  and  direct 
route  from  the  place  of  starting  to  the  place 
of  destination,  and  is  not  entitled  to  take  a 
eirouitons  route  from  one  point  to  another 
between  those  places.  Benneii  r.  New  York 
Cent.  iCc;  J2.  Ob.,  2ft  R.  260. 

A  passenger  by  railway,  purchasing  a 
ticket  oTcr  the  line  of  the  seller  and  con- 
necting lines,  and  injured  by  the  negligence 
of  one  of  such  connecting  lines,  cannot  main- 
tain an  action  therefor  against  the  seller. 
NaskicUk  omiQ.  R.R.Co.r.  Spra^berrp,  36 
B.706. 

A  railroad  company  sellinfl  passen|(er 
tickets  over  its  own  road  and  oonnectmg 
roads  it  bound  for  the  transportation  ot 
pasaenyn  to  the  destination,  notwithstand- 
mg  notice  on  the  tickets  that  it  will  not  be 
liable  ezcq^  as  to  its  own  road.  Omtral 
BaOroad  r.  OomU,  48  R.  682. 

'B9  oontraet  between  the  Misioari  Faudfic 
Rulway  comjmaxy  and  the  defendant,  the 
passenger  trains  of  the  latter  were  to  be 
drawn  over  the  road  of  the  former  between 
the  town  of  Pacific,  defendant's  eastern  ter- 
minus, and  the  city  of  St.  Louis,  the  Mis- 
souri Pacific  Company  using  its  own 
locomotiTes  and  erews,  and  the  defendant 
furnishing  at  its  own  expense  all  the  train 
men,  the  manner  of  runnmff  the  trains  and 
the  oonteol  of  the  train  men  being  subject  to 
the  rules  and  regulations  of  the  Missouri 
Faoifle  Company.  Held,  there  could  be  no 
recoTery  against  the  defendant  for  the 
death  of  a  passenger  caused  hj  the  failure 
of  the  train  to  st^  long  enough  for  him  to 
aliffht  at  the  destination  between  St  Louis 
and  Pacific,  the  deceased  hayine  purchased 
Us  ticket  fnmi  the  Missouri  Aioifio  Com- 
pany, for  transportation  from  St.  Louis  to 
Webster  where  the  accident  occurred. 
Stnithr.  St.  LtmUeie.  B*y  Co.,  65  R.  38a 

2.  Caniofe  of  haggage-^UaUBiif  <^  M^ 
eompanif,  — A    railr^id    company    selling 


tickets  and  enecking  baffgaffe  over  its  own 
and  other  lines  is  liable  for  loss  of  baffsase 
anywhere  upon  the  route.  IIL  Cent.  B.  B. 
Co,  T.  Copeland,  76  D.  749;  Najae  v.  Boakm 
etc  R.  B.  Co.,  83  D.  686 ;  Haxolnt  ▼•  Screven, 
35  R.  126;  BalUmoif  and  0.  II.  It  Co.  v. 
CamMl,  38  R.  617  ;  Louisville  etc.  B.  B.  Co. 
V.  ITeaeer,  42  R.  664. 

Independent  railroad  companies  operat- 
ing roMs  which  form  a  connecting  route, 
under  an  agreement  which  authorizes  the 
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agents  of  each  to  sell  through  tickets,  ai* 
each  so  far  liable  for  the  performance  of 
passage  contracts  that  a  passenger  ma^  sua- 
tain  an  action  against  the  corporation  of 
whose  agent  he  boueht  his  ticket  for  loss  of 
banage,  on  proof  ^at  it  was  not  delirered 
to  mm  at  the  end  of  the  trip  b^  the  agents 
of  the  corporation  whose  road  is  the  last  on 
the  oonnection.  Hart  r,  B,  dt  8,  B,  B,  Oe.» 
59  D.  447. 

A  railroad  company  is  under  no  obliga- 
tion to  carry  passengers  beyond  the  terui- 
nation  of  its  route  oyer  connecting  lines,  or 
to  transport  their  baggage  oyer  such  lines. 
Peunefhania  B.  B,  Oo,  y.  Sekwanenbergmr^ 
84  D.  490. 

Acceptance  of  fare  oyer  the  whole  route 
raises  no  implied  agreement  on  part  of  tiie 
oompany  to  transport  passengers  and  their 
bagffage  oyer  connecting  lines,  where  there 
hasDMn  an  express  disclaimer  of  personal 
liability  on  the  part  of  the  company,  by 

fivmg  to  each  passenger  a  ticket  in  which 
e  is  informed  that  unt  oompany  assumes 
no  responsibility  for  their  carriage  beyond 
its  own  lines.    Bk 

One  railroad  company  may  act  as  agent 
for  connecting  railroad  lines.    Jb. 

A  railroad  company  is  not  liable  to  a  pas- 
senger for  loss  of  baggage  not  occurring  upon 
the  line  of  its  own  road,  where  the  ticket 
sold  by  the  company  to  a  ^int  upon  a  con- 
necting load  contained  a  printed  stipulation 
that,  in  selling,  the  oompany  acted  as  arait 
only,  for  roads  beyond  the  terminus  of  its 
own  road.    Pk 

For  loss  of  baggage  while  being  transpor  bed 
oyer  connecting  lines,  the  passenger's  rem- 
edy is  against  we  company  which  undertook 
for  that  portion  of  the  route  upon  whudi  tbo 
ba|Kage  was  lost.    lb. 

Mere  fadlure  of  a  railroad  oompany  to 
deliyer  baggage  of  a  passenger  at  a  point  on 
its  road  is  not  eyidence  of  negligence  on  the 
part  of  a  connecting  railroad  which  sold  tbo 
passenger  tickets  oyer  both  roads  to  sn^ 
point,  and  checked  his  baggage  accordingly. 
SihMionT.  ComectiaaB,  B.  Co.,  93  D.  140. 

Where  yarious  railroad  companies  hayins 
connecting  lines  from  Boston  to  Montreiu 
haye  arranged  among  themselyes  for  an 
excursion  tnin  oyer  their  seyeral  roads,  and 
the  company  at  the  Massachusetts  end  of  the 
route  issues  tickets  with  coupons  attached 
for  the  whole  distance,  and  its  agent  re» 
fuses  to  giye  a  check  for  the  trunks  of  one 
who  has  purchased  such  excursion  ticket, 
saying  that  the  same  "  would  be  perfectly 
safe,  as  he  was  to  go  through  with  them, 
and  the  baggage  is  put  into  one  of  the  com- 
pany's bag(;age*car8,  which  is  ^nt  throush 
the  ^'hole  di  tanee  in  charge  of  its  affcnt,  tne 
company  is  liable  if  the  truuks  are  lost  any- 
where upon  the  route,  and  interest  may 
properly  he  allowed  from  the  date  of  default. 
Nejae  y.  Boston  eie,  B.  B,  Co.,  6i  D.  686. 
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Tlie  pUintiff  bought »  piMftga  tiekrtover 
defendiuit'*  road  from  New  York  to  Niagarft 
Falls.  He  then  had  a  ticket  from  the  latter 
place  to  New  Orleans  bj^  tiie  ''Mobile 
rovte.''  He  presented  the  ticket  to  defend- 
ant's baggage-master  at  New  Tork»  and 
asked  him  to  check  his  baygage  to  New 
(hleaaa  bj  the  route  nidicated  by  the 
tickets,  the  baga^e-master  examined  the 
tickets,  and  gaye  him  checks,  which  1^^  Ppt 
in  his  pocket  without  examination.  The 
dieeks  were  stamped,  "New  Orleans  and 
New  York,"  and  also  with  certain  abbre- 
Tiatioos  indicating  roads  forming  the  "Great 
Jadcson  route. "  At  Niagara  Falls  the 
defendant  delirered  the  basgage  to  the  agent 
el  the  latter  route,  and  wmle  in  transit  it 
was  dtstroyed  by  aoddent^  HM^  that 
defendant  was  liable.  Itaacaon  ▼.  litw  York 
Oml  eCe.  i2.  i?.  Cb.,  46  R.  142. 

On  changing  from  one  railroad  to  another, 
which  used  the  same  baggage-room  and  plat- 
form,  an  em{doyeeof  the  road  took  plaintiff's 
cheeky  agreeing  to  put  her  trunk  on  the 
train,  lie  did  not  do  so  and  the  trunk  was 
losL  HM^  that  tiie  first-mentioned  railroad 
eon^any,  with  which  plaintiff  contracted  for 
the  whole  distance,  was  liable.  Borne 
BaOnod  ▼.  Wimberh,  58  R.  468. 

iL  —  <if  9tcona  eompanp.  —  A  railroad 
company  must  be  held  to  have  received 
faacm^e,  and  to  be  liable  for  its  loss,  where 
it  exchangee  the  baggag»ohecks  of  a  con- 
necting line  for  its  own,  and  does  not  giro 
immediate  notice  to  the  passenger,  on  the 
exchange,  of  its  inability  to  find  the  bag- 
gage. Jbovit  ▼.  MidL  8aM  eie,  B.  B.  Oi. 
74D.  161. 

A  railroad  oompany  selling  a  through* 
tidket  to  a  passenger  to  some  point  out  of 
the  state  and  beyond  its  terminus,  by  a 
specified  route  over  its  lines  and  the  linee  of 
ether  companies,  and  receiving  the  whole 
fare  therefor,  is  Hable  to  him  for  injury  to 
his  person  or  ba|(gage  ocdhrring  on  any  of 
the  conneotinff  lines ;  but  a  connecting  ear- 
lier is  not  lii3>le,  if  at  all,  unless  the  loss 
oeenrred  upon  its  road  or  through  its  ne^- 

rice.    Oandm  v.  PemuifbKmia  B.  B,  ux 
D.  666. 

Where  a  railroad  company  sells  a  through- 
ticket  over  its  own  and  connecting  lines  oy 
a  specified  route,  with  permiuion  to  the 
passenger  to  stop  at  a  certain  point  and  go 
^y  other  named  lines  to  the  point  of  desti- 
nation,  and  gives  a  through  baggage-check 
over  one  ot  the  speoified  routes,  and  the 
party,  on  reaching  the  point  deeignated, 
elects  to  go  by  the  other  route,  the  act  of 
the  connecting  company  at  that  point  in 
^jjiMigiftg  the  baggage-check  and  givinj;  one 
oC  its  own  through-checks  to  th4  point  of 
destination  does  not  constitute  a  new  con- 
tract so  as  to  change  the  lialnli^  of  the 
partiee,  but  the  first  carrier  is  liable,  and 
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sponsible  unless  the  loss  is  proved  to  have 
occurred  through  his  negligeuoe.    lb. 

The  plaintiff  was  a  passenger  on  defend- 
ant's road,  but  had  lost  her  trunk  while 
traveling  over  a  connecting  road.  A  few 
days  after,  a  conductor  on  the  connecting 
road  found  the  tnink  and  left  it  in  charge 
of  the  defendant's  bafsgase-maKter,  stating 
the  facts,  and  requestmg  mm  to  forward  it 
to  plainti£(  which  he  agreed  to  do.  Nothing 
was  said  about  freisht,  nor  whether  the 
trunk  should  go  by  the  freight  or  passenger 
train.  The  trunk  being  lost,  —  AeU,  that 
the  defendants  were  liable  for  its  value. 
Wih(m  V.  Grand  Trunk  B*jf,  2  R.  26. 

Where  a  person  purchases  a  through 
ticket  over  several  railroads,  and  procures 
a  corresponding  check  for  his  baggage,  and 
the  baggage  was  afterward  Inst,  the  company 
on  whose  road  it  was  lost  is  responsible 
therefor ;  but  the  evidence  must  show  that 
it  came  to  the  hands  of  the  company  charged 
with  the  loss,  and  that  it  was  lost  by  them. 
Ckkago  etc  B,  B.  Co.  v.  Fahey,  4  K.  687. 

Where  a  passenger  with  a  through  ticket 
over  a  connecting  line  of  railroad  checks  his 
baggage  at  the  starting  point  throuffh  to  his 
destination,  and  upon  arriving  it  is  damaged 
or  has  been  broken  open  and  robbed,  he  may 
sue  the  company  which  issued  the  chAck,  or 
the  company  delivering  the  baggage  in  bad 
order.   Woff  v.  CtnOroLB.  B,  Oo.,45  R.  601. 

Where  bagoage,  for  the  transportation  of 
which  over  three  connecting  railroads,  op- 
erated by  separate  and  independent  oompa- 
nies,  through  checks  have  been  issued  oy 
one  of  the  terminal  roads,  is  shown  to  havs 
been  in  good  condition  when  delivered  to 
the  intennediate  road,  but  damaged  when 
delivered  at  the  destination,  it  does  not  de- 
volve on  the  intermediate  road,  in  the  ab- 
sence of  any  special  contract  or  arrangement 
between  the  companies,  to  show  that  it  was 
in  good  condition  when  delivered  to  the  last 
teraiinal  road.  Montgomerp  A  E,  B^y  Cb.  v, 
Ouicer,  61  R.  483. 

The  sale  of  a  through  ticket  over  two 
connecting  railroads  is  not  evidence  of  a 
joint  contract  by  which  the  second  is  liable 
for  the  loss  of  baggage  by  the  first.  FtUet 
V.  Cohmbia  ami  CTB.  B,Oo,,  63  K.  656;  Ai- 
cAtiOii  etc  BcOroad  Co,  v.  Boach,  57  R.  199. 

4.  Lo$$  nf  baggage  an  leased  road. — 
A  railroad  oompany  is  responsible  for  bag- 
gage delivered  to  an  agent  of  another  line 
on  whose  road  it  is  running,  by  one  tsking 
passage  at  a  station,  where  such  agent  has 
been  in  the  habit  of  receiving  baggage  for 
such  company,  and  it  has  no  agent  of  its 
own  present  at  the  station.  Jordan  v.  Fall 
BiverB.  B.  Co,,  51  D.  44. 

118.  Liability  for  injuries  to  stock 
on  track.  —  A  lease  and  assignment  of  a 
railroad  by  its  owners  does  not  relieve  the 
company  themselves  from  any  liability  for 
loises  or  injuries  imposed  upon  them  l^ 
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their  charter  and  the  laws  of  the  atate. 
WhUne^  ▼.  AOatUk  etc  H.  R.  Cb.,  69  D.  103. 

A  railroad  company  which,  in  pnrsnanoe 
of  a  contract  with  another  company,  is  al- 
lowed to  ran  its  trains  over  the  track  of  the 
latter  is  liable  as  a  matter  of  public  policy 
for  injuries  to  stock  cansed  bv  its  train, 
thoogn  resulting  solely  from  the  failure  of 
the  company  owning  the  track  to  fence  it  as 
required  by  law.  But  in  such  case  the 
company  owning  the  road  ii  also  liable,  the 
injury  being  the  result  of  its  ne£(lect  of  duty. 
mnois  CetU.  B,  H,  Co.  v.  Kanoiue,  89  D.  307. 

114.  Liability  of  company  using 
line  of  another  company.*  —  A  railroad 
company  is  liable  for  acts  of  its  lessees  who 
are  runnixig  its  road  under  a  long  lease. 
Nebon  t.  Vermora  eic  B.  R,  Co.,  62  D.  614; 
Mactmttc  B,  B.  Co.  r.  Mayes^  15  R.  678;- 
Skigldmy.  Southwestern  i?.  i2.  48  R.  574, 
Labn  v.  WUhmetU  Valley  etc  B,  B.  Co.,  57 
R.  25;  BcUaley  v.  8l  Louis  etc  B.  Co.  59  R. 
784. 

It  is  immaterial  to  whom  a  train  causing 
injury  belongs,  if  it  was  in  the  care  of  the 
defendant's  servants,  subject  to  their  exclu- 
sive direction  and  control  at  the  time  of  the 
accident.  FletiAerw.  Boston  etc  B.  B.^  79 
B.  695. 

A  railroad  company  is  notliable  for  injury 
caused  by  a  collision  with  a  freight-car  of 
another  company  which  the  plaintiff  was 
loading,  and  which  for  the  purpose  of  being 
loaded  was  placed  by  such  ower  company 
upon  the  side-traksk  of  the  defendants, 
wnich  was  in  constant  use  by  other  roads,  if 
such  other  company  failed  to  use  reasonable 
care  that  no  cdbsion  should  take  place 
with  the  freight-car.    Bk 

A  railroad  oompanv  is  not  liable  for  in- 
lury  caused  by  a  collision  which  resulted 
from  the  negligence  of  another  company, 
wbich  in  connection  with  the  defendants 
made  use  of  the  defendants'  track  under  a 
lease  from  the  defendants,  and  ran  trains  on 
its  own  account  over  the  track.    lb. 

A  railroad  company  has  no  implied  power 
to  lease  its  road,  and  if  it  does  so  is  respon- 
sible to  a  private  person  for  the  negligent 
operation  of  the  road  by  the  lessees,  resumng 
in  injui^  to  him.  Abbott  v.  Johnstown  etc 
Horse  B.  B.  Co.,  36  R.  572. 

V.    HoBss  Ain>  Strut  Railroads. 

116.'  Their  right  to  uae  cit^ 
streets,  f — The  law  as  well  as  pubhc 
policy  is  opposed  to  transporters  using  rail- 
roads so  as  to  obstruct  public  highways  and 
streets.     Bcuich  v.  Lloyd,  72  D.  747. 

An  iostmction  submitting  to  the  jury  the 
question  whether  an  obstruction  of  a  public 
street  by  a  railroad  train  was  inevitable  is 

*  Liability  of  railroad  company  for  torta  of 
IssMe.  tee  notes,  71  D.  896-298 ;  48  R.  680-682. 

t  Power  of  state  to  antborise  railroads  in 
meets,  see  note,  69  D.  662-666. 
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erroneous,  if  the  evidence  showed  that  ift 
could  have  been  avoided  by  the  exeroiae  ol 
proper  care  and  diligence  on  the  part  of  the 
conductor;  and  it  is  the  duty  «  the  court 
to  instruct  the  jury  as  a  matter  of  law  that 
Budi  obstruction  ia  unauthorised  and  illegaL 
lb. 

Owners  of  a  train  of  cars  negligently  left 
standing  on  a  public  street-creasing  are 
liable  for  injury  caused  thereby  to  a  child  ol 
tender  years  who  attempts  to  pass  under 
such  train.    lb. 

A  railroad  company  has  no  right  to  use 
a  highway  as  part  of  its  freight-y«rd,  but  it 
may  pass  and  repass  upon  the  highway  for 
any  lawful  purpose,  provided  it  uses  it  only 
to  a  reasonable  extent  and  in  a  reasonable 
manner,  without  enoroaohing  upon  the 
rights  of  others  who  have  an  eonal  right  to 
use  it  Oahaffmr.  Boston  etc  B.B.Co.»  79 
D.  724. 

A  railroad  company  cannot  appropriate 
and  occupy  a  pubuc  street  with  the  track  of 
its  road,  without  the  consent  oi  proprietora 
of  lots  bounded  by  such  street^  or  witiiout 
compensation  made  to  thein»  and  neither 
the  legiBlatnre  nor  the  municipal  authorities 
have  any  power  to  dispense  with  the  making 
of  such  compensation*  Jl^ord  ▼•  Chicago  etc, 
B.  B.  Co.,  dO  D.  191. 

The  oompany  may  be  restrained  by  in- 
junction from  laying  its  track  in  a  pnUio 
street  without  first  taking  stepe  to  acquire 
the  right  of  way  by  the  assessment  and  pay- 
ment of  damages  to  the  owners  of  Ic^ 
bounded  by  the  street    lb. 

Railroad  oompanies  will  be  held  to  exer* 
else  of  increased  care  and  diligenoe,  oom^ 
mensnrate  with  the  greater  han^  in  oper- 
ating their  franchises  in  populous  cities  and 
over  pnbUc  thoroughfares.  Toledo  etcB.  B, 
Co.  ▼.  Harmon,  95  D.  489. 

A  street  railway  corporation  accepts  its 
charter  on  the  impUed  condition  that  tt  will 
not  injure  othenr  by  the  construction  or 
maintenance  of  its  road.  AtUm  Jk  U.  An  H» 
B'y  V.  JD<»to,  99  D.  509. 

Such  corporation  is  responsible  for  injur- 
ies to  propmty  of  others,  resulting  from  the 
defective  construction  of  its  road,  although 
constructed,  as  provided  for  by  its  charter, 
under  tiie  ordinances  of  the  city,  and  the 
control  of  the  city  engineer.    IK 

The  use  of  a  street  as  a  site  for  a  railroad 
track  does  not  give  a  right  of  action  to  the 
owners  of  adjacent  lots,  unless  it  materially 
hinders  tiie  ordinary  use  of  the  street ;  but 
when  such  use  does  unreasonably  abridge 
the  right  of  lot  owners  to  use  the  street  as 
a  means  of  ingress  and  egress,  an  action  for 
damages  will  lie  against  the  railroad  com- 
pany.   BSzabeth  etc  B.B.  Co.  ▼.  Cotnbs,  19 

R.  67. 

A  municipal  license  under  statutory 
authority,  for  the  reasonable  use  of  a  high- 
way by  a  street  railway  corporation,  dese 
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Dot  er«ftt6  saeh  an  additional  Mueiiieiit  in 
tiie  highway  as  will  entitle  abutten  to  oom- 
penaation ;  and  is  oonstitntionaL  AUornqf' 
Otmerair.  MttropoSkm B.  B.  Co,,  28  R.  264. 

A  street  railway  oompany,  having  a  fran- 
duse  to  operate  its  road  on  »  city  street, 
has  a  riflht  to  remove  the  snow  from  its 
track  and  place  it  upon  another  part  of  the 
street*  and  if  it  exerdses  ordinary  care  and 
nnidenoe  in  doing  these  acts  it  will  not  be 
nsld  liable  for  injnry  done  to  adjoining 
property  by  reason  of  such  snow  obstmct- 
mg  the  flow  of  water  in  the  street.  Short 
T.  BaUinwrt  CUy  Pom.  R*y  Ob.,  33  R.  298. 

A  street  railway  corporation  may  exclude 
competing  vehicles  from  the  habitual  and 
continnous  use  of  its  track.  CUkem*  Coach 
Co,  V.  Camden  Hort  R.  B,  Co,,  36  R.  542. 

A  horse  railway  may  not  be  laid  in  a  citv 
street*  solely  as  a  freight  transfer  track 
between  two  steam  railways  without  com- 
pensation to  the  adjoining  land  owners ;  and 
this  is  so,  althouffh  the  street  is  on  land 
made  by  filling  below  low-water  mark  in  a 
navigable  river  or  lake.  CarB  v.  SUUwater 
Strttt  B"y  efe.  Ok.  41  R.  290. 

In  clearing  the  snow  from  its  track  a  street 
railway  company  is  bound  to  dispose  of  it  so 
as  not  to  interfere  unnecessarily  with  the 
■afety  and  convenience  of  persons  using  the 
street*  and  in  case  of  eztfaordibary  snow- 
falls most  use  extraordinary  efforts  to  that 
end.  Bou)en  v.  D^roU  CUy  kv,  62  R.  822. 

116.  Knnicipal  regolatioiis  con- 
earnings  them.  — Compliance  with  a  city 
ordinance  raqniring  that  "  when  a  locomo- 
tive engine  i«  uscmI  within  the  limits  of  the 
eity»  a  man  shall  ride  on  the  front  of  the 
locc^motive  when  goina  forward,  and  when 
going  backward  on  the  tender,  not  more 
than  twelve  inches  from  the  bed  of  the  road, " 
is  not  dne  to  persons  walking  on  the  private 
way  of  the  rauroad  company,  at  an  uninhab- 
ited point  and  not  at  a  street  crossing,  al- 
though in  a  path  used  by  the  public  with 
the  silent  a<*quiescence  of  the  company. 
BaMim»rt<miO,B,  B,  Co,  v.  State,  60^^223. 

1 17.  liiability  as  canien  of  goods. 
— In  an  action  against  a  street-railroad 
company  to  recover  damues  for  the  loss  of 
a  box  of  merchandise  deuvered  to  it  to  be 
earried  for  hire  on  the  front  platform  of  one 
of  ite  cars,  evidence  that  other  persons  had 
paid  money  to  its  conductors,  with  the 
Knowledge  of  its  superintendent,  for  the 
carriage  of  merchandise,  is  admissible  to 
show  the  defendant  to  be  a  common  carrier 
of  goods.  Led  v.  Lytm  etc  B.  B,  Co,,  87 
D.713. 

A  street-railway  company,  if  proved  to  be 
a  common  carrier  of  goods,  is  liable  as  such 
for  loss  of  a  box  of  merchandise  delivered  to 
it  to  be  carried  for  hire  on  the  front  platform 
of  one  of  its  ears.    lb, 

1 18.  Fares  and  tolls.  -  -  A  municipal 
crdinanoe  provided  that   the  fare  on  any 


horse  railway  in  the  city  should  not  exceed 
five  cents.  When  it  was  enacted  the  defend- 
ant was  operating  a  single  line  of  railway. 
Afterwards  it  constructed  and  operated 
other  lines  diverging  from  the  mam  line. 
Held,  that  the  ordinance  did  not  confer  the 
right*  upon  payment  of  five  cents,  to  ride  on 
a  car  bound  for  one  terminua,  and  at  a  point 
of  divergence,  to  teke  another  car  to  a  dif- 
ferent termhttu.  JSUit  v.  MUwavhu  City  B*ff 
Co,,  58  K.  858. 

119.  Expulsion  of  passengers.— 
The  conductor  of  a  street-car  may  exclude 
or  expel  therefrom  a  person  whose  condition, 
by  reason  of  intoxication  or  otherwise,  is 
euch  that  it  is  reasonably  certain  that  by 
act  or  speech  he  will  become  offensive  or  an- 
noying to  other  passengers  therein,  although 
he  has  not  committed  any  act  of  offense  or 
annoyance.  VnUon  v.  Middlesex  B,  R.  Co., 
87  D.  714. 

A  passenger  in  a  street  railway  ear,  who 
is  unable  to  sit  up  and  is  sick  to  yomiting* 
may  lawfully  be  expelled,  whether  his  sick- 
ness proceeds  from  drunkenness  or  not. 
Lemont  v.  WaMtgton  and  O,  B,  B,  Co,, 
47  R.  238. 

Plaintiff  was  a  passenger  in  a  street-car* 
and  wishing  to  alisht,  passed  out  upon  the 
platform  and  asked  the  conductor  to  stop 
the  car,  tolling  him  that  i^e  would  not  get 
out  until  the  car  had  come  to  a  full  stop  i 
whereupon  he,  and  while  the  car  was  in  mo- 
tion, threw  her  from  the  car  with  great  vio- 
lence breaking  her  leg.  Held,  a  wanton  and 
willful  trespass,  for  which  the  company  was 
not  liable.  loaace  v.  Third  Avenue  B.  JL 
Co,,  7  R.  418. 

The  conductor  of  a  street  railroad  car  was 
authorixed  by  the  company  to  remove  every 
passenger  from  the  car  who  should  refuse 
to  pay  the  fare.  While  attempting  to  re- 
move plaintiff,  a  passenger*  for  non-pay- 
ment 01  fare,  the  conductor  struck  him  m 
the  face*  for  which  he  brought  action  against 
the  company.  Held,  that  the  company  was 
liable*  if  the  jury  should  find  that  the  act 
was  without  malice  or  ill  feeling  toward  the 
plaintiffl  Jaekeon  v.  Second  Ave.  B.  B.  Co., 
7R.  448. 

The  conductor  of  a  street-car  mistakenly 
gave  a  passenger  a  wrong  transfer  ticket 
and  the  conductor  of  the  second  car,  refusing 
it,  and  the  passenger  declining  to  pay  lus 
fare*  ejected  him.  Held,  that  he  niul  no 
cause  of  action  against  the  company. 
Sradehaw  v.  South  Boston  B.  B.  Co,,  46  R. 
481. 

120.  IiiaWity  for  injuries  to  pas- 
sengers. —  A  driver  of  a  street-car  who 
checks  the  speed  of  his  car,  after  being 
notified  to  stop,  and  then  without  stopping 
or  notice  to  the  passenger  who  was  about  to 
alight,  sterts  up  with  a  sudden  jerk,  is  guilty 
of  negligence.  Nichols  v.  Siaih  Ave  B,  B. 
Co,,  97  6.  780. 
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Street  railroad  oompaniet  are  carrien  of 
passengers,  bound  to  extraordinary  diligence, 
and  liable  for  neeliffenoe  of  their  amenta  and 
employees  in  and  about  snch  carnage ;  and 
when  passengers  are  injured  by  riotous 
^htinff  among  other  passengers,  the  ques- 
tion of  negligence  is  one  of  fact,  and  a 
declaration  alleging  negligence  in  the  com- 
pany, in  the  failure  to  have  a  conductor 
aboard  to  preserve  order,  and  in  the  failure 
of  the  driver  to  suppress  the  fight  or  to  eject 
the  combatants,  is  good,  and  should  not  be 
dismissed  on  demurrer.  HoUy  v.  Atlanta 
Street  R.  /?.,  34  R.  97. 

The  plaintiff,  while  riding  on  defendant's 
horse-car,  upon  invitation  of  the  driver  as  a. 
passenger  without  hire,  was  injured,  without 
fault  on  her  part,  through  the  negligence  of 
the  driver,  in  the  course  of  his  empl^ment. 
Held^  that  defendant  was  liable.  WiUon  v. 
Middlesex  R,  R.  Co,,  9R.  11. 

A  street-car  conductor  is  not  bouud  to 
eject  a  passenger  who  addresses  insulting 
remarks  to  his  fellow-passengers,  although 
he  is  intoxicated,  provided  he  remains  quiet 
and  inoffensive  aiter  being  admonished  by 
the  conductor ;  ^nd  the  company  is  not. re- 
sponsible for  the  results  of  a  sudden,  un- 
locked for  and  violent  attack  committed  by 
him  on  a  fellow-passenger.  Putnam  v. 
Broadway  etc,  R,  R,  Co.,  U  R.  190. 

P.,  accompanied  by  two  ladies,  was  riding 
in  a  street-car,  when  F.,  who  was  intoxi- 
cated, got  upon  the  car  and  made  insulting 
remarks  and  signs  to  the  ladies.  The  atten- 
tion of  the  conductor  was  called  to  this,  and  he 
told  F.  to  be  quiet.  F.  then  made  threats  of 
violence  against  P.,  but  in  a  voice  so  low 
that  the  conductor  did  not  hear.  F.  then 
went  out  upon  the  front  platform  and 
remained  quiet.  When  the  car  stopped  to 
allow  P.  and  the  ladies  to  alight,  F.  seized 
the  car  hook,  ran  to  the  back  platform  and 
struck  P.  blows  on  the  head  from  which  he 
subsequently  died.  Held^  that  the  railroad 
company  was  not  liable.     Ih. 

The  plaintiff  signalled  a  street-car  to  stop, 
the  car  was  open  with  a  side  step  or  rail ; 
the  driver  applied  the  brake,  and  while  the 
car  was  moving  slowly,  the  plaintiff  put  his 
foot  on  the  step,  took  hold  of  the  end  of  a 
■eat,  and  raised  himself  to  set  on,  when  the 
driver,  who  was  lookins  at  oim,  started  the 
car  with  a  jerk  ;  the  plaintiff  slipped  under 
the  car  and  was  injured.  Heldt  that  the  case 
was  proper  for  the  jury.  Eppendorf  v. 
Brooklyn  City  etc,  R,  R,  Co.,  25  R.  171. 

Evidence  of  the  fact,  that  plaintiff  was  in 
the  habit  of  jumping  upon  the  defendant's 
cars  in  motion,  was  properly  excluded.    Ih. 

The  plaintiff  was  a  passenger  on  a  car  of 
a  street  railway  having  but  one  track,  with 
occasional  turnouts.  In  turning  out  to 
avoid  a  car  coming  in  the  other  direction, 
the  car  ran  beyond  the  turn-out,  and  the 
driver  requested  the  plaintiff  to  assist  him 


in  backing  it  upcoi  the  turn-out.  While  ao 
engaged  he  was  injured  by  the  negligence 
of  the  driver  of  the  other  car.  Held,  that 
the  railway  company  was  liable.  Street 
RaUway  Co.  v.  Botttm,  54  R.  a03. 

121.    or    otlier   persons.— A 

flagman  charged  with  duty  of  proteetioff 
the  public,  at  a  place  constructed  and  used 
as  a  public  way  by  ^reat  numbers  of  people, 
such  as  a  private  railroad  crossing  in  a  mty, 
is  bound  to  indicate  to  persons  when  it  is 
safe  for  them  to  pcuss  as  well  as  when  it  is 
necessary  or  prudent  for  them  to  refrain 
from  passing.  Sweeny  v.  Old  Colony  etc,  R. 
R.  Co.,  87  B.  644. 

A  railroad  company  will  be  liable,  where 
its  employee  performs  an  act  incident  to 
his  employment,  sounskiUfuUy,  negligently^ 
recklessly,  or  wantonly  that  the  persona 
whose  fault  does  not  contribute  are  thereby 
injured ;  and  the  company  is  not  releaaed 
from  liability  by  the  fact  that  the  wrongful 
acts  were  in  violation  of  rules  or  by-laws, 
or  against  particular  instructions  of  the 
company.  Toledo  etc,  R.  R,  Co.  r.  Hamum,  M 
D.  489. 

A  railroad  Company  in  lawful  pursuit  of 
its  business  b  liable  only  tor  failure  to  use 
reasonable  care  and  diligence,  such  as  ordi- 
nary prudence  would  suggest  and  require  in 
the  passage  of  its  locomotives  through  the 
thoroughfares  of  a  city.  BaUkmort  and  O. 
R.  R.  Co.  V.  State,  96  D.  528. 

A  company  failing  to  conform  to  city 
ordinances,  providing  certain  safe-guard* 
in  the  use  of  engines,  is  not  in  the  lawful 
pursuit  of  its  business,  and  is  responsible, 
for  any  injury  which  it  may  occasion,  if 
the  party  injured  be  not  in  fault.     lb. 

A  street  railway  company  is  bound  to 
exercise  the  highest  degree  of  diligence  to 
discover  and  avoid  injuring  a  young  child 
on  its  track.  Oaheston  City  R.  Co.  v.  Heuh 
iU,  60  R.  32. 

Where  a  railroad  company  was  running 
its  horse -car  without  light  or  bells,  in  the 
streets  of  a  city  on  a  dark  night  over  a  track 
obstructed  by  a  sewer  in  process  of  constmo- 
tion,  and  it  appeared  that  plaintiff's  deoe* 
dent,  a  sober  cartman,  was  found  dead  on 
such  track  under  oironmstanoes  showing 
that  he  was  struck  by  defendant's  car  while 
groping  in  the  dark  for  a  safe  passage  for 
his  team,  in  the  absence  of  any  other  evi* 
dence,  there  being  no  witness  to  the  accident, 
the  dangerous  tendency  of  defendant's  con- 
duct was  such  as  to  authorize  the  attributing 
of  the  accident  to  the  negligence  of  the  de- 
fendant and  to  justify  the  refusal  of  a  non* 
suit,  the  presumption  being  that  plaintiff 
had  the  same  regard  for  his  own  safeW  aa 
other  men  ordinarily  have.  Johnum  ▼.  Hmd" 
son  R.  R.  R.  Co.,  75  D.  375. 

Defendant's  street-car  was  stopped  so  aa 
to  obstruct  the  street ;  plaintiff^  a  foot  pas- 
senger, wishing  to  cross  the  street,  stepped 
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npon  the  plstf  onn  ol  th«  oar  in  order  to  do 
8o»  end  wee  thrown  off  by  the  driver  end 
hurt*  On  demnrrer  to  a  oompleint  elleging 
these  faote,  end  that  the  driver  aoted  *'  foro- 
ibly,  willfnllY  and  violently, "  and  wae  the 
"servant  and  agent "  of  the  defendants,  — 
Afii,  that  the  demnrrer  wee  properly  over- 
mled.  Skn  t.  SioBth  Avame  B.  S,  Co.^  20 
RiSO. 

The  plaintiff  a  boy  ten  yeers  old,  was 
riding  on  one  of  the  defendant's  street-cars, 
with  the  knowledge  and  consent  of  the  con- 
ductor and  driver,  bat  without  paying  fare. 
They  had  no  authority  to  ean^  passengers 
free.  The  driver  requested  him  to  take  a 
package  from  the  ear  and  deliver  it  at  the 
plaee  where  he  wae  intending  to  get  off. 
He  took  the  papers,  and  without  notice  to 
the  conductor  or  driver,  while  the  car  was 
in  motion,  and  before  it  reached  the  cross- 
ing where  it  usually  stopped,  he  jumped  off 
the  front  platform,  and  was  thrown  under 
the  wheel  and  injured.  A  printed  notice 
was  posted  conspicuously  in  the  car,  forbid- 
ding paesengers  to  stand  upon,  or  get  on  or 
off  at,  the  front  platform,  or  to  get  on  or  off 
the  car  when  in  motion,  and  dedarins  that 
the  oompeny  would  not  be  responsible  for 
any  accident  happening  thereby.  The  trial 
court  found  that  the  injury  was  caused  by 
the  careless  driving  ana  management  of  the 
car  ;  that  the  plaintiff  in  gettmg  off  under 
the  oircamstancee  used  as  much  care  as 
could  be  expected  from  a  person  of  his  ase, 
and  that  no  contributory  negligence  on  his 
part  was  proved.  Held,  that  on  these  find- 
ings the  plaintiff  was  entitled  to  recover. 
Brenmam  T.  Fabrhavm  tie,  R,  S.  Co.,  29  R. 
679. 

A  child,  six  yean  and  nine  months  old, 
running  at  larffe  in  the  streets,  suddenly 
and  nnexpeeteaiy  attempted  to  mount  the 
front  platlorm  of  a  street*car,  and  was  in- 
jured thereby.  The  driver,  who  was  also 
conductor,  was  on  the  rear  platform  at  the 
time,  engaged  in  putting  off  another  bojr 
who  was  hanging  on  in  a  dangerous  posi- 
tion. There  was  no  fender  on  the  trout 
platform.  JJeld,  that  ftrima  /ode  there  was 
no  negligence  to  warrant  a  recovery,  //es- 
iomriUe  Pau.  R'y  Co.  v.  ConneU,  32  R.  472. 

A  child  sixteen  months  old  was  injured  by 
being  mn  over  by  a  street  railway  car. 
The  court  admitted  evidence  of  how  many 
hours  the  drivers  and  conductors  were  daily 
employed^  in  order  to  show  that  the  driver 
was  phyf  icaUy  unable  to  discharge  his  duty 
at  toe  time.  Held,  error.  The  court 
charged  that  if  the  driver  saw  the  child  in 
the  street,  approaching  the  car,  and  in  such 
close  prozimi^,  that  the  child  might  reach 
the  track  before  the  car  passed,  it  was  neg- 
ligent not  to  stop  the  car.  Held,  error. 
PkUadelphia  tie.  Pom,  R"y  Co.  v.  Henrice,  37 
R.  699. 

Two  street-cars  were  being  drawn  by  a 
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single  horse,  in  oharge  of  a  driver  on  the 
front  platform,  from  the  stables  to  the  re- 
pair snops,  when  the  plainti£^  a  lad  six 
years  old,  in  play  jumped  on  the  rear  plat- 
form, and  fell  off  or  jumped  off,  sustaming 
injury.  The  driver  knew  nothing  of  it. 
Held,  that  there  was  no  negligence  on  the 
part  of  the  railroad  company.  BUhop  v. 
Union  R.  R,  Co,,  61  R  386. 

A  city  ordinanoeprovided  that  oars  driven 
in  the  same  direction  should  not  approach 
each  other  within  three  hundred  feet  except 
in  ease  of  accident,  when  it  may  be  neces- 
sary to  connect  two  cars,  and  also  at 
stations.     Held^  inapplicable.     Ih. 

122.  What  is  contributory  negli- 
gence  on  part  of  person  injured.  *  -*  It 
is  negligence  for  a  passenger  on  a  street-car 
to  leave  or  attempt  to  leave  the  car  while  it 
is  in  motion,  but  after  he  has  given  notice 
for  it  to  stop,  and  there  are  indications  of  its 
doing  so,  he  has  a  right  to  prepare  to  leavob 
NkhoU  V.  Sixth  Ave,  R.  R.  Co.,  97  D.  780. 

If  there  is  rtanding  room  inside  a  street* 
car,  with  pendant  straps  for  holding  on,  it 
is  negligent  to  ride  on  the  platform.  Andrmm 
V.  Capitol  etc  R,  R.  Co.,  47  R  266. 

Plaintiff  was  a  passenger  on  one  of  defend- 
ant's horse-cars ;  at  a  crossing  of  a  steam 
rail  v»  ay,  the  driver  carelessly  drove  upon 
the  latter  track,  directly  in  front  of  an  ap- 
proaching train;  the  plaintiff,  and  all  the 
other  passengers  but  one,  seeing  the  danger, 
rushed  and  jumped,  and  the  plaintiff  in  se 
doing  fell  and  received  injury;  the  driver 
got  his  car  across  the  track  in  time  to  escape 
the  train.  Held,  that  the  question  of  con* 
tributory  negUgenoe  was  for  the  jury ;  that 
the  plaintiff  was  only  bound  to  exercise  or- 
dinary prudence,  and  an  error  of  judgment 
does  not  constitute  negligence ;  and  that 
evidence  of  the  conduct  of  the  other  passen- 
gers was  proper^  as  part  of  the  transaction 
and  as  showing  what  ordinary  prudence  was 
under  the  circumstances.  JhcomUy  v.  Ceifr* 
trcU  Park  etc  R.   Co.,  25  R.  162. 

128.  What  is  not.  —A  passen|(er  on 
a  street-car  is  not  required  to  keep  hu  seat 
until  the  very  moment  the  car  actually 
stops.  After  he  has  notified  the  driver  to 
stop,  and  the  speed  of  the  car  is  checked,  it 
is  not  negligence  for  him  to  go  upon  the 
steps  of  the  car  so  as  to  be  ready  to  alight. 
Nichola  V.  Sixth  Ave.  R.  R.  Co.,  97  D.  780. 

Mere  preparation  to  leave  a  street-car 
while  it  is  in  motion  is  not  of  itself  negU- 
ffence,  if  there  are  indications  that  the  car 
IS  about  to  stop.    IK 

A  passenger  riding  on  the  rear  platform 
of  a  crowded  street-car  leaned  nls  back 
against  the  dasher,  and  was  struck  and  in- 
jured by  the  pole  of  a  following  rar.  Held, 
that  he  was  not  negligent.  T/drteerUh  etc 
R"y  Co,  V.  Boudrou,  37  R.  707. 

♦Contributory  uegllffence  in  rldinfr  on  front 
platform  of  street-car,  see  uote,  87  R.  710-71t. 
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It  i*  not  ooiieliuiy«ly  negligent  for  »  pae- 
eenger  on  »  erowded  street-car  to  stand  on 
the  front  platform,  with  the  assent  of  the 
conductor  or  driver.  Oermantown  Pan,  B*y 
Ok  ▼.  WaX&ng,  ZJ  R.  711,  note;  Nokun  v. 
Brookliyn  CUfosidN.B.  B,  Co.,  41  R.  345. 

It  ia  negligent  in  a  street  railway  com- 
pany to  have  two  tracks  laid  so  near  to- 
ffcther  that  a  passenger's  arm  projecting  a 
tew  inches  from  a  car  window  may  be  liit 
by  a  passing  car,  and  it  b  not  necessarily 
negligent  in  the  passenger  to  allow  his  arm 
so  to  project.  Stimmen  ▼.  Creteent  OUif  B. 
B.  Co,,  44  R.  419. 

While  it  is  a  reasonable  safeguard  against 
accidents  to  forbid  departure  from  a  car 
while  it  is  in  motion,  a  passenger  on  the  n^ 
per  floor  of  a  horse-car  aces  not  violate  this 
regulation  in  walking,  the  car  being  in 
Motion,  towards  the  rear  end  for  the  pur- 
pose of  descending  to  the  lower  platform. 
PrMtent  etc  v.  Leonhardi,  68  R  113,  note. 

124.  Blevated  railroads.  —  In  an  ac- 
tion against  an  elevated  street  railway  by 
an  adjacent  lot-owner  for  damage  by  occn* 
pation  of  the  street,  evidence  is  competent  to 
show  that  since  the  building  of  the  railroad 
the  trade  and  business  of  the  street  has 
diminished  and  changed.  Vntdte  v.  JIcm- 
kaUan  B.  Co.,  60  R  437. 

It  appeared  that  the  result  was  partly 
due  to  a  tenden<7  in  business  to  move  "up 
town."  Held,  that  it  was  for  the  jury  to 
estimate  the  proportion  of  the  loss  charge- 
able to  the  dttendant,  and  that  a  recovery 
for  such  estimated  loss  was  proper.    lb. 


[Includes  the  eflbuse  of  sexual  Ihteroooise 
without  the  consent  of  the  female,  whether  the 
same  be  procured  by  fraud  or  f oroe.] 

Assault  with  intent  to  oommit^  see  AasAULT, 
82-34. 

1.  Oonstractloii  of  statutes. — In  a 
statute  punishing  carnal  knowledge,  or 
"abuse"  in  an  attempt  to  have  carnal 
knowledge,  of  a  female  child  under  ten 
years  of  age,  the  word  "abuse**  applies 
only  to  injuries  to  the  genital  orgaus  m  an 
unsuccessful  attempt  at  rape,  and  does  not 
include  mere  forcible  or  wrongful  iU-usage. 
IkLiekiM  V.  State,  29  R.  754. 

3.  What  constitates  the  offease.  *  » 
Where  a  man  has  carnal  intercourse  with  a 
woman  (not  his  wife),  without  her  consent* 
while  she  is,  as  he  knows,  wholly  insensible, 
he  is  guilty  of  rape.  Com.  v.  Burhe,  7  R 
531. 

A  statute  fixing  the  age  of  puberty  i^  fe- 
males at  twelve,  carnal  intercourse  with  a 
female  under  that  age  is  rape.  State  ▼. 
TUman,  31  R  236. 

«8ee  monographic  note  on  crime  of  rape,  80  D. 
861-S75. 

Rape,  where  sesent  was  procured  hy  fraud, 
Me  note.  12  B.  290-291. 
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Sexual  eonneotion  with  a  woman  of  weak 
intellect  by  means  of  a  fictitious  marriage 
does  not  constitute  rape.  Sloodwotih  v. 
State,  32  R.  546. 

Sexual  intercourse  without  the  consent  of 
the  woman  and  under  the  pretense  of  a  sur- 
gical operation  is  rape.  Pomerp|f  v.  State, 
48  H.  146. 

8.    or  an  attempt  to  commit  it. 

— A  person  who  stauds  by  when  an  attempt 
is  miMle  by  others  to  commit  a  rape,  but  who 
does  no  act  to  aid,  assist  or  abet  its  commis- 
sion, is  not  guilty  of  an  attempt  to  commit  a 
a  rape ;  the  question  of  his  complicity  is  for 
the  junr.     People  v.  Woodward,  13  R  176. 

4.  The  necessaxy  force  and  xesist- 
ance.* — Force  is  a  necessary  ingredient  in 
the  crime  of  rape ;  but  the  force  may  be 
constructive.  lUwii  v.  State,  68  D.  113; 
State  V.  Murphy,  41  D.  79. 

Cohabitation  procured  by  means  of  a 
fraudulent  personation  of  a  female*s  hus- 
band does  not  amount  to  crime  of  ra]^; 
there  is  neither  actual  nor  oonstructiTe 
force.     Leuna  v.  State,  68  D.  118. 

If  the  woman  consent  in  the  belief  that 
an  illegal  marriage  is  legal,  upon  the  fraud- 
ulent assertion  of  the  pretended  husband, 
the  latter  will  not  be  guilty  of  nq^  State 
V.  Murpk^,  41  D.  79. 

Reluctance  and  resistanoe  on  the  part  of 
an  adult  woman  are  essential  to  the  commis- 
sion of  this  <^ense.  Perhaps  an  exception 
to  this  rule  exists  when  the  woman  shows 
by  her  words  and  conduct  that  the  act  was 
against  her  will,  but  finally  ceases  to  resist 
because  of  insensibility  produced  by  liquors 
administered  to  her  by  tue  accused.  Peapie 
V.  CroenoeU,  87  D.  774. 

To  constitute  rape  of  a  woman  in  posses- 
sion of  phvsicsl  and  mental  powers,  not 
overcome  by  threats  nor  so  placed  that 
resistanoe  would  be  useless,  it  munt  appear 
that  she  resisted  to  the  extent  of  her  ability. 
Olesony.  State,  38  R  366  ;  People  v.  Dohring 
17  R.  349. 

One  may  be  convicted  of  rape  on  a  woman 
who  failed  to  resist  because  of  imbecility. 
State  V.  Atherion,  32  R  134. 

Sexual  intercourse  with  a  demented  or 
insane  woman  who  does  not  resist,  and  who 
apparently  assents  thereto,  is  not  rape.  If, 
however,  a  man,  knowing  a  woman  to  be 
insane,  takes  advantage  of  that  fact  to 
carnally  know  her,  when  her  mental  powers 
are  so  impaired  that  she  is  unconscious  of  the 
nature  of  the  act,  and  is  not  a  willing  par- 
ticipator therein,  his  ofifense  is  rape,  wough 
there  is  no  distinct  proof  of  her  resistance, 
Ptople  V.  CroMweU,  87  D.  774. 

o .  Idability  of  aiders  and  abettora. 
—  A  woman,  aiding  and  abetting  an  attempt 
to  commit  a  rape,  is  suilty  as  a  principal. 
State  V.  Jonee,  35  R  586. 

*  Resistance  on  part  of  proaecutrix.  to  what 
tent  must  be  carried,  see  note,  S6  R.  MO-^ftt. 
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0.  What  indictments  are  wifBcriOTit^ 
—  An  indiotnMnt  wbioh  allapwi  that  the! 
defeadant  'Sriolantly  and  against  her  will 
fcdoniooaly  did  ravibh  and  carnally  know" 
the  woman  ia  snffioientb  Comm  ▼.  Fof/ertif, 
69  D.  264. 

An  indictment  need  not  allege  that  the 
woman  raviahed  waa  not  the  wife  of  the  de- 
fendant,    lb. 

The  allegation  of  "  did  forcibly  ravish,"  is 
eafficient  without  adding,  **  against  her 
wUL"     WiUiants  ▼.  State,  28  R.  399. 

An  indictment  chargmg  an  attempt  to 
commit  ra[»e  upon  "Theresa  Gaadaloupe/* 
and  referring  to  that  person  as  ''her,  '  is 
good  without  alleg^g  wat  person  to  be  a 
woman.    BaOle  ▼.  State,  90  R.  169. 

In  an  indictment  for  abbetting  a  rape 
actoaily  oonunitted  by  a  "person  nn- 
known,"  it  is  not  necessary  to  allege  that 
saeh  person  was  a  male,  or  capable  of  com- 
mitting rape;  the  nse  of  the  word  *'Tio- 
lendy*  instead  of  "forcibly"  does  not 
vitiate  it;  and  the  omission  of  the  words 
"against  the  form  of  the  statnte,"  etc., 
cannot  be  nrged  on  motion  in  arrest.  State 
V.  WlOkam,  36  R.  272. 

7.  Sridenoe  to  oonwict,  gensrally. 
—On  the  trial  of  a  prisoner  for  rape  com* 
Buttad  on  Us  ward,  a  copy  or  certincate  of 
the  grant  of  letters  wonld  be  sufficient  to 
proTc  actual  guardianship  during  the  minor- 
ity of  tlie  warai,  but  the  whole  record  of  his 
guardianship^  extending  over  eight  or  nine 
years,  might  be  admitted,  to  anticipate 
sny  resignaticn  or  removal  of  the  guardian 
snd  estabtiBh  the  oontinuanoe  of  the  guard- 
ianship up  to  the  time  of  the  outrage. 
fWney  v.  Stale,  47  D.  74. 

Bvidenoe  of  an  unsuccessful  attempt  by  the 
defendant  a  few  days  previous  is  competent. 
Pmle  V.  (ySttOuan,  68  R  630. 

B,  Showine  capacity  to  commit.  — 
Om  the  trial  of  an  indictment  for  rape, 
sgainst  a  4M>y  under  fourteen  years  of  age, 
ms  burden  is  on  the  state  to  prove  his  capa- 
ffly  to  commit  rape,  and  a  statute  dispen- 
sing with  proof  of  emission  does  not  change 
tiiemle.    HUtabiddk  y.  State,  M  K.  5^ 

lbs  Resumption  that  a  boy  under  four- 
Isen  cannot  commit  rape  may  be  rebutted 
by  proof  of  the  actual  oommission.  Wag- 
mtr  V.  State,  40  R.  36. 

9.  Proof  of  complaint  mads  by 
prosscntzix.*—  The  testimony  of  the  com- 
plainant may  be  confirmed  by  evidence  not 
snl^  that  she  had  communicated  her  oom- 
l^int  to  persons  out  of  court  about  the 
time  of  Uie  offense,  but  the  details  of  such 
eonununicatiott  may  be  given  by  the  wit- 
seesss.  State  v.  Knme^,  2tiB^  ^6 ;  Berutine 
V.  Stale,  31  R.  693. 

The  particulars  of  the  complaint  of  the 
prosecutrix  to  third  persons  cannot  be  ad- 

*  Complaints  of  proeecatrix,  when  admissible 
ki  peoseeutlons  for  rape,  see  note,  SB  R.  9K,  870. 


mitted  as  evideBoein  chief.  Oteeon  v.  State, 
88  R.  866  ;  Peopkr.  Ma^,  66  R.  126. 

The  victim's  complaints  of  the  commission 
of  the  offense  may  be  proved,  but  not  the 
details  nor  the  name  of  the  raviisher.  Stale 
V.  Robertstm,  58  R.  201. 

Evidence  of  the  first  complaint  of  the 
prosecutrix,  ten  months  after  the  offense,  is 
incompetent.  Peopie  v.  O'SuUivan,  58  R. 
530. 

The  delay  is  not  excused  by  threats  of  the 
defendant,  a  priest,  to  the  prosecutrix  at 
confession,  that  if  she  told  of  him  she  would 
go  to  hell.     IfK 

10.  Variance.  —  Proof  of  rape  sustains 
an  indictment  for  an  attempt  to  commit 
rape.     Lewie  v.  State,  68  D.  113. 

The  statute  of  Indiana  defines  two  classes 
of  rape,  one  upon  a  woman  aeainst  her  will, 
the  other  upon  a  female  child  under  twelve 
years  of  age.  HeU,  that  an  indictment  set* 
ting  forth  an  offense  of  one  class  could  not 
be  sustained  by  proof  of  one  of  the  other 
class.    Oreer  v.  State,  19  R  709. 

11.  Xzaminatlon  of  prosecutrix.  «- 
The  prosecutrix  may  be  asked  on  cross-ex* 
amination  whether  she  did  not  at  a  certain 
time  and  place  have  illicit  intercourse  with 
another  person.  State  v.  Heed,  94  D.  337. 

On  the  trial  of  a  complaint  for  indecent 
assault  upon  a  woman  in  disordered  health, 
it  is  proper  to  show  that  such  persons  are 
subject  to  hallucinations,  and  to  ask  her  if 
she  had  not  made  similar  charges  before, 
without  mentioning  the  one  in  question; 
but  not  proper  to  ask  her  if  she  had  not 
been  undergoing  medical  treatment  at  a  col- 
lege in  presence  of  a  class,  nor  to  show  that 
the  deiendant  had  improperly  approached 
the  judge  or  been  charged  with  buying 
votes.     Dertein  v.  Panone,  50  R.  262. 

1 2.  Corroborating  her  testimony.— 
Declarations  of  an  injured  party,  made  out 
of  court,  are  admissible  on  the  trial  of  an 
indictment  for  rape,  to  show  that  the  testi- 
mony of  such  partv  as  given  at  the  trial 
agree  with  such  declaration.  State  v.  De 
Woif,  20  D.  90. 

A  defendant  having  attempted  to  dis- 
credit tiie  testimony  of  the  prosecuting 
witness  on  the  trial  of  an  indictment  for 
rape,  by  showing  she  had  concealed  the 
transaction  for  more  than  a  year,  and  as- 
signed as  a  reason  therefor  her  fear  of  the 
defendant,  evidence  by  the  prosecution  that 
the  prosecuting  witness  was  deaf  and  dumb, 
and  that  such  persons  have  a  sense  of  in- 
feriority to  other  people,  and  as  a  class  are 
easily  intimidated,  and  that  they  are  credu- 
lous and  submissive,  and  that  such  was  the 
character  of  the  proeecuting  witness,  is  in- 
admissible.    Pk 

Statements  by  a  prosecutrix  made  soon 
after  the  occurrence,  detailing  the  circum- 
stances, are  admissible  in  corroboration  of 
her  testimony  on  the  trial,  but  not  as  inde* 
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pendent  evidenoe.    PhiUip$  t.  State,  49  D. 
709;  LaughUn  v.  State,  1  D.  444. 

It  !■  competent  to  introdnce  eyidenoe  of 
the  good  oharacter  of  the  person  entrapped, 
she  Doing  a  witness  for  the  prosecntion. 
Twme^  V.  Statt,  47  D.  74. 

18.  Evidence  in  defence,  senerally. 
— Any  fact  tending  to  the  in&ence  that 
there  was  not  the  utmost  reluctance  and  re- 
sistance by  the  prosecutrix,  where  she  is  the 
sole  witnesl^  and  the  defendant  is  compelled 
to  rely  on  circumstantial  evidence,  is  always 
admissible ;  as,  that  t^ere  was  no  immediate 
disclosure,  no  outcry,  though  help  was 
known  to  be  at  hand,  etc  People  r.  Jseneon, 
65  D.  506. 

14.    consent. — A  female's  failure 

to  make  any  outcry  when  a  violation  of  her 
person  is  attempted,  and  the  fact  that  her 
garments  do  not  get  injured  in  the  struggle 
with  her  assailant,  as  well  as  the  fact  that 
she  keeps  the  injury  silent  for  several  days, 
tend  strongly  to  show  consent,  but  are  not 
conclusive,  and  should  always  be  considered 
in  connection  with  her  age  and  intelligence. 
StaUY.Crau,  79  D.  519. 

Consent  involves  a  submission  ;  but  a  mere 
submission  by  no  means  necessarily  involves 
consent,  as  where  a  child  is  in  the  power  of 
a  strong  man.     lb. 

If  consent  is  showii,  there  may  be  a  con- 
viction of  assault  with  intent  to  commit 
rape,  if  there  was  force  sufficient  to  indicate 
that  intent  before  consent  was  given.  StcUe 
V.  Athertan,  32  R.  134. 

If  a  woman  finally  consents,  although 
such  consent  is  reluctant,  and  is  obtained 
through  fear,  duress,  and  fraud,  or  partly 
through  fear  and  partly  by  force,  the 
offense  is  not  rape.  Whittaker  v.  State,  36 
R.856. 

15.  Bad  character  of  proeecutriz. 
— The  general  character  of  a  prosecutrix 
for  chastity  is  in  issue  in  prosecutions  for 
rape,  but  particular  acts  of  lewdness  with 
persons  other  than  the  accused  cannot  be 
proved  on  the  trial :  First,  because  she  is 
presumed  to  be  unprepared  to  disprove  such 
Bpecifio  accusations  without  previous  notice; 
sod  secondly,  because  it  would  create  col- 
lateral issues,  indecisive  of  the  ffuilt  or  in- 
nocence of  the  accused,  but  well  calculated 
to  embarrass  and  mislead  tiie  jury.  JlicZ)er- 
moU  V.  State,  82  D.  444;  State  v.  Fonhner, 
80  D.  132;  State  v.  DtWolf,  20  D.  90; 
Shartser  v.  StaU^  52  R.  501.  But  her  pre- 
vious  intercourse  with  the  prisoner,  is  al- 
ways admissible  as  tending  to  show  that 
the  act  of  which  she  complains  was  not 
against  her  will.     State  v.  Reed,  94  D.  337. 

The  rule  that  only  evidence  of  the  prose- 
cutrix' general  reputation  for  unchastity, 
and  not  evidence  of  particular  acts,  is  ad- 
missible to  impeach  her  testimony,  admit- 
ting the  general  soundness  of  such  rule, 
sh<mld  not  be  applied  where  the  prosecutrix 


is  yonnff,  inexperienced,  has  lived  a  secluded 
life,  and  where  her  proclivities  oan  be  shown 
only  by  proof  of  specific  acts  of  lewdness. 
Peopk  V.  BenKm,  65  D.  506. 

Tbm  defendant  may  prove,  by  the  com- 
plainant or  others,  particular  acta  of  unchas- 
tity on  the  part  of  the  complainant.  BentHm 
V.  State,  31  R.  593 ;  though  the  prosecutrix 
was  not  asked  concerning  them,  for  the 
purpose,  not  so  much  of  impeaching  her  as 
rebutting  the  presumption  oi  want  of  assent^ 
when  she  is  the  only  witness  for  the  proee- 
cution.    PeopiU  v.  Ben&on,  65  D.  506. 

Evidenoe  of  the  unchastity  of  the^  com- 
plainant is  competent  upon  the  question  ol 
consent.  On  a  trial  otW.  for  a  rape  npoa 
M.,  —  held,  that  evidence  was  admissible  to 
show  that  M.  was  in  the  habit  of  receiving 
men  at  her  dwelling  for  promiscuous  inter* 
course.     Woode  v.  People,  14  R.  309. 

Evidence  of  an  aareement  for  sexual  inter- 
course with  a  third  person,  made  by  prose- 
cutrix on  the  day  of  the  commission  of  a 
rape  upon  her,  is  inadmissible  on  the  trial 
of  an  mdictment  for  the  rape.  MeDenmM 
V.  State.  82  D.  444. 

Allusions  to  specific  report*  of  the  im* 
proper  intimacy  of  the  prosecutrix  with  third 
persons,  made  on  a  trial  for  rape  by  the  wi^ 
nesses  of  the  accused,  without  objection  from 
the    prosecution,    do    not   authorise    the 

Srosecution  to  introduce  evidence  contra* 
icting  the  truth  of  such  reports.  The  tssne 
is  not  whether  a  bad  reputation  of  the  prose- 
cutrix for  chastity  is  deserved,  but  whether 
it  is  generally  accredited.    Ih, 

Inquiries  as  to  bad  character  for  chastity, 
in  oases  both  civil  and  criminal,  where  tibe 
character  is  regarded  as  invcdved  in  the 
issue  are  limited  to  the  time  previous  to  the 
transaction  in  question.  State  v.  ^onAacrt 
SOD.  132. 

Witnesses  called  to  impeach  the  charaoier 
of  prosecutrix  for  chastity,  must  confine 
their  testimony  to  what  tiieyknew  before 
the  offense  was  oommitted.  Thev  will  no% 
be  permitted  to  testify  to  any  knowledge 
acquired  afterwards.     i&. 

16.  Inetructions. — The  Jury  should 
be  cautioned  against  convicting  for  rape  ea 
prosecutrix*  testimony  alone  uncorroborated 
oy  other  evidence,  direct  or  orcumstantiaL 
Pecp/^v.  Benson,  65  D.  506. 

The  jury  were  instructed  that  they  might 
convict  if  they  found  that  defendant  pn^ 
cured  the  woman  to  have  connect  io  i  witii 
him  by  fraudulent  representations  wh  ch  she 
believed,  that  it  was  a  necessary  part  of  hie 
medical  treatment  of  her.  JleUt,  error,  for 
the  reason  that  it  did  not  recognise  force  aa 
an  essential  element  of  the  crime.  Dom 
Morcun  v.  People,  12  R.  283. 

17.  Oonyiction  and  pun'shment, — 
A  defendant  charged  with  tiie  coinmissioa  of 
rape  may  be  convicted  of  assault  with  in* 

I  tent  to  commit  rape,  upon  evidence  showing 
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fT  lBd«x  to  H«tM  ta  Afli«>i«»n  Deeislo 

tliAt  be  mtendad  to  sratify  hi«  pMuton*  upon 
tii«  penoo  of  tho  temale.  notwitlMtMidiiig 
•BT  rasistanoo  on  hor  part,  and  that  the 
olmise  waa  oonsammated  under  oiroom- 
itaaoea  satisfyuig  the  jnry  that  the  aaeanlt 
was  made  witboat  her  content.  And  the 
jury  may  do  this  where  they  are  not  latiafied 
that  the  reaiatanoe  on  her  part  waa  ao  oon- 
tinned  and  peraiatent  as  to  prore  |[ailt  of 
the  higher  orime,  when  he  mcoeada  in  haT- 
mg  eamal  knowledge.  iSlole  v  •  Oroaip  79  D. 
619. 

SATIFIOATIOV. 

Ritoppelhy,  aeeEaroFFKL,  47. 

Of  acta  of  pnblio  agenta»  aee  Aobnot,  108. 

Of  agent's  aete,  aee  Aosnot,  68, 88-101. 

Of  eontraota,  aee  CowoLACn,  4, 

Of  corporate  contracts,  aee  CouoKAnoHa» 

12S. 
Of  Toid  oontraeta,  aee  Coktraots,  91. 

BELAX  FBOPBBTT. 

[Inchulet  the  general  nature  of,  title  to,  and 
ownenOiip  of  land  and  chattels  real ;  the  rietats 
and  liaUutiet  of  the  owner  in  the  nae  of  realty : 
the  doetrinea  of  accretion  and  allnTion:  and 
eonfllctinff  rights  of  adjoining  proprietors.] 

Admlaaiona  and  declarationa  aa  to  title,  to, 
or  poaseaaion  of,  aee  Byidxh ex,  151-153. 

Ab  partnOTship  property,  see  Pabtnkbship, 
19,20. 

Charging  legacies  on,  aee  LBOAGin,  II. 

Oooeniaiveneea  of  jndgmenta  on  qnestiona 
of  title  to,  see  JuDOM snt,  70. 

Contrmcta  for  sale  of,  aee  Vbhbor  ahd  Por- 

CBAflBB,  I. 

Contracts  relative  to  —  requirements  of 
statute  of  frauds,  seeCoirnucra,  50-52. 

Disabilitiee  of  idiene  respecting,  aea  Auxirs, 
8-15. 

Diaahilitiee  of  coverture  in  relation  to,  aee 

HUBBAHD  Ain>  WiFC,  81. 

Distinguished  from  personal,  aee  also  Pbb- 

aONAL  PROPVRTT,  1. 

Enforcement  of  contracts  relatiTe  to^  see 

Srxcnnc  Pervorvanos,  3-5. 
bjoining  alienation  of,  aee  In JUifonov,  20. 
Extent  of  executions  on,  see  ExiomoN, 

141-145. 
LoTy  of  attachment  on,   see  AiTAOHifxifT, 

57. 
Lioenae  to  enter  on,  see  LiezNOi,  4-6. 
Management  of,  by  personal  representatire, 

see  ExRCUTORS,  etc.,  42. 
Of  infants,  sales  of,  by  order  of  courts  see 

IxrwAim,  8-15. 
Of  lunatics,  sales  of,  by  order  of  court,  see 

Insanx  PxRsoifs,  22. 
Of  ward,  sales  and  leases  of,  by  guardian, 

see  GuARDiAif  akd  Ward,  19. 
Of  wife,  rights  of  husband  aa  to^  aee  Hv8- 

BAKD  AlID  WlFB,  6. 

Power  of  city  to  hold,  see  MuifioacpAL  Cox- 

PORATIOKS,  10. 

Power  of  corporation  to  acquire,  aee  Cor- 
poration?. 9X 


■a  and  Aaserlean  Rf»porto«  eeo  Tolame  I. 

Power  of  corporation  to  deal  in,  aee  Corpo- 

RATiona,  99. 
Power  of  Indians  to  hold  and  eonrey,  see 

Indians,  2. 
Presumptions  aa  to  title  to,  see  Byidxhox, 

35. 
Real  eatate  brokers,  seeBxcKXRa,  6-11. 
Relatire  rights  of  owner  and  minm^  aea 

MiKXs,  etc.,  8. 
Resulting  trtista  in,  see  TRmrrs,  14* 
Rights  of  adjbiningowners  as  respectsparty 

walls,  see  Partt  Walls. 
Rights  of  littoral   ownar,   aee    Ripaxiax 

RiORTS. 

Sale  of,  for  non'^paymentof  taxea,  see  Taxxs^ 

IV. 
Sales  of,  on  execution*  see  ExaounoH,  85-S7* 
Remedif^  for  trespasses  on,  see  Trxspabb, 

I,  n. 

Salea  of,  on  Sunday,  see  Svkdats,  4. 
Set-off  in  actions  respecting,  see  Sxt-off,  17* 
Slander  of  title  to,  see  Slavdkr,  IV. 
Tenancy  in  common  of,  aee  Oo-XxxAiicr, 

7-53. 
What  is  taxable,  see  Taxks,  11. 
What  lapse  of  time  bars  actions  for,  see 

Limitations  of  Acnoxs,  46-51. 
What  may  be  sold  on  foreclosure,  see  Moxr- 

OAGxa,  97,  98. 
When  liable  to  attachment,   see  Attach* 

MXNT,  34. 

When  limitation  begins  to  run  against  action 
for,  see  Limitations  ot  Aotions,  84. 

When  passes  by  will,  bee  Wills,  9. 

When  subject  to  execution,  see  ExscimoN, 
.36. 

1.  How  distingoiahed  from  personal 
—'A  dam  is  not  necessarily  real  estate.  If 
built  by  one  person  on  the  land  of  another, 
with  the  latter's  consent,  it  would  be  per- 
sonal estate.    SnyOuird  ▼.  HUU  69  D.  85. 

2.  The  title  and  posaexaion,  gen- 
erally. —  1.  Nature  of  the  iUU,  generally,^ 
The  foundation  of  property  consists  in  its 
being  an  exclusive  righti  and  persons  other 
than  the  owner  cannot  impose  burdens  on 
it,  or  impair  its  enjoyment  without  the  lat- 
ter's permission,  or  by  color  of  legal  author- 
ity. Orea  V.  Jack,  27  D.  353. 
'  The  privilege  of  reclaimed  land  under 
water  in  front  of  one's  premises,  under  the 
Maryland  statute  of  1745,  confers  no  prop- 
erty or  possession  which  can  be  encroached 
upon  by  another  until  the  land  is  reclaimed. 
dasejf  V.  InJoes,  39  D.  658. 

The  general  rnle  that  a  derivative  title 
cannot  DC  better  than  that  from  which  h  is 
derived,  is  RnUject  to  many  necessary  ex- 
ceptions.   McAwlandy.  PuncU,  93  D.  358. 

Ownership  of  land  carries  with  it  the 
right  to  ita  products,  at  law  and  in  equity. 
No  change  can  take  place  in  the  title  to  the 
fruits  of  the  soil,  without  the  owner  parts 
with  his  title  or  possession,  or  permits  its 
cultivation  for  the  benefit  of  another. 
RiMh  V.  Voufjht,  93  D.  769. 
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made  on  A'«  aeocmnt   alone.      Browm  ▼» 
^en^JU,  2S  D.  878. 

Qnlv  a  poaeesMr  in  good  ftMkf  beUerlaf 
himeelf  to  be  the  owner  of  land,  ean  reoorer 
of  the  troe  owner  for  amelioration  insepar* 
able  in  their  nature  from  ilie  loiL  Oibmm  t« 
ffuiehbu,  68  D.  772. 

The  dootrine  of  relation  has  nerer  been 
extended  by  eoorte  further  than  to  hold 
that  a  legal  title  when  acquired  shall  relate 
back  to  Qie  period  when  the  right  aocmed 
to  the  property,  so  as  to  defeat  subsequent 
claimants  or  incumbrancers  holding  ad- 
versely to  the  rights  LaurisainiY.  Chu^Heiie^ 
57  D.  200. 

A  mere  possessor  of  land  is  presumed  to 
have  made  any  changes  in  its  oondition  for 
his  own  amelioration,  and  to  hare  reoeived 
a  sufficient  reward  in  the  immediate  benefit 
which  he  reaps  from  the  enhanced  produe- 
tion  of  the  soiL  CHbaon  r.  ButMu,  68  D. 
772. 

One  who  has  the  mere  possession  of  land 
has  the  right  to  grass  growing  thereon  as 
against  a  stranger,  although  such  stranger 
severs  the  grass  from  the  soiL  Moner, 
Iman,  89  D.  417. 

8.  PoueMdon  mm  notice  of  title  or 
daim.  * —  The  possession  of  real  estate  gives 
constructive  notice  of  the  title  under  whioh 
the  occupant  claims.  Johnakm  v.  Okmeif,  28 
D.  46;  but  snch  possession  must  be  noto- 
rious and  exclusive.  Boyee  v.  MeCuUockt  88 
D.  35. 

4.  Effect  of  law  of  place  upon  title. 
— Land  is  held  and  alienated  according  to 
the  law  of  the  place  where  it  is  situated. 
Sneedv,  Ewing,  22  D.  41 ;  Baxter  ▼.  WUUf, 
81  D.  628. 

The  law  of  the  state  in  which  real  estate 
is  situated  must  decide  all  questions  eon* 
corning  the  title  thereto,  either  legal  or 
equitable.     Depag  v.  ifoyo,  49  D.  88. 

5.    or  upon  transfos  of  title.  — 

The  right  to  control  the  disposal  of  property 
is  fundamental,  but  must  be  »o  regulated  as 
not  to  conflict  with  high  public  intereets. 
Dofmon  v.  Bali,  100  D.  586. 

6.  Legal  and  equitable  titlea. — 
The  complete  legal  title  is  the  ri^t  and  the 

rsespion  unitML    FUakugh  v.  Groghant  19 
139. 

7.  Evidence  to  prove  title.  — Poasee- 
sion  is  prima  fade  evidence  of  legal  title. 
Jaekeon  v.  Town,  15  D.  405 ;  and  no  further 
or  higher  evidence  of  title  is  required  to 
enable  a  plaintiff  to  recover  in  ejectment, 
until  the  defendant  shows  an  anterior  pos- 
session, or  traces  title  from  a  paramount 
source.  Ketuie  v.  Canncvant  82  D.  738 ;  and 
a  purchaser  under  a  judgment  against  »nch 
possessor  can  recover  against  an^  one  who 
can  not  show  a  better  right  or  prior  poeaea* 
sion.     TiUtle  v.  Jackem,  21  D.  30C. 

*  PosHCMlon  as  evidence  of  title,  see  note  #0  U 
601 -^M. 


Hie  labor  of  others  for  theowner  of  the 
creates  no  title  to  jproductSi  though  ming* 
linff  in  the  prodnotmn.    Ilk 

£  AcquisUion  qf  titie.—A  release  when 
neither  of  the  parties  to  it  have  any 
possession,  actual  or  legal,  in  the  land  re- 
leased, is  without  eObcL  Porter  t.  Per- 
litea,  4  D.  52. 

(hie  entering  upon  land  under  a  deed  duly 
acknowledged  and  recorded,^  acquires  a 
freehold  either  by  right  or  wrong;  if  by 
wrong,  it  ii  an  actual  disseisin  of  all  claim- 
ing the  same  land  under  a  different  title. 
Moftesv.  i?ioe,  4D.  68. 

Actual  possession  is  not  necessary  to  give 
a  valid  title.  It  is  sufficient  if  there  be  no 
adverse  possession.  PUi§  v.  BvUard,  46  D. 
405. 

A  possession  in  right  of  the  possessor's 
wife  18  not  seisin  in  the  strict  legal  sense. 
Peare$  ▼.  MeClenaghan,  55  D.  710. 

Seisin  and  possession  do  not  mean  same 
thing ;  seisin  is  the  possession  of  a  freehold 
estate,  created  at  common  law  by  livery  of 
seisin.    Perffuaom  v.  WiUell,  57  D.  744. 

Where  there  is  no  adverse  holding,  the 
possession  ii  considered  as  following  the 
property,  and  ii  deemed  to  be  in  him  who 
has  the  title.  ffoOep  v.  Hawley,  94  D. 
350. 

One  who  first  takes  possession  of  land 
makes  it  his  own  by  occupancy  as  against 
all  the  world,  except  the  true  owner ;  and 
the  land  remains  his  as  against  all  persons 
entering  afterwards  without  his  consent, 
and  without  title,  unless  he  abandons  it,  or 
it  ii  taken  from  him  by  some  method  known 
to  the  law.    Moon  v.  BolHns,  95  D.  181. 

8.  Coi^flkting  aUeB,  —  A  partv  being  in 
possession  of  a  part  of  a  tract  of  land|  un- 
der a  deed  conveying  to  him  the  whole  ^ct, 
mav  grant  the  whole  by  a  deed  of  bargain 
ana  ule,  without  entering  on  that  part  of 
which  he  is  not  in  possession,  notwithstand- 
ing an  adverse  possession  of  the  said  part 
by  indosure.     Gitimg$  v.  Hall,  2  D.  502. 

Where  two  persons  are  in  possession  of 
land,  each  claiming  an  exclusive  right,  the 
law  adjudges  the  rightful  possession  to  be 
in  the  one  who  has  the  risht  to  the  land. 
Mather  v.  Trinity  Church,  8  D.  663. 

Land  comprehends,  as  between  a  vendor 
and  vendee,  a  mortgagor  and  mortgagee,  etc. , 
all  soil  or  earth,  whether  covered  by  water 
or  not,  all  minerals,  all  houses,  fences,  and 
structures  on  the  ground,  and  all  vegetable 
productions  standing  and  growing  on  it. 
Coomba  v.  Jordan,  22  D.  236. 

B,  under  the  direction  of  A,  purchased 
for  him  a  tract  of  land,  taking  tlie  title 
thereto  in  A's  name,  and  permitted  A's  son 
to  occupy  it,  he  having  paid  a  part  of  the 

fmrchase  price.  Held  that  the  title  both 
egal  and  equitable,  was  vested  in  A,  and 
that  the  land  was  not  liable  for  the  son's 
debts,  it  appearing  that  the  purchase  was 
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A  pwty  in  poeaeasion  haTing  two  titlMy 
Mie  Y«]]d  and  tk«  other  iiiTalid,  will  be  pre* 
■amed  to  have  entered  under  the  Talid  title. 
Tuttk  ▼.  /odbon*  21  D.  906. 

^rior  poasesnim  is  eridenoe  of  title,  and 
this  evidence  may  be  destroyed  by  abandon- 
ment.    Bird  ▼.  LubroB,  70  D.  617. 

8.  Ihityof  owner  in.  uMf  of  land.*  — 
The  absolute  dominion  of  a  proprietor  over 
his  land  to  center  of  earth  is  restrained 'by 
the  nuudm,  ^te  «fere  Aio  til  alSemmi  Hon  loxias. 
Hatdeman  t.  BrMMari,  84  D.  511 ;  boi  it  is 
only  when  one  deviates,  either  by  intention 
or  negleet,  from  the  ordinary  nee  of  his 
property,  that  he  is  liable  for  an  injury  done 
thereby  to  another.  Ihtrham  v.  MuBaetnan^ 
18  D.  133  ;  SckwarH  ▼.  Oibnmrt^  92  D.  227. 
This  dootrine  is  applied  to  the  nse  of  streets 
by  eitiee,  and  highways  by  the  state  and 
counties,  through  their  officers,  aod  b  to 
some  extent  applicable  to  private  coipora- 
tions.  WabatkcmiB.  Oanalv.  Speaan,  79 D. 
444. 

Where  an  act  is  unlawful,  the  actor  is 
liable  for  an  injury  done,  without  referenoe 
to  the  probabili^  that  it  would  oooasion  that 
particular  injury.  Durham  v.  JliMSseAnoii, 
18  D.  133. 

Where  an  act  is  nalawhil,  the  liabiUty  of 
the  actor  for  an  injury  oooasioned  by  it 
depends  upon  the  question  whether  the  in- 
jury was  the  natural  or  probable  conse- 
quenoe  oi  the  aot»  or  was  merely  aooidentaL 

A  land-owner  who,  in  ezoavating  his  land 
for  a  contemplated  improvement,  has  cast 
dirt,  stone%  and  rubbish  upon  adjoininff 
land,  to  the  injury  tfaerso^  cannot  defend 
an  aotian  for  oompenaatory  damases  by 
evidenoe  that  the  work  was  done  with  care 
and  akill ;  he  is  liaUe  for  the  actual  injurjr, 
iiieepeuUre  of  negligence.  lSremai»  t.  db- 
Aoes  &.,  61  D.  284. 

The  right  of  a  land-owner  to  make  exca- 
vations in  his  land  (such  as  are  involved  in 
making  a  canal)  is  subject  to  the  limitation 
that  he  must  not  cast  the  soil,  stones,  eta, 
upoii  neighboring  land,  to  the  annoyance  or 
inooovenience  of  its  owners.  Hey  v.  Oohoet 
C6.,  61  D.  279. 

The  rightful  use  of  one's  land  may  eanse 
damage  to  another  without  any  legal  wrong. 
HakUman  v.  Brurkhtuit  84  D.  511. 

An  act  done,  causing  damage  which  the 
law  will  redresa,  must  not  only  be  hurtful, 
bat  wnmgfuL  There  must  be  danumm  H  <n- 
juriOf  an  act,  not  merely  hurtful  but  an  in- 
fringement of  another's  right.    lb. 

ne  owner  of  property  is  not  an  insurer  to 

*  LlnbilUy  for  damage  done  to  others  from  acts 
eoBunltted  on  one's  own  land,  see  notes,  61 D.  S82- 
ttt4:l7R.SBS,»4 

Liability  for  Injnrlef  suAred  by  persons  on 
one'spremises  by  bis  inritation,  see  note,  26  R. 

Owner  not  liable  for  consequential  injuries 
arfsf nr  from  autboriaed  seta  done  on  bla  own 
laod.  wo  Dote,  53  D.  966-870. 


all  the  world  against  injury  from  its 
condition ;  he  is  liable  only  for  injury  aris- 
ing from  a  failure  to  exercise  tiie  same  Intel* 
li^nce,  prudence,  and  care  in  regard  to  his 

Sroperty  for  the  seeurity  of  others  that  pru- 
ent  men  would  exercise  toward  their  own. 
SekwartK  v.  Oibnore,  92  D.  227. 

The  owner  of  a  steam  boiler  who  operates 
and  uses  the  same  upon  his  own  premises, 
in  such  a  manner  that  it  is  not  a  nuisance, 
is  not  liable  for  damages  done  tt  an  adjoin^ 
ing  owner  by  its  explosion,  without  proof  of 
fault  or  negliffenoe  on  his  part.  Zoseev. 
iTticAafiaii,  10  R.  628;  JfarsAoflv.  Welwood^ 
20  R.  394. 

A  person  who  uses  his  property  in  such  a 
manner  as  necessarily  tends  to  injure  the 
property  of  another  is  liable  to  that  other 
for  an  injury  which  may  result  from  such 
use,  without  regard  to  consideration  of  ears 
and  skill  therein.  Cahia  v.  Jhs^oa,  10  R. 
184. 

The  erection  by  defendant  upon  his  own 
land  of  a  high  board  fence  within  two  feet 
of  plaintifTs  dwelling,  whereby  light  and 
air  waa  shut  off  from  uie  windows  and  doors 
of  such  dwelling,  and  the  rooms  thereiB 
rendered  dark,  unwholesome  and  unfit  for 
habitation — ^plaintiff  showing  no  prescrip* 
tive  right  to  light  and  air — held,  not  action- 
able.   Oueat  V.  i^eynoUi^  18  R.  670. 

Where  the  owner  of  a  stone  quarry,  by 
blasting  with  gunpowder,  destroys  the 
buildings  of  an  Mljoming  land-owner,  it  is 
no  defense  to  show  that  ordinary  care  was 
exercised  in  the  manner  in  which  the  quarry 
was  worked.  CU^  of  l^ffln  v.  MeOomuui, 
82  R.  408. 

9.  Duty  as  towards  treapasaera.  *  — 
The  owner  of  property  is  not  liahle  to  a  tree- 
passer,  or  to  one  who  is  on  it  by  mere  per- 
mission or  sufferance,  for  the  neffliffenoe  of 
himself  or  servants,  or  for  that  whi&  would 
be  a  nuisance  if  it  were  in  a  public  street  or 
common  where  all  had  a  legal  right  to  be. 
OiOu  V.  Pmngifkfonia  B,  B.  Co,,  98  D  317 ; 
such  as  obstructions  or  pitfalls.  Sweenf  v. 
Old  OoUmy  etc  B.  B.  Co,,  87  D.  644;  but  if 
he  d^otly  or  bv  implication  induces  persona 
to  enter  on  and  pass  over  his  premises,  he 
thereby  assumes  an  obligation  that  they  are 
in  a  safe  condition,  suitable  for  such  use, 
and  for  a  breach  of  this  obligation  he  is 
liable  in  damages  to  a  person  injured  there* 
by.    Jb. 

The  owner  of  a  house  must  have  an  ap- 
proach to  it  strong  enough  to  support  all 
persons  vitdtins  it  on  business  or  otherwise  | 
out  if  a  crowd  gather  upon  it  to  witness  a 
passing  parade,  and  it  breaks  down,  even 
though  it  be  shown  not  to  have  been  strong 
enough  for  ordinary  purposes,  the  owner  is 
not  liable  to  one  of  the  crowd,  as  he  owes 

*  Liability  of  land  owner  for  danKerons  traps 
set  on  his  premises,  see  note,  83  D.  166, 167. 
Liability  for  injuries  to  trespassers,  sse  note, 

40  R.  G67-670. 
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bim  no  dnty.  80  if  »  railroad  bridge  wb&oh 
ought  to  DO  ttrong  onongh  to  snpport  an 
ODgine  and  train  of  oara  brsaki  under  a 
footman,  the  oompany  are  not  HaUe  to  him. 
as  they  are  nnder  no  obligations  to  him. 
Oim$  Y.  Petma^lwma  B.  B.  Co.,  96  D.  817. 

Spring-gnnB  and  other  deadly  enginee 
may  in  England,  after  proper  notice,  be  aet 
npon  the  owner's  indosnie  withoot  subjeet- 
injg  him.  to  liability  for  injury  oocasioned 
thereby  m  his  absenoe.  Johiom  v.  PaUer* 
mm,  80  D.  M. 

Defendant  set  a  sprin^-gon  in  his  vine- 
yard  to  protect  his  froit  from  trespassers 
who  were  in  the  habit  of  in^sdmg  iti 
PlaintiflF,  having  no  knoidedge  of  the  gnn, 
entered  the  Tineyard  for  toe  pnipose  of 
stealing  fmit.  and  was  iojnrsd  by  a  die- 
eharoe  of  the  gnn.  Held,  that  he  was  en- 
titled to  recorer  damages  for  the  injuries 
sustained  thereby.  Hooker  r.  Mitter,  18  R. 
18. 

To  an  action  for  damaM  for  kilUng  the 
plaintiirs  intestate,  the  &fendant  pleaded 
that  the  deoeased  in  the  night  time  came 
en  defendant's  premises  with  intent  to  steal 
his  chickens,  and  while  the  deceased  was  so 
engaged,  and  before  he  had  completed  the 
offense,  the  defendant^  to  prevent  the  c^fense 
and  protect  his  property,  killed  him ;  kM, 
1.  That  the  killing  was  not  justifiable, 
there  beinc  no  averment  of  any  attempt  to 
arrest,  or  that  the  property  could  not  have 
been  otherwise  protected ;  2.  That  thecon- 
duet  of  the  deceased  did  not  constitute  such 
contributory  wrong  as  to  defeat  a  reoorery. 
Marh  r.  Bontm,  25  R.  764. 

Scattering  poison  within  one's  indosnre 
for  the  puipoee  of  poisoniuff  the  fowls  of  an- 
other if  they  should  come  were,  is  not  justi- 
fiable, though  notice  thereof  be  given  to 
their  owner,  aad  he  may  recover  for  the 
killing  of  his  fowls  resulting  therefrom. 
Johnmm  v.  PatUrmm,  8J(  D.  96. 

A  trespasser  on  tiie  land  of  another  may 
maintain  an  action  for  wanton  or  inten- 
tional injury  inflicted  on  him  bv  the 
owner.  OiOb  v.  Petmmthtmia  B.  B,  60,,  96 
D.  817. 

10.  Bight  to  defend  poMawdon  by 
foroe.  —  A  person  having  the  legal  title  to 
land,  and  being  in  the  actual  possession  there- 
of, has  ari^t  to  repel  by  force  any  attempt 
to  molest  nim  in  the  enjoyment  thereof, 
or  in  the  free  use  of  anything  appertaining 
thereto.     TriMt  v.  Frame,  23  B.  439. 

A  trespassing  man  or  beast  may  be  ex- 

Selled  or  removed  by  force ;  but  may  not  be 
estroyed  or  subjected  to  permanent  injury 
or  unneoessary  force.  Johnmm  v.  Paiter$on, 
86D.  96. 

It  is  not  trespass,  and  the  party  cannot 
be  indicted  forremoviuff  a  fence,  "unlawful- 
ly and  without  license, '  put  upon  his  land  by 
another,  under  a  statute  making  it  a  mis- 
demeanor "if  any  person  shall  unlawfully 
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and  willfully  bum,  destroy,  pull  down,  in- 
jure or  remove  any  fence,  wall,  or  other 
mclosure^  or  any  part  thereof,  surrounding 
or  about  any  yard,  garden,  cultivated  field, 
or  pasture.''  State  v.  Heodridt,  67  D.  249. 
11.  IdatallityCoriMgligeiiioe.*— The 
owner  of  property  upon  which  a  building 
is  being  erected  is  not  generally  liable  for 
injury  resulting  from  the  negligence  of  the 
contractor  or   nis   servants,  where  entizo 

CMsession  has  been  surrendered  to  the 
tter,  and  he  proceeds  with  his  work  ac- 
oording  to  his  own  judgment,  and  is  not 
subject  to  the  control  or  inteiferenoe  of  the 
owner.  But  if  the  injury  was  caused  or 
oontributed  to  by  the  fact  that  tiie  plans  for 
the  boilOing  were  essentially  defective,  the 
owner  as  wbU  as  the  contractor  would  be 
liable.    iSdbooHk  v.  OOmora,  92  D.  227. 

Ilie  owner  of  property  has  not  so  far 
given  its  oontrdl  to  a  contractor  for  build^ 
as  to  be  relieved  from  liability  for  the  oon- 
traotor's  negliflence^  where  by  tiie  terms  of 
the  contract  tnc  builder  is  to  carry  forward 
the  work  under  the  control  of  a  superintend- 
ent»  and  "to  remove  all  improper  work  or 
materials  upon  beuHP  directed  to  do  so  by 
the  superintendent^  to  whose  judgment^ 
both  as  to  work  and  materials,  he  agrees  to 
submi^  and  whose  acts  the  owner  agrees  to 
recognifls,  and  the  owner  also  rsservee  the 
right  to  chanffe  his  plan,  and  the  arehitect 
is  declared  to  oe  the  superintendent  for  t^ 
owner.    Ih, 

The  owner  of  a  bnildinff  will  not  be  held 
liable  for  damages  caused  oy  falling  of  the 
walls  of  his  bnilduig,  tltougb  it  appears  that 
he  was  informed  on  Sunday,  the  day  pre- 
vious to  the  injury,  that  the  walls  were  set- 
tlins  and  leanine,  and  had  said  that  he 
would  attend  to  we  matter,  but  really  did 
not  do  so  on  that  day,  unless  it  also  appears 
that  the  danger  was  so  obvious  thata  rsason- 
able  and  prudent  man,  the  safety  of  whooe 
person  and  property  depended  upon  the 
walls,  would  have  taken  immediate  measures 
on  that  day  to  have  secured  them.    Pk 

The  owner  of  a  city  lot  let  parts  of  the 
work  of  constructing  a  building  to  diffsrent 
persons;  to  one  the  excavation;  to  another 
the  stone  work :  to  another  the  superstmo- 
ture;  while  himself  delivered  stone,  Ume 
and  sand.  HeU,  that  Uie  owner,  and  not 
the  oontraotors,  was  responsible  for  an  in- 
jury to  a  traveler  caused  by  the  excavation 
being  insufficiently  guarded.  Homam  ▼. 
3ta$aeif,  5  R.  889. 

Defendant,  being  the  owner  of  laad  en 
which  was  a  kiln  for  drying  lumber,  leased 
the  same,  knowing  that  the  kiln  would  be 
used  by  tiie  lessee  for  drying  lumber,  and 
knowing,  or  having  reason  to  know,  that 

^Llsbilltj  of  owner  to  person  injured  bv 
daufrerons  condirion  of  pranises.  9eo  noSes^sl 
B.  32-34';  tl  R.  306-213:  MR.  283-23S. 

Liability  of  property  owner  for  n 
pair  atreets,  see  note.  6t  D.  8ft6-aS7. 
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■mIi  Vfle  would  be  daiumroiu  to  plainttirt  ad 
kanmg  proper^.    HM,  that  dmwndant  was 
nabia  to  ]^IaiiiQ£F  for  in jnriei  oooaaioned  to 
hu  adjoining  property  by  the  kiln.    Htkmg 
▼. /brtoi,21R.  1S9. 

13ie  owner  of  a  hoaae  whioh  had  been 
bomed  suffered  the  walle  to  stand  in  an  nn- 
■afe  and  totterin|^  condition  for  three  weeks, 
mean  time  remoTing  the  robbish.  He  tiien 
oontraoted  for  the  rebnildtng  of  the  honse. 
About  eeren  or  eight  weeka  after  the  fire, 
and  while  the  premiies  were  in  the  charae 
and  poeaeenon  of  the  oontractor,  one  of  the 
walla  fell  on  the  buildings  of  an  adjoining 
owner.  Htld^  that  the  owner  of  the  ruinous 
premises  was  liable  for  the  damage.  Sta* 
taigut  T.  Po§ey,  83  &  98. 

12.  —  for  fires  which  spread  upon 
another's  land.  —The  owner  of  land  firing 
a  prairie  thereon  nmst  use  reasonable  pre- 
cautions to  {Krerent  injury  to  others,  though 
he  be  authorised  b^  statute  to  set  such  f^^ 
and  is  liable  for  a  tailure  to  do  so,  although 
he  may  be  guil^  of  no  subsequent  negli- 
genoe.     Johnmm  t.  Barber^  50  D.  416. 

If  a  defendent  uses  due  diligence  in  firing 
his  land,  and  notwithstanding,  on  acoountoz 
incTitable  accident,  the  fire  escapes  and 
bums  the  plaintiff's  rails,  the  defendant  is 
not  liable,    ilt&r  t.  Marihi,  67  D.  242. 

A  man  who  negligently  sets  fire  on  his 
own  land,  and  keeps  it  negligently,  is  liable 
for  injuries  done  by  its  dirMt  communica- 
tion to  the  property  of  another,  whether 
through  the  air  or  along  the  eronnd,  and 
whether  he  might  or  might  not  have  reason- 
ably anticipated  the  particular  manner  and 
direetkni  in  which  it  was  actually  commu- 
nicated. Biffghu  r.  Dewey,  9  R.  63;  Webb 
V,  Mome  etc  IL  B,  Co.,  10  R.  389. 

Ihe  statute  6  Anne,  chap.  3,  §  6,  providing 
that  **  no  action  shall  be  maintainecl  against 
any  persoo  in  whose  honse  or  chamber  any 
fire  snail  accidentally  begin,**  is  part  of  the 
common  law  of  this  countiy ;  otherwise  of 
the  statute  14  Oeo.  in.,  chap.  78,  §  86, 
iHiieh  esempts  from  liability  persons  "  in 
whose,  house,  chamber,  stable,  bam  or 
ether  building,  or  on  whcm  estate  any  fire 
shall  accidentally  begin."  Spauldmg  r. 
CUea^  etc,  Ii*w  Co.,  U  K.  650. 

18.  Zdability  for  flowags  of  adjoin- 
insT  lands.  —  1.  In  general* —  In  an  action 
for  the  orerfiowing  the  plaintiff's  land,  he 
need  not  prove  his  title,  though  it  be  set 
fortii  in  tne  declaration,  for  possession  alone 
is  snifieient  to  support  this  action  against  a 
wrong-doer.  ^  Teargam  r.  Johaafon,  1  D.  581. 
nie  pnyprietor  of  land  fronting  on  a  bayou 
cannot  maintain  an  artdficisT  drainage, 
throwing  the  water  u|Mn  the  rear  plantation, 
when  the  natural  drainage  is  lateral,  in  con« 

*  Overflow  from  rivers  and  other  waters,  right 
of  land-owner  to  protect  himself  sssiuit.  see 
■oce.  97  D.  M5-M9. 

Reservoir,  liability  for  breakage  of,  see  note. 
IB  B.  Un-IOR. 


sequence  of  being  intercepted  by  s  ridge. 
KMqort'w.  Qnvemberg,  63  D.  697. 

The  owner  of  land  wrongfully  overfiowed 
cannot  erect  obstructions  to  such  overflow 
so  as  to  cast  it  upon  the  land  of  innocent 
third  persons.  Amkk  v.  Tharp,  67  D.  787. 
Defendant  excavated  a  tunnel  in  his  own 
land,  extending  under  the  bed  of  a  stream. 
The  pressure  of  the  water  having  broken  in 
the  roof  of  the  tunnel,  the  water  rushed  in 
and  through  the  tunnel  and  undermined 
plaintiff's  land.  Held,  that  defendant  was 
liable  for  the  damage  without  proof  of  negli- 
gence or  want  of  skill  on  his  part.  CahiA 
V.  Eastman,  10  R.  184. 

So  where  defendant  accumulated  water  in 
a  reservoir,  which  by  percolation  escaped 
upon  the  plaintiff's  Und  and  injured  it»  — 
held,  that  defendant  was  liable  even  though 
plaintiff  sold  the  land  to  defendant  for 
the  purpose  of  constructing  the  roservoir. 
WUmm  V.  C%  cf^ew  Becfforti,  11  R.  862. 

Defendant  emploved  a  contractor  to  build 
a  drain  from  the  cellar  of  its  building  to  the 
common  sewer.  It  was  necessary  to  cut 
through  a  plank  barrier  which  had  been 
constracted  beneath  tie  sorface  of  the 
street  to  prevent  the  tide  fxom  ficwing  into 
the  cellars  in  that  locality.  The  contractor 
so  negligently  perfo&'Kied  this  part  of  his 
work  that  the  tide  'irater  flowed  through 
the  opening  made  fj  him  into  the  cellar  of 
a  buildins  owned  by  plaintiff,  adjoining 
that  of  defendaut.  ffeld,  that  defendant 
was  liable  for  Chd  injury  dene  by  the  tide 
water  to  plciutiff's  premises.  Siuraes  v. 
Theological  et€  Ooc  39  R.  463. 

2.  Suifoet  water,  nglUe  and  UaUSHee  of 
%mer  owner.  —The  right  to  have  water  flow 
off  land  fJ'/ongh  a  natural  drain  belongs 
to  tbe  o^raer  of  the  land,  without  the  aoqm- 
sition  ot  the  easement  by  prescription,  and 
he  mav  lawfully  remove  an  embankment 
erected  by  another,  which  obstructs  or  cuts 
off  raeh  flow.  Overton  v.  €awuer,  62  D. 
170. 

Nj  right  to  regulate  or  control  surface 
drAinage  of  water  can  be  asserted  by  the 
owner  of  one  lot  over  that  of  his  neighbor, 
where  there  is  no  watercourse  by  grant  or 
'prescription,  and  no  stipulation  exists  be- 
tween such  co-terminous  proprietors  of 
land  concerning  the  mode  in  which  their  sb- 
spective  parcels  shall  be  occupied  and  im- 
proved.    Oannon  v.  Hargadon,  87  D.  626. 

The  owner^  of  land  may  lawfully  occupy 
and  improve  it  in  such  a  manner  as  to  pre* 
vent  surface  water  which  accumulates  dlse- 
where  from  coming  upon  it,  or  he  may  alter 
the  course  of  sur&ce  water  which  has  ac- 
cumulated thereon  or  come  upon  it  from 
elsewhere,  although  the  water  is  thereby 
made  to  fiow  upon  the  adjoining  land 
of  another,  and  to  stand  there  in  unus" 
ual  quantities,  or  to  pass  into  and  over  the 
same  in  greater  quantities  or  in  other  direo- 


REAL  PROPERTY. 

For  Index  to  Notos  la  Aanorloaa  I>oolflloB«  and 

ttons  than  it  was  accnstomed  to  flow, 
thereby  occaeionxng  loss  to  the  oo*teniiinoii8 
owner.    lb. 

The  right  of  a  partj  to  the  free  and  un- 
fettered control  of  hi*  own  land  abore, 
npon,  and  beneath  the  enrface  cannot  be  in- 
terfered with  or  restrained  by  any  consider- 
ations of  injnry  to  others  which  may  be 
occasioned  by  the  flow  of  mere  surface 
water  in  consequence  of  the  lawful  appro- 
priation of  land  by  its  owner  to  a  particular 
nse  or  mode  of  enjoyment.  If  such  an  act 
causes  damages  to  adjacent  land,  it  is  ilcan- 
nam  ab»que  tt^urku    A, 

The  owner  of  land  adjoining  a  highway 
may  erect  upon  his  land  a  dam  or  obstruc- 
tion to  preTent  water  flowing  through  a  cul- 
Tert  which  the  public  had  built  for  the 
purpose  of  draining  off  the  surface  water 
upon  the  road.  Provided  he  does  not  ex- 
ceed the  limits  of  his  own  land,  he  may  do 
anything  to  prevent  the  surface  water  upon 
the  highway  from  being  drained  upon  liis 
premises.    FronlUm  t.  Fws,  90  D.  194. 

Defendant  dug  ditches  in  its  own  land  to 
drain  the  surface  water  therefrom  into  a 
stream  which  was  its  natund  outlet,  thereby 
sometimes  increasing  and  at  other  times 
decreasing  the  (quantity  of  water  in  the 
stream,  to  the  injury  of  plaintiff,  who  was 
an  inferior  proprietor,  ffeldf  that  plaintiff 
had  no  cause  of  action.  Wc^  ▼.  ^eit 
York  Ceni.  B.  R.  Co.,  13  R.  467. 

One  has  no  ri^ht  to  concentrate  the  sur- 
face-water on  his  land  and  discharge  it  on 
his  neighbor's,  although  it  would  naturally 
flow  in  that  direction.  McCormkk  ▼•  Kam- 
§ai  CfUif  eic  R.  B,  Co,,  ^  K.  431. 

The  parties  owned  adjacent  lots  on  a 
street.  Surface-water  naturally  and  usual- 
ly accumulated  in  the  street  in  front  of  the 
plaintiff's  lot,  and  sometimes  ran  off  through 
a  natural  depression  over  defendant's  lot  and 
other  low  land  to  a  river.  Defendant  buUt 
a  house  on  his  lot,  filling  in  the  lot  and 
grading  it  up  to  the  level  of  the  sidewalk 
on  the  street,  thereby  cutting  off  the  flow 
of  the  surface-water  and  causing  it  some- 
times to  flow  on  plaintiff's  lot  and  flood  his 
cellar,  ffeld,  that  no  action  woiUd  lie 
therefor.    BarUef  v.  WUeox,  40  R.  519. 

The  owner  of  lands  may  drain  them  by 
ditches,  although  he  thereby  precipitates  the 
water  more  rapidly  and  in  |^ater  volume 
upon  the  land  of  an  adjoining  owner,  pro- 
vided he  acts  with  a  prudent  regard  for  his 
welfare  ;  but  he  may  not  turn  water  upon 
such  adjoining  lands  which  would  noto^er- 
wise  have  flowed  there.  Hughiu  v.  Andenon, 
44  R.  147. 

The  owner  of  upper  land,  on  which  there 
is  a  pond  fed  only  oy  surface  water,  when 
good  husbandry  re<}aires  it,  may  drain  the 
same  by  an  artificial  drain  into  its  accus- 
tomed outlet  or  natural  drain,  notwith- 
standiug  the  flow  over  the  land  of  a  lower 
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proprietor  may  thereby  be  inoreased»    iVd 
V.  HerrmgUm,  60  K.  627. 

8.  SigktB  and  UaJbiUtie$  f^  hwer  owner,^ 
The  owner  of  a  lot  upon  which  a  city  has 
diverted  a  drain,  obstructing  it  so  as  to 
throw  the  water  ba<^  upon  a  lot  above  him» 
is  liable  therefor,  whether  the  act  of  tho 
city  was  lawful  or  not.  Nor  is  it  material 
that  the  plaintiff  was  street  commissioner 
and  superintended  the  work  at  the  time  ol 
the  original  diversion,  where  neither  party 
owned  his  lot  at  that  time.  Atmdt  v.  narp, 
67  D.  787. 

The  diversion  of  snr&oe  water  from  the 
land  of  another,  by  excavations  on  one's  own 
)and ;  and  the  backing  of  water,  by  means  of 
dams,  etc.,  upon  the  lands  of  another,  were 
injuries  for  which  an  action  lay  at  oommoa 
law.     Waba^Cancdr.  Spear9,  79  D.  444. 

A  land-owner  may,  in  the  reasonable  use 
of  hii  own  land,  lawfuUy  prevent  the  flow  of 
surfoMse  water  on  to  his  premises  from  the 
adjacent  higher  lan^  of  another,  althou^ 
such  adjacent  land  is  thereby  injured ;  and 
the  fact  that  such  water  had  been  wont  to 
flow  upon  the  inferior  land  for  over  twenty 
years  will  not  amount  to  a  prescription. 
8weU  V.  CuttB,  9  R.  276. 

The  erection  of  an  embankment  on  eoe'a 
own  land,  whereby  the  surface  water  ao- 
cumulating  on  the  land  of  another  is  pre- 
vented from  flowing  off  in  its  natural 
courses,  and  caused  to  flow  in  a  differ- 
ent direction  over  his  land,  is  an  act 
for  which  an  action  majr  be  maintained  bj 
the  latter,  without  showing  any  astua)  injury 
or  damage.    Tootie  v.  Cii/ion,  10  R.  792. 

Defendant,  owninff  lands  adjoininff  and 
below  unoccupied  public  lands  of  the  united 
States,  built  an  embankment  alcns  his  Unda 
to  obstruct  the  flow  of  the  snmoe-water 
from  the  adjoining  lands.  Plaintiff  after- 
ward purchased  said  public  lands,  and 
brought  this  action  to  reoover  for  damafaa 
done  to  his  land  and  crops  by  means  ol  said 
embankment.  HeU,  1.  That  plaintiff  had 
a  natural  easement  to  have  the  surface- 
water  from  his  lands  flow  off  upon  the  lands 
below,  and  tiiat  defendant  was  liable  for 
injuries  occasioned  by  obstructing  sueh  flow ; 
2.  That  defendant  could  gain  no  pteeuiip- 
tive  right  against  the  United  States,  and 
that,  thisref ore,  the  plaintiff  was  not  preju- 
diced by  the  fibct  that  the  embankment  wae 
built  before  he  purchased  the  land.  Ogbmm 
V.  Connor,  18  R  21S. 

The  owner  of  a  lower  traet  of  land  has  no 
right  to  throw  back  surface-water  natoralty 
flowing  across  his  land  from  an  upper  tract, 
to  the  damage  of  the  latter,  and  a  court  eC- 
equity  may  enjoin  such  ecnduot.  Hmdngtr 
▼.  Norwood,  47  R.  412.  . 

A  land-owner  may  protect  kia  land  hf  aa 
embankment  as(ainst  surfabce-water  flowing 
through  a  ravine  which  ordinarily  ia  dry. 

Lessard  v.  Strom,  51  R.  715. 
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A  Um  owner  mny  not  erect  tnch  berrien 
M  will  flood  hie  neighbor'tland  with  sorfaoe- 
water  that  would  otherwise  eaoape  o^er  his 
own,  in  order  to  reolaim  the  bed  of  a  pond 
that  bae  always  existed  on  his  own  land, 
and  get  rid  of  the  inflow.  Bimdr,  OonkOn, 
02  R.  831. 

4.  Makmnter.  — The  owner  of  a  eity  lot 
anal  pravide  for  earrying  off  the  water  that 
filla  er  aoonnnilates  upon  it,  so  as  not  to 
allow  it  to  mn  upon  the  lot  of  his  neighbor. 
BeKm  r.  ArmMnmg,  42  D.  266. 

The  owner  of  land  may,  at  his  pleasure, 
withhold  the  water  falling  on  his  property 
from  pestling  in  its  natnral  coarse  on  to  that 
of  his  neighbor,  and  in  the  same  manner 
may  prevent  the  water  falling  on  the  land 
of  the  latter  from  coming  on  his  own. 
B^mUbf  T.  ^Mer,  86  D.  216. 

Where  the  rainwater  which  fell  npon  the 
lands  of  defendant,  and  into  and  upon  a  cer- 
tain pond  above  his  place,  fed  ezdnaiyely 
fay  rainwater,  was  accnstomed  to  flow 
through  a  kind  of  channel  over  defendants' 
land,  and  away  from  plaintiff's,  and  defend- 
ant erects  a  stable  over  this  channel,  by 
which  a  part  of  this  flow  of  surface  water 
was  diverted  upon  the  lands  of  plaintiff,  the 
injury  is  not  aotJonable ;  it  is  danmrnn  abaque 
injmrku    Ih, 

One  has  no  ri^t  by  grading  the  surface 
of  his  land,  to  turn  sunace  water  falling 
upon  or  mnnxng  utter  it  upon  the  adjoining 
fauid  ol  another;  and  it  miuces  no  difference 
tlmt  in  Ma^  tins  he  has  no  intention  to  in- 
jure the  adjoining  owner.  Adoamr,  Walker, 
91  U  74S. 

Tb/B  owner  ol  a  dtj  lot  may  turn  the  rain 
from  it  to  the  adiaoent  street,  although  it 
mmj  injure  a  neighboring  lot  below  grade. 
PhUBpt  V.  WalarhouBe,  68B.  220. 

14.  Bl^t  to  lateral  support. — 
There  is  incident  to  land,  in  its  natural 
eendition,  a  right  to  support  from  adjoining 
land ;  and  if  tiie  land  sinks  or  falls  away  in 
eoneequence  of  the  removal  of  such  support, 
the  owner  is  entitled  to  damages  to  the  ex- 
tent ol  the  injury  sustained.  McGuire  v. 
Grmi,  67  D.  49 ;  Beard  v.  Murphy,  86  D.  693 ; 
Lamikk  ▼.  Hofbnok,  26  D.  524.  But  this  rule 
does  not  extend  to  cases  where  the  owner  of 
the  land  has,  by  buildings,  or  other  artificial 
sections,  increased  the  lateral  pressure  of 
his  land  upon  the  adjoining  soil.  Moody  v. 
jroCbOmd;  84  D.  770;  Lamda  v.  Hotbrook, 
86  D.  624. 

A  land-owner  cannot,  by  altering  the  nat- 
ural eondition  of  h\»  land,  deprive  the  ad- 
joining proprietor  of  the  privilege  of  using 
^  his  lana  as  he  might  have  done  before ; 
therefore,  the  owner  cannot,  by  building 
near  the  margin  of  his  land,  prevent  his 
neighbor  from  excavating  his  own  soil,  al- 
though it  may  endanger  the  building. 
If  00^  V.  McCleUemd,  84  D.  770. 

A  wall  built  to  the  dividing  lioe  of  ad- 
S  A.  D.R.- isi 
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jacent  lots  must  be  built  of  suoh  materials 
and  in  such  manner  that  the  owner  of  the 
adjacent  lot  may  excavate  with  safety  the 
contiguous  earth,  and  dig  below  it  if  it  be* 
eomes  necessarjr  to  do  so,  when  he  desires 
to  build ;  and  if  any  damage  occurs  to  the 
wall  from  such  excavations,  which  are  made 
with  reasonable  care  and  diligence,  they 
must  be  borne  by  ^e  owner  3.  the  walL 
Itichari  v.  SeoO,  32  D.  779. 

One  who  erects  a  building  on  his  own  lot| 
adjoining  the  house  of  another,  may  lawfully 
dig  a  foundation  below  that  of  his  neighbor, 
and  is  not  liable  for  any  consequential  dam* 
age,  provided  he  has  used  due  care  and 
duigenoe  to  prevent  injury  to  the  adjoining 
house.     PanUm  v.  Holland,  8  D.  369. 

The  owner  of  a  lot,  in  digging  upon  hia 
own  ground,  and  for  his  own  bwiul  pur* 
poses,  is  bound  to  prooeed  with  a  reasonable 
care  and  regard  for  the  safety  of  a  neighbor* 
ing  house ;  and  in  an  action  on  the  case  for 
damages  occasioned  by  a  breach  of  suoh 
duty,  it  ii  sufficient  to  allege  that  the  de- 
fendant proceeded  so  carelessly  and  negli* 
gently  as  to  cause  the  damage  complained 
of.    Skrieve  v.  Stokes,  48  D.  401. 

A  oount  which  alleges  that  the  defendant 
''dug  the  earth  from  under  the  plaintiiTa 
house,  and  from  his  lot,  so  carelessly  and 
negligently  as  to  cause  the  house  to  fall," 
states  an  action  of  case  and  not  of  trespaaa. 
tn  such  an  action,  evidence  of  the  probable 
cost  of  rebuilding  a  wall  may  be  considered 
in  estima^iag  the  damages  sustained  by  the 
plainttff  from  the  f allii^  of  the  old  walL 

Evidence  as  to  what  was  usually  done  by 
builders  in  dig^^g  under  similar  circum- 
stances, is  admissiDle  as  bearing  upon  ttus 
question  of  reasonable  care.    lb. 

The  owner  of  a  lot  is  not  responsible  for 
damages  sustained  by  an  adjoming  owner 
by  reason  of  his  digging  a  cellar  thersont 
unless  he  knew,  or  had  good  reason  to  be- 
lieve, that  the  removal  of  the  earth  would 
occasion  the  loss  before  the  necessary  sup- 
port could  be  supplied,  or  unless  the  loss 
could  be  fairly  attributed  to  his  want  of  or- 
dinary skill  or  care.    76. 

The  owner  of  land  cannot  claim  the  sup- 
port of  adjoining  soil  for  any  artificial 
structure  he  may  erect  upon  his  laud,  and 
which  increases  the  lateral  pressure,  beard 
V.  Murphy,  86  D.  693;  TmaiaaT,  ChriiUan, 
66  R.  581. 

The  owner  of  a  building  erected  on  the 
line  of  his  lot,  cannot  by  lapse  of  time  ac- 
quire a  prescriptive  rif^ht  to  the  lateral  sup- 
port of  the  adjacent  soil.  Mitchell  v.  Mayor, 
16  R.  669.  Particularly  as  against  the  mu- 
nicipal corporatioa.  City  qf  Quincy  v.  Jone$, 
20  R.  243. 

A  prescriptive  right  cannot  be  acquired 
from  a  user  to  which  the  owner  of  the  prop- 
erty over  which  the  right  is  claimed  eouid 
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to  render  it  seoare  in  the  meentime.  La- 
•cJa  T.  HoBfrcok,  26  D.  524. 

Certain  bnildinffs  are  entitled  to  fnll  pro- 
tection againat  we  oonaeqaenoes  of  any 
new  exoayation ;  these  are  ancient  boildinga, 
or  those  erected  npon  ancient  fonndationa» 
by  reason  of  prescription,  and  those  which 
were  granted  by  the  owners  of  the  adjaoent 
lot^or  by  thoee  under  whom  they  daisL 
lb. 

The  owner  of  land  making  excarations 
thereon,  by  which  an  adjacent  owner's  build- 
ing is  injured,  is  not  protected  by  the  fact 
that  he  used  such  care  as  his  builder,  who 
waa  a  skillful  and  careful  person,  deenied 
necessary.  The  auestion  aa  to  his  liability 
for  such  injury  depends  upon  whether  or 
Dot  he  was  nesli^nt  in  the  performance  of 
the  work.    CheAu  v.  Mamkm,  66  D.  642. 

A  person  excavating  on  his  own  land,  by 
the  side  of  another's  building,  is  not  bonnd  to 
use  such  care  and  caution  to  prcTent  inj  ury  to 
such  building  as  a  sensible  and  prudent 
man,  experienced  in  such  work,  would  exer- 
cise if  he  were  the  owner  of  the  buildine. 
He  is  bound  to  use  ordinary  care  to  aToid 
doing  harm  to  bis  neighbor's  building ;  but 
the  law  does  not  exact  from  him  the  same 
care  and  expense  for  the  security  of  his 
ne^bborli  property  that  lie  may  have  f oond 
it  &  hie  interest  to  have  tak«i  for  hia  own. 

The  eiwner  cannot  recover  for  an  injnry 
done  to  a  building  standing  on  tiie  boundary 
line  ef  a  lot^  wbiSi  tombles  down  by  reason 
of  ensavatiooe  mads  npcn  an  adjoining  lot^ 
where  there  has  been  no  improper  mottv*  or 
careleeeneos  in  the  execution  of  llie  work. 
The  Ices  is  dmnmun,  aUque  h^mrku  McOmire 
▼.  OrmUt  67  D.  49. 

A  defendant  is  i»ersonally  responsible  for 
his  injurious  act  in  removing  the  natural 
support  of  land  not  subjected  to  artiHcial 
pressure,  or  not  having  buildings  thereon,  if 
such  act  were  done  by  himself,  or  by  his  di- 
rection, or  by  persons  in  his  employ,     lb, 

16.  loe,  and  right  of  property 
therein.  —  Under  a  statute  makins  it  an 
indictable  offense  to  remove,  withoutlicenee, 
from  the  land  of  another,  "any  tree,  stone, 
timber,  or  other  valuable  article,"  ice  formed 
in  a  stream  not  navigable  is  a  part  of  the 
realty,  and  a  "valuable  article."  State  r 
PoUmeifer,  6  R.  224. 

Ice  formed  on  a  pond  belongs  to  the  owner 
of  the  fee  and  not  to  the  owner  of  a  mere 
easement  to  flow.  BroobriUe  tie.  BydrauUe 
Co,  V.  BiOler,  46  R.  68a 

17.  Accretioii.  — -  Sea-weed  whioh  has  ^ 
been  thrown  upon  land  bv  the  sea  is  oon* 
sidered  an   accretion,  and  belongs  to  the 
owner  of  the  soil.    Emcmt  v.  TWiSelL  3  D. 
427. 

An  act  of  Congress,  laying  out  the  city  of 
Burlington,  provided  that  a  strip  ol  uumI 


not  have  objected. 
779. 

15. and  what  Is  an  invasion  of 

the  right. —1.  In  genercU.  —  The  owner 
of  land  making  excavations  thereon  is  liable 
for  damage  thereby  caused  to  the  property 
of  an  adjacent  owner,  if  such  damage  might 
have  been  avoided  by  the  exercise  of  reason- 
able care  in  making  the  excavations.  Char- 
km  V.  Mankm,  66  D.  642. 

The  owner  of  land  making  an  excavation  so 
near  to  adjoining  land  of  another  as  to  cause 
the  soil  of  the  latter  to  break  away  is  re- 
sponsible for  all  injtiry  thereby  occasioned 
to  the  land,  and  also  for  the  disturbance  of 
a  right  of  way  over  the  land,  without  proof 
of  carelessness,  negligence,  or  want  of  skill 
in  making  the  excavation ;  but  not  for  injury 
to  buildings  which  have  been  placed  upon 
the  Und.     FoUy  v.  Wyeth,  79  D.  771. 

In  an  action  for  injury  to  plaintiff's  land 
from  an  excavation  by  defenoant  on  his  ad- 
imning  land,  whereby  plaintiff's  soil  has 
broken  away  and  fallen,  the  fact  that  the 
injury  would  not  have  occurred  but  for  the 
aots  of  persons  other  than  the  plainti£^  in 
erecting  buildings  upon  their  own  land,  is 
no  defense.    lb. 

One  who  digs  a  pit  on  land,  so  that  by 
the  operation^  natural  and  ordinary  causes, 
whi£  he  takes  no  precaution  to  guard 
against,  the  land  of  another  falls  into  the 
pit,  is  liable  to  an  action  by  the  latter  for 
the  injury  to  his  land  in  its  natural  oondi- 
tion,  but  not  for  injuries  to  buildings  or  im- 
provements thereon,  such  as  fences  and 
shrubbery,  without  proof  of  actual  negli- 
gence ;  the  measure  of  damages  is  the 
actual  loss  of,  or  injury  to  the  soil ;  and  it 
is  immaterial  that  the  defendant  is  not  the 
owner  of  ^e  land  dug  upon,  but  removes 
the  soil  therefrom  for  his  own  benefit  by 
permission  of  the  owner  thereoL  OUmore 
T/DriBCoO,  23  R.  312. 

The  owner  of  land  is  not  liable  for  in- 
juries caused  to  an  adjacent  lot»  by  excava- 
tions made  for  building  purposes  on  his 
own  land  by  a  contractor  to  whom  he  had 
letthejob.    Meyerv.  ffobb§,29'R.  719. 

2.  is  lo  bmkUnM.  —Where  one  built  a 
house  on  his  own  land,  within  two  feet  of 
the  boundary  line,  and  ten  years  after  the 
owner  of  the  land  adjoining,  dug  so  deep  into 
his  own  land  as  to  endanger  the  house,  and 
the  owner  of  the  house  on  that  account,  left 
it  and  took  it  down,  — held  that  the  latter 
eould  not  recover  for  injuries  done  to  the 
building,  but  was  entitled  to  damages  aris- 
ing from  the  fall  of  the  soil  into  the  pit  ^o 
dug.     Thuraton  v.  Hancock,  7  D.  67. 

One  who  is  about  to  endanger  his  neigh- 
bor's building,  by  making  excavations  on 
his  land,  is  bound  to  give  the  owner  of  the 
adjacent  soil  proper  notice  of  the  intended 
improvement,  and  to  use  ordinary  skill  in 
aonduoting  the  same ;  and  it  is  the  duty  of 
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along  the  river  ihoald  be  reserved  for  pablic 
use.  Held,  that  the  natnral  aooretions  from 
the  river  partook  of  the  eame  character  as 
the  original  strip.  Oook  r.  BurUngion,  6  R. 
S49. 

1 8.  AooeMion.  —  Improvements  placed 
by  a  stranser  upon  the  land  of  another,  be- 
come the  Utters  property.  Crest  v.  Jack 
27  D.  353. 

If  one  build  a  house  with  his  materials 
upon  the  land  of  another,  or  if  he  bnild  a 
bouse  upon  his  land  iHth  the  materials  of 
another,  the  property  in  the  land  vests  the 
property  in  the  building  by  riffht  of  acces- 
sion, and  the  owner  of  xhe  land  can  only  be 
obliged  to  answer  to  the  owner  of  the 
materials  for  the  value  of  them.  Beeae  v. 
Jared,  77  D.  8S. 

One  who  cuts  and  stacks  ha^  on  another's 
onincloeed  land,  without  permission,  cannot 
maintain  an  action  for  its  destruction. 
Murvk^  V.  8.  C.  and  Pae.  B,  Co,,  39  R.  175. 

10.  Confliotinfir  rights  of  adjoining 
owners. — 1.  OeneraU^.* — A  person  is 
entitled  to  recover  damages  for  any  en- 
croadunent  by  another  on  his  legal  rights, 
to  the  extent  of  the  injury  thereby  sus- 
tained. Hviekmtim  v.  Sehimmel/eder,  80  D. 
682. 

A  person  owning  a  lot  lyi^g  below  the 
grade  of  a  street  on  which  it  fronts,  in 
grading  up  to  street,  must  confine  the  earth 
within  nis  own  line ;  and  if  a  person  ownins 
an  adjoining  lot  has  built  a  wall  and  erected 
a  house  thereon  within  his  own  line,  the 
former  can  neither  bnild  to  the  wall  nor 
throw  earth  against  it ;  and  if  he  does  so» 
he  is  responsible  in  damages,     lb. 

The  owner  of  land  may  maintain  an 
action  against  an  adjoining  owner  for  erect- 
ing a  hav-window  so  as  to  extend  over  his, 
plaintiff^i  land,  although  that  portion  of  the 
land  which  is  covered  by  the  bav-window 
has  been  laid  out  and  is  used  as  a  highway ; 
and  evidence  of  a  custom  to  so  erect  a  bay- 
window  is  inadmissible.  Oodman  v.  Evans, 
81  D.  748. 

Each  of  two  persons  will  be  regarded  as  in 
exclusive  possession  of  several  portions  of 
land,  so  that  neither  will  have  the  ri^ht  to 
license  a  stranger  to  enter  on  the  portion  of 
the  other,  where  such  persons  inclose  a  tract 
of  land  which  does  not  belong  to  them,  for 
the  purpose  of  using  the  grass  thereon,  and 
agree  with  each  other  that  each  ^hall  use  a 
certain  portion,  there  bein^^  no  division  fence, 
and  eacli  using  his  respective  portion  accord- 
ingly.    Morse  v.  iman,  89  D.  417. 

\¥here  one  person  owns  the  lower  story  of 
a  building,  and  another  the  upper  story, 
with  right  of  way  thereto,  the  latter  cannot 

*  Bight  to  erect  bmildiugs  own  waya,  see  note, 
69  R.  SI,  6& 

Drslnlnur  nefghbor's  land,  when  not  liable  for, 
see  note,  9  R.  294, 28S. 

Cutting  embankment,  whereby  water  is  turned 
on  land  of  another,  ate  note,  47  R.  296-298. 


recover  of  the  former  for  necessary  repairs  of 
the  roof,  made  by  him.  OUumwa  Lodge  v. 
Xetots,  11  R.  135. 

The  owner  of  one  part  of  a  building  has 
no  action  against  the  owner  of  the  other 
part  for  willnilly  permitting  his  part  to  get 
out  of  repair,  whereby  the  plaintiff's  part  is 
injured.     Pierce  v.  Dyer,  12  K  716. 

The  owner  of  one  part  of  a  building  has 
no  action  to  recover  damages  at  law  for 
the  willful  neglect  of  the  owner  of  the 
other  part  in  permitting  his  part  to  become 
ruinous  and  fall  into  decay,  whereby  the 
plaintiff's  part  is  injured.     ll\ 

2.  As  to  growing  trees.*  —  A  tree  growing 
near  the  division  line  so  that  its  roots  extend 
on  each  side  is  wholly  the  property  of  him 
on  whose  property  the  trunk  stands,  semble* 
Dubois  V.  Beaver,  82  D.  326. 

Trespass  for  the  destruction  of  a  line-tree 
lies  by  the  proprietor  of  the  land  against  an 
adjoining  proprietor,  whether  the  plaintiff's 
interest  oe  several  or  as  a  tenant  in  com- 
mon.   Bk 

A  tree,  the  trunk  of  which  is  divided  by  a 
boundary  Une,  belongs  to  the  adjoining  pro- 
prietors as  tenants  in  common.  Dubou  v. 
Beaver,  82  D.  326 ;  but  this  principle  does 
not  apply  to  a  tree  standing  exclusively  on 
the  land  of  one  of  the  parties,  its  roots  ex- 
tending into  the  land  of  both.  Such  tree 
belongs  solely  to  the  party  out  of  whose  land 
it  ffrows.    Sbnner  v.  WUder,  88  D.  645. 

A  tree  and  its  produce  are  the  sole  prop- 
erty  of  him  on  whose  land  it  is  situated,  and 
its  location  and  property  should  be  deter- 
mined by  the  position  of  the  trunk  or  body 
thereof  above  the  soil,  rather  than  by  the 
roots  witiiin  or  branches  above  it.     lb. 

The  owner  of  land  overhung  by  the 
branches  of  a  fruit  tree,  standing  wholly  on 
the  land  of  an  adjoining  owner,  is  not  enti- 
tled to  any  of  the  fruit  growing  thereon. 
H(^lrnan  v.  Armstrong,  8  R.  537.  Defendant 
is  liable  either  in  trespass  or  in  trover  for 

Eicking,  carrying  away,  and  converting  to 
is  own  use  the  fruit.    Skinner  v.    Wmer, 
88  D.  645. 

20.  Abandonment  of  property.  — 
The  question  of  abandonment  of  property  is 
one  of  intention  of  which  the  jury  is  to  judge 
exclusively,  and  in  order  to  do  so  they  must 
take  into  consideration  all  the  facts  and  cir- 
cumstances before  them.  Keane  v.  Canno- 
van,  82  D.  738 ;  MaOeU  v.  dnele  Sam  etc. 
Mining  Co.,  90  D.  484 ;  Moon  v.  Bol&ns,  05 
D.  181. 

Abandonment  of  land  does  not  occur  if 
the  person  in  possession  leaves  it  with  the 
intention  of  returning.  An  abandonment 
takes  place  only  when  one  in  possession 
leaves  wi^h  the  intention  of  not  again  re- 
suming possession.  Moon  v.  BoUins,  95  D. 
181. 

•  line-trees  growing  across  or  adjacent  thereto, 
see  note.  82  D.  S30. 33L 
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Lapse  of  tima  ii  a  oireiimstanoe,  when  con- 
neoted  with  others,  to  prore  intentum  to 
abandon,  althonsh  bare  lapse  of  time,  short 
of  the  statute  of  limitations,  and  onaeoom- 
panied  by  other  oircnmstanoes,  will,  at  law, 
he  no  eyidenoe  of  abandonment.  MalleU  t. 
Unde  Sam  etc  Mirnng  Co,,  90  D.  484 ;  Moon 
T.  RoUinB,  95  D.  181. 

Abandonment  mav  be  inferred  in  some 
cases  from  a  lapse  of  time,  and  the  delay  of 
the  first  occupant  in  asserting  his  daim  to 
the  possession  against  parties  snbse()nentlv 
•ntfloring  upon  the  premises ;  but  in  snon 
eases  the  leaving  of  tne  premises  must  have 
been  Tolnntary,  and  without  an;^  expressed 
intention  to  resume  the  possession.  Keane 
V.  Camovan,  82  D.  738. 

Where  a  person,  when  he  ceases  to  occupy 
premises  in  person,  leares  an  agent  in  charge 
of  them,  this  fact  is  in  itself  sufficient  to 
rebut  the  presumption  of  abandonment 
arising  from  the  fact  that  he  ceased  to  occupy 
them,  and  to  render  the  question  whether, 
in  fact,  he  did  or  did  not  aoandon  them,  one 
for  the  consideration  of  the  jury.  Ih, 

After  a  title  by  prior  possession  is  once 
shown,  there  is  no  presumption  of  its  loss ; 
but  an  abandonment  must  be  made  to  ap> 
pear  affirmatirely  by  the  party  relying  on  it 
to  defeat  a  recoTcry.  Moon  ▼.  Ro&m,  95 
D.  181. 

BJS-ABGUHENT. 
On  appeal,  see  Appbal,  121. 


After  escape  from  arrest  on  on.  so.,  aae  Sx* 
■oonoH,  170. 

BEASONABLB  DOUBT. 

I>ootrine   of,    as   applied  to  eridenoe,  see 

Etidbmcb,  6. 
Doctrine  of,  in  criminal  oaaea,  aae  Tbial* 

197. 
Bridence  of  insanity  to  raise,  see  Imsajts 

Pebsono,  83,  34. 


Of  the  Influence  of  malice,  see  Libbl,  20, 
Of  the  presumption  of  payment,  see  Fat- 

in»T,  14. 
Bridence  in,  see  Triai*,  48. 

BB-CAIXINQ. 

Witness — re-examining,  see  WmriBS,  lit. 
Sentence  — new  sentence,  see  Trial,  218. 

BB0EIPT0B8. 

Of  attached   property,    see    ATTACHMBfT, 

74-79. 
Rights  and  liabilities  of,  eee  RxBounov^ 

61-64. 

BECEIPTS. 

Xffeot  of,  as  eridence,  see  EymxirGS,  244. 
limitation  of  carrier's  liability  in,  see  Cak- 
93. 


Of  waz«hoDwmen,  see  WABSsouancsir,  2; 

8. 
Parol  eridence  to  explain,  see  Ev^>l^Ha^ 

122. 
What  lapse  of  time  bars  action  on,  see  LiM« 

ITATIONS  OT  AornoNs,  40. 

1.  Validity  and  efifect,  generally.— A 
receipt  executed  with  a  knowledge  of  all  the 
circumstances,  and  without  mistake  or  sur- 
prise on  one  part,  or  fraud  or  imposition  on 
the  other,  is  a  good,  defense  to  a  claim. 
FuOer  y.  CriUenden,  23  D.  364. 

The  court  cannot  say  that  an  instrument 
purporting  to  be  a  receipt  may  not  carry 
marKS  upon  its  face  conclusive  to  show  that 
it  is  not  a  genuine  receipt.  Adav  v.  JBtAoU^ 
52  D.  225. 

A  receipt  is  not  contract,  as  a  genend  rule. 
Pribble  V.  Kent,  71  D.  327. 

A  receipt  may  be  so  drawn  as  to  oonsti- 
tute  a  contract,     lb. 

2.— as  evidence. —The  ralidity  of  a 
receipt  which  has  been  introduced  in  evi- 
dence, but  not  acted  upon  as  such,  may  be 
questioned  at  a  subsequent  period  by  the 
master  to  whom  it  has  been  referred  to  de- 
termine compensation,  where  its  only  use  is 
to  swell  said  compensation,  for  reasons  ap- 
pearing upon  its  face.  Ada^  v.  Bchol$,  52 
D.  225, 

3.  How  fax  suhiject  to  explanation 
bv  extrinsic  proof  --  To  destroy  the  effect 
of  a  receipt,  such  circumstances  may  be 
shown  at  law  as  would  lead  a  court  of  equity 
to  set  aside  a  contract,  such  as  frauds  mis- 
take, or  suzprise.  Fuller  v.  OriUenden,  23 
D.  364. 

4.  Beoeipts  in  fiiU,  and  their  eflbct* 
—  Where  a  receipt  in  full  for  a  claim  was 
^ven  by  the  agent,  who  was  fully  author- 
ized, the  principal  is  not  precluded  from 
giving  evidence  to  show  that  the  receipt  was 
obtained  by  fraud,  misrepresentation  and 
imposition  on  the  part  of  the  debtor.  Trider 
V.  WilUamaon,  1  D.  396. 

A  receipt  in  full  of  all  demands  is  prima 
/ade  evidence  of  a  settlement  between  the 
parties,  and  of  the  payment  of  the  balance  ; 
and  it  is  not  merely  evidence  of  the  som 
specified  in  it.    Beid  ▼.  Bdd,  18  D.  570. 

A  receipt  expressed  to  be  in  full  of  all 
demands  may  be  pleaded  in  bar,  though  it 
is  not  sealed.     Tucker  v.  Baldwinn  33  D.  384. 

A  written  receipt  expressed  to  be  in  full  of 
all  demands  may  at  law  be  shown  not  to 
have  been  intended  to  release  the  particular 
demand  sued  upon.    /&. 

A  receipt  given  by  a  constable  to  a  de- 
fendant in  an  execution,  for  money^  purport- 
ing to  have  been  received  by  him  in  full  of 
the  judgment  in  his  hands,  is  not  condnsiva 
against  him  in  an  action  on  his  bond,  but  he 
may  show  that  he  did  not  in  fact  receive  the 
money,  and  that  he  was  unable  to  make  i% 

*  Receipt  In  full  for  lew  then  amomnt  due 
whether  binding,  see  note,  88  R.  M,  294. 
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byrmaonof  the  debtor's  iniolT«nqr.  SUUe 
T.  BanteU,  62  D.  188. 

A  reoemt  for  a  mm  designated  as  In  satis- 
faction oTa  certain  judgment^  and  contain- 
ing the  following  clause  :  **  And  ftaid  som  is 
kk  fall  satisfaction  of  all  claims  and  demands 
I  have  or  hold  against  said  B.  and  W.|  or 
either  d  them»  np  to  this  date,"  — will 
be  confined  in  its  effect  to  the  JndgnMut 
therein  named,  and  not  permitted  to  release 
another  action  then  pending  between  the 
same  Darties.    Orumle^w.  WM,  100 D.  804. 

Unoer  a  contract  for  the  delivery  of  hides, 
plsintiff  was  to  receive  a  homu  on  each  hide 
dellTered.  At  each  deliyery  defendant  paid 
the  value  of  the  hides,  and  received  a  receipt 
from  plaintiff  expressed  to  be  tn  /ulL  The 
bornu  was  not  paid.  Hektf  that  plaintiff 
could  recover  the&ofiiii^  notwithstanding  the 
teceipt.    Bpany.   Ward,  8B.639. 

BS0EIVBB8. 

[Ineludes  the  appolDtment,  powers,  and  duties 
>f  persons  appointed 


ofpersons  appointed  by  courts,  to  take  charge 
of,  mansM,  and  Mil,  or  otherwise  dispose  of, 
pcopeity  involved  in  litigation.] 

Attadiment  of  property  in  hands  of,    see 

ATTACHKBlfT,  83. 

In  supplementary  proceedings,  see  Exiou- 

HON,  197. 
Of  insolvent  bank,  see  Baiou  avp  Baxkiko, 

56. 
Of  insolvent  eorporation,  see  Ck>BPOBATiON8, 

vn. 

On  dissolution  of   railroad   company,   see 

RaIUIOAD  CokPAKIBS.  13. 

When  appointed  in  suits  oetween  partners, 

PASTHBItaHIP,  63. 


1.  Power  of  tho  court  to  appoint 
coceivers.  —  Tenants  who  have  attorned  to 
a  reoeiver  will  not  be  permitted  to  question 
the  rieht  of  the  court  to  appoint  him,  nor  to 
disturb  his  possession.  Aibatiff  OUif  Ba»k  v. 
SAermarhiynt,  38  D.  061. 

2.  Its  control  over  them.  —Where  a 
receiver  is  appointed  in  equity,  and  sells  the 
uroperty  of  tne  defendant  who,  before  the 
mat  decree,  and  while  tiie  fund  is  still  in 
Ibe  receiver's  hands,  becomes  an  insolvent 
petitioner,  and  has  the  receiver  appointed 
his  permanent  trustee,  the  court  of  equity 
in  which  the  fund  is  found  at  the  moment 

V  4d  insolvent  is  not  debarred  from  taking 
ell  steps  necessary  to  its  preservation.  Htn' 
rg  V.  Kca^man,  87  D.  691. 

A  receiver  cannot,  by  becoming  a  trustee 
of  an  insolvent  defy  the  authority  of  the 
cmirt  from  which  he  received  his  appoint- 
ment, and  refuse  to  account  for  the  lunds 
committed  to  him  as  receiver.    lb. 

The  order  of  court  requiring  a  receiver  to 
bring  the  fund  in  his  hands  into  the  court 
tram  which  he  received  his  appointment  as 
recriver  does  not  conflict  with  the  power  of 
the  insolvent  court  in  appointing  him  the 
permanent  trustee  of  the  party  wnose  prop- 


ntf  he  had  add  as  receiver,  but  ii  ancillary 
to  it.  The  fund  being  brought  in  and  the 
amount  ascertained,  an  order  to  pay  over  to 
the  insolvent  trustee  would  follow  as  a  mat- 
ter of  course.    lb. 

When  a  fund  in  the  hands  of  a  receiver  is 
in  the  custody  of  the  court  of  equity  which 
appointed  him,  his  office  as  receiver  is  not 
jimdm  c^fido  until  his  liability  as  to  the 
fund  is  determined,  and  his  subsequent  ap- 
pointment by  an  insolvent  court  as  perma- 
nent trustee  for  the  party  whose  property 
he  had  sold  as  receiver  does  not  release  him 
from  responsibility  to  the  court  of  equity  for 
the  faithful  discharge  of  his  trust  as  re- 
ceiver,   lb. 

Ordinarily,  no  appeal  wiU  lie  from  an  or- 
der requiring  a  trustee  or  receiver  to  bring 
money  into  court ;  such  orders  rest  in  its 
discretion  and  where  they  determine  no 
right,  are  not  the  subject  of  review  on  ap- 
peal,   lb. 

8.  In  what  caaee  a  receiver  will  bo 
appointed.*— llie  manifest  abuse  ol  a 
trust  by  an  habitual  and  prospective  course 
of  dealinff,  bringing  the  property  into  dan- 
ger, Ib  sumcient  ground  for  the  appointment 
of  a  receiver.    (7Aiue's  taaet  17  D.  877. 

Flroperty,  or  its  rents  and  profits  must  be 
in  danger  to  warrant  the  appointment  d  a 
receiver.    lb. 

The  insolvency  of  a  perty  receiving  the 
rents  and  profits  exposes  tiiem  to  danger 
of  Ices,  and  will  be  a  sufficient  ground  te 
appoint  a  receiver.    lb, 

A  receiver  will  not  ordinarily  be  appointed 
at  a  suit  of  the  first  mortgagee,  as  ne  has 
his  remedy  at  law  by  ejectment,  whereby 
he  may  set  into  the  receipts  of  the  rents  and 
profits ;  out  as  subsequent  mortgagees  have 
no  right  to  the  possession  at  law,  as  against 
the  prior  mortgagees,  they  are  better  en- 
titled to  relief,  and  a  receiver  will  generally 
be  appointed  at  their  suit,  if  the  first  mort- 
gagee refuses  to  exercise  his  legal  rights. 
CwUegeu  v.  Hathaway,  64  D.  478. 

A  reoeiver  will  not  be  appointed  for  a 
mere  inadequacy  in  value  of  the  mortgaged 
premises  and  insolvency  of  the  mortgagor, 
but  in  a  case  where  the  buildings  have  been 
burned  down,  and  the  property  generally 
permitted  to  go  to  waste  through  the  fault 
of  the  person  in  possession,  or  where  fraud  or 
bad  faith  is  shown  by  misappropriation  of 
rents  and  profits,  a  receiver  may  properly 
be  appointed.    lb. 

The  rule  that  where  mortgaged  premises 
are  inadequate  security  for  t£e  mortgage 
debt,  and  the  mortgagor  is  insolvent,  a  re- 
ceiver of  the  premises  and  of  the  rents  and 
profits  will  be  appointed,  as  established  by 
the  ^New  York  decisions,  has  not  been 
adopted  by  the  chancery  court  of  New  Jer- 
sey.    /&. 

*  When,  and  over  what  property  a  receiver  wlU 
be  sppolDted,  fee  monogiaphio  note,  64  D. 
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4.  When  a  receiver  will  be  reAued. 
—  An  order  appointing  a  receiver  in  a  snit 
to  foreclose  a  mortgage  is  erroneoos,  and 
mnst  be  reversed.    Oi^  v.  Ide,  65  D.  490. 

5.  When  appointed  in  creditom' 
suits.  —  A  bill  is  insufScient  for  an  injunc- 
tion and  the  appointment  of  a  leoeiver,  if 
it  alleges  only  that  the  defendant  is  indebted 
to  the  complainants,  and  that  he  is  disposing 
of  his  property,  oollecting  money  due  him, 
and  secretmg  the  same,  with  intent  to  de- 
fraud the  complainants,  and  that  they  are 
informed  and  believe  that  he  intends  to  ab- 
Boond  and  defraud  his  creditors ;  it  does  not 
show  that  the  complainants  have  any  lien 
as  ludffment  creditors  or  otherwise  upon  the 
defeniUknt's  property.  Uhl  ▼.  Dillon,  69  D. 
172. 

A  receiver  may  be  appointed  and  an  in- 
junction grantea  at  the  suit  of  a  judgment 
creditor  to  restrain  the  debtor  from  Mlling 
his  goods,  notwithstanding  a  prior  mortgage 
thereon,  not  yet  due,  to  another  person. 
Jio9e  V.  Bevauf  69  D.  170. 

A  bill  is  sufficient  for  an  injunction  and 
the  appointment  of  a  receiver  if  it  alleges 
that  executions  upon  valid  judgments  hare 
been  levied  upon  goods  in  a  store ;  that  a 
sale  thereof  to  satisfy  the  judgments  is 
sought  to  be  prevented  by  the  holder  of  a 
prior  mortgage  thereon;  that  the  property 
IS  more  than  sufficient  to  satisfy  the  mort- 
gage, and  the  debtor  has  no  other  property ; 
that  since  the  execution  of  the  mortgage  the 
goods  remaininff  in  possession  of  the  mort- 
gagor, some  of  them  hare  been  sold  and 
otJter  ffoods  substituted  in  their  place,  and 
that  if  the  debtor  is  allowed  to  retain  the 
possessiim  of  the  goods  he  would  so  dispose 
of  them  that  the  complainants'  claim  would 
be  wholly  lost    lb. 

A  mortgagee,  before  having  the  right  to 
foreclose,  may  have  a  receiver  appointed  in 
ease  of  danger  of  loss  of  the  goods  mort- 
gaged,   lb, 

6.    in  actions  by  or  against 

corporations.  —  The  supreme  court  has 
jurudietion,  by  statute,  to  appoint  receiy- 
ers  in  cases  of  insolyent  corpNoratioos  ;  and 
when  an  order  is  made  appointing  such  an 
officer,  the  presumption  is,  that  Sl\  things 
were  done  required  oy  the  statute  to  be  done, 
in  order  to  authorize  it  to  make  such  order. 
Potter  y.  Merchants'  Bank,  86  D.  278. 

7.  The  application  for  a  receiver. 
—  A  claim  of  the  whole  title  is  unnecessary 
to  authorize  a  party  to  make  application  for 
the  appointment  of  a  receiver;  hence,  a 
widow  claiming  dower  in  the  premises  may 
make  the  application.  Chate's  cage,  17  D.  277. 

8.  Effect  of  the  appointment.  —  The 
appointment  .of  a  receiver  does  not  affect 
the  title  or  involve  a  determination  of  it, 
but  it  can  only  be  made  on  the  application 
of  one  havinff  an  acknowledged  mterest. 
Chati^i  earn,  Yl  D.  877. 


The  appointment  of  a  xeceiTer  in  a  cred- 
itor's suit  does  not  of  itself  effect  a  transfer 
of  the  debtor's  real  property ;  that  is  accom- 
plished by  a  deed  from  the  debtor.  Chant' 
tanune  Co.  Bank  t.  SisUy,  75  D.  347. 

Evidence  of  fraud  against  creditors  need 
not  be  produced  by  one  who  impeaches  a 
deed  of  land  as  against  a  purchaser  from  a 
receiver,  if  the  defendant,  to  show  his  own 
title,  introduces  the  decree  appointing  the 
receiver  and  the  receiver's  deed  to  him,  and 
these  recite  that  the  appointment  was  made 
in  a  suit  by  other  creditors  brought  on  the 
ground  that  the  deed  was  fraudulent.  Sn(•^ 
recitals  estop  the  purchaser  from  denyiuj 
the  fraudulent  character  nf  the  deed.  76. 

0.  The  receiver's  title. — The  recelT- 
er's  possession  will  be  protected  by  the 
court.  A&anif  CUif  Bank  ▼.  Sthenmarhorn, 
38  D.  661. 

A  particular  description  of  land  in  an  as- 
signment to  a  receiver  pursuant  to  an  order 
of  court  in  a  creditor's  suit  to  set  aside  a 
fraudulent  conveyance  is  unnecessary,  but  a 
description  in  general  terms  of  all  the  debt* 
or's  personal  and  real  property  is  sufficient. 
Chauiauque  Co,  Bankr.  White,  67  D.  442. 

A  manufacturins  company  in  New  Jersey 
had  contracted  to  build  a  bridge  in  Connec- 
ticut. Becoming  insolvent,  a  receiver  was 
appointed  in  New  Jersey,  who  purdiaaed 
iron  with  tiie  funds  of  the  estate  and  sent  it 
to  Connecticut  to  complete  the  bridge.  Held, 
that  a  Connecticut  creditor  could  not  attach 
it.    Pond  V.  Cooke,  29  R.  668. 

The  receiver  of  an  insolvent  packet  com- 
pany, appointed  in  Missouri,  there  took 
possession  of  a  barge  of  the  company,  and 
chartered  |  it  to  a  steamboat,  and  it  was 
brought  into  Illinois,  where  it  was  detained 
by  ice,  and  given  up  by  the  captain  to  the 
receiver,  who  took  possession  of  it.  Held, 
that  hii  posMssion  was  valid  against  an 
Illinois  attaching;  creditor.  Chhaffo  etc,  J?'f 
Co.  r.  Keokuk  etc,  Co.,  48  R.  667. 

10.  Bights,  powers,  and  duties, 
generally. — A  receiver  is  not  required  te 
take  the  property  forcibly  out  of  the  pos- 
session of  a  stranger,  or  even  of  the  defend- 
ant, without  the  express  direction  of  the 
court.    Parker  ▼.  Browning,  36  D.  717. 

The  appointment  of  a  receiver  on  the 
application  of  a  subsequent  mortgagee  is 
without  prejudice  to  the  rights  of  prior 
mortgagees  or  incumbrancers,  and  such  a 
receiver  will  be  directed  to  keep  down  the 
interest  upon  the  prior  inonmbranoes. 
Cortleyeu  y.  Hathaway,  64  D.  478. 

The  legal  authority  of  receivers  duly  ap- 

Sointed  is  co-extensive  only  with  the  juris* 
iction  of  the  court  by  whom  they  were 
appointed.  Hunt  v.  Cohmdjian  Im.  Ox,  98 
D.  692. 

State  comity  does  not  re<{uire  the  oourte 

of  one  state  to  permit  receivers,  appointed 

I  by  the  court  or  another  state,  to  exerelee 


For  lMd«x  to  Kotos  to 


RECEIVERS. 

DoolsloBt  Mid  ▲■BorlOAii  Roporti. 


Hirilflges  dstrimental  to  the  oitiieni  of  tho 
lonner,  wbHo  pnnaing  iq^proprittto  Itgftl 
lomodioo  tbero.    Ih, 

Tho  reooiTer  of  a  Nfttioital  bonk,  diroetod 
to  sell  the  Meote  on  nieh  tonM  ond  in  mob 
mannar  m  be  deonu  boot  for  the  intoroft  of 
lU  ooneemod,  hto  no  power  to  exchange, 
barter  or  trade  tba  anete.  JBa$  ▼.  LtSk, 
41  K  434. 

11.  Bight  to  voia.—- A  receirer  miui 
proceed  by  suit  to  try  his  right  to  property 
in  the  poeaeitton  of  a  third  person  who 
daime  toe  right  to  retain  i1^  or  the  com- 
plainant must  make  such  daimant  a  party 
to  tho  rait,  and  have  the  receivership 
•ztonded  to  the  property  in  his  hands,  so 
that  he  will  be  Donnd  by  an  order  for  its 
dsUTory.    Parker  ▼.  Broummgy  35  D.  717. 

Where  reoeiTora  of  a  bank  brings  suit  in 
eae  etoto  in  their  names  as  receivers,  and  at 
the  same  time  institoto  suit  in  another  stoto 
tn  the  name  of  the  bank,  both  suits  involving 
the  same  cann  of  action,  and  beins  against 
the  same  defendant,  — held,  that  the  receiv- 
ers having  power  by  law,  either  in  their  own 
aamea  or  in  the  name  of  the  bank,  to  com- 
mence and  proeecnto  snits,  in  law  or  e<^aity, 
en  claims  in  favor  of  the  bank,  that  a  jndjK- 
ment  recovered  by  them  as  reoeivers  wonid 
have  the  same  effect  as  if  recovered  in  the 
name  of  the  bank,  and  would  bar  the  action 
in  the  other  stoto.  Batik  of  North  America 
V.  Wheeler,  78  D.  683. 

Reoeivers  of  insolvent  foreign  corporations 
and  assignees  of  bankrupt  and  msolvent 
debtors  under  the  laws  of  other  stotes  and 
ooantries  are  allowed  to  sue  in  the  courts  of 
New  York.  It  is  true,  their  titles  are  not 
permitted  to  overreach  the  claims  of  domes- 
tio  creditors  of  the  same  debtor  pursuing 
their  remedies  under  the  laws  of  that  stoto  ; 
but  in  the  absence  of  such  contestants  they 
fully  represent  the  rights  of  the  foreini 
debtors.  Peiereen  v.  Chemieal  Bcmk,  88  D. 
298. 

A  receiver,  duly  appointed  in  another 
Stato,  may  maintoin  replevin  here  for 
property  sent  here  by  him  for  sale,  as  against 
an  attaching  creditor.  OagiU  v.  WoolMdget 
85  R.  716. 

12.  liiabilitias,  generally.— A  re- 
ceiver of  a  corporation  appointed  under 
Stato  laws  is  liaole  in  his  official  capacity 
the  same  as  the  corporation  would  be. 
Meara  v.  SoStrook,  6  R.  633. 

Certificatee  of  indebtodness  issued  by  a 
receiver  are  not  negotiable  instruments. 
Twrmerr.  Peoria  A  8,  B.  B,  Co.,  36  R.  144. 

The  receiver  of  an  insolvent  railroad  com- 
pany is  liable  to  an  action  for  the  negligeuce 
of  his  agento  in  operating  the  road.  ZMe 
V.  Ihtemherrjf,  60  R.  446. 

18*  Suito  against  reoeiTers-- leave 
to  ane.  —  A  court  will  not  protect  a  receiver 
who  attempts  forcibly  to  take  property  from 
the  poseeflsum  of  a  stranger  claiming  title 
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thereto,  any  farther  than  the  law  will  pro* 
toot  him,  where  his  authority  to  take  pce- 
session  of  the  property  of  which  he  is 
appointed  receiver  is  not  questioned.  Parker 
r.Browmng,  36  T),  717. 

An  order  anthorixing  a  suit  at  law  against 
a  receiver  fcr  seizing  property  in  the  posses- 
■ioa  of  a  third  person,  and  holding  it  until  a 
certain  sum  is  paid  into  court  to  abide  ito 
order,  should  direct  that,  in  case  of  a  re- 
covery against  the  receiver,  the  fund  in  the 
court  be  applied  in  part  payment  of  the 
damages,  and  should  further  direct  that  the 
cUimanto  stipulate  to  abide  the  result  of  the 
action  at  law,  and  that,  if  they  fail  to 
recover  because  the  property  in  fact  be- 
loDged  to  the  defendant,  the  fund  in  court 
be  delivered  to  the  receiver  as  the  property 
of  the  defendant,     lb. 

Suinff  a  receiver  without  leave  of  oourt 
only  raises  a  question  of  contempt ;  it  does 
not  affect  the  right  involved  in  the  suit, 
Chautauque  Co.  Bank  v.  Bialey,  75  D.  347. 

The  owner  of  a  locomotive  ensine  may 
maintain  renlevin  for  it  against  the  agent 
of  a  railroaa  corporation,  whose  propertjr  is 
in  the  hands  of  receivers,  without  obtoining 
leave  of  the  court  appointing  the  reoeivers, 
if  the  corporation  has  no  interest  in  the  en- 
gine, although  it  is  used  on  the  railroad. 
mie  V.  Parker,  16  R  63. 

The  custody  of  a  receiver  is  the  custody 
of  the  court,  and  he  cannot  be  sued  or  ear- 
nished  without  leave  of  the  court  that 
appointed  him.  People  v.  Brooke,  29  R. 
534. 

A  suit  against  a  receiver  of  a  foreign  cor* 
poration  for  damaffcs  will  not^  be  sustoined 
without  leave  of  the  court  which  appointed 
the  receiver.  Barton  v.  Barbour,  36  R. 
104. 

14.    juriadiction.  —  Jurisdiction 

of  a  suit  against  a  receiver  for  forcibly 
taking  goods  from  the  possession  of  a  third 
person,  under  color  ol  authority  merely, 
without  any  direction  from  the  court  to  that 
effect,  may  be  assumed  by  the  court  of 
chancery,  or  it  ma^,  in  its  discretion,  per- 
mit the  party  aggrieved  to  proceed  at  law ;: 
but  where  the  property  is  taken  under  ai» 
express  direction  of  the  court  of  chancery, 
its  jurisdiction  is  exclusive.  Parker  v. 
Browningy  35  D.  717. 

15.  Puniahxnent  for  interference 
with  receiver.  —  A  receiver  is  a  servant  of 
the  court,  and  acts  for  the  benefit  of  all  tlie 
parties  in  the  suit  in  which  he  is  appointed. 
His  possession  is  the  possession  of  the  courts 
and  any  attempt  to  mterfere  with  it,  with- 
out leave  of  court,  is  a  contempt.  MorrUly, 
Noyea,  96  D.  486. 

The  levy  of  an  execution  on  property  in 
the  hands  of  a  receiver  maybe  oraered  with- 
drawn, and  the  sheriff  compelled  to  answer 
to  the  court  for  contempt  in  making  it.  Ooe 
V.  (7.  P.  4*  /.  B,  R.  Co,,  75  D.  618. 
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V«r  tm/Amm.  to  Kotos  In  ABieiiMn  1>««U14 
BBOBHrXNG  STOLEV  OOOBS. 
Ooosalt  LABcnnnr. 

1.    What  oonstltatos  the  ofltauM.*— 

An  indiotment  will  lie  against  the  reeeirer 
of  goods  stolen  in  New  Hampshire,  and 
brought  into  this  state.  Ccnu  v.  Avdrtum^ 
8  D.  17. 

A  person  is  gnilty  of  reoeiving  stolen 
goods  if  he  tokes  them  nnder  eireamstanoes 
that  wonld  pnt  a  reasonable  man  of  ordinary 
obserration  on  his  goard.  CMSm»  ▼.  Siai/e^ 
73  D.  426. 

II  a  person  reoeiTes  stolen  goods,  knowing 
them  to  be  sneh,  not  for  we  pnxpose  <n 
makinff  them  his  own,  or  of  denying  profit 
from  tiiem»  bnt  simply  to  aid  the  thief  in 
carrying  them  ofl^  he  is  gnilty  of  the  crime 
d  receiring  stolen  goods,  knowing  them  to 
have  been  stolen.  8taU  ▼.  BuMng^  18  R. 
641. 

8.  Indietment. — An  indictment  for 
frandnlently  reoeiyinff  stolen  goods  need  not 
allege  the  name  of  toe  person  from  whwm 
such  goods  were  receired^  nor  that  his  name 
is  unknown.    8taAe  t.  Hatard^  60  P.  06. 

8.  Hatters  of  defense.— On  trial  of 
an  indictment  for  receiving  "three  bonds  of 
the  United  Stotes,  each  of  the  value  of  ten 
thooauid  dollars,  the  property  of  8.,  know- 
ing toem  to  have  been  stolen,"  it  appeared 
that  liter  the  larceny  and  before  defendant 
received  the  bonds,  they  had  been  fraud* 
nlently  altered  by  erasing  the  name  of  S. 
and  inserting  that  of  C.  The  verdict  was 
*'guil^  of  receiving  two  bonds."  HtH 
that  the  alteration  did  not  destroy  the 
character  of  the  bonds,  nor  the  ownership 
of&    CkmmumweaUh  v.  TT^te,  26  R.  116. 

4.  BvidezLoe.  —  Guilty  knowledge  of 
defendant  is  essential  to  constitute  the 
ofifenae.  Bvidence  that  defendant  purchased 
the  ffoods  at  a  price  much  below  their  value ; 
or  uiat  he  denied  that  he  had  them  in 
his  possession;  or  the  unsupported  tes- 
timony of  the  thief  that  defendant  re- 
eeived  them  knowing  that  they  had 
been  stolen,  thoush  circumstances  tend- 
faig  to  show  defencumt's  guilty  knowledse, 
wSl  neither  of  them  alone  constitute  oondu- 
live  proof  of  guilt ;  and  an  instruction  that 
either  one  of  these  facte  is  sufficient  of  itself 
to  esteblish  defendant's  guilt  is  erroneous. 
Pwplt  V.  Leviaout  76  D.  605. 

(m  the  trial  of  an  indictment  for  receiving 
stolen  goods,  knowing  them  to  have  been 
stolen,  evidence  that  the  thief  was  reputed 
in  the  community  to  be  a  regular  and  honeet 
dealer  in  such  goods  is  admissible.  0cm,  v. 
Oimtoh,  25  K.  79. 

5.  OonTiction.  and  puxiiehment. — 
Receivers  of  stolen  goods,  knowing  them  to 
be  such,  are  punishable  in  Connecticut,  the 
same  as  a  prmcipaL  Stale  v.  WtBkm^  25  D. 
46. 


Beoetving  goods,  knowing  them  to  be 
■tolea,  with  a  fraodulent  intent^  at  toetuesb 
to  deprive  the  owner  of  them«  is  a  felony 
although  the  guilty  party  ney  haye  been 
authorized  by  the  owner  of  the  goods  to  re- 
ceive them  for  him.  WHffd  v.  SiaU»  26  D. 
268. 

BSOXPTION  07  VBBDXOS. 

In  dvil  oases,  eee  Tbui^  100, 101. 
In  criminal  trial,  see  Tbial,  198-200. 
New  trial  for  irregular,  see  Nsw  Tual^  7C 
On  Sunday,  see  Sunpat,  10. 


In  deed%  generally,  see  Dbxds,  6. 
In  deeds,  as  evidence,  see  Evii>JUio%  907* 
In  deeds,  eetoppel  by,  see  Ebtopfsl,  2fti 
In  sheriif's  deeds,  see  Szkuhoh,  ISSw 
In  tax-deed,  see  Taxis,  61. 

BXOOGVIZAKOX. 
Binding  over  witoeeses  to  i^pear  bj,  ees 


^VxrmvsBt,  4. 
Of  bail,  eee  Bah.,  16-27. 

BBOONSTKUOXION  AOTB. 

See  Was,  36. 

BBOOBD. 
up,  on  error,  see  Brbob,  14*10. 


Bringtnff 
Certifiea 


Certified  coptes  o^  as  evidence^  eee  Bvi- 

DKiroi,  229. 
Competency  of  parties  to^  as  witaeeMi^  eee 

WmriasBa,  20-28. 
Estoppel  by,  see  ItoroFnDi,  IL 
Judicial,  as  evidence,  see  EvzDXXCi^  804. 
liens  and  equities  shown  by,  see  Ysmikmi 

Ain>  rUBCHASKR,  44. 

Of  corTK>nte  meetings,  eee  CoBPO«AXl»a% 

116. 
Of  deeds,  as  evidence,  see  EviDKirai,  21 L 
Of  »«rt«^  erM««.  in.  .«  M««««^ 

Parol  evidence  to  explain,  eee  Evii>uio% 

123. 
Power  to  allow  correction  of,  see  CouB!i%  ft. 
Requisites  of,  and  how  brought  np  on  a^ 

I«al,  see  Appxal,  87-101. 
Requisites  of,  on  appeal  from 

146-150. 


Writ  of,  see  Wbits,  2. 

BBOOBDEBS  07  DBXDflL 

See  OmcBBs,  66. 

BEOOBDHfO. 

Assignment  for  creditors,  see  Aflnamcm^ 

etc.,  11. 
Assiffumente  of  mortgages,  see  MosniAoaib 

Chattel  mortgage^  see  Cbaitkl  MonttAOH^ 
14. 


•  bee  note  on  receiving  stolen  property.  26  D.  SSL  I  Deeds,  see  DxBDS,  46-^66. 


«w  Isdttx  to  H«tM 


GrantB,  see  G&An%  8. 
XndiotmeQtBy  sea  Lroicncnrr,  37. 
MAiriftge  setUemeati,  see  MAKBUai  AMi> 

DivoBCB,  22. 
Offioial  boada,  see  OmasBS,  45. 

BBOOKDIHa  ACTS. 
Bi^ili  cf  pQTohasen  iiiidir»  •••  DsBM^  60. 

BXOOUFKSire. 
Wh&t  fa  liM  subjMt  aU  ■«•  SB-air^  !• 

bbobhovatiov. 

As  a  dtfeoM  W  rait  for  divorot,  am  Mak- 

BIAOX  AHD  Dr?OBCB.  62. 

BEDEKPTION. 
Bjjr  tenBBt  in  oommoikf  see  Go-TxvAiraTy  20. 
fhun  fQreeloeiiz«»  lee  MonoAOis,  VIL 
iMm  Mlet  on  «zeoatioii|  am  Bzjooviova 

146-152. 
from  tas-aales,  tee  Tizn,  56-68. 
Of  bulk  notes,  see  Bamkb  and  BAVKnra,  86. 
Of  ehattel  mor4|(age^  see  CHAVTib  MoKT* 

OAGBS,  21. 

Of   sMwrities   pledged   M   ooUatenl»    eee 

PiBDOX,  eta»  24. 
Pkiyraions  as  to^  in  foredonure  decrM,  wi 

MoKTOAoat,  93. 


Dfatribataon  ef , 
Wbo  entitlad  tok 


Of 


Wot  Mm-Mgrment  of  rent^  see  Lavdlobd 

AHP  TnANT,  87. 

Lndkcd's  right  el,  am  Lahslobd  avs  Tn- 
AMTi  14. 


see  WimnsBs,  111. 

BBFEBSNOB. 

nnelndes  the  triml  of  isinet,  or  exemlnatlon  of 
neettooB  of  law  or  fact,  before  persons  ap- 
Minted  by  the  oonrt  for  that  pmrpose ;  the  pow- 
en  and  duties  of  snoh  lefeieee ;  and  the  leriev 
el  their  leport] 

In  partiticm,  see  Pabiitiok,  20,  21. 

To  aeoertain  damages  on  dissolntion  of  in* 

jvnotioD,  see  Imjuhotioh,  63. 
lb  find  amonnt  due  in  foredoeare,  see  Most* 

OAOXB,  87. 

Tq  other  papers,  in  polity  of  insoranoe,  see 

iNSUBAirOB,  17. 

1^  title  or  preamble,  in  oonstrning  atatntesy 
■eaSTATinm,  42. 

1.    Pow«r  of   the    court    to    reftar 
JMWi— ,* — ^The  power  of  reference  is  not  re* 

•Jmn  trial.  In  what  eases  legislatnre  may  disp 
Mneewlth,Menote.48P.18b-lM.  ,  ^ 

"power  of  eoort  to  refer  aoUons  at  law,  see  note, 

«I>.SIB.2U. 


BBOORDINO — RBFBRENCB. 

Daeteftona  and  Anierieaa  SapartSt  see  Volnmol* 

■trieted  to  matters  of  aooonnt,  or  eyen  ta 
actions  arising  ex  eontmctu,  nnder  the  New 
Yorkstatate.     Leer.  Tilloison,  36  D.  624. 

Referencee  are  not  prohibited  by  the 
seventii  article  of  the  constitation  of  NaW 
York,  preserying  inviolate  the  ritfht  of  trial 
bj  jury,  as  "heretofore  nsed,  in  oases 
where  references  were  in  use  before  the 
oonstitntion.    lb. 

A.  cause  cannot  be  referred  unless  there  is 
an  account,  in  the  ordinary  sense  of  that 
term,  between  the  parties,  eren  though 
there  may  be  many  items  of  damage.  Yarn 
MenBulaer  y.  JeweU,  41  D.  750. 

Where  the  plaintiff  sues  on  a  coyenant  in 
a  lease  reserying  rent,  payable  in  grain, 
fowl,  and  seryices,  and  the  defense  does  not 

So  to  the  items  in  the  dlaim,  but  denies  the 
efendanVs   liability  altogether,  thara  oan 
be  no  reference.    Ih, 

Under  the  Minnesota  statute,  a  referee  fa 
a  person  appointed  by  the  court  to  perform 
certain  offices  in  the  prooress  of  a  oauaa  da- 
pending  in  the  court  of  his  appointment^ 
and  it  may  be  to  try  the  whole  issue.  Snob 
appointment  fa  not  in  conflict  with  the 
state  constitution,  which  proyides  that  the 
judicfal  power  of  the  state  shall  be  yested 
in  certain  courts,  naming  them.  Caraom  y. 
Smith,  77  B.  539. 

The  Califcrma  statute  authorising  a  refer- 
enoe  of  cases  fa  solely  applicable  to  proceed- 
ings in  equity.  The  right  of  trial  by  jury, 
in  all  common-law  actions,  fa  secured  by  the 
constitution  of  the  state.  Orim  y.  Iforriit 
79  D.  206. 

A  statute  authorised  the  oourts,  without 
the  consent  of  parties,  to  commit  any 
cause  to  a  referee  for  trial,  and  proyided 
that  after  such  trial  the  cause  should,  at  the 
request  of  either  party,  be  tried  by  a  ]tU7» 
and  that  upon  such  tnal  the  report  of  the 
referee  should  be  eyidence  of  all  the  facts 
stated  therein,  subject  to  be  impeached  by 
either  party.  Hddf  that  the  act  was  con- 
stitutional so  far  as  it  authorized  a  comp»ul- 
sory  reference ;  but  quaere,  as  totheproyfaion 
m^^h^ng  tiie  referee's  report  admissible. 
Cm  T.  Bemaker,  20  R.  194. 

8.  Beference  by  conaent.  —  A  party 
may  waiTO  the  constitutional  provUion 
made  for  hfa  benefit,  and  may  therefore  bind 
himself  by  submitting  to  a  reference,  even 
where  the  constitution  would  secure  to  him 
a  jury  trial.    Zee  t.  TiOoUon,  35  D.  624. 

Parties  to  an  action  having  stipulated  to 
waive  a  trial  by  jury,  to  take  the  evidence 
before  a  referee,  and  submit  the  case  to  a 
judge  for  hfa  decision  at  chambers,  and  the 
evidence  bavins  been  so  taken  and  submit- 
ted, the  judge  aecided  the  case  and  entered 
judgment  in  term.  Held,  valid.  Rog  y. 
ffoTMley,  25  R.  537. 

8.  Cases  of  long  accounts. — what 
is  a  long^  account.  — Courts  of  equity 
have  a  general  jurisdiction  where  there  ars 
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mntaal  aocoonts,  and  also  where  the  ao- 
connts  are  on  one  side,  but  a  discovery  is 
■ought,  and  U  material  to  the  relief.  Bnt 
where  the  aooonnts  are  all  on  one  side,  and 
mere  setoffs  on  the  other,  and  no  discovery 
is  son^ht  or  required,  oonrts  of  equity  have 
no  jurisdiction.  MeMartin  ▼.  JSmgham^  1  R. 
866. 

Fourteen  items*  under  ei^t  diftrent 
dates,  and  two  credits,  the  aeconnt  being  aU 
en  one  side  and  no  discovery  sought,  and 
the  defenses  being  denial,  payment  and  the 
statute  of  limitation  will  not  deprive  the 
parties  of  a  right  to  a  jury  trial,     fh. 

4.  When  referenos  will  be  reftxaed, 
notwithstanding  long  aooonnt.  —  A. 
oourt  has  no  power  to  send  an  ordinary  ac- 
tion at  law  to  a  referee  for  trial,  against  the 
objection  of  either  party,  whether  the  action 
requires  the  examination  of  a  Ions  account, 
or  not.    Cfritn  v.  Norris,  79  D.  206. 

A  statute  of  Minnesota  authorised  a  com- 
pulsory reference  when  the  trial  of  an  issue 
of  fact  required  the  examination  of  a  long 
account.  Held,  to  be  in  conflict  with  the 
provision  of  the  State  Constitution,  that 
''the  right  of  trial  by  jury  shall  remain  in- 
violate, and  shall  extend  to  all  cases  at 
law,**  etc,  and  void.  8L  Paultte.  R.  R,0o, 
V.  QfjordMr,  18  R.  334. 

5.  The  appointment ;  who  ma^  be 
appointed.  —  An  order  of  reference  is  ir- 
regular if  one  of  the  parties  was  not  before 
the  court.  It  is  irregular  in  a  chancery  pro- 
ceeding to  make  any  order  generally  aflfect- 
ing  the  merits  of  the  case  until  it  is  at  issue 
as  to  all  parties ;  this  is  not  excused  by  the 
supposition  that  the  party  not  before  the 
court  was  not  a  necessary  one.  It  is  enough 
that  he  was  represented  by  the  biU  as  hav- 
ing some  interest  in  the  subject-matter  of 
the  suit,  and  is  regularly  made  a  party  by 
proper  allegations  and  prayer  for  dubpoena 
to  bring  him  in.  Bklaca  v.  Lepretre,  56  D.  266. 

It  seems,  a  judge  cannot  appoint  himself 
referee,  even  by  consent.  WiKain  v.  Pheemx^ 
32  R.  172. 

6.  BeliBree*8  oath.  —  A  referee  is  not  an 
officer  within  the  meaning  of  the  constitu- 
tional provision  requiring  all  executive  and 
judicial  officers  to  be  sworn  before  assumins 
their  duties.  Underwood  v.  Melhfffee,  93 
D.194. 

Judical  power,  in  a  constitutional  sense, 
is  not  exercised  by  a  referee  in  determining 
facts  in  a  cause  submitted  to  him,  but  by  the 
court  in  giving  judgment.     Ih. 

7.  Powers  and  duties  of  referees, 
generally.  — Referees  have  the  power  to 
allow  damages  for  a  breach  of  a  special 
agreement  in  a  cause  properly  referred  to 
them,  under  the  statute,  because  requiring 
the  examination  of  a  long  account.  Lee  v. 
TiUotton,  36  D.  624. 

A  referee  has  no  power  to  review  an  action 
of  the  court  upon  an  order  of  reference, 


deciding  the  principles  upon  which  aa 
account  should  be  taken  and  settled;  Us 
duty  is  to  take  the  account  in  pursuance  of 
the  principles  thus  settled.  Smiihr.  Walter, 
99  D.  416. 

A  statute  appropriated  a  specified  sum  t» 
be  paid  to  the  relator  for  tiie  purchase  of 
certain  relics  of  General  Washington,  by  the 
state,  to  be  paid  only  upon  the  certificate  of 
three  persons  named  therein,  that  the  relics 
wereeenuine,  etc.  BeH,  that  a  certificate 
signea  by  two  of  the  persons  named,  which 
stated  that  the  third  met  with  thcon,  bat 
refused  to  join  in  the  certificate,  was  suf- 
ficient.   People  V.  yichola,  11  R.  734. 

8.  The  hearing  before  them. — 
Referees  comparing  an  account  with  a  book  of 
entries  in  the  absence  of  one  party,  the  other 
being  present,  after  the  hearing  oef ore  them 
has  been  closed,  does  not  oonstitnte  an  em 
parte  hearine,  where  such  comparison  is  not 
charged  to  oave  been  fraudulently  made^ 
but  was  in  fact  made  solely  to  prevent  mis- 
take, and  the  reward  is  not  thereby  vitiated* 
8maar.  Tnckey,  66  D.  255. 

Upon  a  pencUng  action  being  submitted  te 
a  referee,  and  the  submission  made  a  rule  of 
court,  plaintiff  must  proceed  for  the  same 
cause  m  action  named  in  his  dedaratioo. 
Watermm  v.  Cfofwectkut  eic  B.  B.  Co.,  7Z  D. 
326. 

Questions  ef  varianoe  between  a  declara- 
tion and  the  proof  are  considered  as  waived 
by  reference,  provided  that  the  matter  sel 
up  as  the  plaintiff's  around  of  recovery  before 
the  referee  is  that  tor  which  he  sued.    IK 

Every  matter  which,  by  the  rules  of  law» 
could  properly  have  been  introduced  bjr  way 
of  amencunent  to  the  declaration  will  be 
considered  to  have  been  added,  and  its  ab- 
sence waivedor  cured  by  the  reference,    /k 

A  referee  is  not  bound  by  a  partioular 
declaration  and  pleadings,  but  may  award 
upon  the  subject-matter  of  the  action  with- 
out regard  to  them,  when  the  parties  agree 
to  a  rSerence  of  a  pending  action,  under  a 
rule  of  oourt,  so  that  the  court  is  to  render 
a  judgment  on  the  report;  even  where  it  is 
a  part  of  the  submission  or  rule  of  refer- 
ence that  the  referee  is  to  be  sovemed  by 
the  rules  of  the  law.  Chok  v.  Cwyesfar,  W 
D.  670. 

The  power  of  a  referee^  under  a  rule  of 
court,  extends  to  what  the  parties  asreed  te 
submit,  and  no  more ;  and  if  he  undertakes 
to  try  and  award  upon  other  matters  not 
submitted,  the  awaro  is  invalid.    lb, 

0.  Bevlew  of  report,  generally.  «- 
Unless  it  is  certain  Ihat  a  referee  is  in  error 
in  findiuffs  of  fact,  the  oourt  will  sustain 
such  findmgs.  Weeterh  v.  l>e  WUt,  93  D. 
517. 

10.  Motion  to  set  aside,  and  how 
determined.  -^  An  opinion  previously  f  orm- 
ed  bpr  a  referee  upon  a  case  submitted  te 
him  IS  no  objection  to  the  report^  if  it  sp* 
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pmr  thftt  hit  mind  wm  cfo&a  to  oonyiotiAn. 
Grtmm  ▼.  JMer,  17  D.  203. 

TIm  report  of  a  referee  ehonld  be  eet  Mide 
for  VBoerteiiitTy  if,  where  the  etatate  of 
HmitatioiiB  is  pleaded  at  a  defeaae,  it  ie  im- 
poariblo  to  eeoertaia  from  the  report  when 
the  limitation  oomnutteed  to  ran.  Dcffle  ▼• 
iMZev.  86  D.  582. 

11.  Seview  bj  app^ftl,  or  error.— 
The  finding  of  a  referee  will  not  be  disturbed 
by  the  appellate  court,  if  there  was  anj  evi* 
denoe  proper  to  be  considered  by  him  tend* 
iag  to  sustain  liis  finding,  snffioient  to 
jnstifv  the  defendants  motion  to  dismiss  the 
complaint.  OkoU  ▼.  TSoga  B.  S.  Cb.,  84  D. 
296. 

A  referee's  finding  on  a  question  of  faet 
may  be  reriewed  in  the  snpreme  oonrt  of 
New  York,  bat  it  is  conclnsiTe  in  the  oonrt 
of  appeals.     StoekweU  ▼.  Pheipti,  90  D.  710. 

19.  When  a  neiw  trial  will  be 
granted.  — A  new.  trial  should  be  granted 
for  any  material  error  occurrins  on  a  trial 
before  a  referee,  or  in  the  fininngs  of  fact 
bj  him ;  but  where  the  only  error  appearing 
is  in  the  judgment  which  the  ref nree  directs 
to  be  entered  on  the  facts  found,  the  oonrt 
nay  correct  it  by  rendering  the  appropriate 
jud^ent.    Beadk  ▼.  Coohe,  86  D.  260. 

Errors  oocnrring  in  determining  principles 
upon  which  an  aoconnt  should  betaken  can- 
not be  reriewed  by  the  appellate  court,  on 
an  application  for  a  new  trial,  on  the 
groond  tiiat  the  referee  adopted  and  ap- 
plied tiioee  principles  in  the  adjustment  of 
^e  accounts,  but  can  only  be  corrected  in  a 
direct  proceeding  for  that  purpose.  SmMh 
V.  ra&r,  99  D.  416. 


Of  ehattsl  mortgage^  see  Oiutxsl  If omt- 
16. 


BBFOAXATION. 
Of  contracts,  in  equity,  see  Egtrrrr,  87'-89. 


Ww- 


The  right  of,  and  by  what  writing, 
112,11a. 


BEJfUNl>XNO. 
Bj  legatees,  see  Lboaciss,  89. 


Of  bnyer,  to  accept  goods,  effect  ol,  see 

SiU^u,  49. 
Of  bnyer  to  ocmiplete  purchase,  action  for, 

seeSAiiis,  04. 
Of  oonsignee,  to  receire  goods,  effect  of,  see 

Cakbikrs,  41. 
Of  continuance,  when  ground  for  new  trial, 

■ee  Nxw  Tbzal,  3-6. 
Ofeofporation,  to  permit  stockholder  to  sue, 

see  OoRPoaATiONa,  60. 
Of  insurer,  to  recehre  premium,  see  Ivsite* 

AHOB,  204. 


Of  renresentatiTe  to  sue,  liability  for,  ase 

EsiouTOBfl,  etc.,  161. 
Of  witness  to  testify,  proof  of  will  in  €■■• 

aif  see  Wixxa,  62. 
To  aooept  biU,   cAmI  ol,  see  BaiM  axb 

Kons,41. 
To  account^  efflMt  oL  see  Exjuutuiml  elo., 

127. 
To  carry  good%  liability  of  railroad  company 

for,  see  Railboad  Compahiis,  44. 
To  carry  passenger,  consequences  of^  see 

CAuaxBB,  69. 
To  pay  over  ^noney  colleoted,  liability  for,  • 

see  OmcBRS,  31. 
When  a  conyersion  or  eridence  of  it,  see 

Tboyer,  12,  IS. 

SBGISTERS  OF  DEEDS. 
See  OFVxcEBa,  66. 

BBOISTBATION. 

Of  deeds,  see  Dsxds,  46-66. 

Of  mortgages,  see  MoRiOAaKi^  IV. 

Of  Tessus^  see  Shiffibo,  2. 

See  also  RiooaDXHO. 

BBOISTBY  laAWB. 

Oonstitntionality  of,  see  ELBonoifi,  S. 

SEOUIjABITY. 

Presumptions  in  favor  of,  see  Ebbob,  22 1 
ExacuTOBS,  eta,  117;  Etidbvob,  SS| 
Natubalhatioh,  6. 

BEOUIJITIONB. 

As  to  practice  of  medicine,  see  Pbtbksami 

AVi>  Svbobons,  2. 
As  to  purchase  and  surrender  of  railroad 

tickets,  see  Railroad  Ck>MPAifiB8,  66. 
As  to  repeating  messages,  see  Tblbobapb 

Bra  GOMFAKIBS,  7. 

Of  carriers  of  passengers,  see  Cabbibbs,  76. 
Of  cities,  concerning  street  railroad^  see 

RAIUtOAD  OOMPAlflBB,  116. 

Of  navigation,  by  cougress,  seeNATlBATiOii, 

1. 
Of  railroads,  as  to  passenger  traffie^  see 

Raxlboao  Compavibs,  64. 

BEHBAJtnra. 

In  equity,  see  Equttt,  65. 

Of  criminal  appeal,  see  Afpbal,  ITIL 

On  appeal,  see  Affxal,  122. 

On  error,  see  Ebbob,  31. 


Of  expenditures  of  trustees,  see  Tbubtb,  46l 
Of  expenses  incurred  by  sheriff",  see  Shbb- 

jwrSf  13. 
Right  of  surety  to,  see  Sukbttbhip,  9-12. 

BS-IN8TATB1CENT. 

Of  appeal,  see  Affxal,  123. 

Of  expelled  member  of  corporate  body,  see 

COBFOSATIOHS,  62. 
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Againat  fin,  lee  IssusLASOMt  47. 

BBJOINDBS. 
In  oomman  law  pUading,  lee  Fuuoora^  S8. 

BXIiATIONSSaP 

to  provei  M*  Bvnnoffaiy 


8m  AffDmTs  OoRSAHounnTT, 

BEIiBABB 

flnelodM  tiM  law  ralatlYe  to  tlio  opsraHoD  of 
written  inttmmenti  releaiiof  and  dlaehaning 
delMi  or  other  obllgationt  or  uaUlltifls  wMUier 
mpon  eontnet  or  in  tort.] 


By  ottditon^  genAraUy,  ■#•  Pakfj 

ao. 

By  erediton,  of  efcookholder'i  liability,  lee 

COBFOBATIONB,  81. 

Ooareing,  in  aasignmeni  for  enditon,  mo 

AastavuESTBt  eto.,  2S. 
Of  ooTonant  of  warrant,  eeo  Ootbh Am,  34. 
Of  dower,  see  Downt,  21. 
Of  firm,  by  aoti  of  one  partner,  aaePAMnnnb- 

8HIP,  54-66. 
Of  guardian,  by  ward,  aaa  (jkxmxuir  amd 

Wabb,  86. 
Of  interest  of  witness,  ase  WrrNsasBS,  88. 
Of  mort^a^  debt,  ase  HoBTOAGBt,  184. 
Of  one  joint  debtor,  offset  o^  see  Jom 

LjABELnr,  7, 8. 
Of  payment  of  rent^  by  eyiotion,  MO  LAn>- 

LOBD  Ain>  Tbmant,  39. 
Of  property  attaohed,  see  ATTAomixirT,  81. 
Of  stookhoider,  from  fatore  assessments,  see 

MaNUFAOTUBING  Ck>MPAMIS8,  8. 

Of  soreties,  see  ScrBcrraHiP,  IIL 
Farol  evidenoe  to  explain,  see  BviDUiai,  124. 
Satisfaction  of  judgment  by,  see  Judombit, 
109. 

1.  What  oonstltatM  a  ralMwa.  — A 
laleafle  is  a  discharge  of  debt  by  the  act  of 
the  party.  Bztinguishment  is  a  diaehartfe 
by  operation  of  law.  Baker  ▼.  Baker^  76  D. 
248. 

The  delhreiyof  a  releaae  will  bepresnmed 
from  the  nature  of  the  writing,  if  it  was  ez- 
eouted  as  such,  and  was  intended  to  have 
that  effoct     WtUkmmm  ▼.  MeOimikf  62  D. 

661. 

A  written  acknowledgment  of  money  as 
reoeired  "in  full"  for  a  demand  for  unli- 
quidated dama£^  is  not  within  the  rule 
whioh  aUowB  a  simple  receipt  to  be  contra- 
dicted by  parol ;  but  is  treated  as  a  release, 
tad,  unless  obtained  by  fraud,  etc.,  bars 
any  further  claim.    Coon  ▼.  Knap,  59  D.  602. 

ft.  Who  may  give  a  release.  —  The 
power  to  release  an  absolute  debt  neces- 
sarilT  indndes  the  authority  to  release  a 
oontingent  liability.  Shaw  t.  Bmry,  58  D. 
702. 

8.  What  may  be  raleaaed.— A  Judg- 
ment is  a  contract  of  record  and  demand 


within  the  meaning  of  an  instrument  re* 
leasing  "all  demands"  of  one  person  against 
another.    Henry  v.  Henry,  71  D.  354. 

4.  Beleaae  by  one  of  aeveral  credi- 
tors. —  Where  an  action  is  strictly  a  per- 
sonal one,  and  the  plaintiffs  aie  bound  to 
join  in  it,  as  in  an  action  of  trespass  quart 
elttumtm.  fregU,  brought  by  tenants  in  com- 
mon, a  release  by  two  of  the  plaintifib  will 
be  a  bar  to  the  aotion.  AuaHn  v.  HaU,  7  D. 
876. 

A  release  by  one  of  sereral  plsintiffi^  in 
an  aotion  on  the  case  in  the  nature  of  waste, 
is  a  good  bar.    iSmioff  v.  fFibon,  14  D.  342. 

6.    or  to  one  of  several  debtora. 

— The  release  of  one  joint  obligor  releasee 
both.  WWiamMn  v.  McOmm$,  62  D.  561 ; 
oTen  tbougn  the  release  contains  a  proTtso 
that  such  other  party  shall  not  take  advan- 
tageofit.    ^siv^'iIm ▼•  JtfeOmne^ 46 D. 474. 

A  release  by  a  ereditor  of  one  of  sereral 
obligors  is  a  disohaige.of  alL  AMMmoav, 
suae  Bank  46  D.  291. 

A  release  of  one  of  two  suretiee  releesee 
the  other  from  one-half  the  debt.  Onrdom  v. 
Moore,  61  R.  606. 

€L<^— or  Joint  trespaaeera.  — The  re- 
leaae of  one  of  several  joint  crespassers  die- 
ohargee  all  of  them.  Oi^atrick  ▼.  Hmnter^ 
41  D.  370;  Ayerr.  A^meadf  83  D.  164; 
thooffh  the  party  giving  the  release  stipu- 
lated that  it  shouldnot  discharge  the  otbna. 
BBitr.  BUmr,  16  D.  6.34;  (TiMMerv.  Xes,  24 
B.  604 ;  but  to  have  this  effieet,  it  must  be  a 
technical  release,  under  seal,  expressly  stat- 
inf  the  cease  of  action  to  be  discharged 
without  oonditions  or  exeeptione.  No  re- 
lease inll  be  allowed  by  implication.  Bkm 
V.  Pl^mak,  100  D.  762. 

The  acceptance  of  the  note  of  one  of  eev* 
oral  oo-trespassere  in  satisfaction  of  tiie 
wrong  done  by  him,  releases  the  othofSb 
although  the  note  remains  unpaid,  and  ia 
brought  into  court  to  be  canceled.  JKZBf  v. 
^tar,  16  D.  634. 

Where  separate  actions  are  pending 
against  several  joint  trespassers,  settlement 
of  one  of  the  actions,  and  discharge  of  tiie 
defenduit  therein,  will  operate  as  a  die- 
charge  of  the  entire  cause  of  action  ap;aiiist 
all,  and  there  can  be  no  recovery  in  tiie 
other  suits,  either  of  nominal  damagee  or  d 
costs,  although  it  was  the  intention  of  the 
partiee  to  the  agreement  for  the  discharge 
that  it  i^ould  affect  only  the  cause  of  actiMi 
against  the  defendant,  and  not  the  plain- 
tm*s  right  of  recovery  in  the  other  suite. 
Ayer  r.Adkmead,  83  D.  154. 

Where  several  have  jointly  trespassed  on 
real  estate,  the  receipt  of  money  from  one 
will  not  bar  an  action  a^^ainst  the  others, 
the  amount  received  being  less  than  the 
damage,  and  it  not  being  understood  to  be 
in  full  satisfaction.  Ellis  v.  Afon,  86  R.  830. 

7.  Neoeasity  and  effect  of  a  aeaL  -• 
A  release  without  consideration,  and  not 
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■nder  laal,  it  roid.    Jadaom  ▼•  StaMcme^ 
13  D.  514. 

A  fdMkMBOi  under  m«1  will  not  operate  to 
rdeuetiie  parties  defendant  in  an  action 
for  damages  oanaed  by  an  nnlawfol  assault 
lad  battery.    SmUkidAY.  TTorvl,  76  D.  463. 

A  release  need  not  be  averred  to  be  under 
■eaL  A  release  imports  a  seal,  and  it  is  a 
matter  of  eyidence  whether  it  have  a  seal  or 
notk  i^  *  Mai  be  necessary.  lUmoiM  CenireU 
A  iK.  Ok  ▼.  iZenI,  87  D.  200. 

A  release  not  nnder  seal  is  validt  if  it 
siyresnes  or  is  supported  by  a  oonsideration, 
or  if  evidenced  by  a  valid  decree  of  a  ooart 
ofieoord.    JSayamiHr.  Me'ConneU,46D.414, 

An  tnstmment  nnder  seal  may  be  released 
or  discharged  by  an  executed  parol  agree- 
menti  although  this  cannot  be  done  by  a 
mere  parol  agreement.  'IHdbenoHV,  Ommnk- 
mnen,  63  D.  373. 

8.  Validity  and  interpretatioiXfgen- 
•rally.  * —  A  release  of  a  debt  discharses  the 
mortgage.     Jaek$on  v.  Stadthouee,  13  U.  514. 

General  words  in  a  release  are  to  be  con- 
itraed  affainst  the  releasor;  but  general 
words  followinff  a  particular  recital  are  to 
be  ouaUfied  by  tne  recitaL  Jaektcm  v. 
AodUoMse,  13  D.  614 ;  Onmiley  v.  Webb,  100 
D.804. 

A  "  release  of  all  demands  discharffes  all 
sorts  of  actions,  rights,  and  titles,  conditions 
before  or  after  brMoh,  executions,  appeals, 
rents,  covenants,  annuitiee,  contracts,  recog- 
niiances,  statutes,  commons, "etc.  Orumley 
V.  Vre55,  100  D.  304. 

A  settlement  and  release  of  a  trespass  by 
which  the  goods  of  a  party  are  carried  away, 
necessarily  operates  as  a  transfer  of  the 
property  to  the  trespasser.  Bradley  v. 
BMbM,  89  D.  682. 

The  plaintiff  lent  his  note  to  the  defend- 
snt,  payable  to  his  order;  the  latter  in- 
dorsed it  and  had  it  discounted  at  the  bank, 
and  receiTcd  the  money.  The  note  was 
protested,  snd  the  defendant  being  insolv- 
sn^  the  plaintiff  signed  a  written  agree- 
ment, diaoharging  him  from  all  debts  and 
demuids.  T&  Mnk  as  a  creditor,  also  ex- 
ecuted the  agreement  by  its  corporate  seal. 
The  plaintiff  afterwards  paid  the  bank  the 
amount  of  the  note,  and  brought  an  action 
against  the  defendant  for  so  much  money 
paid  to  his  use.  It  was  held  that  tiie  re- 
lease of  the  defendant  by  the  bank  did  not 
discharge  the  plaintiff  as  maker,  especially 
as  the  bank  did  not  know  for  whose  accom- 
modation the  money  was  discounted,  and 
that,  therefore,  the  plaintiff  did  not  after- 
wards pay  the  money  wrongfully.  Seymour 
▼.  Mhdum,  8  D.  380. 

9.  How  pleaded  and  proved.  —  A  gen- 
eral release  after  the  commencement  of  the 
action  need  not  be  pleaded  puMtfarre/n  contin- 
wmetf  where  no  prior  plea  has  been  filed ; 

*  JsMect  of  release  grauied  on  payment  ol  pert 
ol  sam  due,  see  note.  64  D.  188-i4<^ 


nor  need  it  be  pleaded  in  bar  of  the  farther 
maintenance  of  the  action  merely ;  but  a  plea 
of  such  release  in  bar,  generslly,  is  good. 
SMnbaUr,  Wibon.  14  D.  842. 

Costs  are  presmned  to  have  been  adjusted 
by  the  parties  where  a  ^neral  release  by 
one  of  tiie  plaintiffi  is  ^ven  pending  the 
action :  and  as  the  plaintiffs  are  entitled  to 
have  the  release  pleaded,  neither  party  can 
claim  costs  where  the  plea  is  adjudged 
sufficient.    lb, 

A  release  obtained  by  defendant  after 
an  action  commenced  must  be  specially 
pleaded  in  the  answer,  or  in  a  supplemental 
answer.    SnMwkkv,  Ward,  75  D.  453. 

10.  Impeachment,  generally. — The 
consideration  of  a  release  nnder  6eal  can 
not  be  denied  at  law.  JSamee  v.  Ward,  57 
D.  690. 

11.  Belief  against,  in  equity.  -— 
Equity  will  look  into  the  consideration  of  a 
release  under  seal,  and  if  it  was  obtained  by 
fraud  or  imposition,  or  by  taking  undue 
advantage  of  the  situation  of  the  party  ex- 
ecuting it,  will  either  set  it  aside  altogether 
or  restrain  the  party  holding  it  from  making 
use  of  it  at  law.  Bamee  v.  Ward,  57  D. 
590. 

18.  Oovenant  not  to  sua. — A  cov- 
enant not  to  sue  made  to  a  portion  only  of 
joint  debtors  does  not  release  any  of  them. 
MaUhey  v.  QaOy,  60  D.  595. 

A  covenant  never  to  sue  one  of  two  joint 
and  several  promisors  in  a  note  does  not, 
like  a  release  to  one,  discharge  the  other 
obUgor.  Cfoodnauf  v.  SmUh,  29  D.  600 ;  Bote- 
man  v.  State  Bank,  46  D.  291 ,  BarrUon  v. 
Oicte,  3  D.  444 ;  especially  where  the  obliga- 
tion is  only  not  to  sue  for  a  limited  time. 
Ward  V  JohnBOH,  8  D.  729. 

Such  a  covenant  is  a  good  defense  to  the 
covenantee  in  an  action  against  both  prom- 
isors on  the  note,  but  the  plaintiff,  under 
statute  1834  c  189,  is  entitled  to  judgment 
against  the  other  promisor.  Ooodnow  v. 
SmUh,  29  D.  600. 

The  payment  of  half  the  note  before  due, 
and  taking  at  par  the  note  of  a  third  person 
indorsed  by  the  plaintiff  without  recourse, 
for  a  small  sum,  constitute  a  sufficient  oon- 
sideration  for  such  a  covenant.    75. 

A  covenant  not  to  sue  generally  may  be 
pleaded  as  a  release.  But  a  oovenant  not  to 
sue  for  a  limited  period  cannot  be  pleaded 
in  a  creditor's  action;  the  debtor's  remedy 
is  an  action  on  the  covenant.  This  lattiur 
doctrine  does  not  apply  to  actions  of  as- 
sumpsit ;  accordingly,  where  the  holder  of  a 
note  stipulated  not  to  sue  the  maker  for  a 
specified  time,  in  consideration  of  a  mort- 
gage security  given  by  the  indorser,  the 
maker  may  rely  on  the  covenant,  though 
no  party  thereto.  Clapper  v.  Union  Bank,  16 
D.  294. 

A  covenant  not  to  sue  upon  a  claim  can- 
not be  pleaded  to,  and  presents  no  bar  to 


tOH 


RKLBISX— BXLIOIOUS  SOCIETIES. 


For  Index  to  Kotos  in  ▲morleaa  DoelsioBA  Mid  ▲morloan  Reports*  •••  Tolaaio  I, 


aa  aotioQ  on  nioh  oUim.  Tha  only  remedy 
of  the  ooTwiMitee  in  nieh  a  OMe  u  a  suit  for 
damages  on  the  ooTonant  or  agreement. 
Bucker  ▼.  Bobmton^  90  D.  412. 

A  rarety  ie  not  discharged  by  an  express 
covenant  not  to  sne  the  principal  debtor  for 
a  certain  or  presoribed  time,  oecanse,  not- 
withstanding the  a|preement,  suit  may  be 
commenced  at  any  time.    lb, 

A  covenant  not  to  sne  one  of  two  joint 
trespassers,  does  not  operate  as  a  diioharge 
of  the  other.    Snow  v.  Ckamiier,  94  D.  140. 

Nothing  short  of  a  payment  of  the  dam- 
ages by  one  joint  trespasser,  or  a  release 
under  seal,  ean  operate  to  discharge  the 
other.    Jh, 


Of  evidenoe^  see  Bvidbvob,  S. 


Against  urregnlar  executions,  see  Bxicution, 

Against  irregular  service  of  process,  see 
P&0CX88,  19-36. 

Against  payment  of  price  of  land,  see  Ven- 
dor AlTD  PUBOKIBBB,  71. 

Against  proceedings  at  law,  see  Equttt,  14- 

Against  release,  In  e|i|nity,  see  Rzuun,  11. 

Against  representatives'  aooonnts,  see  Sx- 
■ODTORS,  etc,  140-142. 

Oround  for,  in  equity,  to  be  folly  stated, 
see  Flbadino,  66. 

On  failure  of  title,  on  sale  of  land  for  pay- 
ment of  debts,  see  Exsodtors,  etc,  121. 

Prayer  for,  in  complaint,  see  Plbadikg,  101, 
102. 

Prayer  for,  in  bill  in  eqni^,  see  Puudiho, 
62-64. 

Suits  in  equity  between  partners  for,  see 
Pabtnkrship,  60-68. 

What  granted  in  eases  of  mistake,  aee  Mn- 
TAXB,  2,  3. 

What  granted  in  suits  for  specific  perform- 
ance, see  SpBCino  Pbbvobmangx,  41-46. 

What  may  be  granted  in  judgment  or  decree, 
see  JuDGMSNT,  20-26. 

What  obtainable  by  motion,  see  MonoHy  1. 

BEUaiOUS  SOCIETIES. 

K Deludes  the  orranisation  of  chnrchei  and 
BT  bodies  formealor  religious  purposes ;  their 
property  rights ;  powers  and  duties  of  their  offi- 
cers, and  the  rights  of  members,  pastors,  etc] 

Exemption  of,  from  taxation,  see  Taxxs,  28. 
Mandamus  to  officers  of,  see  Mandamus,  20. 

1.  Organization.  —  An  ecclesiastical 
society,  established  by  local  limits  before 
the  adoption  of  the  constitution  of  thi8  state, 
has  not  been  thereby,  nor  by  subsequent 
statutes,  divested  of  its  local  character. 
Ahnater  v.  Woodbridge,  16  D.  46. 

The  church  consists  of  persons  who  have 
made  a  public  profession  of  religion,  and 
who  are  associated  together  by  a  covenant 


of  ehuroh-fellowahip  for  the  purpose  of  eel* 
ebrating  the  sacrament,  and  watching  owmt 
the  spiritnal  welfare  of  each  other,  fhwi 
Boftki  CftwxA  ▼.  Wiikereii,  24  D.  228. 

A  oon^iregation  is  a  voluntary  association 
of  individuab  or  families,  nnited  for  the 
purpose  of  having  a  common  plaoe  of  wor- 
ship, to  provide  a  proper  teacher  to  instruct 
them  in  religious  doctrines  and  duties,  to 
administer  the  ordinance  of  baptism,  etc.  lb. 

A  religious  association  formed  on  the  basis 
of  a  community  of  property,  each  member 
surrendering  to  the  association  the  property 
that  he  owns,  to  be  enjoyed  in  common  by 
all,  and  agreeing  to  promote  its  interests  by 
his  labor  and  otherwise,  in  consideration 
that  he  is  to  receive  reiiKious  instruction, 
etc,  as  well  as  support  for  himself  and  fam- 
ily, and  that  in  ease -of  his  withdrawid  from 
the  association,  the  value  of  his  proper^  is 
to  be  refunded  to  him,  is  not  forbidden  by 
law.    Sckriher  v.  Rapp,  30  D.  327. 

The  privilege  of  withdrawal  secured  to 
the  members  of  such  an  association,  cannot 
be  exercised  after  the  death  of  a  member  by 
his  personal  representative  so  as  to  enaUa 
him  to  claim  compensation  for  servioee  ren* 
dered  to  the  society  by  the  decedent,    lb, 

d.  SulMieriptiona.  —  Parol  evidence  is 
admissible  to  show  that  a  subsoription,  ex- 

Eressed  in  terms  to  be  "  for  the  purpose  of 
uilding  a  Catholic  chapel,"  was  intended 
' '  for  the  purpose  of  building  a  Roman  Oath- 
olio  chapel,"  to  be  used  as  a  plaoe  of  publio 
worship,  accordinff  to  the  rishts  and  oere* 
monies  of  the  Soman  CaUiolio  church. 
(THtair  r.  De  Qoabrkmd,  80  D.  663. 

The  question  is  one  of  f  aot,  whether  the 
rules  of  the  canon  law  of  the  Roman  Cath* 
olic  church,  relative  to  theproperty  in  pews, 
were  adopted  or  recognizea  by  the  signers  to 
a  subscription  for  the  buiiding  of  a  Catholic 
chapel.    lb, 

A  person  subscribed  toward  the  pavment 
of  a  debt  due  from  the  building  of  a  onnrch, 
and  the  trustees  borrowed  money  to  pay  the 
debt  on  th«  faith  of  the  subscription.  HM^ 
that  the  subscriber  was  bound.  1870l 
TrutAua  v.  Garveyt  6  R.  61. 

One  who  had  executed  his  note  to  the 
trustees  of  a  church,  as  a  donation  to  enable 
them  to  buy  a  bell,  died  before  the  b^  was 
ordered.  I£M,  that  the  note  could  not  be 
enforced  although  the  bell  was  afterward 
ordered.     PraU  v.  Bap^Soc,  34  R.  187. 

3.  Elections.  —  The  appointment  of 
persons  to  preside  at  an  election  of  trustees 
of  a  church,  who  are  not  elders  or  church- 
wardens, is  illegal,  under  3  Rev.  Sut.  292, 
unless  there  are  no  such  officers  present. 
PeoDte  V.  Peck,  27  D.  104. 

Ttie  term  "  elders  **  in  this  statute  does 
not  include  preachers  in  the  Baptist  church, 
though  commonly  called  elders,     lb. 

The  register  of  the  members  is  not  the 
only  evidence  as  to  the  number  cl  ^naMed 
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•leeton  at  •leetioiis  under  this  «tatiite,  but 
parol  proof  is  admiwhis,  os^eeially  where  it 
does  not  appear  that  a  register  ii  in  ezist- 
■noe.    Ibk 

The  oertiflcate  of  eseh  an  eleetion,  signed 
at  any  Ume  afterwardsy  is  admissible  evi- 
dence^ tiiongh  another  certificate  has  been 
given.    Ih, 

nestatnte  rehiring  the  presiding  offloers 
to  certify  the  remits  of  the  election  immedi- 
ately is  directory.    Ih. 

The  omission  to  give  notice  of  snch  an 
deetion.  in  aU  respects  as  leanired by  statnte, 
dees  not  invalioate  the  election,  if  fairly 
coadncted,  and  if  all  the  members  are  pres- 
ent,    lb, 

4.  Biglita  of  memb«ni,  gvnerally:  -— 
A  member  of  the  society  of  Shakers  is  bound 
by  his  covenant  with  tiie  society,  whereby, 
on  becoming  a  member,  he  stipulates  never 
to  make  any  claim  for  his  services.  WaUe  v. 
MtrriO,  16  D.  238. 

The  covenant  exacted  by  the  society  of 
Shakers  of  its  members  is  not  void,  and  is 
not  in  violation  of  any  eonstitntional  right. 
Ih, 

The  members  of  the  church  have  no  other 
er  grsater  righte  as  corporators  than  any 
ether  members  of  the  society  who  statedly 
attend  with  them  for  the  purposes  of  divine 
worship.  Fkwt  Baptist  C&ureh  v.  WUhertU, 
24  D.  223. 

Members  of  the  church  excluded  for  her- 
esy may  still  not  only  be  voters  as  members 
of  the  congregation,  but  may  be  also  elected 
tnutoes,  and  have  the  management  of  the 
tesuporal  concenu  of  the  congregation.     Ih, 

A  member  of  a  church  cannot  maintain  an 
aotioB  against  one  disturbing  him  in  his  de- 
votioiis  there,  by  making  loud  noises  in 
talking,  singing,  and  the  like.  Owen  v. 
Hemmam^  37  D.  481. 

A  by-law  of  a  religions  society  provided 
that  any  member  should  be  dropped  from 
the  list  who  had  ceased  to  worship  regularly 
with  the  society  or  had  failed  to  contribute 
to  the  support  of  its  worship  for  one  year. 
Btld,  that  a  member  could  only  be  expelled 
by  a  vote  of  the  society,  after  a  hearing. 
Qray  v.  Chrig&m  8ock*g,  50  R.  810. 

5.  Powers  of  tba  aociety,  contracta, 
etc — Unincorporated  religious  associations 
have  qmui  corporate  existence  in  law,  espec- 
ially in  Pennsylvania  since  the  act  of  1731, 
with  the  power  to  hold  land  and  bnild  ap- 
propriate houses,  and  to  acquire  and  enforce 
xmtract  rights.  PAfops  v.  Jone;  69  D. 
708. 

In  the  abeenoe  of  evidence  as  to  the  man- 
ner in  which  a  church  makes  a  contract, 
bat  it  appearing  that  there  are  tmstees,  of 
whom  the  officiating  priest  is  the  chairman, 
it  will  be  presumed  that  they  are  empowered 
to  bind  toe  church  by  contract;  but  they 
must  act  jointly,  delegate  their  power,  or 
ratify  the  acts  of  one  or  more  of  them ;  and 
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where  the  priest  alone  employed  a  sexton  f  cv 
the  church,  without  the  authority  from,  or 
ratification  by  the  other  trustees,  —  htJdt 
that  the  church  was  not  Uable  for  snch  em- 
^yment.  8L  Patrkk'*  JL  O.  Ohurdi  v. 
Qoialbm,  26  B.  306. 

A  society  incorporated  for  religious  wor- 
ship has  no  power  to  contract  for  a  steam- 
boat excursion,  to  raise  money  for  the 
church  purposes,  and  cannot  recover  for  ex- 
penses or  loss  of  anticipated  profits  bv 
reason  of  the  defendant^  breacn  of  such 
contract.  Harrimam  v.  Fim  Brytm  BapL 
0%iirci,36R.  117. 

6.  Property,  and  how  it  may  bo 
acquired.  —  Property  held  in  trust  for  an 
unincorporated  religious  society  vests  in  the 
corporation  whenever  the  requisites  of  the 
statute  are  complied  with  so  as  to  render 
them  legally  competent  to  take  property  in 
their  corporate  capacity.  FirU  BaptitA 
ChMirch  V.  WkhtreU,  24  D.  223. 

A  pious  use  is  considered  a  charitable  use, 
both  in  England  and  in  this  country ;  and 
funds  devoted  to  the  purposes  of  an  associa- 
tion of  Shakers  are  dedicated  to  a  pious  use, 
and  must  therefore  be  held  to  be  appropri* 
ated  to  a  charitable  use.  0<u$  v.  WWdU^ 
26  D.  446. 

A  trust  under  which  a  society  of  Shakers 
holds  lands  is  not  repugnant  to  a  law  which 
limits  the  amount  of  land  which  religious 
societies  can  hdd,  to  four  acres.    lb, 

A  conveyance  to  certain  individuals,  of  the 
site  of  the  Dutch  church  in  Garden  street, 
in  the  city  of  New  York,  in  1691,  in  trust  for 
the  use  of  the  ministers,  elders  and  deacons  of 
such  church,  and  their  successors,  and  for  no 
other  purpose,  was  a  valid  conveyance  to  a 
charitable  or  pious  use  at  the  common  law, 
and  vested  the  leaal  title  to  the  premises  m 
the  trustees  absolutely  and  urrevooably,  for 
the  uses  therein  declared.  Reformed  Protee' 
UnU  Dvteh  Ok.  v.  Mott,  32  B.  613. 

Where  real  estate  is  conveyed  to  trustees 
for  tiie  use  of  a  church  or  congregation  as  a 
place  of  worship,  and  such  church  or  congre- 
gation is  afterward  incoi^orated,  to  enable 
the  corporation  to  take  and  hold  the  legal 
title,  it  will  be  presumed,  after  a  great  lapse 
of  time,  that  there  was  a  conveyance  of  the 
legsl  title  from  this  trustees  to  the  corpora- 
tion,   lb. 

The  effect  of  the  Act  of  March,  1801  (1  R. 
L.  of  1801,  339),  upon  real  estate  held  by 
individuals  in  trust  for  a  Dutch  church,  in- 
corporated prior  to  the  passage  of  that  Act» 
was  to  transfer  the  legal  title  to  such  estate 
from  the  trustees  directly  to  the  corporation 
for  the  use  of  the  corporators.    lb. 

tio  subsequent  violation  of  such  trust 
would  ever  revest  either  the  legal  or  equit* 
able  title  to  the  property  conveyed  in  the 
original  grantor,  although  a  palpable  breach 
thereof  might  form  a  proper  ground  for  an 
application  to  the  court  or  chancery  on  the 
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part  of  the  cocporaton,  or  by  the  attorney- 
general,  to  compel  the  due  exeovtion  of  the 
trust,     lb. 

The  dedication  of  a  meeting-hoaie  creates 
a  charitable  nse  in  faror  of  the  benefidariea, 
over  which  chancery  will  exercise  joriadio- 
tion  to  maintain  the  trast  and  to  enjoin 
invasions  thereof.  Cwrd  ▼.  fFaOace,  82  D« 
85. 

A  building  for  the  sessions  of  a  Sunday 
school  and  reliffious  lecture  is  for  a  "  relig- 
ions purpose,  although  oooasionally  used 
for  fairs  and  other  l>enevolent  purposes. 
Orcigy,  F^rHPrtsb.  Church  etc,  32  R.  417. 

7. and  how  transferred.  —Act  of 

1806  (Laws  of  1806,  o.  43,  sec.  4)  gives  to 
religious  corporations  the  power  to  convey 
real  estate  which  is  held  in  trust  for 
the  corporators;  provided,  the  previous 
consent  of  the  court  of  chanceiy  to  the 
alienation  is  given,  as  authorized  by  that 
act.  J?</:  Proi,  Dutch  Cfliurch  v.  MoU,  32  D. 
613. 

Whether  the  subsequent  ratification  of  a 
sale  made  by  such  corporation,  without 
having  previously  obtained  the  consent  of 
the  court  of  chancery,  would  have  the  effect 
of  vesting  the  title  in  the  grantee  discharged 
in  equity  of  the  charitable  trust  or  use, 
quart,    lb. 

Land  was  conveyed  to  certain  persons 
named  "and  to  such  as  they  shall  associate 
to  themselves,  their  heirs  and  successors  for- 
ever, for  the  erection  of  a  house  for  their 
assembling  themselves  together  publicly  to 
worship  God,  as  also  the  erection  of  a  dwell- 
ing-house for  such  minister  or  ministers  as 
shall  be  by  them  and  their  successors  from 
t^'me  to  time  orderly  and  regularly  admitted 
for  the  pastor  or  teacher  to  the  said  church 
or  assembly, "  '*  and  for  no  other  intent,  nse 
or  purpose  whatsoever."  HeUlf  1.  Not  to 
constiUite  a  public  charity ;  2.  Tliat  the  land 
so  conveyed  might  be  sold  by  authority  of 
the  legislature  or  of  a  court  of  equity ;  and 
3.  On  an  application  for  a  sale  of  the  prop- 
erty, that  the  vote  of  a  majority  of  the  pew- 
holders  or  members  of  the  society  was  not 
of  itself  a  sufficient  authority  to  enable  the 
corporation  to  make  the  sale,  nor  a  sufficient 
reason  to  justify  the  court  in  authorizing  it 
to  be  made ;  but  that  those  seeking  the  sale 
must  satisfy  the  court  that  it  was  reasonably 
required  for  the  accommodation  of  the 
society  as  a  whole,  and  that  the  proposed 
change  would  not  subject  the  minonty  to  an 
unreasonable  sacrifice  of  interest  or  conven- 
ience, or  in  any  way  work  injustice  to  them. 
Old  South  Soc  V.  Crocker,  20  R.  299. 

Lands  were  deeded  to  a  Catholic  bishop, 
his  successor  and  assigns,  for  the  purpose  of 
"erecting  thereon  a  Roman  Catholic  church 
and  other  buildings  pertaining  thereto,  or  to 
be  exchanged  therefor  or  used  m  the  purchase 
of  other  property  in  the  town.**  Having 
built  the  church  on  part  of  the  land,  — hUd, 


that  he  might  sell  the  rest  to  pay  a  debl 
incurred  in  the  erection.  Bkuie  v.  AUbunit 
61  R.  666. 

A  covenant  of  the  society  of  Shakers,  by 
which  the  members  agree  to  bring  in  and 
devote  their  property  to  the  uses  of  the 
society,  does  not  create  a  trust  void  for 
uncertainty,  or  for  want  of  eeatuis  que  trusty 
or  because  it  creates  a  perpetuity.  Oast  v. 
WiUuie,  26  D.  446. 

8.  Effect  of  church  divisione  on 
ris^hte  of  property.  —  Religious  societies 
may  submit  to  arbitration  their  respective 
claims  to  the  use  of  a  meeting-honse.  Omrd 
V.  Wallace,  32  O.  86. 

The  effect  of  the  stotute  of  1814  on  the 
rights  of  seceding  church  members  consid* 
ered.     lb. 

The  seceding  members  of  such  society  are 
not  entitled  to  a  distribution  of  any  share  of 
the  common  property  thereof.  Oan  v.  WiU 
hUe,  26  D.  446;  Curd  v.  WaUace,  32  D.  85. 

The  seceding  members  of  a  church  forfeit 
all  right  to  church  property.  Where  a  num- 
ber ot  the  members  of  a  church  congregation, 
although  they  constitute  a  majority  thereof, 
dissolve  their  connection  with  the  church  of 
which  they  were  members,  and  the  entire 
ecclesiastical  body  of  which  it  is  a  part,  and 
unite  with  another  and  distinct  religious  or- 
ganization, they  forfeit  all  right  to  the 
church  property ;  and  as  they  have  attached 
themselves  to  a  separate  and  distinct  church, 
they  cannot  be  regarded  as  a  "party, "with- 
in tiie  meaning  of  the  statute,  occasioned  by 
a  schism  or  division  of  the  societv,  and  en* 
titled  to  a  proportion  of  the  nse  of  the  prop- 
erty.    Mckmney  v.  Origgs,  96  D.  360. 

The  words  "  schism  or  division,"  in  a  stat- 
ute providing  that  in  case  of  such  an  occur- 
rence each  party  is  to  have  the  use  of  the 
church  and  appurtenances  a  part  of  the 
time  in  propNortion  to  its  numbers,  contem- 

Slate  a  division  of  the  society  on  account  of 
ifferences  among  themselves,  and  not  'to  a 
diff<9rence  of  faith,  or  tiie  withdrawal  of 
part  of  the  congregation,  and  their  attach* 
iDff  themselves  to  another  church.    Ih, 

The  title  to  the  church  property  of  a  di* 
vided  congregation  is  in  that  part,  though 
a  minority,  which  adheres  to  the  ecclesias* 
tical  laws,  usages  and  principles  of  the  de- 
nomination under  which  the  church  was 
constituted.  Schnorrg  Appeal,  6  R.  416; 
RoMe  Appeal,  8  R.  276. 

The  property  of  a  religious  oorporation, 
in  case  of  separation,  both  parties  still  ad- 
hering to  the  tenets  and  discipline  of  the 
organization,  should  bd  divided  between 
them  in  proportion  to  their  numbers  at  the 
time  of  such  separatioD.  NkeoUt  v.  Ruga, 
95  D.  462.  ™ 

The  proper  mode  in  making  a  partition  of 
the  property  of  a  religious  corporation,  in 
case  of  a  division,  is  to  oonnt  church  mem* 
bers  by  virtue  of  their  membership,  and,  in 
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Addition,  to  ooBBt  M  nMmbin  of  tiM  Miigr*- 
latioii  all  p«w-holdera.    Ih> 

The  right  of  Toting  vpon  qvwtioiiB  affect* 
iBg  the  proMT^  of  a  religiou  oorporatioii 
ahonld  not  oe  confined  to  church  members, 
hat  should  also  extend  to  those  who  hare 
contribnted  to  the  support  of  the  church, 
although  not  members.    lb, 

CsrtaiB  persons  mr|puiiied  themselTee  Wi- 
der a  general  statute  mto  a  corporation  as  a 
"Unitarian  Society  of  Christians, "and  con- 
tbued  to  hold  property  and  conduct  public 
worship  as  sucn  until  the  pastor  puolicly 
avowea  that  he  was  '*  neither  a  Unitarian 
nor  a  Christian.''  Thereupon  a  majority  of 
the  members  of  said  society  formed  a  new 
■ociety  and  re-employed  said  pastor.  He 
continued  to  preach  his  own  doctrines  in  the 
meetins-house  of  the  society,  and  was  sup- 
ported l>y  a  majority  of  the  society.  The 
minority  filed  a  bill  against  the  majority  and 
the  pastor,  praying  an  injunction  to  restrain 
the  preaching  of  such  doctrines  in  the  meet- 
ing-house.  lleU,  tiiat  they  were  entitled  to 
the  injunction.     Hale  v.  BvereU,  16  R.  82. 

0.  Pvws,  and  rights  of  pew  owners.  * 
—  For  a  disturbance  of  an  occupant  of  a  pew 
an  action  on  the  case  only  may  be  main- 
tained in  his  behalf  in  BngUnd,  because 
there  his  right  of  property  is  incorporeal — a 
mere  easement.  iSAowr.  Jjn«ri(^,  38D.  616. 

A  pew  owner,  if  he  is  improperly  dis- 
tnrbea  m  his  right  to  the  use  of  his  pew, 
may,  according  to  the  circumstances,  main- 
tain case,  or  ejectment.  Fini  BapUti  Church 
T.  WithereU,  24  D.  223;  or  a  wnt  of  entry, 
Ot^  ▼.  Baixr,  9  D.  159 ;  or  an  action  of 
trespaas  for  a  disturbance  in  his  possession, 
for  he  is  here  deemed  to  have  an  individual 
right  of  property  therein,  and  not  a  mere 
easement.    Shawr.  Beveridge,  S8  D.  616. 

A  pew-holder  has  not  an  absolute,  but  a 
qualified  property  in  his  pew,  it  being  sub- 
ject to  tiie  right  to  make  necessary  altera- 
tions in  the  meeting-house,  or  to  pull  it 
down  and  rebuild  it ;  out  if  oe  is  injured  in 
his  property  by  such  alterations,  or  by  the 
destruction  and  rebuild  lag  of  the  house,  he 
may  have  an  action  on  the  case  for  his  dam- 
ages.   JkmklY.  Wood,  11  D.  151. 

The  parish  may  alter  the  shape  and  form 
of  the  meeting-house  or  rebuild  it  on  the 
same  (pronnd,  an  indemnity  being  paid  to 
those  of  the  pew-holders  whose  pews  are  de- 
stroyed«  Oa^  y.  Baker,  9  D.  159 ;  Jonee  ▼. 
Toume,  42  R.  602. 

The  grant  of  a  pew  in  perpetuity  does  not 
give  to  the  owner  an  absolute  right  of  prop- 
erty, but  simply  entities  him  to  the  use  of 
the  pew,  for  the  purpose  of  sitting  there 
during  diTine  semee.  Firti  BapiUi  Church 
▼.  WOhereO,  U  l>.  22^ 

A  uiembst  of  a  religions  corporation  is  not 
liable  for  pew  rsnts,  where  intruders,  with- 

'  Vatuie  ef  pew-lMld«^  tlllei  sss  note,  80  D. 
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ont  anthoril^  from  the  charter  of  the  law, 
take  possession  of  the  church,  expel  the  Tes- 
try  and  choose  a  new  one,  although  such 
member  retams  his  pew  but  refuses  to  oc^ 
cupy  it    Ebaugh  ▼.  Sendei,  30  D.  291. 

llie  right  to  a  pew  can  be  transferred  only 
in  a  manner  provided  for  transfer  of  realty. 
Buruard  ▼.  Whipple,  70  D.  422. 

10.  Beculnr  of&cem.— The  trustoei 
of  a  reli^ons  society  have  no  right  to  defend 
proceed mgs  to  test  the  validity  of  their 
election,  at  the  cost  of  the  society.  HarU- 
•on  V.  FkrH  PreMbyUrian  So,  qf  Hartford,  33 
R.34. 

11.  Bcdeeiastical  courto. -—Legal 
tribunals  have  no  jurisdiction  over  the 
church  as  such,  except  so  far  as  is  necessary 
to  protect  the  civil  rights  of  others,  and  to 
preserve  the  public  peace.  Firtt  BapM 
Church  V.  WUherell,  24  D.  223. 

The  church  judicatories  detormine  all 
questions  relating  to  the  faith  and  practice 
of  the  church  and  its  members,  but  cannot 
interfere  with  the  temporal  concerns  of  the 
congregation  or  sodetv  with  which  the 
church  is  connected.    To. 

The  canon  law  of  the  Roman  Catholie 
church  is  without  force  or  authority,  as 
such,  in  Vermont,  and  is  to  be  considered 
in  determining  the  legal  righto  of  parties 
only  so  far  as  it  is  recocnised  m  or  made  part 
of  some  agreement  under  which  those  righto 
are  derived.  O'Hear  v.  De  Ooeebriand,  80 
D.  653. 

A  dassis  of  the  German  Reform  Church 
of  the  United  Stetos,  sitting  as  an  ecclesias- 
tical court,  declared  certain  offices  held  by 
defendant  vacant.  Held,  that  this  decision 
was  binding  on  the  civil  courts.  £oehi*t 
Appeal,  8  R.  275. 

la.  a  suit  to  enjoin  the  plaintiffs  in  error, 
as  an  ecclesiastical  court,  from  proceedinff 
with  the  trial  of  the  defendant  for  alleged 
offenses  and  misconduct  as  a  presbyter,  — 
held,  1.  That  the  fact  that  the  commission 
issued  by  the  bishop,  appointing  persons  to 
investigate  the  charge  and  make  present- 
ment, was  irregulariy  issued,  would  not 
affect  the  jurisdiction  of  the  ecclesiastical 
court ;  2.  The  ecclesiastical  court  is  the  ex- 
clusive judge  of  the  sufficiency  of  the  pre- 
sentment ;  3.  Such  court  is  not  bound  by 
the  rules  of  law  as  to  challenge  of  jurors ;  4. 
Where  there  is  no  right  of  property  involved 
except  clerical  office  or  salary,  the  spiritual 
court  is  the  exclusive  judge  of  ite  own  juris- 
diction.    Chaee  v.  Cheney,  1 1  R.  95. 

Where  a  Presbytery  have  decided  that 
certain  members  of  a  Presbyterian  church 
under  ite  jurisdiction  have  seceded,  the  de- 
cision binds  the  civil  courts,  and  the  seced- 
ers,  although  a  majority,  lose  their  righto 
to  the  church  property.  Qqff  v.  Oreer,  46 
R.  449. 

12.  The  minister.  —The  church  judi- 
catories cannot  remote  a  minister  without 


tioa  entorod  into  mrtioles  of  Msoeiatioii  to 
build  a  chnroh  in  which  "  divine  terTioo  * 
only  shoold  be  held.  For  a  period  of  twenty 
yean  no  other  than  meetingi  for  public  wor- 
■hip  or  preaehing  the  goipel  were  held  in 
the  church.  Sunday  eohoola  iMn  not  in 
ezietenoe  in  the  neighborhood  when  the 
obnroh  was  built.  Beid,  that  the  O.  con- 
gregation was  entitled  to  an  injunction  re- 
straining the  Lb  congregation  from  holding  a 
Sunday  school  in  the  ohurch.  €ht$B*  Afpid, 
18  £.720. 

No  action  lies  against  the  trustees  of  a 
religions  society  for  expulsion  from  the 
church  organisation  connected  with  it. 
Mardimr.  SieomL  BapM  Ckmtk,  47  R.  565. 
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Remedjr  of,  for  waste*  see  WAtTi»  i. 
What  deemed  fixtures  as  betwei 
ant  andt  see  FixruBn,  9. 
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the  consent  of  a  majori^  of  the  members  of 
the  congregationt  or  of  their  legally  consti- 
tuted trustees,  if  they  are  incorporated. 
nm  Baptiit  Omrdk  ▼.  WMhtreU,  24  D. 
223. 

No  action  lies  by  a  Oatholie  priest  against 
his  bishop  for  removing  him  from  his  office. 
O^Domwan  ▼.  Chatard,  49  B.  462. 

18.  His  oomiMnsatioii..  —  A  clergy- 
man entered  into  a  contract  for  a  year's  ser- 
vice with  a  yestry,  who  were  not  legally 
elected,  but  who^  so  far  as  he  knew,  were 
the  officers  de/acia.  Having  performed  the 
duties  aooordmg  to  such  contract,  he  was 
held  entitled  to  recoyer  for  his  sernoes. 
81  lMk$'»  Chmth  Y,  McUJie¥m.  5  D.  519. 

But  when,  apprised  of  the  iUegalitv  of  the 
election  of  the  Tostry,  he  made  with  them 
a  contract  for  the  ensuing  year,  it  was  con- 
sidered proof  of  collusion,  whidi  should  pre- 
▼ent  him  reooyering  for  seryices  during  this 
time,  and  a  perpetual  injunction  was  de- 
creed against  any  suit  for  serrioes  rendered 
during  the  seoond  year.    lb. 

The  pastor  of  a  religions  society  got  Judg- 
ment against  the  trustees' for  his  sslary,  and 
a  levy  was  made  on  the  church  conmiunion 
■eryice.  BM^  invalid.  Lord  ▼.  Bardk^  SS 
IL683. 

No  action  lies  in  favor  of  a  Roman  Cath- 
olic priest  a|g(ainst  his  bishop  for  salary  or 
support  dunng  a  period  for  which  the  bishop 
reniiMd  to  assign  him  a  charge.  Tuigg  v. 
Sheehan,  47  B.  727. 

14.  Actions  by  or  agminst  religions 
societies.  —  An  unincorporated  relijgious 
society  could  not  sue  at  common  law  u  its 
own  name,  nor  in  the  name  of  its  agents  or 
trustees  in  whom  no  right  of  property  is 
vested  ;  but  by  the  statute  of  181^  of  this 
state,  the  trustees  in  whom  title  is  vested 
mav  sue.    Curd  v.  WaBace,  82  D.  85. 

A  plain  equity  principle  allows  the  com- 
mittee of  an  unmcorporated  society  to  sue 
and  be  sued  as  representativsa  of  the  whole. 
PMm  V.  /ones.  59  D.  708. 

Unincorporated  religious  societies  may  sue 
en  a  contract  made  with  them  in  their  asso- 
ciate capacity  and  for  the  legitimate  pur- 
poses of  their  association,  even  though  there 
be  no  persons  named  or  desoribed  in  the  con- 
tract as  trustees  or  committeemen  on  behalf 
of  the  society,    lb. 

Whether  chancery  can  interfere  to  pre- 
vent changes  in  the  doctrines  or  modes  of 
worship  originally  established  by  a  religiotts 
society,  ouore.  FbrM  Baptitt  Clmrr^  v.lnA- 
trtU,  24  D.  223. 

Beiigions  societies  have  the  ric[ht  to  pre- 
scribe such  rules  as  they  may  think  proper 
for  preserying  order  when  met  for  public 
worsnip,  and  evidence  tending  to  prove  the 
violation  of  their  rules  is  admissible  to 
reduce  damages  in  an  antion  against  them. 
McLtdnr.  Maihde,  55 D.  745. 
The  G.  congregation  and  the  L.  congrega- 
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By  state,  of  right  to  tax,  see  Taxbi,  90, 
Of   ownership   of  ohattel%  see  P 
FnopsBTT,  7. 


life 


Generally,  see  BsTAns,  4. 

After  legacy  for  life,  see  LaoAOam  19. 

In  land,  when  subject  to  exeiwitien,  see  Ss* 

■cunoM,  38. 
What  are  vested*  and  what  contingent^  see 

DKTiaB.24^  25. 
When  liable  to  attiohment^  see  Aitaob- 

MBRT,  85. 

BBMAVDIVa. 

For  further  proceedings  below*  see  AnrnaK^ 

115. 
Of  prisoner,  when  proper,  see  Habiis  Oo» 

run,  12. 

BEKEBIAXi  STATUTBt. 
Gonstmotioa  of,  see  SrATum,  56-57* 
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Oonstitutiooality  of  statutes  relating  te^  see 

SxATum,  80. 
For  contamination  of  stream,  see  Wahb- 

OOUBSIB,  15. 
For  illegal  taxation,  see  Taxbi,  \. 
For  nuisances,  see  Nuzbakcoi,  1(K-14. 
For  obstructions  to  navigation^  see  Natboa* 

noH,  7. 
For    obstructions    to    water-oouess,    see 

WATSB-oounan,  10. 
For  usury,  see  UflniRT,  IV. 
For  waste,  see  Wastk,  5-8. 
Of  eettmt  que  irud,  see  Trusts,  IIL 
Of  purchaser,  for  defects  in  title,  see  Tiv^ 

DOB  AND  PUBCHASER,  27. 

On  contracts  for  sale  of  land,  see  VwMwm 

AKD  PUBOHASBR,  IV. 

Power  of  legislation  over»  see  Lmislatvbs, 
5. 
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Of  nnmntB  daiiiagM»  aee  Hmw  TbiaIii  tS. 
Of  iorf otwt  for  biMoh  of  Uil  bond,  ne 
Ba]i.»27. 


BEXXmrUB. 
To  ooul  bolowy  M0  ApvbaLi  18L 


Kfidonot^  wbon 

Legwjy,  whoa  void  for,  ooo  TaMAonB^ 
PkorinoBam  will,  whoa  TOid  for. 


for,  no  Bn- 


82. 
Wiuj, 


Of  boriod  romains,  ooo  Gnarjoais,  flw 
Of  oorporatooffioon,  ooo  Gobpobatxohi,  143. 
Of  guardian,  ooo  Ouabdian  akd  Wau>,  9. 
Of  Highway  obetroctioiio,  mo  Hiqhwatb,  87. 
Of  laaker  of  note,  whoa  ozcnaeo  donuuid, 

■00  BiLia  AKD  Nona,  210. 
01  noiaanooa,  obatractions,  oto.,  by  oity,  ooo 

MUNICIFAL  CORPOIUTIOIIB,  8& 

Of  offiowi,  MO  OvfioiBa,  17. 

Of  ore,  injonciion  to  rosfcrain,  lio  lizrai 

AMD  Mumio,  14. 
Of  paapen.  too  Poob,  ete.,  8. 
Of  perMoal  roproaentatiTO*,  mo  KuwtoiM 

Aiip  AmmnffrBATOBs,  28^ 
Of  tnuteoa,  mo  Tbij8I8,  68. 


BXlCOVAIi  OF  OAVBBB. 

(Ineliidos  itato  ooart  doeiiiona  relatlTO  to  tho 
ramoval  of  dvU  and  criminal  oaoMi,  from  a 
■uta  oonrt  to  tho  United  BUtei  oixovlt  ooart, 
■ader  tho  proTUluus  of  the  MTOial  aoti  of  C<Mi- 
gicteapon  that  AUbJoet.] 

GompoUing,  by  mandamai,  ooo  llAVSAifiri, 


1.  Under  aeo.  18  of  thm  Judiciary 
Act.*  —  An  action  brought  by  a  oititen  of 
one  otato  aoainat  a  oituon  of  the  tamo  state 
jointly  wiu  oitiaens  of  another  rtato,  io  not 
remoraUe  to  tho  oiroait  oonrt  of  tho  United 
States.     Miller  r.  LymU,  1  D.  88. 

Aetioa  by  a  dtinn  of  a  itete  in  whieh  it 
ii  broDght^  against  a  foreign  oorporaUon, 
may  bo  removed  for  trial  to  tiie  United 
Stetos  comrt^  if  within  the  proTisions  of  the 
United  States  stetntes  relating  to  remoyal 
of  canses  from  state  to  federal  oonrts,  al« 
thongh  the  defendant  has  fully  complied 
with  the  provisions  of  a  steto  law  directing 
how  service  of  process  shall  be  made  npon 
foreign  oorporatioiis.  Snob  steto-  law  ooes 
not  mfringe  npon  the  jurisdiction  of  the 
coorte  of  the  United  Stetes.  HoUm  v.  Mat^ 
kattam  A  Co.,  96  D.  472. 

The  United  Stetos  stetatss  relative  to 
transferring  canses  from  the  stete  to  the 
federal  oonrte  anthorixe  the  transfer  where 
the  plaintifF  is  a  citizen  of-  the  stete  where 
the  suit  is  commenced  and  the  defendant  is 


*  See  note  on  the  removal  of 
•tate  to  Bationa]  oonxts,  12  B.  ftltWtt 


eanass   from 


a  dtiisn  of  another  stete ;  where  both  plain- 
tiff and  defendant  are  non-residente  of  the 
stete  in  which  the  action  U  commenced,  the 
CBM  is  not  within  the  stetote.  WiU$  v.  ^Tcvms 
/as.  a>.,  4  &.  180. 

A  petition,  by  defendant,  to  remove  a 
cauM  into  the  united  Stetos  oonrt  must 
show  that  the  plaintiff  was  a  citizen  of  the 
stete  at  the  time  of  the  oommencement  of 
the  action ;  an  averment  that  he  tt  a  citizen 
IB  insufficient.  Holden  v.  Putnam  Fire  Int. 
Cb.,  7  R.  287. 

A  Maasachusette  stetate  required  that 
foreign  insurance  companies,  domg  business 
in  that  stete,  should  apnoint  a  resident 
agent,  upon  whom  all  lawful  processes 
against  l£em  might  be  served  with  like  ef- 
feet  as  if  they  were  domestic  companies. 
HeU  that  a  foreign  company,  bv  accepting 
nervico  of  process,  as  provided  by  the  stet- 
ute,  was  not  predcded  from  removing  a 
cauM  frcm  tibe  stete  oourt  into  the  United 
Stetos  oourte,  in  a  proper  case,  ifortoa  ▼• 
liui.  LiTelna.  Co.,  7  R.  605. 

In  an  action  brought  in  New  Hampshirs^ 
by  an  administrator  appointed  in  that  Stete, 
but  a  citizen  of  MassachuMtts,  against  a 
liiassachusetto  life  insurance  oompanjr,  upon 
a  policy  by  which  defendants  promised  to 
pay  a  cortein  sum  to  plaintiff's  mtestete,  a 
citizen  of  Kew  Hampshire,  his  ezeoutovs, 
etc,  after  his  death,  for  the  sole  um  of  his 
wife,  a  resident  of  New  Hampshire, —Ae/tf, 
that  the  oauM  could  not  be  removed  into 
the  United  Stetos  court  under  the  act  of 
1789.  OtMer  r.  ffcmeock  MuL  Life  Int.  Co., 
9R.I86. 

A  stete  stetote  requiring  oorporations 
organized  under  the  laws  of  anotAsr  stete, 
as  a  condition  to  doing  business  in  the  stete, 
to  appoint  an  agent  upon  whom  service  of 
process  may  be  mads,  and  to  agree  not  to 
remove  smto  into  the  federal  courts — hM, 
that  the  stetate,  so  far  as  it  required  an 
agreement  against  the  removal  of  suits,  was 
repugnant  to  the  constitution  of  the  United 
Stetes,  and  that  the  agreement  under  it  was 
void.  Mont  v.  Home  Int,  Co.,  13  R.  297; 
overruling  same  case,  11  K.  680. 

Corporations  are  citizens  within  the 
meanin|(  of  the  dauM  of  the  constitation  of 
ti^e  United  Stetes  which  extends  the  judicial 
power  of  the  oonrte  of  the  United  Stetes  to 
controversies  between  the  citizens  of  different 
stetes ;  and  they  are  citizens  only  of  the 
stete  or  soverdgn^  that  created  them. 
Wetlam  Unkm  m  Ch.  v.  Didinton,  13  R. 
295. 

The  right  to  have  a  cause  transferred  from 
a  stete  court  to  the  United  Stetes  court  is 
not  controlled  or  abridged  by  the  act  of  the 
legislature  of  a  stete  authorizing  the  ser- 
vice of  process  on  the  agent  of  a  foreign  cor- 
poration.    Ih. 

9.  Und«r  act  of  Karch  9,  1888  (94 
St.  at  Id.  688.)— A  stete  court  cannot 
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l^revent  or  oppose  the  removftl  of  a  eaee  to 
the  federal  coart,  if  it  b  legally  remorable 
thereto.  In  a  caae  to  whioh  the  act  of  Con- 
gress applies,  the  removal  is  a  matter  of 
right  and  not  within  the  diecretion  of  the 
state  ooorts.  TatekeM  ▼.  Bichardtoi^  81  D. 
789. 

Judgment  against  a  defendant  vas  en- 
tirely reversed,  it  appearing  that  the  pro- 
oeedmgs  in  the  action  were  a  manifest  fraud, 
with  a  view  to  deprive  the  defendant  of  his 
right  to  remove  the  case  to  the  United  S  bates 
oonrt.    lb, 

8.  Act  of  April  9,  1866  (14  St  at 
!•.  97.)  —  Where  it  appeared  from  the  affi- 
davit of  a  person  of  oolor,  charged  with  a 
capital  offense,  that  he  could  not  have  full 
and  equal  benefits  of  all  laws  and  proceed- 
ings for  the  security  of  person  and  property 
as  is  enjoyed  by  white  citizens,  and  that 
his  right  cannot  be  enforced  in  the  state 
oonrts, — ketdf  that  under  the  act  of  Congress 
of  0th  April,  I860,  the  sUte  courts  will 
prooeed  no  further  in  the  prosecution  until 
oertified  of  the  aotion  of  the  circuit  court 
of  the  United  States  under  the  act  of  Con- 
gress, March  8^  1863.  8taU  v.  Dunhp,  6  R. 
746. 

It  is  erroneous  in  such  a  case  to  order  the 
removal  of  the  indictments  to  the  circuit 
eonrt  of  the  United  Statos  ;  but  not  to  sus- 
pend proceedings  in  the  cause  tiU  certified  to 
the  court  under  the  aforesaid  aot  of  Congress. 
Ih. 

4.  Aet  of  JxCLj  97,  1866  (14  St.  at 
!•.  806.)— The  right  of  a  defendant  to  a 
transfer  of  the  cause  is  not  defeated  by  the 
fact  that  the  oo-defendant  is  a  resident  of 
the  same  state  with  the  plaintiff,  provided 
a  severance  can  be  had,  and  the  nghts  of 
the  petitioner  can  be  determined  separately. 
Stewart  v.  MordeocU,  2  R.  665. 

An  affidavit  filed  in  conformity  to  the  aeti 
of  Congress,  passed  27th  July,  1866,  and  2nd 
March,  1867,  relating  to  removal  of  causes 
from  state  to  United  States  oourts,  cannot 
be  traversed  in  the  State  court.    lb. 

An  administrator  filed  a  bill  to  marshal 
assets  against  creditors,  some  of  whom  had 
commenced  suits  at  law.  An  injunction 
was  allowed,  conditioned  to  allow  the  claims 
to  be  litigated  to  ascertain  the  amounts  due, 
the  priority  of  the  claims,  and  the  right  to 
payment  out  of  the  funds.  One  of  the  cred- 
itors resided  in  another  state,  and  made  ap- 
plication to  have  his  aotion  at  law  removed 
to  the  United  States  court  Held,  that  the 
cause  was  not  subject  to  removal,  as  it  was 
merely  collateral  to  the  suit  in  equity. 
BurU  V.  Losfd,  12  R.  574. 

6.  Aot  of  Karch  9,  1867.  (14  8t. 
at  Id.  668.)  —  1.  OenercU  rule$ — Aet  of 
Congress,  March  2,  1867,  providing  for  the 
removal  of  a  cause  from  a  state  to  a  federal 
court,  where  either  party  believes  he  will 
not  obtain  justice  in  the  state  court,  because 
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of  prejudioe,  eto.,  merely  extends  the  Tptiw* 
Hoge  of  removal  to  the  plaintiff  as  weU  as  to 
the  defendant,  and  does  not  repeal  the  pre- 
vious act  of  July,  1866^  providmg  for  such 
removal  in  cases  of  citizenship  <^  different 
states,  on  the  petition  of  the  d^endant,  eto. 
Woihington  etc,  E,  J7.  Co,  r,  Aleioandria  etc 
R,  R.  Co,,  100  D.  710. 

An  order  of  a  state  court,  transferring  a 
cause  to  the  federal  court  under  the  aot  of 
Congresa  of  March  2,  1867,  is  an  i^pealable 
order,  and  the  state  oourt  have  jurisdiction 
to  hear  and  determine  the  appeal.  Akerlev 
V.  Fi2as,  1  R.  166;  Bureom  v.  NaL  Park 
Bank,  13  R.  285. 

The  application  of  a  party  to  remove  a 
cause  to  the  circuit  court  of  the  United 
States  is  analogous  to  a  plea  to  the  jurisdio- 
tion  of  the  state  court,  and,  when  granted, 
the  party  against  whom  it  is  taken  has  the 
right  to  appeal.  The  case  would  be  differ- 
ent if  the  application  to  remove  is  refused. 
In  the  latter  esse  no  irreparable  injury 
would  follow,  and  the  appesl  would  not  m 
allowed.    State  v.  J^dge  fie,  8  R.  683. 

A  mandamus  will  therefore  issue,  on  appli- 
cation, from  the  supreme  courts  dk«cting  a 
judse  of  the  district  court  to  grant  an  ap- 
peal from  an  order  transferring  a  cause  to 
the  circuit  court  of  the  United  States,  if  tho 
case  is  in  other  respects,  appealable.    lb. 

The  act  of  Congress  of  March  %  1867,  in 
so  far  as  it  gives  a  non-resident  plaintiff  the 
right  to  remove  a  cause  from  the  state  to 
the  federal  courts,  is  unoonstituU^nal. 
Whktm  V.  Chkago  etc.  R'y  Co.,  3  R.  101 ; 
oontra,  Bwrmm  ▼•  NaL  Park  Bank,  13  R, 
285. 

An  action  was  removed,  on  petition  of  the 
plaintiff^  from  a  state  court  to  ^bie  circuit 
court  of  the  United  States.  The  judgment 
there  rendered  was  reversed  by  Uie  supreme 
court  of  the  United  States  and  the  cause 
was  remanded  to  the  state  eourt  where  it 
began.  HeU,  that  the  removid  did  not 
operate  as  a  discontinuanee  of  the  original 
action,  and  that  the  plaintiff  might  proceed 
with  his  case  as  if  no  removal  had  been  had. 
Oermania  Fhre  Ins,  Co,  v.  Frande,  24  R.  674. 

On  petition  for  removal  of  a  cause  to  the 
federal  oonrt,  the  state  court  may  deter> 
mine  whether  the  bond  b  "|^ood  and  suffi- 
cient," but  cannot  arbitrarily  reject  tme 
good  in  form;  and  technical  objections  to 
the  affidavit  must  be  taken  when  the  affida- 
vit  is  read  below,  or  are  deemed  waived. 
Mix  V.  Aniee  /iis.  Ox,  80  R.  260. 

2.  Whm  a  remowU  i$  proper, — A  non- 
residence  insurance  company  doing  business 
in  a  state,  and  accepting  service  ot  original 
process  through  its  agents,  in  oonformi^  to 
the  laws  of  the  state,  is  not  thereby  deprived 
of  the  right  to  a  rtaioval  to  the  federal  courts 
in  an  action  commenced  against  it  in  the 
oourts  of  the  state  by  a  dtiaen.  Knorr  v. 
Borne  Ifu,  Co,.  3  R.  26. 
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Whore  a  citiMii  of  one  etete  eommenoes 
fui  eeturn  against  a  dtUen  of  another  state 
in  the  eonrts  of  the  latter  state,  the  plain- 
tiff is,  nevertheless,  entitled,  afterward  to 
have  the  canse  removed  to  the  United 
States  oonrts,  nnder  the  aot  of  Congress  of 
March  2,  1867.  The  affidavits  in  snch  a 
case  need  not  set  forth  the  facts  on  which  the 
applicant  for  the  transfer  bases  his  belief 
tUat  local  prejudices  exist ;  it  is  sufficient  if 
the^  state  that  he  has  reason  to,  and  does, 
believe  that  snch  local  prejudice  exists  as 
wrill  prevent  his  obtaining  justice.  Meadow 
Valie^  M.  Co.  v.  DoddU,  8  R.  709. 

A  national  bank  located  and  doing  busi- 
iieas  in  a  state  is  a  citisen  of  the  state  with- 
in the  meaning  of  the  act  relating  to  the 
removal  of  causes  into  the  federal  courts. 
Cook  V.  StaU  NaL  Bank^  11  R.  667. 

In  an  action  commenced  by  a  eitiaen  of 
another  state  against  a  citizen  of  Indiana, 
the  conrt,  on  plaintiflTs  application,  and 
after  a  trial,  in  which  the  jury  disagreed, 
ordered  the  cause  to  be  removed  into  the 
circuit  court  of  tiie  United  States  under  the 
acts  of  Congress.  Hdd^  that  the  cause  could 
be  removed  at  any  time  before  another  trial. 
Bwrmm  v.  NaL  ParkBa$ik,  18  R.  285. 

Where,  by  the  law  of  a  state,  a  county  may 
be  sued  as  a  corporation,  an  action  brought 
against  a  countv  hj  a  non-resident  of  the 
stats  is  removable  mto  the  United  States 
drouit  court  Vbpd  ComU^  v.  Hmrd,  16  R. 
682. 

A  oorporation  of  another  state  sued  here 
nav  remore  the  cause  into  the  federal  court, 
end  its  authorised  agent  may  make  the  re- 

Snisite  affidavit.     Mix  v.  Amde*  Im.  Cb ,  30 
L26a     ButseeOidfcv.i^letf^^at^aia^  11 
B.667. 

8w  Whem  mi  proper —  A  oorporation  can- 
not remoye  a  cause  into  the  lederil  court 
under  the  aot  of  March  2,  1867,  as  it  cannot 
make  the  affidavit  required  by  tiie  act. 
Cook  T.  8iaU  NaL  Bmk,  11  R.  667. 

In  an  action  by  a  citisen  of  New  York  in 
a  state  court  of  Kew  York,  against  a  nation- 
al bank  located  in  Boston,  —  Me<,  1.  That  the 
defendant  was  a  citisen  of  Massachusetts, 
within  the  meaning  of  the  acts  relating  to 
the  removal  of  causes  to  the  federal  courts  ; 
2  That  the  joinder  in  the  action  as  de- 
fendants^ of  the  drawers  of  the  check,  wuuld 
not  deprive  the  bank  of  the  right  to  aloue 
apply  for  a  removal  of  the  case  to  the  federal 
court,  the  causes  of  action  being  distinct  and 
only  properly  joined  by  virtue  of  a  state 
statute;  3  (by  a  divided  court).  That  the 
cause  could  not  be  removed  by  the  bank 
into  the  federal  eourt,  under  the  aot  of  Con- 
gress of  March  2, 1867,  as  being  a  corpora- 
tion, it  eould  not  make  the  affidavit  required 
by  the  aot.  lb.  But  see  Mix  v.  Andeo  Ino. 
€Jb.,  aOR.26a 

In  a  suit  in  a  eourt  of  this  state  against  a 
railroad  corporation  established  in  another 


state,  the  defendants  filed  an  affidavit  d 
their  acting  superintendent  that  he  believed 
and  had  reason  to  believe  that  from  preju- 
dice and  local  influence,  they  would  not  be 
able  to  obtain  justice  in  a  state  court.  He 
had  no  authority  to  make  this  affidavit,  ex- 
cept what  was  incident  to  his  office.  Held, 
that  this  affidavit  was  not  sufficient  for  the 
removal  of  the  case  into  the  circuit  court  of 
the  United  States,  under  the  Act  of  1867. 
Mahone  v.  Manchester  and  L,  B,  B,  Co^  16 
R.9. 

An  officer  of  a  foreign  corporation  sued  in 
a  state  court  cannot  (at  least  without  spe- 
cial authoritv)  make  the  affidavit  required 
by  the  act  oi  Confess  of  1867,  for  the  re- 
moval of  the  suit  to  the  United  States 
circuit  court,  as  that  act  requires  an  affida- 
vit of  the  defendant's  own  belief.  Qm^eif 
V.  OeniraiPae,  B.  B.  Co,,  21  R.  767. 

In  an  action  pending  in  a  state  court,  in 
which  some  of  tbe  plamtiffs  were  non-resi- 
dents of  the  state  and  the  others  residents, 
the  non-residents  moved  to  have  the  cause 
removed  into  the  United  States  circuit 
court,  under  act  of  Congress  of  March 
2,  1867.  HeH,  that  the  cause  could 
not  be  removed.     Beery  v.  Irick,  12  R.  639. 

A  suit  in  a  state  court,  in  which  a  citisen 
of  the  state  is  plaintiff,  and  a  citizen  of  the 
state  and  a  citisen  of  another  state  are  defend- 
ants, cannot  be  removed  on  the  petition  of 
the  dtisen  of  the  other  state  into  a  United 
States  circuit  court,  under  the  United  States 
statute  of  1887,  chap.  196,  as  a  whole  suit; 
nor  can  it  be  so  removed,  as  far  as  relates 
to  the  petitioning  defendant,  at  least  if  the 
canse  of  action  is  not  so  divisible  tiiat  the 
suit  can  p»roceed  separately  against  each 
defendant  in  the  diflferent  courts.  Florence 
8.  M,  Cb.  V.  (7.  dl.  B.  8.  M,  Co.,  14  R.  679 ; 
Bwrtk  V.  Danenpori  Uc  B.  B.  Co,,  26  R. 
160. 

By  statute  of  Massachusetts  a  disputed 
claim  against  the  insolvent  estate  of  a  de- 
ceased person,  in  process  of  settlement  in 
the  prolMite  courts  may  be  tried  before  a 
jurym  a  court  of  common  law,  like  proceed- 
ings being  had  as  in  an  action  at  law,  ex- 
cept that  the  judgment  is  not  followed  by 
execution,  but  is  conclusive  as  to  the  amount 
to  be  allowed  by  the  probate  court.  Held, 
that  such  a  suit  could  not  be  removed  into 
the  United  States  circuit  court.  Du  Vivier 
V.  Hopkine,  17  R.  141. 

Creditors  of  an  intestate's  estate,  some  of 
whom  resided  in  New  York  and  others  in 
Georgia,  filed  a  bill  against  the  administra- 
trix, in  Georgia,  for  a  marshaling  of  the 
assets  of  the  estate.  The  administratrix, 
by  cross-bill,  alleged  that  the  estate  was 
insolvent,  and  obtained  an  injunction  re- 
straining creditors  from  suing  until  the 
assets  were  marshaled.  The  New  York 
creditors  thereupon  petitioned  to  remove  the 
suit  to  the  United  States  court.     Held,  that 
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onder  the  act  of  1867  thii  oooldnos  be  done. 
BUss  ▼.  Bawton,  9  R.  164. 

A  canae  cannot  be  removed  from  a  state 
to  a  federal  court,  pending  an  appeal  from 
a  decree  upon  the  meriU.  Bjfy.  Irkk, 
12  R.  539;  notwithstanding  the  fact  that 
the  judgment  may  have  been  reversed  on 
appeal,  and  the  canse  remanded  for  new 
trial  or  further  proceedings.  AkerlevY,  Viku, 
1  R.  166 ;  Home  Uft  Ins.  Co,  v.  Dum,  6  R. 
642;  Bryant  v.  Ridi,  8  R.  311;  Crane  r. 
Reeder,  15  R  223  ;  Bogne  ▼.  WiUard,  22.  R. 
77. 

An  action  cannot  be  removed  under  the 
act  of  1867,  ch.  196,  after  a  trial  on  the 
merits  in  a  state  court,  although  such  trial 
has  resulted  in  a  disagreement  of  the  jury. 
Oaijpmy,  CriicMew,  17  R.  176.  But  see  Ins, 
Co.  v.  /Hifin,  19  Wall.  214. 

6.  Under  U.  S.  Rev.  Stat.  Sec.  689 
•tc.  —  A  citizen  of  Kew  Hampshire  brought 
action  asainst  a  Vermont  corporation,  and 
afterwara,  in  good  faith,  moved  to  and 
became  a  citizen  of  Vermont.  Afterward 
the  defendant  petitioned  for  a  remoTal  of 
the  cause  to  the  United  States  circuit  court. 
ffeld,  that  both  parties  beine  citizens  of  the 
same  state  at  the  time  of  the  petition,  the 
removal  could  not  be  had.  Laird  r.  Conn, 
and  P,  Riven  R.  R.,  20  R  215. 

An  action  by  the  citizen  of  a  state  against 
a  foreign  corporation  cannot  be  removed  into 
the  United  States  circuit  court  under  the 
Revised  Statutes  after  one  trial  has  been 
had,  although  the  action  is  one  where  review 
willlie.  JniiUier  v.  Hartford  Ins,  Co,,  20  R. 
185. 

When  a  cause  has  been  called  for  trial  in 
its  order,  and  a  jury  has  been  called  to  try 
it,  the  tnal  is  begun,  although  the  jury  has 
not  been  sworn,  and  it  is  then  too  late  for 
the  defendant  to  apply  to  remove  the  cause 
into  the  United  States  courts.  8L  AwUiony 
Fatts  WaUr-Power  Co,  r.  King  Bridge  Co,,  23 
R.  682. 

Section  639  of  the  United  States  Revised 
Statutes,  providing  for  the  removal  of  causes 
at  any  time  before  trial,  from  state  to 
United  States  courts,    on  the   ground    of 


Erejudice  or  local  influence,  is  not  repealed 
y  the  act  of  Congress  of  March  2,  1875. 
Barber  v.  St,  Louit  etc,  R,  R,  Co,,  22  R  243. 
A  state  court  loses  jurisdiction  of  a  cause, 
upon  proceedings  being  taken  to  remove  it 
into  the  United  States  circuit  court,  and  the 
question  of  such  loss  of  jurisdiction  can  be 
raised  by  answer.  Shqfty,  Phoenix  MuL  Ltfe 
fns,  Co.,  23  R.  138. 

An  action  was  commenced  against  a  non- 
resident insurance  company,  by  the  service 
of  the  summons  upon  the  person  appointed 
by  such  company,  under  and  in  pursuance 
of  the  statute,  as  its  agent  and  attorney 
within  the  state,  upon  whom  all  process 
aoainflt  it  might  be  served,  and  who  was 
•Iso  its  general  managing  agent,    in    the 


state.  Such  agent  and  attorney,  upon 
tering  defendants  appearance,  filed  a  peti- 
tion for  a  removal  of  the  cause  to  the  circuit 
court,  under  U.  S.  R.  S.,  §  639,  which  was 
signed  by  him  as  such  attorney,  and  verified 
by  his  affidavit  which  also  stated  that  he 
was  defendant's  general  managing  agent. 
Beld,  1.  That  the  petition  and  the  filing  of 
it  were  the  acts  of  the  defendant.  2.  SemUe, 
that  it  was  not  essential  that  the  petition 
be  verified ;  but,  3.  That  if  a  verification  was 
necessary,  the  affidavit  was  sufficient^  and 
made  by  the  proper  person.    lb, 

A  colored  man  cannot  remove  an  indict- 
ment against  him  into  the  federal  court  for 
trial,  n^on  the  allegations  that  such  preju- 
dices exist  against  his  race  in  the  state  that 
Justice  will  not  be  done  to  him,  and  that  none 
but  white  men  can  there  sit  on  the  jury. 
State  V.  Sirauder,  27  R.  606. 

7.  Under  act  of  l£arcli  8,  1875 
(18  St.  at  Ia,  470^71).— After  a  cans* 
has  been  once  tried  in  a  state  court  and  a 
verdict  rendered,  it  cannot  be  removed  into 
the  United  States  circuit  court,  althoush 
the  verdict  may  have  been  set  aside  for 
error  and  a  new  trial  granted.  Chandler  r, 
Coe,  22  R.  437. 

It  is  too  late  to  remove  a  canse  into  the 
circuit  court  of  the  United  States,  under 
U.  S.  Stot.  of  March  3,  1875,  after  a  time 
has  passed  at  which  it  could  have  been 
tried.  New  York  Warehouse  etc  Co.  v. 
Loomis,  23  R.  372. 

On  an  application  to  remove  a  canse  from 
a  state  to  the  federal  court,  the  state  conrt 
has  power  to  inquire  into  the  truth  of  the 
facts  alleged  in  the  petition.  Burch  v. 
Davenport  etc  R,  R,  Co,,  26  R  150. 

Where  there  are  several  defendants,  not 
residing  in  the  same  state,  a  cause  cannot  be 
removed  on  the  petition  of  one  who  is  a  citi* 
zen  of  another  state  thau  that  where  the 
plaintifiEs  reside  and  suit  is  brought,  unless  a 
final  determination  can  be  had  as  to  him 
without  the  presence  of  the  other  defendants. 
lb. 

Exclusive  jurisdiction  having  once  a^ 
tached  as  against  all  the  defendants,  in  the 
state  conrt,  and  jud^men"^  having  passed  as 
to  some  of  them,  jurisdiction  must  continue 
until  a  complete  determination  of  all  the 
issues  between  all  the  parties ;  jurisdiction 
cannot  be  ousted  or  defeated  at  any  subse- 
quent stage  of  the  action  by  parties  who 
have  appeared  and  submitted  thereto.    lb. 

In  an  action  of  trespass  on  land,  a  non- 
resident defendant  sued  with  residents  may 
removathe  cause  to  the  federal  oourt  so  far 
as  he  is  concerned.  Simmons  ▼.  Taylor,  ^' 
R.  566. 

8.  Removal  of  crimlzial  oauaaa.  — 
After  a  cau^e  has  been  fully  removed  from 
one  court  to  another,  there  can  be  no  f  nrthet 

Sroceeding   therein    in   the   former  oowrL 
tate  r.  Reid,  28  D.  572. 
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For  Imemm  to  Notes  In  Anorlouk  DeeUloas  ABd  Amort 

An  ordar  of  temoval  made  balora  a  pl«a 
ii  entered  ie  prematare,  and  therefore  in* 
operafeiTe,  and  the  jvriidictioa  of  the  eaute 
lemams  in  the  conrt  where  it  was  originally 
ecmimenced.     lb. 

The  enperior  oonrt  to  which  a  eaoee  ia  re- 
mored,  hum  no  power  to  return  it  to  the 
mperior  ooort  whence  it  came.    lb. 

The  eoort  from  which  a  canse  haa  been  re- 
moved may,  after  ite  removal,  amend  by 
■applying  an  ominion  in  the  reoord  it 
■omething  whidi  occurred  prior  to  there* 
movaly  and  may  then  send  a  new  tranaoript 
of  the  amended  record  to  the  eonrt  to  whioh 
tiie  canae  wae  removed.    Ib> 

BXNDinON. 

Of  judgment  and  decrees,  see  Judgmkit,  II. 
Of  judgment,  in  justices'  ooort»  see  Jjnmxm 
or  THB  Pbaci,  23. 

SSNSWAIi. 

Covenant  for,  in  lease,  see  LxAios,  19. 
Effect  d  usury  on,  see  Usuht,  18. 
6i  bill  or  note,  see  Bills  axtd  Nom,  SM. 
Of  chattel  mortgages,  see  Chattsl  Mok^ 

OAOX8,  16. 

Of  insurance,  see  Iitsurakob,  24^ 
Of  note  aeonred  by  mortgage,  effect  ol^  see 
MoBvajaas,  20. 


ItepovtSt 


Totamel* 


Of  highways,  see  Highwatii^  %L 

Of  mortgaged  premiaea,  aUowaneea  lav,  ate 

MoRTaAOis,  88. 
Of  turnpike,  duty  to  make,  ate  Tnorran 

Ck>]fPAinsi,  6. 
Of   wharves,    liability    for   want  ol^   ne 

Wharvxs,  7. 
Power  of  master  to  contract  for,  aee  Saxr* 

FIMO,  80. 
Stipulation  for,  in  leaae,  aee  Iiinii^  tt 
To  bridges,  see  Bbdmsb,  3,  4. 
Warranty  of  aeaworthineaa  in  reepect  tc^ 

aee  LrsuBAiroiy  108. 


Anicnee  «l  bankrupt^  when  liable  for,  aee 
ijjum/mD  AHD  TiHAirr,  41. 

Dispoaaess  proceeding  for  non-payment  of, 
see  IiAKDLOiO)  AHD  Tbkaivt,  60. 

Intemt  an  claims  for^  see  Interist,  12. 

Remediee  to  reoover  it^  aee  Landlobb  aivp 
TsvAirr,  III. 

IVanaferof  right  to,  aee  LiAns,  81. 

When  deeoanda  to  the  heir,  see  Desokiit,  i. 

BJENTS  AND  PROFITS. 

Aoeountability  of  tenant  in  common  for, 

see  Co-TBNANCfr,  22. 
Of  mortgaged  premises,  accountability  for, 

see  A&RT0AGI8,  39. 
Of  mortgaged  premises,  right  to,  aee  Mobt- 

GAOia,  38. 
Riffht  to,  in  partition  suit,  aee  Partibs,  31. 
When  purchaser  liable  for,  see  Vxbdor  and 

PirRGHAOKB,  32 ;  aee  also  Mx&aiB  Prov- 


BBNX7N0IATI0N. 
Of  personal  representatives,  see  Bzsoutors 

AHD  ADmNISTRATORJ!,  2-9. 


Daty  to  make  as  between  parties  to  leaae* 
aee  Lavdlobp  and  Tenaivt,  17-20. 

Kztent  of  liability  for,  under  marine  policy, 
aee  Iksurance,  179. 

In  canals,  and  liability  for  defects,  see 
Canals,  2. 

lien  upon  veaael  for,  aee  Sbippino,  47. 


Of  corporate  charters,  aee  OoBroRAmma,  24. 

Of  exemption  lawa,  aee  Taxis,  22. 

Of  limitation  laws,  see  Limitations  of  Aty 

TIONS,  19. 
Of  statutes,  see  Statutbb,  IV. 


When  granted,  under  common  law  praetioa^ 
see  Plxadzng,  11. 

BBPIiEVIV. 


oovery 

wrongf 

ages  1x1  lieu  of  such  posaeHlon.] 

Measure  of  damages  in,  see  Damagis,  30. 
What  subject  of,  see  Personal  PBorxBTTp 
2. 

1.    When  It  IdWL 

II.      PROOEDURK. 

III.    Remedies  (Jfon  RiPLBvnr  Bonml 

L    When  It  Lies. 

1 .  Jnrifldictloii. — Replevin  at  common 
law  defined,  and  the  extent  of  the  remedy 
explained :  WUsom  v.  JMoU,  77  D.  486 1 
JHeeduan  v.  Da^,  77  D.  409. 

Detinue  for  unlawful  detentions,  an^ 
replevin  for  unlawful  takings,  were  finally 
made,  at  common  law,  to  cover  the  whole 
ground  of  unlawful  deprivations  of  personal 
property,  so  far  as  recovering  the  spedfie 
articles  was  concerned.  YTiliMV.  JRyboU,  79 
D.  486. 

Detinue  and  replevin,  in  their  fullest 
scope,  were  formerly  in  use  in  Indiana,  but 
the  whole  ground  for  both  these  actions  is 
now  covctmI  by  the  code  provision  for  the 
recovery  of  the  personal  property.    lb. 

Replevin  is  a  local  action  in  cases  of  dis« 
tress  lor  rent,  because  the  place  is  material, 
but  not  where  the  object  is  merely  to  try  the 
right  of  property,  urocker  v.  Matm,  26  D. 
684. 

Replevin,  in  Missouri,  Is  not  a  local  action 
in  any  case,  because  distress  for  rent  does 
not  exist  here.    lb. 

One  court  cannot  take  property  from  the 
cuBtody  of  another  by  replevin,  or  any 
other  process.     Lewis  v.  Buck,  82  D.  73. 

Property  held  by  a  United  States  Marshal 
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vnder  a  writ  from  a  district  oonrt  eMmot 
be  taken  from  him  by  any  prooesa  from  a 
itate  court ;  and  if  mrrendered  upon  a  writ 
of  replevin,  the  state  court  having  custody 
of  the  property  will  order  its  return  upon 
demand,  and  a  showing  by  the  marshal  of 
his  authority  for  holding  it.    Jh, 

A  plea  in  renlevin  that  the  defendant  is  a 
United  States  Marshal,  and  holds  the  prop- 
erty by  virtue  of  a  levy  under  an  attachment 
from  the  United  States  district  court,  is,  if 
not  denied,  a  conclusive  defense  to  an  action 
in  a  state  court.    lb. 

Where  a  state  court  re^evies  property 
out  of  the  possession  of  an  officer  of  a  United 
States  court  whose  jurisdiction  first  at- 
tached, the  former  tribunal  has  jurisdiction 
to  inquire  into  the  validity  of  its  own  pro- 
ceedings, and  in  dismissing  the  action,  take 
any  necessary  steps  to  enforce  a  redelivery 
of  the  property  to  the  officer,  who  has  been 
divested  of  its  possession  by  its  process. 
Booth  V.  Ahkman,  84  D.  711. 

9.  When  replevin  will  lie,  gener- 
ally,— Replevin  lies  wherever  trespass  de 
honk  atporiaiis  would  lie.  MamhaU  v.  DavU^ 
19  D.  4(13 ;  J^men  V.  Ogdm,  20  D.  b9Zi  Allen 
V.  Chirr,  26  D.  666  ;  Vrodxr  v.  ifoen,  26  D. 
984 ;  and  therefore  lies  against  an  officer  by 
e  stranger  to  an  execution,  whose  property 
has  been  seiced  under  color  of  process. 
PkOSps  V.  Marriss,  19  D.  166  ;  or  against  a 
plaintiff  in  execution,  by  whose  direction  it 
IS  levied  upon  property  of  a  third  person. 
AUen  V.  Crarjf,  26  D.  666 ;  or  for  goods 
wrongfolly  delaiined  hw  a  fraudulent  pur* 
chaser.  Boot  v.  Fren^  28  D.  482 ;  or  in 
any  case  where  the  plaintiff  has  a  present 
fight  to  the  possession  of  any  persoDiJ  prop- 
erty in  the  possession  of  the  defendantb 
Bkoddom  v.  KShoU^  68  D.  63:  or  for  any  tor- 
tions  or  unlawful  taking  of  goods,  and  not 
in  cases  of  distress  only.  Pan^mm  v.  Pa- 
M^  6  D.  260 ;  Daggdt  v.  BM»b.  21  D. 
762. 

Replevin  lies  in  Gonnectiottt  only  in  cases 
where  cattle  er  goods  have  been  impounded 
•ad  distrained.  Wataom  t.  Wation^  23  D. 
824. 

Renlevia  lies  in  Pennsylvania  wherever 
one  claims  goods  in  possession  of  another, 
without  regard  to  the  manner  in  which  the 
possession  was  obtained.  Herdke  v.  Foan^, 
93  D.  739. 

8.  When  it  will  not  lie.  ^  A  disseisee 
csnnot  maintain  replevin  for  grain  sown  by 
him  on  the  land  of  which  he  nas  been  dis- 
seised, whidi  has  been  cut  and  removed  by 
the  disseiscr.  De  MoU  v.  HoQermoH,  18  D. 
443. 

Trespass  qmart  elauintm  fregU  would  lie  in 
such  a  case  for  the  first  entry,  and  after  a 
recovery  in  ejectment,  damages  would  follow 
for  the  mesne  profits.    lb, 

Titie  to  land  will  not  be  tried  in  an  action 
ef  replevin,  ev  diroeit^  though  it  may  some- 


BepottSt  see  Tolnnel. 


times  come  in  question  incidentally.    Bn^der 
V.  rata,  21  D.  466. 

4.  The  neoeeeary  wrongful  taldng^. 
— To  maintain  an  action  of  replevin,  a 
wrongful  taking  must  be  shown ;  a  wrongful 
deten  tion  is  not  sufficient.  Harwood  v.  Sme^ 
Imnt,  80  D.  207. 

Replevin  is  founded  upon  the  nnlawfol 
taking,  which  fixes  the  character  of  the  re- 
covery, and  enters  directly  into  the  question 
of  damages.    Herdie  v.  Young,  93  D.  739. 

A  wrongful  taking  from  the  actual  or  con- 
structive possession  of  the  plaintiff  is  neces* 
saryto  support  trespass  or  replevin  intiio 
OisjA,    Marshall  v.  viaria,  19  D.  463. 

Delivery  b^  a  bailee  without  authority  to 
one  who  u  ignorant  of  the  owner's  rights 
does  not  constitute  such  a  wrongful  taking 
of  a  chattel  by  the  partyso  receiving  it  as  to 
support  replevin,    lb, 

Ine  wife  of  the  bailee  is  a  lompetent  wit- 
ness in  such  a  case,  because  the  oailee's  in- 
terest b  balanced,  he  being  liable  in  any 
event.     lb. 

The  pcssesdon  of  property  has  been 
changed,  so  that  a  writ  of  replevin  may  be 
sued  ont»  where  the  property  is  seised  by 
the  defendant  under  an  attachment^  and  an 
inventory  is  made,  and  the  defendant  locks 
np  a  portion  of  tiie  property  in  a  trunk, 
takes  away  a  portion,  leaves  the  trunk  and 
the  remainder  of  the  property  in  the  office 
where  it  was  at  the  time,  locks  up  the  office, 
and  tskes  away  the  key,  but  afterwards 
gives  the  key  to  the  plaintilTs  attorney  with 
the  understanding  that  the  rights  acquired 
by  the  levy  should  not  thereby  be  lost 
Maxomr.  PerroU,  97  D.  191. 

5.  -^  or  detention.  — A  tortious 
taking  is  notneoessary  to  maintain  replevin; 
it  is  sufficient  if  the  property  is  unlawfully 
detained.  Badger  v.  Phirmegt  8  D.  106  s 
Dearmm  v.  BkuMmrn^  60  D.  160 ;  JbddA  v. 
Bkmom,  92  D.  566. 

A  wrongful  detainer  after  a  lawful  taking 
is  not  equivalent  to  a  wrongful  original 
taking.    ifafwAatf  V.  Z>asii,  19  D.  463. 

Pr^er^  wrongfullv  taken  is  wrongfully 
detained  until  restored  to  its  owner.  Okeon 
▼.  MerrUt,  01  D.  428. 

Property  is  wrongfully  detained  in  re- 
plevin, though  lawfully  obtained,  if  kept 
after  the  plaintiff  is  lawfully  entitled  to  have 
it  returned  to  him.     lb. 

Any  act  will  constitute  a  wrongful  deten- 
tion in  replevin  if  it  amounts  to  conversioa 
in  trover,    lb, 

A  wrongful  detention  may  be  shown  in 
replevin  by  proof  of  wrongful  taking.    Ih, 

6.  BepleTln  in  the  oeplt,  or  in  the 
detinet. — Replevin  in  cepit  can  only  be 
brought  when  trespass  could  be  maintained, 
and  that  will  lie  for  an  injury  to  land  only 
when  the  plaintiff  \b  in  possession.  AodhceA 
V.  PAejps.  W  D.  710. 

Replevin  for  a  wrongful  detenticn  would 
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Im,  prior  to  the  rode,  for  property  wrong- 
fully taken,  and  the  oode  has  not  alterwl 
tbende.    Olemm  y.  Merritt^  91  D.  4,28. 

Plaintiff  having  a  caiue  of  action  for  a 
wrongful  taking  of  property,  and  also  for  its 
wroQgfnl  detention,  may  waive  the  former 
and  sue  for  the  latter,  the  same  as  befnre 
the  code.    7ft. 

An  action  of  replevin  in  always  in  deti- 
net,  under  the  statute  of  Michigan,  whether 
the  taking  be  wronefnl  or  not ;  and  where 
the  taking  is  wrongful,  and  the  plaintiff  es- 
tablishes  his  right  to  the  pro^rty,  the  action 
eannot  be  defeated  by  a  failure  to  make  a 
prior  demand.  Le  Bow  v.  Bast  Scuimaw  City 
iTy.  100  D.  162. 

7.  Who  may  maintain  replevin.  — 
Hie  assignee  of  the  buyer  of  a  chattel,  who 
has  never  had  possession,  may  maintain 
replevin  against  the  seller.  Wooob  v.  Nixon, 
ID.  364. 

One  whose  goods,  in  the  hands  of  his 
sgent,  are  sei»d  by  a  sheriff  under  an  exe- 
eution  against  the  agent,  may  maintain  re- 
plevin for  them  against  such  sheriff!  Clark 
V.  Sihmer,  11  D.  902. 

The  owner  of  ]^roperty  levied  upon  and 
•old  under  a  writ  of  attachment  against  an- 
ether  may  recover  such  property  from  the 
purchaser,  and  damages  for  its  detention. 
Owerh^  T.  MeOte,  63  D.  40. 

A  landlord  may  brins  replevin  for  chat- 
tels wrongfully  severed  from  the  freehold  by 
tiie  tenant,  as  the  title  to  the  land  is  not 
thereby  drawn  in  question,  semMs.  Attdtt' 
mm  V.  ffapkr,  86  D.  318. 

mie  owner  of  land  may  bring  replevin  for 
ehattols  tevered  from  the  frMhdld,  where 
tiiere  was  no  adverse  poasessioa,  but  not  if 
the  land  was  held  adversely,  for  he  cannot 
assert  his  title  in  that  manner.    Jb. 

A  defendant  in  replevin  cannot  maintain  a 
second  action  for  replevin,  for  the  same 
nroperty  against  the  plaintiff  in  ^possession 
ounng  the  pendency  of  the  first  suit,  nor  can 
ene  deriving  title  from  the  defendant  after 
the  service  of  the  writ  maintain  such  action. 
Amsv.  iltoa,  92  D.  674. 

An  action  of  replevin  cannot  be  maintained 
bjr  a  nart  owner  of  a  chattel  for  his  un- 
divideapart;  and  when  it  appears  from  the 
plaintiff^  own  showing  that  ne  is  merely  a 
part  owner,  the  court  will  abate  the  writ  ex 
p/kh.    Ifari  v.  Fitzgerald,  8  D.  75. 

Where  several  own  cereal  grain,  of  the 
same  kind  and  value,  mingled  together  by 
their  consent,  or  bv  reason  of  circumstances 
reasonably  to  be  foreseen,  each  may  main- 
tain replevin  for  his  just  proportion.  Puw 
sdbv.  |f%lfe,33R.  211. 

8.    .  and  for  what  property.  — 

Where  things  are  affixed  to  the  freehold, 
replevin  will  not  lie ;  bat  if,  after  a  levy, 
my  are  severed,  they  become  personal  prop- 
srty,  and  may  be  replevied.  Cremon  ▼. 
ikmt,  8  D.  373. 


Replevin  may  be  maintained  for  goods 
taken  on  execution  from  the  possession  of 
the  defendant  by  one  having  the  property 
therein,  and  the  right  to  reduce  them  to 
actual  possession.  Jhrnham  v.  Wyckoff,  20 
D.  606. 

Replevin  lies  for  trees  cut  when  the  de- 
fendant had  neither  possessioii,  title,  nor 
claim  to  the  land,  but  was  a  mere  trespasser. 
Snyder  V.  Vaux,  21  D.  466. 

A  willful  trespasser  can  not  acquire  title 
by  altering  the  form  of  the  property,  as  by 
working  trees  into  rails  and  poste.    Ib. 

Replevin  lies  for  trees  made  into  poste  and 
rails  by  the  wrongdoer.     JIk 

An  action  of  replevin  is  authorized  by 
Iowa  code  to  recover  possession  of  personal 
property  token  by  legal  process  from  the 
owner,  when  such  property  is  exempt  from 
seizure  by  sudi  process ;  and  the  action  may 
be  brought  at  any  time  before  the  property 
is  finally  sold  by  virtue  of  the  process,  un- 
less the  same  issue  has  been  resjudieata  on 
motion.     WUaon  v.  Strips,  61  D.  138. 

Replevin  may  be  maintained  for  goods 
seized  by  a  sheriff,  on  an  execution  against 
their  former  owner,  on  proof  that  plaintiff 
had  possession  of  them  coupled  with  an  in- 
terest ;  and  notwithstendiug  the  legal  title 
and  ri^ht  of  possession  may  have  been  vested 
in  a  thtfd  person.  Jolknaon  v.  Carnley,  61 D. 
762. 

Where  a  portion  of  chattels  cannot  be  re- 
plevied, because  defendanto  have  destroyed, 
concealed,  or  sold  such  portion,  the  plaintiff 
may  replevy  that  part  of  th^  property  that 
can  be  found,  and  maintain  a  separate  ac- 
tion to  recover  the  value  of  that  which  had 
been  thus  severed,  aemble,  BtwntU  v.  Hood, 
79  D.  706. 

Where  def  endante  have  replevied  property 
from  a  third  person,  and  it  has  been  delivered 
into  their  possession  upon  their  giving  a 
bond,  plaintiff  may  replevin  it  out  of  their 
hands  before  the  setuement  of  their  suit 
with  the  third  party,  if  plaintiff  was  not  a 
party  to  that  suit,  as  the  property  was  not 
m  the  custody  of  the  law.    Haganv,  Deuett, 

88  D.  769. 
Replevin  may  be  mainteined  by  the  maker 

to  recover  the  possession  of  a  pronussory 
note  which  has  been  paid.    Savery  v.  ffaye, 

89  D.  611. 
Cue  whose  property  has  been  replevied 

by  a  writ  against  his  asent  or  his  bailee  can 
reteke  it  by  replevin  from  the  plaintiff  in 
the  first  action,  even  during  the  pendency 
of  that  action.  White  v.  DoOiver,  18  R.  602. 
9.  What  property  ia  not  replevi- 
able.  *  —  Replevin  will  not  lie  for  property 
held  by  an  officer  by  virtue  of  an  execution. 
Smrmgr.  Bourland,  64  D.  243;  Kellogg  v. 
(%irekiU,  9  D.  104 ;  nor  for  spedfic  chattels 
in  a  sheriff's  custody  under  a  lawful  writ 

*  Replevin  of  property  levied  upon,  under 
cutlon.  lee  note,  9  D.  105-107. 
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oommanding  him  to  liaie  and  hold  that 
identical  property.  Oriffiik  v.  Smiih,  99  D. 
90;  nor  lor  goods  liezed  upon  a  warrant 
isaued  by  an  officer  under  m  patrol  law. 
CM  r,  CoU,  10  D.  616 ;  nor  for  goods  taken 
on  mesne  process.  8nM  t.  HunUnatom,  14 
D.  331. 

RepleTin  does  not  lie  for  property  in  the 
enstody  of  the  law*  nor  can  cross-replevin  be 
maintained.    Hc^/m  ▼.  Deiie^  88  D.  769. 

A  defendant  in  replevin  oan  not  maintain 
repleyin  against  tiie  offieer  executing  the 
fint  writ»  on  the  ground  that  the  property 
was  not  subject  to  seirare,  for  as  to  him  the 
property  is  in  the  custody  of  the  law. 
Dearmtm  ▼.  BladOnim,  60  D.  160. 

The  principle  that  goods  so  taken  are  in 
autodia  legi$,  and  can  not  be  replevied,  ap- 
plies only  between  the  officer  and  the  de- 
fendant from  whose  possession  they  are 
taken.    Dmiham  r.  Wyckoff,  20  D.  695. 

It  is  an  abuse  of  the  process  of  the  courts 
to  use  writs  of  replevin  to  procure  the  seiz- 
ure and  removal  of  pnmerfy  in  a  sheriff's 
hands  under  the  order  oi  the  chancellor,  and 
such  writs  form  no  justification  or  color  of 
excuse  for  the  aot  Biggi  ▼.  Charrard,  44  D. 
778. 

Replevin  does  not  lie  for  trees  out  on 
land  when  the  defendant  was  in  possession 
under  a  claim  of  title.*  Snpder  v.  FotOB.  21 
D.  466 ;  nor  for  crops  severed  by  the  person 
in  possession  of  the  land  under  claim  of 
title,  either  at  common  law  or  under  a 
statute  enabling  the  owner  of  the  land  to 
maintain  replerin  for  timber,  lumber,  coal, 
or  "other  property"  severed  therefrom. 
JUmekr,  iToyirf,  44R.  124;  nor  for  a  specific 
quantity  of  mineral  ore,  until  such  nuneral 
has  been  converted  from  real  into  personal 
property  by  being  severed  from  the  earth. 
AftowOofi  V.  Omkfer,  52  D.  156;  nor  for  arti- 
cles of  dress  or  personal  adornment  upon 
the  person  of  the  defendant,  without  his 
oonsent,  even  though  he  wears  them  for  the 
sole  purpose  of  keeping  them  beyonil  the 
reach  of  legal  process.  licaAam  v.  Liiy,  77 
D.  409. 

A  statute  of  Michigan  providing  that  no 
replevin  shall  lie  for  anv  property  taken  by 
virtue  of  any  warrant  for  the  collection  of 
any  tax,  assessment,  or  fine,  in  pursuance  of 
any  law  of  that  state,  mudt  be  construed  as 
a^plyinff  only  to  cases  in  which  a  valid  tax 
might,  By  Wal  possibility,  have  been  im- 
pOMd  and  colleoted  by  rognlar  and  proper 
proceeding  under  some  statute  authority. 
Le  Roff  V.  Bast  Saginaw  City  B*f,  100  D. 
162. 

10.  The  necessary  title  or  posses- 
sion of  plaintiff.  —  Replevin  can  not  be 
maintained  unless  the  plaintiff  have,  at  the 
time  of  the  taking,  either  the  general  or 
special  property  in  the  goods.  6cm/ord  Jl/g. 
a>.  V.  Wiggin^  40  J),  198. 

A  person  having  neither  possession  nor 


right  of  possession  cannot  maintain  replenBi 
BerthoUr.  Fox,  97  B.  243. 

It  is  not  sufficient  for  the  plaintiff  in  re* 
plevin  to  have  a  dear  legal  title  to  the  pro- 
perty In  oontroversy,  but  he  must  also  be 
entitled  to  the  immediate  possession  in  <nder 
to  warrant  a  recovery.  Brkt  v.  AvleU,  52 
D.282. 

Replevin  mav  be  maintained  by  one  hav- 
ing the  right  of  possession,  whether  he  has 
ever  had  possession  or  not,  and  whetlunr  his 
proper^  m  the  goods  be  absolute  or  quali- 
fied.   Harlam  v.  Harlan,  53  D.  612. 

To  maintain  replevin,  in  Missouri,  all  that 
is  necessary  is  to  show  actual  possession,  or 
the  immediate  right  thereto  in  the  plaintiff, 
and  that  the  property  was  subsequently 
found  in  the  luuids  of  another  without  the 
plaintiff's  consentb    Crocker  v.  Matm,  26  D. 

Replevin  for  slates  taken  out  of  a  quarry 
does  not  lis  by  one  not  in  possession  of  the 
real  estate  a^inst  one  in  possession  under 
a  olaim  of  right.  Broum  v.  Caldwell,  13  D. 
660. 

A  disseisor  cannot  maintain  replevin  for 
wheat  which  he  has  planted  on  tibe  land, 
against  the  true  owner,  who  re*entsrs  on 
the  land  while  the  wheat  is  growing  and 
takes  actual  and  lawful  possession  of  the 
land  and  of  the  wheatb  Hootr  v.  Haam  50 
D.  540. 

The  delivery  by  an  owner  of  goods,  of  a 
common  carrier's  receipt  for  them,  not  nego- 
tiable in  its  nature,  as  security  for  an  ad- 
vance of  money,  with  the  intention  to 
transfer  the  property  in  the  goods,  is  a 
symbolical  delivery  of  them,  and  vests  in 
the  person  making  the  advance  a  special 
property  in  the  go<Ms  sufficient  to  mamtain 
replevin  against  an  officer  who  aftenrsrd 
attaohes  them  upon  a  writ  against  the  gen- 
eral owner.  Inrti  NaL  Bcmk  v.  Dtarhomt 
15R.  92. 

Plaintiff  leased  wheat-land  to  defendant, 
defendant  agreeing  to  pay  as  rent  one-half 
the  wheat-crop  at  the  threshing  time.  When 
the  wheat  was  threshed  defendant  delivered 
onlv  one-third,  retaininff  the  remainder* 
Htld,  that  plaintiff  could  not  replevy  the 
balance  of  wheat  due  him  under  ue  l€ 
Lacg  V.  ITeoeer,  19  R.  683. 

n.      PROCEDITRS. 

11.  Demand  before  suit. — A 
rightfully  in  possession  of  property  belong- 
ing to  another,  does  not  unlawfully  detam 
it,  uutil  after  a  demand  by  the  true  owner, 
and  a  refusal  to  deliver  the  possession. 
Oalvinv,  i^aooR, 25  D.  258 ;  Sargent y.StuniL 
83  D.  118. 

Where  the  taking  of  the  property  Is  tor* 
tious,  no  demand  is  necessary.  uoMa  v. 
Boom,  25 D. 258 ;  Sargentr.  StumiySSD,  118. 

Whoever  takes  the  property  of  another, 
without  his  assent,  express  or  implied,  or 
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withoat  the  assent  of  some  one  anthoiized 
to  aet  in  his  behalf,  takes  it,  in  law,  tor- 
tUmsly.    Oabrin  v.  Bacon,  25  D.  258. 

The  possession  of  property  acquired  hr  a 
person  purchasing  trom  a  bailee,  who  nat 
no  authority  to  sell,  is  tortious,  and  the 
owner  may  maintain  replerin  therefor  with- 
out demand  or  notice.    lb. 

The  owner  of  property  may  maintain  re- 
pleTin  therefor  without  previous  demand, 
where  the  person  in  charge  of  ^  the  property 
disposes  of  it  without  authority,  and  not- 
withstanding the  property  is  in  the  hands  of 
a  bomijlde  purchaser,  wiUiont  notice  of  the 
rsal  ownev's  titie.  Trudo  ▼.  Andenon^  81  D. 
795. 

A  demand  and  refusal  to  deliver  ^oods 
need  not  be  proved  in  order  to  maintam  re- 
plevin against  one  who  obtained  the  goods 
by  fraudulent  means,  or  against  his  vendee, 
who  purchased  with  knowledge  thereof. 
Butters  ▼.  ffaughwoui,  89  D.  401 ;  nor  where 
the  parties  had  stipulated  that  the  goods 
should  be  sold  and  tne  proceeds  paid  over  to 
the  one  entitled.     lb. 

Proof  of  a  demand  and  a  refusal  in  re- 
plevin, where  defendant  came  lawfully  into 
possession,  is  not  always  necessary ;  for  no 
demand  and  refusal  are  necessarv  in  re- 
plevin for  property  wrongfully  detained. 
Okmm  V.  JllerriU,  91  D.  428. 

Proof  of  a  demand  and  notice  in  replevin 
for  property  wrongfully  detained  is  but  evi- 
dence of  a  wrongful  detention,  which  is  the 
m^tAyiAl  fact  to  be  alleged  in  the  complaint. 
lb, 

18.  Who  maw  sua.— It  is  not  dear 
that  a  part  of  the  defendants  in  an  execution 
can  replevy ;  but  if  a  party  do  replevy,  they 
wfll  not  be  permitted  to  vacate  the  bond, 
on  the  ffronnd  that  the  other  defendants  are 
notobbgors  in  it     Wilton  v.  King,  14  D.  84. 

18.  jPaities  defendant. —The  owner 
of  property  may  maintain  replevin  against  a 
iheriflTs  vendee,  although  such  action  would 
not  lie  against  tiie  sheriff.    Dodd  v.  MeOraw, 

46  D.  aoi. 

The  owner  of  goods  carried  by  an  express 
company  may,  after  tendering  the  sum 
legslly  due  for  transportation,  and  demand 
snd  refusal,  maintain  replevin  for  the  goods 
against  the  agent  of  the  company  who  has 
them  in  cnstc^y.  Bvekih  v.  BloitOTn^  92  D. 
555. 

Replevin  does  not  lie  aeainst  a  creditor 
who  has  directed  an  attachment  of  goods 
not  belonging  to  the  debtor,  either  slone  or 
jointly  wiw  vxm  attaching  officer,  since  the 
attached  goods  are  in  the  legal  custody  and 
possession  of  the  officer  only.  Bkhard§on  v. 
Seed,  64D.  77. 

Replevin  cannot  be  maintained  against  a 
person  who  has  no  possession  or  control  of 
theffoods  to  be  replevied.    lb. 

The  doctrine  that  an  action  lies  against 
each    of  several    co-trespassers,  and    that 


plaintiff  may  elect  de  meUoribtu  <iamni$,  does 
not  permit  that  one,  after  obtaining  a  judg- 
ment in  replevin  aeainst  one  trespasser,  may 
afterwards  sue  the  other  for  damages,  or 
that  he  may  afterwards  maintain  a  joint 
action  against  both.  Bennett  v.  ^oocf,  79 
D.  705. 

An  officer,  under  a  general  promise  of  in* 
demnity,  but  without  direction  from  the 
execution  creditor  to  levy  upon  any  specified 
property,  seized  chattels  in  execution  under 
a  void  judgment.  In  replevin  against  the 
officer  and  the  execution  creditor,  it  appear- 
ing that  the  latter  never  had  possession  of 
the  goods,— held,  that  the  action  could  not  be 
maintained  as  to  him.  Cfraee  v.  Mitchell,  11 
R.  6ia 

14.  The  affidavit.  —The  affidavit  up- 
on which  a  writ  of  replevin  issues,  if  sub- 
stantially in  the  language  of  the  statute,  is 
sufficient.     Bftrton  v.  Curyea,  89  D.  350. 

15.  •  The  bond  or  undertaking.  — 
Property  was  levied  on  by  a  constable  by 
virtue  of  an  execution  in  his  hands,  and  was 
afterward  replevied  by  one  claiming  title 
thereto  by  purc)<ase  from  the  judgment 
debtor  prior  to  the  levy.  The  plaintiff  in 
replevin  gave  an  undertaking,  in  all  respects 
according  to  law.  Held,  that  on  executing 
such  undertaking,  the  right  of  possession, 
and  all  the  interest  which  the  constable 
had  acquired  by  his  levy,  passed  to  and  be- 
came vested  in  the  plaintiff  in  replevin, 
even  assuming  that  his  alleged  purchase  was 
fraudulent  and  void  as  against  creditors; 
and  such  right  of  possession  and  interest 
are  paramount  to  any  ti>  be  acquired  by  a 
subsequent  levy,  and  if  a  subsequent  levy  is 
made,  and  the  officer  sells  the  property,  such 
plaintiff  in  replevin  has  a  remedy  by  action 
of  replevin  against  the  purchaser.  Crittenden 
V.  Lingle,  841).  370. 

The  Indiana  code  gives  an  action  for  recov- 
ery of  possession  of  personal  property  which 
has  been  wrongfully  taken  or  is  unlawfully 
detained.  The  plaintiff  need  not  ask  for  the 
immediate  possession  of  the  property,  but 
may  leave  the  possession  to  be  determined 
by  the  final  judgment,  in  which  case  the 
bond  and  affidavit  required  where  an  im- 
mediate delivery  is  claimed  need  not  be  filed. 
CatterUn  v.  Mitchell  89  D.  501. 

16.  Custody  of  the  property.  —The 
delivery  of  the  property  under  a  writ  of 
replevin  to  the  plaintiff  in  an  action  entitles 
him,  as  against  the  defendant,  to  the  right  of 
possession  pending  the  determination  of  the 
suit.    Loimy  v.  HaU,  37  D.  495. 

The  person  in  possession  of  personal 
property  may  contest  the  right  to  it,  without 
a  redelivery  thereof.  Oray  v.  Allen,  45  D. 
523. 

In  replevin  the  officer  may  take  the 
property  described  in  the  writ  from  the  pos- 
session of  a  stranger  to  whom  it  belongs,  and 
he  is  justified  by  his  writ ;  but  the  party  in 
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whose  behalf  the  writ  isaued  is  answerable 
for  the  wrong  dona.  JShmmanr,  Clari,  47  D. 
264. 

The  execution  of  a  replevin  bond  gives  ths 
right  of  poMession  to  tiae  defendant  in  a 
suit  for  certain  premises  in  which  a  writ  of 
sequestration  has  issued.  Lmmrd  r.  Cro$$» 
land,  60  D.  213. 

By  the  English  law,  if  the  defendant  in 
replevin  claims  property  in  the  goods  or 
chattels  described  in  the  writ»  the  officer  can- 
not lawfully  deliver  them  to  the  plaintiff 
until  the  question  of  property  has  been  de- 
termined m  his  favor  on  a  writ  of  de  pro- 
prietate probanda,  sued  out  by  him.  In  Mas- 
sachusetts, the  question  of  property  is  to  be 
tried  in  the  replevin  suit.  Willard  v.  Kim' 
haU,  87  D.  632. 

Trespass  is  maintainable  nnder  the  Eng- 
lish law,  against  an  officer  serving  a  writ  of 
replevin  and  delivering  goods  and  chattels  to 
-the  plaintiff,  where  the  defendant  in  replevin 
elaims  property  in  them,  and  the  plaintiff 
has  sued  out  his  right  of  de  proprietaie  pro- 
bandeu    lb. 

When  property  Is  takan  by  plaintiff  In 
replevin,  and  while  in  his  j^ossession  pending 
the  proceedings,  it  dies  or  is  destroyed  with- 
out his  fault,  M  is  not  liable  to  defendant  for 
Hi  value  in  case  of  a  verdict  in  favor  of  de- 
fendant   Bobo  V.  Paaon,  10  R.  593. 

17.  Claim  of  property  by  third  p«r- 
■000.  —  After  a  claim  of  property  iuMrposed 
in  replevin,  the  sheriff  cannot  remove  the 
propertv  even  for  safe  keeping,  or  dispossess 
the  defendant  until  such  daim  is  tried. 
IMerY,  PierKm,  20 B.  612. 

A  writ dewopHetaie pnbandaiM an Inqnast 
of  office,  ana  is  always  issued  by  the  plamtiff 
upon  a  return  of  a  claim  of  property,  and 
the  defendant  cannot  hasten  his  prooeed- 
Ings.    lb, 

Property  found  for  the  claimant  does  not 
eondude  die  plaintiff,  but  he  nay  sne  out  a 
new  writ  of  replevin,    ib. 

If  the  defendant  remove  or  secrete  the 
gocMls  before  the  claim  is  tried,  the  plaintiff 
may  have  a  aqriat  in  withernam  and  ti^LC 
other  goods  of  the  defendant  in  lieu  thereof, 
which  cannot  be  replevied  until  the  original 
distress  is  returned.    Ib, 

In  an  action  of  trespass  for  tsking  away 
^oods,  where  the  defendant  justifies  the  tak- 
ing as  sheriff,  under  a  writ  of  replevin,  and  the 
plaintiff  replies  that  the  taking  was  after  a 
claim  of  property  by  him,  he  must  state 
precisely  the  time  of  making  the  daim.    Ib, 

The  averment  of  a  claim  "at  the  said 
time,"  eta,  referring  to  the  time  mentioned 
in  the  dedaratioDy  U  bad  oo  special  de- 
murrer.   Ib, 

The  party  whose  goods  are  taken  on  a  writ 
of  replevin,  in  an  action  to  which  he  is  a 
stranger,  has  a  remedy  by  action  to  recover 
for  the  goods  taken*  Shpnum  v.  daark^  47 
D.264. 


An  action  eannot  be  maintained  by  the 
owner  of  goods  against  a  sheri£^  or  his  dep- 
uty personally,  for  taking  such  goods  under 
a  writ  of  replevin  against  another  person 
having  them  in  posaeasion.  WiOard  v. 
EhnbaO,  87  D.  632. 

The  ^ure  of  plaintiff  in  a  replevin  suit 
to  maintain  his  action  will  not  render  the 
officer  who  served  the  writ  liable  in  damages 
to  the  defendant^'  or  to  any  other  person 
who  may  have  a  daim  to  the  replevied 
property.    Ib, 

l^e  statute  giving  a  third  person  a  rifiht 
to  contest  the  title  to  property  replevied  be- 
fore sheriff  and  jury  does  not  prevent  the 
party  from  resorting  to  any  other  remedy 
which  the  law  gives  him.  The  statutory 
remedy  is  not  exdusive.  Hagan  v.  Deueu, 
88  D.  769. 

18.  The  writ.  ^  Writs  of  replevin,  in 
this  state,  issue  out  of  the  circuit  court,  as 
other  writs  do,  and  are  there  returnable ; 
and  the  suit  it  docketed,  proceeded  in,  set 
down  for  trial,  and  tried,  agreeably  to  the 
laws  and  practice  of  the  court,  as  other 
actions  are.    Doj^  ▼•  RMm,  21  D.  752. 

To  the  regularity  of  the  writ  of  replevin 
it  is  not  essential  that  the  bond  should  be 
fully  certified  thereon,  or  that  it  should  dis- 
close an  impounding  and  distraining.  ITof- 
mm  V.  Wateon,  23  D.  824. 

A  writ  of  replevin  should  oontain  such  a 
description  of  the  ffoods,  on  its  face,  as 
would  enable  the  sheriff^  with  reasonable 
certainty,  to  distinguish  them  from  other 
property  of  a  like  nature ;  and  it  should  state 
not  only  the  township  in  which  the  property 
was  alleged  to  have  been  detained,  but  the 
partieulMT  place  in  the  township,  when  the 
description  of  the  place  is  necessary  to  iden* 
tify  and  describe  the  proper^  to  be  re- 
plevied.   Stevem  v.  Osiroii,  48  D.  696. 

A  defect  in  a  writ  of  replevin  must  be 
taken  advantage  of  by  special  demurrer,  as 
the  description  would  oe  hdd  suffident 
after  verdict ;  it  would  also  be  deemed  suffi- 
dent if  the  defendant  had  avowed  or  pleaded 
property  in  himself,  as  there  would  then  be 
no  controversy  between  the  parties  as  to 
what  the  goods  were.    Ib, 

The  value  of  the  goods  replevied  need  not 
be  alleged  in  writ  or  declaration  nnder  the 
English  law.  i'omcrpy  v.  TVirnper,  85  D. 
714. 

The  value  of  the  poods  to  be  replevied 
need  not  be  alleged  m  writ  of  replevin  di- 
rected to  a  deputy  sheriff!  Such  ii  the  con- 
struction of  the  statutes  of  Massachusetto, 
and  the  law  it  understood  to  be  the  same  in 
Maine.    Ib, 

Plaintiff's  allegation  of  value  in  a  writ  of 
replevin  to  be  served  by  a  sheriff  or  his  dep- 
uty has,  when  made,  been  held  admissible 
against  him  in  evidence  of  the  value,  but  not 
to  be  conclusive  evidence  of  the  value  of  ths 
property,  even  on  the  question  of  the  juris- 
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dietkiii  of  tho  ooart ;  and  it  is  not  in  any 
WSJ  landing  on  tho  defendant.    /&, 

The  mine  of  goods  to  be  repUried  onght^ 
perhaps,  to  be  alleged  in  a  writ  of  lepleyin 
where  it  is  served  by  a  constable,  because 
his  anthgrity  to  serre  it  is  limited  to  cases 
ie  which  the  sheriff  or  hii  deputy  is  a  party 
and  the  property  does  not  exceed  a  oertain 
ralae ;  and  because  his  authority  in  specific 
esses  must  appear  en  the  face  of  the  writ. 
lb. 

Deocribinff  an  animal  in  a  writ  of  repleyin 
ss  a  *'  heifer^'  and  in  oertifioate  of  appraise- 

is  no  ground  for  dismiss* 


oient  as 


"a  cow," 


ing  the  writ,  particularly  where  the  descrip- 
tion in  the  appraisement  directly  refers  to 
the  writ,  and  dearly  identifies  the  animals 
replevied.     lb. 

Althouffh  an  alias  writ  of  replevin  is  un- 
anthoriaed  and  invalid,  yet  where  the  plain- 
tiff recovers  judgment,  and  the  subsequent 
prooeedings  up  to  the  Judgment  must  be 
nistained  as  m  all  respects  in  accordance 
with  the  statute,  and  tne  judgment  is  the 
Mune  which  would  have  been  rendered  had 
no  aiku  writ  issued,  the  defendant  cannot 
comolain.     liaaoom  v.  Perrott,  97  D.  191. 

19*  Declaration.  —  The  declaration 
in  replevin  must  aaaert  property  in  the 
pbunt^,  either  general  or  speolal,  and  an 
allegation  that  he  was  ''entitled  to  the  pos- 
session "  is  not  enough.  Pattimm  v.  AdamSf 
42D.  C9. 

Tho  daoUration  in  replevin  must  allege 
that  goods  taken  are  plaintiff's  property, 
end  that  they  were  taken  out  of  his  posses- 
sion.   lAaher  v.  Arnold^  62  D.  422. 

In  notions  for  a  tort  it  is  not  in  general 
sufficient  to  allege  that  the  defendant  in- 
jured or  took  divers  goods  and  chattels  of 
the  plaintiff  without  giving  a  description  of 
them }  and  this  more  particularly  is  neces- 
sary in  replevin  and  detinue,  for  the  reason 
that  it  is  only  in  these  forms  of  aotion  that 
the  goods  uiemselves  can  be  recovered. 
8iewen§  ▼.  (hman,  48  D.  696. 

The  rightof  plaintiff  to  recover  in  replevin 
for  one  hnndrad  bushels  of  wheat,  which 
were  measured  out  from  a  quantity  in  pos- 
session of  the  defendant,  is  not  afrectea  by 
the  fact  t^t  he  did  not  brin^  the  suit  for 
the  whole,  althoush  the  evidence  showed 
that  all  the  wheat  belonged  to  him,  and  that 
he  did  not  own  as  a  tenant  in  common  with 
others.     Orouae  v.  Der^fif$hire,  82  D,  51. 

Tho  court  will  not  presume  in  replevin 
that  defendant  came  lawfully  into  possession, 
because  it  is  not  averred  that  he  did  so  un- 
lawfully, especially  as  against  averments 
of  title  in  the  plaintiff  and  an  unlawful  de- 
tention by  the  defendant,  all  admitted  by 
demuner.     Okton  v.  MerriU,  91  D.  428. 

90.  Oomplaint.  *  ~  Place  does  not  be- 
eome  material  by  being  alleged  in  the  com- 

•8attcleii<*7  of  the  detciiptlon  o/  the  property 
In  complaint,  see  note,  48  D.  606-6891 
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plaint  in  an  aotion  of  replevin,  but  may  bo 
stricken  out  as  surplusage.  Oroekar  v.  liam^ 
26  D.  684. 

Replevin  was  commenced  at  common  law 
by  an  original  writ  issued  out  of  the  court  of 
chancery,  and  issued  only  at  Westminster ; 
and  to  remove  the  inconvenience  of  procur- 
ing the  writ  when  required  in  a  distant  part 
of  the  kingdom,  the  statute  of  Marlbndge 
was  pas^iod,  which  dispensed  with  the  original 
writ,  and  substituted  a  proceeding,  upon  a 
complaint  made  to  the  sheriff,  which  was 
called  a  "  proceeding  by  plaint.'*  Andcraon 
V.  Bapler,  85  D.  318. 

''Plaint,'*  in  Illinois  statute  providing 
that  replevin  be  commenced  by  plaint,  has 
the  same  meaning  that  it  had  under  the 
statue  of  Marlbriuge,  and  signifies  a  com- 
plaint that  the  goods  or  chattels  were 
wrongfully  taken  or  are  wrongfully  detained, 
which  is  made  by  means  of  the  aifidavit  re- 
quired by  the  statute.    lb, 

A  complaint,  in  an  action  under  the  code, 
to  recover  possession  of  personal  property  is 
sufficient,  without  any  allegation  of  demand 
and  refusal,  where  it  merely  alleges  that 
the  same  is  the  property  of  the  plaintiff^ 
and  that  the  defendant  has  become  possessed 
of  and  wrongfully  detains  it.  Oleaon  v. 
limrUl,  91 D.  428. 

Under  the  allegation  that  defendant 
"wrongfully  detains,"  plaintiff  may  prove, 
in  an  action  under  the  code  to  recover  pos- 
session of  personal  property,  either  a  wrong- 
ful taking,  a  demand  and  refusal,  or  facts 
which  render  a  demand  necessary  where  the 
original  taking  was  lawful.  Proof  of  any 
facts  showing  that  the  proportv  was  wrong- 
fully detained  at  the  time  of  the  commence- 
ment of  the  action  will  satisfy  the  allega- 
tion of  the  complaint,  and  entitle  the  plain- 
tiff to  recover,    lb, 

A  description  of  property  in  the  complaint 
in  replevin  as  "  one  white  shoat  of  the  value 
of  fourteen  dollars,"  is  sufficiently  explicit. 
OnstaU  V.  Beam,  95  D.  695. 

21.  Katters  of  defense.  —  Property  in 
a  stranger  is  pleadable  in  replevin.  Monk 
V.  Pfer,  26  D.  131. 

A  trespasser  sowing  wheat  on  land  cannot 
maintain  replevin  against  the  true  owner, 
who  enters  into  actual  possession  and  outs 
the  grain.  Therefore,  in  replevin  brought 
for  cutting  grain  sown  by  the  plaintiff  on 
land  in  his  possession,  evidence  is  admissible 
on  the  part  of  the  defendant  to  show  that  he 
was  the  real  owner  of  the  land,  and  as  such 
entered  into  possession  and  took  the  crop  ; 
and  that  the  plaintiff  was  merely  a  tres- 
passer.    EHUoU  V.  PitweU,  36  D.  200. 

A  defendant  in  an  action  of  replevin  in 
this  state  may  avail  himself  of  a  delivery  to 
him  of  the  same  property  pursuant  to  a 
writ  of  replevin  issued  out  of  a  court  of  com- 
petent jurisdiction  of  another  state,  pre- 
viously, while  the  parties  to  the  action  and 
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the  moTferty  in  dispato  were  within  the 
Jurisdiction  and  nibJMt  to  the  law  of  the 
plaoe  of  delivery.   Lcwrp  ▼.  HaU,  37  D.  495. 

A  miniaterial  officer  cannot  defend  under 
procese  fair  npon  its  face  alone,  where  the 
object  of  the  action  to  which  he  is  defend- 
ant, is,  as  in  repleyin,  hat  to  reooTer 
possession  of  the  goods  seiied  under  the 
process :  he  mnst^  in  all  snch  cases,  in  addi- 
tion to  the  process,  show  by  the  production 
of  a  valid  judgment,  that  the  court  which 
isened  it  had  authority  to  do  so.  Beadi  t. 
Bcijford,  40  D.  46. 

Where  a  manufaoturing  corporation  ae- 
sigued  its  property  to  one  of  its  orediton 
^lrho  was  also  a  stockholder,  and  whoee  in- 
aiyidual  property  was  liable  to  execution 
against  the  corporation),  upon  condition  that 
he  apply  it  toward  the  payment  of  his  claim, 
and  pay  back  any  surplus  to  the  corporation, 
if  such  property  is  seized  under  execution 
•gainst  the  corporation  as  its  property,  in  a 
suit  by  another  creditor,  and  the  former 
ereditor  and  stockholder  brings  an  action  of 
lepleTin  against  the  attaching  officer,  the 
laitar  cannot  raise  the  question  whether  the 
property,  although  belonging  to  such  cred- 
itor and  stockholder,  could  m  attached  for 
the  debt  of  the  corporation,  it  haying  been 
seised  as  the  properW  of  the  ootporation. 
8€uraefU  ▼.   WebtUr,  4SD.  748. 

The  objection  to  the  sufficienpy  of  a  plaint 
in  replevin  should  be  urged  by  motion  to 

2uash,  and  comes  too  late  on  the   triaL 
\rmm  v.  KeUer,  83  D.  268. 

That  property  is  in  the  possession  of  a 
XJiAted  States  Marshal  by  virtne  of  process 
of  a  United  States  oourt^  is  an  impregnable 
defense  to  an  action  of  replevin  for  the  same 
property  in  a  state  ooork  Booth  v.  Abkman, 
84  D.  711. 

A  defendant  in  replevin  who  prevents  an 
officer  from  delivering  property  replevied  to 
plaintiff  by  attaching  it  upon  a  writ  in  his 
own  flavor,  cannot  objeet  to  the  prosecution 
of  the  replevin  on  the  ground  of  such  non- 
delivery.   Pomerop  v.  Trknpert  86  D.  714. 

Where  the  plaintiff,  in  a  writ  of  replevin, 
has  caused  the  officer,  to  whom  the  writ  was 
eommitted,  to  bring  an  action  aoainst  the 
defendant  and  another  officer  for  taking  the 
replevied  property  out  of  his  hands  by  writ 
of  attachment,  before  its  delivery  to  the 
plaintiff^  such  suit  is  between  different  part- 
ies and  for  a  difforent  cause,  is  no  bar  to  the 
replevin  suit^  and  is  no  ground  for  dismiss- 
ins  it.    lb. 

Where  the  plaintiff  in  a  replevin  suit  has 
begun  an  aeticA  as  executor  against  the  de- 
fendant and  his  officer,  for  the  conversion  of 
the  replevied  property,  and  it  fails  to  appear 
that  tne  conversion  relied  upon  ii  the  same 
act  for  which  the  replevin  is  brought^  it 
oannot  aff»ct  the  replevin  suit  lb. 

An  action  to  recover  the  possession  of 
personal  property  may  be  defeated  by  a 
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showing  that  during  the  pendency  of  the 
action,  and  before  a  trial  thereof,  the  de- 
fendant has  been  required  to  deliver,  and 
has  delivered,  the  property  to  a  third  per- 
son, entitled  to  its  possession  as  anunst 
both  plaintiff  and  defendant  Botamder  t. 
Gentry,  06  D.  162. 

82.  Plea  or  answer.  —The  ffeneral  is- 
sue in  replevin  admits  the  right  of  property 
to  bc^  in  the  plaintiffs  Harper  t.  Baiett  16 
D.  112. 

Under  the  general  ntoa  of  property  with- 
out further  special  piea»  eviaenoe  of  a  do* 
livery  ton  defendant m  an  aotion  of  replevin, 
of  the  same  property  in  a  prior  undeter* 
mined  action  m  another  state,  may  be  re- 
oeived. .  Lowrjf  v.  HdUf  37  D.  495. 

The  ffeneral  issue  in  an  aotion  of  replevin 
is  simply  a  denial  of  the  taking,  and  Mmits 
the  pfsuiitiff's  property  in  the  thing  taken* 
SaxJord  Mfg.  Co.  t.  moffin^  40  D.  198. 

Where  an  answer  in  replevin  does  not 
deny  the  value  of  the  property  alleged  in 
the  complaint  evidence  as  to  its  value  should 
not  be  admitted.     TuOg  v.  JTaHbe,  96  D.  102. 

88.  Flea  In  abatement.  —The  rem- 
edy where  property  in  eustodia  leg'e  has  been 
replevied  is  net  a  motion  to  quash,  espeo- 
iaUy  where  the  writ  has  not  been  returned. 
The  defense  should  interpose  a  plea  in 
abatement  or  in  bar.  Bagan  t.  DeuelL  88 
D.  769. 

84.  Kon  oeplk.  —The  plaintiff  in  re- 

S levin  must  show  an  unlamul  toeing  or 
etention  to  support  the  issue  on  his  part 
under  a  plea  of  non  eepiL  Shnpeom  v.  JTc- 
Farkani,  29  D.  602. 

Notk  eepU  and  proper^  in  another  may  be 
pleaded  together  in  replevin.    lb. 

The  plea  of  non  eepft  in  replevin  admits 
property  in  plaintifl^  Mid  takes  issue  on  the 
caption  and  detention  only.  MadbbUey  v« 
McGregor,  3!  D.  622. 

85.  Atowt;^. — The  seneral  issue  and 
notice  in  replevm  under  we  Massachusetts 
statute  of  1S36,  a  273,  are  equivalent  to  a 
common  law  avowry,  or  plea  of  property  in 
another,  with  a  suflxestionof  a  retam. 
Hoffman  v.  AoUs,  89  D.  711. 

86.  Byidenoe,  generally.  —The  de- 
fendant in  replevin,  under  a  plea  of  prop- 
erty in  a  stranger,  may  prove  that  a  sale 
by  such  stranger,  under  wnich  the  plaintiff 
claims,  was  fnudulent  Qvmcg  v.  HaU,  11 
D.  198. 

Bvidenoe  that  the  property  was  taken 
bv  force,  may  be  given  in  an  aotion  of  re* 
plevin,  to  exmanoe  the  damages,  altfaon|;k 
issue  is  Joined  on  the  question  of  ownership. 
Moore  V.  Shenk,  46  D.  618. 

The  plaintiff  in  replevin  mav  prove,  in 
mitigation,  as  the  defendant  m  trespass 
may,  a  return  of  the  property,  or  a  part  of 
it.  to  the  defendant  after  the  suit  was  oom* 
menced  and  l>efore  judgment.  Booth  t. 
Ableman,  88  D.  73a 
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In  mttigatioa  ol  damagei,  paymente  on  » 
judgment  nnder  which  th«  omoer  had  Mued 
goods  on  execution,  though  made  alter  the 
eommenoement  of  a  replevin  snit  agamst 
tho  officer  to  lecoter  ue  lamo^  ahoud  be 
ftdaitted  in  eyidenoo  for  the  plaintiff  in  that 
•ait  Bnt  it  aeems  that  the  plaintiff  ought 
not  to  be  allowed  to  prove  the  pajaent  of 
the  jadgmcnt  after  the  rait  wac  commenced, 
in  bar  of  the  defendant*!  right  ol  recovery. 
76. 

A  plaintiff  in  replevin  who  has  obtained 
poesflssion  of  the  property  under  the  statute, 
and  against  whom  the  defendant  seeks  judg- 
ment for  a  return  ol  it,  or  the  value  in  case 
s  return  cannot  be  had,  may  show  that  the 
value  is  less  than  that  alleged  in  the  com- 
plaint, although  the  answer  does  not  deny 
each  alleged  value,  /embms  v.  Siecmka,  SlS 
D.  676. 

Evidence  aa  to  the  kind  or  quality  of 
Inmber  in  dispute  is  admissible  for  plaintiff 
in  replevin  as  a  means  of  showing  its  value, 
and  also  as  bearing  upon  the  question  of 
ownership,  where  there  is  a  contest  over 
lumber  from  two  different  mills,  and  there 
is  a  great  difference  in  the  quality.    lb, 

Tm  receipt  by  a  bailee,  acknowledging 
the  ownership  of  a  general  owner  in  prop- 
erty bailed,  is  admissible  as  part  of  the  res 
geikt,  in  an  action  of  replevm  brought  l^ 
the  latter  for  the  property  alter  the  bailee 
hss  wnmgfully  tnmaferred  it  to  another. 
Bmion  v.  OmTfea,  89  D.  350. 

87.  Burdan  of  prool  — The  onus  of 
proof  is  not  thrown  on  defendant  by  a  plea 
of  property  in  replevin,  and  therefore  he  is 
not  entitlea  to  commence  and  conclude  the 
sigumeni.  Mankr.  Pkr,  26 D.  181 ;  IW* 
aer  v.  Cool,  86  D.  449. 

Hie  plaintiff  in  replevin,  to  recover,  must 
prove  toat  he  was  entitled  to  the  possession 
of  the  property  in  controversy  at  the  com* 
meacement  of  the  action.  Aldm  v.  Ckaroer, 
81  D.  480. 

Ibe  burden  of  proof  is  upon  defendant  to 
psove  the  amount  before  he  can  have  judg- 
ment in  replevin  for  the  value  of  the  prop- 
erty and  damages  for  its  detention,  where  his 
answer  in  the  replevin  suit  alleges  that  he 
holds  the  ^oods  as  marshal  or  sheriff  nnder 
an  execution,  eta,  but  does  not  show  the 
amount  of  the  execution.  Boothr,  AbkmouL 
88  D.  780. 

M.  Tryinff  question  of  title.*— Title 
to  realty  may  be  tried,  incidentally,  in  re* 
plevin  or  other  transitory  action.  MUoti  v. 
Powefl^  S6  D.  200;  Harkm  v.  Harlan,  58  D. 
612. 

Where  in  an  action  of  replevin  the  ime 
made  is  the  question,  in  general  terms,  of  the 
ehumant'a  right  of  property  in  the  goods, 
and  the  only  pleading  oef ore  the  court  at 
thai  time  la  the  claimant's  answer,  in  which 

*  Raising  question  of  title  to  land  la  rsplevlut 
•es  note,  As.  4»-4ai 
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he  does  not  plead  his  title  or  inform  the 
opposing  party  or  court  on  what  title  he  in* 
tends  to  rely  to  maintain  his  claim  to  the 
property,  but  afterwards  relies  on  a  trust 
deea  for  that  purpose,  the  opposing  party 
must  be  allowed  to  impeach  tne  vahdity  of 
such  deed.    Lmn  v.  WrigfU,  70  D.  282. 

After  the  conveyance  of  land  on  which 
was  a  growing  crop,  the  crop  was  taken 
under  an  exeontion  acainst  the  grantor.  In 
an  action  of  replevin  by  the  grantee  sgainst 
the  sheriff,  —  held,  that  the  latter  might 
show  that  the  conveyanoe  was  made  to  de- 
fraud the  grantor's  creditors.  Fkrei  v.  BUI, 
24  R.  641. 

29.  Inatructioiui.  —  Evidence  of  own- 
ership in  replevin,  being  a  disputed  fact,  is 
for  the  jury,  and  the  court  cannot  instruct 
them  that  the  evidence  shows  title  in  one  of 
the  parties.    McDonald  v.  Scaifst  61  D.  666. 

An  instruction,  "  if  you  believe  from  tiie 
evidence  that  the  property  in  question  was 
plaintifTs,  you  must  find  the  defendant 
guilty f"  given  to  the  jniry  in  an  action  of 
replevm,  is  technically  erroneous  in  not  em- 
bracing proof  of  a  demand;  but  where  the 
record  shows  dear  proof  of  demand  before 
suit,  and  the  evidence  sustains  the  verdict, 
the  appellate  court  will  not  reverse  the 
judgment.    Jarrard  v.  Harptr,  92  D.  84. 

80.  TheTerdictoffln^Qng.— Thejury 
ii  authorised  to  assess  the  value  of  property 
in  all  cases,  under  sect.  11,  chapter  132, 
Wisconsin  KeviMd  Statuten,  where  they 
find  that  the  defendant  in  replevin  is  enti* 
tied  to  a  return,  whether  he  waives  it  or 
not.  Farmen*  L,  S  T,  Co,  v.  Commercial 
Bank,  82  D.  689. 

The  verdict  in  replevin,  **  we,  the  jurv, 
find  the  defendant  guil^,"  is  not  precisely 
right ;  but  the  finmng  is  equivalent  to  a 
finding  of  property  in  the  plamtiff  in  a  case 
where  the  proceedings  were  ore  temu.  Jar* 
rard  v.  Harper,  92  D.  84. 

A  verdict  for  the  plaintiff  in  replevin 
transfers  title  to  defendant,  it  seems,  on  a 
plea  of  property  and  retention  by  the  de- 
fendant.   Herdic  v.  Toang,  93  D.  739. 

81.  BecoTery  of  value  of  property 
sued  for.  —  The  jury  are  to  assess  the 
full  value  of  goods  in  replevin  where  the 
pleadin|^  and  evidenoe  show  that  the  party 
reoovermg  is  the  general  owner,  or  is  a 
bailee,  and  connects  himself  with  the  gen- 
eral owner.    BooUi  v.  Ableman,  88  D.  730. 

The  jury  are  to  find  only  the  valae  of  the 
party's  interest  who  recovers  in  replevin  if 
the  pleadinp[s  and  evidenoe  show  that  he  has 
only  a  special  interest  in  the  property,  and 
that  the  general  proper^  is  in  the  other 
parW.    lb. 

Where  propertv  is  replevied  from  a  sheriff 
or  marshal  who  holds  it  under  execution, 
and  who  has  only  the  execution  creditor's 
interest  in  it,  the  value  of  the  officer's  inter- 
est is  the  amount  of  the  execution,  with  in* 
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ttreit  and  oosti  thoreon;  and  shoiild  he 
recoTor,  the  amount  of  his  leoovery  will  be 
limited  to  this  amount,  where  the  valaa  of 
the  proper^  is  neater  than  the  amount  of 
the  execution.    lb, 

88.  Becovery  of  daniago*  in  Itoa 
of  pOM6Mio&.* —  In  an  action  of  rsplevin 
the  iury  ma^  gire  snoh  damaffes  as  they 
think  the  pUuntiff  is  justlj  entiued  to,  as  an 
equiralent  for  the  injury  sustained.  Darm^ 
T.  Oamawaif,  8  D.  557. 

The  measure  of  defendant's  damages  in 
action  of  replenn,  in  the  absence  of  cTidence 
of  fraud,  nudioe,  negligence,  or  oppression, 
is  the  Tidue  of  tiio  property  at  tiSe  time  it 
was  replevied  by  the  plaintifi,  with  interest 
to  the  time  of  the  trial.  BerthM  t.  Fox,  97 
D.  2iS ;  McDonaldr.  Secift,  51  D.  556. 

Damages,  where  the  property  IcTied  Qppn 
is  replened  from  the  sheriff,  and  the  Terdict 
is  for  the  defendant,  will  be  the  amount  of 
the  execution,  with  interest  and  costs,  if  the 
value  of  the  property  exceed  such  amount ; 
and  if  it  be  leas,  the  damages  will  be  for  the 
full  value  of  the  property.  Jetmmgf  ▼. 
Johnmm,  40  D.  451 }  Atfd^s  t.  Dohrmam.  51 
D.450. 

Hm  measure  of  damages  in  replerin  may  be 
less  than  the  Talue  of  the  property  in  a  proper 
case,  as  it  may  go  beyond  tiie  value  to  com* 
pensate  for  injustice  and  outrage.  Herdk  ▼• 
lowig,  93  D.  739. 

The  measure  of  damages  in  replevin  for 
logs  cut  from  an  adjoining  tract  through  a 
Uma  JSde  mistake  as  to  the  boundary  line,  and 
transported  to  a  boom,  is  the  yalue  of  the 
logB  at  the  boom,  less  the  cost  of  cuttings 
hauling,  and  driring  them  there,     lb. 

In  replevin  of  property  having  a  usable 
value  (as  a  horse)  the  value  of  its  use,  dur- 
ing the  time  of  detention,  is  a  proper  item 
of  damages.    AUm  v.  Foob,  10  R.  641. 

Where  the  defendant  in  replevin  puts  it 
out  of  officer's  power  to  execute  the  writ  and 
deliver  the  property  to  the  plaintifl^  the 
plaintiff  may  proceed  in  the  cause,  and 
recover  damages  for  the  full  value  of  the 
TOoperty  as  well  as  for  the  detuition. 
Pomerof  v.  Trhnper,  85  D.  714. 

Replevin  sounds  in  damages  as  trespass ; 
and,  it  seems,  exemplary  damages  may  be 
given  where  there  has  been  outrage  in  the 
»lung,  or  vexation  and  oppression  in  the 
detention,  fferdic  v.  Toutifff  98  D.  789; 
MeD(mM  v.  Sca^e,  61  D.  556. 

88.  When  defendant  is  entittod  to 
a  retnm  of  property  replevied.  — In  re- 
plevin by  a  mortgagee  against  a  mortgagor 
of  chattels,  where  the  mortgage  was  not 
recorded  in  the  proper  county,  and  the  goods 
have  been  attached  by  a  creditor  of  the  mort- 
gagor, the  defendant,  upon  a  ludgment  of 
non-suit,  because  no  wrongful  taking  or 
detention  was  shown,  cannot  have  a  return 

*  Damsgei,  what  may  be  recovered  as,  fee  note, 
ttR.  284-287. 
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of  the  pnmerty  awarded,  he  not  being  en- 
titled to  uie  possession  against  the  mor^ 
gagee^  nor  liable  to  the  attaching  officer* 
Qimpion  v.  MeFarUmi,  29  D.  602. 

A  defendant  cannot  have  judgment  fern 
return  of  the  property  where  he  prevails 
under  a  plea  of  wm  cepk  in  replevin,  but  he 
may  have  a  return  awarded  where  he  pleads 
property  in  himself  or  another.    Hk 

Tne  consignee  of  goods  is  entitled  ton 

tudgment  for  their  return  in  replevin 
»rooght  against  him  by  one  who  daims 
that  they  were  obtsined  from  him  by  the 
consignor  by  a  fraudulent  purchase,  where 
such  consignee  has  made  advances  in  sood 
faith,  without  notice,  on  the  credit  of  the 
l^ooda,  and  a  verdict  is  accordin|(ly  returned 
in  his  favor,  although  he  has,  smoe  the  trial 
commenced,  collected  the  amount  of  an 
acceptance  belonging  to  an  agent  of  the 
consignor  deposited  with  him,  by  such 
agent,  as  collateral  security  for  the  same 
advances,  until  the  arrival  and  approval  of 
the  goods,  under  an  agreement  with  the 
as[ent  that  if  the  oonsignee  is  not  satisfied 
with  the  goods  on  arrival  he  may  require  the 
a|(ent  to  pay  him  his  advances  and  commis- 
sions and  take  back  the  goods  and  aocept- 
ance.    Hoffnum  v.  AoUe,  39  D.  711. 

Where  Ae  writ  commanding  an  officer  to 
replevy  a  oertein  number  of  bamls  of  mack- 
erel is,  with  the  assent  of  the  defendant, 
executed  by  taking  in  part  two  half -barrels 
as  equivalent  to  one  barrel,  the  defendant 
cannot  claim  a  return  thereof  on  the  ground 
that  the  officer  seised  property  not  described 
in  his  writ    Oatdmer  v.  Lane,  86  D.  779. 

One  co-tenant  cannot  maintam  replevin 
against  the  other  for  tiie  oommon  property. 
And  where  he  brings  such  action  against  his 
co-tenan^  and  fails  on  that  ground,  the  de- 
fendant is  entitled  to  a  indgmont  for  the 
return  of  the  proper^.  WWim  v.  WiAam^ 
99  D.  787. 

84.  The  Judgment  ftndhowentered. 
— A  general  judgment  for  damages  in  re- 
plevin said  to  be  good  without  otherwise 
specifying  the  value  of  the  property  sued 
for.    Monk  v.  Pkr,  26  D.  131. 

Under  the  Texas  statote,  in  order  to  ren- 
der judgment  in  an  action  of  replevin,  it  is 
essentisi  that  the  value  of  the  property 
should  be  ascerteined,  and  the  sheriff  is  re- 
quired to  assess  ite  value  when  toking  the 
bond  required  of  the  daimant,  This  esti- 
mate may  be  acquiesced  in  by  the  parties  to 
toe  suit,  and  token  as  the  true  value  for  the 
purpose  of  rendition  and  enforoement  of 
judgmenti  but  it  has  never  been  held  tlial 
the  estimate  of  value  thus  made  waa  eon- 
elusive  upon  the  parties.  Lkm  v.  Wtigk^ 
70  D.  282. 

The  judgment  in  replevin  against  one  or 
two  fomt  tokers  for  a  portion  of  chattela 
token  and  nominal  damages,  under  which 
all  the  property  is  recovered,  souse  of  il^ 
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hoirfrer,  m  %  daamged  oonditioiif  ia  a  bar 
to  a  subtequent  action  aeamst  both  taken 
lor  further  damage*  for  tLe  taking  and  de- 
tention.   BemwUr.  Hood,  70  D.  70o. 

The  defendant  in  replerin  may  waive  tiie 
ntoin  of  proyerty  and  take  jndgxnentfor  iti 
Talne  alome,  m  Wiaooosin,  where  the  plain- 
tiff has  obtained  poieeenion  of  the  property, 
and  the  jury  find  the  defendant  entitled  to 
ponearon.  Farmen*  L.  S  T,  06,  ▼.  Comr 
menial  Bank,  82  D.  689. 

86  —  and  haw  enftrood.  —An  exeon- 
tioQ  iesned  to  enforoe  a  judgment  for  the 
retom  of  property  in  replevin,  or  iti  value, 
may  not  he  resisted  npon  the  ground  that 
the  property  has  boMi  destroyed  by  the 
set  c2  God.  De  Thotmu  v.  WiAerhv,  44  R. 
542. 

86.  Suing  out  second  writ  after 
judgment. — After  a  judgment  in  replevin 
against  a  defendant,  he  cannot  sue  out  an- 
other writ  of  replevin  to  prevent  execution 
sffainst  himself,  and  to  proeure  a  restoration 
of  the  property  to  himself ;  and  if  such  second 
writ  is  issued,  the  eourt  will,  on  application, 
supersede  the  writ  if  it  be  not  returned,  or 
•et  it  aside  as  izreffularly  issued  if  it  is 
returned.    lUom  v.  Jowdea.  71  D.  101. 

IIL    BEMaDiii  VFOv  Rkflxvin  Bondi. 

87.  Validity  of  the  instrument.  ~ 
A  plaintiff  in  an  action  of  replevin,  when  he 
sneeeeds  on  the  issue  of  property,  recovers 
the  whole  in  damages^  and  a  condition  in  a 
bond  given  by  the  defendant,  to  return  the 
property  to  the  plaintiff  if  it  should  be  so 
adjudged,  is  void.    Moon  v.  Shatk,  45  D. 

Defendants  executed  a  bond  for  the  pur- 
poee  of  proouring  a  writ  of  replevin,  which 
Dond  a  justice  m  the^  peace  approved  and 
thereupon  issued  a  writ  of  replevin  for  cer- 
tain property  in  plaintiff's  possession,  and 
which  he  claimed  to  own.  The  property  was 
taken  under  the  writ.  The  value  of  the 
proi>erty  exceeded  the  amount  for  which  the 
justice  of  the  peace  had  jurisdiction,  and  on 
the  hearing  of  the  cause  the  justice  dismissed 
the  proceedings  on  that  ground,  and  directed 
a  return  of  the  property  to  the  plaintiff. 
The  defendants'  refusing  to  return  tne  prop- 
erty, this  action  was  brought  upon  the  bond. 
ffMt  that  the  iustioe,  not  having  jurisdic- 
tion of  the  subject-matter,  the  bond  was 
void  and  no  action  could  be  maintained 
thereon,  and  that  the  defendants  were  not 
estopped  by  the  recitals  in  the  bond.  Cqf^* 
tt^  V.  Dm^feon,  10  R.  126. 

88.  Bight  to  proceed  upon  the  bond. 
—  An  execution  is  not  an  execution  upon  a 
judgment  in  replevin,  so  that  upon  its  return 
unsatisfied  an  action  upon  the  replevin  bond 
een  be  maintained,  where  after  judgment  for 
the  defendant  in  replevin  for  the  value  of 
the  property,  the  execution  is  issued  in  form 
IB  a$mtmfmU,  and  purporting  to  be  issued  in 
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favor  of  a  plaintiff:     Wittkmur.  VaO,  80  P. 
76. 

89.  ICattam  of  defianea.  —Giving  a 
bond  conditioned  to  retain  the  property  re- 
plevied will  preclude  defendant  from  assert- 
mg  that  less  propertv  waa  replevied  tiian  ii 
deeofibedintheboncL  KmowUo  r.  Lord,  %i 
D.  62S. 

40.  Amount  rooovarabla.— The  meas- 
ure of  damages  in  an  action  on  a  replevin 
bond  is  the  amount  of  judgment  recovered 
in  the  replevin  suit^  when  a  return  of  the 
property  is  waived  and  a  judgment  for  its 
value  obtained,  in  aoooidanoe  with  the 
statute;  and  the  damages  cannot  be  reduced 
by  showing  that  the  j^aintiff  in  the  action 
on  the  bond  was  but  a  part  owner  of  the 
property.     WilUana  v.  VaO,  80  D.  76. 

A  judgment  in  an  action  against  the  sure- 
ties on  a  replevin  bond  cannot  be  given  for 
more  than  the  penalty  and  costs.  Interest 
is  not  recoverable.  Ffruerv.  LiUUt  87  D.  741. 

BBPIiIOATIOV. 

In  actions  at  law,  generally,  see  FuamirG. 

49^4». 
In  equity  pleading,  see  PuiAnxiiG,  80^  00. 
Necessity  and  si&cienoy  o^  ander  eodes^ 

see  Flsading,  130^  181. 
Necessity  of,  to  counter  daim,  see  8n-0tv, 

eta,  89. 


Duty  of  corporations  to  maks^  annually 

see  Corporations,  148. 
Of  auditors,  see  Auditors,  1,  2. 
Of  commissioners  in  partition,  «ee  PiJm* 

TION,  21. 
Of  commissioners  in  proceedinffs  to  sell  ia* 

fants'  lands,  see  iNVAiVTa,  11. 
Of  referee,  review  of,  see  BjOTEBXiroi,  0-11. 
Of  surveyors,  as  evidence,  see  ^mamoM, 

225. 

BBFBE8XNTATI0ir& 

As  estoppels  in  pais,  see  Estopfrl,  42. 

By  vendor,  on  sale  of  land,  see  VxNDoa  Avn 

PUBCHASXB,  18. 

Distinguished  from  warrantiei^  see  Imr^ 

▲Nca,  13. 
In  fire  policy,  see  lasuiuiroB,  49,  60. 
In  life  msuranoe,  see  Ixsubakck,  70. 
In  ukarine  insurance^  see  Ikburakcb,  116- 

119. 
Measrre   of   damages   for  fraudulent,  see 

Damages,  34. 
Of  agent,  when  bind  principal,  see  AcBior, 

Of  maker  of  note,  to  purchaser,  see  Bnjj 
AND  NOTXS,  144. 

When  fraudulent,  see  Fraud,  2-S. 

SEPBE8SNTATIVS& 

Competency  of   parties  in   actions  by  er 
against,  see  Witnesses,  27. 

See  Executors  and  Adminutratobi. 
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UmI  €it  aae  Pabikmi»  10. 

BSPTJBUOAXZOV. 
Of  wiUi^  aae  Wnxa,  8L 

BEFUGNAKOT. 

EffMt  of,  ill  stotntM,  mo  Statu«»  64. 
E£feot  of,  in  wilb,  see  Wills,  74. 
In  Terdiot^  effect  of ,  see  Trial,  IOC 
Setting  ande  Terdict  f  or,  eee  Nkw  Tbial,  88. 
Striking  oat  allegations  for,  see  FuusDiQ^ 

BXF0TATIOV. 

Of  house  or  inmates  charged  to  be  disocdeily, 

see  DxaoBDBRLT  Houses,  7. 
Froof  of  marriage  by,  aee  Mahbisqi  ami> 

BivoHCi,  16. 
Whan  admissible  as  eridcnoe,  see  Smmoi, 

64. 

KTt-aAT.B 

Bjf  seDar  of  goods,  upon  bnyer's  daf anlt^  see 

SAun,  112. 
Of  landt   for  non-payment  of  pcios^  see 

VnrDOB  A2ri>  PuBCHAasB,  60. 
Ola  axeoation,  for  failnra  to  fnlfiU  pwwhaa^ 

*  aee  Bxbouyion,  111. 
Whan  proper,  see  Judioial  Samm^  11* 

SBS0I8SI0V. 

Jurisdiction  of  equity  to  grants  see  lfii|UiTi,41. 

Of  auction  sale,  see  Attoiioh,  16. 

Of  contracts,  see  CoMTKAon,  Vlll. 

Of  oontracts  for  sale  d  chattels,  sea  Salh^ 

106-112. 
Of  oontracts  for  sale  of  land,  sea  Vsnxm 

AMB  PUBOKASBB,  74-80L 

BS8B&VATIOK& 

B|y  aasignor  for  oreditorsi  sea  AMiiWiri'% 

etc,  21,  22. 
In  deeds,  sea  Duds,  00. 
In  grants,  see  Grants,  Iti 
Ll  toassi^  see  Lxabks,  10. 

BBS  GBSTJB. 

What  admissible  as,  genaraUy,  mo  Bfz- 

mnroi,  71-74. 
Oa  trials  for  murder,  see  Homonn^  it» 

BB8IDBN0B. 

Defined,  sea  Domicilb,  2. 

Change  o^  see  Domioilb,  6. 

Demand  of  payment  at  place  of,  mo  Boxs 

AND  Notes,  175. 
Jurisdiction  as  dependent  on,  see  Equttt,  24. 
Kecessity  of,  to  constitute  adverse  holding, 

see  Advbrsb  Posssssioh,  10-12. 
Of  oorporations,  see  Corporatioks,  9. 
Of  foreign  oorporation,see  Corfobatioh8,184. 
Ptrorisions   in    life   policy  respecting,    see 

Insurance,  77. 
Qaastions  of,  in  divorce  cases,  see  Marriaob 

Avo  DrvoBOiH  61. 


— BBBISTOrO  omoxBs. 

IS  aad  Amerlean  Reports,  seo  Toinmet* 
BB8IDUABT  0ULX7BB. 

Operation  and  effect  of,  see  Wills,  63-87« 


Bights  o^  see  Lroagirs,  17. 

BB8IDX7UBL 

Bight   of  advanced  child  to  shars  in«  aae 

Abyancbmrnt,  10. 
What  is  a  part  o^  see  Wnxa,  83-66. 

BBBIGNATION. 

Of  eorporate  officers,  see  CoRFOBATiDiri,  144. 
Of  guardians,  see  Ouardian  and  Wass^ 

Of  offioars,  generally,  see  Onrxanta,  16. 

Of  personal  representatives,  sea  ExBumNiBf 

AND  Al>MINiarBATOB8,  27. 

Of  trustees,  see  Trusts,  62. 

BBSISTINa  0FFI0BB8. 

Bight  to  resist  wrongful  arrest  see  Abbhil 
28. 

1.  JnxiBdiotloiL — An  assault  on  and 
rssistanoe  to  an  officer  acting  in  the  execu- 
tion of  his  powers  as  suoh,  is  an  olfonse  in- 
dictable at  common  law.  ^Me  v.  Dommtr, 
SOD.  482. 

An  offender  may  be  proceeded  against  as 
at  common  law,  though  a  statute  has  su- 
peradded to  the  <^fonse  a  higher  penalty. 

3.  What  oonstitatas  the  oflbnatt.  — 
No  one  is  justified  in  resisting  an  officet 
acting  under  process  that  he  is  legally  au« 
thorised  to  obey.  State  v.  Melfa&,  66  D. 
660. 

8.  Indiotment.^ — An  indiotmeut  for 
impeding  an  officer  in  his  execution  of  civil 
process  must  show  the  nature  of  the  process, 
so  far  that  the  court  may  see  whether  it 
was  legal,  and  that  the  officer  had  authority 
to  serve  it,  and  the  mode  of  resistance 
should  be  set  out,  as  also  that  in  which  the 
process  was  attempted  to  be  executed,  and 
tt  must  ako  appear  from  it  that  the  persons 
impeding  the  officer  knew  of  the  character 
in  which  ha  acted.  State  v.  JOowner,  80  D. 
482. 

An  indictment  for  knowingly  andwilfolly 
resisting  an  officer  need  not  aver  that  the 
officer  informed  defendant  at  the  time  that 
he  acted  under  the  authority  of  a  warrant. 
It  is  not  neoessary  that  the  indictment 
should  set  forth  the  acts  of  the  <^oer  at 
length,  or  show  that  in  making  the  arrest  he 
complied  in  all  respects  with  the  requisites 
of  the  statute.  State  v.  ireeman^  74  D. 
817. 

The  time  of  the  commission  of  the  offense 
of  resisting  an  officer  in  the  execution  oi  lesal 
process  is  immaterial,  and  need  not  be 
proved  as  laid  in  an  indictment ;  and  where 
it  is  alleged  under  a  videSoet,  it  is  nugatory, 
and  not  traversable,  and  if  repugnant  to  tha 
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fMlk  HdoMnot  Titiato  the  mdietiiiant»  botihe 
mddket  itodf  may  be  lejeoted  as  eorpliuage. 

4.  Xatters  of  detonaa.— »Ab  offioer 
•eizmg  under  attachment  property  not  that 
of  the  defendant^  oaanot  be  lawfully  resisted 
by  the  real  owner,  if  he  had  at  the  time 
reasonable  cause  to  believe  the  properly  to 
be  that  of  the  defendant  in  the  attachment 
enit ;  and  did,  under  snch  belief,  attempt  the 
seizure  in  good  faith.  State  y.  Downer,  SOD. 
482. 

An  officer  is  protected  in  the  sendee  of 
process,  and  a  person  resisting  him  is  liable, 
nothwithstandmg  errors  or  irregularities  in 
issuing  the  nrocess,  where  it  is  recular  and 
legal  m  its  frame,  and  appeers  to  naTe  been 
issued  by  a  magistrate  having  jurisdiction  of 
the  subject-matter  and  of  the  person  of  the 
rmondent.    8taU  ▼.  Weed,  63  D.  188. 

An  officer  ii  not  to  be  governed  by  motives 
and  deeigns  of  complamant,  in  executing 
criminal  process  rsguar  md  Isgal  upon  its 
face,  and  he  will  be  protected,  flthough  the 
oomplainant's  objects  are  illegsl,  end  so 
known  to  be  by  the  officer.    Jh, 

An  officer  is  prssumsd,  in  serving  writ,  to 
have  disohanred  his  duty,  and  if  a  ]^uty  who 
resirts  an  officer  relist  on  the  fact  that  ho 
omitted  to  declare  the  authority  under 
which  ho  acted,  that  b  a  proper  matter  of 
defense.    Steiie  v.  JVeemoiib  74  D.  817. 

The  owner  of  personal  property  has  no 
right  to  reeist  an  officer  who  ivttempts  in 
good  fsith  to  attach  it  upon  procses  against 
a  third  person,  although  such  reeistance  be 
necessary  to  protect  the  property  from  being 
taken  by  the  officer.  State  t.  Akardetm,  76 
D.  173. 

It  is  no  defense  to  an  indictment  for  re- 
aBstittg  an  officer  in  eenrinff  a  writ  of  attach- 
ment that  the  property  did  not  belong  to 
tibe  individual  agaiiist  whom  the  process 
was  issued,  but  to  the  defendant^  who  made 
only  sufficient  lesiBtance  to  prevent  his 
property  from  being  taken  into  the  officer's 
custody.    lb. 

The  unlawful  onriarion  of  an  officer  to 
make  a  subsequent  complaint  against  a  per- 
son, whom  he  nas  lawfully  arrested  without 
a  warranty  ii  no  defense  to  an  indictment  of 
the  perscm  for  assaulting  the  officer  in  resist- 
ing the  arrest    Com,  v.  ToUn,  11  R.  876. 


to  ousted  party,  mc  Fobciblb 
1,  see  AmAii,  188,  129 ;  Brbob, 


Of 

On 

29. 
Writ  o(  see  Kiwtmaarr,  49. 

BSSTRAJHT  07  TRABS. 

Bonds  when  Toid  as  in,  see  Bouse,  17. 
Covenants  in,  see  CoyxHAHTi,  11. 
Illegality  of  oontracte  in,  sse  Ooirnuon, 
106-lia 


BB8TBI0TI0N& 

In  deeds,  see  Dxids,  91. 

In  fire  policy,  see  IvsuBAJKn,  46. 

In  grants,  see  Gkahts,  13. 

In  leasss,  see  Lbasks,  U. 

On  marriage,  statutes  imposing, 

BIAOB  AND  DlYOBOS,  2. 

On  right  to  vote,  see  BumoNS,  2,  X 
On  subsequent  marriage,  in  decree  of  dl* 
voroe,  see  Mabbuos  and  Drvoso^  78^ 

SEBuiiTnra  tbxtsts. 

When  arise,  see  Tbustb,  14-16. 


BS-TAXATIOV. 

see  Costs,  19. 


Of 


Of  jury,  to  consider  rerdict^  sccTbiak,  198- 

BBTZBmO  FABTHBS. 
Rights  and  duties  of,  see  PAKnruamp,  9L 


B0Mt  ol^  and  how  interpoeed,  see  PLEArafOp 

40. 
KffMt  of  judgment  upon,  see  JusoioofT,  4U 

BETBOSFEOnVB  laAWS. 

Constitutionality  of,  see  Statutm,  1% 
Interpretation  of,  see  Statutu,  60. 
Operation  of  retrospective  limitation  law% 
see  Ldutatiohs  ov  AonoHi,  4. 


Liability  tor  failure  to  make,  see  Smauwu 

22. 
Of  attachment,  see  ATTAOHMBar,  84- 87* 

72. 
Of  bUl,  by  governor,  without  approval,  see 

Statutjb,  4. 
Of  elections,  see  ELicnoiri,  IJL 
Of  execution  against  the  person,  see  Xxaov* 

noH,  167. 
Of  exeoation  against  property,  see  Xxaov* 

HON,  121-128. 
Of  officer,  as  to  service  of  procsii^  see  Plu>> 

om,  16-18. 
Of  sheriff^  form  and  conblusivenesa  of^  see 

Shkufts,  14,  16. 
On  sci/o.,  see  S<XDUi  Facias,  6. 
To  certiorari,  see  Cxbtiora&x,  9. 
To  commission  to  take  deposition,  see  Dno* 

■moNS,  17. 
To  defendant,  of  property  replevied,  sse  Ba- 

PUEVIN,  is. 
To  mandamus,  see  Mandamus,  27-29. 


f  laeludes  state  ooart  deetilons  relative  to  the 
election  of  duties  on  Imporu,  aiid  the  admln- 
Istmtlon  and  operation  of  the  Intenul  revenue 


I,    Duties  on  Imports. 
n.    Internal  Rbyrnui. 


ttl6 

Vor  Sm6mm  ••  V«te«  la 

L    DuTiBs  ov  iMnttn. 

1.  OoUectioii  o£  —  Girmg  of  additional 
■eenrities  for  payment  of  duties  doea  not  re* 
lioTe  tlie  importer  from  his  porsonal  liability ; 
nor  will  the  anaQthorized  and  illegal  re* 
mofal  of  the  goods  from  the  custody  of  the 
oostom  house  offioers  disoharge  him.  United 
Oaiea  ▼•  Murdock,  89  D.  651. 

9.  Actiona  to  recover  of  pnrchaaar, 
cum  paid  for  duties.  — The  act  of  Con- 
gress of  1864,  chapter  163,  section  94,  which 
anthoriies  persons  who  before  its  enactment 
had  made  contracts  without  other  provision 
therein  for  the  payment  of  duties  subsequent- 
Iv  imposed  on  articles  to  be  delivered  under 
them,  to  recover  from  the  purchaser  a  sum 
equivalent  to  the  duties  so  imposed  if  the 
same  had  not  been  previously  paid  bv  him,  is 
constitutional ;  and  such  sum  may  be  sued 
for  and  recovered  in  either  a  federal  or  state 
court.    Amnddown  v.  Freeland,  3  R.  369. 

8.  — —  to  recover  back  duties  paid 
under  protest  —  Where  a  collector  levied 
a  tonnage  duty  illegally,  and  the  same  was 
paid  compulsorily,  —  heU  he  was  liable 
to  refund  the  amount,  notwithttandiog  he 
had  paid  over  the  money  to  thegovemment, 
and  no  notice  was  given  him  not  to  pay 
over  the  money  so  collected.  Bipley  v. 
QeUitm^  6  D.  271. 

IL    Intbrkal  Rsvnrvi. 

4.  Officers  of  internal  revenue.  ~  A 
collector  of  an  internal  revenue  district, 
under  the  act  of  Congress  of  July  1,  1862, 
ii  the  lecogniaed  asent  of  the  govern- 
ment, and  is  responsible  to  the  government 
and  to  individuals  for  aU  money  collected 
and  aU  acta  done  by  his  deputy  collectors, 
who  are  the  agents  of  the  collector,  and  are 
responsible  to  bim,  and  not  to  the  govern- 
ment or  individuals,  and  he  may  or  may 
not,  as  he  pleases,  take  security  from  the 
deputies  for  the  faithful  discharge  of  their 
duties.     Pickering  v.  Day,  96  D.  291. 

5.  Official  bonds,  and  liability  of 
sureties.  — The  bond  of  a  deputy  collector 
of  internal  revenue,  executed  before  the  pas- 
sage of  the  internal  revenue  act  of  June  30, 
1864,  covered  all  taxes  assessed  and  collected 
under  the  previous  act  of  July  1, 1862,  wheth- 
er the  same  were  collected  before  or  after  the 
act  of  June  30,  1864  ;  and  whether  it  ex- 
tended to  taxes  collected  under  the  latter 
act  is  a  question  not  material  in  this  case  as 
between  the  sureties  and  the  obligee  of  the 
bond,  since  the  sureties  on  this  bond,  and 
those  on  a  bond  executed  after  the  passage 
of  the  latter  act,  have  themselves  settled 
the  matter  of  the  appropriation  of  the  pay- 
ments to  be  made,  oy  their  indorsements  on 
the  bonds  of  the  sums  agreed  upon,  and 
have  provided,  by  their  concurrent  agree- 
ment, for  the  final  adjustment  of  their  re- 
■pective  liabilities  upon  them.  Piekermg  v. 
Day,  96  D.  291. 


BSVENUB,  I,  IL 
DeeialoBS  miA 


Yolmme  !• 

Sureties  on  the  bond  of  a  depn^  collector 
of  internal  revenue  are  not  relieved  from 
liability  because  of  the  collector's  failure  to 
discharge  him  immediately  upon  the  die* 
covery  of  hia  defalcation^  especially  where 
the  sureties  suffered  no  detriment  by  hia 
continuance  in  office.  Nothing  less  than 
fraud,  actual  or  constructive,  on  the  part  of 
the  collector  could  relieve  them  from  their 
responsibility.    Ih, 


%  is  fraud  on  the  sureties  of  a  deputy  od* 
lector  of  internal  revenue,  and  they  are  dia- 
ehaiged  from  liability,  if  the  collector  oon- 
sents  to  his  using  the  public  money  in  hia 
private  business  of  bu  vina  and  apeculating 
m  grain,  wherefrom  a  defucation  on  hispart 
results.    /& 

The  offices  of  collector  and  deputy  oolleotor 
of  internal  revenue,  as  created  by  the  act  of 
Congress  of  July  1, 1862,  are  contmued  under 
the  act  of  June  30,  1864,  by  virtue  of  the 
saving  clauses  of  that  act,  which  exclude 
from  the  operation  of  the  repealing  clause 
the  provisions  of  the  former  statute  creatine 
the  offices ;  and  the  bonds  given  by  such 
officers  in  qualifying  under  the  former  act 
are  continued  in  full  force  and  effect  under 
the  latter  act,  and  it  waa  not  necessary  for 
either  of  them  to  give  a  new  bond  after  the 
passage  of  the  latter  act.    lb. 

The  giving  of  a  bond  by  a  collector  of  in  • 
temal  revenue  is  not  a  conditicn  precedent 
to  his  authority  to  exercise  the  powers  and 
perform  the  duties  of  his  office  under  either 
act  of  Congresafelative  to  the  collection  of 
internal  revenue ;  but  the  provision  in  Qu^- 
tion  is  merely  directory  to  the  proper  officer 
of  the  treasury  department,  ana  a  bond  m^ 
be  required  or  waived  at  his  discretion.  It 
is  intended  solely  for  the  security  of  the 
government,  and  constitutes  no  part  oi  the 
contract  of  the  sureties  of  the  deputy  col- 
lector, and  his  not  giving  a  bond  can  in  no 
way  s^ect  their  responsibility.    Ih. 

6.  Taxation  ofoistillers  and  brewers. 
^- The  fixtures  and  furniture  of  a  tenant  of  a 
distillery  upon  which  the  United  States  had  a 
lien,  were  sold  under  an  execution  issued  on  a 
judgment  obtained  isffainst  him  by  a  creditor 
in  a  state  court.  ffeU,  that  the  property 
was  not  sdd  subject  to  the  Ueut  but  the  Hen 
was  to  be  first  disoharged.  The  lien  of  the 
United  States  on  the  proceeds  is  superior  to 
that  of  the  judgment  creditor  or  of  the  land* 
lord  for  rent.    Dungan*e  Appeal,  8  R.  169. 

7.  — ^of  other  occupations  and 
commodities.  ^-  Molasses  manufactured 
from  sorghum  is  a  subject  of  taxation,  under 
the  United  States  internal  revenue  acts  of 
July  1,  1862,  and  June  SO,  1864.  PideeHng 
V.  Ik^,  95  D.  291. 

8.  Stamps,  and  effbct  of  omission 
to  affix  tnem.  — 1.  In  ^enerat^The 
failure  to  properly  oanoel  United  States  re- 
venue stamps  affixed  to  an  instrument  doea 
not  render  it  invalid  or  incapaUe  of  being 
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For  lBd«z  tm  Kotos  Is  AmoHooa  Doalsiou  oad  Amoriooa  Boporti,  aoo  Volume  I. 
inirodaood  in  ondniM.    jyAtmond  t.  Dk- 

The  proTittoni  m  the  United  Statei 
Statotee  of  1866,  ohApt«r  184^  Motion  9,  that 
no  instrumenti  not  dnlpr  etamped  as  ren^nired 
by  law,  shall  be  adnutted  or  need  in  evi- 
dence in  any  eonrt  nntil  a  legal  stamp  shall 
have  been  affixed  thereto,  applies  only  to 
the  oonrts  of  the  United  States.  Qrem  t. 
Hobea^.  3  R.  339. 

United  States  internal  revenne  stamps  are 
exempt  from  all  state  and  local  taxation. 
PaJtre^  t.  C%  qtBcdon,  8  R.  364. 

A  deputy  collector  has  no  power  to  remit 
penalties  and  stamp  Instniments  that  hare 
been  left  unstamped  by  inadTortenoe  or  mis- 
take,  except  when  he  acts  by  speoal  aatho- 
lity  from  toe  collector.  CUy  o/Mu$ctUkie  v. 
AfameiRan,  6IL  685. 

2.  WhfoA  buMtmenU  mmsi  be  Btamped.  —  An 
md  waktrtm  stamp  is  not  repaired  on  a  deed 
feforming  the  description  m  a  prior  deed  of 
the  same  piemises.  A  stamp  amxed  to  snch 
deed  as  a  contract  or  agreement  is  sufficient. 
Qrtm  ▼.  CqgiM,  100  D.  229. 

Congress  has  no  power  to  impoee  a  stamp 
tax  iwm  official  bondM  giren  to  a  state  by 
its  officers.    BiaU  ▼.  Oc^ton,  2  R.  315. 

The  provisions  of  the  act  of  Congress  of 
June  80,  1864,  requiring  stamps  upon  writ- 
ten instruments,  apnly  to  bonds  giren  by 
state  and  municipal  officers  on  entering 
upon  their  official  duties.  Citif  qf  MwtoaUne 
▼•  Siermeman  ef  oA.  6  R.  686. 

Congress  has  no  authority  to  impose  a 
stamp  duty  on  certificates  of  sale  of  lands 
for  taxes,  and  where  a  stamp  is  placed  upon 
such  oertificate  and  ii  included  in  the 
amount  for  which  the  land  was  sold,  the 
sale  r»  void.  Bardm  r,  CohuMa  OomUy,  14 
R.762. 

The  United  States  internal  roTenue  laws 
were  not  in  operation  in  the  Confederate 
States  during  the  war.  It  was  therefore  un- 
neoeseaij  to  stamp  promissory  notes  to  give 
them  TaUdity.    JTckiiaNiv.  irticU,4R.  106. 

3.  Omuakm  qf  tke  itamp,  —  The  internal 
lerenne  act  of  June  80,  1864,  prohibitiuff 
unstamped  instruments  from  beiag  received 
in  evidenee,  does  not  apply  to  itate  courts. 
Therefore  an  omission,  without  fraudulent 
intent^  to  stamp  a  promissory  note^  does  not 
tender  it  void.  Bwmpam  v.  TaggarU  7  R. 
623 ;  Qrten  v.  Hokeay,  3  R.  339;  DaUey  v. 
Coker,  7  R.  279;  Burmm  v.  Huntington,  4 
R.  497;  I>^gly'  ffob9on,tJL  617;X^aeM  v. 
Biekardsfm,llBL  732;  SammonBr,  ffcdloway, 
4  R.  465.  So  held  in  the  ease  of  an  unstamped 
diattel  mortgage.  Moort  v.  Qmrik^  7  R.  499  ; 
and  in  the  case  of  an  unstamped  deed  of  real 
estate.    Moon  ▼.  Moore^  7  R.  466. 

A  written  agreement  not  stamped  as  re- 
mired  by  law— Ae&i,  not  admissible  in  evi- 
dence in  a  state  court  Ckarlkn  «fe.  Cb.  t. 
McNatnara,  13  R.  678;  CU^ q/* ifiMoaAM  v. 


A  promissory  note  not  stamped  in  accord- 
ance with  the  United  States  revenue  laws 
may,  in  the  absence  of  fraud,  be  stamped  at 
the  trial  of  an  action  on  the  note,  ana  then 
given  in  evidence.  Mere  omission  to  stamf 
a  note  is  not  evidence  of  fraudulent  iplent 
Morrm  v.  MeMorrk.  7  R.  695. 

When  a  promissory  note  for  $120,  made 
June  20,  1865,  and  bearing  only  a  five-cent 
internal  revenue  stamp,  was  offered  in  evi* 
dence,  —  hddt  1.'  That  such  note  is  not  in* 
valid  under  the  internal  revenue  aot^  ap- 
proved March  8;  1865,  unless  the  proper 
stamp  wss  omitted  to  evade  the  provistciis 
of  such  aot;  2.  That  suoh  note  is  admia- 
sible  in  evidence,  and  that  the  provisions  of 
the  act  of  Conpresi^  ^proved  July  18;  1866^ 
were  intendea  to  be  prospective,  and  not 
retrospective^  and  apply  onlv  to  instrnmenii 
issued  after  suoh  aot  took  effect  RhtMmm 
V.  Conet  7  R.  48. 

Where  a  certificate  of  deposit  b  inadnia- 
sible  for  want  of  a  stamps  parol  evidenoe  li 
admissible  to  prove  the  fMto  it  leciti 
Leaeh  y.  Hak,  f  R.  112. 

It  is  not  within  the  constitutional  pew« 
of  Congress  to  declare  that  a  contract  or  con* 
veyanoe  between  oiiiaens  of  a  states  allbo^ 
ing  real  estate^  in  void,  for  the  reason  thai 
a  revenue  stamp  has  been  omitted.  Jfoors 
V.  Moore,  7  R.  466. 

The  clause  in  tiie  United  States  internal 
revenue  act,  providing  that  instruments  not 
stamped  as  therein  required  shall  not  be  re- 
corded, does  not  affect  the  recording  of  sadi 
instruments  under  state  laws.  JIbore  T. 
Quirk,  7  R.  499. 

9.  Penaltiea  for  violation  of  internal 
revenue  laws.  —  Under  the  United  Statse 
statutes  of  1862,  oh.  119,  §  31,  or  1864,  ch. 
173,  S  41,  an  informer  cannot  sue  an  inter- 
nal revenue  collector,  in  a  state  court,  for  a 
share  of  a  penalty  paid  to  the  collector,  un- 
less the  penalty  has  been  recovered  by  a 
judgment  of  a  United  States  eourt  B  a 
penalty  is  paid  by  compromise  or  agreemenl^ 
before  final  judgment,  neither  of  wese  stat- 
utes gives  an  mformer  any  share  ^*^  * 
Biee  v.  Thayer,  7  R.  516. 


Grounds 


Effect  of  Judgment  o^  see  AfpiaIi»  127. 
for,  in  cri] 
152-161. 


crim£ial  oaoes^  see  ArnAt^ 


Of  judgmeuti  eflbct  o^  on  ezoontlon  sM^ 

see  BxxounoNy  108. 
Restitution  oo,  see  Aptbau  128b  129;  Bbbm^ 

29. 
When  proper  in  civil  caoss^  see  Amai^  118^ 


Qenerally,  see  Ebtatm^  6. 
Of  lands  dedicated,  see  DrnDHOATma,  I7« 
Right  of  dower  in,  see  DowsR,  6. 
Transfers  ol,  by  landlord,  see  latum,  9k 
Whoa  oabje0ttoexeoution,seeB9aKniTiai^88b 
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Of  Moonnting  by  repretentatiTMt  Me  BsB* 

0UT0B8,  tttO.,  143. 

Of  auditor's  report,  aee  Audxtokb,  2. 

Of  oomdemnatioii  proooodinp,  mo  Ekiniht 

DOKAIH,  24. 

Of  docision  of  ohallenge  to  iurat.  Me  Tbxal^ 

169. 
Of  deoiaion  on  kaUa$  eorfm.  Me  Hatwaw 

CoBFUS,  15. 
Of  •xtradition  prooeodingSt  on  kabetu  eofputf 

MO  BzTBADmON,  18.  , 

Of  foredosnre  niit^  on  appeal,  Me  Mosr-i 

GAan,  110. 
Of  Jndgmentin  attaohment^sM  AiRAOBifJQfT, 

122. 
Of  Judgment  in  partition  eniti  im  Pasxrion, 

84. 
Of  Jndgment  in  ibader  eoitk  Me  8i.A]n>iB» 

42. 
Of  Jndgment  of  diToroey  Me  Mabszioi  axd 

DiVOBGB,  70. 

Of  judgment  of  non-rait,  mo  Tbial,  68* 
Of  motion  for  mandamin.  Me  MaVpimub, 

6. 
Of  order  on  motion  for  new  trial.  Me  Kkw 

Tbial,  68. 
Of  probate  prooeedinge,  Me  Wius,  64. 
Of  prooeedmge  for  laying  ont  highway,  Me 

HlOHWATS,  22. 

Of  prooeedingi  in  9M0  warramio,  Me  Quo 

WABBAMTO,  13. 

Of  prooeedinga  under  asMHmenta  for  looal 
improvementa.  aee  MuirzoiPAL  CoKPom- 
ATI0H8,  67. 

Of  reoeivar*a  report,  aee  Rsmxiroi,  0-11. 

Of  referred  oauaea,  on  appeal  or  error,  aee 
RnVRBKOI,  11. 

Of  Mttlementa  wifh  gnardiana,  aee  Ovab- 

BIAH  A2n>  WaBD^  87. 

Of  auita  by  or  againat  infanta,  aM  Ihfabti, 
61. 

Bsvisnro  btatxttsb. 

Oonatmetion  of,  aee  STAnrnfl^  62* 

SEVIVAIi. 

Of  forfeited  life  policy,  aee  Ibbubabco^  76. 
Of  judgment,  see  SciBB  Faglas,  4. 
Of  jndgment,  aee  Judoicbnt,  129,  130. 
Of  mortffaffe  lien,  see  Mobtoaois,  140. 
Of  refwalea  atatntea,  mo  Statutis,  72. 
Of  suite  abated  br  death   of   party»    aee 
Abatbmint.  II. 

BXVOOATIOV. 

Of  abandonment  to  inaurer,  aee  IvsVBAHOBi, 

160. 
Of  agent'a  authority,  aee  Aobnot,  6-0. 
Of   assignment  for  oreditora,  aee   AMioir- 

HBNTS^  eto.,  17. 
Of  dedication,  mo  Dbdigatioh,  16L 
Of  deviM,  aee  Dbvisb,  38. 
Of  gifta  eattaa  mortU,  aee  Gifts,  28. 
Of  gifts  inter  vivoi,  see  Gifts,  17. 
Of  granti,  see  Publio  Lakds,  26. 


Of  letters  teatamentary,  or  of  administratioi^ 

aee  Bzboutobs,  eta,  26,  26. 
Of  lioenaea,  see  Lubuibbb,  10. 
Of  liquor  lioensM,  aee  iNTOZUiAnHa  Liqiiob^ 

Of  ofEar  of  reward,  aM  Rbwabdq,  6L 

Of  pardon,  mo  Pabdom ,  6,  7* 

Of  powera,  aee  Powbbs,  9. 

Of  powera  of  attorney,  aee  Aonior,  10,  8L 

Of  aubmiaaion  to  arbitratora,  aee  ABBintA* 

TICK,  eta,  9. 
Of  aubeoription,  aee  Subsobxptiobb^  4. 
Of  subscription  to  stook,  aee  OoBPOBAnov% 

66. 
Of  warrant  for  sorrender  of  fugitftre  firam 

juatioe,  aee  EzTBABtnoH,  16. 
Of  willa,  aee  Wills,  28-88. 

BBWA3BUD8. 

(Ineludea  the  raUdity  and  effioet  of  an  oflbr  of 
eompensation  for  serrioes  to  be  rendered  by  anf 
person  who  may  aoeept  such  oflto  and  rsnder 
such  serrioes ;  and  the  enforoement  of  aueh  offw 
by  action.] 

1.     OfBnrs   ot,   who  liabto  on.— A 

United  Statea  marshal  who  offers  a  reward 
for  tiie  arrest  of  a  fugitiTO  frcMu  juatioe,  and 
signs  the  instrument  as  "  U.  o.  mar^l,* 
acta  aa  a  mnoipal,  and  Is  liabls  as  snob. 
Murray  ▼.  Ketmedy^  77  D.  189. 

An  action  liM  againat  a  town  to  reooTor  a 
reward  offered  under  the  proyiaiona  of  a 
general  statuta  Ja$mrm  ▼.  Towm  f^RatUr^ 
2R.  186. 

Any  person  msT  bind  himself  bj  a  publio 
offiar  of  a  reward  for  the  arrwt  of  a  criminal 
offender,  whether  the  ofiiBr  ia  oral  or  other- 
wiaa    Hojfden  v.  Sovffer^  26  R.  1. 

9.  OfRsr  and  acceptance  a  contract* 
*-The  offDr  of  a  reward  for  the  detection  of 
an  offander,  the  recoTory  of  property,  and 
the  like,  ia  an  olBfor  or  propoaal  on  the  part 
of  the  peraon  making  it  to  all  peraona,  whioh 
any  one  capable  of  performing  Uie  aerviM 
may  accept  at  any  time  before  it  is  revoked, 
and  perform  the  Mrvioe ;  and  such  offor  on 
one  side,  and  acoeptanoe  and  performanM 
on  the  other,  ia  a  valid  oontract  made  on 
good  oonaideration,  which  the  law  will  en* 
f oroa    Byer  r  StodewtO,  78  D.  634. 

An  advertiaement  offering  a  reward  for 
certain  information,  upon  ita  being  fur* 
niahed,  beoomea  a  written  oontraot,  againat 
whioh  the  atatute  doM  not  run  for  four 
yeara    /&. 

8.  Notice  of  acceptance  of  offer.  — 
A.  offered  to  give  $5,000  to  any  person  who 
would  bring  the  body  of  hia  wife  from  a 
burning  buudinff,  dead  or  aliva  B.,  a  paid 
member  of  the  fire  department,  on  the  faith 
of  the  offer,  and  at  great  peraona]  pwil,  but 
without  notioe  of  acoeptanoe  of  the  cSbx 
brought  the  dead  body  from  the  build* 
ing.  Helit  that  he  was  entitled  to  the  re- 
ward.   J?«i^v.  Paige.  42  R.  731. 

*When  advertisement  offeriofrrcwiird  nmy  lie 
eome  a  cod  tract,  see  note,  78  D.  688, 688. 
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4.  Wliffii  —mad.  —  An  offur  of  »  re- 
hf  pablio  adTwrtiswoMit  u  to  be  r#- 

gptfded  M  a  oonditumal  promiao.  WhooTW 
would  o&titlo  himsall  to  tho  reward  miut 
pfOTO  that  ho  has  pwfomMd  snbstantially 
the  aerrioe  propoeed  in  the  adTortiaenient^ 
thoi]^  it  need  act  be  performed  literally. 
Bette  T.  Dyer,  86  D.  747. 

One  who  giToe  to  the  ownen  of  etolen 
property,  who  haTO  offered  a  reward  for  ite 
recovery  and  the  deteotion  of  the  thief,  in- 
formation by  whioh^  with  reasonable  dili- 
genee  on  their  part^  they  are  enabled  to 
reooTor  the  property  and  detect  the  thief,  ie 
entitled  to  the  reward,  although  he  doee 
nothing  further  to  aid  in  the  recovery  of  the 
property  and  the  conviction  of  the  thief.  lb. 

Where  a  reward  i«  offered  for  euch  infor- 
mation ae  will  be  ■ufficient  to  convict  a 
eriminaly  a  claim  to  the  reward  does  not 
attach  nntQ  the  prisoner  has  been  convicted, 
as  the  sufficiency  of  the  information  can  only 
be  determined  by  the  event  of  the  trial.  The 
statute  of  limitations  runs  from  this  time. 
Ryerr.  StodeweO,  73  D.  68i. 

To  entitle  one  to  a  reward  offered  for 
" anprshensioD  and  conviction"  of  a  crim- 
inal, his  services  must  have  been  instru- 
mental in  procuring  both  the  apprehension 
and  conviction.   FiUh  v.  Snedahar,  97  D.  791. 

Defendant  offered  a  reward  for  the  **  cap- 
ture and  conviction  "  of  each  of  certam 
erimtnals.  Plaintiff  oaptured  two  of  them 
who  confessed  their  guilt :  but  the  indict- 
ments afpunst  them  were  dismissed  at  the 
solidtatioii  of  the  defendants'  attorneys,  in 
order  to  use  them  as  witnesses  against  the 
others.  HM,  that  the  plaintiff  was  entitled 
to  the  reward.  LomwUk  and  N.  J?.  B.  C(k 
V.  Ooodmghi,  19  R.  80. 

The  defendant,  a  detective  officer,  know- 
ing that  M.had  wrongful  possession  of  plain- 
tiff's  watch,  offisred  to  recover  it  for  860, 
which  plaintiff  agreed  to  pay.  Meantime 
M.  sent  the  watch  by  express  to  plaintiffl 
Tho  defendant  however  arrested  M.,  and 
thms  compelled  him  to  recall  the  watch  be- 
fore deliveiy.  ffekl,  that  defendant  had  no 
right  to  compensation,  or  lien  on  the  watch 
therefor.  Mqfffnan  v.  Barthebnest,  36  R. 
129. 

5.  Parfonaanoe  in  ignorance  of 
offer.  —  To  claim  a  reward  for  the  arrest  of 
a  person  there  must  have  been  a  oontraoti 
•L  c,  an  agreement  on  the  one  side  to  give, 
and  on  the  other  to  receive,  and  there  could 
be  no  such  agreement  if  the  arrest  was  made 
in  ignorance  that  a  reward  was  offered. 
Stamper  v.  Temple,  44  D.  296 ;  FUch  v.  Sne- 
daker,  97  D.  791. 

One^  who  gives  information  before  a  re- 
ward is  offend,  which  leads  to  the  arrest 
of  a  criminal  for  whose  "  apprehension  and 
eonviotion  "  a  reward  was  afterwards  offered, 
is  not  entitled  to  the  reward,  althou|;h  in 
addition  thereto  he  was  active  in  assisting 
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the  proeesntfatg  offioers,  and  in  prooniing 
evidence  in  the  hope  of  earning  sucnrewarf 
FUek  T.  Bmeiaker,  97  D.  791. 

An  offer  of  reward  fen*  the  aivest  and  con- 
viction of  a  criminal  relates  to  inf ormatioii 
thereafter  to  be  given,  and  is  not  a  promise 
to  reward  any  person  for  past  information 
gratuitously  given.    Dk 

An  action  will  not  lie  to  recover  a  reward 
offered  for  the  finding  of  lost  nroperty  by 
one  who  found  the  property  witnout  know- 
ing of  the  offisr.  uowiand  v.  Loumde,  10  R. 
664. 

The  plaintiff  recovered  property  stolen 
from  the  defendant  and  returnea  it  to  him. 
Defendant  handed  him  some  money,  sayinff 
*  *  here  is  something  for  what  you  have  done. 
Plaintiff  did  not,  at  the  time,  look  at  the 
money,  but  afterward  found  it  to  be  $2. 
Defendant  had  on  that  morning  offered  a 
reward  of  860  for  a  recovery  of  the  property, 
of  which  fact  plaintiff  was  at  the  time  i|po- 
rant,  but  for  which  he  brought  this  action. 
BeUi,  that  he  could  not  recover.  ifarsiR  v. 
7Vm<,9R.  807. 

6.  Bevooation  of  offer.— In  case  of 
an  advertisement  offering  a  reward,  until 
performance  the  offer  is  a  proposal  merely, 
and  not  a  contract,  and  may  be  revoked  at 
the  pleasure  of  him  who  made  it.  Byer  v. 
StockwtU,  73  D.  634. 

7.  Sighteof  finder  of  loet  property.* 
—  Where  a  reward  was  offered  by  public 
advertisement  for  the  recovery  of  lost  bank 
bills,  — held,  that  the  finder  of  a  part  was 
entitled  to  a  pro  rata  part  of  the  reward 
offered.    Symmee  v.  Frader,  4  D*  142. 

A  person  finding  the  property  of  another 
has  no  right  to  a  reward  from  the  owner ;  he 
is  only  entitled  to  be  paid  his  necessary  ex* 

rmses  in  its  preeervation.  Anwry  v,  F^ 
D.  316. 

The  finder  of  lost  property  has  a  lien 
thereon  for  the  amount  of  the  reward  offered 
by  the  loser  for  its  restoration,  and  he  may 
retain  possession  thereof  until  the  reward  la 
paid.     Wentwarth  v.  Day,  37  D.  146. 

The  discovery  of  an  article  voluntarily 
laid  down  by  the  owner  in  a  banking-house, 
and  ,upon  a  desk  provided  for  the  use  of  such 
persons  having  business  there,  is  not  the 
finding  of  a  lost  article,  entitling  the  persoia 
discovering  it  to  a  reward  offered  to  the> 
finder.     iSneaid  v.  Baton,  93  D.  142. 

8.  Who  may  sue  for  a  reward.t — 
If  a  promise  is  made  to  any  one  who  shalk 
do  a  certain  thing,  the  person  doing  it  ie 
entitled  to  the  benefit  of  tne  promise.  ^iiJI 
V.  Takoi,  1  D.  62. 

An  informer  is  entitled  to  recover  a  reward 
offered  for  stolen  goods, unless  it  is  fonnd  that 
he  had  possession  of  the  goods,  knowing  them 

*  Reward  for  loit  property,  right  of  finder  to. 
see  note,  25  D.  189-19L 

f  When  and  by  whom  a  reward  may  be  re* 
eovered,  aee  note,  26  E.  fr-10. 
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!•  be  8toleii,  before  the  offer  of  fhe  reward ; 
er  that  he  was  oonneoted  with  the  alleged 
felony,  either  aa  a  participator  in  the  felooi- 
008  taking  or  in  the  ooncealing  of  the  stolen 
gooda.    Jenkmt  ▼.  KOm,  74  D.  696. 

The  aeleotmen  of  a  town,  under  the 
anthoritj  of  a  general  statute,  offered  a  re- 
wurd  for  the  apprehension  and  conTiotion  of 
a  person  frailty  of  the  commission  of  a  high 
enme.  fte  pUinti£(  claiming  to  haTe  per* 
formed  that  serrioe,  brought  aetioiL  to  re- 
cover the  reward.  Held,  on  demurrer,  that 
the  action  was  well  brought.  Ja$ivrm  ▼• 
Tawno/JBoBeier,  8  R.  185. 

In  an  aotion  for  a  reward, — keU^  that  if  two 
persons  jointly  perform  the  service,  they 
must  be  joined  as  plaintiffs.    Ih, 

In  a  proceeding  to  compel  the  payment  of 
a  rewara  oflfored  l>^  a  goremor  lor  the  ap- 
nrehension  of  a  fugitive  from  justice,  the 
defense  set  up  that  before  said  reward  was 
offered  the  plaintiff  had  apprehended  the 
fugitiYe,  and  that  said  fuffitive  had  been 
delivered  and  was  in  jail  when  tiie  procla- 
mation of  the  reward  was  delivered  to  the 
public  printer  for  publication;  that|  on 
learning  these  facta,  the  proclamation  was 
withdrawn^  and  that  the  plaintiff  did  not 
know,  when  he  apprehended  and  delivered 
the  fii|itive,  that  a  reward  had  been  offered. 
Held,  1.  That  when  the  proclamation  was 
signed  and  entered  on  tiie  executive  Journal 
the  offer  was  complete,  and  that  those  acts 
amounted  to  a  publication ;  2.  That  as  the 
evidence  was  not  dear  that  the  delivery  to 
the  jailer  was  made  before  such  signing  and 
delivery,  the  plaintiff  could  recover.  AwU- 
lor  V.  ioAwd.  16  R.  728. 

A  public  officer,  whose  compensation  is 
fixed  oy  law,  cannot  recover  a  reward  for 
services  rendered  within  the  scope  of  his 
official  duties.     ATaUer  qf  RuueO,  60  R.  55. 

A  deputy  sheriff  making  an  arrest  in  the 
line  of  his  duty,  and  when  sent  by  the  prin- 
cipal sheriff  to  attend  to  it  in  his  stead,  can- 
not, as  a  matter  of  public  policy,  beentitied 
to  claim  a  reward  offered  for  such  arrest 
Skmmer  v.  Ten^  44  D.  296 ;  but  the  rule 
la  otherwise  where  a  sheriff  was  acting  out- 
side the  line  of  his  official  duty,  and  m  re* 
liance  upon  a  reward  offisred.  Jkarig  v. 
MuMon,  6  R.  315. 

A  promise  of  reward  to  a  constable  for 
arresting  a  criminal  is  without  consideration. 
The  duty  of  the  constable  is  to  do  so  with- 
out reward.  Smith  v.  Whildin,  49  D.  672 ; 
Hoyden  v.  Scmger,  26  R.  1.  Otherwise  as  to 
a  special  constable,  holding  a  warrant  di- 
rected simply  to  any  constable  of  a  county, 
and  who  in  like  manner  and  with  the  like 
reliance  makes  the  arrest ;  and  any  special 
constable  may  maintain  an  action  to  recover 
the  reward  Jointly  with  others  who  assiited 
in  the  arresl  Hajden  v.  Souger,  26  R.  1. 

A  police  officer  cannot  stipulate  for  extra 
compensation  nor  take  a  reward  for  services 


rendered  within  the  duties  of  his  office,  and 
for  which  he  receives  a  stated  salary.  iOdfc 
V.  Merry,  66  D.  668. 

One  cannot  recover  a  reward  where  his 
acts  were  performed  with  knowled^  of  the 
offer  of  a  reward,  but  without  any  mtention 
ofdaimiuffit    jETetsM v. iiiKterwii,  88  R.  66. 

9.  KaUenofdefinue.  —  In  an  action  to 
recover  a  reward  offered  in  an  advertisement 
for  the  arrest  and  conviotion  of  one  who  set 
fire  to  a  certain  house,  such  codvicticn  hav- 
ing been  effected,  it  cannot  be  urged  thatthe 
agreement  was  antfeie  pod;  the  services  being 
such  as  any  sood  oitiaen  is  bound  to  perform. 
Plaintiff  put  nimself  to  extraordinary  trouble 
to  procure  the  conviction,  which  it  can 
hardly  be  said  every  good  oitiaen  is  bound  to 
do.    iSyer  V.  iS^odhoei;  73  D.  634. 

Where  an  dSar  of  a  reward  is  made  hi  a 
newspaper  without  authority,  the  alleged 
promisor  is  not  estopped  from  denymg  nis 
uability ,  although  he  knew  of  the  publicatioa 
and  did  not  object  to  it.  JSfttyitf  v.  Kkmvy^ 
42  R.  801. 

BIGHT    (WBIT  07). 

1.  Xitle  neoMMury  in  dnmnadAnt.* 
— The  demandant  in  a  writ  o(  riaht  may 
recover  under  title  by  disseisin,  unleai  the 
tenant  can  show  a  better  titie.  HuM  v.  Hmd, 
87  D.  130. 

The  demandant  in  a  writ  of  right  may  re> 
cover  the  proportionate  interest  to  whidi  he 
shows  titU,  although  less  in  extent  than  his 
writdemands.    ShobrferT,  OaUt,  38  D.  164. 

3.  Plaa.  — Darrein  seisin  is  a  good  plea 
m  a  writ  of  right.  Hmdr.  Hwd,§l  D.l^l^ 

BIOT:  TTNULWlTJIi  AS8BKBLT. 

Galling  out  militia  in  cases  of,  see  MumA, 
7. 

1.  What  oonstltaten.  t  —  Where  num* 
bers  unlawfully  combine  to  disturb  another 
in  the  enjoyment  of  a  lawful  right,  the  act 
is  a  riot    Com,  v.  RunneU,  6  D.  148. 

An  assembly  summoned  by  a  constable  to 
execute  lawful  process  &■  not  an  unlawful 
aasembly,  and  the  persons  assembling  are 
not  indictable  for  riot,  though  they  use  op* 

Sressive  and  abusive  means  m  its  execution. 
UOe  V.  Sialcup,  36  D.  732. 
Under  a  statute  making  violent  and  tu- 
multuous conduct  by  three  or  more  persona 
a  riot,  persons  conducting  a  eftorimH  or  ser- 
enade with  beUs,  horns,  tin  pans,  guns,  eta, 
are  guilty  of  a  riot.  8kUe  v.  Brcwn,  36  R. 
210. 

3.  Xndictme&t.  —  It  is  sufficient  if  an 
indictment  for  a  riot  charse  that  the  defend- 
ants unlawfully  assembled  *'  with  force  and 
arms,*'  and  being  so  assembled  committed 
the  act,  without  repeating  the  words  '*  force 

*  Mature  of,  and  proceedings  under  the  writ* 
see  note,  fiO  D.  17S-176.        _ 

t  What  esMotial  to  the  oAnse,  tee  note.  94  D 
130-138. 
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ftnd  arma,"  m  tliey  tkVfly  to  orery  distinot 
allMatioii.     Com.  ▼•  Amnclf,  6  D.  148. 

If  an  anlawfal  aot  b  ohargad  in  the  in- 
tfiofcmant  to  haTo  been  eommittedy  it  ii 
■nneoeeeary  to  allege  that  it  wm  done 
la  Uiivttm  popuU,  but  where  the  defend- 
anto  went  about  armed  without  oonunitting 
any  aet  than  that  allegation  ie  neceetary. 
A. 

Whara,  on  indietmant  for  riot  against  the 
defendant  and  two  others  named*  with 
"^diren  other  penoB%  to  wit^  te  the  number 
el  fiTo,**  withottt  alle|^  that  the  five  others 
were  unknown,  or  setting  out  their  names, 
the  srand  jury  find  a  true  bill  only  aninst 
the  oefendant  and  one  other,  to  whioh  the 
defendant  pleads  guilty,  Judgment  must 
be  amatecC  Ska$  t.  MeDomoM,  10  D. 
691. 

An  indietment  for  riotneed  not  allege  that 
the  defendants  riotously  f ou^t  through  and 
with  each  other.  It  is  suffloient  if  it  charge 
that  defendants,  witii  foree  and  arms,  unlaw- 
fully and  riotously  assembled  and  gathered 
themselves  together  to  disturb  the  peace  of 
the  state*  and  being  so  assembled,  then  and 
tbare  made  a  great  noise»  disturbance,  riot, 
and  tamult»  and  then  and  there  unlawfully, 
riotously,  etc.*  remained  and  continued  to- 
gether, making  such  noise,  riot,  tumult,  and 
disturbanoe  for  the  space  of,  eta  Siait  r, 
DiOard,^!).  128. 

An  indictment  for  riot  must  aver  that  de- 
fendants unlawfully  assembled,  and  this 
averment*  as  well  as  the  subsequent  riotous 
acts  of  the  defendants,  must  be  proved  on 
the  trial    Staie  v.  Staisup,  85  D.  782. 

8.  Oonviotion  and  puniahment.  — In 
an  indictment  for  a  riot,  if  one  of  several  be 
convicted,  and  the  others  are  not  yet  ar- 
restedL  he  is  subject  to  punishment,  although 
the  otoen  may  afterward  be  ao()uittAd,  m- 
eanae  he  is  estopped  by  the  verdict  to  deny 
hisgnilk    i^lcils  v. /Hi^  2  D.  621. 

Boat  and  riot  are  kindred  offenses,  and  a 
general  verdict  of  gnilty  under  an  indict- 
ment for  riot  is  sufficient  thouffh  the  evi- 
dence eetahlishee  only  rout ;  and  rout  will 
be  established  by  showing  the  preparation 
for  battle^  and  staking  money  upon  the 
issne  ol  a  prias  fighk  Siaie  v.  Bmmmr,  42 
D.  887. 

BIPABIAH  BIOHXa. 

(iMdudes  the  rights  and  UsMlltlei  of  the 
owners  of  land  boiderlogon  the  sea,  or  oo  riven, 
meela,  lakes,  ponds.  etc.|  ss  leipects  the  haoks 
er  shore,  the  water,  and  the  land  under  the 
water.  Other  tltlei  analogous  to  this  are  Fish- 
•  Mius,  Navioatioii,  WATBuoeumsas.] 


Oonysnsatlon  to  riparian  owner,  for  erect* 

mg  toU-bridges,  see  BuDon^  8. 
Rights  of  littorafowner  as  regards  flsheries, 

6. 
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1.  In  general.* —The  owner  of  land  is 
not  the  owner  of  timber  floating  in  a  stream 
running  over  his  land,  but  has  an  exclusive 
right  to  seise  snch  wood.  Boaen  ▼•  Jwdd^ 
26  D.  290. 

The  measure  of  damag^e  for  seizing  such 
timber  by  another  is  tbt  injury  to  the  land* 
owner's  exclusive  right,  that  is,  what  his 
chance  of  seizing  the  timber  was  worth.     lb. 

The  maxim,  «e  utert  tuo  tU  aUemnn  wm 
ksdag,  emphatically  applies  to  riparian  pro- 
prietors.   Burwett  v.  Ifoteon,  66  D.  247. 

The  riparian  owner  inflicts  no  legal  injury 
on  his  neighbors  by  usin^  his  property  cau- 
tiously, prudently,  and  m  accordance  with 
its  nature  and  character,  though  he  thereby 
occasions  them  some  annoyance  and  loss. 
Neal  V.  Htmy,  88  D.  126. 

The  heir  of  a  lessee  for  years,  of  a  lot 
fronting  on  a  nayigable  stream,  is  not  n 
riparian  owner  wiwin  the  meaning  of  the 
Maryland  act  of  1746.  CoMt^  v.  /ii&i,  89  D. 
668. 

A  riparian  proprietor  has  no  property  in 
the  water  itseu  wnich  flows  by  or  through 
his  lands,  but  a  simple  usufruct  while  it 
passes  along.    Skin  v.  Bwrdm,  66  D.  894. 

A  •  riparian  owner  of  land  bounded  bv 
navigable  water  has  a  right  of  access  to  such 
navigable  water  of  which  he  cannot  be  law- 
fully deprived ;  and  any  one  doing  anything 
in  front  of  the  land  of  such  a  riparian  pro- 
prietor, which  makes  it  less  accessible,  is 
uable  in  damages  therefor.  Clark  v.  Pedb- 
ton,  14  R.  654. 

9.  BigiLt  to  natural  flow  of  the 
stream,  t — A  riparian  proprietor  has  the 
right  to  a  flow  of  water  in  its  natural  cur- 
rent, without  any  obstructions  inlurious  to 
them.  PiiMmry  v.  ifoore,  69  D.  91 ;  JSvam 
V.  Merriweather,  88  D.  106 ;  subject  only  to 
the  right  of  eminent  domain.  Ten  Byck  v. 
DtL  S  B  Cbfioi  Co.,  87  D.  233.  This  right  is 
inddent  to  the  proper^  he  has  in  his  land, 
and  he  cannot  be  deprived  of  such  right  but 
by  grant,  actual  or  presumptive.  TUlUton  v. 
QnSkt  64  D.  866;  or  by  use  or  occupation 
for  suoh  a  length  of  time  that  a  grant  will 
be  presumed.  DavU  v.  Fuller,  36  D.  334; 
CboAerv.  Hunier,  15  D.  726;  Buddington  v. 
Bradlty,  26  D.  886. 

Any  person  situated  above  or  below  the 
owner  of  land  along  a  stream  who  shall 
make  any  change  in  the  natural  flow  of  the 
stream  so  as  to  materially  damage  the  land 
of  such  owner  is  liable  for  the  damages  occa- 
sioned therebv.  7V(fo<M)nv.  i9tnt<A,64D.  855; 
Omehmny  v.  Jaggen,  27  D.  417. 

At  common  law,  each  riparian  proprietor 

*  Water  rights,  who  entitled  to,  lee  note,  48  D, 
275-288. 

Bight  of  riparian  owner  to  fliherr  within  non- 
nav&able  waters,  see  note,  88  R.  265-960. 

t  Riparian  proprietor*!  right  to  flow  and  uss  of 
the  stream,  tee  note,  79  D.  888-645. 

Bight  of  land  proprietor  to  change  flow  or  ob 
struct  natural  courae  of  stream,  aee  note,  88  B. 
490-482. 
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bat  ail  equal  right  to  the  qm  of  the  water 
which  flows  in  the  etream  adjaoeut  to  his 
land  as  it  was  wont  to  mn,  withont  diminu* 
tion  or  alteration.  No  pro]^ rietor  has  a  right 
to  nse  the  water  to  the  prejudice  of  another 
above  or  below  without  a  prior  right  to  divert 
it^  or  nnless  it  is  necessary  for  domestic  uses 
and  watering  stock.  lAibdeUT.  Simpmm,  90 
D.  637. 

A  riparian  proprietor,  whose  rishts  are 
not  limited  by  nsage  or  convention,  nas  the 
absolute  right  to  nse  the  water  in  any  man- 
ner he  may  desire  while  it  is  passing  over  his 
land.  He  must  transmit  it  by  its  natural 
channel  to  the  next  occupant,  and  he  is  per- 
mitted to  exact  the  same  ccodition  from  the 
proprietor  above.  The  right  thus  acquired 
IS  not  a  riffht  to  the  water  itself,  but  an  in- 
terest in  the  manner  of  its  flow.  Cfooper  v. 
TTiffitimt,  22 D.  745;  DiJU^  t.  Murray,  68 
D.  386. 

A  ripari^  pronrietor  may  appropriate 
water  at  a  lower  place  on  his  premises  than 
the  point  at  which  the  stream  in  its  natural 
flow  would  enter  the  land  of  a  proprietor 
below  him,  if  there  Is  no  unreasonable  or 
excessive  use  or  unnecessary  waste.  fTods- 
worih  V.  TUloiaon,  39  D.  391. 

A  riparian  proprietor  may  erect  any  work 
in  order  to  prevent  his  land  from  being  over- 
flowed by  any  change  of  the  natural  state  of 
the  stream,  and  to  prevent  its  old  course 
from  being  altered.  iurweS  v.  Bottom,  66 
D.  247. 

Plaintiff  was  the  owner  of  a  reservoir  dam 
erected  across  a  stream  runniitf  through  his 
land  for  the  purpose  of  accumuuiting  surplus 
water  for  the  use,  in  dry  seasons,  of  his 
factory,  situate  several  miles  below.  De* 
fendant,  the  owner  of  land  situate  on  the 
stream  between  the  dam  and  the  factory 
opened  the  gates  and  allowed  the  surplus 
water  to  escape.  Beld^  that  an  injunctioD 
would  not  lie  restraining  defendant  from  so 
doing,  although  the  detention  of  the  water 
worked  no  material  injury  to  him.  CfUtUtM 
V.  Myen,  7  R.  878. 

Water  in  a  running  stream  flowing  in  its 
natural  channel,  is  not  the  subject  of  prop- 
er^.   Oooperv.  WiUkms,  22  D.  746. 

A  surplus  of  water  appropriated  for  public 
use  for  we  purpose  of  a  state  canal,  which 
continues  to  flow  down  the  natural  channel, 
and  is  not  required  for  such  use,  belongs  to 
the  owners  of  the  water-rights  on  the  mar- 
gin of  the  stream  below,  just  aa  if  no  such 
appropriation  had  been  made.  Varidt  ▼• 
SfiM,  28  D.  417. 

The  lessee  of  such  surplus  from  the  state 
acquires  no  rights  and  may  be  restraioed 
from  diverting  the  same  to  the  injury  of  the 
riparian  owners  below,     lb. 

The  riparian  owner  on  one  bank  is  en- 
titled to  only  half  the  water  in  the  stream, 
as  against  an  owner  on  the  other  bank. 
Ohep  V.  Feimer,  67  D.  711. 


The  right  to  running  water,  in  Oalifomia| 
is  a  right  runnins  with  land,  a  corporeal 
privilege  bestowed  upon  the  occupier  or  ap- 
propriator  of  the  sou,  and  has  none  of  the 
characteristics  of  mere  personalis.  HiU  v. 
NewnMn^  63  D.  140. 

The  right  to  ranninff  water  exists,  in  Cali- 
fomia^  from  i>olicjr  of  ner  laws,  without  pri- 
vate ownership  of  the  soil,  upon  the  ^^rounA 
of  prior  location  upon  the  land,  or  pncr  ap- 
propriation and  use  of  the  water,    ih. 

Proprietaries  of  Pennsylvania  and  New 
Jwnvf  never  owned  the  bed  of  the  Delaware 
river,  but  their  respective  grants  extended 
only  to  low-watw  mark  on  either  side ;  and 
the  bed  of  the  river  and  the  river  its^  re- 
mained in  the  crown,  and  passed  by  force  of 
the  revolution  and  of  the  treaty  of  peace  te 
the  two  states,  to  be  owned  and  enjoyed  on 
the  same  principle  as  a  navigable  river  flow- 
ing between  two  coterminous  nations.  7I»> 
kwn  FiOimg  Co.  v.  Ckirier,  100  D.  697. 

8.  Title  to  bed  of  the  etream. — 1. 
Namgablettrtama,  —  A  grant  of  land  bounded 
on  a  river  in  which  the  tide  neither  ebbs  nor 
flows  extends  ad  JUmn  aqua,  but  a  crant 
bounded  on  a  navigable  river  extendi  te 
high-water  mark  omy.  Arnold  v.  Jftmc^ 
10  D.  366 ;  for  a  riparian  owner  on  a  navi- 
gable river  owns  only  to  the  bank,  and  hie 
ownership  is  not  extended  to  the  center  by 
a  statute  declaring  the  river  nouHmvigablaL 
VTood  T.  i^berfsf,  40  R.  330. 

The  ownership  of  soil  covered  b^  the 
waters  of  a  navigable  river  is  vested  in  the 
public    Stumi  v.  Clark,  68  D.  49. 

Land  between  the  high  and  low  water 
mark  of  tides  belongs  to  the  sovereign,  and 
maybe  granted  by  the  sovereign.  Ward 
V.  WUBb,  72  D.  670. 

A  statute  prohibitang  entries  of  land  eov* 
ered  by  navigable  waters  and  directing  pnl^ 
lie  land  borderinff  on  such  waters  to  m  ser- 
veyed,  so  that  the  water  should  form  one 
side  of  the  survey  and  the  land  be  laid  off 
back  from  the  water,  prohibits  the  aoauir- 
ing  of  title  by  entry  and  patent  to  Una  be- 
tween high  and  lew  water  mark  of  tidea. 
Jb. 

Land  between  the  high  and  low  watsr 
mark  of  tides  is  ''land  covered  fay  a  navi- 
gable water."    76. 

A  riparian  owner  whose  lands  are  bounded 
by  a  navigable  steeam  above  the  ebb  and 
flow  of  the  tide  has  an  absolnte  right  to  use 
the  land  covered  by  said  stream  to  the  cen- 
tre of  the  thread  thereof,  subject  to  the 
right  of  the  public  to  use  the  stream  eaa 
public  highwajr  for  the  passage  of  vessek 
employed  in  its  navigation.  WaOter  v. 
Shewirdson,  65  D.  324. 

Where  one  holds  lands  along  a  navigable 
stream,  and  is  also  entitled  to  the  land  the 
river  covers,  by  virtue  of  a  grant  from  the 
state,  a  conveyance  by  suchpenon  of  a  trae^ 
bounding  the  same  on  the  nver,  will  pass  te 
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the  giantaethA  toil  ad  medimnfihun  oouoi^  as 
well  as  the  land  ezpreaaly  granted.  Mrowm 
▼.  Earned^,  9  D.  603. 

By  the  common  law  of  Maine  hede  of  tide- 
water creeks  become  the  property  of  the 
owners  of  the  lands  through  which  thev 
flow,  snbject  to  the  restriction  that  sach 
owners  are  not  allowed  "  to  stop  or  hinder 
any  passage  of  boats  or  other  Tessels  in  or 
through  any  creek  or  cove^  to  other  men's 
hooaes  or  lands."  Lom  t«  Kmwfton,  45  D. 
100. 

2.  NcnrWtnigdhUttreamB,  —  InariTernot 
navigable,  the  owner  of  the  soil  on  one  side 
is  the  proprietor  of  the  bed  to  the  middle  of 
the  stream.  Heme  ▼.  Bkhard9,  2  D.  674; 
Stuart  ▼.  Ohtrh,  68  D.  49 ;  Ingraham  r,  WU- 
tinmrn^  16  D.  342 ;  Brotm  t.  Chadbourne,  60 
D.  641 ;  although  the  United  States  survey, 
nnder  which  he  holds,  meandered  the  bank, 
and  the  bed  of  the  stream  was  not  in  terms 
conveyed.  Bon  v.  Faust,  23  R.  656  ;  unless 
the  conveyance  denotes  an  intention  to  the 
contrary.  MeOuUough  v.  WaU,  53  D.  716. 
And  the  complete  control  of  the  use  of  such 
land  covered  with  water  is  in  the  riparian 
owner,  except  so  ftur  as  limited  and  quali- 
fied by  such  rights  as  belong  to  the  pnbUo 
at  large,  to  the  navigation,  and  such  other 
use,  if  any,  as  appertoins  to  the  public  over 
the  water.  Bifon  v.  Broum,  100  D.  164; 
Lorman  v.  Beiuonp  77  D.  436 ;  Berrp  v.  Sny- 
der, 96  D.  219. 

And  such  proprietors  have  a  right  to  use 
the  water  flowinff  over  it  in  its  natural  cur- 
rent, withont  £minution  or  obstruction, 
and  it  is  immaterial  whether  the  party  be  a 
proprietor  above  or  below  on  the  river. 
Cotofef  V.  JBdder,  SI  D.  287 ;  but  he  pos- 
sesaes  this  right  only  in  common  with  every 
other  proprietor.  Bhode$  v.  Whitehead,  84 
D.  631. 

The  thread  of  a  stream  is  ascertained  by 
measurement  across,  without  regard  to  the 
d^th  of  the  water.  McOMmgh  y.  WaU,  63 
D.  715. 

A  parol  declaration  of  intention  cannot 
vary  the  description  in  a  deed  so  as  to  ex- 
tend the  land  to  low-water  mark  instead  of 
to  the  middle  of  the  stream.     /A. 

The  owner  of  land  on  both  sides  of  a  stream 
is,  in  common  presumption,  the  owner  of 
the  whole  stream,  and  the  burden  of  ^roof 
is  on  one  claiming  an  easeinent  over  it  to 
show  his  right.  Wadeworth  v.  SrnUh,  26  D. 
525. 

The  owner  of  such  a  stream  may  permit 
others  to  pass  over  it  nnder  an  agreement  for 
compensation.    Ih. 

An  agreement  will  be  implied  by  one  using 
snch  a  stream  to  pay  a  reasonable  sum  there- 
for, in  the  abaence  of  an  express  promise. 
7ft. 

A  stream  of  water,  which  has  1)een 
diverted  from  its  natural  channel  by  reason 
of  an  unusual  freshet,   and  allowed  by  an 
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adjoining  ijroprietor  to  flow  over  his  land 
for  the  period  of  ten  years,  without  objeo- 
tion,  cannot  be  reskired  by  him  to  its 
original  ooorse,     WoodXmry  v.  Shoiri,  44  D. 

4.  Title  to  islnds.*—  An  island  lying 
on  one  side  of  a  stream  belongs  to  the  owner 
of  the  bank  oa  that  side.  MtOMm^^  t. 
WaU,  63  D.  716 ;  Inaroham  t.  WUkkmm,  16 
D.  342. 

An  island  lying  i&  the  middle  of  a  river,  so 
that  the  original  middle  line  passes  throush 
it,  belongs  to  the  owners  of  the  land  on  the 
two  banks,  according  to  the  original  dividing 
line.  MeCuthugh  v.  ffTaU,  63  D.  716 ;  Deer- 
JMd  V.  Arme,  28  D.  276 ;  Ingraham  v.  WU- 
Unean,  16  D.  842. 

An  island  cut  off  from  the  mainland  by  a 
navigable  stream  in  the  ordmary  stages  of 
low  water  cannot  be  added  to  the  land  of  an 
adjacent  owner  merely  because  in  every  dry 
season  the  river  almost  disappears,  and  no 
water  flows  over  the  intervenmg  dry,  sandy, 
or  pebbly  bed.    Stover  v.  Jack,  100  D.  666. 

A  patent  entitling  the  patentee  to  coal 
and  mmerals,  under  the  bed  of  a  navigable 
river  from  the  low-water  mark  on  one  shore 
to  the  same  line  on  the  other,  does  not  cd- 
tttle  him  to  the  minerals  of  an  island  within 
the  bounds  of  his  patent,  which  was  subject 
to  application  and  sale  nnder  laws  existing 
before  the  law  under  which  his  patsat  was 
muted,  and  still  in  force.  Pemughama 
Coal  Co.  T.  Wineheeter,  58  R.  740. 

5.  —  to  flats  ctnd  land  nndor  water. 
1.  At  eommon  koD, — Bv  the  common  law, 
all  that  portion  of  land  on  tide-waters  be- 
tween high- water  mark  and  low- water  mark, 
technically  known  as  the  *'  shore,  '*  originally 
belonged  to  the  crown,  and  was  held  in  trust 
by  the  king  for  public  uses,  and  was  not  the 
subjecfc  of  private  property  without  a  special 
patent  or  grant.  Pike  v.  Monroe,  68  D.  751 ; 
Barkery.  Batee,  23  D.  678;  Mayor  of  Mobile 
V.  Eslava,  33  D.  326 ;  Lorman  v.  Benton,  77 
D.  435.  And  the  *' shore  "is  the  space 
between  high  and  low  water  mark.  Dana 
v.  Jackeon  Street  Wharf  Co.,  89  D.  164; 
Storerr,  Freeman,  4  D.  156. 

Shores  of  a  sea  and  naviffable  rivers,  with- 
in the  flux  and  reflux  of  the  tide,  belong 
prima  fade  to  the  king,  and  may  belong  to  a 
snbject ;  but  the  jtu  privatum  of  the  pro- 
prietor is  subject  to  the  jus  pubGeum  which 
belongs  to  the  king's  subjects.  MouUon  v. 
Libbey,  69  D.  57. 

A  railroad  company,  in  pursuance  of  an  al- 
leged franchise  embraced  in  their  charter, 
constructed  their  track  alonff  the  buik  of  a 
navigable  river,  below  high-water  mark, 
thus  cutting  ofi^  without  compensation,  the 
riparian  owners  from  the  benefits  incident 
to  their  property  from  its  contiguity  to  the 
water.      ^Id,  that  the  title  of  owners  of 

*  Islands  arising  from  ■ea,  to  whom  belong 
see  note,  Si  K.  215-221. 


2924 


RIPA&IAK  RIGHTS. 


For  ladoz  to  Notos  te  Amorioan  I>ooU1ob«  and  AmorioMi  BoporU.  soo  Toluo  I. 

lands  bofdaring  on  tida-watan  ands  at  high- 
watar  mark ;  that  below  the  ordinary  high- 
water  mark  the  title  to  the  soil  ia  in  the 
state ;  and  that  the  riparian  owner  has  no 
rights  beyond  high-water  mark,  as  aesinst 
the  state  and  its  grantees.  Sttmm  t.  Foter- 
mmandN,  R,  R^Oa^^ZVL  209. 
2.     Under ardinmeei,  tktMe$,  €te»  —  Anro- 

Cietary  grant,  in  1680,  of  '*a  pieoe  of  und 
bw  high-water  mark,  to  set  a  shop  upon, 
not  ezoeeding  forty  feet  in  width.**  was  eon- 
•tnied  to  indnde  the  land  as  far  m  low- 
water  mark.  Adam$  T.  Fnihmd^mi,  S  D. 
151. 

The  owner  of  land  adjoining  tide-waters 
b  the  proprietor  of  the  flats  to  low*water 
mark,  not  ezoeeding  the  distanoe  of  one 
hundred  rods,  snbjeet  to  the  right  of  free 
lishhi{(  of  eaeh  honseholder  in  the  waters 
eorermg  them.  Bat  the  right  to  ereot 
weirs  npon  those  flats,  or  to  set  nets  or  seines, 
"making  them  fast  in  the  nsoal  way,  by 
grapplingsto  the  shore,**  belongs  exolnsively 
to  the  propriet<ir  of  the  flats.  Dumotm  ▼. 
SyketioTt  41  D.  400;  SUirer  r.  Freeman,  4  D. 
166;  PaHBer  r.  CkUler  MUMmn  Ok,  87  D. 
66. 

The  Massaohnsetts  Colony  ordinanoe  of 
1641,  deelaring  the  proprietor  of  land  on  the 
eeaahore  to  be  the  owner  to  low-water 
mark,  eta,  though  nerer  in  foroe  in  Ply- 
month  oolony  as  a  positive  law,  is  a  settled 
nde  of  property  thronshont  the  state.  Bar* 
kerr,  j$ate«,  23  D.  678. 

The  ordinanoe  of  1641  Tests  tide-lands  in 
proprietor  of  adjoining  upland,  snbjeet  only 
to  the  limitations  and  qualifioations  oon- 
tained  in  the  proviso  to  the  ordinanoe. 
Pike  T.  M(mroe,  68  D.  761. 

Tlie  owner  of  upland  owns  to  low-water 
mark,  nnder  the  Massachusetts  eolony  or- 
dinanoe, where  land  is  bounded  on  salt  water 
in  whidi  the  tide  ebbs  and  dows.  VatenUne 
▼.  P^,  33  D.  716. 

An  ordinanoe  declaring  that  proprietors 
of  land  "shall  have  property  to  low-water 
mark,"  eontemplates  and  refers  to  a  mark 
which  oonld  be  readily  ascertained  and  ee- 
tablished,  which  would  be  the  usual  or  or- 
dinary low-water  line.  OarriA  v.  Union 
Wharf,  46  D.  568. 

The  owner  of  a  lot  upon  the  water-front 
of  San  Franoisoo^  as  established  by  statute, 
below  low-water  mark,  is  not  owner  upon 
the  *' shore,"  and  is  therefore  not  a  "ripa- 
rian proprietor  "  as  that  term  is  used  in  the 
law  of  tide-waters.  Damn  v.  Jadeeon  8i. 
Wharf  Co., 99  D.  164. 

The  title  of  a  riparian  owner  of  land  in 
Illinois  bounded  by  the  Ohio  river  extends 
at  least  to  low-water  mark.  Enemingery, 
People,  95  D.  495. 

Riparian  proprietors  in  Pennsvlvania 
take  to  the  ordinary  low-water  mark  unaf- 
fected by  drought.  Stover  v.  Jack,  100  D. 
666. 


What  oonstitutes  the  low-water  mark  ol 
navigable  streams  in  Pennsylvania  must  be 
determined  bv  the  law  of  that  state,  and  not 
by  the  law  of  Wngland  or  sister  states.    /&. 

At  common  law,  only  those  streams  are 
navigable  in  which  the  tide  ebbs  and  flows ; 
as  to  them,  low  or  hiffh  water  mark  is  de* 
oided  by  the  ebb  and  flow  of  the  tides.  Bnt 
the  common  law  being  inapplicable  in  Penn* 
sylvania,  it  has  not  been  aaopted.    76. 

The  right  to  land  between  low  water  and 
ordinary  high  water  on  a  stream  in  whioh 
the  tide  ebbs  and  flows,  is  in  the  owner  of 
the  adjaosnt  fast  land  as  againstan  intruder, 
subjeot  to  the  use  of  it  by  the  public  as  a 
oommon  highway.    BaUr.  Slack,  30  D.  278. 

The  possession  of  the  fast  land  is  the  poe- 
sassion  of  the  flate  in  such  a  ease,  uid  ia 
not  interrupted  bv  the  passage  of  boats  and 
other  eraft  over  me  flats  at  high  water.    lb 

A  riparian  owner's  risht  of  oxblnsiTe  pos- 
session to  the  shore  oia  navigable  straaa 
doee  not  extend  beyond  low-water  maik. 
Harv^T,  ThomOB,  36  D.  141. 

Plats  lyin^  in  a  oove  are  to  be  divided 
among  the  riparian  proprietors  bounding  on 
the  oove  by  Unes  dnwn  from  their  respeet- 
ive  lands  to  a  Una  drawn  across  the  month 
of  the  cove,  so  as  to  give  each  the  same  pro- 
portion of  that  line  as  he  has  of  the  line 
bounding  the  oove.  AMp  v.  Baaiem  B,  B. 
Ok.  38  D.  426. 

The  burden  of  proof  rests  on  one  ^Uimwtg 
flata  on  an  arm  of  the  sea  as  appurtenant  or 
paroel  of  his  wharf,  and  petitioning  for  dam- 
ages for  laving  a  railroad  across  the  same^ 
to  show  that  the  line  of  low-watcur  mark 
extends  so  far  as  to  include  some  part  of  the 
soil  over  which  the  railroad  is  laia.    /&. 

A  riparian  proprietor's  ownership  of  land 
under  water  of  an  unnavigable  stream  is 
measured  by  lines  at  right  angles  to  the 
bulk,  without  resard  to  the  eourse  of  the 
lines  bounding  the  remainder  of  his  traot. 
M(<}uaoughy.WaU,  63  D.  715. 

A  riparian  owner  whose  land  extends  to 
low-water  mark  has  a  right  to  the  exdusiva 
use  of  the  bank  to  such  mark,  and  may  ea- 
tablirii  a  private  whari  thereon,  and  charge 
what  is  reasonable  for  its  use  by  those  navi- 
gating the  river.  Bntminger  v.  People,  96  D. 
495. 

A  mussel-bed,  between  whioh  and  the  abora 
no  water  flows  at  low  tide,  lielongs  to  the 
owner  of  the  adjacent  shore.  Kbig  v.  Foiina, 
49  R.  596. 

But  one  who  plants  oysters  in  the  bed  of 
a  navigable  river,  below  low-water  mark, 
has  not  such  a  property  therein  that  he  can 
maintain  trespass  against  a  person  taking 
them  away,  although  he  owns  the  adjaeent 
shore.    Arnold  v.  Mundf,  10  D.  366. 

A  sand-bar  in  a  navigable  river  is  subjeot 
of  private  ownership^  and  the  party  holding 
the  title  thereto  may  maintain  an  action  im 
the  nature  of  trespass  against  one  for  enters 
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and  occupied,  i«  cTidence,  to  show  that  the 
flate  on  the  other  aide  of  the  Btreet  were  to 
be  divided  according  to  the  lame  coiir«e  or 
system.     lb. 

The  question  whether  the  lesislatiire  in- 
tended  to  ^(rant  the  right  of  bQuding  a  rail- 
road on  soil  situated  Mow  high-water  mark 
will  be  determined  by  an  inspection  of  the 
charter.  A  specific  grant  is  necessary  to 
convey  mch  right  Stevem  t.  Paienon  S 
N.  R,  R.  Co,,  3  R.  269. 

6.  Ice,  and  rights  relAtire  thereto.  ~ 
All  persons  have  a  right  to  travel  on  the 
ice  over  a  public  river,  and  anv  one  who 
cuts  a  hole  in  the  ice,  in  or  near  the  traveled 
way  on  such  ice,  is  liable  for  injuries  sus- 
tained by  those  passing  over  said  way,  with- 
out fault  or  negligence  on  their  part.  Frenek 
V.  Camj^  36  D.  728. 

The  plaintiffs,  engaged  in  the  ice  business 
at  Detroit  and  lessees  of  a  large  portion  of 
the  water  front  at  Belle  Isle,  in  the  Detroit 
river,  constructed  a  boom  along  the  same 
fifteen  feet  from  the  shore.  The  defendant'a 
ferry  boat  was  run  up  and  down  the  river  so 
near  the  boom  that  the  swell  broke  up  and 
destroyed  the  ice  formed  inside  the  boom  in 
the  winter,  and  the  weather  becoming  and 
continuing  warm,  new  ice  did  not  form. 
There  was  room  for  the  passage  of  the  boat 
at  a  safe  distance  from  the  boom.  Utld^ 
that  the  defendant's  boat  was  liable  for 
damage  to  the  plaintiffs'  business.  PeopU$* 
lee  Co.  V.  Steamer  ExceUhr,  38  R.  246. 

7.  Bight  to  erect  dams.  —1.  The 
right  to  ered,  ffeneraUy.* — The  prescriptive 
right  to  maintain  a  dam  which  causes  an 
overflow  of  another's  land,  and  to  apply  the 
water  of  the  stream  to  a  special  purpose, 
may  be  acquired  by  erecting  and  keeping  up 
such  dam  and  so  using  the  water  for  t'wenty 
years  without  objection.  CoioeU  v.  Tliayety 
88  D.  400. 

The  state  may  authorise  a  riparian  owner 
upon  a  stream  not  navigable  at  the  point  in 
question,  but  becoming  navigable  below,  to 
dam  tiae  stream  and  use  the  water  for  his 
purposes,  but  not  to  the  injury  of  other 
riparian  owners.  Merrill  v.  8L  Anthonp 
Fwk  Waier-Potoer  Cb.,  37  R.  399. 

The  statute  of  1803  only  authorises  the 
erection  of  a  dam  in  a  navigable  stream  for 
the  purposes  of  furnishing  water  power,  and 
not  for  the  purpose  of  creating  a  basin  as  a 
harbor  for  rafts.    Com,  t.  Church,  44  D.  112. 

A  riparian  owner  on  one  bank  of  a  river 
is  entitled  to  the  flow  of  water  past  his  land 
unobstructed,  and  undiverted  and  without 
material  diminution,  and  may  build  a  dam 
to  the  center  of  the  stream.  Olnty  v.  Fen- 
ner,  57  D.  711.     -  ^ 

A  riparian  proprietor  to  whom  water  first 
comes  has  no  right  to  erect  dams  across  the 
stream  and  spread  out  the  water,  so  that  it 

*  See  note  on  dams  and  levees  causing  Injuriei 
to  property,  67  D.  684-6ML 


faig  and  removing  sand  thersfrosn*    Berry  v. 
SfMdtr,  96  D.  219. 

Land  under  the  water  of  a  navigable  bay 
or  harbor,  on  Lake  Erie,  may  be  held  hy 
private  ownership,  subject  to  the  public 
lights  of  navigation  and  fishery,  by  title 
from  an  express  grant  made  or  sanctioned  by 
the  general  government.  Hogg  v.  Btttnmm, 
62  £  71. 

The  plaintiff  owned  land  on  the  sea  coast 
at  Far  Rockaway,  Long  Island.  Several 
miles  east  of  his  land  was  the  island  of  Long 
Beach,  bounded  on  the  east  by  an  inlet  from 
the  ocean  to  Hempstead  bay.  Between  1835 
and  1869  the  beiaeli  from  opposite  the  island 
to  the  west  of  plaintilTsland  was  overflowed 
and  washed  sway,  and  bars,  ehoals  and  is- 
lands were  formed  and  constantly  changing. 
By  sudden,  violent  and  frequent  changes 
the  inlet  moved  to  the  west  of  the  plaintiff's 
land,  and  a  continuous  bar  was  formed. 
About  1869  the  inlet  dosed  up  and  the  orig- 
inal one  reopened,  leaving  a  continuous 
beach  to  the  west,  with  a  lagoon  inside  of  it 
running  across  the  plaintiff^s  land.  Heli, 
that  the  title  to  that  beach  was  in  the  plain- 
tiff.    Muky  V.  Norton,  58  R.  206. 

S.  The  aeauimAm  and  troMfer  of  tiOe,  — 
The  owner  of  upland,  to  which  flats  adjoin, 
may  sell  the  upland  without  the  flats,  or  the 
flate  without  uie  upland,  or  both  together. 
Pike  T.  Monroe^  68  D.  751 ;  Barker  v.  Bales 
23  D.  678. 

Whether  flate  pass  as  appurtenant,  by  a 
conveyance  of  upland,  depends  upon  the 
intent  as  asoertained  by  the  terms  em- 
ployed.   Barker  v.  Baiee,  23  D.  678. 

A  deed  bounded  on  a  river  in  which  the 
tide  ebbs  and  flows  conveys  the  flats  in  front 
of  and  adjoining  the  same,  to  the  extent  of 
one  hundred  roas  from  high- water  mark,  if 
they  extend  so  far.  Pike  v.  Monroe,  58  D. 
751. 

Where  lands  are  under  she  low-water 
mark,  title  is  not  te  be  acquired  by  prior 
occupancy,  while  they  are  part  of  Uie  pub- 
lic domain.    Ora^  v.  BartleU,  32  D.  208. 

The  presumption  of  a  grant  of  upland 
earriee  witii  it  the  adjacent  flate  Xo  low- 
water  mark,  without  proof  of  any  actual 
adverse  poesessien  of  the  flate,  where  there 
is  no  evidence  of  a  separate  alienation  of 
the  flats.     VaJeniiM  v.  Piper,  33  D.  715. 

The  possession  of  flate  actually  taken  by 
wharves  and  building,  end  continued  for  a 
length  of  time  sufficient  to  bar  actions 
and  entries,  affords  a  conclusive  pre- 
sumption that  the  division  of  such  nate 
amonff  the  coterminous  proprietors  has  been 
settled  by  mutual  agreement.     Ih, 

That  an  ancient  street  has  been  laid  out 
across  flate  on  the  shore  of  an  arm  of  the 
sea  in  conformity  with  the  lines  of  lote  and 
d  wharves  on  one  side  of  such  street,  in  ac- 
cordance with  which  the  land  and  flate  on 
that  side  of  the  street  have  long  been  held 
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Eadh  ripariui  proprietor  ha*  the  right  to 
QM  the  waters  of  a  ttream  on  hia  own  prem- 
ises for  any  pnipose  for  which  it  majr  be 
legitimately  jomei  and  no  one  has  the  right 
by  any  erection  on  his  own  premises  to  in- 
terfere with  sttoh  enjoyment  to  the  preja* 
dice  of  another;  although,  it  seems,  where 
proprietors  draw  water  from  the  same  dam, 
each  has  the  right  to  oontinne  to  nse  the 
water,  whatever  may  be  the  effect  on 
another,  unless  the  latter  has  acquired  by 
grant  or  prescription  the  right  to  an  exclu- 
sive use,  or  to  use  whenever  there  is  not 
water  enough  for  both.  Brown  v.  Bcwei^  86 
D.  406. 

3.  Remedy  qf  partf  injured  Sy  a  dam*  — 
Raising  water  by  a  dam  abnve  its  natural 
level,  in  the  part  of  the  channel  of  a  stream 
owned  by  another  riparian  proprietor,  does 
not  give  him  a  right  of  action  unless  special 
damages  are  also  shown.  OarrtU  v.  McKie^ 
44  D.  268. 

The  lower  proprietor  cannot  raise  any 
dam  or  other  work  to  prevent  the  enjoy- 
ment, bv  the  upper  proprietor,  of  a  servi- 
tude which  exists  in  favor  of  his  estate, 
notwithstanding  the  fact  of  an  acgravation 
of  the  servitude.  The  remedy  is  by  injunc- 
tion.   Barrow  v.  Landry^  11  D.  109. 

A  riparian  proprietor  has  the  right  to 
abate  as  a  nuisance  a  dam  erected  on  the 
,  stream  below  him,  and  which  throws  back 
j  the  water  upon  his  lands.  The  proper  mode 
of  abatement  is  to  lower  the  dam,  if  there 
be  a  prescriptive  right  for  it,  to  the  height 
authorized  by  the  prescription,  or  in  the  ab- 
sence of  prescription,  to  such  a  height  as  will 
stop  the  refluence  of  the  water  at  his  bonnd- 
aryline.     Wrlf^  v.  Moore,  82  D.  731. 

The  erection  of  a  dam  across  a  natural 
stream,  by  a  riparian  owner  thereon,  and 
on  his  own  land,  may  be  restrained  before 
the  trial  of  the  action,  where  it  appears  that 
it  wiU  injure  the  health  of  neighboring  resi- 
dents, although  the  complainant  shows  no 
probable  special  damage  to  himself.  Ogldrm 
T.  McQuagffs,  42  R.  112. 

A  bill  for  an  injunction  Mjunst  maintain- 
ing a  dam  on  the  plaintiff's  land  and  to 
abate  said  dam  as  a  nuisance,  will  lie  in  or- 
der to  prevent  a  multiplicity  of  suits,  where 
the  defendants  olaim  the  right  to  keep  up 
the  dam  under  a  parol  license  from  the 
plaintijOTs  grantor,  and  have  undertaken  to 
maintain  their  right  by  foroe;  but  the  de- 
fendants are  not  liable  for  the  expense  of 
removing  the  dam  erected  under  the  license, 
though  tiiey  are  liable  for  rebuilding  or  re- 
pairing the  dam  after  the  license  was  re- 
voked, and  for  the  expense  of  abating  the 
new  or  repaired  dun.  8tevem  v.  Sievem,  45 
D.  203. 

4.  Righi  to  toUa  for  log$  pairing  dani$.  ^ 
Toll  thorough,  being  against  a  oommoo 
right,  .^  not  to  be  exacted  from  dtiiens  but 
upon  good  consideration,  and  under  license 


b  lost  by  abaorption  and  evaporation  to  an  ex* 
tent  that  prevents  it  from  flowing  to  another 
riparian  proprietor,  as  it  would  have  done 
but  for  the  dams.   Ferrea  v.  Knhe,  87  D.  128. 

It  is  not  a  reasonable  use  of  water  for  a 
riparian  proprietor,  who  desires  to  use  the  j 
same  lor  watering  cattle  and  for  domestic  pur- 1 
poses,  to  erect  oams  across  the  stream,  by 
which  the  water  is  spread  out  and  lost  by 
evaporation  and  absorption  so  as  to  injure 
another  riparian  proprietor  below.    lb. 

Failing  to  object  to  the  erection  of  a  dam, 
and  even  expressing  one's  self  satisfied  with 
the  use  about  to  be  made  of  the  water,  is  onlv 
evidence  of  a  license,  not  a  license  in  itself. 
Johnson  v.  Lewie,  33  D.  405. 

2.  The  BabilUif  qf  owner*  of  dame,  —  The 
erection  of  a  dam  m  a  navigable  stream  is 
prma  fade  indictable  as  a  nuisance  at  com- 
mon law  ;  and  a  defendant,  who  claims  the 
right  to  erect  and  maintain  suoli  a  dam,  un- 
der the  provisions  of  the  statute  of  1803, 
mnit  show  it.    Com,  v.  Chureht  44  D.  112. 

A  statute  authoriaing  the  building  of  a 
dam  protects  the  persons  so  authorised  from 
indictment  for  a  nuisance,  without  limiting 
their  liabilitv  for  damages  resulting  from 
the  flowing  the  lands  of  others.  CriUenden 
V.  IFtbon,  15  D.  462. 

One  having  a  prescriptive  rij^ht  to  main- 
tain a  dam  may  repair  and  tighten  it  and 
nse  the  water  in  a  more  economical  way,  so 
as    to    raise    and  keep   the  water    at    a 

Cater  height  on  an  adjacent  proprietor's 
d  than  has  been  usual  in  the  ordinary 
oondition  of  the  dam  and  customary  nse  of 
the  water,  if  the  dam  itself  is  not  raised  and 
the  water  is  not  kept  at  a  higher  level  than 
the  dam  was  formerly  capable  of  in  its 
cffdinary  operation  when  not  leaky.  CoweU 
V.  Thayer,  38  D.  400. 

A  riparian  owner  may  swell  water  up  to 
his  neighbor's  line,  when  the  water  is  in  its 
natural  state,  by  a  dam  erected  below  with- 
out being  liable  for  injury  done  by  high 
water,  though  increased  bvsuch  obstruction, 
but  the  rule  does  not  apply  to  a  navigation 
company  erecting  a  dam  under  a  charter. 
Monongahela  Nov.  Co,  v.  Coon,  47  D.  474. 

A  corporation  erecting  a  dam  in  a  stream 
is  liable  for  injury  by  hi^rh  water  to  a  mill 

Sroprietor  above,  which  is  increased  by  such 
am,  under  a  charter  authorizing  it  to  erect 
the  dam  and  making  it  liable  for  "any 
damages,"  etc.,  although  in  an  ordinary 
stage  of  the  river  the  dam  does  not  swell  the 
water  back  upon  the  mill-wheel.    Ih, 

The  owner  of  a  dam  must  so  govern  and 
control  it  that  injury  will  not  result  to  his 
neighbors.  Fraler  v.  Seatn  Onion  Water  Co,, 
73  D.  562. 

The  want  of  reasonable  care  by  plaintiffs 
to  prevent  an  injury  ii  no  defense  to  an 
action  against  the  owners  of  a  dam  for  dam- 
ages caused  by  the  negligent  construction 
and  use  of  the  dam     lb. 
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tr  aofhority  firom   th«   soTereign  power. 
Wadmnorthr.  AnM,  86D.  525. 

Tbm  right  to  ezaet » toll  for  the  iim  of  » 
diftimftl,  way,  paann^  or  other  eMoment, 
Bost  ho  ostahUuied  bj  nroof  that  the  same 
was  exposed  and  ofiered  for  the  use  of  all, 
at  a  fixed  oompensatlon.  It  must  have  be- 
eome  aoeh  a  oommon  ohaanel,  way,  or  pas- 
sage, hy  the  oonaent  or  aets  of  the  owner, 
Hiat  he  cannot  maintain  trespass  asainst 
any  person  who  may  nse  it,  paying  the  es^ 
tablished  toU.  IMnel  t.  B<uiM^  48  D. 
507. 

8.  WluffTvs,  pi«rs»  or  lmlkhead«.* 
—  1.  Wha  ma^  timid,  omifraQif,  —  A  riparian 
proprietor  on  naTigabie  water  has  no  right, 
at  common  law,  to  wharf  ont  against  his  own 
hmd  ;  and  in  eases  of  pnrprestnre,  the  right 
of  entry  Is  not  in  the  adjacent  land-owner, 
hot  in  the  crown.  Dona  t.  Jadcaon  StrtH 
Wharf  Oo^BBD.  164. 

The  owner  of  a  lot  on  the  water  front  of 
San  Francisco  has  no  right,  without  license, 
to  wharf  oat  from  his  own  land  into  the  bay. 
/&. 

The  right  of  the  public  for  pnrposes  of 
narigation  most  be  appnrtenant  to  ordinary 
means  of  navigation ;  and  it  can,  therefore, 
nerer  bo  nnlawf  ol  to  erect  such  wharres  and 
hmdings  as  will  accommodate  all  ressels  or- 
dinarily nsing  the  stream,  unless  there  are 
some  exceptional  cironmstances  which  may 
render  the  stmctnres  improper.  Mnan  t. 
Browm,  100  B.  154. 

The  owner  of  land  bordering  on  a  naviga- 
ble stream  may  build  a  wharf  for  his  own 
use  or  for  the  use  of  the  public,  but  he  must 
so  oonstruct  it  as  not  to  interfere  with  the 
free  navigation  of  the  river.  Sherkxk  v. 
BaMridoe,  18  R.  302. 

Itafendants,  being  the  owners  of  an  estate 
upon  a  navigable  river,  were  erecting  a 
wkut  Mainst  their  estate^  extending  out 
into  saia  river.  At  the  suit  of  the  complsin- 
anta,  who  were  the  owners  of  the  estate 
next  below  them  on  said  river,  a  preliminary 
injoaetlon  had  been  issued  restraining  them 
from  the  completion  of  their  wharf.  Upon 
a  motion  to  aissolve  said  injunction— AeU^ 
tiio  evidence  showins  that  the  injury  to  the 
complainants  eaused  bjr  the  completion  of 
said  wharf  would  be  slight  and  contingent, 
and  that,  on  the  other  hand,  the  wharf 
would  greatly  promote  the  defendant's  trade 
and  business,  that  the  injunction  could  not 
bo  maintained,  except  so  far  as  to  prevent 
the  respondents  from  so  constructmg  the 
wharf  as  to  spread  its  materials  into  the 
water  in  front  of  the  plaintiff's  estate. 
7%orwftw  V.  Ora$d,  14  R.  701. 

A  riparian  owner  on  navigable  water  may 
extend  his  occupation  beyond  low-water 
mark,  to  the  point  of  navigability,  by 
wharves,  piors,  or  fiUinps,  subject  to  the 
paramount  right  of  navigation,  and  this 
•  flee  title  WHAmvxs. 


rif^ht  may  not  be  taken  away  by  the  state 
without  compensation.  UnkmD^poi,  etc, 
Co.  V.  J?nmnoidk,47R.  780. 

The  common  council  of  a  city  has  no  power 
to  establish  a  "dock  line  "  beyond  which  no 
riparian  owner  upon  a  navinble  stream 
might  construct  a  wharf.  Such  owner, 
owning  the  land  to  the  center  of  the  stream, 
subject  to  the  public  easement  for  naviga- 
tion, has  a  riffht  to  construct  his  wharf  as  he 
pleases,  so  vBat  it  does  not  interfere  with 
such  ea-«ement  To  restrict  his  risht  to  build 
a  dock  beyond  such  line  would  be  taking 
private  property  without  making  just  com- 
pensation.    WtUker  v.  SItepardMon,  65  D.  324. 

2.  JiighU  and  UabiUHes  qf  the  montn  qf 
toharvei.  — When  persons  have  acted  unlaw- 
fully or  injuriously  in  extending  their  wharf 
beyond  the  line  of  low-water  mark,  they 
may  be  amenable  to  the  sovereign  power ; 
but  they  oannot  be  called  upon  by  those 
who  have  no  interest  in  the  land  covered  by 
the  wharf,  to  make  compensation  to  them 
for  its  use.  Cferrish  v.  Proprieion  of  Unkm 
Wharf,  46  D.  668. 

The  object  of  the  law  permittinff  indi- 
viduals to  build  wharves  in  front  of  their 
lands,  in  navigable  waters,  is  to  facilitate 
commerce,  not  to  allow  neighboring  docks 
and  wharves  to  be  destroyed.  Frwk  v.  £aio- 
rtnet,  50  D.  274. 

The  whari-boat  of  a  riparian  owner  moor^ 
ed  to  his  bank  is  entitled  to  the  same  im- 
munities from  trespass  or  obstruction  by 
vessels  navigating  the  river  as  the  land  it- 
self.   BainMdge  v.  Sheriods,  05  D.  644. 

A  riparian  proprietor  cannot  maintain 
ejectment  for  toat  portion  of  a  wharf,  con- 
structed on  his  land,  which  extends  below 
the  low-water  mark.  Oobmm  v.  Ame$t  28  R. 
634. 

A  statute  anthcrixinff  owners  to  erect 
piers  and  bulkheads  and  fill  up  the  river- 
bed in  front  of  their  lands,  does  not  justify 
them  in  closing  up  the  space  between  the 
river  and  the  end  of  a  strost  which  ran  over 
their  land,  so  as  to  obstruct  the  passage 
from  such  street  to  the  river.  PtopU  v. 
Landder,  47  D.  278. 

8.  Bightt  qf  the  fmbUe  in  wharves.  —  A 
wharf  is  private  property,  and  the  consent 
of  the  owner  must  be  obtained  before  the 
public  have  a  right  to  use  it.  0*NtiU  v.  An- 
fie<(,  72  D.  864. 

Wharves  built  b^  indiriduals  in  front  of 
their  lands,  in  navigable  waters,  must  not 
improperly  impede  public  navigation,  and 
if  tney  do  this,  they  become  public  nuisances. 
Frmk  v.  Lowrenoe^  50  D.  274. 

The  erection  of  a  wharf  in  tide- waters  is 
not  a  nuisance,  if  the  navigation  is  not  in- 
jured by  the  erection.  ThornUm  v.  Oromt, 
14  R.  701. 

A  court  of  equity  wUl  not  interpose  by 
injunction  to  prevent  the  erection  of  a 
wharf  in  such  waters,  unless  it  appears  that 


RTF  AW  AN  RIGHTS. 


For  Iad«z  to  Hoftos  la  Amorl 


Doelstoas  and  Aa&orli 


the  party  petitioiiliiff  will  b«  matertaUj  and 
raMtantuIly  injured  by  such  erection.    /& 

One  navigating  a  river  has  the  right  to 
land  at  sneh  wharf  aa  snits  hie  convenience, 
and  if  im  eo  doing  the  current  of  the  river 
or  other  circnmstancee  earriee  the  item  of 
his  boat  down  stream  so  that  a  portion  of 
his  boat's  length  lies  in  front  of  an  adjoin- 
ing wharf,  but  still  in  the  navigable  water 
of  the  river,  he  is  not  a  trespasser  and  can- 
not be  made  liable  for  any  consequential 
damages  which  may  be  snstained  by  the 
owner  of  the  wharf,  provided  he  nse  dne 
care  and  dispatch,  and  snbjeot  others  to  no 
nnnecessaiy  inconvenience.  Sherloek  v. 
Bambridge,  18  R.  302. 

The  pnblic  may  not  gain  by  prescription 
the  right  to  use  the  luid  of  an  individnal, 
on  a  navigable  river,  as  a  place  of  landing 
and  of  deposit  of  chattels  for  an  indefinite 
time.     l%}ma»  v.  Fordt  52  R.  513. 

4.     DUcei  and  kvefB, — A  riparian   pro- 

Srietor  will  be  enjoined  from  oonstrncting  a 
ike  which  wUl  destroy  the  dike  of  the  op- 
posite proprietor  and  cause  overflow  of  his 
lands,  which  latter  dike  the  opposite  pro- 
prietor has  a  legal  right  to  maintain,  as  he 
claims,  nnder  one  who  bailt  the  dike  when 
he  owned  the  land  on  both  sides  of  the 
stream ;  and  the  eonrt  will  cause  the  abate- 
ment of  so  much  of  the  defendant's  dike  as 
will  injure  the  dike  or  land  of  the  plaintiff. 
BunM  V.  JTb&NMi,  65  D.  247. 

A  proprietor  is  not  bound  to  3rield  part  of 
his  soil  for  the  construction  of  a  levee  for 
the  purpose  of  reclaiming  ovenflowed  lands, 
when  such  levee  was  not  originally  necessary 
to  prevent  his  lands  from  inundation^  but 
was  rendered  necessary  bv  the  closing  of  a 
bayou  for  the  purpose  of  reclaiming  lands 
belonging  to  the  state  or  individuals.  Ccuh 
V.  Wbiiwnih,  71  D.  515. 

9.  AemediM  for  flowmge.  —  1.  In 
gmtroL*  —  In  case  of  injury  from  flooding, 
the  injury  is  a  consequence  which  must  be 
shown  to  have  been  produced  by  a  specific 
eause  :  it  is  too  ([eneral  to  lay  the  flooding  as 
a  consequence  without  more.  Qood  v.  liylin, 
40  D.  493. 

In  an  action  for  flooding  pUuntifi's  land, 
damages  cannot  be  recoverad  for  the  trouble 
and  expense  for  establishing  the  plaintiff's 
right  to  recover  for  the  injury  caused  by  the 
flooding.    lb, 

A  riparian  proprietor  has  a  right  to  main- 
tain a  dike  on  his  land,  constructed  along  the 
line  of  a  creek,  and  which  in  time  of  flood 
causes  the  surplus  water  to  flow  wholly  over 
the  land  on  the  opposite  side  of  the  creek, 
when  both  he  and  the  opposite  proprietor 
claim  under  the  same  person  who  erected  the 
dike  when  he  owned  the  land  on  both  sides 
of  the  creek.    BunoeU  v.  HoUon,  65  D.  247. 

•  Overflowing  or  otherwise  Injuring  property 
of  rlpariau  proprietor  or  other  land  owner,  lee 
note.  67  D.  684-W8. 


Reports*  see  Tolaasol. 

One  who  owns  land  at  the  junetion  of 
a  creek  with  a  river  ma  v  chan||e  the  channel 
and  month  of  the  oreek  on  his  own  lend, 
exercising  reasonable  care  and  regard  for  the 
rights  oT  other  riparian  owners.  He  may 
not  make  such  ehange  however  if  it  may 
reasonably  be  anticipated  that  it  will  increase 
the  danf^erof  inundation  on  the  opposite  aide 
of  the  nver  in  casee  of  unusual  but  not  nn* 
precedented  floods;  but  if  sneh  ehango 
merely  creates  a  sand-bar  in  the  river,  and 
this  contributes  to  an  injury  by  the  breaking 
of  a  levee  and  the  ovemow  of  land  on  the 
opposite  bank  of  the  river  in  an  nnusnal  bot 
not  unprecedented  flood,  it  is  not  a  ground 
of  recovery.  BaUroad  Cto.  v.  Cnr,  43  R. 
428. 

2.  JAobiBty  q^  ike  mjpper  proepieior.  — 
Where  the  owner  of  higher  lands  oonstmeted 
a  ditch  to  drain  the  surface-water  therefrom, 
which  increased  the  flow  of  water  upon  a 
lower  proprietor,  or  which  threw  the  water 
upon  his  land  in  a  manner  different  from 
that  in  which  it  would  have  naturallv 
flowed,  to  the  latter's  injury,  the  former  is 
liable  for  the  injury  thus  occasioned,  even 
though  the  ditch  was  constructed  by  him  in 
the  course  of  the  ordinary  use  and  improve- 
ment of  his  farm.  LMng^ion  v.  McDonald, 
89  D.  563 ;  LaUimore  v.  DaviSf  38  D.  581 ; 
Miller  v.  Laubach,  86  D.  621. 

Injuries  by  flowiuff  surface  water,  done  to 
a  neighbor  as  a  result  of  ordinary  fanning 
operations,  such  as  plow  furrows,  are  not 
actionable ;  but  where  ditches  wlueh  cause 
an  increased  flow  of  water  on  the  lands  of 
an  adjoining  owner  were  dug  to  reclaim  or 
improve  the  land,  the  higher  owner  is  liable. 
IMngtUm  v.  McDonald,  89  D.  563. 

An  upper  land  owner  may  not  collect  tho 
surface  water  in  channels  and  drains  and 
turn  it  in  increased  volnme  on  the  land  of  a 
lower  owner  to  his  detriment,  and  the  latter 
may  defend  his  land  against  it  by  diuoi  or 
embankment.  Chrabkw  v.  Bakery  51  R. 
424. 

And  the  owner  of  land  may  ereet  an  ob- 
struction thereon  to  prevent  the  influx  of 
foul  water  from  adjoining  premises  wrong* 
fully  permitted  by  the  owner  of  the  latter, 
even  if  it  results  in  turning  back  the  snrfaoe 
water  which  flows  naturally  firom  such 
premises.    Beard  v.  MurpkMt  86  D.  693. 

The  owner  of  land  througn  which  a  stream 
flows  may  increase  the  volume  of  water  by 
draining  into  it,  without  any  liability  for 
damages  to  a  lower  owner.  MSkr  v.  Zon- 
hack,  86  D.  521. 

3.  LiabiUtpqfihe  lower  proprietor.^  A  A^ 
parian  proprietor  may  not  erect  any  work 
that  in  time  of  ordinary  flood  will  throw  the 
water  on  the  grounds  of  another  proprietor, 
so  as  to  overflow  and  iniure  them ;  and  for 
such  injury  he  will  be  liable  in  damages. 
BurweH  v.  £ro6soii,  65  P.  247. 

One  who  erects  a  dam  on  his  own  land  is 
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itmnBibb  for  all  injury  oansed  by  it  to  tho 
Una  of  another  in  tunos  of  nraal,  oidinary, 
ftod  expected  froiheto.  MeChifr.  Dankg,t7 
D.  6ao ;  Oa$ebeer  t.  Jfowry,  98  D.  766. 

The  ereotion  ol  a  dam  aofoea  a  ifcreani  in 
laeh  a  manner  aa  to  throw  tho  water  baek 
upon  plaintiff's  land,  being  a  wrongful  aet, 
Btaonla  render  the  defendant  UaUe  for  aaj 
injury  resulting  from  its  ereotion  and  main- 
teuanoe,  sneh  aa  stopping  a  floe  of  ioi»  and 
causing  it  to  interfere  with  plaintiff's  mill. 
Couiet  T.  Kadder,  67  D.  287. 

A  riparian  owner  is  liable  in  damages  for 
raising  tiie  water  of  a  stream  above  its 
Dstnral  banks,  thoogh  he  prerent  its  over- 
flow by  emiiankmente,  if  in  oonsequenoe  of 
his  action  the  water  percolates  through  the 
natural  banks  and  his  land  eo  as  to  drown 
the  adjoining  land  of  another,  ftpfay  t. 
Clark,  91  D.  78. 

The  defendants,  in  pnrsaanoeof  anthori^ 
granted  them  bv  tiie  legislature,  bnilt  a 
dam  which  baoaed  the  water  npon  the 
ancient  mill  of  plaintiff".  Hdd,  that  de- 
fendants were  liable  for  the  injury  oooa- 
sioned.    Lt»  t.  Pembroke  Jrm  Ob.,  2  R.  69. 

The  oooQpant  of  nremises  injured  by  set- 
ting baok  water  taereon  ia  entitled  to  re- 
eorer  damages  against  the  wrooff-doer  to  an 
amount  snflMient  to  indemnify  him  for  the 
injury  to  saeh  interest  ae  he  had  in  the 
premises.     Atomm  ▼.  jBdisen,  86  D.  406. 

The  aOeffoia  and  probata  must  agree; 
hence,  where  issue  was  taken  upon  an  alle- 
gation of  flooding  plaintiff's  land  1^  means 
of  a  dam  across  a  strsam  of  water,  oTidenoe 
that  the  water  was  raised  by  obstmeting 
two  outlets  or  sluices  from  the  pool  of  the 
dam  throBgh  the  left  bank,  whion  had  car- 
ried the  water  around  and  below  the  dam 
into  the  natural  channel,  is  not  admissible. 
Oood  T.  MfSm,  49  D.  493. 

The  plea  of  a  preseriptiTe  right  to  the  use 
of  a  ditdi  in  draming  defendant's  land  pre- 
sents no  defense  to  an  action  for  the  oTor- 
flowing  of  the  plaintiff's  land,  caused  1^  the 
fomiaaoin  of  a  dam  in  a  stream  from  the 
washingB  of  sand  throni^  the  defendant's 
ditch ;  for  the  preeoriptire  right  to  the  use 
of  the  ditch  does  not  carry  with  it  an  ease- 
ment of  ovorflowing  the  plaintiff's  land, 
since  the  sand  bonk  causing  the  overflow 
may  not  have  formed  until  some  time  within 
the  period  of  prescription.  JfomHtJirm  t. 
Branffey,  73  D.  47a 

A  corporation  authorized  by  the  lesis- 
lature  to  construct  a  boom  in  a  navigable 
nver  is  not  liable  for  flowage  of  land  caused 
by  an  extraordinary  freshet,  not  reasonably 
to  have  been  anticipated  and  guarded 
againath  although  to  some  extent  occasioned 
by  the  iMom,  the  boom  having  been  properly 
constructed.  JyOftsMsws  v.  WtmstM  Boon 
Oo,,  41  R.  IS. 

10.  Bomodies  for  obstruetizig  navi- 
gation.  —  One  who  obetmcU  the  flow  of 
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rivers  or  streams  over  their  accustomed  beds, 
so  as  to  prevent  them  from  being  need  as 
formerly,  and  turns  them  into  a  new  chan- 
nel, thereby  anthoriaes  the  public  to  mi^e 
the  same  use  of  them  in  the  new  chann«il, 
as  they  had  been  accustomed  to  do  in  the 
old.    2>i0inef  V.  Atfwarti,  48  D.  607.    . 

The  pubUc  is  not  entitied  to  tiie  use  of 
water  oiverted  from  a  public  stream  1^  aa 
individual  proprietor,  if  sndi  diversion  has 
not  caused  any  obs^otion  to  the  former 
use  of  the  stream.    Jb, 

One  cannot  enter  upon  the  lands  of  an- 
other, and  remove  an  oMtmction  to  a  stream, 
on  the  ffronnd  that  it  is  a  nuisance,  who 
has  not  been  injured  by  ite  existence.    lb. 

Riparian  proprietors  on  the  Miasiasipp 
river  eannot  make  any  erectiona  on  their 
own  landa  which  would  infringe  upon  tiie 
public  easement  or  amount  to  a  nuisance  in 
the  river,  although  great  public  benefita 
would  result  from  so  doing.  People  ▼.  Ol^r 
<{/'.9<. /;oiM.  48  D.  339. 

Streams  only  which  sre  wholly  within  the 
state  are  referred  to  by  article  18,  sectioa  ^ 
of  the  Michigan  constitution  of  1860,  which 
declares  that  '*  no  navigable  stream  in  this 
state  shall  be  either  bridged  or  «i%rfiini>d 
without  authority  from  the  board  of  super- 
visors of  the  proper  oounty."  Mifcm  ▼. 
Brown,  100  D.  164. 

Sanlt  8te.  Marie  Canal  Board  have  such 
control  over  the  canal  and  its  approaches  as 
to  be  authorised  to  remove  such  oDstmotions 
as  are  unlawful ;  but  they  have  no  such 
judicial  authority  as  to  make  their  finding 
conclusive  upon  the  fact  of  illegality,  andu 
they  interfere  with  nrivate  rights,  they 
act  at  their  peril,  ana  are  responsible  for 
their  conduct    lb, 

Brections  1^  ripariaa  owners  in  waters 
whose  beds  are  pubuc  property  are  unlawful, 
not  because  they  are  nuisances,  in  the  proper 
sense  of  the  term,  but  because  they  are  en- 
croachments on  the  public  domain  ;  but 
where  the  ownership  is  private,  and  the  pub- 
lie  rights  are  simply  easements  orprivilegee, 
the  owner  may  use  the  beds  as  he  pleases,  so 
lonff  as  it  does  not  injuriously  affect  the 

Ciluio  enjoyment ;  and  his  use  is  prbna  /ado 
wfuL    lb. 

The  extent  to  whioh  private  improvements 
in  natural  waterooursee  is  compatible  witK 
public  use  must  depend  upon  circumstances,, 
and  always  be  a  question  of  fact.    lb. 

Erections  in  a  river  at  the  head  of  naviga- 
tion, and  serviceable  to  navigation,  do  not 
beccnne  unlawful  by  the  subsequenc  opening 
of  a  canal,  whioh  is  in  no  sense  a  part  of  the 
river,  but  an  independent  water-way  con- 
necting the  river  above  the  falls  with  the 
stream  below.    Jb, 

11.    for  rotarding  flow  of  fha 

stream.  * -^  Riparian    proprietors   have  a 

right   to   the   use  and  enjojrment  of  the, 

*  Detention  of  irster,  see  note,  '^  D.  6a44fi,      " 
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•trMun  M  it  pMtM  thrangh  tfasir  Und*  bat 
at  this  rignt  ia  oommon  to  all  thrmigh 
whoM  land  the  ftnam  fLawn,  no  ono  pro- 
prietor can  wholly  daetroj  or  divert  it, 
either  by  preventing  the  water  from  flowing 
to  a  lower  prowietor,  or  by  throwing  it 
back  upon  the  nulle  or  lande  of  one  abovot 
Cbry  T.  Jkmfek,  41  D.  532. 

froperty  in  a  stream  is  indirisablei  eaoh 
proprietor  being  entitled  to  the  nse  of  the 
whole  of  it  as  it  flows  through  his  land,  and 
one  proprietor  can  not  appropriate  aspeciflc 
portion  of  it  to  his  own  nse  to  the  exoinsion 
ol  those  below  him.  PkaMgh  t.  Dawmm, 
41  D.  IM. 

That  plaintiff's  dam  obstmots  navigation 
is  no  defense  to  an  action  for  obstracting 
the  flow  of  water  to  his  milL  JSoOerv.  Pmet 
44  D.  762. 

An  injury  is  the  direct  and  immediate 
eonseqnenoe  of  the  aets  of  a  private  corpo- 
ration, Ddicn  such  oorporation  eoustrnots  an 
embankment  in  the  month  of  a  oreek,  there- 
by preventing  the  water  (torn  flowing  in  its 
aocnstomed  onannel,  and  denriving  the  in* 
jnred  partnf  of  its  nse  for  muling  purposes 
although  the  property  injured  is  an  incor- 
pereal  right  in  the  land  of  anotiier ;  and  it  is 
no  defense  to  an  action  for  dams^es  for  such 
injury  that  the  water  flowing  in  the 
month  of  the  creek  is  a  public  navigable 
river,  under  servitude  to  the  public  interest 
and  subject  to  legislative  oonvoL  Tnmnum 
▼.  BebriSkrtt  tie.  S.  B,  Co.,  69  D.  666. 

Reasonableness  of  the  detention  of  running 
water  depends  upon  the  sise  of  the  stream, 
as  well  as  the  use  to  which  it  is  subservient 
In  small  streams  the  water  may  be  detained 
for  a  reasonable  time  in  order  to  accumulate 
a  head  which  can  be  made  available  for 
nactical  nse ;  but  the  right  to  detain  is  not 
umited  to  tiie  time  neoessary  for  repairs,  or 
to  extraordinary  occasions.  Dcnrff  v.  OotcA- 
#0;  70  D.  686. 

A  riparian  proprietor  cannot  unreasonably 
detain  water  or  throw  it  back  beyond  his 
own  Une,  unless  he  has  acquired  the  right 
to  do  so  by  graot,  license,  or  prescription. 
ShodeiT.  WhUehead,  84  D.  6^1. 

19.    for  diT«rsioxL* — The  owner 

of  one  bank  ad  medium  JUum  oqmB  has  no 
■ach  ownership  of  half  the  stream  as  to  jus- 
tify him  in  diverting  the  water  therein  to 
that  extent   Blanekird  v.  Baitr^  2S  D.  604. 

A  riparian  owner  is  liable  for  the  diver- 
sion of  the  stream  by  his  agent,  though  such 
diversion  is  forbiddmi  by  him,  if  havmg  no- 
tice that  it  is  being  made,  he  makes  no 
objectiou.    Bvan$  v.  Merrkoeather,  36  D.  106. 

The  upper  riparian  proprietor  must  not 
materially  lessen  the  qnanti^  of  water  flow- 
in  the  stream.    MiUer  v.  MOIer,  49  D. 


t&. 


The  diversion  of  a  watercourse  by  a  ri- 

*Dlversloii  of  water  by  riparian  owner,  see 
note,  7t  D.  Oa-MSL 
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parian  proprietor,  without  fetuming  it  to 
its  natural  channel  before  reachiiw  um  land 
of  a  proprietor  below,  is  uiUawful  and  sub* 
jects  the  wrong-doer  to  an  action  for  dam- 
ages by  the  lower  proprietor.  Pkmdeiffk  v. 
Sawon,  41  D.  199. 

The  lower  riparian  proprietor  cannot  di- 
vert the  waters  of  a  stream,  so  as  to  prevent 
it  from  flowing  in  a  natunl  state  over  or 
past  the  land  of  a  hiffher  proprietoTp  which 
borders  on  one  side  of  such  stream,  by  con- 
ducting the  water  in  sluices  past  lus  land, 
and  emptying  it  into  the  stream  bdow. 
Parierv.  Orimvold,  42  D.  739. 

A  riparian  proprietor  substantially  divert- 
ing a  wateroourse,  by  so  doing  encroaches 
on  the  rights  of  a  proprietor  below,  who  may 
maintain  an  action  for  the  diversion^  at* 
though  he  sustains  no  present  damage  there* 
by.    Newhaa  v.  Irmon,  64  D.  790. 

A  riparian  owner  diverting  a  stream  is 
liable,  notwithstanding  an  obstruction  by 
an  intervening  owner,  for  the  injurjr  thereby 
occasioned  to  a  lower  proprietor,  if  the  re* 
moval  of  the  intervening  obstruction  would 
not  restore  the  accustomed  flow  of  the 
stream.    Oknty  v.  Fetmer,  57  D.  711. 

A  riparian  proprietor  has  no  right  to  di- 
vert a  stream,  or  any  part  of  it,  from  its  ao- 
cnstomed course,  to  the  injnrv  of  other 
persons.    Burwett  v.  Beimm,  65  D.  247. 

A  riparian  proprietor  is  liable  for  dam- 
ages to  an  injured  partv  where  he  diverts 
water  from  its  natural  channel  for  artificial 
uses  in  quantity  sufficient  to  injuriously  af- 
fect rights  of  the  proprietor  below,  and  does 
not  return  the  water  to  its  natural  channel 
bef  oro  it  roaches  tiie  lands  of  such  proprie- 
tor.   i9lefci  V.  jStN^ea,  66  D.  394. 

A  riparian  proprietor  may  use  water  in  a 
stream  for  domestic  and  culinary  purpcees 
and  waterina  stock,  without  beii^  liable  to 
a  proprietor  Dclow  for  a  consequent  diminu- 
tion of  the  water,  if  the  nsht  be  reasonably 
and  properiy  exerotsed.  IrocitMorA  v.  TfOol- 
son,  89  D.  891. 

Use  of  an  artificial  aqueduct  to  oonduol 
to  one's  house  or  barn  the  water  in  a  stream 
running  through  hii  land,  which  he  has  a 
right  to  use,  does  not  render  him  liable 
to  a  proprietor  below  him  on  the  same 
stream,  if  the  right  is  not  abused  by  using 
moro  than  his  fair  proportion  of  the  water, 
and  unnecessarily  depriving  the  lower  pro- 
prietor of  wattt  which  would  otherwise 
come  to  his  land.    Bk 

ThiB  Ices  of  water  merely  incidental  to  the 
proper  use  and  enjoyment  of  it  by  a  riparian 
proprietor,  as  bv  permitting  it  to  escape 
through  penstocks  from  an  aqueduct  em- 
ployed to  conduct  it  to  such  a  proprietor'e 
house,  in  order  to  pravent  freezmg  or  sta^ 
nation,  is  not  en  iniurious  diversion  render* 
ing  the  party  liable  to  a  lower  prcprietcr. 
altnough  the  water  so  eeoaping  is  penna* 
nentiy  diverted,  if  thero  is  no  unreasonabla 
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«•  or  imnaensAry  wmite,  whiob  k  a  qoM- 
tion  for  the  Jury  upon  all  tho  facta,    iii 

The  right  of  a  riparian  proprietor  to  re- 
w^er  for  the  diversion  of  water  axiato 
tltliongh  no  particular  or  aetoal  damage  haa 
been  ■oitained  by  reason  of  sueh  dirersiony 
and  altboaffh  at  the  time  thereof  no  bene- 
6oial  Qse  of  the  stream  was  made.  Pork&t 
w.  Orkwold,  42  D.  789. 

A  legislative  aot  anthoiiiing  the  oonstmo- 
tion  b J  a  riparian  proprietor  of  a  pipe  or 
eulTert  to  eonvey  a  watoroonrse  aloDS  and 
acroes  a  highway  doee  not  affeot  the  ri^toof 
a  proprietor  below  to  maintain  an  action  for 
divecsioB  thereby.  NmthaM  v.  Iremm,  64  D. 
79a 

A  riparian  owner  increasing  the  flow  of 
water  equal  to  the  quantity  taken  from  a 
stream  flowing  throogn  his  land,  by  means 
el  ezeavationa  and  ditches,  all  constituting 
aart  ni  the  same  improvementt  is  not  liable 
lor  a  diversion  to  a  proprietor  below.  MOki 
V.  rUMurg  B.  R,  Ox,  0^  D.  85. 

A  riparian  proprietor  may  show,  in  miti- 

fation  of  damages,  that  the  means  provided 
y  him  for  restoimtion  of  the  water  to  its 
aatnral  channel  are  rendered  ineflicient  for 
that  purpose,  after  the  water  has  left  his 
land,  Dy  the  act  or  interference  of  a  tUrd 
person,  but  it  is  no  excuse  for  his  wrong. 
Ml  V.  Burden^  66  D.  894. 

The  right  of  a  riparian  proprietor  te  divert 
water  from  ito  channel  is  conditional,  and 
the  condition  is  his  duty  to  restore  the  water 
thus  diverted  to  the  stream  from  which  it 
was  taken.  It  is  not  an  absolute  risht,  but 
a  continsent  one,  made  absolute  only  by  a 
rstum  or  the  water.    lb. 

An  upper  proprietor  of  land,  in  whieh 
orjginatee  a  spring  forming  a  stream,  run- 
ning through  ma  land  into  that  of  another, 
■lay  divert  the  stream,  and  eause  it  to  over- 
flow and  irrigate  his  land,  provided  it  re* 
samea  ito  natural  channel  More  it  enters 
the  land  of  the  lower  proprietor ;  and  he  is 
not  liable  for  injury  to  such  proprietor,  un- 
loos  he  wantonly  and  maliciously  uses  the 
stream,  and  takes  more  water  thui  is  neces- 
sary for  Mpricultural  purposes.  Tolk  v. 
Cbry«<A,  9S  D.  64a 

The  lower  propiietorla  presumed  to  know 
that  the  upper  proprietor  has  the  right  to 
use  the  water  runnmg  through  his  land  for 
irriff ation  purpoees,  and  if  he  ereoto  a  mill 
on  nia  lano,  he  cannot  lessen  the  upper  pro- 
prietor'a  vested  rights,  and  the  damages  he 
mav  suatain  are  £immim  abt^  h^juritu    lb, 

A  riparian  owner  has  no  right  by  erecting 
an  embankment,  to  divert  the  natural  course 
of  water  overflowing  from  a  river  in  the 
time  of  a  (reehet,  and  turn  it  upon  the  land 
of  hie  neighbor.  Sham  v.  KannM  CHty  etc 
it  H.  Cbw,  86  R.  480. 

An  upper  riparian  owner  on  a  stream  haa 
no  right  to  divert  the  water,  by  pipea  and 
oir%  for  the  use  of  his  locomotive  en- 


and  AasertCMi  Reports,  see  Telwasel. 

gines.  to  thedetaimentof  a  lower  proprietor, 
a  mill  owner;  and  such  conduct  may  be 
enjoined.  Garwood  v.  N.  T,  Central  R.  R, 
Ob.,  88  R.  462;  SndOi  v.  (%  ^  AwfteHer, 
44  k.  898. 

Where  a  lake^  formed  bv  surface  water» 
is  situate  cm  the  lands  of  different  owners, 
neither  can  drain  it  without  the  consent  of 
the  other.    8(kaitftr  v.  Maraialer^  67  R.  73. 

18.    or  oontamiiiation  of  tho 

wator.  — -  A  riparian  proprietor  has  no  right 
to  injure  or  corrupt  water  to  the  injury  of 
others,  though  he  own  the  land  in  fee  over 
which  the  water  flows,  and  hold  by  title 
derived  from  the  United  States.  LewiB  v. 
8tH»^  60  D.  177 ;  McCaXkann  v.  Qtrmaaiaowm 
Water  Co.,  93  D.  666. 

The  authority  to  injure  water,  aa  by  saw« 
dust,  will  not  be  presumed  in  oppoeiticn  to 
clear  evidence  of  the  legifdative  will  that  no 
one  should  do  so.    LewU  v.  Stein,  60  D.  177. 

The  right  to  impair  the  quality  of  water 
cannot  be  acquirea  by  a  riparian  proprieter 
bypretcription.    lb, 

A  prescriptive  right  to  render  running 
water  unfit  for  di  inking  or  domestic  pur- 
poses requires  the  strictest  proof  of  ita  exist- 
ence. McOaUmn  v.  Oemumtown  Water  Oo^^ 
93  D.  666. 

An  upper  riparian  proprietor  claiming  the 
right  by  prescription  to  pdluto  a  stream 
cannot  do  so  to  a  greater  extent  than  it  waa 
polluted  at  the  commencement  of  the 
twenty-one  years.  The  right  must  be 
measured  by  the  enjojrment.    Jb. 

Any  user  of  a  stream  by  un  upper  pn^ 
prietor  which  substantially  dimimshes  ito 
volume,  or  defiles  or  oorrnpto  it  to  such  a 
degree  as  essentially  to  impair  ita  purity  and 
prevent  the  use  of  it  for  any  of  the  reason- 
able and  proper  purposes  to  which  runnina 
water  is  ustially  applied,  ia  improper,  ana 
will  be  enjoined.  Merrf/Uld  v.  Lonibardf 
90  D.  172. 

Where  several  riparian  owners,  acting 
independently,  discharge  refuse  from  their 
miUs  into  a  stream  to  the  injury  of  a  lower 
proprietor,  an  injunction  may  issue  in  a  suit 
against  all  and  before  any  action  at  law, 
Loduood  Co.  V.  Lawrtnee^  o2  R.  768. 

In  an  action  by  a  lower  against  an  upper 
riparian  owner  on  a  stream,  for  fouling  the 
stoeam  by  means  of  a  hog-yard,  and  depriv- 
ing him  of  ita  use  for  domestic  purposes,  an 
instruction,  that  if  the  stream  in  ito  natural 
state  was  more  useful  to  all  the  owners  for 
stock  purposes  than  for  ordinary  domestic 
uses,  tne  upper  own4r  had  a  ri^ht  reason- 
ably so  to  use  it,  in  spito  of  the  injury  com- 
plamed  of,  ia  correct.  HateiUne  v.  Caee,  32 
R.716. 

One  operating  a  coal  mine  in  the  usual 
manner  may  discbarae  the  peroolatinf(  water 
into  a  stream  which  naturally  drama  the 
land,  althou|{h  this  ma^  swell  the  stream, 
and  render  it  by  impurity  unfit  for  the  do- 
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meatio  pozpoMs  of  lower  proprioton.    ^eiM- 1 
tjfhxmla  Ckxil  Co,  ▼.  Sanderwn,  57  B.  446. 

A  ooal  mining  company  fooled  a  natural 
stream  of  water  by  pumping  water  from  ite 
mines  into  it,  to  the  damage  of  a  riparian 
pro|>rietor.  ffeldj  that  the  act  oonld  not  be 
justified  either  by  the  importance  of  the 
mdustry  or  by  general  custom.  Pemaifkfania 
Ooal  Co.  V.  Samdirmm,  89  R.  78S. 

14.  AccretioiL* — A  riparian  proprietor 
is  entitled  to  all  aooessions  made  to  his 
land  by  the  retreating  of  the  ri?«r  from  its 
former  limits,  or  by  the  slow  and  secret  de- 
posit of  sand  and  other  substanoes,  so  as  to 
leave  the  soil  theretofore  inundated  uncov- 
ered by  water.  Haaan  ▼.  QanMbtU,  33  D. 
267. 

All  aooretioiis  to  a  pnblie  landing  neces- 
sarily attach  to  it,  and  form  a  part  thereof. 
Qodfrty  T.  dt^  qf  Alton,  62  D.  476. 

Imperceptible  accretions  to  the  bank  of 
a  river  from  washings  from  the  opposite 
bank  belong  to  the  proprietor  of  the  lan^to 
whioh  they  beoome  affixed.  Spigener  ▼. 
Oooner,  64  D.  766. 

A  ohange  in  the  oourse  of  a  river  from  a 
known  cause,  or  by  human  agency,  does  not 
deprive  a  proprietor  of  the  right  to  go  to  the 
center  of  tne  old  channel,  if  it  can  be  asoer- 
tained.    IK 

An  aoeretion  between  the  meander  Une 
and  the  water's  edge  on  a  navigable  stream 
belongs  to  the  owner  of  the  adjoining  land. 
Krma  V.  Orwtfwd^  87  D.  414. 

The  owner  of  a  lot  on  the  water  front  of 
San  Francisco  does  not  become  the  owner  of 
land  adjoining  the  lot  and  lying  in  the  har- 
bor beyond  it|  where  such  land  has  been 
gained  from  the  sea  by  the  gradual  aoere- 
tioQ  of  sand  and  earth  caused  by  a  purpres- 
ture  or  encroachment  in  the  form  of  a  uniarf 
fai  the  publie  harbor  beyond  it.  Dona  ▼, 
Jadboa  Sirui  Wharf  Oo,^  89  D.  164. 

The  channel  of  a  river  must  be  regarded 
as  the  rightful  and  accustomed  channel,  as 
between  the  riparian  owners,  where  it  has 
been  gradually  changed,  by  wearing  away 
on  one  side  and  increasing  on  the  other. 
QeniA  v.  Olaiiah.  97  D.  661. 

Land  formed  by  aocretions  on  one  aide  of 
a  river  belongs  to  the  rij^arian  owner  on  that 
side,  and  is  as  much  entitled  to  protection  as 
his  original  land.    75. 

A  riparian  owner  may  protect  his  banks 
from  the  encroachment  of  a  river,  by  rub- 
ling  or  other  means,  provided  he  does  not 
cause  a  change  in  the  then  accustomed 
channel  of  the  river,  to  the  material  and  ap- 
preciable injury  of  other  riparian  owners,  /o. 

The  owner  of  lands  bounded  on  a  lake, 
whether  navigable  or  not,  is  entitled  to  the 
land  left  dry  by  the  gradual  or  impercep- 
tible receding  of  the  waters.  Warren  v. 
Chamben,  4  R.  28. 

*  RIffht  of  riparian  owners  to  aoeretloua.  see 
note,  tt  R.  tl&-2Sl. 


The  owner  of  land  bounded  ''along  tfaa 
high-water  mark*'  of  an  artificial  pond  ia 
not  entitled  to  accretions,  although  the  re- 
sult of  natural  oausea.  Cook  v.  MtChure,  17 
R.270. 

Every  riparian  poprietor  whose  land  is 
bounded  by  water  is  subject  to  loss  b^  the 
same  means  which  may  add  to  his  territory, 
and  as  ho  is  without  remedy  for  his  loss  m 
this  way,  he  cannot  be  held  accountable  for 
hisgain.  ZMcUewn  v. Cban,  63  B.  219, 22I» 
note. 

The  proper  mode  of  apportiuming  accre- 
tions among  riparian  owners  is  the  follow* 
ing :  Measure  the  entire  river  front  as  it 
was  when  the  lots  were  laid  out^  and  note 
the  aggregate  number  of  feet  frontage,  as 
well  as  thiat  of  each  lot;  then  measure  a 
line  drawn  as  nearly  as  may  be  with  the 
middle /thread  of  the  stream  opj^ite  the 
shore  line  so  measured;  then  divide  the 
thread  line  into  as  many  equal  parts  as 
there  are  lineal  feet  in  the  shore  line,  giving 
to  eadi  proprietor  as  many  of  these  parts  as 
his  property  measuree  in  feet  on  the  shore 
line;  and  then  complete  the  division  by 
drawing  lines  between  the  points,  designat* 
in^  the  lot  or  parcel  belonging  to  eadi  pro- 

Srietor  both  upon  the  shore  and  river  lines. 
:iht  V.  i9im20r,  66  B.  866. 

15.  Auu'vion.  *— Land  formed  bj  a 
gradual  and  imperceptible  recession  of  the 
waters  of  a  IsJlo  or  river,  whether  navigable 
or  not,  belongs  to  the  riparian  owner  from 
whose  shore  the  water  has  so  receded.  War* 
ren  v.  Ohamben^  91  D.  688;  Lmringtiom  ▼• 
Ckmittt  ^8u  CUAr^  16  R.  616. 

Land  formed  by  alluvion,  in  a  river  not 
navigable,  by  slow  and  imperoeptible  accre- 
tion, is  the  property  of  tne  owner  of  the 
adjoining  land.  DttrfM  v.  Atthm^  28  D.  276. 

Whatever  addition  is  made  to  the  shcrea 
of  rivers  or  streams  by  alluvion,  from  natural 
causes,  or  from  a  union  of  natural  and  arti- 
ficial causes,  belongs  to  the  riparian  owners 
of  the  shores.  Adams  v.  Fofihhgham^  3  D, 
161;  MumdpatUifyo.iT.(kUomPret$,WD. 

624. 

Whether  the  alluvion  forms  at  or  against 
the  shore,  so  as  to  cause  an  extensicQ  of  the 
shoro  or  bank  of  the  river,  or  whether  it 
forms  in  the  bed  of  a  river  and  becomes  an 
island,  is  immaterial  in  determiningto  whom 
it  belongs.    Deer/M  v.  Amu,  28  D.  276« 

Land  formed  by  alluvion  in  a  river  is^  in 
general,  to  be  divided  between  the  several 
riparian  proprietors  entitled  thereto^  accord- 
ing to  the  following  rule.  1.  Measnro  the 
whole  extent  of  their  ancient  line  of  the 
river,  and  compute  how  many  rods,  yards, 
or  feet  eadi  proprietor  owned  of  such  line; 
2.  Divide  the  newly-formed  bank  or  river 
line  into  equal  parts,  and  appropriate  to  each 
proprietor  as  many  of  tUse  parts  as  ha 
owned  rods,  yards,  «f  fa»*  ^^     „*^^^^» 

•  See  note  on  tbe  law  of  alluvion,  83  D.  27«-*a. 
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and  3w  Draw  ImeB  from  the  point  at  which 
tiM  proprieton  rapaotiTaly  Donnded  on  th« 
old  to  tna  poiati  ihiia  detenninated  at  tho 
soiati  of  diTU&ai  of  tho  nowly-lormad  ihoEa. 

8aeh  ralo  is  to  bo  modified  nndor  partien- 
lar  eironmstanoea,  as,  where  tho  ancient 
miugfai  of  the  rirer  has  deep  indontationa  or 
sharp  pro jeotions,  the  general  ayailable  line 
shoiiia  be  takm,  and  not  the  aotaal  length 
of  ihm  hue  on  that  margin  as  elongated  dj 
indentations  or  projections.    lb. 

Where  tho  month  of  a  orsok,  whioh  is 
tho  beffinning  point  of  a  great  bounded  on 
one  side  by  such  stream,  shifts  Eradoally, 
owing  to  the 'action  of  the  oreeK  end  the 
sirsam  into  whioh  it  empties,  the  ohsnge 
operates  to  the  flmia  or  loss  of  the  parties  on 
the  respectiTe  sidee  of  the  creek ;  bnt  if  it 
is  occasioned  by  the  act  of  one  of  the  parties, 
tibo  other  party  is  not  injured  thereby.  Ball 
▼.  SkuJf,  30  D.  27a. 

A  lot  bounded  by  a  street  which  faces  on 
tide- water  is  not  entitled  to  the  alluvion  that 
may  be  formed  on  the  water  side  of  the 
•tioot.    MawrqfM6bU§v.Mava,3ZJ).Z26. 

The  legislature  cannot  depriTo  a  riparian 
proprietor  of  his  right  to  the  future  aliUTioa 
that  may  Iw  deposited  upon  his  rirer  front. 
JfiimctpaiftyAo.  f  ▼.  Coiion  Prem,  36  D.  024. 

A  cnange  in  the  character  of  property 
tern  mral  to  urban,  effected  hy  its  incor- 
poration as  a  dty,  does  not  depriTo  it  ol  the 
richt  to  future  formed  allurian.    Jh, 

ninciplea  of  the  Roman  and  Spaush 
lawB^  with  respect  to  alluvion,  explained. 
Ik 

Thopriaeiple  that  gives  alluTion  to  the 
fxpaiiaa  proprietor  upon  whose  front  it  is 
depositea,is  tounded  upon  the  consideration 
that  his  exposed  sitoation  burdening  him 
with  tho  risk  of  loss  through  the  agency  of 
tho  river,  he  should  be  allowed  the  benefits 
which  its  contiguity  may  confer,  as  a  com- 
pensation. It  in  no  manner  depends  upon 
the  duty  of  keeping  up  levees  and  embuik- 
monts  to  guard  against  the  overflow  of  the 
river.    Ih. 

The  intervention  of  a  public  road  between 
a  tract  and  a  river  does  not  prevent  the 
gain  by  alluvion  from  belonging  to  such 
tract    lb. 

Where  a  public  use  exists  in  the  banks  of 
a  river,  the  future  alluvial  accretions  will 
be  subject  to  the  same  use ;  but  the  right  of 
property  therein  will  be  vested  in  the  same 
person  in  whom  is  the  property  in  the  bank ; 
and  it  seems  that  when,  by  reason  of  the  in- 
crease by  accretions,  any  part  of  the  original 
bank  is  no  longer  needed  for  the  exercise  of 
the  use^  the  owners  of  the  right  of  property 
therein  will  also  be  entitled  to  its  occupa- 
tion.    Ih. 

Alluvion  formed  on  the  shore  of  a  naviga- 
ble river  1)elonga  to  the  shore-owner,  claim- 
ing under  a  government  donatbn  and  survey. 


where  such  alluvion  is  formed  oat  of  a  bar 
existing  at  the  time  of  the  survey,  which 
was  overflowed  at  hi^^h  watar,  and  most  of 
it  every  year,  and  whioh  was  not  included 
in  the  survey,  the  government  surveyor 
running  the  line  as  near  the  bank  at 
the  land  was  susceptible  id  ownership^ 
ths  lower  line  not  beins  marked  be- 
cause the  river  was  oonsiaered  the  line, 
though  at  low  water  the  distance  across  the 
bar  to  the  water  from  the  mainland  wat 
nearly  half  a  mile.  8tapheni<m  v.  Oof,  4M 
D.  171. 

^  A  public  street  extending  to  a  naviflable 
river  will  not  be  deemed  cut  off  therefrom 
by  additions  made  by  alluvial  deposits,  nor 
by  the  voluntary  act  of  the  owner  of  the 
land.  The  filling  in  of  the  land  carries  witii 
it  the  extension  of  the  street.  PeopU  v. 
Lambkr,  47  D.  278. 

An  increase  of  alluvion  caused  by  pur- 
presturs  or  encroachment  in  the  form  of  a 
wharf  in  a  nublio  harbor  does  not  come 
within  the  rule  that  lands  gained  from  the 
sea  by  the  washing  up  of  sand  or  earth  littie 
by  little  become  tiie  property  of  the  owner 
of  the  land  adjoining.  Dma  v.  Jaekmm 
Strut  Wharf  Co.,  89  D.  164. 

Where  a  new  shore  is  formed  on  a  river 
not  navigable,  by  the  alluvial  deposits  taken 
from  the  opposite  side  by  the  wearing  away 
of  the  stream,  the  land  on  the  new  Acre  is 
to  be  divided  between  the  owners  sntitled 
to  it,  according  to  the  following  rule :  "  Give 
to  each  owner  a  share  of  the  new  shore  line 
in  proportion  to  what  he  held  in  the  old 
shore  fine  and  complete  the  division  of  tiie 
land  by  mnning  a  line  from  the  bound  be- 
tween the  parties  on  the  old  shore  to  tiie 
point  thus  ascertained  on  the  new."  1871. 
Batehitlder  v.  Kenidon,  12  R.  148. 

16.  Btght  to  wreoka,  and  propert  j 
adrift  east  on  shore.*— The  sovereign 
has  the  right  to  wrecks  and  all  property 
stranded  on  the  sea-beach.  ffet/Uld  v, 
Bamn,  67  D.  563. 

A  wreck  cast  on  the  sea  shore  belongs  to 
the  owner  of  the  shore,  as  against  a  mere 
atranger,  if  not  reclaimed,  and  he  may  bring 
trespass  against  such  stranser  for  taking  the 
same.     Barker  v.  Bates.  23  D.  678. 

The  value  of  the  wreck  may  be  recovered 
as  damages  in  such  action.    Jh. 

Property  carried  ^  away  by  flood  and 
stranded  on  another's  land  continues  to  be 
the  property  of  him  who  owned  it  at  the 
time  of  the  flood,  and  he  may  enter  and  take 
it  awav.  But  he  is  not  bound  to  do  so,  and 
may  abandon  it  witbont  incurring  respon- 
sibility for  injury  done  by  it.  Fonter  v. 
JunkUa  Bridge  Co..  65  D.  606. 

The  owner  of  land  on  which  property 
carried  adrift  is  stranded  may,  after  notice 
given,  disincumber  his  land  by  casting  such 

*  Rights  and  liabilities  of  owners  of  property 
set  adrift  by  wrecJcs.  see  note.  56  D.  608-U2. 


RIPABIAN  RIGHTS— RIYSRa. 
For  Xiidaz  to  Kotot  in  AmorleAB  Doottloaa  and  Amorloaa  Boporto»  soo  Tolumo  I. 

proper^  back  into  th*  itrMun ;  bat  ht  hat 
no  right  to  appropriata  it  to  hia  own  «m. 

Tho  refasal  of  the  owner  of  property  OMt 
adrift  by  a  flood  to  remove  it  mm  the  land 
on  whidi  it  baa  atraaded  does  not  diveat 
him  of  hia  right  in  it,  nor  bar  his  entnr  to 
reclaim  it.  A  man  who  haa  abandoned  hia 
property  may  at  any  time  reanme  the  own- 
erahip  of  it.    lb. 

The  owner  of  land  haa  no  lien  on  property 
earned  upon  it  by  a  flood.    lb. 

Trover  may  be  maintained  hj  the  owner 
of  property  oaat  adrift  by  a  flood,  againat 
the  owner  of  the  land  npon  whioh  it  ia 
eaat,  upon  proving  property  in  himaelf,  and 
aotnal  oonveraion  oy  tne  defendant.    lb, 

17.  Bight  to  talra  Maweed.  *— The 
right  to  take  aeaweed  growing  on  the  bed 
01  a  navigable  river,  below  low-water  mark, 
belonga  to  the  publio  and  not  ezolnaively  to 
the  riparian  proprietor.  Chapman  v.  iim- 
baO,  21  D.  707. 

Seaweed  oaat  npon    the  ahore   between 
high  and  low-water  mark  belonga  to  the 
oblio,  and  may  be  lawfully  appropriated 
any  peraon.    Maihtr  v.  (Mapman,  16  R. 

18.  Selatiy^  rlgrhts  of  nppor  and 
lower  proprietors.  —  A  riparian  proprietor 
ii  bonnd  to  make  each  reaaonable  nae  of  a 
atream  of  water  mnning  through  hia  land  aa 
will  do  the  leaat  injury  to  those  below  him, 
oonaiatent  with  a  valuable  benefit  to  him<)elf, 
and  it  ia  a  queation  for  the  jury  whether 
aaoh  proprietor  haa  uaed  more  than  hia  juat 
proportion.  Emm  v.  JferrnaeeUAcr,  88  D. 
106. 

The  riflht  to  have  a  natural  stream  of 
water  to  flow  freely  over  the  land  of  a  lower 
proprietor  carries  with  it  the  right  to  enter 
on  the  land  below  to  cleanse  out  the  stream 
and  remove  obstructions.  PrtaooU  v.  Wil' 
Uaem,  89  D.  688. 

A  riffhtf  ul  use  of  one's  own  estate,  whether 
eovered  by  water  or  not,  may  not  unfre- 
quently  have  some  effect  to  diminish  the 
value  of  an  adjoining  eatate,  or  to  prevent  ita 
being  uaed  with  the  comfort  which  might 
have  been  otherwiae  anticipated;  this  is 
damnum  abtmte  ir\juria,  for  which  the  law 
does  not  and  cannot  make  compensation. 
GfrrUh  V.  Unim  Wharf,  46  D.  668. 

Everr  injury  to  a  riparian  proprietor  be- 
low wm  not  confer  a  right  of  action.  It  ia 
necessary  to  take  into  consideration  the 
capacity  of  the  stream,  the  adaptation  of  the 
machinery  to  it,  and  all  the  attendant  cir- 
cumstances ;  and  when  all  these  are  properly 
considered,  if  the  proprietor  below  is  ma- 
terially injured,  when  considered  in  relation  Lands  bounded  on,  aee  Botmi>A&ia,  9L 
to  the  facta  of  the  particular  case  he  is  en-  Navigation  of,  how  far  regulated  by  atate 
titled  to  redreaa.    DUBng  v.  Murray,  63  D.  lawa,  aee  Commxrcb,  7. 

885.  Rnlea  to  avoid  oolliaions  on,  aee  Shipfdio^ 

*  Right  of  dtisens  In  and  npon  the  seashore.    ,„,  63-60. 
note,  la  E.  61-C8.  What  are  navigable,  aee  Navioation,  2. 


The  anperior  owner  may  improve  hialande 
by  throwing  ineraaaed  watera  upon  toi  in- 
f erior,  thrwigh  the  natural  and  enatoBiaxy 
ohannela,  but  the  principle  dionld  be  prm« 
dently  applied.  Knjfimm  ▼.  QHn&mr^  97 
D.437. 

A  anperior  owner  haa  no  right  to  dig  new 
ohannela  and  eanae  inereaaed  flow  of  water 
through  them  npon  hia  inferior's  landa.    lb. 

An  inferior  owner  ia  not  obliged  to  re- 
ceive on  hia  land  watera  whioh  nature  never 
appointed  to  flow  there,  and  may  dam  np  a 
ohannel  out  for  the  carrying  el  aoeh  watera 
to  and  upon  hia  land,    lb. 

Owner  of  higher  landa  mav,  in  the  Im* 
provement  of  hia  landa,  or  for  lila  own  nae, 
retain  all  the  anrf  aoe  water,  that  ia,  water 
flowinj^  in  no  resnlar  or  deflnite  ehanncd, 
npon  hia  land,  and  prevent  it  from  peroolat- 
injl  or  flowing  npon  the  lower  land  of  aa 
acQoininff  proprietor ;  or  he  may  ao  drain 
auob  aniiace  water  aa  to  prevent  any  portioa 
of  it  reaching  anch  lower  landa.  iSiatotoi 
V.  McDonald,  80  D.  668. 

The  owner  of  an  upper  field  may  not  se 
concentrate  aurfaoe-water  npon  hia  own 
land  aa  to  increaae  ita  natural  flow  npon  a 
lower  field  of  another.  TtnakUm  ▼•  Fealb- 
Ak,  87  R.  160. 

Defendant  owned  a  aaw^mill  and  ottiar 
mills  npon  a  atream  above  plaintiifa  lands. 
During  the  winter  he  deposited  npon  the 
ice  in  the  atream  refnae  matter  from  anoh 
milla,  which,  during  a  freahet,  waa  floated 
on  to  plaintiff*a  lands,  doing  them  great  in- 
jury. Hdd,  1.  That  the  deposit  of  anoh  re* 
fnae,  withoi^t  care  or  oversight,  so  that  it 
could  be  floated  on  to  plaintiff's  lands,  ren- 
dered defendant  liable  for  the  injnrr  done 
to  the  land  thereby.  2.  That  whde  de- 
fendant waa  not  liable  for  ^e  freahet,  he 
waa  bound  to  know  that  fresheta  were  li- 
able to  occur,  and  not  leave  his  refnae  ao  ae 
to  be  carried  away  on  to  plaint^a  lande 
by  a  freahet.  WaMwm  v.  Qibnam,  18  R. 
246. 


Aaanmption  of  by  the  ahipper,  aee  OABsma^ 

32;  by  paasenger,  see  Carrikrs,  71. 
Beginning,  end,  and  what  covered  by,  aee 

Insu&akok,  23,  62. 
In  marine  inaurance,  when  begina  and  end^ 

aee  IvsuRANCB,  132-134. 
Proximate  cauae  of  loaa  mnat  be  within,  aee 

Ihsurakcb,  121. 
What  assumed  by  employees,  aee  RAiiAoaie 

COXFAKIIS,  103. 


BOBBSRT  -.BUMO& 
For  lBd«x  to  Motos  ta  Amorieoa  Doelsloas  mad  Amorloaa  Boporto,  ■••  Tolumo  I. 

BOBBERY.  To  ooutitato  robborv,  iho  force  uied  muBt 

tlnolDdM  the  ollteiM  of  folonloulT  takliif  booither  before  or  at  the  time  of  the  taking, 

vmotr  fronttie  penon  of  another  by  foroeaud   and  of  such  a  nature  as  to  show  that  it  was 

^toleDoe,  or  ^  unftlng  him  in  fear.]  intended  to  OTerpower  the  party  robbed,  or 

Aasaalt  with  intent  to  commit,  see  Asaavur,   topievent  resistance  on  his  pwt,  and  not 

merely  to  get  poesession  of  the  property. 
lb. 

The  expressed  determination  of  a  felo- 
nious intenti  accompanied  by  force  sufficient 
to  oarr^  the  intent  mto  effect,  makes  a  case 
of  takmg  by  open  riolence  or  robbery,  as 
distinguished  from  a  secret  taking  or  mere 
snatching  by  surprise  from  the  hand  of  an- 
other,   suae  T.  MeCunet  70  D.  176. 

The  fact  that  surprise  aided  the  force  em- 
ployed by  prisoner  will  not  prevent  the 
force  employed  from  aggravatmg  the  case 
to  one  of  robbery.    /& 

Taking  a  watch  from  a  person  is  robbery, 
where  the  prisoner  passed  his  arm  through 
the  arm  of  the  prosecutor  and  used  Tiolence 
sufficient  to  break  the  ribbon  watch-ffuard 
worn  by  the  prosecutor  about  his  neck,  at 
the  same  time  exclaiming,  "Damn  you,  I 
will  hare  your  watch  1  notwithstanding 
the  force  did  not  affright,  but  merely  sur- 
prised, the  prosecutor.    Ih, 

8.  Indictment.  —  The  indictment  must 
state  that  the  property  was  taken  from  the 
person  of  another ;  to  say  that  it  was  taken 
from  him  is  insufficient.  Stegar  t.  SkUe^  99 
D.  472L 

In  an  indictment  for  robbery,  the  property 
may  be  laid  as  belonginff  either  to  the  actus! 
owner  or  the  person  robbed.  Brookt  v.  Pech 
|>2e.  10  R.  398. 

An  indictment  for  robbery  of  bank  bills 
alleged  the  value  of  the  bills  but  not  their 
denomination.  HM^  bad.  Arnold  t.  Siate^ 
21  R.  175. 

4.  Instnxetions.  —  An  instruction  that, 
"to  constitute  robbery,  the  person  robbed 
must  have  been  first  put  in  fear  of  his  person 
or  property,"  is  not  quite  full  enough.  If 
the  coods  be  taken  either  b^  Tiolence,  or  by 
putting  the  owner  in  fear,  it  is  sufficient  te 
render  the  felonious  taking  a  robbery.  Jfc- 
Danid  t.  BiaU,  47  D.  93. 


1.  What  comstitates  flM  oifonM.*— 
A  person  in  actual  possession  of  monev  has 
moh  ownership  thersof  as  makes  it  robbery 
to  take  it  from  his  person  without  his  con* 
sent.    Stegarr,  SkUe.  99  D.  472. 

Biasked  burglars  forcibly  took  firom  the 
poesession  of  a  cashier  the  keys  of  his  bank. 
At  the  same  time  they  compelled  him  to 
dirulge  the  combination  of  the  lock  of  the 
▼unit.  Thev  entered  with  the  keys  and 
robbed  the  bank.  The  keys  were  nerer  re- 
tomed.  ffeU  sufficient  to  warrant  a  find* 
ing  of  robbery  of  the  keys.  Hope  v.  People^ 
88  R.  460. 

The  defendant,  falsely  pretending  to  be 
town  marshal,  seised  the  prosecutor,  to 
whom  another  was  showing  a  trick  at  cards, 
■bored  him  against  a  wall  and  threatened  to 
take  him  to  iail  unless  he  paid  him  money, 
whereupon  the  prosecutor  paid  him  money, 
as  he  said,  to  keep  from  going  to  jail  and 
beiag  bothered.  Meld^  robbery.  Buuey  t. 
£tote,61R.266. 

Defendant,  by  means  of  threats  of  personal 
Tiolence  and  menaces,  compelled  J.  8.  to  pay 
to  him  money  which  defendant  believed  to 
be  justly  due  to  him  from  J.  S.  JTe/ef ,  not  to 
constitute  robbery.  8iaU  t.  HoUywa^,  20 
IL586. 

The  complainant  was  fraudulently  in- 
duced by  two  confederates  to  expose  some 
money  in  his  hand ;  one  of  them  then  snatched 
it  from  him  and  ran  awav,  while  the  other 
held  him  so  that  he  should  not  pursue,  and 
a  stm^le  between  them  ensued.  Held, 
that  this  did  not  constitute  robbery.  8hkm 
T.  i9la<f,  31 R.  110. 

8.  The  necemary  force.— Snatching 
a  thing  unawaree  is  not  considered  a  taking 
by  force ;  but  if  there  be  a  struggle  to  keep 
it,  or  anj  Tiolence  done  to  the  person,  the 
taking  is  robbery.  8taU  t.  Treader,  6  D. 
568. 

Where  the  prosecutor  in  the  presenoe  of 
the  prisoner  accidentally  dropped  a  bank 
note,  and  the  prisoner  took  it  up  and  re- 
fused to  deliTcr  it,  whereupon  a  struggle 
ensued  for  the  poesession  of  it  which  resulted 
in  the  prisoner  s  keeping  it  and  carrying  it 
away,  — k&UL  that  it  was  a  forcible  trespass, 
the  note  not  being  the  subject  of  larceny.  lb. 

Robbery  is  committed  by  force,  larceny 
hj  etealth,  and  where  there  ii  no  Tidence  or 
aronmstance  of  terror  resorted  to  for  the 
nnrpose  of  inducing  the  owner  to  part  with 
his  property  for  the  sake  of  his  person,  the 
crime  committed  is  not  robbery,  but  lar- 
ceny.     SUOe  t.  Jolm^  69  D.  777. 

*8ve  monogrsphfo  note  on  what  oonititutei, 
and  the  TariouB  elements  of  robbery, TOD.  178-19L 


For  aToiding  collisions,  see  Shippino,  63- 

60. 
For  examination  of  experts,  see  Wmcsssia, 

138-140. 
For  weighing   testimony,  see  Wmrians, 

74-80. 
Of  court,  and  of  decision,  see  Coubts,  9, 

10. 
Of  equity  practice,  see  Equitt,  43. 
Of  exammation  of  witnesses,  see  Wrmians, 

IV. 

BT7M0B. 

Opinion  of  juror  based  on,  see  Trial,  148. 
when  admissible  in  cTidence,  see  Evidijicb, 
64. 


SABBATH  BBEAKINa 


Tor  iBdas  tm  Hotot  in  Ajnmrt 

SABBATH  BTJEATrrgg. 

[ImeludM  Um  offBDM  of  yiolatiiif  th«  Uwi. 
•nforclng  the  obterrance  of  the  Sabbuth  m  a  day 
of  reit.  Contracti  made  on  Smudar  are  treated 
ander  Bundat  ;  and  the  eflbot  of  the  day  upon 
the  eompvtation  of  time  la  under  Tuts.] 

1.  Constitutioiialitv  of  statutory 
prorisioiui.* — A  general  law  prohibiting 
the  tranaaction  of  baaineaa  on  Sunday  ia 
eonatitationaL    Ex  jparte  BuHbe,  48  B^  231. 

A  statate  prohibitmg  ''anj  worldly  em- 
ployment  or  bnaineaa  lAaterer  on  the  Lovd*a 
day,  worka  of  neoeasity  and  oharitr  only 
ezoepted,"  ia  easentially  a  eivil  regnlation, 
made  for  the  goyemment  of  man  aa  a  mem- 
ber  of  aooiety,  and  ita  aole  miaaion  ia  to 
inenlcate  a  temporary  weekly  ceaaation  from 
labor.    SpedU  t.  Com.,  40  D.  518. 

Snob  a  atatute  ia  not  in  oonfliot  with  that 
ieotion  of  the  oonatitntion  ginnf^  all  men 
the  right  to  wonhip  God  aocording  to  the 
diotatea  of  their  own  oonaoienoe,  and  declar- 
ing that  no  preference  ahall  be  given  by  law 
to  an^  relurioiu  eatabliahment  or  mode  «l 
worahip.    iS. 

A  municipal  ordinance  prohibiting  the 
aale  of  gooda  on  Sunday  ia  not  in  yiouition 
of  a  conatitutional  proTision  which  aecuree 
to  all  "the  free  ezeroiae  and  enjoyment  of 
reli^oua  profeeaion  and  worahip,"  but  ta 
rahd  aa  a  police  regulation.  CS^  OouneU  ▼. 
Ber^amin,  49  D.  608. 

Such  a  atatnte  ia  remedial,  and  ahould  be 
liberally  oonatrued  in  reapect  to  the  mia- 
chiefa  to  be  remedied.  SmUh  r.  WUoox,  82 
D.  802. 

A  law  authorizing  the  prohibition  of  the 
•ale  of  intoxicating  liquora  on  Sunday  ia 
•onatitutionaL    8taU  v.  BoU,  83  R.  224. 

The  atatute  prohibiting  labor  on  Sunday 
la  conatitutional,  although  it  providea  that 
it  ahall  not  aflfect  those  who  conscientiously 
obaenre  the  aeventh  day  aa  the  Sabbath. 
Johm  V.  Stale,  41  R.  677. 

A  Sunday  law,  making  it  a  misdemeanor 
"  for  any  person  engaged  in  the  buaineaa  of 
baking  to  engage,  or  permit  othera  in  his 
employ  to  engage,  in  the  business  of  baking 
for  the  purpose  of  sale,  between  the  hoars 
of  six  o'clock  P.  X.  on  Saturday  and  six 
o'clock  P.  X.  on  Sunday,"  etc,  ia  a  special 
law,  and  aa  such,  unconstitutional.  Ex  parte 
WeUerfield,  36  R.  47. 

2.  What  constitutes  the  ofTense.  — 
The  question  of  desecration  of  Sunday  by 
criminal  labor  ia  one  of  fact.  It  ia  not  un- 
lawful, in  the  fall,  before  com  is  ripe,  to 
haul  com  to  feed  hogs  in  the  field  and  to 
feed  them  there  on  Sunday,  it  being  the 
ordinary  practice  of  good  husbandmen  to 
gather  the  feed  daily  in  the  field.  Edgerton 
▼.  State,  33  R.  110. 

The  owner  of  a  saloon  whoae  clerk,  with- 
out hia  knowledge  or  consent,  bat  while  he 

*  Sunday  laws,  when  valid,  see  uoteii,49  D.616- 
•28:  82  R.  667-560;  58  R.  778-776. 
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was  on  the  premiaea,  opeiied  it  on  Sundaj 
morning  to  dean  it^  and  aold  a  drink  to  % 
enatomer,  may  properly  be  oouTicted  of 
keeping  a  aaloon  open  on  Sunday.  Peopk  ▼• 
Bobg^  R.  270. 

Aji  innkeeper  aold  oigarB  on  Sunday  from 
a  stand  whicn  was  a  part  of  hia  aatabUah- 
meat.  HeU  that  he  was  not  punishable 
under  the  atatute  for  eDga£[ing  in  common 
labor  and  hia  usual  avocation.  OSorwrT. 
State,  35  R.  20B. 

8.  Works  of  iMceMity.— In  a  statute 
forbidding  labor  on  Sunday  except  "  works 
of  charity  or  necessity,"  the  word  "neces- 
sity "  does  not  imply  a  physical  or  absolute 
necessity ;  such  labor  as  ia  neoeaaary  to  the 
accomplishment  of  a  lawful  purpose,  under 
the  particular  oircnmstances,  ia  not  prohi- 
bited.    WiOBimon  r.  State,  26  R.  84. 

Where  the  prisoner  had  hauled  to  market 
on  Sundav  hia  dead-ripe  crop  of  water 
mdona,  which  otherwiae  would  have  been 
spoiled,^AeU,  that  this  was  a  work  of 
necessity  within  the  meaning  of  the  statute. 
Ih, 

Where  the  Jnrv  have  been  unable  to 
agree  upon  a  verdict  until  the  morning  of 
the  Sabbath,  it  is  a  work  of  necessity  wen 
to  receive  their  verdict  Vtm  Biper  v.  Vam 
Biger,  7  D.  576. 

it  ia  lawful  for  a  eommon  carrier  to 
transport  cattle  on  Sunday.  PhUadetpkia, 
etc.  B.  B,  Co.  V.  Lehnum,  40  R.  415. 

It  ia  lawful  to  make  necessary  repairs  of  a 
railway  track  on  Sunday  in  order  to  avoid 
delaying  trains  on  week  days.  T<moiki  v. 
State.  41  R.  614. 

It  IS  lawful  for  a  railway  company  to  run 
trains  for  paaaengera,  maila  and  ezpresa 
freight  on  Sunday.  It  is  a  "  work  oi  neces- 
sity." Com.  v.  LomavUk  and  N.  B.  B.  Co., 
44  R.  475. 

Selling  cigars  on  Sunday  is  not  a  work  of 
neceaaity.     Mueller  v.  State,  40  R.  245. 

The  court  will  take  judicial  notice  that 
carrying  on  the  buaineaa  of  a  barber  on  Sun- 
day IS  not  neceaaary.  State  v.  Frederick,  55 
R.  555. 

4.  Indictment.  —  An  indictment  for  an 
offenae  againat  public  morale,  and  not 
againat  an  individual,  is  aufficient  which 
charges  that  the  defendant^  "  on  Sunday, 
the  second  day  of  April,  ▲.  D.  1854,"  in  the 
county  where  the  mdictment  was  found, 
"did  sell  to  divers  persons  a  lar([e  quantity 
of  ardent  spirits,  to  wit^"  eta,  without  stat- 
ing the  names  of  the  persona  to  whom  the 
spirita  were  sold,  or  that  they  were  aold  to 
some  person  to  the  grand  jurcws  unknown. 
StaU  V.  Pamell,  63  D.  72. 

6.  Observanoe  of  different  day  as 
defense.  -^  Seventh-day  Adventiata,  and 
othera  whoconscientiouaiy  keep  the  seventh 
day  of  the  week  to  worship  God,  are  as 
much  bound  to  refrain  from  business  or 
worldly  employment  on  Sunday,  under  a 
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■tetato  prohibiting  the  Bame,  u  aaj  other 
peraooa.    Sfeehl  v.  Com.,  49  D.  518. 

Jew*  are  boimd  to  obeenre  the  civil  resii- 
lations  made  for  the  obeerrance  of  tne 
Christian  Sabbath.  Society  etc  t.  0cm,,  01 
D.  139. 

An  indiotment  lies  against  one  laboring 
on  Sunday,  althooeh  he  belongs  to  a  sect 
who  observes  anouier  day  as  tba  Sabbath » 
and  conforms  to  their  practice.  Scales  ▼. 
SiaU,  58  R.  768. 

6.  XSvidsnoe. — A  corporation  is  liable 
to  indictment  for  Sabbath-breakinf^,  but  in 
the  case  of  a  railroad  company  its  assent 
«annot  be  inferred  by  proof  of  the  nassage 
of  a  single  train  over  a  railroad  on  Sunday. 
Siate  V.  BaUimort  S  O.  B.  B.  Cfo.,  36  R.  803. 

7.  Ckmyiction  and  pimiahment. — 
There  can  be  but  one   violation,    by   the 


aame  person  on  the  same  day,  of  a  statnte 
prohibiting  boslness  on  Sunday,  and  but  one 
penalty  can  be  inflieted.  Friedebomr,  Chm,, 
57  R.  461. 


See  Bazlmknt,  22. 


Interest  in  profits  in  lieu  of, 
SHIP,  7. 

Oi  Judges,  see  Jmrnwa,  6. 

See  CoKRHaATioM :  Fm. 


(Indudss  contracts  for  the  transfer  of  title  to 
personal  property,  whether  absolute  or  con- 
iitlODal,  executed  or  ezecntorj,  for  a  money 
constderatlon,  or  by  way  of  exchange  or  barter : 
the  ellbet  apou  such  contracts  of  the  statute  of 
frauds ;  the  delivery  or  chanee  of  poisewlon 
■eoesnry ;  the  warranties  impUed  ;  the  right  of 
steppage  in  transit ;  and  the  rules  relative  to 
by  sample.] 


Action  for  price,  see  also  Assuiipsit,  14. 

At  auction,  see  Auonoir. 

1^  assignee  for  creditors,  see  AasiONiaDfTB, 

etc.,  41. 
By   assignees  in   bankruptcy,    see  Banx- 

KVFTCT,  24. 
By  factors,  effect  of  usage  en  validity  o^  see 

Facxobs,  9. 
By  mortgagor,  of  chattels  mortgaged,  see 

Chattkl  MoBTOAon^  86--37. 
By  one  co-tenant  of  chattel,  see  Co-TDriircnr, 

5. 
By  one  of  two  or  more  joint  tenants,  see  Co- 

TSMANOT,  57. 

By  order  of  court,  see  Jitdigial  Saxa. 
By  trustees,  see  Trurs,  30-35. 
Competency  of  parties  to,  as  witnesses,  see 

wmcnsvs,  63. 
IKstinetion  between  pledge  and,  see  PUnxn, 

otc,  3. 
IMitingnshed  from  bailment,  see  Bailmkiit, 

2. 
Distinguished  from  mortgage^  see  Gbattk. 

IfoMOAaBi^  5. 


Bffeet  of,  before  filing  notice  of  lien,  see 

MKHAmoB*  Ldbx,  4. 
For  non-payment  of  local  assessments,  see 

MumCIPAL  GOBFORATIOlfB,  51. 

Implied  powers  of  agenti   to  make,    see 

Aaitsar,  23. 
In  foreclosure,  see  Mortoaois,  95-103. 
In  foreclotnre,  vacating,  see  MoRTQAaiSi  lOfiw 
In  partition,  see  Partktigm,  25-30. 
Measure  of  damages  between  buyer  and 

seller,  see  Damagh^  28-30. 
Merchandise  brokers,  see  Brokxbs,  S. 
Of  bill  or  note,  see  Bills  and  Nona,  US. 
Of  business,  when  good  will   passes,    sea 

Goodwill,  2. 
Of  chattels,  by  representatives,  see  Ezxov- 

TOR  AND  Administrators,  69,  70. 
Of  chattels,  whrn  within  statute  of  frauds^ 

see  also  Contbaots,  53. 
Of  corporate  stock,  see  Corporaiioni,  83. 
Of  decedent's  land,  for  payment  of  dabt^ 

see  ExjBCUTORS,  etc.,  104-122. 
Of  goods,  by  one  partner,  when  bind  fim^ 

see  Partnership,  37. 
Of  infant's  lands,  see  Infants,  8-15. 
Of  land,  by  personal   representatives^  sea 

Ezsoutoba,  etc,  4fi-58. 
Of  lands,  contracts  for,  sea  Vbndob  anb 

PURCHASIR,  I. 

Of   land,  for  non-payment  of  taxes,    sea 

Taxes,  IV. 
Of  land  held  in  common,  sea  Co-tbnavot, 

3^-38. 
Of  lunatic's  lands,  see  Inbane  PRRaoH%  22. 
Of  mill  propertjr,  see  Mills,  6. 
Of  mineral  lands,  see  Mines  and  MnraNa  4. 
Of  ores,  or  right  to  mine  for  ores,  see  Mines 

AND  Mining,  5. 
Of  personally,  by  infants,  validity  o^  see 

Infants,  26. 
Of  property  on  Sunday,  see  Sunday,  A,  5. 
Of  stock,  tor  non-payment  of  assessmants, 

see  Corporations,  76. 
Of  vessels,  see  Shipping,  6,  7. 
Of   wards   personalty,    by    ffuardiaa,    saa 

Guardian  AND  WARD,  18. 
Of  water  rights,  see  Water-Courses,  0. 
On  credit,  by  assignee  for  crediton,    see 

Assignments,  etc.,  28. 
On  execution,  see  Execution,  76-126. 
On  execution,  powers  of  sherifl^  see  Sher- 
iffs, 6. 
On  execution,  when  bar  dower,  see  Dower, 

26. 
On  execution,  when   create  eatoppd,    saa 

Estoppel,  18. 
Provisions  as  to,  in  decree  of  foreclosure,  see 

Mortgages,  92. 
To  foreclose    lien,    validity   of,    see    M» 

OHANiGs'  Lien,  26. 
Under  power  in  mortgage,  notice  of,    sea 

Mortgages,  115. 
Under  power  in   mortgage,    validity. 

Mortgages,  117. 
When  a  satisfaction  of  the  /C.  /bl,  saa  Bx; 

OUTION,  175. 
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When  ftToided  by  posaeMion  nmaining  in 

■eller*  see  Fraudulsmt  Conystahgis, 

11,  IS. 
When  bind  wife's  separate  estate,  eee  HuB- 

BAITD  AND  WlIX,  58. 
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1.     WhaiCoMtUaieeaSale:   VaUdUy. 

1.  What  wordi  or  dealings  import 
a  oontract  of  •alo.r- A  delivery  of  certain 
artioles  in  consideration  of  bein?  paid  what 
they  are  worth  constitutes  a  sale.  HUl  t. 
im,  ID.  200. 

A  "  sale  "  means  a  contract  between  parties 
to  pass  rights  of  property  for  money  which 
the  hover  pays,  or  promises  to  pay,  to*  the 
seller  for  the  thins  booght  and  sold.  Huth 
maeher  v.  Barrie,  80  D.  602. 

A  sale  or  gift  may  be  inferred  from  dr- 
cnmstances,  where  ttiere  is  no  proof  of  an 
actual  sale.    Moon  v.  ffateke,  16  D.  725. 

A  propoeifeion  to  sell  mnst  oontinne  down 
to  its  acceptance  to  constitate  a  binding 
contract  of  sale.  Maetier  v.  FHth,  21  D. 
282. 

In  case  of  a  contract  of  sale  by  letter  be- 
tween parties  at  a  distance,  the  will  of  the 
party  making  the  proposition  to  sell  most 
oontinne  mitu  the  other  party  shall  have  re- 
ceived the  letter,  and  sigmfied,  or  had  an 
opportunity  to  signify,  his  acceptance,  in 
order  to  constitate  the  "meeting  of  minds" 
necessary  to  complete  the  contract.    lb. 

Acceptance  of  a  subsisting  written  offer 
to  sell  completes  the  bargain,  though  the 
party  offering  has  no  knowledge  of  the  ac- 
eeptance  at  the  time.     lb, 

A  sale  of  goods  to  a  consignee,  whereby 
title  passes,  may  be  inferred  by  the  jury, 
without  proof  of  an  express  agreement, 
from  evidence  that  on  consigninff  the  goods 
and  advisinff  the  consignee  of  we  fact  by 
letter  attached  to  the  invoices,  the  con- 
surnors,  at  about  the  same  time,  drew  sundry 
buls  on  the  consignee,  which  the  latter  ac- 
cepted, particularly  where  there  has  been  a 
eonrse  of  dealing  between  the  parties  war- 


ranting such  inference.  Hotbrook  v.  WiahL 
35  D.  607. 

Where  timber,  or  produce  of  land,  or 
other  thing  annexed  to  the  freehold,  is  sold 
specifically,  whether  it  is  to  be  taken  by  the 
vendee,  under  a  special  license  to  enter  for 
that  purpose,  or  whether  it  is  to  be  severed 
from  the  soil  by  the  vendor,  in  the  contem* 
plation  of  the  partiee  it  is  still  evidently 
and  substantially  a  sale  of  goods  only. 
BmUh  V.  Bryan^  69  D.  104. 

Delivery  of  an  article  at  a  fixed  price,  ua- 
der  an  alternative  agreement  that  toe  aitido 
is  to  be  paid  for  or  returned  at  the  option  of 
the  party  receiving  it,  constitutes  a  sale. 
Crocker  v.  (hOt^er,  69  D.  118. 

"Sale"  means  a  transfer  for  valuable 
consideration,  while  "gift  *'  means  a  gratn* 
itons  transfer  without  an  equivalent.  Pait* 
hS/MonY,  State,  74  D.  522. 

The  distinction  between  a  sale  and  an  ex* 
change  or  bargain  of  barter  is  that  in  a  sale 
a  price  is  attached  to  the  article  sold,  whidi 
may  be  received  in  money  or  in  a  chattel  at 
an  estimated  price ;  whereas  in  barter,  one 
chattel  is  exchanged  for  another,  no  price 
being  attached.    FuUer  v.  Dttrent  76  D.  318. 

B  received  one  hundred  and  seventy-five 
dollars  as  an  advance  to  buv  barley  for  W, 
and  agreed  to  deliver  to  W  one  thousand 
bushels  of  barley  at  a  certain  time  and  place. 
Held,  that  this  was  a  contract  of  sale,  and 
that  B  was  not  an  agent  of  W.  Black  v. 
Webb.  56  D.  466. 

8.  What  do  not.  — Where  one  carries 
wheat  to  a  mill  to  be  ground  into  flour,  tiie 
oontract  is  not  a  sale ,  but  the  property  in 
the  flour  is  in  the  one  depositing  the  wheats 
although  it  is,  with  his  Imowledffe,  mingled 
with  wheat  belonging  to  the  miUer.  In(^ 
bright  V.  ffammona,  63  D.  430. 

Title  does  not  vest  in  a  vendee  under  a 
oontract  in  the  words,  "  We  have  this  day 
sold  four  hundred  tons  of  pig-metal,  now  i& 
our  landing,  or  that  will  soon  be  delivered 
there,"  in  the  absence  of  evidence  that  there 
was  a  defined  lot  of  metal  in  the  intentidi 
of  the  parties.  Whulow  v.  Leonard,  02  D. 
364. 

Where  one  forwards  grain  to  another, 
and  draws  on  him  in  favor  of  a  bank  which 
advances  money  on  the  draft,  the  transaction 
cannot  be  regarded  as  a  sale  of  the  grain  to 
the  bank,  so  as  to  divest  it  of  ite  remedy 
against  the  drawer  if  the  drawee  fails  to 
pay  the  draft,  or  to  oblige  it  to  account  for 
the  value  of  the  grain  in  a  suit  ankinst  the 
drawer.    Kup/er  v.  Bank  qfOalena,^  D.  309. 

A  oontract  for  a  sale  of  cattle  at  a  speci- 
fied price,  which  contemplates  delivery  at  a 
future  time,  and  provides  for  a  deduction 
from  the  price  if  upon  delivery  any  of  the 
cattie  be  aead,  is  not  a  bill  of  sale,  and  doee 
not  pass  title,  but  is  merely  a  contract  to 
sell,  and  the  vendee  or  his  assignee  has  no 
right  to  take  possession  of  the  cattle  with- 
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out  the  oonsent  of  the  vendor.  LowMdaJU 
T.  HuMoker,  88  D.  465. 

8.  Sale  distingruished  from  baU- 
ment. —  A  oontnot  to  deliver  wheat  to  a 
miller  and  to  ti^e  flour  therefor  of  a  speci- 
fied quality,  at  the  rate  of  a  certain  number 
of  pounds  for  so  many  bushels  of  the  wheat, 
is  a  sale  and  not  a  ba^ment,  where  there  is 
no  agreement  to  manufacture  the  flour  from 
the  wheat  delivered;  and  one  purchasing 
from  the  miller  flour  made  from  the  wheat  so 
delivered,  is  not  liable  in  replevin  to  the 
party  delivering  such  wheat.  SmUh  v. 
Chrk,  34  D.  213.  Contra,  Fatter  v.  PeUOxme, 
57  D.  530. 

The  oontract  is  a  conditional  sale,  and  not 
a  iMulment,  where  property  is  delivered  to 
one  for  a  certain  consideration,  and  no 
option  is  given  to  the  purchaser  n^on  any 
contingency  to  return  it,  and  none  is  given 
to  the  seller  to  reclaim  it,  except  upon  the 
purchaser's  failure  to  make  payment  or  to 
retain  poeaession.    Bryant  v.  Oro^f  08  D. 

767. 

A  ocntract  is  one  of  sale,  and  not  of  hirine 
srioan,  where  the  pui chaser  at  a  sheriffs 
sale  of  a  tailor's  stock  in  trade  left  the  soods 
wttii  tiie  latter  to  be  made  up  and  sold  by 
him  as  he  pleased,  for  his  own  profit,  ac- 
counting to  we  purofaasar  only  for  tne  money 
paid  by  him ;  and  tiie  soods  may  be  again 
levied  upon  and  sola,  under  execution 
against  tiM  tailor.  Dick  v.  Cooper,  64  D. 
662L 

4.  —or  mortgage. — Whether  a 
contract  is  a  mortgage  or  absolute  sale  with 
a  light  to  repurchase,  or  a  pledge,  depends 
upon  the  intention  of  the  parties,  to  be 
asoertainod  by  the  circumstances  attending 
the  transaction.  EUcmd  v.  Radford^  42  D. 
6ia 

A  oontract  is  not  a  mortgage,  but  an 
sbsolnte  sale,  with  a  right  of  repurchase, 
where  iiiere  is  an  absolute  bill  of  sale  of  the 
property,  wil^  a  defeasance  that  the  pur- 
chaser IS  to  give  back  the  property  if  repaid 
the  purchase  money  within  a  year.     Jb* 

An  absolute  bill  of  sale  cannot  be  shown 
to  be  a  mortgage,  as  against  creditors  of  the 
vendor,  where  Uiere  is  no  immediate  de- 
Uvery  of  the  property.  OkoMrjf  v.  PoUmer^ 
65  D.  498. 

An  instruction  relative  to  a  chattel  mort- 
gage is  correct,  where  vendor  and  vendee 
have  mutually  abandoned  a  contract  of 
sale,  by  the  vendor's  receiving  back  the 
property  and  returning  the  consideration,  but 
entering  into  a  n^w  arrangement  forming  an 
executory  oontract  of  sale  to  the  same 
vendee  ;  if  the  jury  are  charged  that  if  they 
should  find  that  the  new  arrangement  had 
any  connection  with  the  prior  purchase,  or 
that  the  contract  of  sale  was  abandoned  in 
eontemplation  of  the  new  arrangement, 
then  such  arrangement  was  in  effect  a 
mortgage  of  the  property  to  the  orig- 


inal vendor  as  security  for  the  price,  and 
as  a  mortgaffe  subject  to  the  ordmary  rule 
forbidding  the  retention  of  possession  by  the 
mortgagor.     TonUimon  v.  iobertSt  68  D.  367. 

5. or  lease.  *~  The  real  character  of 

a  transaction  is  not  affected  by  the  name 
given  to  it.  Thus  a  conditional  sale  is  such, 
thoui^h  it  be  called  a  lease.  Murch  v. 
Wrighi,  95  D.  455. 

A  lease  does  not  amount  to  a  sale  when  it 
provides  that  the  lessor  is  to  furnish  ten 
oows  for  the  lessee,  to  be  kept  on  the  leased 
property,  for  the  use  and  benefit  of  the 
lessee,  Uie  lessor  to  pay  all  the  taxes  and  to 
risk  them  against  all  unavoidable  accidents, 
although  the  lessee  a^^rees  at  the  expiration 
of  the  lease  to  redeliver  to  the  lessor  the 
same  cows  "  or  those  worth  as  much  in  all 
respects."    SmUh  v.  NOes,  49  D.  7S2. 

A  written  agreement  is  a  contract  of  sale, 
and  not  a  lease,  which  purports  by  its  terms 
to  be  a  "  lease  '  of  a  certain  chattel  for  a 
specified  term  at  a  stipulated  monthly 
"rent^"  varying  in  amount  each  month, 
with  provisions  against  waste  and  subletr 
ting,  and  for  a  surrender  of  the  property  at 
the  end  of  the  term,  and  that  the  *'  lessor  " 
may  enter  and  take  possession  in  case  of  de- 
fault in  the  payment  of  *'  rent "  when  due, 
and  at  his  option  terminate  the  lease,  but 
that  if  the  "rents"  are  paid  as  agreed, 
the  chattel  shall  "  be  and  become  the  prop- 
erty of  the  second  party  without  further 
consideration  or  payment."  MiUerr.Sieen^ 
89  D.  124. 

An  agreement  for  the  hire  of  a  sewing  ma- 
chine at  a  specified  rent  payable  monthly, 
the  machine  to  belong  to  the  hirer  when  a 
certain  sum  is  paid,  is  not  a  sale,  and  the 
hirer  cannot  confer  title  on  one  who  in  good 
faith  undertakes  to  purchase  it  from  him. 
Singer  Mcaif,  Co.  v.  Qraham,  34  K  572.  Com- 
pare Singer  Mai\f.  Co.  v.  CoU^  40  R.  20  ; 
Latham  v.  Sumner,  81  B.  79. 

A.  agreed  in  writing  with  B.,  **  leasins  " 
to  him,  all  the  coal  beneath  the  surface  of  a 
certain  tract  of  land  "  owned  by  A.  B.  cov- 
enanted to  mine  and  pay  ''  royalty  "  for  a  cer- 
tain number  of  tons  every  year  whether 
mined  or  not.  There  were  provisions  for  dis- 
tress or  forfeiture.  The  agreement  was 
"perpetual  until  all  the  coal  was  mined," 
and  it  extended  to  the  heirs,  executors,  ad- 
ministrators and  assigns  of  the  parties.  B. 
covenanted  to  pay  the  taxes  on  all  the  coal 
mined.  Held,  not  a  lease  bat  a  sale  of  all 
the  coal  in  place,  and  that  B.  was  liable  for 
all  the  taxes  thereon.  Delaware  etc  B,  /L 
Co.  V.  Sandereon,  58  B..  743. 

6.  Validity  of  the  contract,  gener- 
ally. — The  liability  of  the  purchaser  of  a 
chattel  as  surety  on  the  vendor's  note^  or  the 
discharge  of  a  debt  due  from  the  vendor  to 
the  purchaser,  is  a  sufficient  consideration 

*  Contracts  of  sale  or  lease  providing  for  pay- 
menu  by  InstsUments,  see  note,  88  D.  127-129. 
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for  the  tale  of  saoh  ohatteL  Fkkker  r. 
Howard^  It  B.  686. 

A  transfer  of  chattels,  by  which  an  option 
is  given  to  the  transferee,  either  to  retom 
or  pay  for  the  same  by  »  certain  dajr,  is  a 
▼aud  sale,  and  vests  the  property  in  ths 
transferee.     BumoeU  ▼.  BicleneU,  36  B.  262. 

Unsoandness  of  an  article  sold  amounts 
neither  to  want  nor  failure  of  consideration. 
In  the  absence  of  warranty,  the  soundness 
or  unsoundness  of  the  subject-matter  of  the 
sale  has  nothing  to  do  with  the  oonsidera- 
tion.     Bagan  ▼.  CaU,  76  D.  653. 

A  sale  of  property  by  a  debtor^  even  if 
void  as  against  creditors,  is  sood  as  between 
himself  and  his  vendee,  and  all  the  world 
except  his  creditors.  And  such  a  sale  can- 
not be  attacked  by  a  creditor  merely  because 
he  is  a  creditor,  but  only  when  he  has  a 
judgpent  establishing  his  debt,  and  an  ex- 
ecution issued  thereon,  or  has  some  process 
rsgularly  issued,  as  in  the  case  of  attach* 
ment^  authorixing  a  seizure  of  the  property, 
Bidoinkff  v.  Doub.  79  D.  204. 

A  sale  without  reservation,   for  a   full 

Srioe,  for  the  purpose  of  paying  oertain 
ebts  of  the  vendor,  and  with  that  intent^  is 
a  lawful  and  honest  transaction.  And  a 
jury  is  not  at  liberty  to  deduce  fraud  from 
that  which  the  law  pronounceA  honest.  TvHt 
ONMty  Bank  V.  Carter,  80  D.  494, 

A  contract  of  sale  is  not  rendered  invalid 
merely  because  the  seller  had  knowledge  of 
the  illegal  purpose  to  which  the  articles  sold 
were  to  be  pu^  and  the  purchaser  will  be 
liable  for  the  contract  price  unless  he  can 
snow  that  the  seller  participated  in  the  in- 
tent to  commit^  or  had  some  interest  in,  the 
illef^al  act  So  held  where  a  citisen  of  the 
United  States,  after  the  war  had  been  de- 
clared, sold  to  another  a  lot  of  hogs,  with 
knowledge  that  the  latter  bought  them  for 
the  use  of  the  confederate  army.  Uedgu  v. 
WaUoux,  92  D.  497. 

A  mere  possibility  or  expectancy  not 
coupled  with  any  interest  in  or  growing  out 
of  property  cannot  be  made  the  subject  of 
a  valid  sale  or  transfer.  Skipper  y.  Stihu,  94 
D.  646. 

7.  Xiaw  of  place.*— The  sale  of  a  vessel 
then  at  sea,  valid  by  the  law  where  the  sale 
was  made  and  where  the  vendor  and  vendee 
reside,  is  valid  here,  although  the  law  of 
this  state  controlling  transfers  was  not  com- 
plied with.     Hmret  v.  JenJans,  12  D.  608. 

Where  an  article  is  sold  and  delivered  in 
one  stete,  to  be  paid  for  upon  ite  arrival  in 
another  stete,  the  provision  respecting  pay- 
ment serves  only  to  designate  the  time  of 
payment,  and  does  not  snuject  the  contract 
to  the  operation  of  the  laws  of  the  latter 
stete.     Jloughtalmg  v.  Ball,  59  D.  831. 

Where  the  subject  of  and  parties  to  a  sale 
of  personal  property  are  within  the  jnris- 


*  Transfers  of  personal  property, 
tsflal  effect  of,  see  note   »R.  1^-140. 


extra-terrl- 


diotion  of  another  stete,  and  the  oontract  is 
made  and  executed  according  to  the  laws  of 
that  state,  the  validitv  of  the  ssle  must  be 
tested  b^  the  laws  of  the  place  where  the 
oontract  is  made,  and  no  subsequent  removal 
of  the  property  outside  the  state  for  a  law- 
ful purpose  divesto  the  jurisdiction.  Bomr. 
Shaio,  721).  633. 

An  action  lies  in  Rhode  Island  for  breach 
of  a  contract  of  sale  of  goods,  the  contract 
being  made  there  and  valid  there,  but  the 
goods  to  be  delivered  in  New  York,  where 
the  contract  was  invalid  bv  the  stetute  of 
frauds.    Huni  v.  Jones,  34  R.  636. 

Where  one  in  Vermont  buys  goods  of 
another  in  New  York,  upon  an  order  by 
mail,  the  goods  to  be  shipped  by  express^ 
C.O.D.,  the  sale  is  in  Vermont.  State  r. 
O'A^eil,  66  R.  667. 

Mere  knowledge  of  an  illegal  purpose  for 
which  goods  are  purchased  wilt  not  afifisct 
the  validity  of  the  oontract  of  sale  in  the 
country  to  which  they  are  to  be  taken  and 
sold,  where  the  goods  are  sold  and  delivered 
in  tiie  government  where  the  contract  is 
made,  and  the  sale  there  is  legal,  and 
nothing  remains  to  be  done  by  the  vendor  to 
complete  the  transaction,  and  he  is  not  in 
any  way  to  be  further  connected  with  it. 
But  if  it  is  an  ingredient  of  the  contract 
between  the  parties  that  the  goods  shall  be 
Ulegidly  sold,  or  that  the  Mller  shall  do 
some  act  to  assist  or  facilitete  the  illegal 
sale,  or  if  the  g^oods  are  to  be  delivered 
where  the  sale  is  prohibited,  the  contract 
will  not  be  enforced.  SmUh  r.  (Tocf/'rqf,  61 
D.  617. 

Laws  prohibithig  the  sale  of  liquors  in  New 
Hampshire  can  not  extend  to  a  sale  made  in 
another  stete  in  which  such  sales  are  lawful, 
where  the  sale  is  complete  in  the  latter 
stete.    lb. 

Defendant  ordered,  by  sample,  liquors  of 
plaintiff's  a«ent.  The  order  was  sent  to 
plainti^  and  the  goods  were  by  him  shipped 
to  defendant.  The  defendant  lived  ana  the 
order  was  given  in  a  stete  where  the  sale  of 
liquors  was  unlawful  Plaintiff  lived  in 
and  the  goods  were  shipped  from  a  stete 
where  such  sale  was  lawful.  Held,  that  the 
sale  was  made  in  the  latter  stete,  and  that 
plaintiff  could  recover  the  price  in  an  ao- 
tion  in  the  courte  of  the  former  stete. 
Boothbyr.  Plakted,  12R.  140 ;  HUlv.  Sptar,  9 
R.  205;  Tegler  v.  Shipman,  11  R.  118. 
But  where  a  dealer  in  Ohio  received  in 
Michigan  an  order  for  liquors,  which  were 
afterwards  shipped  in  Ohio  and  delivered  to 
the  vendee  in  Michigan, — held,  to  be  a  sale 
in  Michigan,  and  invalid  under  a  stetete 
renderinjc  void  all  "sales,  contracte  or 
agreemente  relating"  to  liquor;  and  thai 
this  was  so  although  the  order  for  the  liquor 
was  void  under  the  stetute  of  frauds.  WMm 
T.  Howe,  24  R.  690. 

Davidson,  at  Osark,  sent  a  written  order. 
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to  Oul  k  Toby«  marohanti  »t  Little  Rook, 
to  aend  him  ono  gaUoo  of  whieky  by  express, 
C.  0.  D.  It  was  sent  aooordingly,  the 
■sllen  agreeing  with  the  ezpresi  company 
that  if  it  was  not  taken  withm  thirty  oays, 
it  might  be  returned  and  they  woald  pay 
freight  both  ways.  Davidson  reoeiyed  and 
paid  for  it.  Hdd,  a  sale  at  Little  Rock. 
Stale  V.  Carl  51  K  565. 

8.  Validity  of  sales  of  goods  not  in 
possession.  A  sale  of  chattels  in  posses- 
aion  of  a  third  person  at  a  distance,  conveys 
the  property  to  the  vendee  who  with  reason- 
able diligence  endeavors  to  get  possession 
thereof,  as  against  a  sheriff  who  attaches 
the  same  in  the  mean  time  as  the  goods  of 
the  vendor .     Bicker  v.  Oosi^  22  D.  ISO. 

Personal  property  in  the  adverse  posses- 
sion of  anouier,  or  subject  to  the  lien  of  an 
attachment,  may  be  sold  by  the  owner. 
CaOim  V.  Loekwood,  42  D.  729. 

Title  passes  by  sale  without  delivery  from 
the  true  owner,  though  at  the  time  of  the 
sals  the  goods  are  in  the  tortious  possession 
of  a  third  person.     Wetberw,  Dam,  69 D.  87. 

A  contract  for  the  sale  of  property  which 
the  vendor  does  not  possess,  to  be  dielivered 
in  future,  is  not  illegal  unless  both  parties 
understood  it  to  be  a  mere  sj^eculation  in 
the  future  price,  with  no  intention  of  deliv- 
ering or  accepting,  and  the  burden  of  proof 
it  on  the  party  alleging  the  illegality. 
Conner  ▼.  HfJbertmm,  b6lL  621. 

9.  *— or  not  in  esse.— That  a  bar- 
^sin  is  in  words  of  either  past  or  present 
time  does  not  conclusively  evidence  a  per- 
fect sale,  for  the  sale  it  not  perfect  if  the 
vendor  did  not  then  own  the  article  con- 
tracted for,  or  if  it  was  not  then  manufac- 
tured or  in  existence,  or  not  yet  selected  out 
of  a  lot  of  similar  articles.  Wlnslow  v, 
Leonard,  62  D.  354. 

The  subject-matter  of  every  executed  con- 
tract of  sale  must  have  an  actual  or  potential 
existence.     Wheeler  v.  Wheeler,  74  D.  421. 

Hope  or  expectation  of  means  founded  on 
a  right  In  being  may  be  the  subject  of  a  sale. 
ib. 

Possibility  or  contin^enoy,  not  founded 
upon  right  or  coupled  with  an  Interest,  can- 
not be  the  subject  of  a  sale.    Ib, 

An  agreement  made  for  a  valuable  con- 
sideration to  deliver  to  one  the  first  female 
colt  which  a  certain  mare  might  produce, 
vests  a  property  in  the  colt  when  produced, 
for  which  trover  may  be  maintained.  Fon- 
vUU  V.  Cfaeey,  4  D.  559. 

One  may  transfer  title  to  crops  not  then 
in  eeaef  and  which  are  to  be  grown  upon  the 
Und ;  and  the  property  will  pass  as  suon  as 
they  aresrown.     Baxter  v.  Bueh,  70  D.  429. 

10.  fiffect  of  fraud  or  deceit.*— A 


*  Fraudulent  concealment  In  sales  of  chattels* 
eflnsct  of,  see  note,  15  D.  106-iOS. 

Purchase  made  by  one  knowing  he  Is  iniolvent, 
when  fraudulent,  see  note,  27  R.  604-(!06. 


sale  is  void  for  fn^ud,  if  the  vendor  was  in- 
duced to  make  it  by  misrepresentations 
made  to  him  by  the  purchaser  in  respect  to 
material  facts  peculiarly  within  his  knowl- 
edge, by  which  the  seller  was  deceived  to  his 
injury.    Oriffin  v.  CkM,  58  D.  85. 

One  purchasing  goods  on  credit  knowing 
his  insolvency  and  inability  to  pay  in  not 
guilty  of  such  fraud  as  will  avoid  the  sale  if 
he  purchased  without  the  preconceived  de« 
sign  of  not  paying  for  them.  BkUmU  v. 
Wale$,  59  D.  SSTt. 

A  vendee  purchasing  goods  with  a  preoon* 
oeived  design  of  not  paying  for  them  ob- 
tains no  property  in  the  ^oods.    Ib, 

Such  preconceived  design  may  be  evi- 
denced by  a  resale  of  them  at  a  sacrifice,  an 
assignment  in  insolvency  or  to  a  favored 
ore<utor,  or  absconding  with  the  goods,  or 
other  circumstances.    Ib. 

A  vendee's  intention  at  time  of  purchase 
not  to  pay  for  the  goods,  and  his  knowledge 
of  his  msolvency,  which  he  does  not  com- 
municate to  the  vendor,  do  not  make  the 
purchase  fraudulent,  and  the  sale  cannot  be 
avoided  after  the  delivery  of  the  gcx>ds. 
SnM  V.  Sndih,  60  D.  51. 

A  sale  is  vitiated  by  any  misrepresentation 
or  concealment  of  material  facts  respecting 
the  property  for  the  purpose  of  deceiving, 
and  which  does  deceive,  the  buyer.  WkUn 
V.  MarrUon,  67  D.  658. 

11.  —  of  fUse  representations.  — 
Fraudulent  repreeentations,  to  avoid  a  sale, 
need  not  be  such  as  would  sustain  an  in- 
dictment for  obtaininff  soods  under  false 
pretenses.    NiehoU  v.  Jftchael,  80  D.  259. 

A  purchase  of  personal  property  b^  means 
of  faue  representatious  of  solvency  sives  no 
title  to  the  vendee,  and  the  venaor  may 
recapture  the  property  if  it  can  be  done  with- 
out unnecessary  ^olenoe  to  the  person  and 
without  breach  of  the  peace.  JUodgedem  v. 
Hvbbard,  46  D.  167. 

A  representation  by  a  vendor  that  a  glan- 
dered  horse  has  the  dtstemper  only,  to  con* 
ceal  the  fact  that  he  has  the  glanders,  is  as 
much  a  euggeetiofalm  and  mpprtetio  veri  as  to 
represent  an  unsound  horse  as  sound,  or  as 
to  conceal  the  unsoundness.  Otorge  v. 
Ji^ean,  44  D.  288. 

A  remark  of  a  vendor  after  the  completion 
of  a  contract  for  the  sale  of  a  horse,  and 
when  the  vendee  has  come  to  take  it  away, 
tiiat  he  "  must  take  the  horse  at  his  own 
risk,"  comes  too  late ;  and  when,  in  such  a 
negotiation,  a  fraudulent  concealment  or 
false  suggestion  takes  place,  such  a  remark 
at  any  stage  of  the  contract,  although  it 
might  negative  the  allegation  of  warranty, 
would  not  exonerate  the  party  from  the  con- 
sequences of  the  fraud  produced  by  the  sup- 
pression of  truth  and  suggestion  of  false- 
hood.    //>. 

Where  the  seller  of  a  diseased  hone 
represents  him  ae  so«m4.  at  the  time  of  the 
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8al«»  tadb  repreaeataiion  does  not  ▼itiatethe 
«ale,  nnleas  when  he  made  it  he  knew  that 
the  horse  was  nnsonnd.  There  is  no  deceit 
without  a  scanner.  Stainu  t.  Shore,  66  D. 
402. 

It  is  a  false  representation  if  a  render 
exhibits  a  mule  to  a  proposed  yendee,  and 
at  that  time  represents  the  animal  sound,  if 
he  knows  to  the  oontrary,  eren  though  the 
▼endor  afterwards  says  to  such  vendee: 
'*  The  animal  will  be  sold  in  a  short  time  at 
auction,  and  yon  will  then  have  a  ohanoe  to 
buy  him;"  and  about  an  hour  subsequently 
the  mule  is  offered  for  sale  at  auction,  and 
the  proposed  vendee  purchases  the  mule 
njpon  the  prior  representations  of  the  seller. 
Toe  fact  that  at  the  auction  it  was  stated 
that  the  vendor  did  not  warrant  or  guarantee 
the  animal  in  any  particular  does  not  alter 
the  rule.    Harris  v.  MuOhti,  79  D.  820. 

Id.  Bales  and  purchasaa  prohib- 
ited by  statute.  —  Property  sold  upon 
an  illegal  or  fraudulent  consideration  nas 
the  effect  to  pass  title  to  the  vendee ;  but 
the  parties  have  no  remedy  against  each 
other.  Ohio  L.  /.  A  T,  Co.  v.  M.  /.  S  T. 
Cb.,  63  D.  742. 

An  immediate  pnrohase  of  goods  lost  at 
^ay  by  the  loser  or  a  third  person  for  him 
would  be  a  palpable  evasion  of  the  statute. 
A  note  given  by  such  purchaser  would  be  a 
note  given  for  money  lost  at  play.  Hoch- 
aday  ads,  WUbs,  40  D.  606. 

VVhere  goods  are  sold,  a  sale  of  part  of 
which  is  prohibited  by  law,  the  illegality  of 
tiie  sale  of  that  part  can  have  no  effect  upon 
the  sale  of  the  other  articles  made  at  the 
same  time  for  a  separate,  agreed,  and  ascer- 
tainable price,  wholly  distinct  from  the 
price  of  the  prohibited  articles.  Walher  v. 
LoveU,  61  D.  606 ;  Boyd  v.  JSkUan,  69  D.  83. 

A  contract  is  not  invalidated  because  of 
knowledge  of  vendor  of  goods  that  his  ven* 
dee  intends  to  sell  them  in  another  state,  in 
violation  of  its  laws.  A  debt  arisiuff  upon 
such  a  contract  may  be  collected  oy  an 
action  in  the  courts  of  the  latter  state,  if 
the  contract  of  sale  was  valid  in  the  state 
where  it  was  made.  Oaylord  v.  Soragen,  76 
D.  164;  Boss  v.  MiieheU,  46  R.  620;  Fetms- 
mem  v.  Sachs,  62  R.  647.  This  rule  does  not 
apply  where  the  contract  is  so  connected 
with  illegal  transactions  or  purposes  as  to  be 
inseparable  from  it.     Tatum  v.  KeUey,  94  D. 

717. 

18.  Validity,  as  against  creditors, 
generally.— Personal  property  delivered 
to  the  vendee,  under  a  conditional  sale, 
without  payment  of  the  purchase  price,  is 
liable  to  execution  by  the  creditors  of  the 
vendee,  because  as  to  such  creditors  the  sale 
is  considered  fraudulent.  Boss  r.  Story, 
44  D.  121. 

A  bona  fide  transfer  of  soods  by  a  non- 
resident need  not  be  reoorded  to  render  it 
valid  against  subsequent  attaching  creditors. 


under  the  Maryland  statute  of  1834,  where 
there  is  actual  or  constructive  delivery. 
Fan  Brunt  v.  Pike,  46  D.  126. 

No  actual  removal  is  necessary  to  render 
a  sale  valid  aeainst  the  creditors  of  the  ven- 
dor of  logs  which  were  on  the  ice  of  a  river 
and  on  the  land  of  strangers,  especially 
where  personal  notice  was  carried  home  to 
such  creditors.  Sanborn  v.  KUtredae,  60  D. 
68. 

A  sale  of  personal  property,  not  followed 
by  delivery,  is  voia  at  common  law  as  to 
the  creditors  of  the  vendor ;  but  under  the 
Oregon  statute  such  a  sale  is  valid  as  to 
creditors,  if  the  bill  of  sale  is  recorded  with- 
in ten  days  thereafter.  Monroe  v.  Httssat, 
76  D.  662. 

The  owner  of  propertv  oan  sell  it  and  give 

good  title  to  a  bona  fde  purchaser  despite 
is  creditors,  up  to  the  time  when  tney 
shall  have  acquired  s  lien.  McMahm  v. 
Morrison,  79  D.  418. 

A  sale  of  chattel,  attended  with  deliveiy 
and  transfer  of  possession,  which  was  re- 
tained for  several  weeks,  is  not  a  fraudulent 
transaction  in  law,  and  if  the  sale  was  collu- 
sive, it  is  for  the  jury  to  determine  it  as  a 
fraud  in  fact  Qrohasn  v.  MdOrtaary,  80  D. 
691. 

Where  a  vendor  of  goods  makes  an  ar* 
rangement  with  the  vendee  by  which  the 
former  shall  have  the  privilege  of  reclaiming 
them  upon  payment  of  the  amount  of  a 
daim  wnich  the  vendee  holds  agamst  him, 
such  arrangement  will  create  a  trust  for  the 
benefit  of  the  vendor,  and  render  the  sale 
void  as  to  creditors,  if  the  value  of  thejoods 
exceeds  the  amount  of  such  claim.  But  if 
the  value  of  the  goods  did  not  exceed  the 
amount  of  the  vendee's  daim,  it  is  doubtful 
whether  the  reservation  of  the  right  to  buv 
them  back  at  their  full  value  would  consti- 
tute such  a  benefit  to  the  vendor  as  to  avoid 
the  sale.    Qrand  v.  Lewis,  80  D.  786. 

Where  a  sale  is  made,  in  fact,  to  defrand 
creditors,  the  jury  have  no  right  to  find  for 
the  vendee,  in  an  action  by  him  to  recover 
the  propertv  which  has  been  levied  on  and 
sold  by  creditors  of  the  vendor,  even  thoush 
the  evidence  prove  an  aotual  delivery  and  s 
continuous  change  of  possession.  CfaUatAer 
V.  WUUamson,  83  D.  114. 

A  bona  Jide  sale  of  property  by  a  debtor 
in  insolvent  circumstances,  to  his  creditor, 
in  payment  or  satisfaction  of  his  debts,  is 
not  fraudulent,  merely  because  suchoreditor 
thereby  obtains  a  preference  over  other 
credit<n«,  and  although  he  may  know  at  the 
time  that  his  purchase  will  have  the  efifoot 
of  defeating  the  collection  of  other  debts 
from  his  vendor.  Walden  v.  Mnrdock,  83 
D.  136. 

A  transaction  is  a  sale,  and  will  be  upheld, 
if  bona  fide,  as  against  the  vendor's  oreoitors, 
although  it  was  agreed  that  if,  when  the 
goods  were  sold  by  the  vendees,  more  should 
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be  realized  than  the  price  paid  by  them,  the 
ezoMS,  after  dediictin|(  the  expenses  of  the 
sale,  should  be  credited  to  the  yendors. 
Beeve$  ▼.  Sebem,  86  B.  613. 

While  a  sale  of  personal  property  will  be 
presamed  to  have  oeen  maae  in  good  faith, 
where  all  the  elements  of  a  valid  sale  ezist^ 
saoh  woold  not  be  the  presumption  when, 
in  proving  what  is  claimed  to  be  a  sale, 
some  essential  requirement  is  wanting. 
Thus  where  a  sale  of  personal  property  is 
made  without  a  ddivery  of  possession  to  the 
purchaser,  as  to  creditors  and  subsequent 
lona^fide  purchasers,  such  a  sale  is  presumed 
to  have  Men  made  in  bad  faith.  Vorgan  v. 
Frew,  89  D.  286. 

A  sale  of  provisions  upon  a  condition  that 
the^  shall  remain  the  property  of  the  vendor 
until  paid  for,  and  with  the  understanding 
that  tney  may  be  used  and  consumed  by  the 
vendee  before  payment  is  made,  is  valid  as 
against  attaching  creditors  of  the  vendee,  if 
there  is  no  firaud  in  the  sale,  as  the  title  to 
the  provisions  remains  in  the  vendor  until 
the  condition  of  the  sale  is  performed. 
AfTnmffton  v.  Houston,  91  D.  366. 

A  contract  tnat  all  the  colts  to  be  foaled 
by  certain  mares  sold  by  A.  to  B.,  and 
kept  in  A.'s  stables  under  B.*s  care,  were 
to  belons  to  B.,  is  a  valid  contract  of 
sale,  and  not  void  as  against  creditors  for 
want  of  delivery.    HuU  v.  Hull,  40  R.  165. 

14.  BfTect  of  poflseeaion  remalningr 
in  seller.*  —  1.  In  general,  and  a*  between 
the  parties.  —  Change  of  possession  is  a  rule 
of  local  policy  uniformly  required  in  the  trans- 
fer of  au  personal  property  situated  in  Ver- 
mont, in  order  to  place  it  beyond  the  reach 
of  process  against  the  transferrer,  and  is  not 
controlled  by  the  law  of  the  state  where  the 
contract  is  made.   Hiee  v.  Courtis,  78  D.  597. 

Retention  of  possession  of  goods  by  ven- 
der IB  presumptive  evidence  of  fraud,  and 
the  burden  of  rebuttinff  thie  presumption, 
and  of  showing  by  satisfactory  evidence  that 
there  was  really  no  intent  to  defraud,  is  oast 
upon  the  purchaser.  Orant  v.  Letcia,  80  D. 
785. 

The  validity  of  a  sale  is  not  affected  as 
between  the  parties  by  possession  remaining 
with  the  vendor,  if  it  be  consistent  with  the 
terms  of  the  contract.  Griffin  v.  Chubb,  58 
D.  86  i  Stxey  v.  AdUnscn,  91  D.  698. 

Nor  does  the  rule  extend  to  a  state  or 
town  levying  a  poll-tax.  I>amels  v.  NeUon, 
98  D.  577. 

2.  As  respects  eredttors  and  subsequent 
purchasers.  —  An  open  and  substantial 
change  of  possession  is  necessary  to 
make  a  sale  of  personal  property  valid  as 
against  creditors  and  subsequent  purchasers. 
Frendi  v.  HaU,  32  D.  341 ;  WhUney  v.  Siarh, 
68  D.  360 ;  Boekeblave  v.  Potter,  14  D.  306 ; 
Daris-v.  Bigkr,  1  R.  393.    This  rule  depends 

•  Chance  of  possession,  when  required,  see 
,  6  D.  287-288. 


upon  neither  the  statute  13  Eliz.,  ch.  v.,  nor 
statute  27  Eliz.,  ch«  iv.,  but  upon  the  cir- 
cumstance that  the  vendee  by  suffering  the 
vendor  to  remain  in  possession,  dhables  him 
to  oommit  a  fraud  upon  innooent  third 
persons.  The  rule  is  a  rule  of  policy  required 
for  the  prevention  of  fraud,  and  is  to  be 
inflexibly  maintained.  Davis  v.  Bigler,  1 R. 
393. 

A  sale  of  personal  property  in  the  hands 
of  a  bailee,  without  change  of  possession,  is 
valid  as  against  an  execution  creditor,  where 
the  vendor  does  not  again  taJte  it  into  his 
possession.  So  ahK>  where  actual  possession 
IS  taken  by  the  vendee,  and  the  property  is 
left  with  the  bailee  foraspecifld  purpose. 
Lmtony.  BuU,  47  D.  501. 
^  A  sale  of  property  not  susceptible  of  de> 
livery,  as  a  growing  crop,  is  not  conatruo* 
tively  fraudulent  as  to  creditors  or  subse- 
quent purchasers  merely  because  the  seller 
retained  possession  and  was  to  cultivate  and 
deliver  it  at  a  stated  time.  Cwnmms  v. 
Qriggs,  87  D.  482. 

A  statute  requiring  actual  and  continued 
possession  in  case  of  sale  of  goods  to  render 
jhe  sale  valid  against  creditors  of  the  vendor 
and  subsequent  purchasers^  though  it  does 
not  use  the  word  "exclusive,"  necessarily 
implies  that  the  possession  should  be  ex- 
clusively in  the  vendee.  Cki/Un  v.  Rosenberg, 
97  D.  336. 

The  vendee  must  take  actual  possession, 
and  the  possession  must  be  open,  notorious, 
and  unequivocal,  such  as  to  apprise  the  com- 
munity, or  those  who  are  accustomed  to  deal 
with  the  party  that  the  goods  have  changed 
hands,  and  that  the  title  has  passed  out  of 
the  seller  and  into  the  purchaser,    lb. 

To  constitute  a  valid  sale  of  idl  the 
goods  in  a  store  as  against  creditors  of  the 
vendor,  there  must  be  a  complete  change  of 
\  the  dominion  and  control  over  the  property, 
and  some  act  which  will  operate  as  a  divesti- 
ture of  title  and  possessioo  from  the  vendor, 
and  a  transference  thereof  to  the  vendee,  who 
must  exhibit  the  usual  indicia  of  ownership ; 
and  though  it  may  not  be  essential  that  the 

goods  should  be  moved  to  a  different  house, 
bere  must  he  some  open  and  notorious  act 
clearly  indicative  of  delivery  andpossestdon, 
such  as  taking  an  invoice,  putting  up  a  new 
sign,  or  any  other  reasonable  means  which 
would  impart  notice  to  a  prudent  man  that 
a  change  had  taken  place.    Jh, 

The  vendor  may  be  employed  to  render 
services  in  and  about  the  property  in  the 
same  manner  as  any  other  agent  or  em- 
plovee,  in  such  a  case,  and  the  sale  may 
still  be  valid  as  against  creditors  of  the 
vendor,  provided  the  rnquirements  of  the 
law  concerning  change  of  possession  have 
been  complied  with ;  but  the  law  does  not 
permit  a  joint  or  concurrent  possession  of 
the  vendor  with  the  vendee,  h. 
Where  one  sells  personal  property  for  the 
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a  hiring,  and  for  a  temporary  purpose,  doe* 
not  render  rach  lale  fraadolent,  where 
there  hae  been  a  yisible  and  inbatantial 
chaage  of  poaaeanon.  iWneft  r.  HdBf  32  D. 
841. 

A  Tendor  anisting  the  Tendee  to  threeh 
grain  in  a  bam,  beins  part  of  the  property 
oonveyed,  is  not  snoh  a  retention  of  posses- 
sion as  will  render  a  sale  fraudulent  and 


eonsideration  of  a  pre-existing  debt,  and  for 
the  conyenienoe  of  the  purchaser  retains 
possession,  such  retention  is  not  neoessarily 
iraudulent%s  against  creditors.  PrtgrnU  ▼. 
iftOsr,  53  R.  684. 

The  defendant,  in  the  employment  of  M. 
on  his  farm,  agreed  to  buy  of  M.  a  horse 
then  on  the  fitfm  and  apply  his  wages  to 
the  payment.    Two  years  afterwards  M. 

■old  and  delivered  tiie  horse  to  him,  taking  I  Toid  as  to  the  creditors  of  the  Tendor.     Wil' 
his  receipt  in  full  of  wages  earned  in  pay   son  ▼.  Hooper^  36  D.  366. 


ment.  The  defendent  continued  in  M's  em- 
ployment on  the  farm,  the  horse  remained  in 
M*s  stable,  the  defendant  taking  care  of  it, 
breaking  it  and  shoein£[  it,  paying  M.  for 
the  feed.  fTeU,  that  title  cud  not  pass  as 
against  M's  creditors.  HuU  r.  Signeorth.  40 
K167. 

3.  WhuU  omouniB  to  a  rtUntion  f^  poneB' 
jjon.  — The  possession  is  not  chansed  with- 
in the  meaning  of  this  rule,  where  the 
Tender's  serrant  retains  the  possession  of 
the  articles,  though  the  Tendor  may  haTe 
removed  from  the  place  where  they  are 
ke^   ifooivT.  iTefl^,  26D.  283. 

Where  the  Tender  retains  possession  nom- 
inallT  as  agent  of  Tendee,  but  with  the  right 
to  sell  and  haTe  all  he  can  make  beyond  the 
actual  cost,  that  is  such  an  interest  reserTod 
as  is  utterly  inconsistent  with  good  faith  in 
the  sale,  as  against  his  creditors.  Chrcmt  t. 
Letok,  80  O.  785. 

Employment  of  Tendor  by  the  Tendee  in 
the  subordinate  capacity  of  derk  or  sales- 
man to  take  charge  of  the  goods  wl^ch  were 
the  subject  of  the  sale,  is  not  incompatible 
with  an  actual  and  continued  change  of 
possession  within  the  meaning  of  the  stat- 
ute and  is  not  of  itself  conclusive  evidence 
of  naud.  It  is  not  ftr  m  a  fraud  which  ad- 
mits of  no  ezplanation,  but  is  a  strong  cir- 
cumstance tending  to  show  that  tiiere  has 
not  been  such  chuige  of  possession  as  the 
statute  requires.  Oodehaux  v.  Jivlford,  85 
D.  178. 

Where  the  Tendee  so  employs  the  Tender 
thereof,  the  latter  cannot  be  allowed  to  re- 
main in  the  apparently  sole  and  exclusive 
possession  of  the  goods  after  sales,  for  that 
would  be  inconsistent  with  such  an  open  and 
notorious  delivery  and  change  of  possession 
as  the  statute  contemplates.  But  if  it  is 
apparent  to  all  the  world  that  he  has  ceased 
to  DC  the  owner,  and  that  another  has  ac- 
quired and  openly  occupied  tiiat  position, 
tbe  statute  is  satisfied,    ih. 

Where  the  vendor  has  been  so  employed, 
it  is  competent  for  a  creditor  of  the  vendor 
to  prove  this  fact  as  tending  to  show  that 
there  has  been  no  actual  and  continued 
change  of  possession ;  but  when  proved,  it 
does  not  become  conclusive  of  that  question, 
but  is  only  an  element  of  proof  to  be  weighed 
by  tiie  jury.    lb. 

Giving  back  possession  of  personal  prop- 
•rty  to  the  vendor,  after  a  sale  thereof,  upon 


Personal  property  the  subject  of  a  oondi- 
tional  sale,  the  possession  of  which  is  re- 
tained by  the  vendor,  either  exclusiTely  or 
jointiy  with  the  vendee,  is  not  liable  to  ex- 
ecution by  the  creditors  of  the  vendee. 
lUm  T.  Story,  44  D.  121. 

Where  a  vendor  and  vendee  have  mutu- 
ally agreed  to  rescind  a  contract  of  sale^ 
and  the  vendor  takes  the  property  back  and 
returns  the  consideration,  but  a  new  ar- 
rangement is  made  whereby  there  ii  an  exec- 
utory agreement  to  sell  to  the  same  vendeCp 
the  new  arrangement,  regarded  independ- 
entiy  of  the  previous  transactions,  is  not  to 
be  considered  in  legal  effect  a  sale  and 
mortga^  back,  so  as  to  make  the  vendee's 
possession  fraudulent,  but  as  a  mere  agree- 
ment for  a  future  sale.  Tondhimm  v.  Bdieii$, 
68  D.  367. 

2.    JReqitkmtetiUqf^Stattiteqf  Frcmdi. 

16.  What  is  a  sale  within  the  stat- 
ute, generally.* — The  sale  of  bank  stock 
is  within  the  stotute,  and  a  broker  who  dis- 
poses of  such  stock  for  another,  is  to  be  con- 
sidered tiie  agent  of  both  the  owner  and  the 
purchaser.     Oohrin  v.  WiUiami,  5  D.  417. 

The  statute  applies  where  a  purchase  is 
made  by  one  in  his  own  name  and  upon  his 
own  credit,  and  it  cannot  be  proved  by  parol 
that  the  purchase  was  for  another's  benefit. 
ffolSda  V.  Shoop,  59  O.  88. 

A  contract  is  within  the  statute  of  frauds 
which  ii  for  delivery,  and  not  manufacture 
and  deliveiy,  of  certain  articles,  such  con- 
tract being  a  contract  of  sale.  FidoeU  t« 
Suifi,  66  D.  214.  Whether  this  would  be 
the  case  were  the  goods  to  be  deliTcred  in 
the  future,  to  be  manufactured  by  the  seller, 
or  were  some  innportant  alteration  in  their 
form  to  be  effected  by  him  before  deliTsry* 
not  decided.    Ide  t.  StamUm,  40  D.  698. 

An  oral  contract  by  one  person  to  deliTer 
to  anotiier  one  hundnd  sewing-machines,  at 
a  time  and  place  designated,  upon  condition 
that  a  part  of  them  not  then  flushed  should 
be  completed  in  season  by  a  third  person, 
who  was  making  them  for  the  former,  he 
not  being  a  manufacturer  of  machines  him- 
self but  huTing  fitted  up  a  shop  for  their 
manufacture,  and  contracted  with  such  third 


sutute  ef 


*  Contracts  of  sale,  wben  within 
frauds,  see  note,  64  B.  164-170. 

Growing  trees,  isle  of,  wbether  within 
statute,  see  note,  17  R.  606-ML 
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parW  to  ooeapy  th«  diop  and  make  the 
maohinee  for  him  at  a  oertain  price  each,  he 
fnmishing  the  shop-room,  materials,  and 
toob,  is  a  contract  for  the  sale,  and  not  for 
the  maanfaotare,  of  the  machines,  and 
therefore  within  the  statute  of  frauds,  where 
at  the  Idme  of  the  making  of  the  contract 
thirty -siz  of  the  machines  were  completed, 
and  the  remaining  sixty-fonr  were  being 
mannfaotored  in  the  shop,  and  the  whole 
were  to  be  boxed  np  and  duirered  together. 
AtwaUr  ▼.  Hemgh,  79  D.  229. 

An  entire  contract  cannot  be  within  the 
statute  as  to  part  ot  it  and  without  the 
statute  as  to  the  residue.  An  entire  con* 
trAct  for  the  sale  of  goods  which  is  as  to  a 
part  of  the  goods  within  the  statute  is 
wholly  within  the  operation  of  the  statute. 
lb. 

Hie  fact  that  goods  sold  are  to  be  boxed 
and  transported  to  the  place  of  detiverr  by 
the  seller  does  not  take  the  sale  out  of  the 
oparatioD  of  tiie  statute.    lb, 

A  sale  of  jgrowing  annual  crops  is  a  sale 
of  cibatteli,  it  seems,  within  the  meaning  of 
the  statute.  ^M^tiey  t.  Bofbrook,  86  D. 
173. 

Plaintiff  made  a  parol  contract  with  de- 
Candant^  whereby  the  latter  was  to  raise 
three  acres  «f  potatoes  and  deliTer  them 
to  plaintiff  at  a  stipulated  price  per  bushel. 
Is  an  action  for  ncn-deliyery, — Ae2i,  that  it 
a  question  for  the  jury  to  determine, 
rhether,  under  the  contract,  the  defendant 
bound  to  raise  the  potatoes  himself,  in 
which  case  it  would  be  a  contract  for  work, 
labor  and  materials,  and  not  within  the  stat- 
ute; or  whether  he  might  procure  them  by  pur* 
efaaae  or  otherwise,  which  would  render  it  a 
contract  of  ssle,  and  theref ors  roid.  PUkSn 
▼.  Nogea,  2  R.  218. 

Defendants  went  to  the  shop  of  plaintiff, 
wagon  and  carriaffe-makers,  to  purchase 
biewery  trucks.  Plaintiff  havina  none  on 
band,  ordned  them  with  the  defendants' 
assent  from  wagon-builders  in  another  city. 
Tlie  trucks  were  accepted  and  paid  for  by 
plaintiff.  Some  alterations  were  made  by 
plaintiff  at  defendants'  request,  and  a 
painter,  employed  by  the  defendants, 
painted  their  names  and  business  on  the 
aides  of  the  trucks  while  on  the  plaintiff 's 
premises.  HM^  a  contract  for  sale  of  goods 
within  the  statute.  PaweUd  ▼.  JETcnyreauw, 
64  R.  162. 

16.  What  is  not.  —  Goods  contracted 
for  are  not  within  the  statute  when  they  are 
not  in  existence  at  the  time  of  the  contract  or 
where  some  act  remains  to  be  done  to  put 
them  in  a  condition  to  be  delivered.  OadS' 
dem  ▼.  Lance,  87  D.  648. 

The  seventeenth  section  of  the  statute 
of  frauds  of  Charles  11.,  which  requires 
delivery  by  the  vendor  and  acceptance  by 
the  vendee  of  part  of  the  goods  sold,  or 
something  given  in  earnest  or  part  payment 
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to  bind  the  bargain,  or  some  note  or  memo- 
randum of  the  bargain,  in  writing  to  be 
signed  by  the  parties,  etc.,  in  order  to  give 
vslidity  to  the  contiact^  was  never  re-en- 
acted in  Texas,  and  is  not  a  part  of  the  law 
of  that  state.  Cleoekuid  v.  WiOkmis,  94  D. 
274. 

The  parties  entered  into  a  parol  agree- 
ment for  the  sale  of  a  large  quantity  of 
bricks  to  be  delivered  within  a  month :  after 
the  expiration  of  the  month  the  defendant 
called  upon  the  plaintiff's  agent,  who  had 
charge  of  the  kiln,  took  away  eight  hundred 
of  the  bricks  and  told  the  agent  tiouat  he 
would  call  for  the  remainder  the  following 
week.  Defendant  did  not  call  for  them,  nor 
did  the  plaintiff  separate  the  bricks  from 
the  rest  of  the  kiln.  Bdd,  ^at  the  latter 
contract  was  not  within  the  statute  of  frauds, 
as  part  of  the  seeds  had  been  delivered,  and 
its  terms  could  be  ascertained  by  reference 
to  the  former  contract.  Damom  v.  Otbam, 
11  D.  229. 

17.  Bales  of  goods  to  be  manur- 
flactarod.* — A  contract  for  the  sale  of 
articles  to  be  manufactured,  or  prepared  for 
delivery  bv  work  and  labor,  and  where  the 
work  and  labor  are  a  part  of  the  contract^ 
is  not  within  the  statute  of  frauds  relative 
to  the  sale  of  goods,  wares  andmerchandise, 
Bchelbergtr  v.  McCauky,  9  D.  514.  8.  P., 
Mbxr  V.  Hcwarfh,  32  D.  266 ;  Panom  v. 
Louck$,  8  R.  617  ;  Ooddard  v.  BkmeM^  16  K 
112;  ifeifiefe  V.  ^oOv  42  R.  722. 

The  statute  of  frauds  applies  to  an  oral 
contract  for  the  sale  of  goods  in  existence 
at  the  time  of  making  the  contract,  but  not 
to  an  agreement  to  manufacture  and  deliver 
goods.    Parsons  r.  Louekt,  8  R.  617. 

A  contract,  if  essentially  one  for  sale  of 
goods,  IB  within  the  statute,  whether  the 
^oods  are  then  msnnfactured  or  not ;  but  if 
it  be  essentially  that  the  promisor  is  to  man- 
ufacture and  deliver  the  goods,  althouffh 
from  his  own  materials,  it  is  without  the 
stotnte.    PUkbi  v.  Noye;  97  D.  616. 

An  oral  contract  for  sale  and  delivery  of 
an  article  to  be  subsequently  manufactured 
by  the  vendor  is  within  the  statute  of  frauds, 
unless  the  agreement  calls  for  the  peculiar 
skill,  labor  or  care  of  the  manufacturer,  in 
whi<di  case  it  is  for  work  and  labor  and  not 
within  the  statute.  PreseoU  v.  Xcdbe^  12  R. 
65. 

18.  Vecesaity  of  memorandum. — 
Upon  a  joint  sale  to  two,  both  vendees  are 

Ermoipals,  thouffh  the  article  sold  mi||ht 
ave  been  inten&d  bv  them  for  the  individ- 
ual use  of  one ;  and  therefore  the  undertak- 
ing of  the  other  ii  not  required  bv  the  statute 
of  frauds  to  be  in  writing.  Waimarighi  v. 
Straw,  40  D.  676. 

A  contract  may  be  proved  by  parol,  where 
the  chattels  have  been  delivered,  and  no 

*  Contract  to  manufacture  article,  when  no 
within  statute  of  frauds,  see  note,  9  D.  188-UQL 
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is  neoeuary.  ^oAlmoii  ▼.  MUXi,  61 
D.  63a 

An  oral  oontraot  for  aale  of  personal  prop- 
erty is  Talid,  thongh  onder  the  statute  of 
frands  some  memorandun  in  writing  signed 
by  the  defendant  may  be  necessary  to  enable 
the  plaintiff  to  enforce  it.  ffunierw.Oiddmai, 
93  D.  54. 

19.  Szeoutionofthememorandua. 
*-8igning»  by  the  yendors,  of  a  memoran- 
dnm  of  a  contract  for  the  sale  of  goods,  is  a 
sufficient  comnliaace  with  the  statute  of 
frands.  Buaaeu  ▼.  NieM,  20  D.  670 ;  Zhuff- 
km  ▼.  Speara^  10  D.  6S6. 

A  memorandnm  otsUe,  written  by  a  Ten- 
dor  in  his  book,  and  signed  by  him,  and  by 
the  Durohaser's  agent  in  his  own  name,  is  a 
vaHd  contract^  not  to  be  varied  by  paroL 
WiemrT.  WUpoU,  40 R.  776. 

An  entrjr  maae  by  the  vendor  in  his  book 
of  sales,  of  the  name  of  the  buyer  and  the 
terms  of  the  contract  of  sale,  which  was 
read  to  the  agent  of  the  vendee  making  the 
porohase,  and  assented  to  b^  him,  is  an  msuf - 
floiflnt  memorandnm  withm  the  statute,  it 
act  being  signed  by  the  party  to  be  charged, 
er  by  his  agent.    Baikf  ▼.  Ogim^  8  D.  609. 

Under  the  statute,  there  must  be  a  sub- 
Mription  by  both  parties,  as  well  as  an  ex- 
pression of  the  consideration.  CMittT.  &aiUm 
^m-VigU  C7a,  25  B.  541. 

A  memorandum  written  by  the  broker 
employed  to  make  the  purcAiase,  with  a  lead 
pencil  In  his  book,  in  the  presence  of  tiie 
vendor,  the  names  of  the  vendor  and  vendee, 
and  the  terms  being  stated  in  the  body  of 
the  memorandum,  whidi  is  not  subscribed 
\f$  the  parties,  is  sufficient  within  the  stat- 
nte.    irerritt  v.  OZtuoN,  7  D.  286. 

A  memorandum  in  writing  signed  by  the 
par^  to  be  charged  is  not  establiflhed  by 
•hewing  that  the  seller  gave  to  the  buyer  a 
Irill  of  items  of  the  property,  together  with 
an  order  for  the  delivery  of  tuie  goods  where 
they  were  stored,  and  that  llie  buyer  stamped 
with  a  machine  his  name  and  the  date  there- 
en,  without  evidence  showing  when  or 
far  what  purpose  it  was  done.  Bwrdmam 
T.  Spooner,  90  D.  196. 

A  telegram  accenting  an  offer  by  telegraph 
to  sell,  together  with  a  letter  of  same  date 

a*  pied  by  the  same  part;^  and  to  the  same 
ect^  afford  sufficient  evidence  of  subscrip- 
tion by  said  party  to  take  the  case  out  of 
the  stotute.     Trevor  v.  Wood,  93  D.  511. 

A  purchaser  signed  and  delivered  to  the 
seller  a  written  agreement  to  buy  shares  of 
stock  from  him  on  specified  terms.  The 
seller  did  not  sign,  but  orally  agreed  to  sell 
on  those  terms.  The  seller  tendered  the 
stock  and  requested  the  price,  but  the  pur- 
diaser  declined  to  fulfill.  In  an  action  to 
recover  the  purchase  price — held,  that  the 
agreement  was  valid.  Ma$om  v.  Dicker,  28 
R.  190. 

Plaintifb  made  defendant  a  verbal  offer 


for  a  quantity  of  ice ;  defendant  afterward 
telegraphed  that  he  would  accept  the  offer, 
and  plamtifb  wrote  to  him  inclosing  a  mem- 
orandum of  the  contract  of  sale  for  his  sig- 
nature, but  defendant  did  not  receive  the 
letter,  cwinA  to  a  misdirection,  until  several 
days  had  elapsed,  and  meanwhile  he  had 
sold  the  ice  to  other  parties.  Plaintifis 
seised  the  ice  on  a  writ  of  replevin.  Held, 
that  there  was  no  memorandum  signed  by 
the  par^  to  be  charged  within  the  statute ; 
and  that  the  seizure,  by  the  officer,  of  the 
ice,  and  delivei  y  to  plamtifh  under  the  re- 
{devin  process  £d  not  amount  to  a  delivery 
and  acceptance  within  the  statute.  fTasA- 
mgton  Ice  Co.  v.  Webeter^  16  R.  462. 

dO.  Ita  aofllciency,  ganarally.  — 
Where,  on  a  sale  by  commission  merchants 
of  goods  of  their  principal,  a  bill  of  parcels 
is  made  out  and  delivered  to  the  purchasers, 
statins  them  to  be  such,  the  acceptance  of 
such  bill  is  a  sufficient  recognition  by  the 
purchaser  of  the  commission  merchant's 
authority  to  sign  his  name,  and  the  bill  it- 
self is  a  sufficient  memorandum  of  the  con- 
tract to  take  the  cause  out  of  the  statute  of 
frauds.    Batkire  v.  SeUere,  9  D.  492. 

The  note  or  memorandum  should  contain 
a  warranty  of  quality  of  articles  sold,  if  any 
there  be.  The  omission  of  such  term  cannot 
be  BuppUed  bv  parol,  to  take  the  case  out  of 
the  statute  of  frauds.  Peliier  v.  ColSne,  20 
D.  711. 

The  object  of  the  memorandum  is  not 
merely  to  prove  that  there  was  a  bareain, 
but  to  show  what  the  bargain  was,  at  uast^ 
the  extent  and  entirety  oithe  consideration 
for  the  promise.    Hk 

If  the  bought  and  sold  note  delivered  by  a 
broker  materially  differ,  there  is  no  valid 
contraotb    /ft. 

The  note  or  memorandum  must  express 
the  price  upon  which  the  sale  was  effected, 
or  it  will  be  insufficient.  Ide  v.  Stamton^  40 
D.  698. 

Superadding!  to  the  tenns  of  the  contract 
words  expressing  an  obligation  which  the 
law  implies  does  not  change  the  nature  or 
extent  of  the  obligation  or  the  remedy  upon 
it.    Beed  y.  ScMdaU,  96  B.  20^, 

Where  goods  are  sold,  the  sale  to  be  sub- 

t'ect  to  the  buyer's  approval  an  entry  in  the 
broker's  becks  reciting  the  sale,  but  omitting 
to  state  that  the  sale  was  to  be  subject  to 
the  buyer's  approval  is  defective,  and  does 
not  take  the  case  out  of  the  statute.  Board' 
man  v.  Spooner,  90  D.  196. 

A  memorandum  signed  by  A.  alone, 
whereby  he  agrees  to  furnish  B.  with  a  spec- 
ified quantity  of  ice,  at  a  specifiAd  price  pet 
ton,  but  not  specifying  time  of  delivery  or 
of  payment  is  sufficient  under  the  statute, 
and  not  to  be  varied  by  parol  proof  of  an 
agreement  for  a  particular  time  of  delivery 
or  payment  WiUkmrn  t«  Bobkmom,  40  R. 
852. 
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X)m  plAintiff  brought  aetion  for  th«  non- 
^MfonnMioo  of  an  ogreement  oont»in«d  in 
tha  loUowing  momorandnm,  signod  bj  tho 
defeodanta:  "New  York,  13fh  May  1861. 
Wo  agiroe  to  daliror  P.  S.  Jnstioo  ono  thon- 
tand  £nfi«Ad  pattern  rifles,  with  bayonets, 
no  other  eztns,  in  New  York,  at  eighteen 
dollars  eaoh,  cash  npon  such  delivery ;  said 
rifles  to  bo  shipped  from  liverpool  not  later 
than  1st  Jnly,  and  before  if  possible.  W. 
Bailkt  JjAXQ  kCo."  Held,  that  this  mem- 
orandvm  was  snfEicient  to  bind  the  defend- 
ants; that  there  was  a  good  and  suffieient 
oonsidoration  for  their  obligation  and  that 
the  plaintiff  was  therefore  entitled  to  ro- 
eover.     Jmatke  ▼.  Ltmffp  1  R.  676. 

Hie  defendants  oraUy  bargained  with 
freeman,  claimed  bv  them  to  be  the  agent 
of  tho  plMwtiffW^  and  by  the  plaintiffs  to  be 
a  broker,  for  the  purchase  from  thei^aintifliB 
of  pork  at  a  price  exceeding  |60.  Freeman 
telegraphed  to  the  plaintiffs :  ''Mendel  five 
trtilKne,  eight.  Ehrlidh  ofifors  seven-eights 
ten  baUiealighter  than  last."  On  the  same 
day  ha  made  tho  f cOowiBgentry  in  his  entry 
book:  "Sold  acooont  C.  U.  North  k  Co., 
Mendol,  6  belUes,  a."  A&l,  not  a  sufficient 
OMmorandnm  to  comply  with  tho  statata. 
Norlhw.  3£endel6i'R,  979. 

dl.  What  pavment  or  part  pay- 
aunt  irill  satisfy  the  statute.  *>- The 
siatoto  provided  Uiat  contracts  for  the 
sale  of  goods  for  fifty  dollars  or  upward  shall 
be  void  unless  a  memorandnm  ue  made  or 
there  be  a  delivery  and  receipt  of  part  of  the 
goodsy  or*  "nnlesa  the  bnyer  shall  at  the 
^iif^  pay  aome  part  of  the  pnrcdiase-money." 
HeU,  that  to  take  a  parol  contract  oot  of  the 
eperataon  of  the  statute,  payment  mast  be 
made  **  at  the  time  "  of  tiie  contract,  or,  if 
made  sabseqnenUy,  it  must  be  made  and 
leceived  for  the  express  nurpose  of  fulfilling 
the  statute,  or  whMi  made  the  parties  must 
substantially  re-state  and  roHkffirm  the  terms 
of  the  oontraet  Buniar  r.  WeUeU,  16  R. 
606. 

Partiea  made  an  oral  oontract  for  the  sale 
of  goods,  void  under  the  statute.  Subse- 
quently the  purchaser  gave  and  the  seller 
accepted  a  check  for  a  part  of  the  price. 
At  tnat  time  the  essential  terms  of  the  origi- 
uid  contract  were  restated.  The  check  was 
good  when  delivered,  and  was  duly  paid. 
HM^  a  payment,  and  *'  at  the  time  "  o?  the 
contract.     HwwUr  v.  WOaeU,  38  R.  544. 

22.    What  delivery  will  satiaiV  the 

•tatute.  t  —  Delivery  of  an  article  sold  takes 

the  contract  out  of  the  statute  of  frauds. 

Htmghta&ng  v.  Ball,  69  D.  3.^1.  

~*Efteet  of  payment  of  Initallment  of  price  to 
take  a  sale  oat  of  the  sutute,  see  note,  66  D.  648- 

64&. 

fSee  Bion<^rraphlo  note  on  the  sufflcteney  of 
delivery  and  aooeplaneeto  take  a  verbal  contract 
for  sale  of  roods  out  of  statute  of  frauds.  49  D. 
Sfr-MO.    Bee  also  notes,  66  D.  875 ;  87  R.  16-S2. 

Sfltet  of  symbolical  delivery  to  latisfy  the 
oUtnteeC  liawls,  lee  note.  48  D.  886*888. 
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Dethrery  and  acceptance  of  part  of  tho 
goeds  need  not  be  at  the  time  of  the  sale  in 
order  to  render  the  oontract  valid  without  a 
memoraadum ;  under  the  statute  they  may 
be  made  afterward.  JicKmghiT.  VmUop,  (^ 
D.  370. 

Actual  or  manual  delivery  of  goods  is  not 
necessary  in  order  to  satisfy  the  statute  where 
tiiey  are  ponderous  and  incapable  of  being 
handed  over  from  one  to  another,  and  where 
the  buyer  so  far  accepts  them  as  to  treat 
them  as  his  own ;  or  where  the  deliverjr  ia 
symbolical ;  or  where  actual  delivery  is  im- 
practicable, and  can  only  be  by  such  sym- 
b<dical  means  as  the  circumstances  of  the 
caeewUlaUow.    ^fweff  v.  JliUer.  61  D.  894. 

Where  a  contract  of  sale  is  verbal,  the 
delivery  of  the  goods,  after  aooe^tanoe,  to  a 
carrier  designated  by  the  buyer,  is  sufficient 
to  satisfy  the  statute.  Oro9$  v.  O'DotmeU, 
4  R.  721. 

Existence  of  a  delivery  sufficient  to  take 
a  sale  out  of  the  statute  is  a  question  of  fact 
for  tiie  jury,  under  the  direction  of  the 
court  AoughtaBng  v.  BaH  69  D.  331 ;  Ood- 
ekmu  V.  JfajbTortf.  86  D.  178. 

The  eontintted  change  of  possession  re- 
quired by  the  statute  to  validate  a  sale  of 
goods  and  chattels  must  be  actual,  and  net 
constructive.    FUtgerald  v.  ^orAom,  60  D. 

616. 

The  California  statute  providing  that  a 
sale  of  chattels  not  accompanied  by  "an 
actual  and  continued  change  of  possession  " 
shall  be  conclusive  evidence  of  fraud  against 
creditors  or  bona  fide  purchasers,  does  not 
require  that  the  vendor,  under  penal^  of 
forfeiture  of  the  chattels,  shall  never  after- 
wards have  any  control  over  or  use  of  them. 
The  word  "  actual  "  was  designed  to  exclude 
the  idea  of  a  mere  formal  change  of  posses* 
sion.  and  the  word  "  continued,"  to  exclude 
the  idea  of  a  mere  temporary  change.  (Rule 
of  Bacon  v.  SeafnuU,  9  Cal.  272;  overruled.) 
Stnfens  v.  Irmn,  76  V.  600. 

To  make  a  sale  valid  under  that  statute, 
delivery  must  be  made,  the  vendee  must 
take  actual  noasession,  that  possession  must 
be  open  ana  unequivocal,  csrrying  with  it 
the  usual  marks  and  indications  of  owner- 
ship by  the  vendee.  It  must  be  continuous  | 
not  taken  to  be  surrendered  back  ;  not  for> 
mal,  but  substantial.  But  it  need  not  con- 
tinue  indefinitely  when  it  is  bona  fidt  and 
openly  taken,  and  is  kept  for  »uoh  a  length 
of  time  as  to  give  general  advertisement  to 
the  state*  of  the  property,  and  the  claim  to 
it  by  the  vendee,    ib, 

A  sale  of  chattels,  where  the  vendee  buys 
bona  fide,  takes  posMssion  openly,  and  holds 
exdusive  possession  for  a  year  or  more,  is 
not  void  as  to  the  creditors  of  the  vendor 
under  that  statute,  because  the  vendee  after- 
wards puts  the  propertv  into  the  possessioa 
of  the  vendor,  who  is  his  attorney  in  fact. 
lb. 
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Where  oae  person  by  a  written  contract 
■old  to  anotner  trees  growing  npon  the 
former's  land,  and  the  latter,  after  remoring 
certain  of  the  trees,  resold  the  remninder  to 
the  owner  of  the  land  by  a  parol  contract, 
the  sale  is  a  contract  for  the  sale  of  goods, 
and  the  purebaser  nnder  said  parol  contract 
being  in  possession  of  the  land  upon  which 
the  trees  were  growing,  the  sale  eo  imtantif 
by  force  of  law,  gave  possession  of  the  trees 
io  the  defendant,  and  the  delivery  was  per- 
fect.    Smith  V.  Bryan^  59  D.  104. 

Parties  orally  agreed  for  the  purchase  and 
sale  of  a  lot  of  cotton,  consisting  of  six 
bales,  weighed  and  stored  in  a  warehouse, 
and  tiie  seller  gave  the  purchaser  an  order 
on  the  warehouseman  for  it.  The  seller 
notified  the  warehouseman  of  the  sale  and 
the  purchaser  applied  to  hifn  for  the  cotton, 
but  delivery  was  postponed  by  the  agree- 
ment of  the  warehouseman  and  tne  purchaser 
until  the  next  morning.  No  money  passed, 
and  no  other  writing  was  executed.  Held, 
a  valid  delivery  and  acceptance.  Kmg  v. 
Jarman^  37  R.  11. 

28.  What  will  not.  —A  nde  of  chat- 
tels without  immediate  delivery  is  void 
against  creditors,  by  the  statute  of  frauds, 
though  no  levy  is  made  before  a  subsequent 
delivery.    Chenary  v.  Pakmet^  65  D.  493. 

An  actual  delivery  of  the  goods,  or  a  part 
of  them,  is  not  always  required  by  the 
statute  of  frauds,  but  a  virtual  or  constructive 
delivery  may  be  sufficient.  Those  circum- 
stances which  ought  to  be  held  tantamount 
to  an  actual  delivery,  ought,  however,  to  be 
■o  strong  and  unequivocal,  as  to  leave  no 
doubt  <n  the  intent  of  the  parties.  An 
agreement  with  the  vendor  about  the  storage 
of  the  goods,  and  the  delivery  by  him  of  the 
import  entry  to  the  agent  of  the  vendee,  are 
not  sufficiently  certain  to  amount  to  a  con- 
structive delivery,  or  to  afford  an  indidlMm,  of 
ownership.    Bailey  v.  O^den^  8  D.  609. 

Where  a  person  in  Massachusetts  sells 
some  hides  in  a  New  York  warehouse,  and 
gives  a  bill  of  the  goods  and  an  order  on  the 
warehouseman  to  the  buyer,  without  notify- 
ing the  warehouseman,  this  is  not  such  a 
delivery  to  and  acceptance  by  the  buyer  as 
satisfies  the  statute  of  frauds.  Bomrdnum 
V.  Spoomr,  90  D.  196. 

An  agent  of  a  principal  residing  in  Ohio 
•  contracted  with  a  person  residing  in  Indiana 
to  sell  him  goods  exceeding  $50  in  price. 
Nothing  was  said  as  to  the  manner  of  ship- 
ment. There  was  no  memorandum,  earnest 
money,  nor  payment,  and  the  vendee  did  not 
receive  any  purt  of  the  goods.  The  princi- 
pal afterward  in  Ohio,  without  the  knowledge 
or  assent  of  the  vendee,  shipped  a  part  of 
the  goods  to  the  vendee,  who  refusea  to  re- 
ceive them,  ffeld,  thai  the  contract  was  an 
Indiana  contract ;  that  it  was  an  entire  con- 
tracts  and  the  vendee  was  not  bound  to  ac- 
musii  part ;  that  the  deMvery  to  the  carrier. 


under  the  circumstances,  was  not  a  legal  de* 
livery  to  the  vendee ;  and  that  the  contract 
was  void  under  the  statute  of  frauds,  ffam^- 
man  v.  yye,  30  R.  199. 

24.  NeccMity  and  solBciettey  of 
acceptance  by  baT«r— 1.  NteesMiy, — 
Under  that  section  of  the  statute  of  f rand* 
which  provides  that  ''no  contract  for  the 
sale  of  any  foods,  wares,  or  merchandise  for 
the  price  of  thirtv  dollars  or  more  shall  be  al- 
lowed to  be  Kood  unless  the  purchaser  shall 
fkcoept  part  of  the  goods  so  sdd,  and  actually 
receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,** 
or  some  writing  properly  signed,  a  marc 
delivery  of  goods  to  the  purchaser  will  mot 
be  suffieienL  There  must  further  be  an  ac- 
ceptance by  the  purchaser,  else  he  will  not 
be  bound.  MaanoeU  v.  Brown,  63  D.  005. 
S.  P.,  CttiMn$  V.  HeUman,  7  R.  461. 

To  constitute  an  acceptance  and  receipt 
within  the  statute  in  case  of  a  verbal  sale  of 
goods,  there  must  be  a  deliverv  of  the^oode 
with  intent  to  vest  the  right  of  possession  in 
the  vendee,  and  there  must  Im  an  actual 
acceptance  by  the  latter  with  intent  to  take 
possession  as  owner,  /ones  r.  Meehamk^ 
Bank,  96  D.  533. 

Where  plaintiff  called  upon  defendant  and 
offered  to  sell  him  a  cargo  of  coal  at  a  certain 
rate,  defendant  to  pay  the  freight,  which 
offer  the  defendant  accepted,  and  plaintiff 
accordingly  sent  him  the  coal  by  a  vessel 
which  was  wrecked  on  the  way,  thereby 
preventing  defendant  from  receiving  the 
same,  plamtiff  cannot  maintain  an  action 
against  him  for  the  purchase  price  |  as  under 
the  statute  of  frauds,  in  the  absence  of  a 
written  memorandum  of  sale,  theore  would 
have  to  be  an  acceptance  by  the  buyer  ae 
well  as  a  delivenr  by  the  seller.  liaanM  r. 
Brwm,  63  D.  606. 

Defendants  verbally  ordered  Inmber  of 
pUkintiffB,  to  be  taken  from  certain  lots  dee* 
ignated  by  defendants  in  plaintifis'  ^^^ 
and  to  be  cut  by  plaintiffs  into  sixes  required 
by  defendants  and  placed  onplaintiffs* dock, 
and  notice  to  be  given  to  defendants,  who 
agreed  thereupon  to  take  it  Plaintiflb  filled 
the  order,  placed  the  Inmber  on  the  dock 
and  gave  notice  to  defendants,  as  agreed, 
but  before  they  removed  it^  it  was  accident* 
ally  burned,  utld,  that  the  contract  was  one 
of  sale  nnder  the  statute  of  frauds;  that 
there  was  no  receipt  and  acceptance  of  the 
Inmber  by  defendants  \  that  the  tide  there- 
to had  not  passed,  and  that  defendants  were 
not  liable  for  the  price  agreed  to  be  paid. 
(Jooke  V.  MiUafrd,  22  R.  619. 

8.  Sujgicienqf,  —  Acceptance  within  the 
meaning  of  the  statute  of  frauds,  must  be 
by  some  dear  and  unequivocal  act  of  the 
party  to  be  charged,  or  of  his  agent  duly 
authorized  to  receive  the  proper^.  Smow  v. 
Wamsr,  43  D.  417. 

Delivery  and  acceptance^  such  as  will  take 
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%  lak  oat  of  tho  st»tato»  oumot  be  shown 
by  words ;  somo  sots  transferring  possession 
are  necessary.  Shiiuilerv.S€m§tom,49'D.Zlt. 

The  aoceptanoe  and  aotosl  receipt  of  the 
foods  sold,  or  some  part  of  them»  hj  the 
▼endee»  most  be  intended  by  the  partiee  to 
effect  a  final  and  complete  change  of  prop- 
erty in  order  to  talLC  tiio  case  ont  of  the 
statute.    Hem$  t.  Jordan,  17  R.  578. 

DeliTory  of  goods  to,  and  their  acceptance 
by,  a  carrier  named  by  the  purchaser  is  a  snf- 
ficient  receipt  and  acceptance  to  take  the 
sale  out  of  the  statnte.  Spmotr  t.  Hale,  78 
D.  809.  Bnt  see  to  the  contrary,  Johnmm  t. 
CWtt/^7R.646. 

The  acceptance  and  receipt  required  by 
the  statnte,  may  be  made  by  an  agent  of  the 
buyer  empowered  for  that  pnipose,  bnt  an 
agency  to  so  accept  and  receive  cannot  be 
inforred  from  the  fact  that  the  buyer  has 
designated  a  particular  carrier  to  whom  the 
property  is  to  be  delivered  for  the  purpose 
of  trannMMtation.  J<me§  v.  Methama  Bank, 
96D.  m. 

In  case  of  goods  sold  onder  a  verbal  con* 
tract,  the  fact  that  the  vendee  sold,  or  of- 
fered to  wbU,  such  ([oods  at  their  place  of 
^yTt*T»^*»*«  in  antioipataon  of  their  arrival 
does  not  amount  to  such  an  assumption  of 
authority  or  ownership  over  them  as  will 
constitute  an  aoceptanoe  and  receipt  within 
the  statute  of  frauds,    lb. 

Am  oral  agreement  to  purchase  all  the 
leather  of  a  certain  thicknees  in  a  larse  pile 
dr  leather,  the  same  to  be  selected  by  the 
eeller,  the  delivery  of  a  part  of  the  leather 
thus  selected  to  a  common  carrier  not  ez* 
pressly  authorized  by  the  purchaser  to 
accept  it,  and  the  acceptance  by  the  pur- 
chaser of  that  jpart  from  the  carrier,  with- 
ent  any  intention  to  accept  the  remainder, 
do  not  constitute  a  sufficient  acccDtance  to 
take  the  sale  out  of  the  statute  of  frauds. 
AiheHomr.  NewhaO,  26R.  47. 

8.     JUgha  and  LiaNBtUi  of  the  ParHee;  and 
ktrem  qfBona  F%de  rur^yamre. 

95.  Of  the  fleller ;  and  herdn  of  his 
lion.  —  A  vendor  who  acts  as  seller  and 
buyer  and  as  agent  for*  the  Tendee  must  ex- 
ercise the  utmost  degree  of  good  faith. 
ireoser  v.  Lap/eg,  94  D.  671. 

The  title  of  a  vendor  of  goods  is  superior 
and  will  prevail,  where  the  soods  had  come 
to  the  possession  of  the  venaee,  and  ascer- 
taining his  insolvent,  he  deposited  them 
in  his  warehouse  subject  to  the  order  of  the 
vendor,  and  notified  him  thereof  by  letter, 
although  before  the  vendor  had  sianifled 
his  assent  the  goods  were  attached  by  an- 
other creditor.    Simiemnd  v.  Oner,  82  D. 

821. 
A  vender  has  a  lien  on  the  goods  for  the 


The  vendor V  lien  is  waived  bv  giving 
cndit  for  the  price.  AmoU  v.  JJelano,  00 
D.  7M;  Mnrin  v.  Torres,  13  D.  279. 

Unless  credit  in  a  safe  is  expressly  given, 
which  is  a  waiver  of  any  right  to  demand 
immediate  |payment,  the  vendor's  lien  con- 
tinues to  exist ;  and  if  the  buyer  is  insolvent 
when  he  demands  delivery,  the  seller  may 
refuse  to  deliver,  even  when  credit  has  been 
given.  S&uthweeiem  Fmakt  etc  OtkY,  Stan^ 
ard,  100  D.  256. 

Where  ffoods  are  sold  to  be  paid  for  on 
delivery,  S  upon  delivery  the  vendee  refuses 
to  pay  for  them,  the  vendor  has  a  lien  for 
the  price,  and  may  resume  possession  of  the 
goods.    Palmer  v.  Hand,  7  D.  392. 

If  before  the  deliveiy  is  completed  the 
vendee  sells  or  pledges  the  goods  to  a  third 
person  for  value,  but  without  notice  to  the 
vendor,  the  lien  the  latter  may  have  is  not 
affected,  and  he  can  recover  from  such  sab- 
sequent  purchaser.    i&. 

A  venaor  of  personiJty  has  no  lien,  after 
an  absolute  delivery,  for  the  unpaid  pur- 
chase money.    Lupin  v.  Marie,  21  D.  266. 

A  vendor  has  no  lien  on  goods  in  case  of 
the  nurchsser's  insolvency,  where  before  the 
insolvency  the  goods  have  been  delivered  to 
an  agent  for  the  purchaser,  and  the  latter 
has  sold  them  and  assigned  the  contract  to 
a  third  person  for  value,  end  directed  the 
i^ent  to  deliver  them,  and  the  agent  has 
accordingly  charged  the  goods  to  the  assign- 
ee.    Ford  V.  Spnmle,  12  D.  439. 

If  a  vendor  has  no  lien  or  privilege  co 
goods  at  the  place  where  he  selis  them,  he 
acquires  none  by  their  removal  elsewhere. 
WhiHon  V.  Stodder,  13  D.  281. 

A  vendor  of  movable  goods  has,  by  the 
civil  law,  a  lien  on  them  while  they  remain 
in  the  possession  of  the  vendee.  z/oAionv. 
Dandmm,  13  D.  294. 

The  vendor's  civil  law  privil^e  upon 
movables  does  not  attach  at  common  law, 
under  which  he  who  sells  and  delivers  a 
movable  is,  in  the  distribution  of  assets  of  a 
succession  among  creditors,  a  mere  ordinarr 
creditor  for  the  price.  Oopkii  v.  Sai^ord, 
46  D.  648. 

The  vendor  may  resume  his  lien  in  case 
of  insolvency  of  the  vendee  before  payment^ 
though  credit  is  given,  and  may  retain  the 
goods,  if  in  his  actual  possession,  or  stop 
them  in  trcmeita,  AmouL  v.  Delano,  60  D. 
764 ;  MetchanU*  etc.  Bank  v.  HewiU,  66  D.  49. 

In  case  of  a  sale  where  title  has  passed, 
and  the  goods  have  been  constructively  de- 
livered, pcesession  cannot  be  coerced  nntQ 
payment  is  made,  for  aa  long  as  the  Tender 
retains  and  has  not  surrendered  possession, 
his  lien  exists ;  and  though  there  may  be  a 
delivery  which  will  pass  the  title,  it  wiU  not 
necessarily  destroy  the  lien,    ^outhweelem 


price  if  no  credit  is  given,  and  the  goods   Freighi  eU,  Co,  v.  Sianard,  100  D.  266. 

are  not  actually  dslivef  ed.  ArmMr.Jkkmo,]     26.    Of  the  buyer;   and  herein  of 

iO D.  794-  this  title  or  interest  —These  being  ae 
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market  orert  here,  a  purohMeforayalaablA 
consideration  and  withont  notice  Testa  no 


pnrohaaer,  cannot  hold  it  affain«t  the  Tender. 
Nor  will  the  creditor  of  the  frandnlent 
Tendee.  who  levies  on  and  aeUa  the  property 
frandnlently    obtained,    on   an    exeeation 


higher  title  in  the  Tendee  than  was  possessed 
by  the  vendor,  and  in  the  case  of  a  purchase 

made  in  a  foreign  conntry,  the  general  ptin-  against  the  frandolent  vendee,  and  who  be* 
ciple  of  law  applies,  nnless  some  local  law  comes  the  purchaser  at  execation  sale, 
%      t.  , .  ,,     ^    ...  ._     acquire  any  title.    But  a  6oNa/(2f  purchaser 

frcnn  the  fraudulent  vendee,  paying  a  valu- 
able consideration,  without  notice  of  th# 
fraud,  in  the  usual  course  of  trade,  can  hold 
the  property  against  the  original  vendor. 
Sofffeni  V.  Sturm,  83  D.  118. 

A  stipulation  by  the  vendee  of  a  newspaper 
to  pay  "  all  of  the  outstanding  liabilities  of 
the  paper,  will  not  make  the  vendee  liable 
for  the  damages  for  libel  subsequently  re- 
covered against  the  vendor,  in  a  suit  pend- 
ing when  the  sale  of  the  paper  was  made. 
Ferret  v.  King,  31  R.  240. 

On  a  contract  by  a  corporation  to  purchase 
certain  goods  subject  to  inspection  and  ap- 
proval by  its  agent,  the  corporation  is  liable 
if  the  agent  fraudulently  or  in  bad  faith 
disapproves  the  goods.  Zvim  v.  BaUimort 
and  O.  B.  R.  Ob.,  45  R.  741. 

A   conditional   vendee  in  possession  of 

cattle,  under  an  agreement  tnat  he  is  to 

keep,  feed  and  work  them  until  a  specified 

time,  and  then  restore  them  to  the  vendor, 

that  if  he  pays  a  certain  sum  hj  thai 


l>e  shown  whicb  would  affect  the  proper^. 
Wheelwright  v.  Dqpeytter,  3  D.  346.  8.  P., 
Salttti  V.  Sherett,  32  D.  641 ;  MeMahom  v. 
^^Mzit  61  D.  eOl ;  Agnew  v.  /oAmoa,  02  D. 

aoa 

When  the  same  goods  are  sold  to  two  dif- 
ferent persons,  by  convevanoes,  equally 
valid,  he  who  first  lawfully  acquires  the 
possession  wiU  hold  them  asainst  the  other. 
U^fear  y,,8mimer,  9  D.  119;  Fletcher  v. 
Howard,  10  D.  086 ;  JeweU  v.  Lkwln^  31  D. 
80;  ITtMltNov.  XeoNoni,  02  D.  364;  Brovm 
T.  Fierce,  93  D.  67. 

A  fraudulent  purchaser  acquins  no  title 
to  goods  purchased,  as  against  the  defnnded 
vendor.  Root  v.  /VencA,  28  D.  482;  Cory  v. 
HokaOkig,  37  D.  323. 

A  mortgage  of  slaves  subsisted  when  the 
mortoagor,  claiming  full  title,  sold  them  for 
a  fulTconsideration ;  though  as  to  the  mort- 

E^ee,  the  sale  transferred  only  an  equitable 
teresty  yet,  as  between  the  vendor  and 
vendee,  the  sale  passed  the  abeolute  title  to 
the  vendee,  and  therefore,  when  subee* 
quently  the  mortgagor  obtained  his  dis- 
enarge  under  the  insolvent  law,  and  pur- 
chased the  slaves  from  the  mortgagee,  the 
title  thus  acquired  will  inure  to  the  benefit 
of  the  vendee.  2>orsqfv.  Oaieawcni,  3  D. 
667. 

A  purcliase  of  soods  for  two  may  be  for 
Iheir  equal,  without  being  for  their  Joint 
benefit.    ffuU  v.  OotmoO^,  16  D.  018. 

A  sale  of  a  choee  in  action  vests  no  le^ 
title  in  the  assignee,  and  if  tainted  with 
fadouity,  fraud,  or  champerty,  in  its  origin, 
will  not  receive  the  aid  of  equity  in  its  en- 
forcement   Fletcher  v.  Ferret,  35  D.  143. 

A  sale  of  wood  on  a  tract  of  land,  with  a 
provision  that  it  is  to  be  got  off  within  two 
years,  does  not  entitle  the  purchaser  or  his 
vendee  to  take  away  any  wood  after  that 
time,  though  it  may  have  been  cut  before ; 
aor  can  he  or  his  vendee  recover  any  com- 
pensation for  wood  so  cut  which  the  land- 
owner will  not  suffer  to  be  removed.  Kembk 
V.  Dreseer,  35  D.  304. 

A  purchaser  at  an  administrator's  sale  of  a 
'*  drill  machine,"  which  unknown  to  the 
parties,  contained  money  and  other  valua- 
bles, secreted  there  by  the  decedent,  passes 
to  the  buyer  the  right  to  the  machine  and 
every  constituent  part  of  it,  but  not  to  the 
valuables,  which,  upon  discovery,  are  held 
by  him  as  treasure-trove,  for  the  personal 
representative  of  the  deceased  owner. 
B^itehmaeher  v.  ffarrU,  80  D.  502. 

One  who  takes  property  from  a  fraudulent 


time,  the  vendor'  is  to  release  his  right  to 
them,  may  sell  the  same  within  the  time, 
with  such  right  ae  he  has.  VmcetU  v.  Odt- 
neU,2SD.m. 

The  vendor  cannot  maintain  trover  for 
such  cattle  affainst  such  purchaser  from  the 
vendee,  he  naving  no  Knowledge  of  the 
agreement.    Hk 

The  purchaser  would  b«  liable  in  trover 
alter  demand  made  after  the  expiratica 
of  the  time,  and  non-payment  of  the  sum 
specified,  if  the  catUe  were  in  his  possession. 

27.  What  protection  is  accorded  to 
bona  fide  purchasers. — One  who  bona 
Jide,  and  for  a  valuable  consideration,  pur* 
chases  of  the  mortgagee  a  slave  held  as 
security  for  money  advanced,  and  without 
notice  of  the  complainant's  title,  will  bs 
protected  in  eouity  as  well  as  at  law.  Belt 
V.  Beeman,  9  D.  004. 

Purchasers  without  notice  are  not  entitled 
to  protection,  further  than  as  th^  have 
actually  paid  the  purchase  money.  Hofimam 
V.  Stroheeker,  32  D.  74a 

The  general  owner  cannot  maintain  re> 
plevin  or  trover  against  a  boma/de  purchas- 
er from  his  bailee'if  he  placed  the  propertjr 
hi  the  hands  of  the  bailee  for  any  otner  than 
a  legitimate  purpose,  or  if  he  is  fairly  char]^ 
able  with  any  negUsenca  hj  means  of  iriuch 
the  bailee  was  enabled  to  impose  upon  ihm 
purchaser.    Bmiom  v.  Omyea,  89  B.  360. 

Temporaiy  delivery  of  possession  of  a 


purchaser  in  pavment  of  or  as  security  for  a   chattel  to  a  purchaser  who^  after  retaining 
pre-existbg  debt  against  such  fraudulent  |  it  for  a  few  hours,  redehvert  it  er  permita 
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H  to  ntam  to  the  potiMilop  of  tho  rondor 
does  not  pMM  the  property  as  againat  a 
Moond  pnrcbaMT  irotn  tho  yendor  who  nib- 
■equently  Ukes  posaoanoa.  FlOAar  ▼• 
Haumd,  16  D.  686. 

Oontmned  ohange  of  poaMMion  ia  nacaa- 
■aiy  to  tranaf  or  tho  title  aa  againat  a  aabao* 
quent  pniohaaor  for  Yalvo.    Ik 

A  Torbal  sale  of  atanding  troaa  ia  not 
binding  en  a  anbaeqnont  pnrehaaer  without 
notice.  €fardmtr  Wfg  Co.  ▼.  HeaM.  17  D. 
248. 

A  frandnlent  sale  ia  not  binding  upon  a 
mbaequent  bona  JUU  pnrehaaer  from  the 
vendor.     Newmm  ▼•  Lycan,  20  D.  156. 

A  anbaeqnent  pnrehaaer  of  a  personal 
chattel  eenaot  aet  aaide  a  prior  eonvevance 
toanother'a  intestate  on  the  ground  of  mud. 
Orem  ▼.  Konugof,  67  D.  261. 

A  sale  Toidable  by  the  vendor  for  fraud, 
cannot  be  set  aside  by  the  Tender  as  to  a 
Uma  JSde  purchaser  from  the  yendee,  for 
▼alne,  and  without  notice  of  the  fraud. 
Rowley  T.  Bigelow,2SD,  607  ;  BoUv,  French, 
28 D.  482;  Wmekmd  r.  Cbonoe,  32  D.  320; 
AittHCT.  A«rfltt;32D.641;  JmminMr.Oaffet 
66  D.  476 ;  Stnehirw.  HtaJn,  80  D.  689 ;  Faw. 
eecr  T.  Oabom,  83  D.  278^  SkuH/Seidr.  HunU- 
mm.  37  R.  661 ;  LeOramd  ▼.  Bufcada  NaL 
Btmk,  60  R.  140 ;  and  a  party  making  ad- 
▼anoee  on  the  seonrity  of  the  goods  in  sood 
faithy  without  notioe  of  any  fraud,  ia  a  oona 
fide  purohaaer  under  this  rule.  Hqfimim  ▼. 
Ifobk,  39  D.  711 ;  but  this  principle  does 
not  apply  to  sales  upon  oondition,  and  where 
the  original  owner  has  never  omsented  to 
the  transfer  of  the  property.  Jenmimg§  ▼. 
Oaae,  66  D.  476. 

A  pBrohaaer  of  peraonal  property  from 
one  in  poaoession  under  a  sale  upon  an  un- 
falfilled  oondition  gets  only  the  conditional 
title  of  his  Tender,  although  he  buys  in  good 
faith  and  in  ignoranee  of  the  oondition. 
Srnimer  t.  Wocd%  42  R.  104. 

A  purchaser  of  goods  from  a  fraudulent 
Tender  may  have  the  legal  and  beneficial 
ownership  therein,  and  may  transfer  it  to  a 
bonaJSde  purchaser  at  any  time  before  the 
creditors  of  the  fraudulent  vendor  take  steps 
to  divest  him  of  the  property*  Siarp  v. 
/ones.  81  D.  360. 

In  oonsideration  of  supplies,  A.,  by  a 
written  instmmentk  not  recorded,  sold  to  & 
80  much  of  a  growing  erop  of  eotton  aa  would 
be  sufficient  to  make  two  Dales  of  lint  eotton, 
each  weiffhing  not  less  than  600  pounds,  the 
aame  to  oe  sathered,  prepared  lor  market 
and  deUvmd  by  the  first  of  the  next  De- 
cember. 0.,  an  execution  creditor,  levied  on 
seed  cotton  in  a  pen,  part  of  the  crop,  before 
the  firat  of  December.  If  da,  that  U.'a  levy 
had  preference,  althoogh  A.,  before  the  levy, 
intended  to  gin,  bale  and  deliver  that  par- 
ticular eotton  to  B.  WiBkmson  v.  Steele,  31 
E.652. 

Williams  bought  el  plaintifii,  at  Sevan- 


and  iuaerleaa  Reports,  see  Tolnme  I. 

nah,  Geoijgia,  118  bales  of  eotton,  giving 
therefor  his  checks  on  Bryan  k  Hunter,  off 
the  same  place,  having  previously  put  the 
latter  in  funds  by  his  <&axt  on  defendants  to 
their  order,  and  otherwise.  Plaintiff  deliv- 
ered sixty  bales  to  Williams,  and  it  waa 
shipped  by  Williams  to  defendants,  at  New 
York,  the  bill  of  ladins  being  in  his  name 
and  having  attached  thereto  the  draft  in- 
dorsed by  B.  ft  H.  Defendants  paid  the 
draft  on  presentation,  the  amount  beinc 
more  than  the  price  of  the  sixty  bales,  and 
the  transaction  being  according  to  their  cus- 
tom with  Williams,  and  received  the  eotton 
without  knowledge  of  any  claim  on  it.  One 
of  the  checks  on  B.  ft  H.,  being  post-dated, 
was  dishonored,  and  plaintiffs  brought  re- 
plevin for  forty-five  bales,  part  of  the  sixty, 
relyinff  on  a  statute  of  Georgia  which  pro- 
vides that  "cotton,  rice,  and  other  products 
sold  by  planters  and  commiasion  merohantt 
on  cash  sale  shall  not  be  considered  as  the 
property  of  the  buyer,  or  the  ownership 

S'ven  up,  until  the  same  shall  be  fully  paid 
r,  although  it  may  have  been  delivered 
into  the  possession  of  the  buyer."  Held, 
that  the  action  eould  not  be  maintained} 
that  assuming  that  the  statute  was  iMurt  of 
the  contract,  it  simply  made  the  duivery 
conditional,  affected  nothing  but  the  deliv- 
I  ery,  and  could  not  affect  the  rights  of  a  bona 
\Md€  purchaser  in  this  state ;  and  the  sale 
Doing  absolute  and  unconditional,  titie 
passed  to  defendants.  Comer  v.  CunnkiakatM. 
33  R.  626. 

The  plaintiff  in  good  faith  purchased  of 
defendant  a  non-negotiable  certificate  of 
a  scrip  dividend|of  a  corporation.  The  certi- 
ficate had  been  illegally  issued,  and  so  de- 
ereed  hj  the  Court  of  Qiancery.  HM,  that 
plaintiff  could  recover  the  purohase-monoy 
from  defendant.    Wood  v.  Sheldon,  36  R.  6Sal 

On  receipt  of  675  a  piano  was  delivered 
by  C  to  N.,  under  a  writing  reciting  a  hir- 
ing, and  promising  quarteny  payments  of 
$60  each  in  addition,  so  Ions  as  it  ^ould  be 
kept,  to  return  it  on  demand,  not  to  remove 
it  without  C's  consent,  and  to  keep  it  in- 
sured ;  also  stipulating  that  on  further  pay- 
ment of  6350  in  equal  monthly  installments 
the  piano  was  to  become  N.'s.  N.  sold  thA 
piano  to  a  purchaser  in  good  faith,  ffeid^ 
that  the  latter  got  title,  Sie  agreement  not 
having  been  recorded.  KnUtei  v.  Cushina^ 
44  R.  598. 

28.  Who  are  deemed  to  be  bon» 
fide  purohaMrs.*— In  order  that  a  pur- 
chaser from  a  fraudulent  vendee  may  be 
protected,  he  must  have  parted  with  value 
upon  the  apparent  title  of  the  wrong-doer 
and  his  right  to  dispose  of  the  property. 
Barnard  v.  Campbell,  17  R.  208. 

A  creditor  who  accepts  goods  in  payment 
of  a  pre-existing  debt  ia  a  purchaser  for 

*  Amount  of  payment  required  to  eonstituts 
one  A  porclisaei  for  value,  see  note,  84  D.  ^Ol-^M.  . 
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vilnable  oonndaraiion  within  the  meftping 
of  the  mle  that  a  bonajide  pnrohMer  of  ]^- 
sonal  property  for  Talne  without  notioe, 
from  &  Tendee  who  obtained  it  by  means  ii 
frandnlent  representationi,  takei  a  good 
title  as  againet  the  original  Tendor.  ButUn 
▼.  Haugkuxmi,  89  D.  401. 

29.  Who  are  not  so  deemed.  —  Where 
goods  are  obtained  by  frand,  the  Tender 
may  reclaim  them  against  all  persons  except 
a  oonaJUU  porchaeer  withont  notioep  and  an 
officer  who  takes  them  in  behalf  of  creditors 
by  l^al  process  does  not  come  within  the 
exception.    Aiwood  ▼.  Deorfom,  79  D.  756. 

There  can  be  no  innocent  purchase  of  Toid 
bondsb  where  the  defect  is  a  matter  of  law, 
with  a  knowledge  of  which  e^ery  person  is 
chargeable.  Town  ijf  Bodudtr  y.  A\firtd 
Bank  80  D.  746. 

Where  a  pnrchaser  has  obtained  property 
from  a  frandnlent  Tendee  in  payment  of  a 
nre-existing  debt,  or  as  an  execution  credi- 
tor, it  is  onneceeMuqr,  in  an  action  by  the 
exiginal  Tender  against  said  porchaaer  to 
reoorer  the  property,  to  prore,  on  the  trial, 
that  he  participated  in  the  frand  of  the 
frandnlent  Tendee*  Sargenl  v,  Stunn,  88  D. 
118. 

A  party  who  designedly  abstains  from 
ff>f^Wittg  inquiry,  for  i&  purpose  of  UToiding 
knowledge,  will  not  be  re^uded  as  a  bona 
fUU  purcnaser  withont  notice,  and  is  not 
thereby  relicTed  from  the  effects  of  the 
knowledge  his  inquiries  would  haye  doTel" 
oped.    ZUea  T.  JfcOoOa,  96  D.  66. 

The  transfer  of  a  bill  of  lading  as  mere 
eoDateral  security  for  a  pre-existing  debt 
does  not  make  the  transferee  a  purchaser 
lor  Talue.    Loeb  t.  Peters,  35  R.  17. 

80.  Purohaaes  from  one  having  no 
title.*— 1.  Qtneral  ruka.—A  bona  Jide 
pirohaser  from  one  who  has  no  title  or 
authority  to  sell,  acauires  no  title  against 
the  true  owner.  WuiicunM  t.  Merie,  25  D. 
804 ;  8aku»  r.  SvereU,  32  D.  541 ;  Burton  t. 
Ouryea,  89  D.  350;  WOfon  t.  Crocket,  97  D. 
389$  eyen  when  the  sale  is  made  or  con- 
firmed by  the  transfer  of  a  bill  of  ladins  or 
other  document  symbolixing  and  describing 
the  property  sold.    Burton  t.  Curyea,  89  D. 

350. 

Ho  one  can  transfer  to  another  by  sale,  a 
right  of  ownership  in  a  thing  wnerein  he 
himself  had  not  a  right  of  property,  ex- 
cept in  the  instances  of  cash,  bank  bills, 
ohecks  and  notes  payable  to  bearer  or  trans- 
ferable by  deliyery,  in  the  ordinary  course 
of  business  to  a  person  taking  them  bona 
JUUt  and  pajring  yalue.  FawceU  t.  0§- 
torn,  83  D.  278 ;  8a3tU9  t.  Everett,  32  D.  641. 

The  owner  of  property  cannot  be  diyested 
of  it  except  by  his  consent,  or  by  operation 
elUw.     frifikWK  y.  ifgrfe,  25  D.  604. 

•  Bee  monographio  note  on  rights  of  mirchaser 
ef  ohattels.  from  one  hayinir  no  authority  to 
ttU,2ftD.«6-41i6. 


A  certificate  of  the  inspector  of  pot  and 
pearl  ashes,  under  the  statute^  does  not  de- 
termine the  title  so  ae  to  protect  a  bona  fdt 
purchaser.    lb. 

An  honest  purchaser  under  a  defeefeiTe 
title  cannot  hold  aminst  the  true  owner. 
Mtef  T.  BmrfU,  32  D.  541. 

A  person  to  whom  .pereooal  property  >* 
trantf  erred,  which  proper^  had  oeen  in  the 
mere  possession  of  another,  but  not  used  for 
the  pnrpoees  of  trade,  must  take  it  at  the 
hazard  of  a  demand  bT  the  proper  owner. 
Such  possession,  though  indicatiye  of  titie, 
is  not  title,    Aqnem  y.  Joknmn^  62  D.  308. 

If  a  bailee  sell  property  to  an  innocent 
purchaser,  without  notice,  the  sale  transfers 
no  right  of  property  as  against  the  bailor, 
and  tiie  latter  may  haye  recourse  either  to 
the  bailee  or  his  Tendee.  Ohitm  t.  Woodo,  3 
D.  740;  BaUeyw.  Skauo,  55  D.  241 ;  Bnrlom 
Y.Omyea,89D.  350. 

A  purchaser  of  personalty  with  notiee 
that  his  Tender  is  not  to  haye  the  title  to 
the  articles  until  the  performanoe  of  certain 
conditions,  acquires  no  title  as  against  the 
person  on  whose  behalf  performanoe  was  to 
be  made,  he  being  the  owner  of  the  artidee. 
WatarUon  y.  OetdneU,  17  D.  251. 

A  sale  and  deliyery  of  goods,  on  oonditicii 
that  title  shall  not  yest  in  the  ye&dee 
until  payment  of  the  price,  passes  no  title 
until  the  condition  is  performed;  Mid  the 
yendor,  if  guilty  of  no  laches,  may  reclaim 
the  propel^,  eyen  from  one  who  has  pur- 
chased Irom  his  yendee  in  good  faith  and 
without  notioe.  Bmbank  y.  Otooker,  66  D. 
470 ;  Lane  y.  Borland,  31  D.  33 ;  Znehinumn 
y.  R6beri9,  12  R.  663 ;  Marvka  Sqfe  Co,  r, 
liortont  Si  R.  566.  If  such  a  transaction  be 
regarded  as  a  sale  and  mortgage  back,  the 
mortgage  must  neyertheless  preyail  agaioel 
a  bona  ^de  purchaser  from  the  mor^;agor 
in  possession,  though  he  has  no  notioe  of 
the  mortgage.  Lan$  y.'  Upriand;  31  D. 
33. 

The  original  yendor,  after  notioe  to  a 
second  purchaser  that  he  owns  part  of  the 
ffoods,  may  maintain  an  action  against  him 
for  a  return  of  the  goods,  or  their  yalue, 
without  more  particularly  designating  the 
articles  daimed  by  him,  where  the  goods 
haye  been  sold  to  the  fiiet  purchaser  upon 
condition  that  no  title  should  yest  in  him 
until  payment  of  the  purchase  price.  Bm^ 
bank  V.  Crooker,  66  D.  470. 

2.  nhtstraOoni,  —  Where  T.,  by  means  of 
fraudulent  representatioDS  to  P.,  procures 
the  sale  to  himself  of  a  portion  of  certain 
chattels  owned  by  P.,  but  of  which  T.  at  the 
time  is  in  lawful  possession,  and  P.  does  no 
act  to  disaffirm  Ts  title  on  the  ground  «l 
such  fraud.  T.  may  reclaim  and  maintain 
possession  of  the  entire  portion  so  sold  to 
himself  against  a  subsequent  bona  Ude  pur- 
chaser to  whom  P.  has  sold  and  deliyered 
part  of  the  same  under  the  mistaken  belief 
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ttiat  the  total  ifuoiti^  of  tbe  chattels  was 
■niBoient  to  satUfT  bota  lalei^  although  suoh 
belief  was  indneea  by  the  (raadulent  repre- 
ssatations  of  T.;  and  the  second  porohaaer, 
ia  an  action  a|[ainst  P.  on  the  warranty  of 
title  implied  m  the  sale  to  himself,  may 
recover  the  Talne  to  the  chattels  so  reclaimed 
from  him  by  T.  Brown  y.  JHent^  93  D. 
tf7. 

Goods  were  bought  by  means  of  frand 
vndar  snch  oironmstances  as  entitled  the 
vendor  to  tieat  the  whole  transaction  as 
void,  and  the  vendee,  upon  getting  posses- 
lion,  immediately  transferred  them,  by 
general  assiffnmentof  all  his  properW,  to  an 
assignee.  Seld,  that  the  venaor  ooold  main- 
tain replevin  against  the  assignee.  Farteif 
V.  Lmeoln,  12  R.  182. 

&  sold  a  wagon  to  H.  on  condition  that 
It  i^onld  remam  the  property  of  B.  till 
paid  for.  Plaintiff  repaired  it  for  H.  by 
potting  in  new  wheels  and  axles.^  H.  took 
it  from  pbdntifTs  possession  without  his 
Imowledge  or  consent^  and  afterwards 
Bgreed  with  plaintiff  that  the  ''running 
part"  of  said  wagon  should  remain  the 
property  of  plaintiff  until  raid  for.  H. 
Mver  paid  either  B.  or  plamtiff  and  neither 
had  BOtioe  of  the  other's  daim.  B.  took  the 
wagon  back  from  H.  and  sold  it  to  defend- 
ant, who  did  not  know  of  plaintiff's  claim. 
Held,  that  defendant  was  liable  in  trover  for 
the  wbeeU  and  axles.    CflaHi  y.  Weik,  12'EL 

187. 

J.  8.,  who  pretended  to  represent  B.  & 
Co.,  celled  upon  D.  and  contracted  with  him 
for  wool  to  be  consigned  to  B.  &  Co.  at  P. 
J.  8.  also  called  upon  B.  &  Co.  and  pretended 
to  be  the  son  of  D.,  and  contracted  to  sell 
them  wooL  The  wool  was  shipped  by  B., 
eonsigned  to  B.  &  Co.,  but  was  received  by 
J.  S.,  who  delivered  it  to  B.  k  Co.  and  re- 
ceived the  value  of  it.  Held,  that  D.*s  titie 
was  not  divested  and  that  B.  &  Co.  were 
Uabb  to  him.     Barter  r.  Dmemore,  IS  B. 

197. 

A.|  falady  representing  himself  to  be  a 
member  of  a  firm,  bought  m  the  name  of  the 
firm  goods  from  B,  who  sent  them  by  a  car- 
rier to  tlio  firm.  On  the  refusal  of  tiie  firm 
to  receive  them,  A.  sold  them  to  C.,  to 
whom  they  were  delivered  by  the  carrier  at 
A.'s  reonest.  J7eU,  that  A.  had  no  titie  to 
tiie  goods,  and  that  an  action  for  their  con- 
version would  lie  by  B.  against  C,  althouffh 
the  latter  was  a  purchaser  in  good  iaiui. 
Moodf  V.  Blake,  19  Bh  394. 

H.,  relying  on  the  representations  of  R. 
that  he  wastiie  agent  of  L.»  egreed  to  sell 
diattels  of  his  to  L.,  on  eredit.  delivered 
them  to  L.,  and  received  part  of  the  price 
from  R.  R.  was  not  such  aoent  and  had  no 
aathority  to  purchase  forX.  L.  bought 
the  cihatteb  from  R.  without  knowledge  of 
tbe  fraud.  Held,  that  title  did  not  pass, 
and  that  H*  eoold  reoover  their  value  of  L., 


less  the  amount  paid  by  K  Hornet  v«  Letcher, 
41  R.  619. 

The  owner  of  a  diamond  ring  put  it  in  the 
hands  of  a  jeweller  to  match  it,  or  failing  in 
that,  to  get  an  offer  for  it.  The  jewuler 
sold  it  to  the  defendants.  Held,  that  even 
if  the  defendants  acted  in  good  faith,  they 
got  no  title.     Lewi  v.  BooUk,  42  R.  332. 

The  plaintiff  refusing  to  sell  to  C,  a 
broker,  delivered  goods  to  him  on  his  repre- 
sentation that  they  were  for  an  undisclosed 
principal  in  good  credit,  entering  and  bill- 
ing them  as  a  sale  to  C.  It  turning  out  that 
there  was  no  such  principal, — held,  that  the 
plaintiff  might  maintain  replevin  for  the 
goods  from  the  defendant,  C's  bona  /do 
pledgee.     RodUfr.  Dallmger,  66  R.  439. 

81.  Purdhaser  from  a  thiet*— Ko 
title  can  pass  throuffh  a  thief.  Those  who 
buy  of  him  should  be  compelled  to  give  up 
the  property,  unless  they  have  converted  i^ 
when  tney  should  be  held  for  its  value. 
Factors  and  agents  should  be  held  to  the 
same  accountability.  £oek  v.  Bramck,  100 
D.324. 

The  owner  of  stolen  property  may  main- 
tain an  action  for  its  value  asainst  a  persoe 
who  has  innocentiyboDghtit  from  the  thief, 
and  reedd  it  in  good  utith,  if  the  property 
itself  has  passed  oeyond  the  reach  in  the 
owner.    SHarp  v.  PM»,  96  D.  666. 

A  purchaser  of  stolen  goods,  either 
directly  from  the  thief  or  from  any  other 
person,  although  in  the  ordinary  course  of 
trade  and  in  good  faith,  will  not  acquire 
titie  as  against  the  owner  ;  and  a  carrier  or 
bailee  stands  in  no  better  position  than  a 
purchaser.     Baeoett  v.  Sfofford,  6  R.  101. 

Acquisition  of  title  oy  sale  in  market 
overt,  of  stolen  property,  is  not  recognized 
in  this  country.  Fawcett  v.  Oebom,  83  D. 
278;  RogertY.  Huk,  64  D.  800;  Carmiehael 
V.  Buck,  70  D.  226 1  Worthm  v.  Johnson,  68 
D.  399. 

A  sale  of  a  government  bond  by  a  thief  to 
a  purehaser  in  good  faith,  for  value,  with- 
out notice,  passee  a  good  title.  Sections  62 
and  64  of  the  criminiu  code  of  Illinois  do  not 
change  the  rule  of  the  common  law  that  the 
bona  fde  holder  of  money  or  negotiable 
paper  transferable  by  mere  delivery,  and 
not  overdue,  who  has  taken  it  in  the  usual 
course  of  business,  and  for  a  valuable  con- 
sideration, acquires  a  perfect  titie.  t/imee 
V.  Nem,  89  D.  389. 

82.  Duty  to  make  inqidr7.--0ne 
proposing  to  uuy  an  interest  iu  a  business 
and  a  stock  of  goods,  having  ample  opportu- 
nity to  examine  and  investigate,  may  not 
rely  on  the  seller's  representations  as  to 
value  of  the  goods  or  extent  of  the  businees. 
FoUxnd  V.  BrowneO,  41  R.  216. 

Notice  to  one  of  two  joint  purchasers 
oonceming  terms  of  sale  is  notice  to  both. 

*  Purchase  from  a  thief— market  overt,  see 
note.20D.fl0tt-eia 
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The  law  preeoribee  the  nuuiner  in  which 
property  bdonging  to  the  United  States  is 
to  Ge  sold,  and  putiei  dealing  with  agents 
or  officers  of  the  goTemment  in  this  regard 
are  bound  to  know  the  extent  of  their  an* 
thority.    Johnton  ▼.  FriMe,  96  D.  508. 

Bare  possession  of  a  horse  by  an  army 
officer  with  consent  of  the  qnartermaster 
baring  charge  of  horses  b^ongins  to  the 
government,  and  the  sale  of  snch  norse  by 
him  to  another,  though  a  honaAde  purchaser, 
are  not  sufficient  to  pass  title  to  the  pur- 
chaser.   Ih, 

n.    BlLITXBT  AXD  PATMBrT.    AOCBFTAirOl. 

1.    In  generoL 

88.  Neoeasity  of  delivwy.* —Per- 
sonal property  passes  by  delivery  enly,  and 
to  make  a  sale  of  it  Taud,  there  must  be  a 
delivery.  Bottick  v.  Kmer,  20  D.  237  ;  un- 
less the  property  at  the  time  of  the  transfer 
is  abrosia  and  incapable  of  delivery,  in 
which  case  the  vendee  may  take  possession 
within  a  reasonable  tune  aoter  the  property 
eomes  within  his  reaeh.  Tkmti  ▼.  JtMu^ 
12  D.  608. 

Delireiy  it  not  eteential,  as  between  par* 
tieSp  to  comi|lete  a  sale  of  personal  property 
end  the  passing  of  a  title  when  notning  re- 
mains to  be  done  but  for  the  purchaser  to 
take  possession;  but  as  to  creditors  and 
•ubee^nent  hona  fde  purehasers,  a  delivery 
Is  indispensable  to  complete  the  sale.  Cor- 
Qcm  ▼.  htw,  89  D.  286 ;  Peabodp  v.  Oarrol, 
IS  B.  806 :  Wik(m  r.  Hooper,  36  D.  366; 
Booban  v.  Bidwdl,  47  D.  386 ;  Donley  r,  Sec- 
tor, 60  D.  242 ;  Orjffln  v.  Chubb,  58  D.  86  • 
Wimbwr,  i^eonord,  62 D. 364;  OaUY.Oray, 
76 D.  141 ;  EohlY.  Lmdley,  89  D.  294. 

Deliveiy  is  necessary  to  complete  a  sale, 
so  far  as  the  ri^^hts  of  a  second  purchaser  or 
Judgment  creditor  without  notice  are  oon- 
eemed.    Ludwig  v.  FuMer,  86  D.  246. 

A  sale  without  delivery  is  valid  lurainst 
the  vendiw.     Wdber  v.  Dame,  69  D.  87. 

Deliveiy  is  not  necessary  to  pass  the  title, 
as  between  the  parties  to  the  sale,  if  tiie 
purchase  price  has  been  paid.  Coetar  v. 
haeka,  46  D.  311. 

Where  goods  are  purchased  in  a  retail 
store,  it  is  necessary,  in  order  to  vest  the 
title  in  the  vendee,  and  make  the  sale  valid 
as  against  the  creditors  of  the  vendor,  that 
the  goods  sold  should  be  separated  from  the 
bulk  of  the  other  goods,  and  that  possession 
should  be  delivered  with  aa  little  delay  as  is 
consistent  with  the  nature  of  the  articles 
purchased.    Bogle  v.  SSchelberger,  31  D.  449. 

A  marked  distinction  exists  between  de- 
livery to  pass  propertv  in  goods  to  a  pnr- 
ehaser,  and  the  actual  delivery  which  will 


*  Manufactured  property,  delivery,   whether 
necestary  to  vest  ovmership  of  in  purohsser.  see 
MD.  648,  641. 


50  D.  764. 

A  mere  intention  of  the  vendor  to  deliver 
to  the  vendee  certain  specific  goods  is  not 
a  sufficient  identification  thereof  to  pass  the 
title.    Chlder  v.  Ogden,  63  D.  618. 

Mere  contract  to  sell  personal  property 
without  any  delivery,  either  actual  or  sym- 
bolical, does  not  pass  the  title  as  againsi 
third  persons,  although  it  may  have  that 
effect  as  against  the  vendor.  Browm  ▼• 
Pterce,  93  D.  57. 

Want  of  delivery  may  be  evidence  of 
fraud,  but  is  not  per  ae  conclusive  of  it. 
Cocke  V.  Chapman,  44  D.  536. 

Where  personid  property  is  sold  to  be  paid 
for  when  delivered,  and  a  part  only  is  deliv* 
ered  under  the  contract,  the  pro^rty  in  tho 
part  not  delivered  still  remains  m  tiie  ven- 
dor.   Lewis  V.  Boss,  59  D.  49. 

84.  Time  and  place  of  dellTerj.  -^ 
1.  7%me.  — Under  the  statute  of  frauds,  a 
contract  for  the  sale  of  goods  need  not 
specify  time  or  place  of  delivery;  but  if 
plaintiff  testifies  that  time  or  place  was 
agreed  upon,  and  the  contract  does  not 
specify  it,  he  cannot  recover  on  it,  SmUkv. 
Shell,  62  R.  366. 

A  contract  p|roviding  for  the  delivery  of  a 
spinning  machine  at  a  time  and  place  cer- 
tain, is  sufficiently  complied  witn,  if  such 
machine  is  delivered  and  received  without 
objeoticm,  at  a  subsequent  time.  Baldwin  v. 
Fanuworth,  25  D.  252. 

A  vendor  engaging  to  deliver  a  chattel 
has  no  right  to  require  a  demand  from  the 
vendee,  but  must  tender  the  chattel  at  the 
time  specified.     Wagen  v.  DkAeg,  49  D.  467. 

A  reasonable  time  in  which  to  complete 
delivery  of  cattle  must  be  siven  where  they 
have  been  sold  in  good  f  aiw,  but  are  roam- 
ing at  large  over  immense  unindosed  plains. 
Under  the  rodeo  laws  of  California,  a  reason- 
able time  after  the  sale  must  be  given  in 
which  to  prepare  for  a  rodeo,  and  to  give 
the  proper  notices  thereof,  so  that  the  cattle 
purchased  may  be  separated  from  stock 
owned  by  others,  and  be  properly  marked 
and  branded.  In  the  mean  time,  the  ri|^te 
of  the  purchseer  will  be  protected ;  because 
such  a  sale,  under  these  circumstances,  ie 
not  fraudulent  as  against  the  creditors  of  the 
vendor,  merely  because  the  sale  is  not  fol- 
lowed by  an  immediate  delivery  of  possse 
sion.     WaUen  v.  Murdoch,  83  D.  135. 

Reasonable  time  in  which  to  prepare  for  a 
rodeo  for  the  purpose  of  marking  and  brand- 
ing cattie,  will  depend  upon  the  facts  and 
circumstances  of  each  case,  but  one  day*e 
time  is  clearly  insufficient.    lb. 

The  object  of  counter-branding  cattie,  er^ 
in  lieu  thereof,  to  ^ve  a  "  written  deeoi^- 
tive  bill  of  sale,"  is  to  show  what  animaie 
have  been  sold,  and  to  estop  the  vendor  froia 
subsequently  claiming  them,  because  they 
carry  nis  mark  and  brand.    It  does  not  die» 
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thereoiip  npon  which  neithar  of  the  partiei 
reside,  if  the  vendee  recorde  his  deed,  enters 
upon  the  premises,  and  assumes  the  entire 
control  thereof.  Wilson  ▼.  Hooper,  86  D. 
366. 

A  sale  of  personal  property  is  complete, 
and  no  subsequent  formal  debyery  thereof 
is  necessary,  where,  from  the  date  of  the 
bill  of  sale,  the  property  continued  to  be  on 
land,  or  in  buildings,  in  the  exdusive  posses* 
sion  and  control  of  the  vendee.  Nichols  ▼. 
Patten,  36  D.  713. 

Delivery  by  a  Tender  is  sufficient  where 
all  has  been  done  by  him  that  he  may  do, 
though  something  remains  to  be  accom- 
plished by  the  vendee.  Thus  the  delivery 
of  wood  sold  by  the  cord  may  be  sufficient, 
though  it  has  not  been  measured  by  the 
vendee.     Hunt  v.  ITturman,  40  D.  683. 

Delivery  of  goods  by  vendor  at  a  place 
designated  by  the  vendee's  agent,  who  made 
the  purchase,  is  a  good  performance  of  the 
contract,  though  the  vendor  knows  that 
they  are  to  be  used  by  a  third  person  and 
not  by  the  purchaser.  MeUedge  v.  Bodom 
Inm  Cx,  51  D.  59. 

In  delivery  of  goods  already  in  buyer's 
possession,  uie  same  acts  of  segregation, 
offer,  and  acceptance  are  necessary  as  in 
other  cases.    Messer  v.  Woodman,  63  D.  241. 

A  good  delivery  and  continued  change  of 
possession  of  cattle  roaming  at  large,  and 
purchased  in  good  faith,  is  clearly  consti* 
tnted  by  the  act  of  the  purchaser  in  collect- 
ing them  together,  marking  them  with  his 
brand,  and  turning  them  out  to  pasture  on 
their  accustomed  range.  Walden  v.  Mwrdockp 
S3  D.  136. 

Delivery  is  sufficient  to  pass  title,  where- 
by one  partv  purchases  four  ricks  of  hay  at 
a  stipulated  price  per  ton,  the  same  to  be 
baled  and  weighed  by  himself,  if  he  actually 
bales  a  small  portion  of  the  hay  therefrom, 
and  takes  it  mto  his  possession ;  and  this 
though  he  then  refuses  to  take  more  of  the 
hay,  alleging  that  it  is  unsound  and  unfit  to 
be  baled.     Kohl  v.  Lindley,  89  D.  294. 

Mere  suppression  of  facts  will  not  alone 
constitute  fraud  such  as  will  avoid  a  con- 
tract ;  there  must  be  something  more  than 
a  failure  to  communicate  facts  within  the 
knowledge  of  the  vendor ;  there  must  be  a 
concealment,  as  by  withholding  information 
when  asked  for,  or  by  usin^  some  device  to 
mislead,  involving  act  and  mtention.  Thus 
in  a  sale  of  hay.  where  the  seller  was  silent^ 
and  used  no  artifice  to  induce  the  purchaser 
to  buy,  and  the  hay  was  then  in  ricks,  and 

S roper  diligence  would  have  enabled  him  to 
eteot  the  unsound  condition — held,  that  the 
sale  was  not  fraudulent.    Ih, 

Evidence  that  a  person  seeing  an  unfin- 
ished piano  in  the  maker's  shop  offered  to 
purohMC  it  of  him,  if  he  would  finish  it ; 
that  the  offer  was  then  and  there  accepted ; 
that  a  bill  of  sale  was  then  and  there  made  | 


with  the  delivery  required  by  law,  to 
make  the  sale  valid  as  against  creoitors  and 
subsequent  purchasers.    Jh. 

TIm  rodeo  laws  only  require  counter- 
branding  by  a  seller  of  cattle,  or  a  descrip- 
tive bill  of  sale,  and  not  a  branding  by  the 
purchaser.    lb. 

2.     Phee,  —  If   no  plaoe   of  delivery  is 
mentioned  in  a  contract  to  deliver  specific 
articles  at  a  day  certain,  the  creditor  has 
the  right  to  appoint  the  place.    AUridi  v.  | 
Albee,  10  D.  46. 

The  place  of  delivery  of  articles  stipulated 
in  a  sealed  contract  is  a  condition  precedent 
merely,  imposed  upon  the  party  bound, 
which  may  Le  waiv^  by  tibe  party  entitled 
to  its  ^rformanoe  witnont  producing  any 
alteration  of  the  original  contract.  Mcuomis 
v.  MeKetman,  37  D.  605. 

An  agreement  to  accept  delivery  at  a  place 
other  than  that  specified  in  the  original  con- 
tnot  does  not  constitute  a  new  contract.  lb. 

Covenant  may  be  sustained  upon  a  con- 
tract under  seal  notwithstanding  by  subse- 
^ent  consent  of  the  parties  we  place  at 
whleh  the  artidee  callea  for  were  to  be  de- 
livered was  altered,  and  performanoe  maybe 
shown  by  evidence  of  a  delivery  at  the  place 
agreed  upon,    lb. 

The  place  of  delivery  mentioned  in  a  writ- 
ten contract  of  sale  m*y  be  changed  by  a 
■sbeequent  parol  agreement.  HwUr,  itmr- 
man,  40  D.  feS. 

86.  What  is  a  suflloient  daliTarj. — 
Delivery  is  a  fact  dependent  upon  intention, 
and  must  be  determmed  by  the  jury  from  a 
conaideration  of  the  whole  evidence.  Byer 
T.  JhyiB,  41  D.  4ia 

To  constitute  ddiveiy,  it  must  be  such  as 
waives  the  vendor's  lien.  Memer  v.  YTood- 
flMM,  53  D.  241. 

In  determining  whether  delivery  has  been 
made,  regard  must  be  had  to  all  the  facts 
bearinfl  upon  the  particular  question,  and 
especiidly  to  the  character  of  the  transaction 
in  which  the  parties  may  have  been  engaged, 
to  ascertain  whether  the  delivery  was  such 
as  the  nature  of  the  ease  admitted.  HaU  v. 
Bkhardmm,  17  D.  303. 

Slight  evidence  of  a  delivery  is  sufficient 
to  support  a  bemaJkU  sale  for  value.  Ob- 
taining poesessioQ  by  the  vendee,  with  the 
vendor's  consent,  before  any  attachment  or 
second  sale,  completes  the  transfer,  without 
formal  delivery.  Principle  applied  to  fur- 
nstore  sold  in  a  building  leasea  to  the  ven- 
dee, of  which  he  takes  possession  together 
with  the  vendor.  Skumway  v.  RtUter,  19  D. 
340. 

Marking  of  shingles  with  the  initials  of 
iSbm  purchaser  under  a  bill  of  sale  for  a  sped- 
fled  quantity  out  of  a  larger  man,  is  evi- 
dsnce  of  a  delivery  of  possession  to  go  to  the 
Jury.    JeweU  v.  Jj^eok,  31  D.  36. 

rosscssion  is  sufficiently  changed  upon  the 
•ale  of  a  farm  with  the  personal  property 
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that  the  prioe  was  made  at  a  subsequent 
day,  the  piano  being  left  to  be  finiahed,  will 
authorize  a  jury  in  nndinff  a  delivery  of  the 
piano  sufficient  to  pass  the  title  as  against 
a  subsequent  purchaser.  Thomdibev*  Bathf 
19  R.  318. 

The  defendant,  H.  W.  Selby,  ordered  of 
the  plaintiffs  |;oods,  which  were  shipped  by 
the  usual  earner,  but  by  a  elerical  error  they 
were  directed  to  **  W.  H.  Selby,'*  instead  of 
H.  W.  Selby.  The  defendant  never  ro- 
ceiyed  the  goods.  In  an  aotion  for  their 
price — held,  that  in  the  absence  of  proof  that 
the  loss  of  the  goods  was  attributable  to  the 
error  in  direction,  the  defendant  waa  liable* 
QarreUon  ▼.  Sdby,  18  R.  14. 

86.  as  against  creditors.  —  Sub- 
sequent purchasers  or  judgment  creditors 
with  notice  of  a  prior  sale  before  their  rights 
attached  cannot  attack  such  sale  for  want 
of  delivery.    iMdwig  v.  Fuller^  35  D.  245. 

Delivery  of  a  chattel  to  the  vendee  before 
seizure  thereof  under  execution  against  the 
vendor  is  sufficient  to  vest  title  in  the  ven- 
dee as  against  the  creditors  levying  the 
execution.    Bariktt  v.  Blaht,  58  D.  7li. 

A  sale  of  sheep  on  the  land  of  a  third 
person  whom  the  vendee  asks  to  select  the 
sheep  from  a  larger  number  pasturing  on 
the  land,  and  who  does  make  such  selection, 
and  marks  those  selected  with  the  initials 
of  the  vendee,  will  constitute  a  good  deliv- 
ery as  against  creditors  of  the  vendor, 
although  uie  sheep  remain  on  the  land  of  the 
third  person,  the  same  as  before  the  tale. 
Barney  v.  Brown,  19  D.  720. 

Delivery  of  possession  of  personaltv  is 
sufficient  as  against  subsequent  attaching 
creditors  of  the  vendor  where  the  latter  ex- 
ecutes a  deed  of  certain  realty,  followed  by 
a  bill  of  sale  of  the  personalty  thereon,  and 
delivers  possession  of  everything  about  the 
premises  to  the  vendee,  and  surrenders  .the 
Keys  to  the  agent  of  the  latter.  In  such  a 
case,  a  removal  of  the  personal  property 
from  the  premises  is  not  neoessary.  skaron 
V.  Shaw,  90  D.  546. 

The  plaintiff  purchased,  in  good  faith, 
bales  of  wool  stored  in  t^e  seller's  factory, 
and  the  seller  agreed  to  keep  the  wool  for  a 
time  where  it  was  on  storage  for  the  plain- 
tiff, who  had  no  place  to  store  it.  l^e  sell- 
er, by  the  plaintiff's  direction,  opened  some 
of  the  bails,  took  out  of  them  samples,  and 
delivered  them  to  the  plaintiff  together  with 
a  bin  of  parcels  wherein  was  acknowledged 
the  receipt  of  the  contract  price.  Plaintiff 
desired  the  parcels  to  resell  the  wool  by. 
Heldf  that  there  was  evidence  to  go  to  the 
jury  of  a  delivery  sufficient  as  to  creditors. 
InMUsY.  Herriek,  11  R.  360. 

It  was  orally  agreed  between  a  farmer 

and  his  laborer  that  the  latter  should  accept 

certain  hogs  in  payment  for  his  services. 

Thev  were  pointed  out,  but  were  to  remain 

n  the  pasture  with  other  hQgn,  until  an  op- 


portunity  should  be  found  for  selling  them. 
Held,  a  valid  delivery  as  against  the  seller's 
creditors.     Webeier  v.  Aiider9(m,  36  R.  452. 

Failincr  debtors  delivered  to  a  heavy  cred- 
itor a  bill  of  sale  of  12,000  bushels  d  char- 
ooal  in  pits  on  the  vendor's  land.  The 
vendees  a  few  days  afterward  sent  a  person 
who  marked  the  pits  with  their  name.  This 
person  remained  m  charge  of  the  pita  a  few 
days,  and  after  him,  a  neighbor  was  re- 
quested to  look  after  the  pits,  and  visited 
tnem  every  day.  Hekl,  a  valid  change  of 
possession  as  against  other  creditors.  Tog^ 
turn  V.  KyU,  45  R.  442. 

87.  What  is  not  sufficient.— De- 
livery is  incomplete  while  anything  remain* 
to  be  done.    Mesmr  v.  Woodman,  53  D.  241. 

It  is  not  a  delivery  of  pew  panels,  con- 
tracted to  be  made  and  delivered  at  a  meet- 
ing-house in  process  of  oonstruction,  and  to 
be  paid  for  in  cash  on  deliverv,  to  leave 
them  at  the  meeting-house  in  the  absence 
of  the  vendee  from  the  town,  and  they  could 
not  be  attached  as  the  property  of  the  latter. 
Woodbitry  v.  Long,  19  D.  345. 

Delivery  of  boards  under  a  bill  of  eale^  to 
secure  a  prior  debt,  is  not  sufficient  to  peas 
title  against  a  subseauently  attaching  oed- 
itor,  where  the  boaros  are  lying  in  different 
pUes  about  a  mill-yard,  and  the  vendor,  go- 
mg  in  sight  of  them,  points  towards  Uiem 
a^  says,  *' There  is  the  lumber,"  and  telle 
the  vendee  to  take  it  away  and  make  the 
best  of  it,  and  the  vendee  goes  away  and 
leaves  the  lumber  as  it  is,  and  exercises  no 
ownership  over  it  for  two  months,  and  until 
the  attacnment  is  levied.  CM  v.  Haahdl, 
81  D.  56. 

Mere  notification  of  a  servant  in  charge 
that  personal  property  has  been  add,  aocom* 
panied  with  a  request  by  the  purchaser  to 
continue  in  his  employment,  is  not  such 
deliveiy  or  change  of  possession  as  will  vest 
the  property  in  him  as  against  subsequent 
attaching  creditors  of  the  party  from  whoa 
he  bought.    Shamm  v.  Shaw,  90  D.  546. 

Wher«  a  tenant  remains  in  possession  after 
the  termination  of  his  lease  and  sells  to  hie 
landlord,  in  the  presence  of  a  third  person, 
his  share  of  the  grain  raised  upon  the  land 
but  allows  the  grain  to  remain  in  the  bam 
the  same  as  before,  without  any  removal,  and 
retains  the  key  to  the  bam  and  the  control 
and  possession  of  the  same,  —  this  is  not 
sufficient  delivery  or  change  of  possession  to 
make  the  sale  valid  as  against  attaching 
creditors  of  the  vendor.  Lawremot  v.  Bumr 
haan,  97  D.  540. 

Want  of  immediate  delivery,  accompanied 
by  an  actual  and  continued  chanae  of  poe- 
session,  in  the  sale  of  goods  and  chattels,  is 
conclusive  evidence  of  fraud  in  the  vendor  as 
against  attaching  creditors  whether  the  la^ 
ter  knew  of  the  sale  or  not.    Dk 

Readiness  of  and  offer  by  ceUer  to  deliver 
goods  sold,  and  refusal  of  the  purchaser  ts 
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reoeWe  them,  do  not  oonstitate  actual  or 
oouatraetiye  ddiyery,  lo  as  to  entitlo  tlio 
Keller  to  reooTor  the  full  eontraot  price. 
WMer  ▼.  Mmor,  99  D.  688. 

Where  the  plaintiff  agreed  to  mattnfactare 
a  reaper  of  a  oertain  kind,  and  to  deliyer  it 
to  the  defendant  at  a  certain  time  and  pUce, 
and  at  the  appointed  time  and  place  the 
defendant  was  shown  the  sepumte  pieces  of 
a  number  of  reapers,  of  identical  form  and 
size,  and  was  told  that  one  was  designed  for 
him  and  would  be  put  np  for  him  if  he  wonld 
take  it,  bnt  he  refnsed  —  hdd.  not  snoh  a  de- 
livery M  Tested  the  title  in  the  defendant. 
Ooason  ▼.  Madigam,  82  D.  669. 

A  pnrtJ  had  a  quantity  of  hay  in  a  barn 
upon  a  farm  which  he  carried  on  by  his 
hired  man.  He  sold  a  quantity  of  it  to  an- 
other person,  tellinff  him  he  eeuld  leave  it 
in  the  bam  untune  eould  haul  it  away. 
The  latter»  in  the  presence  of  the  former, 
thereupon  requested  the  hired  man  to  take 
charge  of  the  hay  for  hisn,  and  he  said  he 
wonra  do  so.  The  remaining  ha^  in  the 
barn  belonged  to  the  seller.  Held,  that 
there  was  not  such  a  delivery  and  change 
of  possessioa  as  the  law  reauires  to  pro- 
tect the  property  from  attachment  by  the 
seller's  creditora.  Sleeper,  v.  PoOard,  67  D. 
741. 

88.  Partial  daliTBry.  —  Under  a  oon- 
tmot  to  deliver  wood  to  a  large  amount  be- 
fore a  day  certain,  the  delivery  need  not  be 
of  the  entire  amount  at  the  same  time,  but 
may  be  of  porticns  upon  several  davs,  and 
the  delivenr  of  eech  portion  vests  the  title 
in  the  venoee,  and  snojects  him  to  the  risk 
of  future  loss  of  the  property.  Hmd  v. 
Tkmrmam,  40 1>.9I8S. 

If  a  vendee,  en  receiving  part  of  a  Quan- 
tity of  goods  sold,  finds  they^are  not  ot  the 
kind  or  quality  which  his  ocmtract  entitles 
him  to,  he  is  not  at  liberty  to  retain  such 
part^  and  claim  damages  for  the  non-delirery 
of  the  entire  quantity.  Kor  can  he  reouire 
the  delivery  of  the  residue,  retaining  a  daim 
for  damages.  He  must  either  receive  the 
artideasit  is,  or  he  must  return  theiK>rtion 
delivered*  and  then  enforce  his  daim  for 
damages.  He  can  recover  no  damages  if  he 
refuse  to  return  the  part  delivered.  i?seci  v. 
RamdaU,  86  D.  806. 

The  plaintiff  contracted  to  sell  and  de- 
liver 699  boxes  of  gUss  to  defendant,  de- 
livery to  be  made  at  one  time.  Prior  to 
any  delivery  the  defendant  wrote  to  plain- 
tiff asking  for  immediate  delivery  of  a  small 
portion,  and  plaintiff  thereupon  delivered 
366  bozea.  Ac  defendant  received  and 
need  this  quantity,  and  afterward  wrote 
that  he  wished  tiie  order  completed  in  a 
lessmisblir  time.  A  correspondence  ensued 
^g   IQ  tha  terms  of  the  agreement.    The 

etintiff  Bubeeiiuently  cfferM  to  complete, 
t  defendant  dedined  on  the  ground  that 
hndeUpsed.    i/dtf,  that  the  pUin- 


tiff  could  recover  for  the  amount  ddivered. 
Avay  V.  Wilton,  37  R.  603. 

89.  Beparation,  wufghlng and maaa- 
turament. — Am  between  seller  and  buyer,  if 
any  thiag  remains  to  be  done  before  the  gooida 
are  to  be  delivered,  a  present  right  of  prop- 
erty does  not  attach  in  the  buyer.  Bat 
separation  £§  enough  to  pass  the  property, 
though  weighing,  measuring,  cr  counting 
may  afterwards  be  neoessazy  to  adjust  and 
determine  the  final  amount  of  the  price. 
SoMweaUm  Freigki  He,  Ox  r.  Siamard,  100 
D.S86. 

Separation  cf  artides  add  out  of  a  large 
number,  where  all  are  cf  exaoti^  the  same 
ouslity,  is  unnecessary  to  constitute  such 
delivery  as  will  pass  the  property ;  as  in  the 
case  of  a  number  of  barrels  of  flour  sold  out 
of  a  laiiger  number  of  the  same  brand  be- 
longing to  the  vendor  and  stored  in  a  ware- 
house. PkawmU  ▼.  FeMdtm,  16  D.  726| 
e^sAtNip  V.  Brttd.  92 D.  777;  Rimka  v.  Ott^ 
m^toN,  1R.498;  Ifu^r.  Hkts,  29  K,2S2i 
OommerekU  NaL  Ba$ikr.  OiUeUe^  46 R. 222; 
atgmam'r.  ffolmquiei,  69  R.  604. 

The  duty  is  on  vendor  of  separating  mer- 
chantable com  from  unmerchantable,  where 
he  has  sold  with  warranty,  and,  under  a  local 
usage,  tiie  vendee,  after  receiving  ^rt,  re- 
fuses to  take  the  residue  as  of  inferior  qual^ 
ity,  where  the  vendor  claims  that  enough  of 
the  residue  is  of  good  quality  to  cover  the 
purchase  money  already  paid.  Clark  v. 
Baker,  46  D.  190. 

The  doctrine  of  appropriation,  as  consti- 
tuting delivery,  ana  thereby  passing  title, 
arises  in  cases  of  a  sale  of  goods  generally, 
as  distinguished  from  the  sale  of  a  spedfie 
chattd;  where  a  less  quantity  out  of  a 
larger  is  sold,  no  proper^  passes  until  a  de- 
livery. To  constitute  a  delivery,  the  vendor 
may  appropriate  the  quantity  purchased,  by 
se^Momtuif^  it  from  the  bulk ;  but  the  appro- 
priation IS  not  complete  until  the  vendee 
assenta  to  take  the  separated  portion. 
Bnaierr,  Anelew,  61  D.  408. 

Where  defendant  bid  off  at  auction  a  per* 
tion  of  a  quantity  of  hay,  —  held,  that  to 
constitute  a  delivery  of  it,  separation  of  the 
portion  so  bid  off  from  the  residue,  and  an 
offer  and  an  acceptance  by  the  buyer  were 
necessary.    Meeeer  v.  Woodman,  63  D.  241. 

Property  in  twenty-ei^ht  barrels  of  fiour 
passee  to  vendee  as  being  suffidently  se- 
lected and  separated,  where  the  vendee  i>\ir- 
chased  fif^  oarrels  constituting  part  of  a 
larger  number  at  a  railroad  depot,  received 
an  order  from  the  vendor  upon  the  railroad 
company  for  a  delivery  thereof,  and  pre- 
sented the  same  to  the  company,  and 
obtained  in  return  a  'Hlour  check,"  or  ordef 
upon  a  derk  whose  business  it  was  to  do- 
hver  such  freight  accordingly,  under  which 
twenty-two  Mrreb  were  delivered  to  the 
vendee,  but  the  remaininff  twenty-eight 
barrels  were  by  mistake  deurend  to  eome 
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Where  th«  oontraot  of  pnrohMe  is  silenl 
M  to  tiM  method  of  deliTesy,  »  delirery  by 
the  vendor  to  »  oommoa  carrier  in  the  naiuii 
ooarse  off  biuinefls^  tnuufere  the  tiUe  to 
the  Tendee.  Magnnder  ▼.  QogUf  3  R.  177. 
Contra,  eee  Loyd  t.  Wigid,  65  D.  636. 

Floor  porohaeed  ffor  ■hipmant  is  delivered 
to  porehaeer  by  being  marked  with  the  ini- 
tials of  the  purchaser  and  of  the  ship,  and 
being  delivered  to  the  proper  affent  ci  the 
ship.    HaU  ▼.  iSac^niwrn,  77  D.  303. 

iJelivery  to  the  master  or  agent  of  a  Tee- 
sel,  where  goods  are  designed  for  shipment, 
is  equivalent  to  deUvery  to  the  pnichaser. 
Ih. 

Where  a  mannfactnrerin  omeoi^reoeiTea 
an  order  for  goods  through  his  agent  in  an« 
other  city  for  a  customer  there,  and  ihipe 
them  by  a  common  carrier  at  the  place  of 
manufacture^  title  ordinarily  passes  at  the 
place  of  shipmenti  although  paymeBt  la 
made  to  the  agent  at  the  oUmt  j^aiea.  Bar* 
becker  t.  Stale,  66  R.  624^ 

The  diipment  off  goods,  pursuant  to  a  oon- 
tract  by  which  the  consignor  was  to  pay  the 
fretflht,  and  the  consignee,  after  sale,  was  to 
creoit  the  consignor  with  the  proceeds^  does 
not  vest  title  in  the  consignee,  in  the 
absence  of  a  bill  of  lading  or  notice  to  him 
of  the  shipment.  First  JfaL  Bank  r.  ITo- 
Andrtufa,  51  R.  M. 

Plainti£f,  a  resident  of  Wisconsin,  sued 
defendant,  a  reeident  of  Iowa,  on  account 
for  intoxicating  liquors  sold  and  delivered 
pursuant  to  an  oral  order  given  in  Iowa. 
Uefendant  answered  that  the  sale  was  in 
violation  of  an  Iowa  statute.  Plaintiff  replied 
that  the  sale  was  also  void  under  the  Iowa 
statute  of  frauds,  but  that  plaintiff  had 
avoided  the  effect  of  both  statutes  b^  deliv- 
ering the  goods  to  a  carrier  in  Wisconsin 
for  transportation,  in  accordance  with  an 
agreement  at  the  time  of  sale.  On  demurrer, 
— iiM,  that  the  answer  was  good  and  the 
reply  was  bad.  Kdwerl  v.  Mtfer,  30  R.  206. 

42.    or  other  third  person.— 

The  personal  representatives  off  a  purchaeer 
dying  after  the  contract  is  dosed,  may  re- 
ceive delivery  of  the  goods.  MotcUer  v.  FrUk^ 
21  D.  262. 

Delivery  of  goods  to  a  servant  or  agent  of 
a  purchaser  is  equivalent  to  a  delive^  to 
such  purchaser,  Bonmer  v.  Mank^  ii  D. 
754. 

Deliveiy  to  a  warehouseman  may  be  com- 
plete delivery  to  the  buyer,  although  the 
seller  takes  tne  receipts  m  his  own  name, 
unless  his  intention  in  so  taking  tiiem  was 
to  preserve  the  right  of  property  ia  ^«»"ttll 
Bradford  v.  Mar&arM,  46  D.  264. 

Title  to  property  delivered  to  a  warehouse- 
man indicated  by  the  buyer,  vests  in  him, 
though  the  warenouseman  may  have  a  listt 
on  it  for  his  charges.    £b, 

48.  Oonstructive  and 'symbolic  de- 
llTery.  —  Constructive  delivery  by  a  vendor 


unauthorised  third  person.  HaU  v.  BotlUm 
tie.  B,  a.  Oo,,  92  D.  783. 

Measuring  and  marking  wood  is  good  de- 
livery to  pass  the  propei^  to  a  purchaser, 
where  the  wood  is  left  on  the  vendor's  land 
in  a  common  pile  with  other  wood,  with 
license  to  the  purchaser  to  remove  it  within 
a  year ;  but  if  the  buyer  iMcomes  insolvent 
before  payment  and  before  the  wood  is  ac- 
tually removed,  tiie  vendor  may  hold  it 
against  the  assignee  in  insolvency  until  the 
price  b  paid,  though  a  credit  which  is  unex- 
pired has  been  given.  AmoU  v.  DekmOf  50 
D.754. 

Measuring  and  setttns  apart  goodsare  not 
essential  to  a  perfect  esle,  except  when  it  is 
necessary  in  order  to  define  the  subject- 
matter.     Window  V.  Leonard,  62  D.  354. 

Delivery,  weighing,  and  setting  aside 
goods  are  only  circumstances  from  which 
the  intention  or  the  parties  to  the  sale,  as  to 
tiie  vesting  of  title,  may  be  inferred  ae  a 
matter  of  Tact.    lb. 

40.  DeliTsrj  of  onmbroiis  articles. 
—  Constructive  delivery  of  bulky  articles, 
such  as  pig-iron,  at  a  distance  from  the  place 
of  contract,  in  care  of  an  agent,  is  sufficient 
to  pass  the  title  upon  a  present  sale.  Ton 
Bnad  r.  PiU  46  D.  126. 

It  is  a  good  constructive  delivery  of  bulky 
goods  in  care  of  an  agent  of  the  vendor  at  a 
distant  place,  for  boSi  the  vendor  and  the 
vendee  to  notify  him  of  the  sale,  and  for  the 
vendee  to  instruct  him  to  ship  the  articles  to 
his  agent  at  another  place,  ne  agreeing  to 
eompiy  with  such  instructions.    lb. 

Actual  delivery  of  ponderous  goods  is  not 
required,  and  constructive  delivery  may  be 
implied  from  various  acts,  among  which  are 
designating  them  for  the  use  of  the  pur- 
chaser by  markinc,  or  removing  them  for  the 
purpose  of  being  delivered.  JSotf  v.  Biehard' 
«om  77  D.  303. 

In  case  of  an  agreement  to  manufacture 
and  deliver  heavy  machinery,  an  actual 
tonder  is  not  necessary,  but  readiness  and 
an  offer  to  deliver  is  sufficient  to  maintain 
an  action  for  tiie  price.  Smith  r,  Whoder, 
33  R  698. 

Delivery  of  a  lot  of  iron,  of  great  weight, 
in  a  pile  by  itself,  after  an  agreement  as  to 
its  price,  by  the  vendor  saying  to  the  vendee, 
*'  I  deliver  this  iron  to  you,  at  that  price," 
is  sufficient  under  the  statute  of  frauds. 
CaJOdM  V.  Lockwood,  42  D.  729. 

41.  Delivery  to  carrier.*  —  Delivery 
to  a  carrier  or  warehouseman  named  or  in- 
dicated by  the  buyer,  is  a  delivery  to  the 
buyer,  and  the  goods  so  delivered  will  be  at 
the  risk  of  the  buyer,  without  notice  of  de- 
livery, unless  the  parties  contract  that  notice 
of  delivery  shall  be  siven.  Bradford  v.  Mar' 
bury,  46  D.  264.  S.  P^  Diversyv,  Kelloffg, 
92  D.  154  ;  Krudler  v.  SUison,  7  R.  402. 

•Deliverr  of  Roods  forwarded  C.  O.  D.,  see 
zwte.  61  &.  SIQ^TL 
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«f  ohattda  is  insufficient  to  pass  the  right 
ol  pnperty.    Pfauonte  ▼.  Pendleton,  18  D. 

W. 

In  a  oontraot  of  sale,  delivery  may  be 
•yinbolical  or  by  im^cation,  when  the  ar- 
tLle  is  not  in  poeseesion  of  the  seller.  Cfocke 
▼.  Omman,  U  D.  536. 

In  determining  whether  chattels  have 
been  delivered  constmctively,  the  intention 
of  the  parties,  if  it  can  bo  collected  from 
what  they  have  said  and  done,  will  largely 
govern.    Sahbnan  v.  iftUf,  61  D.  630. 

Constmctive  delivery  is  a  mixed  question 
•f  law  and  fact,  and  the  eircumstanoes  or 
facts  necessary  to  constitute  it  must  be 
Icmnd  by  the  jury,  as  in  actual  delivery. 
AtweaY.  MOer,  61  D.  294. 

On  a  sale  of  flour  in  barrels  of  different 
brands  in  a  warehouse*  where  the  vendor 
gives  the  vendee  a  bill  of  parcels  ibecifving 
the  number  ol  barrels  of  eaiah  brand  with  an 
order  on  the  warehouseman  for  their  de- 
hvery,  and  receives  the  vendee's  check  in 
payment^  giving  a  receipt  in  full,  the  con- 
tract is  oomplflisly  executed,  and  vests  the 
property  in  the  vendee,  so  that  a  subsequent 
toes  bcKtors  actual  delivery  falls  upon  him. 
Plett9a$U9V.  PemUetOH,  18  D.  726. 

Where  the  vendor  and  vendee  of  a  horse 
m  the  keeping  ol  a  third  person  write  to  that 
person  on  the  day  of  sale,  the  one  that  he 
18  no  longer  responsible  for  the  keeping  of 
the  *niml),  the  other  that  he  is  answerable 
for  tibe  keeping  from  that  date,  these  acts 
eonstitato  a  sufficient  delivery  as  against  a 
subsequent  attaching  creditor  of  tb  vendor. 
Tvxworih  V.  ifoorv,  20  D.  479. 

Where  the  owner  of  com  gave  an  order 
on  the  agent  at  the  depot  where  the  com 
was  to  arrive,  to  deliver  six  hundred  and 
twen^-fivtt  bags  to  a  person  designated,  and 
the  agent  recognized  the  person's  right  to 
the  property — held,  that  there  was  a  con- 
stmotive  delivery.  Sahhnan  v.  MilU,  51  D. 
630. 

It  is  not  a  constructive  delivery  of  hay  as 
a  chattel,  so  as  to  pass  title  to  it,  as  against 
tlurd  persons,  under  a  sale  of  gnaa  with  an 
sgreement  that  the  vendor  shall  cut  it  at 
the  proper  time,  to  pluck  a  handful  of  the 
half -grown  grass,  and  deliver  it  to  the  pur- 
ehaeer  in  the  field.  Lamaon  v.  Paieh,  81  D. 
765. 

To  oonstitute  a  constructive  delivery  of 
wood  sold,  BO  as  to  entitle  the  seller  to  re- 
cover the  contract  price,  he  should  set  it 
apart  for  the  purchaser,  and  relinquish  his 
own  oontrd  of  it^  at  or  as  near  to  the  place 
of  delivery  as  is  reasonably  practicable. 
Webber  v.  Hinor,  99  D.  688. 

Symbolical  delivery  of  a  large  number  of 
1o^  landed  on  a  stream,  preparatory  to 
dnring,  is  sufficient  delivery,  even  as 
^painsi  subsequent  purchasers,  where  a  sur^ 
▼ey  of  the  kcB  is  made  by  a  person  nmtually 
ai^eed  upon  oy  the  partiM  to  te  sale,  and 


the  vendee's  mark  is  put  upon  the  logs  as 
they  are  thus  landed,  although  the  vendor 
is  bound  by  the  oontraot  of  sale  to  deliver 
the  loffs  at  a  specified  place  wbich  is  many 
miles  below  the  landing.  Bethd  8,  M.  Co. 
V.  Broum,  99  D.  752. 

44 by  endonemant  of  bill  of 

lading.  —  A  mere  endorsement  of  a  bill  of 
ladins,  without  a  delivery  thereof,  does  not 
transfer  the  property  in  the  goods.  B%fUHf 
ton,  V.  CwrtU^SD,  115. 

A  consignment  of  goods  by  bill  of  lading 
vests  the  property  m  the  consignee  when 
made  in  pursuance  of  prior  contract  with  the 
consignee,  and  not  otherwise.  Bomner  v« 
ifan^  48  D.  754. 

45.  or  warohoiuo  rooslpt,   or 

ordor.  — A  usage  to  sell  flour  in  store  by 
order,  and  to  pass  it  by  the  transfer  of  tlM 
order  from  lumd  to  hand,  without  aotnal 
delivery  of  the  flour,  is  reasonable  and  law« 
ful.    PlnatuUe  v.  PetdkUm,  18  D.  726. 

Where  one  has  a  large  number  of  barrab 
of  flour  in  a  warehouse*  and  seUs  the  entire 
quantity  to  several  separate  purehasen^ 
givinff  to  each  his  delivery  order  upon  hia 
warehonseinan«  if  the  purchasers  all  sur- 
render their  several  orders  to  the  warehouse- 
man without  making  any  separation,  Imt 
voluntarily  leave  the  flour  standin|(  on  the 
books  to  the  credit  of  each  for  his  propet 
number  of  barrels,  the  delivery  to  each  pur* 
chaser  is  complete.  When  each  purchaser 
presented  his  order,  he  was  entitled  to  a 
separation  of  his  number  of  barrels  from  the 
mass,  or  not,  at  his  election,  ^orr  v.  Barker, 
70  D.  791. 

Warehonae  receipts  were  delivered,  one 
for  3,600  hams  weighing  50,400  pounds,  and 
another  for  8,250  hams,  without  stating 
the  weiffht,  all  marked  "K.  P.  &  Co., 
Eclipse.  These  hams  were  part  of  a  great 
quantity  all  marked  in  the  same  wa^,  and 
were  not  separated  or  distinguished  m  any 
way  from  the  rest.  Hdi,  that  such  receipts 
gave  no  title.  Ferguson  v.  i^orlAsm  AmieCc, 
29  R.  418. 

46.  DeliTeryby  bill  of  sale.  —  Where 
the  property  is  not  in  the  seller's  possession, 
at  the  time  of  sale,  but  the  consideration  is 
paid  and  fraud  is  neither  allegod  nor  fairly 
deducible  from  the  evidence,  a  symbolical 
delivery,  by  means  of  a  bill  of  sale,  is  valid, 
as  against  a  subsequent  attaching  creditor. 
Codat  V.  Chapman,  44  D.  536. 

A  delivery  of  a  bill  of  sale  to  a  third  per- 
son by  the  vendor,  for  the  use  and  benefit  of 
the  vendee,  and  possession  taken  of  the  prop- 
erty as  soon  as  convenient,  constitutes  a  vahd 
transfer.    Buffini/ton  v.  dmiU,  8  D.  115. 

A  bill  of  sale  of  a  negro  registered,  butnot 
proved  by  two  witneeses,  passes  the  title  as 
between  the  parties.  ITiOkinis  v.  WaUon,  29 
D.  122. 

The  mere  delivery,  for  value,  of  a  bill  d 
sale  olaohattel  to  the  pnmhaaor  doea  net 
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▼est  title  in  him  as  against  a  subaeqaent  at- 
taching creditor  of  the  vendee.  Dempae^f  ▼. 
Oardner,  34  R.  389. 

The  mere  execution  of  a  bill  of  sale  of 
cattle  roaming  at  large,  in  which  the  brand 
with  which  wey  are  marked  is  described, 
accompanied  by  a  delivery  of  the  branding- 
iron»  does  not  consfeitate  a  delivery  of  pos- 
■eosioa  of  the  eatde.  Waldm  v.  Murdod:, 
83  D.  186. 

Where  a  vendor  executes  a  deed  of  real 
estate,  and  also  a  bill  of  sale  of  the  personal 
property  Uiereon,  but  includes  in  such  bill 
of  sale  other  personalty  not  on  the  laud  con- 
veyed, the  latter-named  personal  property, 
without  further  change  of  poeseesion,  does 
not  vest  in  the  vendee  as  against  snbseqnent 
attaching  creditors  of  the  vendor.  Shiuxm 
w.  Shcno,  90  D.  546. 

A  husband,  for  a  good  consideration,  con- 
veyed cattle  to  his  wife  by  an  absolute  bill 
el  sale,  which  he  delivered  to  her.  The 
eatUe  were  at  the  time  upon  the  husband's 
farm,  where  both  he  and  the  wife  resided. 
No  other  delivery  of  the  cattle  was  made, 
and  they  remained  and  were  used  upon  the 
farm  as  before.  The  cattle  having  after- 
ward been  attached  on  a  writ  agamst  the 
husband, — held^  in  replevin  b^  the  wife, 
that  there  was  no  sufficient  delivery  of  the 
oatUe  from  the  husband  to  the  wife.  McKet 
V.  Oarcthm^  11  R.  200. 

47.  Kocanit^  of  aooeptancM.  —  A 
manufactured  article  continues  to  be  the 
manufacturer's  property  until  completed* 
tendered,  and  accepted  by  the  party  order- 
ing it.  There  must  be  proof  of  acceptance, 
or  of  acta  or  words  respecting  it,  from  which 
an  acceptance  may  be  inferred.  Moodn  v. 
Browm,  66  D.  640.  But  if  the  purchaser  has 
notice  of  the  completion  of  the  articles,  and 
makes  no  objection  to  them,  his  acceptance 
will  be  presnmed.  McIiUff  v.  KUn^  64  D. 
163. 

Leaving  a  manufactured  article  with  the 
party  that  has  ordered  it  will  not  transfer 
title  to  him,  if  done  against  his  wilL 
Mixid$  V.  Brown,  66  D.  640. 

Property  in  a  manufactured  article  passes 
to  the  party  ordering  it,  without  tender  and 
acceptance  of  it,  when  he  employs  a  super- 
intendent, and  pays  for  it  by  installments 
as  the  work  is  penormed.    76. 

Property  in  goods  of  a  different  quality 
from  those  ordered  does  not  vest  in  purchas- 
er until  he  accepts  them  with  a  knowledge 
of  their  quality,  or  after  he  has  a  reasonable 
opportunity  of  determining  their  quality; 
and  the  question  of  aooep&nce  is  one  tor 
the  jury.    Dioersy  v.  Kellogg^  92  D.  154. 

48.  8u£Q.ciexic7  of  acoeptanoe.  — 
The  purchaser's  risht  to  repuduite  a  parol 
sale  of  goods  must  be  exercised  immediately 
upon  their  delivery  to  him,  or  he  will  be  re- 
garded as  having  accepted  them.  Spencer  v. 
BaU,  73  D.  309. 


Where  articles  are  psTtly  consumed  by 
the  buyer  before  sisnilying  his  acceptance 
of  the  offcyr  to  sell,  the  contract  is  neverthe- 
less rendered  binding  on  boUi  parties  by 
such  acceptance.  JfocCisr  v. /WcA,  21  D.  262. 

49.  Blfoct  of  reftisal  to  accept.  —  A 
purchaser  is  not  bound  to  accept  soods  of  a 
different  quality  from  thoee  ordered,  but 
may,  upon  learning  of  their  quality,  within 
a  reasonable  time,  give  notice  that  he  de- 
clines to  receive  them,  and  thereby  avoid 
lUbUity.    Dkferey  v.  Kellogg,  92  D.  154 

Notice  of  refusal  of  buyer  to  accept  goods 
delivered  in  pursuance  of  a  verbal  sue  is 
not  invalid  because  it  does  not  come  from 
the  hand  or  mouth  of  the  buyer  himself,  if 
it  comes  from  a  third  party  by  his  direction. 
Jones  V.  Meckamc^'  Bamk,  96  D.  533. 

50.  Pa3rinent,  generally. —Payment 
of  earnest  money  does  not  necessarily  trans- 
fer title  to  the  specific  property  for  which  it 
has  been  given.  Jemimge  v.  Flanagan,  30 
D.683. 

A  vendee  offering  payment  in  notes  of  the 
vendor,  after  delivery  of  the  goods,  where 
he  has  promised  to  pay  cash,  is  not  guilty  of 
fraud  if  he  did  not  contemplate  payment  in 
such  notes  at  the  time  of  the  purchase  cr 
delivery.    Chcepman  v.  Lathrop,  16  D.  433. 

A  note  or  acceptance  given  at  time  of  pur- 
chase does  not  destroy  vendor's  right  of 
action  on  tfte  original  agreement  for  the  sale 
of  the  goods,  but  it  is  a  payment  sic6  modo^ 
and  suspends  the  right  to  sue  for  the  price 
until  the  expiration  of  the  credit,  and  oper- 
ates to  pass  title  to  the  vendee,  subject,  of 
course,  to  the  vendor's  lien,  if  he  has  not 
parted  with  possession,  or  to  his  right  of 
stoppage  if  the  soods  are  m  tranaku,  Sedlv, 
Ri^mdson,  77  D.  303. 

Subsequent  failure  of  the  purchaser  to 
pa^  a  draft  accepted  by  him  ror  purchase* 
price  of  goods  does  not  affSsct  the  question 
of  tiUe.  If  one  sells  t«>  another  who  be- 
comes insolvent  before  payment,  the  prop- 
erty in  the  goods  passes  to  the  purchaser, 
though  the  seller  may  have  a  remedy  for 
the  price  by  lien  or  stoppage  in  tramtitu,  ao- 
cordinff  to  the  eUw  of  the  property  at  the 
time  en  the  failure  to  pay.    ib. 

A  sale  oi  merchanoiBe,  where  the  seller 
draws  a  draft  for  the  purchase-money  on  the 
buyer  at  one  day  after  sight,  is  a  sale  on 
credit,  though  indefinite  as  to  time  of  pav- 
ment  because  of  the  uncertainty  when  the 
draft  will  be  accepted,    /ft. 

A  contract  to  pav  purchase  price  of  land 
in  wheat  of  a  cenam  quality,  at  a  specified 
price  per  bushel,  m  annual  installments  of 
a  specified  amount,  is  equivalent  to  a  con- 
tract for  the  sale  of  the  amounts  of  wheat 
to  be  delivered  at  the  times  and  price  speo- 
ified ;  the  vendor  is  entiUed  to  the  wheat, 
or  in  default  thereof,  he  may  recover  its 
actual  value  at  the  time  sspecified  for  its 
delivery;  and  the  vendee  has  no  right  to 
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The  Tendeas  an  liable  f c»r  the  Talne  of  a 
cow  upon  delivery,  where  they  directed  her 
to  be  delivered  at  their  slanghter  house, 
and  agreed  to  ^y  as  maeh  for  her  aa  though 
they  had  prenonsly  aeen  her,  and  she  was 
Moordingly  deliverad,  but  the  vendees,  not 
finding  her  as  good  as  expected,  ordered  her 
to  be  tamed  oat»  whereby  she  was  lost. 
The  delivery  and  sale  are  nneonditional, 
and  the  price  is  conditional ;  bat  even  if  the 
sale  were  on  condition,  the  vendees  wonld 
be  lUble  as  baUees.  NeaUy  v.  Wilhebn,  61 
D.  118. 

58.  Bflbet  of  delivery  without  pay;- 
ment.  — Absolnte  delivery  of  ^oods  sold  is 
a  waiver  of  antecedent  conditions.  Chap' 
mem  v.  Lathrop.  16  D.  433. 

Deliveiy  of  goods,  sold  for  cash,  without 
payment,  panes  the  property,  and  tiie  ven* 
dee  may  avail  himself  of  any  legal  set-ofl^ 
notwitli^tanding  his  agreement  to  pay  ready 
money.    lb. 

A  delivery  and  aoceptanoe  of  goods,  before 
the  day  of  payment,  passes  the  legal  title 
to  the  vendee.    Ford  v.  Svroule,  12  D.  439. 

Upon  a  contract  to  deliver  articles  at  a 
particular  time  and  nlace  for  a  specified 
price,  the  party  bound  thereby,  after  mak- 
mg  delivery  in  the  manner  agreed  upon,  if 
the  price  be  not  paid,  may  remove  the  arti- 
cles and  resell  them  and  mav  recover  upon 
the  original  contract  as  for  a  breach  thsieof, 
MeOomb§  v.  McRennan,  37  D.  605. 

A  oontract  for  sale  of  three  hundred  bar- 
reli  of  flour,  to  be  delivered  in  lots  of  one 
hundred  barrels,  each  lot  to  be  paid  for  on 
deUverv,  is  severable,  and  delivery  and  re- 
ceipt of  payment  for  Uie  last  two  lots  do  not 
eonstitnte  a  waiver  of  any  rights  of  the 
seller  ariuns  out  of  an  unauthorized  delivery 
of  the  first  lot  by  a  railroad  company  to  the 
purchaser  without  payment  maae.  Sawffer 
V.  Chkago  4  N.  W,  i?>  Co.,  99  D,  49. 

2.    (hndUianal  8ale$. 

54.    When  a  sale  is  oonditional.  *  -« 

Where  property  is  sold  and  delivered  by 
one  to  another,  and  the  vendee  admits  the 
title  to  be  in  the  vendor,  and  to  remain  there 
until  such  property  is  fully  paid  for,  the 
transaction  amounts  to  a  conditional  sale. 
Cncier  r.GulUfer,  69  D.  118. 

The  delivery  of  wool  to  manufacture  into 
doth,  upon  the  condition  that  the  wool  and 
doth  are  to  be  the  property  of  the  deliverer 
until  the  payment  of  tne  price  agreed  to  be- 
paid  for  the  wool,  tiie  price  to  be  paid  in  six 
months,  is  a  conditional  sale.  narreU  v. 
PrUchard,  13  D.  449. 

An  ^cement  by  a  hcma  fdt  purchaser  %k 
a  sheriff's  sale,  that  the  former  owner  may 
refrurchase  within  a  given  time,  is  a  con- 
ditional sale.  MUrmgSm  v«  Harper,  20  D. 
145. 

•  See  note  on  condition  In  sale,  reserving  title 
to  vendor,  41 R.  1S4, 186. 


pay  b  Boney,  instead  of  wheat,  the  amount 
of  tiie  purshase  price.  And  more  espeeially 
will  this  rule  apply  where  the  eontraot  sig- 
nities  the  intention  ef  the  parties  that  the 
mode  of  payment  shidl  not  be  at  the  option 
of  the  debt<Nr,  as  where  it  provides  that  he 
may  pay  more  in  each  year,  provided  that  the 
sdditiooal  payments  shall  be  made  in  wheat 
st  the  stipulated  price,  or  in  cash,  as  the 
Tender  may  elect.    Starr  v.  Lighi,  99  D.  65. 

The  plaintiff  agreed  to  buy  of  the  defend- 
ant the  cattle  of  a  certain  brand,  then  run- 
ning in  the  defendant's  herd,  but  of  an 
uncertain  number,  at  a  fixed  price  per  head, 
and  paid  down  a  oertain  amount^  but  no 
time  was  fixed  for  delivery  or  completing  the 
payment.  The  plaintiff  notified  tne  detend- 
snt  that  he  would  receive  the  cattle  on  a 
oertain  day,  and  on  that  day  the  defendant 
tendered  Uie  catUe,  and  the  plaintiff  offered 
in  payment  a  check  payable  two  days  after 
sigbl  The  defendant  refused  to  accept 
snytiiing  bat  cash,  and  declined  to  deliver 
the  cattle.  Some  days  afterwards  the 
plaintiff  tendered  the  balance  of  the  price, 
and  later  on  the  same  day  the  defendant 
tendered  the  part  paid.  Both  tenders  were 
refused,  and  the  plaintiff  brought  replevin. 
HeUf  not  maintainable.  Beauchamp  t. 
Archer,  41  R.  266. 

51.  Delivery  a  condition  precedent 
to  payment.  — Under  a  oontnot  to  sell 
and  ddiver  a  certain  amount  ef  cotton  with- 
in a  given  time,  and  at  an  agreed  price-  per 
pound,  the  seller  has  no  right  to  demand 
payment  until  the  whole  is  delivered.  He 
has  no  right  to  demand  payment,  as  a  part 
is  delivered,  and  dedare  the  contract  for- 
feited for  a  refusal  to  pay  for  the  part  so  de- 
livered.    KeniffabergerY,  WmgaU,  98  D.  512. 

0S.  When  deliTerj  and  payment 
■honld  be  aimiiltaneoae  acts.* — Where 
one  sdls  goods  to  be  paid  for  in  cash,  no 
time  of  payment  being  specified,  payment 
and  ddirery  are  simultaneous  acts,  and  the 
vendor  may  refuse  to  part  with  the  eoods 
until  payments  Ohapnum  v.  Lathrop,  16  D. 
438. 

When  nothing  Is  said,  and  no  time  stip- 
dated  as  to  payment^  the  sale  is  understoMl 
to  be  for  casn,  and  the  payment  and  deliv- 
ery are  oonourrent  acts,  and  the  vendor  mav 
refuse  to  deliver  without  parent ;  and  if 
payment  is  not  made  immediately,  the  sale 
Dsoomee  void.  Scmdhwutem  Frdg^  ete.  Oo. 
V.  Stamdard,  100  D.  255. 

Delivery  of  chattels  sdd  and  payment  of 
price  are  oonourrent  acta  when  time  and 
place  of  delivery  are  not  agreed  upon ;  and 
ndther  party  can  maintain  an  action  for 
non-performance  without  showing  readiness 
and  willingnsM  to  perform.  CoU  v.  SumuiUm, 
52  D.  888. 


*  Promise  to  pay  on  delivery,  what  necessary 
to  FUt  promlasor  in  default,  see  note,  46  B.  907- 

«  A.  D.  R.  — 186 


8ALBS*  n,  2. 


Wot  Ib4«k  to  JTotoft  to 

The  ofiMf  of  profiog  that  by  the  •seontioii 
of  a  defeamnoe  timoltaiieoasly  with  an 
alMoliite  eonvoyance*  tha  partios  intended 
the  tnuiMotion  to  be  a  oonuttonal  aalot  lies 
«pon  the  party  maintaining  that  mieh  was 
the  intention.    /& 

A  lale  of  chattels  k  not  oonditional  whera 
an  abeolnte  bill  of  sala  ii  given  acknowledg- 
ing payment  at  a  itipalated  price,  althonflk 
it  u  provided  that  in  oaee  tne  vendee  eeUa 
for  more  than  a  apecified  sun,  the  vendor  is 
to  have  the  overplns  after  dednoting  the  ex* 
penses  of  sale,  and  that  the  vendor  is  to 
transport  the  propertv  to  a  oertsin  place, 
free  of  expense  to  the  vendee.  Jmo€U  v. 
LmooJn,  31  D.  86. 

The  sale  is  oonsnmmated  in  snoh  a  case  as 
between  the  parties,  by  designating  and 
setting  apart  the  articles  for  the  vendee  from 
the  mass  of  which  they  are  a  part    Ik 

Whether  an  alleged  mIo  is  absolnte  or 
•onditional.  Is  a  question  of  &MBt  for  the 
Jnnr.    Mom  v.  Aofy,  44  D.  181. 

An  absolnte  sale  accompanied  by  delivery 
of  property,  with  a  stipulation  that  the  pnr^ 
ehase-mon^  should  be  paid  at  a  future  oar, 
and  that  on  the  payment  the  vendor  should 
make  ^'proper  tttto*'  to  tho  wife  of  the 
vendee^  is  not  a  conditional  osle.  The 
retention  of  title  by  the  vender  is  merely  a 
■eonrilfjr  for  the  payment  of  the  purchase- 
money  in  the  natnreof  a  mortgage.  Wetmr 
V.  Ld^leift  94  D.  671. 

Where  a  person  gave  an  instrument  in 
writing  to  another,  stating  that  he  had  re- 
oeived  from  the  latter  thirty  pounds^  and 
had  placed  in  his  possession  a  slave  as  so- 
maiiy,  and  that  if  tho  thirty  pounds  were 
not  paid  on  or  before  a  oortain  day  the 
slave  should  beoome  his  property  for  the  said 
thirty  pounds ;  -~  hM,  that  this  was  acondi- 
tional  sale,  which  became  absolute  on  the 
failure  to  pay  the  thirty  pounds  on  the  day 
specified.    Chapman  v.  Tmrmer,  1  D.  514. 

Under  a  written  agreementi  apiano  wortii 
■even  hundred  dollars  was  delivered  to  a 
nurchaser,  who^  on  taking  it,  paid  fifty  del* 
hrs^  which  was  called  the  rent  oi  the  piano 
for  the  first  month,  and  he  was  to  pay  fifty 
dollars  at  the  beginning  of  each  month 
thereafter  for  thirteen  months ;  the  piano 
to  become  the  property  of  the  purchaser  in 
the  event  of  his  paying  seven  hundred  dol- 
lars within  the  thirteen  months,  all  past 
payments  of  rent  to  count  as  a  part  of  the 
seven  hundred  dollars, — heU,  that  this 
transaction,  thoush  celled  a  lease^  was  not 
snch,  but  a  conditional  sale  of  the  piano, 
with  a  right  of  resdasion  on  the  part  of  the 
vendor  in  the  erent  that  the  purchaser 
should  fail  in  paying  the  installments ;  and 
that  if,  while  m  the  purchaser's  possession. 
It  was  levied  upon  by  his  creditors,  the  ven- 
dor's lien  would  have  to  yield.  Mmxk  v. 
Wright,  06  D.  466. 

H.  sold  and  delivered  a  house  car  to  P., 


•  I. 


nnderabaiofaalopMividhu(tha*«'flaid  S. 
reservee  tho  ris^t  nom  said  ear  until  fully 
paid,  but  saidl^.  shall  have  the  use  of  said 
car  from  date ;  shoold  said^P.  fail  tooomply 


this  agreement^  said  H«  shall  hnvo 
light  to  t»e  said  oar  from  said  P.  as  his 
prcporfy."  JSTe&f^that  it  was  a  oonditional 
sale,  and  that  the  oar  mi|^  be  tidun  under 
execution  by  P.  's  judgmsnt  oreditor.  Haak 
T.  lAmianwrnt  8  R.  612. 

An  organ  was  delivered  OB  a  writtsa  agree- 
ment for  a  specified  '*rsnt^"  part  of  which 
was  paid  in  a  melodeon  dehvered  by  tho 
vendee,  and  part  in  a  note  exeented  by 
him,  payable  m  about  two  years,  "with  tho 
understanding  that  if  I  shall  have  ponetu- 
ailjr  paid  all  said  ront»  I  shaU  be  entitled  to 
a  mil  of  sals  of  the  oigan,  and  if  I  fail  to 

Eay  any  of  said  rent  when  due,  all  my  rights 
erein  shall  terminate,  and  said  BL  may  take 
possession  of  said  organ."  The  organ  having 
been  returned,—- AeU,  that  no  ao&on  eonll 
be  maintained  by  the  vendor  on  the  nots^ 
the  transaotioB  being  not  a  lease,  but  a  eon- 
ditional  sale.    iRas  v.  Ji^fterte,  40  R.  170. 

06.  DistinotioiL  botwooii  oondi^ 
tional  MtlA  and  mortgage.*— Tho  dis- 
tiootion  between  a  morlBa|[e  and  a  ooaditicoal 
sale  is  this :  if  tho  relation  of  debtor  and 
creditor  remains,  and  a  debt  still  snhsista 
between  the  jiarties,  it  is  a  mortgage ;  but 
if  the  debt  is  extinguished  by  too  agree- 
ment of  the  parties,  or  the  money  advuced 
was  not  by  wav  of  loan,  and  too  orantorhia 
toe  privilege  of  refunding  if  ho  pleases  br  a 
given  time,  and  toereby  eatitlin|(  himself  to 
a  reoonveyance^  it  is  a  ocBditional  sals, 
tf  tossy  V.  MtUwrr^^  72  D.  861. 

A  contract  for  toe  transfer  of  property, 
by  toe  terms  of  which  the  pnrcpsser  so- 
vances  a  part  of  the  purohaae  money,  and 
toe  seller  reeervee  the  right  to  abrooato  tho 
contract  by  returning  the  money  so  advanced 
wito  interest,  at  a  particular  time ;  and  if 
not  Boabfogated,  toe  contract  to  bo  executed 
by  the  purSiaser  paying  the  residue  of  the 
purchase  money,  and  toe  seller  surrender- 
mg  toe  possession  of  toe  property,  is  a  oon- 
ditional sale  and  not  a  mor^pigOb  Jfosi  v. 
Oreem  84  D.  781. 

Retention  of  possession  by  a  vendor  will 
not  change  the  nature  of  a  conditional  sals^ 
so  as  to  render  the  eame  a  mortgage.    /&. 

A  contract  by  which  mares  are  delivered 
to  a  penon  to  work  and  use,  keeping  them 
upon  the  place  he  was  then  occupying^  tho 
mares  to  become  his  property  upon  toe  pay- 
ment el  one  hundrea  dollars  belance  of  tho 
purchase  price,  but  to  remain  toe  propertjr 
of  tho  original  owner  until  such  payment,  u 
a  valid  contract,  and  is  a  conditional  sale, 
not  a  mortgage.    Dimtor  v.  Rmk»^  03  IX 

311. 
Equity  wHl  not  treat  a  conditional  sale  aa 

•  Conditional  sale,  distinguished  from  moit- 
fsge,  lee  note,  60  D.  196-197. 
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•  mortgagei  except  upon  equitable  grounds 
^nd  to  preveut  fraud.    lb. 

Equity  will  not  treat  a  conditional  sale 
AS  a  mortgage  at  the  instance  ol  a  purchaser 
from  the  veudee  in  the  conditional  lale,  who 
within  an  hour  after  hii  purchase  was  fully 
informed  by  the  vendee  that  he  had  no  title, 
and  wad  tendered  back  the  price  paid*  but 
rcfuaed  to  receire  it  and  restore  the  prop- 
erty,   lb, 

56.  Bights  of  the  parties,  gener- 
ally. *  —  On  a  conditional  sale  the  condition 
muit  be  strictly  performedy  and  the  tender 
made  with  all  the  lonnalities  required  by  law. 
Hickman  ▼.  CaatrtU,  80  D.  396. 

Failure  to  comply  with  the  conditions  of 
«m  agreement  to  reseU,  within  the  time 
stipulated,  will  deprive  the  vendor  of  the 
benefits  resulting  from  the  agreement^  and 
vender  the  sale  absolute  and  indpfeasible. 
MmtmerUar.  Bhrndn^j^uxm^^kJi.  402. 

A  oenditiooal  sale  pawaes  the  title  to  the 
▼endee,  with  a  reservation  to  the  vendor,  of 
-a  right  to  repurchase  the  property  at  a  fixed 
price  and  specified  time.  LudoBtU  v.  Toumr 
^twi,  49  D.  723. 

A  clause  in  a  bill  of  sale  of  an  unfinished 
•ehattel  allowing  the  vendee  the  right  to  take 
the  same  at  will  does  not  anthoriae  the 
vendee  at  his  cleetion,  to  repudiate  the  eon- 
traet  and  annul  the  sale.  BarUeU  v.  Blaktt 
M  D.  776. 

A  side  on  oondition  that  vendee  may  re- 
turn the  chattel  in  a  specified  time  becomes 
absolute,  and  the  obligation  to  j^y  the  price 
becomes  unconditioniu,  if  dunng  that  time 
the*  vendee  disables  hiinself  from  performing 
the  condition  by  substantially  injuring  the 
«faatteL    Ba^  v.  Thontpmrn,  59  D.  187. 

An  execntory  contract  of  sale  binds  part- 
ies to  performance  of  concurrent  acts,  and 
neither  party  can  demand  a  performance  hj 
the  other  without  allesation  and  proof  of  his 
own  readiness  and  ability  to  perform  his 
part  of  the  agreement,  (hxmdy  v.  McCluse, 
^  D.  574 ;  Stowey  v.  McMumsy,  72  D.  251. 

A  waiver  of  conditions  of  sale  as  to  price 
is  not  effected  by  asking  for  and  being  prom- 
ised security  for  payment,  no  security  in 
faot  ever  having  Men  given.  SargaU  v. 
MfUsa^,  66  D.  3A. 

The  vendor,  if  goilty  el  no  laches,  may 
redaim  the  propertv  even  from  a  vendee  in 
good  faith  and  withoat  notice.  Crocker  v. 
<haVer,  69  D.  118. 

A  chattel  sold  under  conditional  sale  is 
in  oonstnctive  posssiiion  of  seller,  and  an 
action  may  be  maintained  withoat  a  de- 
mand in  case  of  a  conversion  by  the  pur- 
chaser.   7& 

Sale  and  ddhrery  of  goods  upon  condition 
that  title  shall  not  pass  nntfl  the  payment 
<ii  price  vests  in  the  vendee  no  titls  which 
he  can  convey  to  a  purchaser  in  good  faith 

•Condltiooal  sales,  validity  and  eflbot  cf^ 
•ote,  67  &.  STS-fiOk 


and  for  a  valuable  eonsideratioii.  Under 
such  contract  the  vendee  takes  no  more 
than  a  mere  richt  of  possession.  Dmibar.r. 
BaulUf  92  D.  311 ;  sad  the  vendor's  delay 
of  eight  months  in  enforcing  his  rights 
against  a  second  purchaser  will  not  preju- 
dice his  case.  Burbaunk  v.  Orodber,  66  D. 
470. 

A  vendor  in  a  conditional  sale  is  entitled 
to  recover  in  replevin  or  trover  from  any 
purchaser  from  his  vendee  the  full  value  of 
the  property,  if  a  return  cannot  be  had, 
though  a  less  sum  was  due  from  the  vendee 
on  his  eontraot,  for  the  absolute  title  is  In 
the  vendor.     Duvibar  v.  Bayflet,  92  D.  311. 

Whether  or  not  the  purchaser  from  the 
vendee  may  avail  himself  of  the  rights  of 
his  vendor  to  acquire  title,  ^lumt,    /ST 

Under  a  conditional  sale  with  reservation 
of  right  in  the  vendor  to  lepurohaae,  he 
i^ust  ezeroiM  promptness  and  precisioii  on 
his  part  in  the  assertion  of  his  ri|^t^  or  it 
will  be  lost»  especially  when  the  vendee 

Siys  a  faur  valuation   for   the  property, 
cei  V.  J?lu€,  94  D.  63a 

WherCf  in  a  conditional  sale  with  iinein 
tion  of  right  to  purchase  in  the  vendor  ae 
time  is  expressed  in  whioh  snob  right  aniel 
be  exercised,  it  must  be  performed,  or  as 
offer  made  to  perfonn*  within  a  reasonable 
time.    lb, 

A  conditional  sale  with  reservation  of 
right  to  repurchase  in  the  vendor  vesta  an 
adverse  title  in  the  vendee,  subject  to  the 
defeasance,  and  the  purchase  money  paid 
beeomee  the  absolute  property  of  the  ven- 
dor,   lb. 

In  a  conditional  sale  with  reservation  of 
right  to  repurchase  in  the  vendor,  his  long 
dday  in  offering  to  repurchase  may  be 
excused  by  and  with  the  consent  and  appro- 
bation of  we  vendee ;  but  such  assent  ter- 
minates with  his  death,  and  the  right  must 
be  exercised  within  a  reasonable  time  there- 
after.  Eleven  months  after  the  oommeno^ 
ment  of  the  executor's  possession,  and  eight 
months  after  his  sale  of  the  property,  is  an 
unreasonable  time  at  which  to  seek  to  exer- 
cise the  right  to  repurchase.    lb. 

Where  a  contract  is  made  for  the  sale  and 
delivery  el  specified  articles  of  personal 
proper^,  under  ciroamstances  where  the 
title  does  not  vest  in  the  vendee,  and  the 

Sroperty  is  destroyed  bv  an  a^ident  before 
ehvery  without  the  fault  of  the  vendor, 
the  latter  is  not  liable  upon  the  contract  for 
damages  sustained  by  tbe  vendee.  Dentar 
T.  Narttm,  7  R.  415. 

A.  buys  from  B.,  administrator,  eta,  cer- 
tain proper^,  for  which  he  gives  his  note, 
the  sale  te  become  absolute  when  A.  should 
furnish  secnrity  for  the  payment  of  said 
note ;  A  is  afterwards  appointed  guardian 
of  the  diildren  of  B.*s  intestate,  and  A.  and 
B.  agree  that  A.  shall  hold  the  above  purchase 
price,  and  charge  himself  with  it  as  guard* 
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Ian  t  EM,  that  the  agreement  was  good, 
and  that  the  sale  became  absolnte.  WUboh 
w.  Soper,  56  D.  573. 

A  mare,  being  with  foal,  waaaold  on  eon- 
ditiou  that  she  was  to  "  remain  the  property 
of  the  vendor  until  paid  for/' — hild,  that 
the  colt  subsequently  foaled  continued  the 
property  of  the  vendor  until  performance  of 
the  condition.   AUenr,  Delano,  02  D.  573. 

A  contract  provided  that  tiie  plaintiff 
should  deliver  a  certain  quantity  of  lumber, 
at  a  certain  rate,  monthly,  commencin^i  at 
a  specified  date,  to  be  paid  for  on  arrival 
with  bill  of  lading.  One  shipment  only  was 
made,  three  months  after  the  appointed 
tame,  with  no  bill  of  lading,  and  was  accepted 
without  objection.  Held,  that  the  plamtiff 
oould  recover  therefor.  Ohio  FoQb  Oar  Oo.  v. 
Mendea,  46  R.  195. 

The  plaintiff  let  and  the  defendant  hired 
a  piano,  price  |140,  for  twenty -seven  months, 
$5  down,  and  $5  to  be  paid  monthly,  the 
piano  to  become  the  defendant's  property 
when  all  was  paid,  and  in  case  of  default  the 

Slaintiff  to  have  the  right  to  retake  it,  the 
efendant's  right  to  cease,  and  the  money 
paid  to  be  forfeited.  Held,  a  conditioniu 
sale  and  not  a  lease,  and  that  the  plaintiff 
had  no  ground  of  action  for  failure  to  pa^ 
the  monthly  rent,  but  could  only  retake  his 
property  and  retain  the  money  paid.  Zoomit 
T.  Bragg,  47  B.  638. 

On  a  sale,  on  February  twentjr-seoond,  of 
iron ' '  for  prompt  shipment,  **  the  iron  was  the 
next  day  put  on  board  ship,  in  a  Qerman 
river,  froien  over  and  unnavigable,  forty 
miles  from  the  sea,  and  so  remained  till 
April  third.  Held,  that  prompt  shipment 
was  a  condition  precedent,  and  that  the 
known  unnavigaUe  condition  of  the  river  did 
not  excuse  the  delay.  Tobkur,  Littiberffer, 
59  R>  509. 

67.  Conditional  deliTery,  and  ita 
effect. — A  voluntary  delivery  of  goods  sold 
on  condition,  without  any  reference  to 
the  condition,  and  followed  by  no  demand  for 
the  performance  of  the  condition,  until  after 
the  goods  were  attached  by  the  vendee's 
creditors,  will  be  a  waiver  of  the  condition 
as  regards  such  creditors.  Smith  v»  Demniep 
17  D.  368. 

To  constitute  a  conditional  delivery  the 
condition  must  be  expressed.  People  v. 
Hcwnee,  28  D.  530. 

Goods  sold  on  condition  that  security  for 
the  purchase-price  be  given  do  not  pass  abso- 
lutely to  the  vendee,  where  such  security  is 
not  given,  although  the  goods  were  removed 
by  the  vendee  without  objeotion.  WhUweU 
V.  VmeerO,  16  D.  355. 

In  such  a  case,  if  the  vendee  sell  the  goods 
and  take  a  negotiable  note,  which  he  trans- 
fers to  a  creditor  having  full  knowledge 
of  the  facts,  an  action  of  asaumjjfU  wdl 
not  lie  by  the  original  vendor  against  the 
creditor,  the  note  oeing  unpaid,  as  such  a 


form  ol  action  is  an  affirmance  of  the  sals. 
lb. 

Personal  property  may  be  sold  condition- 
ally,  the  same  as  real  property.  Possession, 
although  prima  fade  evidence  of  ownership, 
may  be  rebutted.  Mount  v.  Harrie,  40  D. 
89. 

When  a  manufacturer  and  wholesale 
vendor  of  wagons  sells  upon  credit  and 
delivers  them  to  a  retail  dealer  for  the  ap- 
parent and  implied  purpoee  of  resale,  a  con- 
dition that  the  title  shall  remain  in  the 
vendor  until  the  purchase  price  is  paid,  is 
fraudulent  and  void  as  against  a  purchaser 
from  the  vendee.  Wkuhttler  Wagon  Maanfntf, 
Co.  V.  Carman,  58  R.  382. 

3.     When  the  TUle  Paueo. 

58.  Aa  between  the  partiea.  1.  In 
generaL  —  Delivery  of  goods  to  a  purchaser 
on  a  fair  contract,  without  any  fraudulent 
contrivance  to  obtsun  possession,  passes  the 
property,  and  the  vendor  cannot  maintain 
trover  for  such  goods  in  case  of  non-pay 
meat  of  the  purchase-money.  Chapman  v. 
Laihrcp,  16  D.  433. 

When  separation  is  unnecessary  as  to  part 
of  the  articles  included  in  a  contract,  though 
it  may  be  as  to  the  rest,  title  may  pass  as 
to  the  former,  though  not  as  to  the  latter. 
PleasanU  v.  PendlOon,  18  D.  726. 

An  absolute  deliveiy  of  a  chattel  pursnant 
to  a  bargain  perfect,  or  capable  of  bemg  made 
so  by  reference  to  somethmg  else,  or  to  an  ar- 
biter, vests  the  ownership  in  the  purchaser. 
And  therefore,  a  sale  of  a  raft  of  boards  at  so 
much  per  thousand  feet,  and  delivery 
thereof  to  the  buyer,  changes  the  property, 
although  the  number  of  feet  contained 
therein  remains  to  be  ascertained.  Seott  v. 
WeOe,  40  D.  568. 

Where  a  chattel  has  been  unconditioaally 
sold  and  delivered,  no  subsequent  negotia- 
tions in  reference  thereto,  that  afterwards 
fail,  can  alter  the  terms  of  the  sale  so  as  to 
affect  the  title  of  the  property.    76. 

Title  to  personal  property  does  not  pass 
to  a  vendee  by  sale  tnereof  without  deliverv 
until  the  goods  sold  are  specifically  identi- 
fied by  the  parties  to  the  sale.  CMder  v. 
Ogden,  53  D.  618. 

Vesting  of  title  to  goods  sold  depends  up- 
on intention  of  parties,  except  where  the 
vendor  has  no  title,  or  the  subject-matter 
has  not  been  specified.  WIntkiw  v.  Loonatd^ 
62  D.  364. 

Title  to  goods  sold  may  vest  in  vendee, 
even  while  the  vendor  has  such  remaining 
control  over  the  goods  as  entities  him  to  a 
Hen  for  unpaid  purchase  money,  or  to  the 
riffht  of  stoppage  m  tronntu,  or  to  the  right 
ot  rescinding  the  sale,  if  there  be  no  oocasion 
for  the  exercise  of  these  rights.    Ih. 

The  seller's  taking  a  receipt  in  his  own 
name  for  goods  sold  for  shipment,  upon  de- 
livering them  to  the  warehouseman  of  tiia 
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•bip't  agente,  will  not  oyercome  the  legal 
tffMt  of  the  deliyery  to  such  warehooaeman 
of  the  goods  marked  with  the  initials  of  the 
purchaser  and  of  the  ship  after  the  acoept- 
tnoe  by  the  latter  of  a  draft  for  the  pur* 
thaae-money  drawn  by  the  seller  npon  him. 
From  these  acts,  onexplained,  it  mast  be 
•ondnded  that  the  propert;^  was  transferred 
to  tiie  purchaser,  and  tne  title  of  the  seller 
dirested.    HaU  v.  Bkhardmm.  71  D.  303. 

Where  a  oertain'  number  of  barrels  of  No. 
1  mackerel  are  sold,  and  by  mistake  some 
bairels  of  No.  3  nuu)kerel  and  some  barrels 
of  salt  are  delivered,  no  title  to  the  articles 
tbos  deliyeredby  mistake  passes  to  the  pur- 
chaser.    Oardner  v.  Lane,  85  D.  779. 

Where,  nnder  a  sale  of  a  number  of  bar- 
rels of  mackerel,  delivery  is  made  which  in- 
dudes  some  mackerel  packed  in  half-barrels, 
tiM  title  will  paas  to  the  pnrchaser  if  the 
property  is  of  the  same  kind  and  qoalitrj^  as 
that  which  the  parties  intended  to  include 
in  their  agreement.    lb. 

Title  to  chattels  does  not  pass  by  bill  of 
ale  while  tiiey  remain  in  the  hands  of  the 
odlector  of  the  port  with  the  duties  unpaid, 
sinoe  by  the  laws  of  Congress  no  deliverv 
can  be  effected  until  the  duties  are  paid. 
Utated  StaU$  v.  Murdoek,  89  D.  661. 

Title  to  goods  does  not  pass  when  either 
the  operation  of  counting,  weighing,  or 
measuring  is  necessary,  in  order  to  separate 
the  goods  from  a  larger  mass  of  which  they 
form  a  part ;  but  when  the  entire  mass  is 
sold  ana  must  be  measured,  eto.,  simply  to 
•soertain  its  price  for  the  puipose  of  a  set- 
tlement, the  title  passes.  Cleveland  ▼.  WU- 
iame,  94  D.  274. 

Plaintiff  bought  of  defendant  and  paid  for 
a  building  tolM  removed  by  a  day  designated, 
but  did  not  remove  it  within  the  time  stated. 
Held^  that  the  title  to  the  building  did  not 
revert  in  tiie  defendant.  Davia  v.  JBhnery^ 
14  R.  553. 

On  an  oral  sale  of  lumber,  of  unknown 
quantity,  at  an  agreed  price  per  thousand, 
nothing  being  said  about  measuring  it,  the 
question  when  title  was  intended  to  pass  is 
one  of  fact.    Moryan  y.  King,  57  K  6&. 

The  purchaser's  failure  to  give  notes  as 
•greed,  if  uot  waived,  prevents  the  title 
passing.     Lupin  v.  MarUt  21  D.  256. 

Vendor's  title  in  goods  is  not  divested  by 
a  sale  to  a  purchaser  who  conceals  his  in- 
solvency, and,  at  the  time  of  the  purchase, 
has  no  intention  to  pay  for  them,  or  who, 
by  the  fraudulent  aid  of  a  creditor  to  whom 
he  has  confessed  jud^ent,  buys  such  goods 
in  order  that  such  judgment  creditor  may 
levy  ezieoution  upon  them.  JIarriM  v.  A  hod, 
32  D.  158. 

Absolute  delivery  of  chattels  to  a  vendee 
is  a  waiver  of  the  condition  of  payment  or 
givins  notes  or  other  security,  and  passes 
the  title  to  the  property.  Lipin  v.  Marie, 
tlD.  256. 


2.     VThen  the  eale  ia  complete,'- A  sale  of 

Eersonal  property  is  complete  as  soon  as 
oth  parties  have  agreea  to  its  terms. 
Shaddon  v.  KnoU,  58  D.  63. 

A  sale  is  complete  upon  completion  of  the 
contract,  and  tne  right  of  property  and  of 
possession  vest  in  the  purohaeer  upon  pay- 
ment of  the  price  and  delivery  of  a  biU  of 
sale,  without  actual  delivery  of  the  property. 
(hikn  V.  Chmbb,  58  D.  85. 

A  sale  is  complete,  and  passes  title  to  ths 
buyer,  although  the  thing  sold  has  not  been 
measured  or  the  quantity  ascertained  in  any 
way,  when  it  is  apparent  tiiat  it  is  the  in- 
tention of  the  seller  to  transfer  the  title, 
and  of  the  buyer  to  accept  it.  Sewell  v. 
Ekaon,  70  D.  471. 

At  common  law,  a  sale  is  complete,  and 
title  passes  at  once,  where  the  seller  makes 
a  proposition  and  the  buyer  accepts,  and  the 
goods  are  in  the  possession  of  the  seller,  and 
nothing  remains  to  be  done  to  identify  them, 
or  in  any  way  prepare  them  for  delivery. 
Cleodand  v.  WWiama,  94  D.  274. 

A  sale  is  complete  and  title  passes  when 
the  ^oods  are  delivered  and  the  purchaser 
pot  in  full  possession  and  control  of  them ; 
and  the  truisf  er  of  title  is  not  suspended  by 
a  provision  that  payment  is  not  to  be  made 
until  after  a  resale.  Blow  v.  Spear,  97  D. 
412. 

8.  Wlun  title  vesU  untkout  actual  deUoeiy. 
— A  sale  of  goods  without  an  actual  delivery 
to  or  possession  by  the  vendee  will  vest  the 
property  in  the  vendee  ad  aeainst  the  ad* 
ministrator  of  the  vendor,  if  &e  property  be 
of  such  a  nature  and  in  such  a  situation 
that  a  personal  possession  is  impracticable. 
Thus,  a  sale  of  logs  lying  in  a  boom,  which 
were  shown  to  the  vendee,  was  held  to  be 
effectual  to  transfer  the  right  of  property. 
JeweU  V.  Warren,  7  D.  74. 

Where  a  purchaser  of  chattels  takes  pos- 
session of  part  of  them,  and  tiie  key  to  the 
shop  containing  the  residue  is  left  with  a 
third  person  for  him  by  the  vendor  pursuant 
to  an  understanding  between  them,  the 
property  thereby  passes  so  as  to  enable  such 
purchaser  to  mamtain  trespass  against  a 
subsequent  purchaser  from  toe  vendor  who 
takes  actual  possession  of  the  goods  in  the 
shop  by  borrowing  the  key  from  the  person 
with  whom  it  is  left.  Chappel  v.  Marvin.  16 
D.  684. 

Property  in  personal  chattels  may  pass  by 
a  bargain  and  sale  for  sufficient  considera- 
tion without  delivery  as  between  the  parties, 
but  delivery  is  necessary  as  toother  persons. 
Fletcher  v.  Howard,  16  D.  686. 

A  bargain  struck  and  payment  of  the 
pcrchase- money  vests  the  property  of  a  cnat- 
tel  in  the  vendee.  Pleasania  v.  Pendleton,  18 
D.  726. 

A  sale  of  a  chattel  becomes  absolute  as 
between  parties  without  actual  payment  or 
delivery,  when  the  terms  of  sale  are  agreed 
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upon  and  fhe  bargain  is  stniok ;  and  the 
title  thereupon  passes  to  the  vendee,  al- 
though the  right  to  the  possession  does  not 
pass  until  the  prioe  is  paid  or  satisfaotorily 
arranged.     Wade  v.  MqffeU,  74  D.  79. 

A  sale  of  large  and  oumbrons  merohan- 
dise,  as  of  grain  in  b^k,  may  pass  the  title 
without  aSual  separation  of  the  quantity 
sold  from  a  larger  mass  with  which  it  is 
mixed,  if  the  acts  and  declarations  of  the 
parties  dearly  evince  an  intent  to  make 
immediate  transfer  of  ownership.  Khmberly 
T.  Paidnn,  75  D.  334. 

Title  to  goods  sold  passes  to  the  pur- 
chaser, independent  of  delivery,  upon  the 
acceptance  by  the  pnrchaser  of  a  draft 
drawn  upon  him  by  the  seller  for  the  pur- 
chase-money.   HaU  V.  BOehardnn,  77  D.  303. 

To  pass  title  on  a  sale,  either  sale  and 
delivery  or  sale  and  payment  ii  sufficient, 
and  it  is  erroneous  for  the  court  to  instruct 
that  the  jury  must  find  a  sale,  delivery,  and 
payment.    lb* 

The  sale  of  a  specific^  designated  chattel, 
in  the  possession  of  a  third  person,  where 
the  pmrahase-money  is  paid  m  full  at  the 
date  of  sale,  vests  in  the  purchaser  a  perfect 
and  complete  title,  though  the  actual  pos- 
session of  the  chattel  is  not  changed.  CaaeU 
V.  Baekradt,  97  D.  436. 

4.  SuUeqnefU  UtOtUUUa  qf  the  parties.  —A 
vendor  of  personal  property  is  not  liable  for 
defects  of  any  kind  in  the  thing  sold,  unless 
there  is  an  express  warranty  or  fraud  in 
him.    Ktngrinuy  v.  Tayhr,  50  D.  607. 

When  a  contract  of  sale  has  been  consum- 
mated, and  the  price  paid  and  the  property, 
though  readv  for  delivery,  is  not  removed 
b^  the  vendee  because  not  convenient  for 
him  to  do  so,  he  must  bear  the  loss  of  its 
destruction  by  fire.  8mUh  r.  NemU,  12  D. 
571. 

A  p«rty  who  buys  goods,  to  be  delivered 
to  another  at  a  certain  time,  before  which 
time  they  are  destroyed  by  flood,  must,  if 
he  bought  them  under  a  contract  to  sell, 
bear  the  loss;  but  if  he  bought  them  as 
agent  for  the  second  party,  the  loss  is  the 
principal's.    Black  v.  Webb,  55  D.  456. 

Where  the  owner  of  a  large  quantity  of 
com  in  bulk  seUs  to  another  a  certain  num- 
ber of  bushels  of  it,  and  the  vendee  pays  for 
the  whole  of  what  he  buys  and  takes  away 
a  part  thereof,  leaving  the  rest  for  his  con- 
venience, without  charge  for  storage,  in  the 
vendor's  store,  the  property  in  the  whole  of 
the  com  sold  passes  to  the  vendee,  and  is 
at  his  risk.  Waldron  v.  Chase,  59  D.  66. 
S.  P.,  J^etohaUv.  Langd^m,  48  R.  426. 

A  loss  falls  on  the  purchaser  of  goods,  if 
sfter  shipment  of  the  amount  and  quality,  in 
the  manner  directed,  a  portion  is  abstracted 
and  others  of  an  inferior  qualitv  substituted 
bv  third  persons,  so  as  to  render  the  whole 
of  an  inferior  quality.  i>twny  v.  KeOogg,  92 
D.  154. 


A  purchaser  who  receives  and  appropriatee 
goods  of  a  different  kind  from  those  ordered 
thereby  makes  them  his  own,  and  is  liable 
to  pay  what  they  are  reasonably  worth.    IK 

The 


e  purchaser  of  a  chattel,  beinff  < 
fied  with  it,  re-shipped  it  to  the  seller,  and, 
afterward,  the  chattel  not  havin|^  come  ta 
the  seller's  hands,  paid  him  for  it.  HM^ 
that  the  right  of  action  against  the  carrier 
for  its  loss  was  in  the  purohaser.  Ralpk  ▼• 
Chkago  etc  B*y  Ob.,  14  XL  725. 

69.  As  against  creditors.  *— Where 
goods  are  delivered  upon  lease  to  be  paid 
for  by  installments,  the  title  to  remain  m 
the  vendor  until  full  payment^  the  judg- 
ment creditors  of  the  vendee  may  seize  the 
same  for  their  claims.  Bruntudck  ^  B,  Co» 
V.  Hoover^  40  R.  674. 

Goods  being  sold  on  credit,  and  shipped  te 
the  buyer,  and  he  becoming  insolvent  subse- 
quent to  the  sale,  but  the  goods  not  being 
stopped  in  transit,  title  vesto  in  his  assignee 
on  delivery.     McElrou  v.  Seerp,  48  R.  110. 

A  stock  of  goods,  old  and  new,  was  sold, 
the  new  at  invoice  prices,  the  old  at  prioee 
to  be  agreed  on  at  a  fixed  time,  the  pur- 
chaser siving  his  notes  for  the  estimated 
price  of  the  whole,  to  be  increased  or  dimin- 
ished according  to  the  eventual  agreement 
an  to  the  old  goods.  The  goods  were  deliv- 
ered. Before  any  agreement  as  to  the  prioe 
of  the  old  goods  a  creditor  of  the  seller  at- 
tached the  goods.  Heidt  that  title  had 
passed  and  the  creditor  got  no  lien.  Sheaif 
V.  Edtoarda,  49  R.  43. 

T.  sold  to  plaintiff  part  of  a  ffrowingVrop 
of  com,  designating  we  part  sold  by  cutting 
off  the  tops  of  one  row.  Plaintiff  paid  $80 
in  cash,  but,  by  the  terms  of  the  sale,  T. 
was  to  cut  and  shock  a  part  of  the  com,  and 
to  gather  the  remainder,  and  tne  com  was 
then  to  be  measured  and  paid  for  by  the 
bushcL  Subsequently,  the  said  com  was 
levied  on  by  virtue  of  an  execution  against 
T.  In  a  proceeding  to  try  the  right  ofprop- 
erty,  there  was  evidence  tending  to  show 
that  it  was  the  intention  of  the  parties  that 
the  sale  should  be  complete  and  absolute  at 
the  time  it  was  made.  Held,  that  an  in- 
struction to  the  jury  that,  if  the  vendee 
was  to  cut  and  measure  the  com,  and  it  was 
then  to  be  paid  for  by  the  bushel,  no  title 
passed  to  the  vendee,  and  the  property  was 
Liable  to  the  execution,  was  error.  Whether 
title  passed  or  not  was  a  question  of  inten- 
tion, and  was  for  the  jury.  Chr^f  v.  FUch, 
11R.85. 

S.  agreed  in  writing  to  buy  of  L.  five  bales 
of  cotton  weighing  480  pounds  each,  at 
eleven  cents  a  pound.  At  the  time  the  cot- 
ton was  in  bulk  en  L.'s  premises,  and  he 
was  to  haul  it  to  M.'s  gin,  and  after  it  waa 
ginned  and  packed,  to  haul  the  bales  te 

*  Change  of  possenlon  and  dellvenr.  what  lufB- 
dent  as  agaltitk  crediton  and  sunequent  par- 
chssen.  see  note.  97  D.  S40^34». 
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Ouitoo.  He  hftoled  a  portton  to  the  gizi, 
and  it  wai  ginntd  and  packed,  Imt  before  it 
waa  hauled  to  Canton  it  wae  attad&ed  by  a 
creditor  of  L.  HOd,  that  tiUe  had  not 
paeeed  to  S.    SwUh  t.  Svarhman,  30  R.  I>37. 

60.  Where  the  snla  ia  oonditioxiaL 
—On  oenditional  sales  the  title  to  the  goods 
remains  in  the  vendor,  until  the  perf  ormanoe 
uf  tiM  oondition,  as  against  ereditors  of  the 
▼endee.  Barrm  ▼.  Priichard,  13  D.  449 ; 
Htumm  ▼.  Tkomtonf  8  D.  224;  Luey  r. 
Bundy,  32  D.  369;  Som  ▼.  Siorv,  44  D.  121 ; 
Parn$  ▼.  RobaiM^  66  D.  416  ;  Cole  r.  Berry, 
sea.  611;  /waoi* ▼.  ifeOi&s  44 R.  217 ;  and 
the  Tondor,  in  each  case  of  non-performance, 
may  re-possess  himself  of  the  goods  eren  as 
agunst  oreditors  of  the  vendee.  A%Ui/mm  ▼• 
MuUorf,  26  R.  478 ;  and  the  oondition  is  not 
waived  Inr  the  selWs  merely  taking  the 
purchaser^  notes  for  the  price.  ffemboekl$ 
V.  Zuffbamm^  61  R.  69. 

Title  to  a  chattel  passes  b^  delivery  there- 
of to  a  person  under  a  promise  by  him  either 
to  return  it  or  pay  a  sum  of  money  therefor 
on  a  certain  day,  and  he  may  sell  the  chattel 
before  that  day.  Dearborn  v.  Turner,  33  D. 
630. 

Where  goods  are  sold  and  delivered  on  a 
written  older,  what  is  used  to  be  accounted 
for  and  the  tialance  returned,  title  to  the 
whole  pasees  on  delivery,  and  parol  evidence 
of  a  contrary  understanding  is  inadmissible* 
ffotehkiuY.  Higgku,  62  R.  682. 

A  conditional  sale  and  delivery  of  chattels 
passes  no  title  until  conditions  are  performed, 
although  the  vendor  knew  the  purchaser 
was  a  dealer,  and  had  no  use  for  the  chat- 
tels except  for  resale ;  and  a  pvty  who  pur- 
chases the  chattels  in  good  faith  from  the 
vendee  acquiree  no  right  thereto  as  u^inst 
the  original  vendor,  if  no  laches  can  m  im* 
puted  to  the  latter  in  asserting  his  claim. 
SaraetA  v.  Mdoalf,  66  D.  368. 

Where  the  vendor  of  personal  property 
expressly  stipulates  that  title  shall  not  pass 
to  vendee  until  the  price  is  paid,  a  sale  hf 
the  latter,  before  performance  of  the  condi- 
tion, to  a  third  person  who  had  no  notice  of 
the  stipulation,  conveys  no  title.  Bailey  v. 
JIarrie,  74  D.  312. 

On  the  sale  of  a  dam,  reserving  an  unborn 
foal,  the  foal  remains  the  property  of  the 
seller,  even  as  against  one  who  innocently 
buys  the  dam  from  the  first  purchaser  before 
the  birth  of  the  foal  ifiufrciof  v.  Oox,  48 
R.  68. 

61.    or  executory.* — In  case  of  a 

sale  and  delivery  of  Roods  title  passes  to  the 
vendee,  bat  in  case  ol  a  mere  contract' for  a 
sale,  the  title  remains  with  the  original 
owner.     Jenrdnffs  v.  Oage,  66  D.  476. 

Where,  on  an  executory  contract  for  a 
sale  at  a  future  time,  an  agreement  is  made, 
whereby  the  goods  pats  into  the  possession 

*  Title  in  vessel  or  article  to  be  bnilt  or  mann- 
tetured,  when  passes,  see  note,  62  D.  65-68. 


of  the  bargainee,  the  sale  is  not  completed 
so  as  to  subject  the  goods  to  attachment  at 
the  suit  of  the  bargainee's  creditors,  until 
t^  act  contemplatea  is  done,  or  the  condi- 
tion performed.    i2ee(i  V.  CTjpANi,  20D.  646. 

A  contract  to  deliver  goods,  not  m  esse,  at 
a  future  day,  will  not  operate  to  vest  title 
to  the  goods  in  the  proposed  purchaser,  upon 
their  being  tendered  to  him^  if  it  ia  pronaed 
in  the  contract  that  the  ^oods  are  to  be 
thereafter  prodoced  by  cultivating  the  earth, 
they  to  be  of  certain  qualities  or  grades, 
and  to  be  delivered  at  a  specified  time  to 
the  vendee.  He  has  a  right  first  to  examine 
them  and  detevmine  whether  they  are  of  the 
required  standard  or  not.  If  he  refnsee 
them,  the  title  will  not  pass.  Bider  v.  Kelley, 
76  D.  176. 

Retention  of  property  delivered  under  an 
executory  contract  is  an  admiaaion  that  the 
contract  haa  been  performed.  Beed  v.  J2m- 
daa,861>.205. 

A  sale  of  persenal  property  to  be  aubee- 
quently  acouired  oonveva  no  title  to  aueh 
property  when  acquired,  which  ia  valid  at 
law  against  the  vendor  or  hia  voluntary  aa» 
signee,  unleaa  after  ac4ui8itian  poaseesion  of 
such  property  is  given  to  the  vimdee,  or 
taken  by  him.  WiUiame  v.  Brigye^  23  R. 
618.  But  if,  after  acquisition  by  the  vendor, 
the  vendee,  by  delivery  from,  or  bv  consent 
of,  the  vendor  takes  poesesaion  of  the  pro- 
perty under  the  conveyance,  the  title  to  the 
property  both  in  law  and  equity  veata  in  the 
vendee  without  further  conveyanoe  or  bill  of 
aale.    Cooky.  OortheU,  23  R.  618. 

A  aale  of  fiah  hereafter   to   be   caught  # 
paaaea  no  title  to  the  fiah  when  caught.  Zois 
V.  Peuf,  11  R,  357. 

A  manufacturer  cannot  recover  the  value 
of  an  article  manufactured  until  the  prop- 
erty has  passed  from  him  to  the  customer. 
Moody  V,  Broum,  66  D.  640.  That  the  work 
is  inspected  and  approved  by  the  purchaser 
as  it  proceeds,  ana  that  instollments  of  the 

Srice  are  paid  from  time  to  time,  make  no 
iflferenoe.   Andrewe  v.  Durani,  62  D.  66. 

It  is  competent,  however,  for  the  parties 
to  the  contract  to  agree  in  express  terms 
that  the  property  in  an  unfinished  vessel 
shall  pass  from  the  builder  and  vest  in  the 
purchaser  on  the  payment  of  installments  of 
the  price,  if  such  be  their  meaning  and  in- 
tention.    HoUy.  Orten,  71  D.  96. 

Title  to  manufactured  property  is  changed 
from  manufacturer  to  customer  only  by  the 
assent  of  both  parties.  Moody  v.  Brown,  66 
D.  640. 

A  mere  order  given  for  the  manufacture    t 
of  an  article  does  not  affect  the  title.     IK 

Under  an  executory  contract  to  build  a 
thing  not  yet  in  being,  where  no  time  ia 
fixed  when  the  property  ahall  veat  in  the 
person  for  whom  the  thing  is  beins  built,  a 
court  cannot  aay,  aa  a  matter  of  law,  that 
becauae  the  contract  containa  a  provision 


for  paymAQt  of  tho  prioe  by 

ftooording  to  the  progroM  of  the  work,  it 
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T.  Mark,  21  D.  256 ; /enmn^v  t.  Flanagan,  at 
D.  683  ;  Cleveland  ▼.  Wilbam$,  94  D.  274. 

This  mle  i«  applioable  to  a  oontraot  of  sale 
evidenoed  by  tne  following  memorandnm ; 
''Sold  to  A  load  of  Pine  oreek  lumber, 
within  the  neighborhood  of  &r9  thooeand 
feet  of  plank,  at  fifteen  doUan  and  fifty 
oente,  and  ezpeneee,  taking  »  note  at  aix 
months,  with  interest;"  as  a  messnrement 
is  neoessaiy  to  ascertain  the  prioe  of  sack 
load,  and  the  amonnt  for  which  the  note  is 
to  be  giren.    JVtc&oteMi  y.  Toflor,  72  D.  728. 

Where  a  person  bargained  for  some  com 
in  pens  on  the  bank  of  a  river,  at  one  dollar 
per  barrel,  to  be  rabBeqnently  measured,  and 
the  oom  is  destroyed  by  flood  before  being 
measored,  the  loss  mnst  fall  on  the  seller^ 
and  the  purchaser  may  recover  money  ad« 
▼anced  upon  the  price.  Wil&aam  ▼.  AUen, 
51  D.  709. 

Where  the  sale  is  of  a  quantity  of  things  by 
count,  measure  or  weight,  their  number, 

?[ttantity  or  weight  mnst  be  determined  be- 
ore  the  sale  is  perfect,  in  the  absence  of  an 
express  intention  to  the  contrary ;  and  the 
same  rule  applies  when  delivery  is  to  be 
made  of  the  sold  articles  by  installments. 
FreaeoUr.  Locke,  12 R.  55. 

An  agreement  to  deliver  a  certain  quan-' 
tity  of  oats  of  a  specified  quality  on  the  oars 
when  demanded,  accompanied  by  present 
payment,  but  the  identity  of  the  oats  not 
being  ascertained,  does  not  vest  title  to 
the  oats  in  the  purchaser.  HMer  v.  Piston, 
42  R.  794. 

Where  there  is  a  usase  that  cooperage 
necessary  on  a  delivery  of  flour  to  the  ven- 
dee at  a  warehouse  is  to  be  done  by  the 
storer  at  the  vendor's  expense,  it  does  not 
constitute  a  case  where  something  remains 
to  be  done  by  the  vendor  to  complete  the 
contract.    Pleaaants  v.  Pendleton,  18  D.  726. 

Warehouse  rent  due  is  no  obstacle  to  de- 
livery of  the  flour  in  such  a  case  where  the 
usage  is  to  charge  it  to  the  vendor,  and  not 
to  make  it  a  lien  on  the  flour.  PleaeanU  v. 
Pendleton,  18  D.  726. 

Title  to  personal  proper^  passes  by  de- 
livery, although  there  remains  something  to 
be  done  to  ascertain  the  value  at  the  agreed 
rates,  unless  by  the  terms  of  the  contract  of 
sale  this  was  to  be  done  before  delivery. 
Burrow§yr.  WhUaker,  27  R.  42. 

2.  lUustraHom,  —  Where  one  purchased 
and  paid  for  a  quantity  of  hay,  to  be 
weighed  out  of  a  mow  when  he  should  see 
fit  to  move  it^held,  that  the  property  did 
not  vest  in  him  before  the  weighing,  so  as  to 
enable  him  to  maintain  trover.  Dame  v. 
Hall,  14  D.  373. 

A  vendor  sold  oom  in  his  crib  before  his 
death,  and  appointed  an  agent  to  measure 
and  deliver  it^  which  the  agent  did  after  the 
death  of  the  principal,  but  before  it  was 
known  to  the  parties.  In  an  action  by  the 
administrator  of  the  deceased  vendor  to  ra« 


the  intention  oi  the  parties  that  the 
property  in  the  unfinished  article  should 
vest  in  the  party  for  whom  it  was  built  up- 
on payment  of  the  first  installment ;  and 
espMially  would  this  be  so  where^  under  the 
contract^  he  was  not  bound  to  accept  the 
article  until  after  completion  and  inspection 
ander  terms  provided  in  the  agreement. 
Hoar.  Oreen,  71  D.W. 

Contract  to  manufacture  and  furnish  artU 
dee  from  materials  to  be  supplied  by  the 
purchaser  does  not  vest  the  title  in  him  until 
completion  and  delivery,  and  meantime, 
even  though  completion  is  delayed  by  his 
nnexcused  default  to  furnish  the  materials 
as  aoreed.  the  articles  are  at  the  manufaot- 
urer%  risL  In  the  event  of  their  being 
burned,  he  cannot  recover  for  labor  and  ma- 
terials. McOomke  v.  Hew  York  etc.  It.  B. 
Co.,  76  D.  420. 

When  the  vendor  has  done  everything  he 
was  to  do  under  an  executory  agreement 
for  the  manufacture  and  sale  of  a  specific 
chattel,  which  was  to  be  manufactured  in 
accordance  with  the  terms  of  the  agreement, 
and  has  given  notice  thereof  to  the  purchaser, 
the  general  property  in  the  chattel  vests  in 
the  purchaser,  and  the  chattel  is  at  his  risk. 
Coddard  v.  Binne^,  15  R.  112. 

A  agreed  to  buUd  a  buggy  for  B.  and  to 
deliver  it  at  a  time  certain.  B  gave  directions 
as  to  the  style  and  finish  of  Uie  bu^gy,  and 
it  was  built  in  compliance  with  his  direc- 
tions, and  marked  with  his  monosram.  Be- 
fore the  buggy  was  finished  B  culed  to  see 
it  Mid  in  response  to  an  ioquiry  of  A,  ask- 
ing if  he  might  sell  the  buggy,  repUed  that 
he  would  keep  it ;  when  the  buggy  was  fin- 
ished, A  notified  B  and  sent  hun  a  bill  for 
it.  B  retained  the  bill  and  promised  "to 
see  "A  "about  it."  The  bug^y  was  after- 
ward destroyed  by  fire  while  m  A's  posses- 
sion. Held,  in  a  suit  by  A  for  the  price,  that 
the  agreement  was  not  a  contract  of  sale 
within  the  Oen.  Stats.,  chapter  105,  §  6 ; 
and  that  the  property  in  the  buggy  had 
passed  to  B,  and  he  was  liable.    lb. 

Where  one  contracted  for  articles  to  be 
manufactured,  and  to  pay  the  price  purtiy 
in  installments  during  the  progress  of  the 
work,  and  the  balance  on  completion,  and 
the  manufacturer  fraudulently  representing 
that  the  work  was  substantially  completed, 
obtained  the  price  in  full,  without  delivery, 
and  then  made  an  assignment  in  insolvency, 
—  held,  that  the  titie  had  not  passed  as 
against  creditors.  Shaw  v.  SnM,  40  R. 
170. 

62.  or    incomplete.— 1.    Oeneral 

nUee, —  If  some  act  remains  to  be  done  by 
tlie  vendor  before  delivery ,  the  property  does 
not  vest  in  the  vendee,  but  continues  at  the 
vendor's  risk.  McDonald  v.  Hewett,  8  D. 
Ml ;  PUaeanie  v.  Pendleton,  18  D.  726 ;  Lupin 


SALES,  n,  3,  4. 

Wor  Ind«jc  to  Not«c  In  Amerieaii  D««iaions  and  AmcriiHHi  Baporte»  •••  Tolam«  I* 

•orer  the  valae  of  th«  com,  the  jury  were 
efaarged  as  follows :  "If  yon  find  from  the 
eridenoe  that  the  com  in  question,  that  is, 
the  hundred  buahele  of  oom,  was  in  a  bulk 
with  other  com,  and  had  not  been  meaanred 
out  and  separated  from  the  bulk,  so  that 
the  same  could  be  identified  previons  to  the 
death  of  Hall  [vendorly  then  the  sale  was 
inoomplete,  and  yon  will  find  for  the  plain- 
tiff the  value  of  the  corn  as  proved. ' '  Held, 
that  the  charge  was  corre^  Cleveland  t. 
WUBamst  94  D.  274. 

Action  of  trover  agunst  executors  for 
goods  claimed  by  plaintifEs  under  a  verbal 
•ontract  whereby  we  testatrix,  for  a  valu- 
able consideration,  agreed  to  sell  and  convey 
to  Uiem  all  the  personal  property  she  then 
had  and  all  that  she  might  thereafter  ac- 

r'  e  and  die  possessed  of.  ffeld,  1.  That 
contract  was  inoperative  to  pass  title  to 
the  subsequently  acquired  property,  and 
that  plaintifls  could  recover  for  the  conver- 
sion of  such  goods  only  as  testatrix  had 
when  the  contract  was  made ;  2.  That  the 
harden  of  proof  was  on  the  plaintiffs  to  show 
which  these  were.  WUmm  v.  WiUon,  11  R. 
M8. 

Defendant  agreed  orally  to  buy  of  plaintiff 
what  walnut  spokes  he  should  saw  at  his 
nil],  notexceeuing  100,000,  at  $40  per  thou- 
sand, to  be  delivered  at  the  mill  m  lots  of 
10,000  each,  subject  to  defendant's  selection, 
each  lot  to  be  paid  for  on  deliverv.  Nothing 
was  said  about  counting,  but  each  party  un- 
derstood that  he  was  to  count  them  after 
selection.  The  defendant  selected  the  first 
lot  but  did  not  count  them.  The  plaintiff 
afterward  counted  those  selected  and  charged 
them  to  defendant,  but  did  not  inform  de- 
fendant of  the  number.  The  spokes  having 
been  burned,  — held,  in  an  action  for  their 
valne,  that  the  sale  was  not  perfected,  and 
that  the  title  to  the  property  remaiued  in 
plaintiff.    PretcoU  v.  Locke,  12  R.  55. 

F.  agreed  to  sell,  and  H.  to  buy,  two  hun- 
dred cords  of  hard  wood,  to  be  taken  there- 
after from  piles  containing  an  indefinite 
q[iiantity  of  hard  and  soft  wood,  and  to  be 
measured  when  taken,  ffeld,  that  the 
BMasurement  was  necessaiy  to  complete  the 
identification  and  determine  what  wood  be- 
longed to  the  purchaser,  and  no  title  passed 
to  any  portion  of  the  property,  until  it  was 
■leasnred  and  thus  severed  and  identificud 
from  the  rest.     Bahn  v.  Fredericke,  1 8  R.  1 10. 

Defendant  agreed  to  buy  of  plaintiff  all 
the  lumber  he  should  deliver  at  a  specified 
pLaoe  on  D.  river,  before  a  certain  time ;  the 
prices  were  agreed  on  for  the  nfood  and  for 
the  enUed.  Defendant  was  to  cull  and  pile, 
and  the  lumber  was  to  be  counted  on  the 
hank  or  estimated  in  the  raft  at  that  place. 
The  delivery  was  commenced,  and  a  portion 
was  culled  and  piled,  but  before  it  could  be 
eoonted  or  estimated  it  was  carried  away  by 
a  freshetb    In  an  action  to  recover  the  con- 


tractprice  of  the  amount  so  delivered — htH 
1.  That  the  evidence  sustained  a  i.nding  of 
delivery  and  acceptance ;  2.  That  delivery 
of  the  whole  amount  contracted  for  was  not 
necessary  to  pass  title  to  that  delivered. 
Bunrower.  WhUaker,  27  R.  42. 

G.  agreed  to  sell  to  B.  1,000  cords  of  wood 
"  to  be  delivered  from  G  s  pier  \m  Michigan] 
over  the  rail  of  the  vessel  *  *  *  and  to 
be  delivered  from  time  to  time  to  B*s  vessel 
as  wanted  during  the  season  of  navigation ; 
said  wood  to  be  piled  as  taken  from  vessel, 
and  to  be  measured  and  paid  for  when  piled 
on  B's  dock  in  Milwaukee."  One  cargo  of 
wood  was  thus  delivered  on  the  vessefand 
lost  with  the  vessel  Beld,  that  the  con- 
tract as  to  such  cargo  became  an  executed 
sale,  and  the  title  vested  at  once  in  B.,  and 
the  pilinjc  and  measurement  having  been 
rendered  impossible,  either  by  B's  utultor 
by  the  act  of  God,  B.  was  liable  for  the  ear- 
go.    OUl  V.  Benjamin,  54  R.  619. 

68.    in  caset  of  mel^m  of  goods 

to  arrive.* — A  contract  for  the  sale  of  five 
hundred  bales  of  cotton  at  a  specified  price 

Eer  pound,  to  be  delivered  on  its  arrival 
efore  a  certain  future  day,  payment  to  be 
made  on  delivery,  the  cotton  to  be  weighed 
and  tare  to  be  allowed,  is  an  executory  con- 
tract, and  the  title  does  not  pass  until  de- 
Uvery.    RttneU  v.  NkoO,  20  D.  670. 

The  vendor  is  not  liable  for  non-delivery 
until  the  arrival  of  the  goods,  in  such  a  case. 
/&. 

"Sold,"  means  *' contracted  to  be  sold," 
in  such  a  contract,    /ft. 

Unless  the  goods  arrive  within  the  speci- 
fied time,  the  vendor  is  not  bound  todehver, 
nor  the  vendee  to  receive  them.     76. 

The  vendor  is  not  bound  to  deliver  part  of 
the  goods  on  their  arrival  within  the  time, 
unless  all  are  received,  for  the  contract  is 
entire.    76. 

Where  the  owner  of  com,  to  arrive  at  a 
depot,  a^ves  an  order  for  a  portion  of  it, 
that  is  a  sufficient  identification  of  it,  and  the 
first  to  arrive  will  be  the  com  meanti 
Sahknm  v.  MiUM,  51  D.  630. 

4.     Stoppage  M  TranatL 

64.  The  right  of  stoppage,  gener- 
allj^.f — Stoppage  m  transUu  is  a  right 
which  a  vendor  of  goods  upon  credit  has  to 
retake  them,  upon  the  discovery  of  the  in- 
solvency of  the  vendee,  at  any  time  before 
they  have  been  delivered  to  him,  or  before 
any  third  person  has  acquired  a  bona  fide 
right  to  them.  Jmea  v.  Earl,  99  D.  838.  a 
P.,  HowaU  V.  />atM,  7  D.  681 ;  People  v. 
Baynes,  28  D.  630;  Newhad  v.  Vargae,  29 
D.  489. 

Stoppage  in  trcmdtu  does  not  rescind  the 

*  Title  to  chattels,  when  passes  by  transfer  of 
bill  of  lading,  see  note,  65  D.  299-aOL 

t  Stoppage  in  tramitu^  right  of,  who  may  exe- 
cute, and  upon  what  grounds,  see  monographie 
note,  29  D.  ^-894. 
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oontrmct  of  tato;  il  timply  restoras  tli« 
rendor  to  his  lien,  by  placing  him  in  the  MUua 
potition  M  if  he  had  noTer  parted  with  the 
posMsaioii.  NtwhaU  ▼.  VtargoM^  83  D.  $17 ; 
PatterC$  Ampeal,  84  D.  479. 

The  right  of  stoppage  does  not  make  the 
delivery  conditional,  bat  ta  only  a  lien 
which  the  Tender,  under  certoin  oiroam* 
stances,  may  enforce  to  seoare  the  price. 
Peof>2e  ▼.  iTaynes,  28  D.  680. 

Tttt  vendor  has  the  same  right  to  the  pro- 
ceeds as  he  had  to  the  goods  where  his  right 
is  asserted  after  they  are  converted  into 
money,  under  an  order  of  the  conrt  issuing 
the  attachment,  but  before  an  appropriation 
of  the  proceeds  or  an  adjudication  of  the 
rights  of  the  partiea.  Baum  v.  Jwimm,  20 
p.  377. 

Admission  of  proprietorship  ia  purchaser 
does  not  affect  the  riaht  of  stt^paoe  In 
tnmaitu,  whether  the  aomission  is  made  by 
the  vendor  or  his  agent.  Ckandkr  r.  Fulton^ 
(SOD.  168. 

A  consignor  can  etop  goods  In  ItomIMi 
only  in  two  caaes :  1.  Where  he  has  received 
no  consideration ;  2.  Where  the  consignee  is 
insolvent,  but  not  where  they  have  been 
shipped  to  pay  a  precedent  debl  Wcod  v. 
Roach,  1  D.  276. 

Such  right  does  not  arise  en  the  death  of 
the  buyer  unless  hit  estoto  is  insolvent, 
ifoeeier  V.  FrUh,  21  B.  262. 

An  un^id  vendor  of  goods,  in  case  of  the 
vendor's  insolvency,  may  reclaim  them  while 
on  their  passage  to  the  vendecu  not  only 
against  the  vendee  himself,  but  mso  against 
his  creditors^  by  stopping  them  whue  hi 
thehr  transit    Saw^  v.  fo9Un,  49  D.  768. 

Goods  in  the  hands  of  an  agent  of  the 
vendee  are  subject  to  the  right  of  stoppase 
where  thev  are  in  his  hands  merely  for  the 
purpose  of  being  forwarded,  and  not  for  the 
purpose  of  safe  custody  and  disposal  by  him. 
Chandler  v.  FuUon,  60  D.  188. 

The  Louisiana  court  will  recognise  the 
riffht  of  stoppage  ta  tranaiim  arising  from  a 
sale  of  soods  in  New  York  to  a  vendee  in 
New  Orleans,  who  becomes  insolvent  before 
the  goods  are  delivered.    Blwn  v.  MarhL  99 

D.  m. 

Where  goods  are  sold  on  oondition  that 
title  shall  not  pass  until  they  are  paid  for, 
the  vendor  retains  the  right  of  stoppage  m 
trannUu  as  against  the  vendee,  or  an  mno- 
oent  third  person  who  purchases  of  the  ven- 
dee before  the  arrival  of  the  bill  of  lading  or 
the  goods.     PaOison  v.  OuUon,  6  R.  199. 

A  factor  or  agent  who  pnrohasea  goods 
for  his  principaCand  makes  himself  liable 
to  the  original  vendor,  is  so  far  considered 
in  the  light  of  a  vendor  as  to  be  entitled  to 
stop  the  goods  m  franstda  NewhaUr.  Var- 
^oi,  29  D.  489. 

Where  a  merchant,  pursuant  to  a  previous 
general  agreement,  had  shipped  goods  to  a 
party  on  credit,  who  after  the  shipment  be- 


came insolvent^  the  shipper  has  still  a  rii^ 
to  a  stoppage  In  IrofuHu,  for  the  creditis  un* 
derstood  to  be  predicated  on  the  suppoeed 
abili^  of  the  consignee  to  pay  at  the  expi- 
ration of  the  credit.  SttMm  v.  Ltmdf  6  D. 
63;  Chapman x.  JxUhropt  16  D.  433|  Ckcmd* 
kr  r.  FuUan,  60  D.  Ids. 

Insolvency  means  general  inabilily  to  pay, 
evidenced  by  the  stoppage  of  pay  ment»  when 
the  torm  is  used  with  reference  to  the  right 
of  a  vendor  to  stop  goods  In  tramtUtk 
Chandler  v.  FitUon,  60  D.  188;  O^Brien  v. 
Wbnii,  77  D.  284. 

To  entitle  vendors  to  the  right  of  stop- 
page the  insolvency  of  the  vendee  must  have 
come  to  their  knowledge  after  Uie  aale. 
0*Brien  v.  ^brrif,  77  D.  284. 

The  seller  of  goods  may  stop  them  in 
transit  on  account  of  the  purchaser's  insdv* 
ency  existing  before,  but  not  known  to  the 
seller  until  after  the  sale.  Loeb  v.  Peter$, 
35R.17., 

A  firm  in  Portland  shipped  certain  goods 
in  their  vessel  to  a  liveipool  firm  on  cnrrent 
account.  The  latter,  on  receipt  ol  the  car- 
go, on  which  they  made  advances  pursuant  to 
agreement,  wroto  to  the  Portland  firm  that 
they  would  find  freight  or  ship  a  return 
cargo.  They  accordingly  put  on  board  a 
cargo  shipped  on  account  and  risk  of  the 
Portland  hrm,  bills  of  lading  being  signed 
by  the  master,  deliverable  to  the  said  hrm, 
and  the  goods  were  charged  to  their  ac- 
count. Previously  to  the  shippins  of  the 
return  cargo,  the  Portland  firm  had  exe- 
cuted a  bill  of  sale  to  the  plaintiffs,  purport- 
ing to  convey  aU  the  carso  then  oonsiffned 
as  aforesaid.  The  vessel  being  detained  by 
contrary  winds  after  the  shipment,  the 
I^iverpool  firm  heard  of  the  failure  of  the 
Portland  firm,  and  thereupon,  by  certain 
threats,  induced  the  master  to  give  up  the 
bills  of  lading  (excepting  one  which  he  de- 
livered at  Portland,  which  was  endorsed  to 
the  plaintiff)  and  to  sign  other  bills  deliver- 
able to  the  defendant  or  assigns,  their 
agent.  Hetd^  in  replevin,  that  the  defend- 
ant must  recover,  as  the  Liverpool  firm  had 
so  far  a  control  over  the  gocAls  after  they 
had  been  plaoed  on  board,  and  the  first  set 
of  bills  of  lading  had  been  signed,  as  to 
give  them  a  right  to  change  their  deetina- 
tion,  or  they  might  at  least  stop  them  in 
their  transit ;  and  that  if  the  bill  of  sale  to 
the  plaintiffs  could,  in  any  event,  operate  to 
pass  the  property  in  the  return  eaiso,  it 
must  be  subject  to  the  claims  of  the  Liver- 
pool firm.     lUlep  v.  8tul)b$,  6  D.  29. 

65.  When  tho  goods  are  deenaed  to 
be  in  transit.  —  Goods  shipoed  are  m  <ran- 
site  until  taken  possession  of  on  behalf  of 
the  consignee.  }faylor  v.  />enn»s,  19  D.  319. 
Unless  he  shall  have  before  sold  them,  and 
assigned  the  bills  of  lading  to  the  purchaser. 
SUiBm  V.  Lund,  5  D.  63.  But  the  receipt  of 
the  iroods  by  the  master  of  the  vendee's  sbivw 


SALES,  n,  i. 


8971 


For  lAd«x  to  Kotos  in  Amerloan  Boolaioaa  ftnd  Amorloan  Uoports.  boo  Tolumol. 


to  b«  tnuuported  to  the  pUoeof  tbeTendee's 
rerideaos  does  not  end  thetmuit.  NewhaU 
▼.  roryot,  29  D.  489. 

Transit  is  not  oompleted  so  as  to  give  the 
Tcndee  oonstmctiTe  possession,  and  thns 
determine  the  vendor's  right  of  stoppage,  by 
the  arrival  and  delivery  of  the  {[oods  to  a 
consiffuee  residing  at  an  intermeuate  point* 
by  whom  they  were  to  be  forwarded  to  the 
vendee.  Bepp  v.  Ohver^  86  D.  206  ;  Chandler 
V.  Fulton,  60  D.  188. 

Transit  is  at  an  end  whenever  the  goods, 
in  porsaaaoe  of  the  oii^pnal  destination 
^ven  them  1^  the  consignor,  have  oome 
mto  either  the  aetoal  or  oonstmotive  posses* 
■ion  of  the  consignee,  Sawf/er  v.  Jo^Un,  49 
D.768. 

Landing  of  goods  upon  a  wharf  is  a  deliv- 
ery, termmating  the  transit  and  divesting 
the  fight  6t  stoppase,  when  by  snch  landing 
aU  the  duties  and  responsibilities  of  the 
transportation  lino  in  regard  to  the  goods 
ceased,  and  no  duty  or  responsibility  was 
cast  npon  the  wharfinger,  and  the  goods  lay 
on  the  wharf,  subject  to  the  control  and 
direction  of  tiie  consignee  only,  and  it  ap- 
pears that  merchants  in  the  conrse  of  busi- 
ness received  their  goods  at  the  wharf,     [h. 

Whether  final  delivery  determining  the 
right  of  stoppase  has  been  effected  is  to  be 
decidod  according  to  the  intention  of  the 
partiee  in  each  case  by  examining  whether 
they  contemplated  any  further  and  more 
abeolute  reduction  into  possession  on  the 
part  of  the  vendee.  Chandler  v.  FulUm,  60 
D.  188. 

A  merchant  fitted  out  a  vessel  and  directed 
the  captain  to  pursue  a  certain  voyage.  The 
captain  sailed  to  Madeira,  and  there  dis- 
posed of  his  cargo,  in  part  payment  for  wine 
which  he  purchased*  paying  the  balance  by 
bills  drawn  on  the  owner,  and  then  sailed 
to  Charleston  with  the  wine.  Hddt  that 
the  vendors  of  tiie  wine,  the  vendee  having 
become  insolvent,  had  a  riffht  to  stop  the 
goods  m  trcavdiUt  as  there  had  been  no  actual 
or  constructive  delivery  to  the  vendee.  Par- 
ker v.  Mclver,  1  D.  656. 

B.  &  Co.,  of  New  York,  sold  on  credit, 
and  consigned  in  the  ordinary  way  to  "  Geo. 
T.  Hull,  Youn|fstown,  Ohio,  A.  &  G.  W.  R. 
R.,"  goods  which  arrived  at  the  Yoongstown 
station  and  were  transferred  by  the  railroad 
company's  agent  to  its  freight  depot,  where 
they  awaited  payment  of  charges  as  a  con- 
ation precedent  to  their  removal  by  dray- 
men to  Hull's  place  of  business.  On  the 
evening  of  ihe  day  of  the  arrival  of  the  goods 
they  were  seised  in  attachment  at  the  suit 
of  the  creditors  of  Hull.  Held,  that  B.  k 
Co.  might  assert  the  right  of  stoppage  m 
intmitm,    Catahan  v.  BaJ^ock,  8  R.  63. 

66.  How  tho  ri^ht  may  be  exer- 
eised.* — The  right  of  stoppage  in  transitu 

*  When  and  by  whom  stoppage  in  transit  may 
be  exercised,  see  note,  19  B.  87-92. 


is    ineffectual   unless    actually    exercised* 
Maaier  v.  Frith,  21  D.  262. 

To  invest  the  vendor  with  the  property 
and  the  possession  of  goods  after  they  have 
been  delivered  to  a  carrier,  there  must  be 
an  actual  stoppage  by  a  positive  exertion  of 
the  right  by  the  vendor  or  his  agenti  PeopU 
V.  //oynes,  28  D.  530. 

Chancery  may  enforce  the  right  of  stop- 
pase,  especially  when  the  goods  are  already 
under  the  control  of  thas  oourt  by  an  attach- 
ment in  chancery.  Hauat  v.  Judeom,  29  !)• 
377. 

Charoes  and  expenses  of  the  forwarder  in 
whose  hands  the  goods  were  attached  and 
by  whom  they  were  sold,  under  the  chan* 
cellor's  order,  must  be  first  paid  out  of  the 
proceeds  in  snch  a  case.    76. 

The  vendor  is  not  obliged  to  refund  what 
may  have  been  received  in  part  payment  to 
entitle  him  to  exercise  his  right  of  stoppage. 
NeujhaU  v.  Vargas,  29  D.  4S9. 

A  vendor  may  ratify  an  undirected  act  of 
hib  correspondent  in  claiming  the  goods,  and 
thereby  make  a  valid  stoppage  m  trattsUu.  lb. 

Notice  to  the  carrier,  or  to  any  one  having 
charge  of  the  goods  before  the  transit  endsi 
is  sufficient^  and  does  not  cease  merely  by 
the  interposition  of  a  claim  on  the  part  ot 
the  consignee.    lb. 

Part  payment  made  on  account  of  goods 
cannot  be  recovered  back  by  the  vendee 
after  a  stoppage  tM  tranMiiu ;  but  the  vendee 
may  have  the  benefit  of  snch  payment  in  ex* 
tinguishing  a  proportionate  amount  of  the 
vendor's  claim  for  the  balance  due  him  on 
the  contract  price.  NewhaU  v.  Vargas,  33 
D.  617. 

A  party  bv  whom  stopi>affe  in  transUu  is 
effected  need  not  havespeoialauthority  from 
the  vendor ;  this  right  may  be  exercised  by 
commission  merchants,  to  whom  the  goods 
have  been  shipped  by  the  vendor  to  be  for- 
warded to  the  purchaser.  C/tandler  v.  FuUon, 
60  D.  188. 

The  vendor  has  a  right  to  intervene  in  an 
action  by  a  purchaser  from  the  person  to 
whom  they  nave  been  sold  against  a  for- 
warding merchant  to  whom  they  have  been 
shipped  by  the  seller  to  be  forwarded,  and 
who  refuses  to  deliver  them  on  demand,  on 
the  ground  that  he  has  stopped  the  goods  in 
transit  for  the  seller,  the  latter  having  rati- 
fied his  acts.    lb. 

Filing  a  claim  in  an  attachment  case  to 
a  fund  m  court  arising  from  the  sale  of  the 
goods  under  an  interlocutory  order  of  court 
IS  a  sufficient  exercise  by  the  vendor  of  the 
goods  of  the  right  of  stoppage  m  transitu 
O'Brien  v.  N&rris,  11  D.  284. 

Upon  demand  by  a  vendor  of  goods  upon 
credit,  during  the  <H>ntinuance  of  the  right  of 
stoppage  m  transitu^  the  carrier  becomes 
liable  mr  conversion  if  he  declines  to  deliver 
the  goods  to  the  vendor,  or  delivers  them  te 
the  vendee.     Janu  v.  Earl,  99  D.  338. 
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Kotioe  by  rendor  of  goods  dearly  informing 
the  canier  that  it  is  we  intention  and  desire 
of  the  former  to  exeroise  his  right  of  stoppage 
m  tratuUu,  is  suffiqient  to  charge  thit  latter. 
And  notice  to  an  agent  of  the  carrier,  who 
is  in  the  poesession  of  the  goods  in  the  regu- 
lar coarse  of  his  agency,  is  notice  to  the  car- 
rier,    lb, 

A  claim  of  a  vendor  to  exercise  the  right 
•f  stoppage  is  superior  to  the  lien  of  attach- 
ing creditors,  when  the  former  shows  that 
he  had  the  right  of  stoppage,  and  duly  exer- 
cised it.    Bltim  v.  Jfarks,  99  D.  725. 

A  vendor  may  exercise  the.  right  of  stop- 
page when  he  proves  that  at  the  time  of  the 
sale  he  was  not  aware  of  the  insolvency  of 
the  vendee ;  and  the  discovery  of  such  in- 
solvency before  deliverv  entitles  him  to 
exercise  the  right,  thoneh  tiie  soods  are  at- 
tached by  creditors  of  the  vendee.     lb. 

67.  wbat  will  defeat  it.  * — Stoppage 
In  tran^tu  can  only  take  place  while  goods 
are  on  their  way;  if  they  arrive  at  their 
place  of  ultimate  destination,  and  come  into 
the  poesession  of  the  vendee,  there  is  an  end 
of  the  vendor's  rights  over  them.  CJumdler 
V.  FutUm,  60  D.  183. 

The  right  ceases  where  the  goods  are 
shipped  on  board  a  vessel,  appointed  by  the 
vendee  to  be  transported,  not  to  his  resi- 
dence or  to  be  received  by  him,  but  to  other 
markets.  NewhaU  v.  Vargas^  29  D.  489 ; 
Rowley  v.  Bigehw,  23  D.  607. 

The  vendee  may  defeat  the  right  of  stop- 
page by  sale  of  the  goods  to  a  bona  fdt  pur- 
chaser for  valuable  consideration,  accompa- 
nied by  a  transfer  of  the  bill  of  lading ;  it  is 
not  neoessarv  that  the  purchaser  be  ignorant 
of  the  fact  that  the  goods  have  not  been  paid 
for ;  if  he  takes  bwia  /Stie,  without  a  knowl- 
edge for  any  such  circumstances  as  would 
render  the  bill  of  lading  not  fairly  and  hon- 
estly assignable,  he  acquires  a  good  title  as 
asamst  the  consignor.  Chandler  v.  FuUon, 
60  D.  188 ;  but  the  purchaser's  knowledge 
of  the  original  insolvency  bears  in  the  ques- 
tion of  his  good  faith.  Loeb  v.  PeUr$,  35  K. 
17. 

The  rifi^it  of  stoppage  is  not  absolutely 
defeated  oy  a  mortgage  or  pledge  of  the 
floods  by  the  purchaser ;  for  if  the  mortgage 
IS  mafle  bona  Jide,  the  vendor  may  still  re- 
sume his  interest  in  them,  subject  to  the 
rights  of  the  mortgagee,  and  will  have  a 
right  to  the  residue  which  may  remain  after 
satisfying  the  mortgagee's  claim.  Chandler 
V.  FuUon,  60  D.  188. 

A  vendor  delivered  to  the  vendee  a  bill  of 
parcels  for  goods  lying  in  public  store,  to- 
gether with  an  order  on  the  store -keeper  for 
their  delivery.  Heid,  that  the  vendor  had 
not  the  right  of  stoppage  acainst  a  person 
purchasing  bona  fide  for  a  valuable  consider- 
ation.     HolUngiioorlh  v.  Napier,  2  D.  268. 

•When  the  right  to  effBct  stoppage  inirimMUu 
,  see  note.  60  R.  51-67. 


Plaintiff  sold  goods  to  C  and  delivered 
them  to  a  earner.  Defeudant,  a  constable, 
holding  an  execution  against  C,  levied  on, 
and  seized  the  goods  while  in  the  earner's 
possession  and  paid  the  freight  ehaiges 
thereon.  Plaintiff  demanded  the  goods 
from  defendant,  without  paying  or  tender- 
ing the  amount  of  the  freight  charses,  and 
bemg  refused,  brought  replevin*  Meld,  1. 
That  plaintiff's  right  of  stoppage  in  IransUu 
was  not  terminate  by  the  levy  and  seizure ; 
but  2.  That  the  lien  for  freight  charges,  to 
which  defendant  had  rightfiQly  succeeded, 
was  prior  to  plaintiff's  right,  and  that  plain* 
tiff  could  only  brins  replevin  after  discnarg- 
ing  that  lien.    Rv3eer  v.  Donowmt  19  R.  84. 

The  vendor  of  coods  shipped  them  by  de- 
fendant's railroadto  the  vendee  as  consianee, 
with  bill  of  lading  in  the  usual  form.  W  hile 
the  coods  were  in  transit  the  vendee  became 
insolvent,  and  the  vendor  notified  defendant 
to  stop  the  goods.  Shortly  after  such  noti- 
fication the  vendee  indorsed  the  bills  of 
lading,  in  the  usual  course  of  business,  to 
plaintiff,  who,  in  jgood  faith  and  without 
Knowledge  of  the  msolvency  or  of  the  stop- 
page, advanced  money  thereon.  Held,  that 
plaintiff,  on  tender  of  the  freight  and 
charges,  was  entiUed  to  receive  the  goods 
from  the  carrier  as  against  the  vendor. 
NewftaU  V.  CentralPae,  R.  R,  Co.,  21  R.  713. 

S  shipped  goods  by  railroad  to  R  at  A  sta- 
tion. When  the  goods  arrived  there  R  paid 
the  freight  charges,  receipted  for  the  goods, 
and  told  the  company's  a^ent  that  he  would 
leave  the  goods  with  him  until  he  could 
send  for  them.  Thereupon  L,  a  creditor  of 
R,  attached  tbte  goods.  Afterward  the  agent 
received  notice  from  S  not  to  deliver  the 

goods  to  R.  Held,  that  it  was  too  late  for 
to  exercise  the  right  of  stoppage  in  transit. 
Sangalcyfv,  Stix,  60  R.  49. 

68.  What  will  not.— The  vendor's 
i  right  of  stoppage  is  not  superseded  by  an 
attachment  of  the  goods  by  a  creditor  of 
the  vendee,  while  in  transit  in  the  hands  of 
a  common  carrier  or  forwarder.  Hauae  v. 
Judeon,  29  D.  377  ;  Naylor  v.  Dennie,  19  D. 
319 ;  Hepp  v.  Glover,  35  D.  206.  And  a  de« 
mand  of  the  goods  by  the  vendor,  while  in 
the  hands  of  a  levying  or  attaching  officer,  is 
a  sufficient  claim  of  them ;  and  this,  without 
reference  to  the  question  whether  the  goods 
but  for  the  levy  or  attachment  would  prob- 
able have  reached  the  vendee,  and  thus 
have  destroyed  tiio  vendor's  right.  Sctwyer 
V.  Joslin,  49  D.  768. 

A  sale  under  ^  JL  fa,  ux  attachment  pro- 
ceedings, of  goods  which  were  subject  to 
vendors  lien  or  right  of  stoppage,  will  not 
operate  to  the  prejudice  of  the  vendor  so  as 
to  defeat  his  prior  right,  but  he  will  be  en- 
titled, by  intervening  in  the  attachment 
proceedings,  to  have  the  nroceeds  applied  to 
the  satittfaction  of  his  debt  in  preference  t.i 
the  attaching  creditors,     ffcpp  v.  Closer,  S5 
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D.  ML  &  P.,  <yBrim  T.  ^orr^  77  D. 
284. 

Hm  rigM  of  tiqppago  It  adreiM  to  the 
consignee,  yet  fai  not  defeated  by  «  relin- 
qniahment  by  him  of  the  ooneignment. 
Navlor  v.  Demde^  19  D.  319. 

Ihe  right  ie  not  affected  by  taking  bille 
drawn  by  the  master  upon  the  yendee ;  nor 
by  the  receipt  of  a  commission  by  one  who 
becomes  responsible  for  the  yalne  of  goods 
•hipped  to  another.     HtwhaU  r.  Vargag^  29 

The  right  of  stoppage  is  not  defeated  hj 
showing  that  the  vendee  was  aotnally  in- 
solvent at  the  time  of  the  purchase,  unless 
it  be  shown  that  such  insolrenoy  was  known 
to  the  vendor,  and  he  contracted  with  snch 
knowledge.    O'Brim  t.  Nwrii.  77  D.  284. 

IIL    Wabbanths. 

00.  Implied  warranties,  goneral- 
ly.* — Warranties^  in  sales  of  personalty » 
are  of  two  kinds :  express  and  implied*  0§- 
good  V.  LeuiiM,  18  D.  317. 

Implied  warranties  arise  by  operation  of 
law,  and  they  exist  without  any  intention 
of  tiie  eeller  to  create  tbem.  They  are  oon- 
clnsions  or  inferences  of  law,  pronounced  by 
the  eonrt  upon  facta  admittea  or  proved  be- 
fore tiie  jury.    /& 

Lnplied  warranties  are  of  two  kinda: 
1.  Xtioae  untinctured  by  actual  fraud  or 
deceit,  as  a  warranty  of  title;  2.  Those 
where  fraud  and  deceit  are  their  very  es- 
ssnoe,  ae  where  a  seller  knowing  of  the  un- 
soundnees  of  an  article,  uses  artifice  to 
coneeal  such  defect  from  the  buyer.    /& 

In  all  salee  of  goods  there  is  an  implied 
warranty  that  the  article  corresponds  in 
specie  with  the  commodity  sold,  unless  there 
are  facts  and  circnmstances  showing  tiiat 
the  bu^er  took  upon  himself  the  risk  of  de- 
termining both  the  quality  and  the  kind  of 
the  go€>ds  purchased  by  him.  Borrekmi  r. 
Bevcm,  28  D.  86. 

Where  goods  are  sold  on  inspection,  there 
is  no  standard  but  identi^,  and  no  war- 
ranty imDlied  other  than  that  the  identical 
'gooas  oold,  and  no  others,  shall  be  deliv- 
ered. The  name  (pven  to  them  in  the  bill 
of  paroeb  is  then  immaterial,  for  faith  was 
placed,  not  in  the  name,  but  in  the  quality 
and  kind  disoovered  on  the  inspection ;  but 
if  there  be  fraudulent  concealment  or  misie- 
presentation,  the  case  is  different.  Carmm 
T.  Baime,  57  D.  659. 

Ko  implied  warranty  of  the  manufacturer 
exists  in  a  sale  between  merofaants.  Didib^' 
mm  T.  Ooy,  83  D.  856. 

Merchimts  are  bound  by  the  legal  usages 
of  merchants  as  to  sales  between  themselres. 
Pk 

Salee  of  goods  '*to  arrive  by  "  a  certain 
time  do  not  import  a  warranty  that  the 

*8ee  note  on  Implied  watrsnties  In  sales  of 
ehauels,  M  B.  181-1& 


goods  shall  arrive  by  the  day  named,  and 
evidence  that  by  the  custom  of  merchants 
the  words  "to  arrive  by"  a  certain  time, 
mean  "deliverable  by"  that  time,  is  inad- 
missihle  as  tending  to  change  tiie  legal  effect 
of  the  contract.  Eogen  v.  Wwdnff^  18  R. 
276. 

Impb'ed  warranties  in  sales  generally, 
discussed.     KM  v.  Lindieif,  89  B.  294. 

70.  Warranty  of  titla  *—  In  a  sale  of 
personal  property  there  is  an  implied  war- 
ranty in  respect  to  the  title  of  the  vendor; 
but  it  is  otherwiee  as  to  the  quality  or  sound- 
ness of  the  thing  sold.  Defreeu  v.  Trumpery 
3  D.  829 ;  Chum  v.  WoocU,  3  D.  740;  PerUg 
V.  Bal<^  34  D.  56;  LOe  v.  HoMiu,  51  D. 
115  ;  Fawcea  v.  Oibom,  83  D.  278  ;  Buri  v. 
Dewey,  100  D.  482 ;  and  a  promise  to  refund 
the  money  paid  is  implied  if  the  seller  has 
no  titie.  Bofion  v.  Faherfy,  54  1).  503.  But 
no  warranty  of  title  is  implied  where  an 
agent,  public  or  private,  sells.  Fornfthe  v. 
SiHe,  20  D.  218.  This  warranty  is  broken 
immediately,  if  the  vendor  has  no  title,  and, 
therefore,  in  such  case  the  statute  of  limita- 
tions begins  to  run  from  the  time  of  the  sale. 
ChoMeUor  v.   Wiggme,  39  D.  499. 

The  law  does  not  imply  a  warranty  of 
title  to  personal  property  not  in  the  vendor's 
possession  at  the  time  of  sale,  and  claimed 
by  another.  SeoU  v.  ffix,  62  D.  458 ;  ^un^ 
kiodom  v.  ffaU,  58  D.  765.  And  the  seller's 
subsequent  acqnisition  of  a  good  title  wiH 
not  inure  to  the  benefit  of  the  vendee.  Bat 
where  the  vendor  is,  at  the  time,  in  posses- 
sion of  the  thing  sold,  he  is  held  to  an  im- 
plied warranty  of  title.  ScranUm  v.  Claris 
100  D.  430. 

A  warranty  of  title  is  imj^lied  on  the  sale 
of  an  unnegotiable  <;ho8e  m  action,  and 
the  purchaser  acquires  the  right,  and  ss- 
sumes  the  risk  of  its  value ;  where  it  is,  in 
fact,  void,  the  bnyer  is  entitled  to  recover 
the  price,  although  the  seller  was  innocent 
of  any  fraud,  and  ignorant  of  the  defect. 
Accordingly,  when  a  land  warrant  was  sold, 
and  it  was  subsequently  declared  void,  the 
purchaser  may  recover  back  the  considera- 
tion paid.    Boyd  v.  Anderetm^  3  D.  762. 

One  who  sells  personal  property^  that  he 
does  not  own,  is  liable  in  assumpsit  on  his 
warranty.    Strong  v.  BameB,  34  D.  684. 

The  fact  that  a  horse  is  branded  with  the 
letters  "  U.  S."  is  not  mr  «e  proof  of  titie  in 
the  United  States.  Plummer  t.  I/ewdigale^ 
87  D.  479. 

The  seller  must  be  held  to  warrant  his 
titie  where  his  sale  of  sn  exclusive  riaht  to 
manufacture  and  sell  a  particular  article  was 
procured  upon  the  representation  that  he 
owned  the  exclusive  right  thereto^  and  that 
he  acquired  it  from  another  under  a  written 
agreement  which  he  exhibited.  Cotligcm  v. 
Hawkma,  94  D.  583. 

« Implied  warranty  of  title,  on  sale  of  chattels, 
seenote,62D.4CIM68. 
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A  lale  of  standing  timber,  by  the  owner 
of  the  freehold,  is  not  *  sale  of  a  chattel  in- 
terest, bnt  of  an  interest  in  land,  and  is  not 
eontrolled  by  the  doctrine  of  warranty  of 
title  in  sales  of  personal  property.  Sloemm 
T.  Smpmmt^  18  ft.  432. 

On  a  sale  of  chattels,  announced  as  made 
by  Tirtne  of  a  mortgase,  there  is  no  imj^ied 
warranty  of  title.  Ifanrk  r.  Lyfm,  87  B^ 
263. 

71.  Warranty  of  genuinanen.  —A 
▼endor  is  responsible  for  the  sennineneas  of 
a  bill  or  note,  which  he  sells  without  in- 
dorsing. Thompmm  r.  M<<hUkmgh,  77  D. 
644. 

One  who  eells  negotiable  bonds  impliedly 
warrants  their  aennineness,  and  incase  they 
are  forged,  is  liable  for  the  retnm  of  the 
pnrchase-moneT,  withont  any  offar  to  re- 
tnm snch  bonds,  and  although  the  veodee 
has  resold  the  bonds  at  a  greater  price. 
Smith  ▼.  McNair.  27  R.  117. 

On  the  sale  of  accounts  there  is  an  implied 
warranty  that  they  are  genuine  and  owing. 
Oikhitt  T.  imard,  38  K  706. 

A  warranty  is  implied  on  a  sale  of  drug*  by 
a  druggist,    /outs  v.  Oeorffe,  42  R.  689. 

A  Tender  of  personal  property  does  not 
fanpliedljf  warrant  that  the  article  sold  is  of 
the  species  or  kind  oontemplated  by  the 
parties,  where  the  sale  is  on  inspection,  and 
the  sendee's  knowledge'  is  equal  to  that  of 
the  yendor.    JDonf  y.  Orom,  80  D.  604. 

A  statement  made  in  good  faith  at  the 
time  of  the  sale,  by  the  Tendor,  that  seed  is 
of  a  certain  kind,  such  seed,  with  respect  of 
kind,  not  being  ascertainable  by  inspecticn, 
will  lay  a  ground  from  which  a  jury,  or  a 
eourt  having  powe:  to  pass  upon  facts  may 
faifer  a  warranty  as  to  kind.  WoleoU  t. 
M<mnL20  R.  425,  afiSrming  same  case,  13  R. 
438 ;  Van  Wfck  t.  AOen,  25  R.  136. 

The  plaintiff,  a  market  gardener,  bought 
Wakefield  cabbage  seed,  of  the  defendant,  in 
1881,  which  produced  a  good  crop.  The 
neit  year  he  asked  him  if  he  haa  '*  any 
more  Wakefield  cabbage  seed,  same  as  in 
im."  The  defendant  replied  that  he  had 
tome  of  the  old  stock,  and  produced  some 
■eed  In  enyelopes,  part  of  the  old  stock, 
which  the  plaintiff  1x>ught.  It  was  impos- 
sible to  distmguish  Wakefield  cabbage  seed 
by  its  appearance.  The  plaintiff  planted  the 
•eed,  and  the  crop  was  not  Wakefield  cab- 
bi^e,  and  was  almost  worthless.  Held,  that 
the  defendant  was  not  liable  in  damages. 
BMikr  ▼.  Baxier,  58  R.  738.  See  to  the 
contrary,  WhiU  v.  MUler,  27  R.  18. 

At  an  auction  sale,  the  auctioneer  stated  that 
the  article  offered  was  "  blue  yitriol,  sound 
and  in  good  order."  It  had  the  ajjpearanco 
of  that  article,  and  by  no  examination  prac- 
ticable at  the  time  could  it  be  discoTerea  that 
it  was  not  It  was,  in  fact,  what  was  known  as 
mixed  or  **  saltsbuicer  yitriol, "  composed  of 
%  small  portlcB  of  *M>lue  yitriol,"  the  residue 


being  green  yitriol,  an  article  of  much  smaller 
yalue.  The  defendants  having  bid  off  tiie 
property,  refused  to  take  and  pay  for  it,  on 
ascertaining  its  true  character,  and  it  was 
sold  again  on  their  account.  In  an  action 
to  recover  the  amount  of  the  loss  held,  that 
upon  these  facts  the  Jury  might  have  prop- 
erly inferred  that  there  was  upon  the  side  a 
warranty  that  the  article  sold  was  blue 
yitriol ;  that  it  was,  at  least,  the  duty  of  the 
court  to  submit  the  question  of  warranty  te 
the  jury,  instead  of  directing  a  verdict  for 
the  plaintifil  Held,  aUo^  that  there  was  a 
breach  of  the  warranty  ;  the  article  sold  hay 
ing  only  a  small  p|er  cent  of  blue  vitriol  in  it| 
and  being  not  an  inferior  article  of  blue  vit- 
riol, but  a  different  substance  with  a  small 
admixture  of  blue  vitriol  HawlAti  v.  Pmi* 
beriom,  10  R.  595. 

72.  Warranty  of  sonndn«M.*— A 
sale  of  property  for  a  sound  price  raises  a 
warranty  against  all  faults  known  and  un- 
known to  the  seller;  therefore,  if  a  negro 
had  about  him,  at  the  time  of  tiie  sale,  the 
seeds  of  a  disorder  which  occasioned  his 
death,  the  Ices  must  fall  on  the  seller. 
Tbrnrod  v.  ShooSfred,  1  D.  620.  But  the  rule 
does  not  extend  to  the  moral  qualities  of  a 
slave.    SnM  V.  MeCkUi,  10  D.  666. 

It  is  true,  as  a  general  rule,  that  a  sound 
price  warrants  a  sound  commodity;  but 
where  a  purchaser  is  informed  fully  of  all 
the  circumstances,  and  has  a  fair  opportunity 
for  information,  he  shall  be  bound  by  his 
contract,  however  disadvantageous  it  may 
be.     WMUi/Uldr.  McLtod,  1  D.  65a 

No  warranty  is  implied  from  a  sound  price 
on  an  executed  sale  of  a  chattel,  and  if  tnere 
is  no  fraud  or  express  warranty  the  buyer 
takes  the  risk  of  the  quality  and  oonditiou 
of  the  article.  JtfoMs  v.  Mead,  43  D.  676 ; 
JokntioH  V.  Cope,  5  D.  423 ;  Dean  v.  Jtfosoia 
lOD.  162;  JBuxiiiv.  00^75  D.  653;  Wmmm' 
T.  C&nieiiC,78I).  411. 

When  there  is  no  express  warranty,  and 
the  vendor  eella  a  thing  as  sound  which  is 
unsound,  having  a  latent  defect  unknown  te 
him,  he  is  not  answerable  to  the  buyer;  the 
law  will  not  raise  an  implied  undertaking* 
to  make  jrood  the  defect.  Weatmanland  ?• 
Dixon,  9  D.  763 ;  Weti  v.  Ommmglutm,  83  D. 
800;  McFarkmd  v.  Newman,  34  D.  4U7; 
AiMi  V.  Co^  75  D.  653 ;  Weimerr.Clmnem^ 
78  D.  411.  But  this  rule  is  not  universal, 
as  where  personalty  is  sold  by  sample,  ebai 
Osgood  V.  Lewii,  18  D.  317. 

In  the  sale  of  provisions  for  domestio  use 
there  is  an  implied  wamntv  that  they  ara 
sound   and  wholesome.      ran  BraeUm  ▼• 

*  Warranty  of  soBiidness  or  fltneas,  when  Im- 
plied, see  note,  6  D.  IIS-IU. 

Implied  warranty  that  chattel  Is  sound  and 
merchantable,  see  note,  1 D.  Si-«. 

Warranty  of  soundness,  whether  *nip1ted  fToas 
sonnd  price,  see  note,  4S  D.  680. 68L 

Warranty  of  horse,  what  la  and  efl^et  od  sea 
note.41R.40L  -^ -^ 
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fomia^  7  D.  339.     Otberwiae  on  ft  tale  of 

SoTidons  bought  to  bt  aold  Again.   Mo&u  ▼. 
tad,  43  D.  676. 

A  Tendor  of  rio«  sold  hero  ii  not  liable 
under  an  implied  warranty  for  a  defect  in 
ita  quality  of  sonndnesc  which  is  not  die- 
eoTered  until  ita  arrival  abroad^  and  which* 
if  it  existed  at  the  time  of  sale,  might  easily 
haye  been  detected  by  an  examination. 
ramUrhod  t.  MaeTagaou^,  2  D.  667. 

A  manufacturer  who  sells  goods  of  hit 
own  manufacture  impliedly  warrants  that 
they  are  free  from  any  latent  defeot  grow* 
ing  out  of  the  process  of  manufacture ;  but 
be  is  not  liable  for  any  latent  defeot  in  the 
material  which  ha  is  not  shown  and  cannot 
be  presumed  to  hare  known.  Ho§  ▼•  Sat^ 
Ufm,  78  D.  163. 

The  diflerenoe  between  the  dootrine  ol 
the  civil  law  and  that  of  the  common  law 
in  respect  to  implied  warranties  discussed. 
lb. 

When  one  sells  another's  horse  without 
his  knowledge^  and  warrants  his  soundness, 
and  the  owner  subsequently  accepts  the 
purchase- money,  he  malces  hinuelf  liable  on 
the  warranty.    Zone  v,  Dudleff,  5  D.  523. 

A  Tender  is  liable  for  selling  a  blind  horse 
at  a  sound  price,  without  declaring  his 
blindness,  if  it  was  such  as  not  to  be  dis- 
covered at  first  view,  ffugha  ▼.  jRobaimm^ 
15  D.  104. 

A  warranty  of  soundness  of  a  horse  is  not 
broken  by  a  curable  and  temporary  injury 
existing  at  the  date  of  the  sale,  not  injuring 
him  for  immediate  service.  It  seems,  however, 
that  the  warruity  is  broken  if  the  infirmity, 
although  not  permanent  or  incurable,  ren- 
ders the  animal  less  fit  for  present  use.  Holh 
ertt  V.  ^enJoM,  53  D.  169. 

78.  Warranty  of  quality. •—In  the 
contract  of  sale  the  law  implies  no  warranty 
as  to  tlio  quality  of  the  goods  sold,  although 
it  may  imply  a  warranty  of  title  where  the 
vendor  has  possession  at  the  time  of  sale. 
Lamer  ▼.  AtUd,  3  D.  680;  Srvnn  v.  MaxweH 
9.  D.  602;  ffpaU  v.  Boyle,  25  D.  276;  OeUy 
▼.  Bomurtej  54  D.  138.  Accordingly,  where 
one  sells  what  was  supposed  to  oe  bariUa, 
but  which  turned  out  to  be  kelp,  an  inferior 
article  much  resembling  it,  and  of  little 
valne,  he  does  not  warrant  the  genuineness 
of  the  article  in  the  absence  of  an  express 
warranty  or  fraud.    8weU  r.  Colgate^  11  D. 

266. 

Me^  representations  as  to  the  quality  of 
goods  sola  do  not  constitute  a  warranty. 
Wethenll  v.  yeilmm,  59  D.  741. 

There  is  no  implied  warranty  in  a  sale  of 
baled  hemp,  that  the  interior  of  the  bales 
corresponds  with  the  exterior.  In  the  ab- 
sence of  fraud,  the  vendee  cannot  recover 
damages  from  the  vendor,  on  aooount  of  a 
difference  between  the  interior  and  the  ex* 

•  Werrenty  of  quelity  in  execntocy  eontnisto 
of  siftle,  Me  uote,  86  D.  812^11. 


terior  of  the  bales.     Saiuburf  v« 
D.  437. 

An  imjplied  warranty  of  quality  in  a  sale 
is  not  raised  hj  the  fact  that  the  seller  knew 
the  purpose  for  which  the  goods  were  in* 
tended*  or  that  the  goods  were  not  present 
to  be  judged  of  by  the  defendants,  if  the  bad 
quality  ooold  not  have  been  deteeted  by  an 
examination,  and  it  was  nsoessary  to  put 
them  in  use  before  their  unfitness  could  b« 
discovered.    Diekaon  v.  Jordan,  53  D.  403. 

Implied  warranty  of  quality  does  not 
arise  where  purchaser  orders  goods  from  the 
seller*  and  nae  no  opportunity  ol  seeing 
them ;  in  such  a  case  the  pnronaser  eonsti* 
tntee  the  vendor  his  agent,  to  select  for  him, 
and  only  has  a  right  to  a  fair  eieretse  of  the 
vendor's  judgment  in  place  ol  his  own,  and 
he  has  no  cause  of  complaint  l^ecanse  of  a 
defect  in  the  goods  unless  there  be  fraud. 
Ih. 

A  seller  is  not  aaawerable  for  the  quality 
of  an  article  that  has  been  inspected  and  re- 
ceived by  the  bu;^,  provided  it  be  in  apeek 
the  thing  for  which  it  has  been  sold.  Jn^ 
niMMT.Orattf23T>.  111. 

The  practical  test  for  detemnning  whether 
an  article  is  inspeeis,  what  it  was  sold  for,  is 
that  it  be  merchantable  under  the  denomi- 
nation afi^ed  to  it  by  the  seller.    /A. 

A  sale  of  tobacco  as  being  of  '*  Parkin's 
crooked  brand,"  imports  no  warranty  as  to 
the  qualitv  of  the  tobacco,  further  than  that 
it  is  of  that  brand,  and  though  the  pur* 
chaser  agrees  to  pay  the  full  price  of  a  mer* 
chantable  commodity,  he  cannot,  on  discov- 
ering it  to  be  unsound  and  unmerchantable, 
offer  to  return  it  and  resist  an  action  for  the 

Erice,  if  the  tobacco  is  of  the  stipulated 
rand,  and  there  is  no  express  warranty,  cr 
knowledge  of  the  unsoundness  by  the  ven- 
dor.    HyaU  V.  Boyli,  25  D.  276. 

Delivery  of  any  tobacco  not  of  that  brand, 
however  excellent  its  quality,  would  not  in 
such  a  case,  be  a  compuance  with  the  terma 
of  sale.    7& 

When  an  article  is  sold  for  a  sonnd  price,* 
the  law  will  imply  a  warranty  that  it  is 
what  it  is  represented  to  be  in  regard  to 
quaUty.    Bailey  v.  NiekoU,  1  D.  83. 

A  contract  to  deliver  articles  at  a  future 
day,  whether  they  are  to  be  manufactured 
or  are  alreadv  on  hand,  implies  that  they 
must  be  merchantable,  at  least  of  a  medium 
quality  of  goodnees.  Howard  v.  Boey,  35 
D.  572.  S.  T.,  Bodgen  v.  NikM,  78  D.  290; 
Beed  v.  BandaU,  86  D.  305. 

A  warranty  of  a  fair  and  merchantable 
article  is  implied  in  an  executory  contract 
to  deliver  a  quantity  of  com.  Baboodt  v. 
Trice,  68  D.  560. 

Such  implied  wairanty  is  not  waived  by 
acceptance  of  the  com  by  a  warehouseman, 
or  by  the  purchaser  himself ;  and  such  an 
acceptance,  even  with  opportunitr  of  in- 
spection and  without  complaint,  only  raisee 
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«  pranmption  that  the  oocn  waa  of  tho 
foality  ooatexnplated  by  the  parties.    lb. 

Where  goods  are  sent  by  one  merohant 
vpoa  order  of  another,  there  is  an  implied 
warrant  that  the  goods  sent  are  snon  as 
were  ordered;  where  goods  are  so  sent 
without  a  special  order,  Imt  upon  a  general 
engsf^ement  to  forward  goods,  there  is  an 
imphed  wimnty  that  all  goods  sent  are 
trafoable  and  merchantable.  Branilif  ▼• 
l^omai,  78  D.  264. 

Tobacco  is  not  merchantable  where  it  ii 
not  well  eared  and  in  good  condition  when 
it  is  delivered,  but  is  wet,  sweaty,  and  rot- 
ten.   Beed  ▼.  JRandaU,  86  D.  805. 

Breach  of  contract  to  fnmish  in  future  a 
merchantable  crop  of  tobacco^  by  deliverinji; 
tobacco  that  is  wet,  sweaty,  and  rotten,  is 
Bot  a  breach  of  warranty,  mit  a  mere  non- 
oomplianoe  with  snch  ezecntory  contract. 
lb. 

The  plaintiib  contracted  to  mannfactore 
and  deuTer  to  the  defendant  "all  the  horn 
chains  they  mannfaotare."  The  chains 
manofaotored  and  ddiTcred  were  composed 
ef  ronnd  and  oval  links^  the  ronnd  links 
being  hoof  and  the  oral  links  being  horn ; 
and  m  an  action  to  recorer  the  contract 
price,— Aeft^  1.  That  the  words  ''all  the 
horn  chains  they  mannfactore  **  did  not  im- 
ply a  warranty  that  the  chains  should  be 
made  wholly  of  horn,  but  that  they  should 
be  the  article  known  in  the  markclas  "horn 
chains;"  2.  That  the  contract  called  for 
articles  ef  a  fair  merchantable  quality  and 
of  good  workmanship,  but  not  for  articles  of 
the  first  quality.  Sweat  ▼•  Shumwaif^  3  R. 

471. 

The  plaintifl^  at  Mobile.  Alabama,  or- 
dered tram  defendant  at  Connoi]  Blnflb, 
Iowa,  through  his  agent  at  Mobile,  "  choice 
■nsar-cnredj  canrassed  hams."  The  plain- 
tiff had  no  opportunity  to  inspect  them,  but 
they  were  snipped  at  Gonncil  Biuffs,  and 
payment  was  dsmanded  and  made  while  they 
were  in  transit.  Hetd,  that  the  hams  were 
warranted  to  conform  to  the  order,  and  de- 
fendant was  liable  for  a  breach.  Foreheimer 
▼.  Stewart,  54  R.  30. 

A  pork  packer  in  Dubuque,  Iowa,  sold  to 
a  dealer  in  Pottsrille.  Pa.,  "fira  car-loads 
fuUy  cured  sweet  pickled  shoulders,  f .  o.  h. 
Dubuque."  Upon  arrival  at  Pottsrille  the 
goods  were  found  to  be  unmerchantable.  In 
an  action  upon  the  implied  warranty,  the 
court  charged  that  the  defendant  was  bound 
to  furnish  pork  that  was  "sweet  and  sound 
and  in  fit  condition  to  be  sold  in  the  trade." 
Held,  error.    Byam  ▼.  Ulmer,  56  R.  210. 

74.  WarraxLty  of  adaptability  to 
use  intended.* — A  warranty  that  a  chat- 
tel is  fit  for  a  particular  use  is  ordinarily 
implied,  when  it  is   sold  for  such  a  use. 

•  Bee  note  on  the  implied  warnuity  that  artiele 
manuf  actmed  will  answer  the  purpose  Intended, 
MR.  104-114. 


Beai$r.  OinuUad,  68  D.  150;  Beat  t.  1S< 
56  R.  570;  Shielair  ▼.  ffathawM.  58  B. 
327. 

The  principle  of  implied  warranties  ie 
directed  only  against  those  secret  defects 

2;ainst  which  the  most  skillful  cannot 
ways  guard ;  and  where  the  seller  was  not 
gjuilty  of  any  fraud,  deceit^  misrepresenta- 
tion, or  ooncealment,  and  the  buyer  had 
opportunity,  by  the  exercise  of  ordinary 
diligence,  to  acquire  a  knowledge  of  auy 
fact  necessary  to  enable  him  to  form  a  cor- 
rect estimate  of  the  ▼alue  of  the  thing  he  is 
about  to  purchase,  the  law  will  not  raise  an 
implied  waranty  that  the  thing  should  an* 
swer  the  purpose  for  which  it  was  bought. 
Ctemoe^n  r.  Oould,  10  D.  668. 

Knowledge  by  the  yendor  that  tobaooo  is 
bought  for  sale,  imports  no  warranty,  it 
seems,  that  it  is  suitable  for  that  purpose, 
where  the  tobacco  is  of  the  particular  brand 
which  the  yendee  contracted  to  purchase. 
Buatt  y.  Bojifle,  26  D.  276. 

The  law  implies  no  warranty  in  the  sale 
of  a  Durham  oow,  that  she  will  proye  suit- 
able for  breeding  purpoeee,  altnouach  the 
price  paid  for  her  indicates  that  it  was  for 
that  purpose  that  she  was  bought.  Seott  y. 
Beiide,  35  D.  177. 

A  warranty  of  fitness  of  an  article  for  a 
specific  purpose  cannot  be  implied  from  a 
ukowledge  on  the  part  of  the  seller  that  the 
article  is  intended  for  such  purpose,  except 
where  the  yendor  ii  a  manufacturer.  BaH- 
UU  y.  HappocL  88  D.  428. 

Upon  tne  sale  of  a  Uye  cow  hj  a  farmer  to 
retau  butchers,  there  is  no  imphed  warranty 
that  she  is  fit  for  food,  although  he  knows 
that  they  buy  her  for  the  purpose  of  cutting 
her  up  into  beef  for  immediate  domestic 
Hmocard  y.  Bmenom,  14  R.  608. 

The  yendor  of  an  article  for  a 
purpose  does  not  impliedly  warrantlt  against 
Utent  defects  unknown  to  him,  and  which 
haye  been  produced  by  the  unskUlfulness  of 
the  manufacturer  or  preyious  owner,  with- 
out his  knowledse  or  fault,  except  where  the 
sale  is,  of  itself,  equiyalent  to  a  positive 
affirmation  that  the  article  has  certain  in- 
herent qujJities  Inconsistent  with  the  alleged 
defects.    Bragg  y.  MorriU,  24  R.  102. 

Thus,  where  defendant  sold  to  plaintiff  a 
shaft  for  the  purpose  of  driving  machinefpTf 
and  defendant  was  not  the  maker  of  the 
shaft,  but  had  turned  and  prepared  it  for 
the  pulleys,  and  the  shaft  at tenrard  broke 
by  reason  of  a  defect  in  the  original  manu- 
facture, not  caused  by  defendant,  and  not 
discoyorable  by  any  ordinary  inspection^  or 
examination, — hM,  that  there  was  no  im- 

Elied  warranty,  and  that  defendant  was  noi 
able.    /&. 

In  executory  contracts  to  fnmish  artidea 
for  a  neoifio  purpose,  there  is  an  implied 
warranty  that  the  artide  deliyered  shall' 
answer  the  purpose  for  whibh  it  is  designed^ 
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iaaflmieh  «•  the  porohaM  bM  Dofc  a&  cnpor- 
tudty  of  impeofaiig  or  testing  it.  If  loiind 
def eetire,  he  may  retom  it  in  «  reasonable 
time,  and  zeeorer  its  price  if  paid.  FUk  T. 
Tamk,  78  D.  787. 

In  eaoe  of  an  exeoatory  oontraet  fer  the 
mann&otore  of  articles  to  be  delivered  at  a 
fotore  day«  there  is  always  an  implied  war- 
ranty that  the  articles  deliyered  shall 
answer  thejmrpoee  for  which  they  were  de- 
ligned.  WoodU  «.  Whiim^f  09  D.  102. ;  8. 
P.,  Oet^  T.  RomOree,  64  U.  138  ;  BretOtm  ▼. 
DavU,  44  D.  769;  Rodgtn  r.  NUm,  78  D. 
290;  Peam  ▼.  Sabm,  91  D.  864;  Snow  r. 
Schomaeter  Mannf.  Co.,  U  K.  609;  Pokaid 
V.  MWer,  48  R.  730. 

Bat  the  mannfaotnrer  is  not  bound  to  for- 
Bish  the  best  that  are  or  can  be  made,  but 
cnly  snoh  as  are  nsnally  made  and  used,  and 
as  are  reasonably  fit  for  the  porpose.  BarrU 
T.  WaUe,  31  R.  694. 

The  mannfactnrer  of  an  article,  according 
to  specdfications  furnished  by  his  employer, 
does  not  impliedly  warrant  that  it  will 
answer  the  purpose  for  which  it  was  in- 
teaded  by  the  projector.  In  snch  case  the 
risk  is  on  the  latter.  BkkdU  t.  Sition,  35 
D.  141. 

A  chattel  was  sold  with  a  warran^  that 
it  was  fit  for  a  particular  purpose,  and  that, 
if  it  wae  not,  the  rendor  would  make  it  so. 
HMf  thnt  the  purchaser  oould  maintain  an 
action  on  the  warranty  although  he  had 
offered  to  return  the  chattel,  the  right  to 
return  being  in  pursuance  and  not  in  avoid- 
anoe  of  the  contract.  IGnibaU  S  Auttki 
Mfunif,  Co.  ▼.  Vnmam,  24  R.  658. 

Defendant  agreed  to  furnish  plaintiff  as 
many  bozee  as  they  should  need  to  pack 
manufactured  tobacco  during  a  certvu  sea- 
■cn  at  a  specified  time,  and  did  furnish  such 
bozee.  It  is  customary  for  tobacco  dealers 
to  rely  on  the  manufacturers  of  boxes  for 
the  selection  of  proper  material  and  not  to 
test  the  boxes  received  to  ascertain  if  they 
are  suitable.  The  boxes  f  nrmshed  by  de- 
fendant were  of  unseasoned  wood,  which 
caused  the  tobacco  packed  therein  to  mould 
and  deteriorate  in  value.  HM^  1.  That 
the  defendant  was  liable  as  upon  an  implied 
warranty,  that  the  boxes  were  suitable  for 
the  purpoee  of  packin|(  manufactured  tobao* 
CO  for  foes  from  their  not  being  suitable, 
end  2,  that  the  measure  of  his  liability  was 
the  damage  done  to  the  tobacco  by  ite 
moulding.    Oenl  t.  /ones,  34  R.  773. 

A  fanner  bought  of  a  miller  a  sack  of 
bran  for  his  cows.  Before  it  was  removed 
from  the  mill  two  copper  clasps  accidently 
fell  into  it,  without  negligence  on  the  mil- 
ler's pitft,  and  one  of  the  cows  swallowed 
them  and  was  killed  thereby.  The  bran 
was  part  of  a  quantity  on  hand  open  to  in- 
spection. There  was  no  express  warranty. 
BM^  that  the  buyer  had  no  remedy  against 
the  sellsr.    Lukens  v.  Frdmnd,  41  ft.  429. 
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75.  Whan  tlie  maxim  oav«at  empt- 
or  applies.* — QaoetU  empkr  is  a  maxim 
which  enters  into  every  purchase  where  the 
contrary  is  not  stipulated,  and  equity  can 
not  relieve  against  it.  lAghtif  v.  Shoib^  24 
D.  334. 

Warranty  of  quality  is  generally  not  im- 
plied in  executed  sales  of  goods,  but  in  the 
absence  of  fraud  or  express  warranty  the 
rule  is  ooueo^  empUiT.  Beime  v.  Dord^  65  D. 
321 1  WetheriU  ▼•  NeUaon,  69  D.  741. 

No  fraud  arises  upon  the  sale  of  unsound 
personal  property,  where  the  unsoundnees 
was  of  a  nature  to  be  perceived  by  the  eye, 
and  no  attempt  at  its  concealment  has  been 
made.  Stewart  v.  Duffin,  28  D.  348;  Magtm 
V.  CaO,  75  D.  653. 

The  rule  of  caveol  mnptor  requires  that  the 
vendee  shall  guard  against  latent  defects, 
by  demanding  a  warranty,  or  bear  the  loss 
himself.  W3ah  ▼.  Carter,  19  D.  473 ;  Dfajb- 
mm  V.  Jordan,  63  D.  408 ;  Brown  v.  OroM, 
72  D.  663;  BarUeU  v.  ffopjpock,  88  D.  4^; 
KofU  V.  UndU^,  89  D.  294. 

A  sale  of  a  spurious  and  worthless  article, 
frandulentiy  made  to  resemble  a  valuable 
commodity  for  which  it  is  sold,  will  not 
authorize  an  action  by  the  vendee  affainst 
hii  vendor,  who  is  ignorant  of  the  fraud,  and 
has  given  no  warranty.  WMk  v.  Carter, 
19  D.  473. 

The  fact  that  the  vendor  has  a  remedy 
over  against  the  person  from  whom  or 
through  whom  he  obtained  an  article,  does 
not  make  him  liable  to  his  vendee  for  defects 
therein,  in  the  absence  of  fraud  or  warranty. 
Hk 

The  rule  of  etweai  emptor  applies  to  every 
sale  of  chattels  where  the  poesessica  at  the 
time  of  the  sale  is  not  in  the  person  selling, 
if  there  is  no  express  warranty  of  titie ;  but 
where  the  possession  is  in  the  party  selling, 
and  he  sells  the  chattel  as  his  own.  and  for 
a  fair  price,  the  law  implies  a  warranty  of 
title.    Long  v.  Btdunf/boUom,  64  D.  1 18. 

A  purchaser  of  goods  must  attend  to  those 
qualities  of  articles  he  buys  which  are  sup- 
posed to  be  within  reach  of  his  observation 
and  judffmenti  such  as  where  the  articles 
are  equally  open  to  the  inspection  of  both 
parties ;  Imt  tlus  rule  does  not  apply  where 
the  purchaser  has  ordered  goods  of  a  certain 
character,  and  relies  on  the  judgment  of  the 
seller,  or  where  goods  of  a  certain  described 
quab'tjr  are  offered  for  sale,  and  when  deliv- 
ered do  not  answer  the  description  given  in 
the  contract  Brantley  v.  Thomas,  73  D.  264^ 

The  rule  of  caieeat  emptor  applies  to  a  pur- 
chase of  depreciated  bank  bilU  by  a  banker 
or  broker  who  deals  in  such  bills  as  an  arti- 
cle of  commerce ;  and  if  a  bill  purchased  by 
him,  after  ample  opportunity  to  examine  it 
and  satisfy  himself  as  to  its  value,  turns  out 
to  be  worth  less  than  the  price  paid  for  it^ 

*  Caveat  emptor,  rule  of,  when  applicable  to 
sslet  of  chattels,  aee  note.  90  D.  424-431. 
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the  Tt&dor  u  not  bound  to  mftko  it  good. 
BkidUep  T.  KenUtig,  74  D.  102. 

UnlM  the  Tendee  giye*  notioe  or  offen  to 
return  personal  prop^y,  his  remedy  to  re- 
eorer  oanutfes  on  tne  ground  that  the 
article  furnished  does  not  eorrespond  with 
the  oontraot^  where  it  is  ezeontory,  does  not 
rairive  his  aooeptanoe  of  the  property  after 
qnportanity  to  ascertain  the  defeot.  Beedr. 
/fffftrfffff,  80  D.  SOIL 

Where  an  article,  maanfaotored  in  accord* 
anoe  with  a  special  contract^  is  accepted  and 
retained  by  the  rendee,  he  will  be  uable  for 
the  full  contract  price,  there  being  no  war- 
ranty, and  the  defects,  if  any,  bei^  obvious 
and  patent ;  and  in  such  a  case  a  judsment 
obtained  by  the  yendor  for  an  unpaid  bal- 
ance of  the  contract  price  is  a  bar  to  an 
action  by  the  Tendee  to  recorer  for  a  breach 
of  the  contraok    OSmom  ▼•  Bmgham^  5  R. 


On  a  sale  of  personal  inroperty,  where  the 
purchaser  inspects  for  i*iin«*H  ^e  specific 
goods  sold,  and  there  is  no  express  warrantj^, 
and  the  seller  is  guilty  of  no  fraud,  and  is 
not  himself  the  manufacturer  of  the  goods 
■eld,  the  doctrine  of  ecutai  emptor  applies, 
although  the  seller  may  suppose  that  the 
goods  are  bought  for  the  purpoee  to  which 
thejNurchaser  applies  them,  tiighi  t.  Booon, 
aOR.639. 

70.  Whon  it  doM  not  apply.— The 
doctrine  of  caneai  emptor  is  founded  upon  the 
idea  that  a  purchaser  sees  what  he  buys, 
and  exercises  his  own  Judgment.  Where  he 
has  no  opportunity  of  exercising  this  iudg- 
nient»  but  relies  upon  the  judgment  of  the 
party  with  whom  ne  deals,  the  tendency  of 
the  modem  deeisions  is  to  imply  a  warranty 
of  quality.    Brantfey  v.  2%oiiuu,  73  D.  264. 

Tbrn  exception  that  where  there  is  no  cp- 
portnnil^  for  inspection  of  an  .article  by  the 
buyer,  there  is  an  implied  warranty  of  its 
f[uality,  applies  only  where  the  inspection 
is,  morally  speaking,  impracticable^  as 
where  goocu  are  sold  before  arrival  or  land- 
inc.    HfoU  V.  Bcyky  25  D.  276. 

That  the  inspection  would  beincouTenient 
or  difficult*  is  not  sufficient  in  such  a  case. 

Defects  Tisible  and  easily  discovered  will 
not  prevent  the  vendee's  recovery  therefor, 
if  the  seller  has  disguised  them,  and  by  his 
false  statements  has  induced  the  vendee  to 
buy.    Hanka  v.  McKet,  13  D.  266. 

Asthma  in  a  slave  is  not  a  disease  of  such 
visible  character  that  the  vendee  is  bound 
to  know  the  stage  to  which  it  has  reached. 
[b. 

The  exception  of  a  certain  disease  named 
in  a  bill  of  sale  with  warranty,  will  not  ren- 
der the  sale  binding  if  the  violence  of  the 
disftanfi  was  so  misrepresented  as  to  induce 
the  vendee  to  buy.    lb. 

The  rule  as  to  visible  defects  does  not  ap- 
ply where  the  property  sold  was  not  present 


at  the  sale,  and  where  the  vendee  was  obliged 
to  rely  upon  the  representations  of  the  ven* 
dor.    lb. 

The  rule  ol  ONeerf  tmptat  does  not  cover 
a  fraudulent  concealment  or  nusrenresenta- 
tion  by  the  vendor  of  any  materiai  faust  in* 
ducing  the  purchaser  to  buy.  Wkitu  v.  ifor^ 
ri$(m,  67  D.  6^8. 

Executory  contracts  of  sale  must  be  filled 
by  gooA^  lawful  merchandise,  of  suitable 
quaUty  and  kind.  The  ruleis  oaeeerf  wnciiCor, 
not  eoMcrf  rnnntor.  If  the  vendor  suee,  after 
being  notified  of  the  defects,  his  recovery,  if 
at  all,  must  be  on  a  quanium  memU  only. 
Howa^  V.  jBbey,  36  D.  672. 

In  the  lale  of  a  horse,  the  buyer  has  a 
right  to  inquire  if  the  horse  is  injured  in 
any  way,  and  the  seller,  if  he  msikes  any 
representation,  is  bound  to  disclose  the  truth, 
and  tiie  whole  truth,  as  far  as  he  poesessee 
any  knowledge  upon  the  subject,  and  this 
he  must  do,  not  partially,  but  rally  and  posi- 
tively.   Baker  v.  Seaham,  65  D.  724. 

It  is  erroneous  to  instruct  that  the  rule  of 
eaoetU  emptor  applies  to  a  case,  if  there  is 
any  evidence  in  the  case  which  requires  a 
determination  by  the  jur^  of  the  question 
whether  there  was  frand  m  the  sale.  Had* 
fey  V.  ClkdomOimnt^  Importing  Co.,  82  D.  464. 

An  instruction  that  the  rule  of  eooeal 
emptor  applies  to  a  case,  accompanied  by  gen- 
eral remarks  concerning  fraud  in  the  aale^ 
is  calculated  to  mislead  a  jurv  in  a  case 
where  there  is  evidence  of  fraud  proper  to 
be  considered  by  the  jury.    Hk 

Good  sense  and  law  more  readily  author* 
ize  a  finding  that  the  vendor  is  bound  to  dis* 
close  a  latent  intrinsic  defect  in  the  article 
sold,  more  peculiarly  within  his  knowledge, 
than  e&trinsic  facts  affecting  its  value,  as  to 
which  the  means  of  knowledge  was  equally 
accessible  to  both  parties,    /o. 

Whether  or  not  failure  of  vendor  to  dis- 
close a  material  latent  defect  known  to  the 
vendor  and  unknown  to  the  vendee  oon« 
stitutes  a  fraud,  is  generally  a  question  of  fact 
upon  which  a  jury  should  be  allowed  to  pass. 

Omission  to  disclose  a  latent  and  material 
defect  known  to  Hhe  vendor  and  unknown  to 
the  vendee,  is  merely  evidence  of  frand,  the 
effect  of  which  the  circumstances  may 
strengthen  or  destroy.    lb, 

77.  What  amounts  to  an  ezpreaa 
warranty.*  —  To  constitute  a  warranty, 
neither  the  word  "  warrant "  nor  any  par- 
ticular form  of  words  is  necessary;  it  is 
sufficient  if  the  language  used  was  made  and 
received  as  a  warranty.  Beetnan  v.  Bvck^ 
21  D.  671 ;  Kiniey  v.  FitmUick,  34  D.  108  ; 
BattdaU  v.  Thornton,  69 1).  56 ;  Wetmer  v. 
Clemtni,  78  D.  411. 

Any  affirmation  of  the  quality  or  oondi* 
tion  of  the  thing  sold,  not  uttered  as  matter 

•  Representationt  of  Tender, when  construed  to 
be  warranties,  see  notes.  16  R.  882486. 
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«f  opinka  or  belkC,  made  by  the  mUot  at 
ihm  tuna  of  tfaa  nlo,  for  iho  pnrooie  <d 
aasnruiff  tha  bfa^er  of  tho  tratli  ol  uio  f Mi 
affirmaOf  aad  indnoiiig  him  to  mako  the 
pnrehaae,  if  eo  reoeiyed  and  relied  on  by  the 
narohaier,  is  an  ezpreis  warranty.  Oigood 
▼.  Lewk,  18  D.  317  ;  Chapman  v.  Mwrch,  10 
D.  227  ;  JUmdaUw.  l%ormltm»  09  D.  66;  Hakn 
▼.  DooSUle,  86  D.  767. 

A  warranty,  to  be  Talid*  mut  be  made  at 
the  iime  of  aale;  or  if  made  afterwards, 
must  be  upon  a  new  consideration.  Towett 
▼.  Oatewoodj  83  D.  437. 

Tbm  Tendor's  statements  onght  to  be  re- 
tfardod  as  a  warranty  of  qnali^,  when  they 
form  the  sole  basis  of  the  sale,  there  beins 
no  opportimi^  to  examine  the  chattel,  ana 
■o  examination  in  fact  attempted;  when 
they  are  positiTeljr  made  with  reference  to 
matters  upon  wmch  the  Tendor  professes, 
and  is  soppooed  to  haTe,  knowledge;  or 
when  the  ohattel  was  bonght  for  a  particn- 
lar  use,  and  the  Tendor  Imew  that  the  vendee 
woold  not  buy  an  inferior  article.  BtaUr, 
OfautaMi.  68  D.  160. 

A  sale  note  or  bill  of  parcels  describing 
gooda  sold,  or  designating  them  by  a  name 
well  understood,  is  to  be  considered  a  war- 
ranty that  the  goods  are  what  they  are  so  de- 
ecribed  or  deswnated,  eren  where  the  goods 
are  examined  by  the  vendee  at  or  before  the 
eale,  if  they  are  so  prepared  and  present 
snob  an  appearance  as  to  deoeiTe  skillfnl 
dealere.  Haukaw  ▼.  Bobmt,  48  D.  867.  8. 
P.,  HaMingty.  Loverwg,  13  D.  420;  Osgood 
T.  Uwi§,  18  D.  317 ;  Bontkms  r.  Bevcm,  23 
D.  86}  JCeor^  v.  Dumam,  73  D.  179. 

A  deeeription  of  property  sold  ae  in  "good 
crder  and  oondition  "  is  eqaivalent  to  a  re- 
prcsontation  that  it  was  in  such  condition, 
and  the  seller  woald  be  guilty  of  fraud  if  he 
knew  it  was  not,  although  the  description 
is  contained  in  a  contract  of  sale  sinied  only 
by  the  purohaser  and  his  surety.  Bryani  r, 
Cndf.  68  D.  767. 

Affirmation  that  a  jack  is  a  good  and  sure 
foal-getter,  made  at  uie  time  of  the  sale  is 
euch  a  representation  of  fact  as  amounts  to 
a  warranty.    Lamme  ▼.  Ortgg,  71  D.  489. 

A  statement  is  a  contract  of  sale,  desorip- 
tave  of  the  tiling  sold,  if  intended  to  be  part 
of  the  contract,  is  a  condition,  ou  the  failure 
of  which  the  purchaser  may  repudiate,  or, 
if  a  reoission  has  become  impossible,  it  may 
be  treated  as  a  warranty,  for  the  breach  of 
which  damages  may  be  recovered.  WolcoU 
V.  MomU,  13  R.  438. 

A  statement  in  an  advertisement  of  sale  of 
railroad  lx>nds,  that  "the  road  is  in  success- 
ful operation,  and  earning  net  more  than 
the  interest  on  all  its  bonds,"  is  a  warranty 
that  the  road  was  on  a  paying  foundation, 
and  reffularlv  and  habitually  earning  net 
more  than  the  interest  on  all  its  bonds. 
Blake  ▼.  WaUon,  29  R.  683. 

If  the  facts  relied  upon  to  prove  an  •>• 


BeportOi 


▼olnine  I. 


press  warranty  rest  in  parol,  it  is  the  prov* 
moe  of  the  jury  to  determine  whether  such 
facts  amount  to  an  express  warranty  ;  but 
the  court  must  determme  whether  an  agree* 
ment  in  writtng  contains  an  express  war* 
ran^  or  not    Osgood  v.  Xnm,  18  D.  317. 

Whether  an  affirmation  amounts  to  a  war* 
ranty  is  a  question  for  the  jury,  and  a  bill 
of  sale  containing  the  alleged  warranty 
should  be  submitted  to  the  jury  for  deter- 
mination.    Kmley  V.  FUtpaiHek,  34  D.  108. 

Whether  a  statement  by  the  seller  at  time 
of  sale  that  a  '*  cow  is  all  risht '*  amounts  to 
a  warranty  of  soundness  of  we  oow  is  a  ques- 
tion lor  the  Jury.  TuttU  v.  Brown,  64  D. 
80. 

The  vendor's  statements  should  be  sub- 
mitted to  the  jury  to  determine  whether  they 
constitute  a  warranty  of  quality,  unless  it  is 
apparent  that  they  were  understood  by  the 
pitfties  at  the  time  as  amounting  to  nothing 
more  than  recommendations  and  matters  <h 
opinion  merelv,  and  the  vendee  was  still  left 
to  understand  that  he  must  examine  and 
jud^  for  himself  and  unless  there  ia  a  fatal 
▼ananoe.    Beais  v.  Ohutead,  68  D.  160. 

It  is  a  question  of  fact,  to  be  determined 
from  all  the  circumstances  of  tiie  case, 
whether  a  representation,  descriptive  of  the 
article  sold  by  a  name  by  which  it  is  known 
in  the  marked  is  an  expression  of  judgment 
or  opinion  only,  or  was  intended  as  a  war- 
ranty.    WoleoU  V.  Mount,  13  R.  438. 

The  vendor  of  a  mare  and  a  mule  had 
them  both  in  a  single  stall  where  defects 
were  not  easily  discoverable.  The  buyer 
being  about  to  examine  them,  the  vendor 
said  that  the  mule  had  once  kicked,  but  was 
sound.  The  buyer  being  inexperienced*  and 
relying  on  this  representation  in  the  pur* 
chase, — held,  that  the  representation  was  a 
warranty  covering  even  visible  defects. 
Kenner  v.  Harding,  28  R.  616. 

Defendant  sold  a  fertilizing  preparation, 
in  l>ags  with  tags  attached,  statins  the 
chemical  ingredients.  He  also  issued  oir* 
culars,  using  the  words,  "highest  stan* 
dard,"  "under  my  own  name  and  guaran* 
tee,"  '^  prepared  under  my  inspection  and 
control,  "  compounded  of  the  purest  mate* 
rials ; "  and  referring  by  name  to  the  chem- 
ist who  made  the  analysis,  adding  **  whose 
name  gives  a  warrant  for  its  high  charac- 
ter, "etc.  Held,  an  express  warranty,  not 
dependent  upon  the  correctness  of  the 
cliemical  analysis.  Robson  v.  Miller,  32  R. 
618. 

Where  a  piano  manufacturer  offers  by 
letter  to  sell  pianos  of  his  manufacture,  stat- 
ing terms,  and  directing  attention  to  an  ac- 
companying circular,  on  the  front  page  of 
which  IS  conspicuously  printed,  "Every 
piano  warranted  for  five  years,  "these  words 
constitute  a  warranty  that  each  piano  sold 
has  no  inherent  defect  of  materials  or  work- 
manship that  will  cause  it  to  break  or  give 
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wav  in  five  years,  bat  not  a  warranty  of 
■tyle  or  ffrade.  8woiw  t.  Sehomacher  Maauf, 
Oo.,  44  R1  609. 

On'  the  sale  of  a  patent  right  to  a  chnm, 
mannfactared  by  the  seUer,  he  exhibited  a 
sample  of  it,  stating  that  it  would  prodnoe 
batter  in  from  three  to  five  minates ;  ooold 
be  operated  by  a  child  five  or  six  years  old ; 
that  it  was  made  of  ioniper  wood,  and  that 
the  dasher  was  oickel^plated;  whereas  in  fact 
it  would  not  prodnoe  batter  in  less  than  ten 
minates,  was  too  heavy  for  children  to  work 
it ;  was  made  of  white  pine  and  painted,  and 
the  dasher  was  of  polished  iron.  Held,  a 
valid  warranty,  and  the  oonrt  ooaldnotpro- 
nonnce  the  discrepancies  so  plain  and  obvi- 
oas  as  to  avoid  it.    Tabor  v«  rtiia%  49  R.  804. 

78.  What  does  not. -—A  naked  aver- 
ment of  a  fact  is  neither  a  urarranty  itself, 
nor  evidence  of  one.  It  may  with  other  cir* 
camstances  be  taken  into  consideration, 
bat  the  jary  most  be  satisfied  from  the 
whole,  that  the  vendor  actually,  and  not 
oonstrnctively  consented  to  be  bound  for  the 
truth  of  his  representation.  McFarkmd  v. 
Neuman,  34  D.  497. 

No  express  warranty  arises  from  a  mere 
unfounded  naked  affirmation  of  soundness 
in  the  sale  of  a  chattel,  but  for  a  willful 
misrepresentation,  the  remedy  is  by  action 
OB  detido.     Wdmer  v.  Ckmeni,  78  D.  411. 

A  warranty  of  goods  after  the  sale  has 
been  completed  is  void,  unless  supported  by 
anew  consideration.  8ummenY»  Vantghan, 
9  R.  741. 

Where,  after  a  contract  for  the  sale  of  a 
horse  was  made,  and  as  tho  purchase-money 
was  about  to  be  paid,  the  seUer,  in  reply  to 
a  question  askea  by  the  purchaser,  said  that 
the  horse  was  sound,  we  affirmation  was 
held  not  to  be  a  warranty  of  quality,  having 
been  made  after  the  contract  had  been  en- 
tered into  and  not  having  been  intended  as 
tnch.    BrvAn  v.  AtcaeweU,  9  D.  802. 

A  statement  in  a  bill  of  sale  describine 
tobacco  sold  as  *'  good  first  and  second  rate 
tobacco,  accompanied  by  any  other  assur* 
ance  of  quaUtjr,  can  only  be  regarded  as 
what,  in  tiie  opinion  of  the  vendors,  was  its 
appropriate  designation,  and  not  as  an  an- 
dertaking  or  ^^'arranty  of  its  qualify.  ToweU 
V.  Oatewoody  33  D.  437. 

A  warranty  is  not  created  by  descrii>tive 
words  in  a  bill  of  sale  of  a  vessel,  contained 
in  a  carpenter*s  certificate  incorporated 
therein,  respecting  the  capacity  of  the  ves- 
sel.   Randall  v.  Thamton,  69  D.  56. 

79.  Mere  expression  of  opixiion  not 
enough.  — To  make  an  affirmation  at  the 
time  of  a  sale  a  warranty,  it  must  appear 
by  evidence  to  have  been  so  intended,  and 
not  to  have  been  a  mere  matter  of  jads- 
ment  and  opinion.  Enmn  v.  Maxwell^  9  D. 
602;  8weUY.  Oolgaie,  11  D.  266;  Kmley  v. 
fUtptOrkk,  34  D.  108 ;  Lamme  ▼.  Chregg,  71 
D.  489. 


A  warranty  may  be  created  without  the 
use  of  any  partiomar  words  or  form  of  ex- 
pression ;  but  there  is  a  distinction  as  to  the 
legal  effect  of  expressions  when  used  in  ref  • 
erence  to  a  matter  of  fact,  and  when  used 
to  express  an  impression  or  opinion.  ToweO 
▼.  Oalewood,  33  D.  437. 

A  positive  representation  relating  to  a 
matter  of  fact  constitutes  a  warranty;  as 
that  a  ship  is  an  American  or  French  ship^ 
or  that  the  crew  consists  of  so  many  hands. 
But  where  the  representation  relates  to  that 
which  la  a  matter  of  opinion  or  fan<^,  aa, 
for  example,  the  value  of  a  hone  or  paint- 
ing, it  is  to  be  regarded  as  an  expression  of 
opmion  rather  than  such  a  verification  of  a 
fact  as  will  amount  to  a  warranty,  unless 
that  idea  is  excluded  by  an  express  warrantr, 
or  such  other  declaration  as  leaves  no  doubi 
of  the  intention  to  make  a  warranty.    A 

A  statement  by  a  vendor  that  hogs  sold 
are  ''  suitable  and  proper  for  the  New  York 
City  market "  does  not  oonstitnte  a  war- 
ranty, but  is  a  mere  expression  ol  opinion. 
Barilett  v.  Hoppoch,  88  D.  428. 

80.  Bffect  of  express  wananty.  — 
An  express  warranty  of  property  cannot  be 
fairly  construed  to  intend  an  exclusion  of 
the  natural  implied  warranty  of  soundness. 
Eowtan  V.  OUSert,  5  D.  542. 

Scienter  of  the  vendor  is  immaterial  when 
there  is  an  express  warranty  of  the  goods, 
and  an  offer  to  return  them  in  due  time  after 
discoverine  their  unsoundness.  ffyaU  v. 
Bw/le,  25  D.  276. 

An  express  warranl^  includes  all  defects 
embraced  within  the  iangnage  of  the  war^ 
ranty,  although  of  a  natare  so  obvious  to 
the  senses,  that  the  buyer  might  have  in- 
formed himself  of  their  existence  by  exam- 
ination. Stuckjf  V.  Clplmm,  34  D.  590. 
Contra  see  QmnertvOle  v.  Wadlagh,  41  D. 
214;  Fisher  r.  Pollard,  75  D.  740. 

A  purchaser's  knowledge  of  tiie  existence 
of  a  defect  does  not  exempt  the  seller  from 
liability  upon  his  express  warranty  of  the 
soundness  of  a  chatteL  Siuekw  v.  CMmm, 
34  D.  590. 

Failure  of  the  vendee  of  personal  property 
to  return  the  same  upon  a  breach  of  a  cov- 
enant of  warranty  within  the  time  stipulated 
for  such  purpose,  vests  the  title  ab«>lutely 
in  him.    •/omMOS  ▼.  McLane^  43  D.  102. 

Plaintiff  can  recover  in  an  action  for  priee 
of  chattels  warranted,  but  which  do  not  con- 
form to  the  warranty,  no  more  than  the 
actual  value  of  the  chattels  at  the  time  of 
the  sale.     TuUle  v.  Proton,  64  D.  80. 

81.  Parol  warranties. —In  the  al> 
sence  of  fraud,  accident  or  mistake,  it  is  in- 
competent to  show  a  parol  warranty  of 
agricultural  implements  sold  by  a  written 
contract  containing  no  warranty.  MaM  v. 
Pearee,  43  R.  125. 

Where  the  parties  to  a  bill  of  sale  of  a 
ship  reduced  their  agreement  to  writmg  by 
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«  bill  of  lal*— AeU^  that  no  aetion  wopld  lie 
on  a  parol  wairanty  made  at  the  time  of 
•ale*  and  when  no  frand  was  alleged.  Mmur 
ford  T.  McPhermm,  3  D.  S39. 

A  skire  having  been  lold,  and  a  memo- 
randum given,  setting  forth  that  "for  the 
consideration  of  three  nnndred  dollars,"  the 
slave  was  sold,  and  that  the  seller  "woold 
warrant  and  defend  the  slave  aninst  the 
claims  of  all  persona,''  but  nothing  was 
stated  as  to  tne  soundness  of  the  slave. 
Beldf  that  the  buyer  oonld  not  be  permitted 
to  prove  and  recover  on  a  parol  warranty 
of  soundness.    SnuA  v.  WOUamit,  4.  D.  664. 


lei. 


IV.     Balms  Bt  Sampli. 

82.  What  oontftltutes  a  sale  by 
•ample.  —  Every  sale  of  packed  cotton  is  a 
sale  by  sample,  of  necessity,  and  by  estab- 
lished usage.    B  '^riiuxn  v.  Jenkins,  27  D.  158. 

Where  any  sale  of  cotton  is  claimed  to  be 
an  exception  to  this  rule,  the  burden  of 
proof  rests  upon  the  party  asserting  that 
tact.    lb, 

88.  What  does  not.  — A  sale  by  sam- 
ple does  not  take  place  when  the  purchaser 
of  several  bales  of  hemn  cuts  opeo  and  ex- 
amines some  of  them  and  has  ample  oppor- 
tunity to  do  so  with  the  rest.  In  such  a 
case  there  is  no  implied  warranty  that  the 
bales  not  examined  correspond  with  those 
examined.     Salisbury  v.  Siainer.  32  D.  437. 

84.  The  warranty  implied.  *  ->  A  sale 
by  sample  is  in  judgment  of  law  a  warranty 
that  the  bulk  of  the  conmiodity  corresponds 
in  kind  and  quality  with  the  sample.  Bee- 
Ue  V.  Bobert,  27  D.  132.  S.  P.,  Bradford  v. 
Maidy,  7  D.  122;  Boorman  v.  Jenkins,  27  D. 
158  ;  Brantley  v.  Thumas,  IZ  D.  264 ;  Z>H'iii- 
»on  V.  Oay,  83  D.  656 ;  FoU  v.  Bentleu,  4  R. 
<^2;  but  ^is  exception  to  the  common  law  rule 
of  caveat  emptor,  though  well  established, 
stands  on  no  principle.  Moses  v.  Mead,  43 
D.  676. 

A  sale  by  sample^  in  the  absence  of  fraud 
or  of  circumstances  indicating  that  the  sam* 
pie  is  to  be  taken  as  a  standard  of  quality, 
implies  no  warranty  of  quality,  but  only  that 
th«)  goods  are  of  the  same  kind  as  the  sam- 
ple and  merchantable.  Boyd  v.  Wilson,  24 
R.  176 ;  Fraley  v.  Bispham,  51  D.  486. 

A  warranty  that  a  bulk  of  goods  corre- 
sponds to  the  sample  in  quality  is  implied  by 
Uw»  where  the  circumstances  attenaing  the 
sale  satisfy  the  jury  that  the  parties  intended 
a  sale  by  sample ;  but  not  when  the  exhibi- 
tion of  a  portion  may  have  been  merely  in- 
tended to  aid  the  buyer  in  judgins  in  the 
quality  of  the  lot.  JSeime  v.  Dora,  55  D. 
321. 

A  sale  by  sample,  and  warranty  of  quality 
implied,  are  questions  of  intent  to  be  judged 
by  the  jury.    Th^  mere  facts  that  a  sample 

*S«1e«  bT  sample,  what  ooDstltutes,  extent  of 
the  wflrranty,  etc.,  see  notes,  7  D.  125-182 :  66  D. 
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was  shown,  and  that  personal  examination 
of  the  bulk  by  the  buyer  was  not  practicable, 
are  not  eonelaaive.    /A. 

Evidenoo  of  a  usage  of  the  local  market 
respeoting  sales  by  aample  is  not  admissible 
as  tending  to  show  what  was  the  intent  cf 
the  parties  to  a  particular  sale,  in  their  em' 
ployment  of  a  sample  in  their  negotiations 

There  is  no  implied  warranty  against  f 
latent  defect  in  manufaotured  goods  sold  by 
sample  by  a  merchant,  who  is  not  a  mann- 
facturer,  where  both  the  sample  and  tiif 
bulk  of  the  goods  contain  snch  defect,  and 
which  is  unknown  and  nndiscoverable  by 
examination ;  and  evidence  is  inadmissible 
to  show  that  by  usage  of  merchants  the 
seller  is  responsible  therefor.  A  commission 
merchant  who  makes  such  sale,  but  who  is 
not  authoriaed  to  siell  on  credit,  must  ao- 
connt  to  the  consignor  for  the  price,  witiioat 
deduction  for  such  defeet.  DiadsiMtm  v.  Qash 
83  D.  656. 

When  property  is  sold  by  sample,  the 
sample,  and  not  the  name,  or  other  descrip- 
tion by  which  the  property  is  designated,  is 
the  sole  standard  by  which  the  property  is 
to  be  tested.    Mauds  v.  Gross,  94  D.  62. 

85.  Bights  of  pnrohaaers.  —  The 
drawing  of  fresh  samples  by  a  purchaser  of 
packed  cotton  to  ascertain  if  they  corre- 
spond with  the  first  samples,  does  not  mako 
it  any  the  less  a  sale  by  sample,  and  the 
vendor  is  liable  on  his  warranty,  if  the  bulk 
of  the  cotton  does  not  correspond  with  the 
samples.    Beebee  v.  Robert,  27  D.  132. 

The  vendor's  ignorance  of  the  manner  in 
which  goods  sold  by  him  have  been  packed 
will  not  exempt  him  from  liability  for  the 
difference  between  the  value  of  the  packages 
in  their  actual  condition  and  what  it  would 
have  been  if  the  packages  had  been  uniform 
and  corresponded  with  the  samples  by  which 
the  sale  was  effected.  The  mesisure  of  dam- 
aiffes  in  such  cases  is  the  difference  in  value 
of  the  actual  contents  and  the  contents  rep- 
resented to  be  in  the  packages  at  the  time 
and  place  of  sale.  Fuller  v.  CoweU,  58  D.  676. 

On  a  sale  by  sample,  delivery  of  goods  to 
a  carrier  will  not  constitute  delivery  to  the 
consignee  so  as  to  pass  title,  and  make  the 
consignee  liable  for  them,  if  they  do  not 
correspond  in  quality  and  quantity  with  the 
order  ;  but  to  entitle  him  to  recover  in  such 
a  case,  the  consignor  must  show  that  the 
consiji^nee  actaally  received  and  accepted 
the  goods.     Barton  v.  Kane^  84  D.  728. 

On  a  sale  by  sample,  alleged  defects  of 
quality  in  soods  sent  to  the  purchaser  are 
waived,  and  acceptance  is  presumed,  if  the 
purchaser  does  not  return  or  offer  to  return 
them,  or  notify  the  seller  of  his  non-accept- 
ance of  them.    lb. 

The  fraudulent  procuring  of  the  adoption 
of  a  sample  in  a  sale  by  sample  will  preclude 
the  party  who  has  practiced  such  fraud  from 
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oomplaining  that  he  is  denied  any  adran- 
tage  of  his  wrong.  MatOe  ▼.  Oro$$,  94  D.  82. 
The  defendants  orally  agreed  to  bay  of 
the  plaintiff  two  oar-loads  of  barley  by  sam* 
pie.  The  barley  was  in  the  plaintiff^s  ele- 
Tator  on  a  pnblio  railway  track  in 
Minneapolis  leolding  to  a  point  near  the 
defendants'  brewery.  The  defendants  re- 
quested that  the  barley  be  sent  down  to 
tneir  brewery,  and  the  cars  were  sent  ao- 
oordingl^,  and  the  defendants  inspecting 
the  grain,  and  finding  it  inferior  to  the 
sample,  refused  to  accc^  it,  and  so  notified 
the  plaintiff.  JTeU,  that  there  was  no  de- 
livery and  acceptance.  Tcuflor  ▼.  Mueller, 
44  R.  199. 

V.    RufSDXBS  Bbtwxbn   Butsr  And 
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86.  Bifirhts  of  the  sailer,  generally. 
—  A  vendor  cannot  treat  a  sale  as  valid 
and  recover  judgment  for  the  price,  and  at 
the  same  time  repudiate  the  sue  for  fraud, 
and  proceed  to  recover  the  goods  from  third 
persons  to  whom  they  have  been  assigned 
tor  value.    Llofd  v.  Brewtter,  27  D.  88. 

A  vendor  of  goods  to  be  paid  for  by  note 
In  fwtitrOf  if  such  note  is  not  given,  may  sue 
immediately  for  a  breach  of  the  Bpecial 
agreement  and  recover  the  value  of  the 
coods  as  damaiges,  though  he  cannot  sue 
for  goods  sold  and  deliverisd  until  the  term 
of  credit  expires.  Hanna  v.  MUl$,  34  D. 
216. 

A  tender  of  the  purchase  price  after  de- 
fault by  failure  to  make  payment  at  the 
time  agreed  upon,  is  insufficient  unless  the 
costs  and  expense  of  the  vendor  in  taking 
eare  of  the  property  up  to  that  time  be  also 
tendered.    Cimman  v.  Hampton,  37  D.  511. 

A  vendee  ot  goods  merely  contracted  to 
be  sold,  but  never  actually  delivered,  has 
no  right  to  the  possession  of  them  until  the 
sale  is  consummated,  and  if,  before  consum- 
mation of  the  sale,  he  obtains  possession 
surreptitiously,  and  without  the  consent  of 
the  vendor,  the  latter  may  recover  it  again 
without  a  rescission  of  the  contract.  Jen' 
nings  v.  Oar/e,  66  D.  476. 

87.  Election  of  remedies.  —  A  vendor 
of  goods  on  whom  a  fraud  has  been  prac- 
ticed, may  elect  eitlier  to  affirm  the  sale, 
and  proceed  as  a  judgment  creditor,  or  to 
avoid  the  sale  and  follow  the  goods  into  the 
hands  of  one  who  has  not  parted  with  value 
on  the  faith  of  them.  Lloyd  v.  Brewtter^  27 
D.  88. 

The  vendor  may  elect  to  consider  the  con- 
tract at  an  end  if  the  vendee  disavows  all 
property  in  the  goods  aod  refuses  to  pay  for 
them.     Maddnley  v.  McGregor,  31  D.  522. 

The  seller,  upon  refusal  of  the  purchaser 
to  receive  and  pay  for  eoods  sold,  may  keep 
the  goods  and  recover  by  proper  action  the 
difference  between  their  value  at  the  time 
and  place  of  delivery  and  the  contract  price ; 


or  he  may  sell  them  with  due  preoautloD 
and  diligence,  and  then  sue  for  and  recover 
the  difference  between  the  price  received 
and  the  contract  price ;  or  he  may,  upon 
making  an  actual  cr  constructive  delivery 
of  the  goods,  recover  the  full  contract  price. 
Webber  v.  Minor,  99  D.  688. 

88.  Seller's  risrht  of  action  for  the 
price.  —  1.  The  right  </  aeHon,  —A  party 
who  violates  the  provisions  of  the  patent 
law  by  making  and  selling  a  patented  arti- 
cle cannot  maintain  an  action  to  recover 
the  purchase  price  thereof.  BeU  v.  BouneUp 
56  D.  601. 

A  pat  ty  to  whom  credit  is  origihally  given 
b^  the  vendor  is  liable  for  the  payment  to 
him  of  the  amount  credited.  Wa&ue  ▼. 
Wortham,  57  D.  197. 

The  Maine  act  of  1861,  a  211,  sec  16, 
denies  the  right  to  maintain  any  action  of 
which  spirituous  liquors  may  be  regarded 
in  any  manner  as  the  subject-matter.  Lord 
V.  Chadboume,  66  D.  290. 

No  action  can  be  maintained  for  the 
value  of  liquors  held  in  violation  of,  and  for 
the  purpose  of  violating  that  act.    lb. 

An  action  cannot  be  maintained  for  the 
jnrice  of  s  dods  sold  to  be  paid  for  by  a  spe- 
cific arti<&  of  personal  property,  unless  the 
buyer  has  retused  to  deliver  the  specific 
article  after  a  proper  demand.  McBain  v. 
Austin,  82  D.  705. 

A  proper  demand  sufficient  to  sustain 
action  for  price  of  goods  sold  b^  partner- 
ship, and  to  be  paid  for  by  a  specific  article, 
cannot  be  made  by  one  partner  without  an 
order  from  his  copartner,  if  the  latter  made 
the  sale,  and  stipulated  with  the  buyer  that 
the  article  should  not  be  delivered  except 
upon  his  order,  and  the  buyer  was  unaware  of 
the  partneimhip.    lb. 

The  vendor  may,  notwithstanding  his  ex- 
ercise of  the  right  of  stoppage,  maintain 
an  action  against  the  vendee  for  goods  bar- 
gained and  sold,  provided  he  be  ready  and 
willing  to  surrender  the  goods  according  to 
the  terms  of  the  original  contract.  Patten*e 
Appeal,  84  D.  479. 

Where  goods-  are  sold  to  one  for  the  use 
and  benefit  of  another,  by  whom  they  are 
received  and  used,  the  latter  cannot  be  held 
therefor  merely  upon  his  acknowledgment 
of  the  correctness  of  the  account  and  his 
oral  promise  to  pay  it.  Hendrkke  v.  Bobin' 
ton,  31  R.  382. 

If  one  sells  goods  in  fact  to  a  seoocd,  sup- 
posing that  the  sale  is  really  to  a  third 
through  the  second  as  his  agent,  and  solely 
in  reliance  on  the  third,  although  the  second 
sells  them  to  the  third,  the  first  cannot  re- 
cover therefor  from  the  third.  Stoddard  v. 
Ham,  37  R.  36U. 

Where  a  seller  of  goods  ffives  credit  to 
the  buyer,  until  the  latter  snail  be  able  to 
ship  them  to  a  certain  place  and  receive  le- 
turns,  he  cannot  maintain  an  action  for  tJi* 
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priee  thmeof,  vntii  lofflmimt  tima  has 
eUpted  for  the  retmns  to  bo  nooiTod ;  bat 
*  man  gratuitoiiB  oztenaioii  of  delay,  made 
after  the  ooatiaot  waa  othenriee  oom^te, 
will  not  aibot  the  seller'e  right  to  lOO.  irad' 
fordy.  Marimty,  46  D.  264. 

2.  Fonn  qf  adiuL  ^The  Taliio  of  an 
article  eold  may  be  reooveted,  either  in  debt 
or  MehUatUB  astumpsit,  {nrovided  the  ▼endor 
was  to  be  oompenaated  in  money  ;  and  it  ia 
not  neoeaaary  that  a  prioe  ahoold  be  agreed 
upon  for  an  artiole  told  and  delireied  in 
order  to  maintain  either  of  thoae  aotiona. 
JeMu  ▼.  Biehardbom,  22  D.  82. 

Where  the  rendor  of  goods  oannot  re- 
eorer  on  a  written  oontraot  of  sale  thereof* 
and  there  has  been  a  delivery  of  some  of  the 
goods  sold*  he  may  reooyer  the  valne  of  the 
goods  ao  deUvered  on  a  ^uaHtm  vcJebanL 
Bum  ▼.  Norton,  60  D.  618. 

ImiMatm  asnamptU  for  goodaaold  and  de- 
Urered  doea  not  fie  where  none  <Hr  a  part 
only  of  the  goods  haye  been  aoeepted  by  the 
porohaaer  i  the  seller's  remedv  is  an  action 
of  neeial  ffiiimijMif  for  goods  bargained  and 
sold,  not  for  goods  sold  and  deUyered.  A^ 
woodw.  Imoom^  89  D.  713. 

Deliyery  to  and  acceptanoe  by  porohaaer 
ef  any  mirtaon  of  goods  bargained  for  will 
satiaiy  uie  statnte  of  franda ;  bat  to  author* 
ias  the  maintenance  of  a  salt  for  goods  sold 
and  deliTered*  there  mast  be  a  deuyery  and 
acceplanoe  of  all  the  gooda  aaed  for.    lb, 

Fnad  will  yitiate  any  contract,  and  if  the 
eontraot  be  yoid,  on  the  ground  of  fraud, 
the  party  may  waiye  it,  and  bring  an  action 
of  aamtmpuL  Accordingly,  where  on  a  sale 
the  yendor  takes  the  note  of  a  third  person, 
payable  at  a  future  day«  in  payment  at  hia 
own  riak,  and  there  ia  a  fraudulent  repre- 
sentation by  the  yendee  as  to  the  note,  the 
vendor  may  bring  hia  action  immediately  for 
gooda  aold  and  deliyered.  WUUon  y.  Forttt 
i  D.  196. 

89.  ICattemof  dslInuM.  — 1.  Inga^ 
craL  —  Damagea  for  ezpenae  incurred  by  the 
yendee,  in  aending  for  and  not  obtaining  the 
ehattela  aold,  may  be  recouped  in  an  action 
by  tiie  yendor  for  tiie  price.  Ook  v.  SwanaUm, 
62  D.  288. 

The  yendor  cannot  reooyer  the  price  of 
gooda  aotni^y  deliyered,  althonga  they 
were  reoeiyed  and  uaed  by  the  yendee, 
where,  by  the  contract  of  sale,  the  yendor 
waa  to  deliyer  a  certain  quantity  in  each  of 
three  auoceasiye  months,  and  the  only  quan- 
tity deliyered  waa  leaa  than  required  by  the 
contract    CaOm  y.  Tobia;  84  D.  183. 

The  defendant  cannot  avoid  payment  on 
the  ground  that  the  sale  waa  in  mud  of  the 
sell^'a  craditora.  Oarf  v.  /oeo&son,  80  R. 
614. 

In  an  action  to  recover  the  value  of  goods 
aold  by  a  verbal  oontraot,  void  by  atatute  of 
franda,  the  vendor  proved  delivery  to  the 
vandecv  wharenpon  the  vendee  offered  tiie 
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contents  of  a  telegram  which  he  had  at- 
tempted to  send  to  the  vendor,  to  show  that 
he  oeolined  to  accept  the  goods.  The  offer 
waa  rejected,  on  the  ground  that  the  ven- 
dor had  not  been  diown  to  have  received 
the  telegram.  Held^  on  appeal  that  the  acta 
of  the  vendee  at  the  time  of  the  receipt  ef 
the  ^ooda,  and  hia  bonajide  attempts  to  com« 
municate  his  rejection  of  them  to  the  ven* 
dor,  were  material  and  competent  to  rebut 
any^  presumption  of  acceptance  arising  from 
their  retention.  OauOBim  v.  HeUman,  7  R» 
461. 

2.  lUegaUtif  <if  the  safe.*  — The  aeller'a 
mere  knowledge  that  the  buyer  ia  purchaa* 
ing  a  thing  with  criminal  intent,  to  put  it  to 
an  unlawful  uae.  does  not  defeat  his  action 
for  the  prioe,  on  the  principle  of  denying 
reUef  to  a  party  In  pcari  delicta.  Thus  one 
who  seUa  atock  to  a  corporation,  although 
he  knowa  that  the  corporation  is  purchasing 
to  seU  again  at  a  speculation,  contrary  to  a 
penal  provision  in  the  charter,  may  never* 
theleas  recover,  on  an  implied  oMsumptU,  the 
value  of  the  stock;  otherwise  when  the 
contract  provides  for  the  illegal  use  of  the 
thing  solo,  or  when  the  seller  does  any  act 
to  promote  it  Trae^  v.  Tabnoffe^  67  D.  132. 
S.  P.,  WaUaeer.  Xori, 32  R.  516. 

In  an  action  for  the  price  of  a  billiard 
table  it  ia  no  defense  that  it  may  be  used  for 
gambling,  unices  it  was  sold  under  a  con- 
tract that  it  was  so  to  be  used  ;  and  knowl- 
edge of  such  intended  use  will  not  be  in- 
ferred from  the  fact  that  it  waa  accompa- 
nied by  a  pool  set  and  rulee  for  its  use. 
Bruntwkk  v.  VaUeau,  32  R.  119. 

It  is  no  defense  to  a  note  given  for  a  horse 
that  the  horse  was  purchased  for  use  in,  and 
was  actually  uaed  m,  the  bonfederate  aer- 
vioe  in  the  civil  war.  WoUoub  v.  Zorfc,  82 
R.  616. 

Oooda  were  sold  and  delivered  by  plaintiff 
to  defendant  In  an  action  for  the  price,— 
held,  that  the  fact  that  plaintiff  was  a  whole- 
sale dealer,  and,  during  the  time  when  the 
^ooda  were  aold,  had  not  paid  the  special  tax 
miposed  by  act  of  Congress  of  1864,  ch.  178» 
sec.  79,  did  not  invalidate  the  sale  or  pre- 
vent a  recovery.  Lamed  v.  Andrewt,  8  IL 
846. 

8.  WmU  f^  UUe  in  vendor,  —  The  pur- 
chaeer  of  goods  cannot  set  up  vendor's  want 
of  titie  as  a  defense  to  an  action  for  the 
price,  if  the  true  owner  has  not  recovered 
the  property,  unless  the  vendor  fraudulently 
represented  himself  to  be  the  owner,  know- 
ing such  representation  to  be  false.  Caee  v. 
HcUl,  36  D.  605.  B.  P.,  Sumner  v.  Oray,  88 
D.  39. 

In  an  action  for  the  price  of  personal  prop- 
erty, it  ia  a  valid  defense  that  the  purohaser 
discovered  after  the  sale  that  the  vendor  had 

*8ale  of  goods  for  illegal  purpose,  when  a  de^ 
fense  to  action  for  the  purehase  price,  ase  note. 
8S  B.  122-127.  f    -^  -^  uwi^ 
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■o  titU,  and  being  threatened  with  rait  by 
tfa«  tnie  owner,  paid  him  the  price*  the 
vendor  being  inieWent.    MaOenM  ▼.  Maaon, 

4.  Oljections  io  the  c(mgideraiioH.^  A  ma- 
ehaser  from  a  treBpasser  who  has  oat  logs 
on  another's  land,  without  license^  having 
notice  of  that  fact,  and  expressly  assuming 
the  risk,  cannot  resist  an  action  for  the 
price,  on  the  ground  that  there  was  no  con- 
sideration, or  that  the  consideration  was 
unlawful    Baker  r.  Pofj^e^  26  D.  640. 

Partial  failure  of  consideration,  or  breach 
of  warranty,  or  deception  in  the  quality  or 
value  of  goods  sold,  may  be  shown  in  mitiga- 
tion of  damages,  in  an  action  to  recover  Uie 
purchase  price,    Perk^  v.  BcUch,  34  D.  66. 

Mere  inadequacy  of  ooosideration  without 
warranty  or  fraud  is  no  defense  to  the  pay- 
ment of  a  bill  or  note  given  for  the  purchase- 
price  of  ffoods,  and  since  the  unsoundness  of 
the  artuue  sold  relates  only  to  the  adequacy 
of  the  consideration,  this  can  furnish  no  de- 
lense.    Eagan  v.  Cc^  76  D.  663. 

6.  Breach  qf  warranty,  — In  an  action  for 
tho  price  of  articles  sold,  the  defendant^  by 
way  of  equitable  defense^  may  give  evidence 
ef  a  warrant  of  the  articles,  and  a  breach 
thereof,  without  his  having  offered  to  return 
the  articles,  or  his  having  given  notice  to 
the  plaintiff  to  take  them  away.  Steiglemati 
V.  JiffrkM.  7  D.  626. 

Wherever  a  defendant  can  maintain  a 
«ross  action  for  damages  on  aoconnt  of  a 
defect  in  personal  property  purchased  by 
lum,  or  for  a  non-compliance  by  the  plaintiff 
with  his  part  of  the  contract^  he  may,  in  de- 
fense to  an  action  on  the  note  given  for  the 
pnrcdiase  money,  claim  a  deduction  corre- 
sponding with  the  injury  sustained.  In  tiie 
ease  of  real  estate,  the  rule  may  be  others 
wise.    PedLen  v.  Moore,  21  D.  649. 

Defendant,  in  an  action  for  the  agreed 
price  of  goods,  is  entitled  to  an  allowance 
u  the  assessment  of  damages  of  the  differ- 
ence between  the  oontraot  price  and  the 
value,  where  the  property  proves  inferior 
Ui  quality  to  that  which  the  vendor  expressly 
agreed  to  furnish ;  bat  he  is  not  entitled  to 
a  further  allowance  of  the  amount  which  he 
has  lost  by  losing  the  sale  of  the  property  at 
a  profitable  advance,  MeAipm  v.  Lee^  30 
D.  609. 

A  vendee  may  show  breach  of  warranty 
in  an  action  for  the  price  of  goods  sold,  in 
redaction  of  damages,  but  must  make  out 
such  a  case  as  would  warrant  a  recovery  in 
an  action  therefor.  Miaoer  v.  Cobmrn,  46  D. 
230. 

A  vendee  may  recoup  his  damages  for 
breach  of  warranty  of  quality  in  an  action 
by  the  vendor  on  a  promissory  note  si^on 
by  the  vendee  for  the  price.    UeUff  v.  Mmm 
tov^.  64D  188. 

Breach  of  warranty  is  a  defense  under  the 
general  issue  in  osmnqMiic  on  promissory  notes 


given  for  the  purchase  price  of  the  property 
warranted,  though  executed  subsequent  to 
the  time  the  contract  of  warranty  was  made. 
Faktmer  v.  SmUh,  66  D.  611. 

The  deipree  of  polish  of  machinery  will  not 
alone  entitle  defendant  to  deduction  from 
the  amount  of  notes  given  for  the  purchase 
price  of  the  machinery,  unless  it  is  a  mate- 
rial, substantial  defect  and  something  more 
than  a  mere  matter  of  fancy,  except  the  pol- 
ish was  contemplated  by  the  parties  at  the 
time  of  the  origmal  contract,  and  so  formed 
a  part  of  the  consideration  thereof.    Ih. 

inferiority  in  quality  of  an  article  sold  to 
that  which  it  was  represented  to  be,  is  not 
a  defense  in  OMuntpeii  for  the  pricey  if  the 
article  has  been  received  and  used.  AUkomM 
V.  NMb,  18  D.  23a 

Breach  of  warranty  of  quality  of  chattels 
cannot  be  set  up  by  way  of  defense,  recoup- 
ment, or  counterclaim,  by  the  acconmioda- 
tion  indorser  of  a  note  given  for  the  price  of 
the  chattels  in  an  action  against  him  there- 
on.   OiUeapk  v.  Torramee^  82  D.  366. 

A  claim  for  damages  for  breach  of  war- 
ranty in  a  sale  does  not  rest  upon  a  failure 
of  the  consideration  of  the  contract  on  which 
the  action  is  founded,  but  is  a  distinct  claim 
which  may  be  set  up  by  way  of  defense  or 
counterclaim  in  an  action  for  the  price,  or 
by  a  separate  action,  the  election  to  do 
which  reste  in  a  principal^  and  cannot  be 
made  by  a  surety ;  though,  it  seems,  a  suretf 
would  be  relieved  in  equi^  in  case  of  insol- 
vency of  his  principaL    Hk 

6,  Fraud  ar/aue  repreMiilalioiis.— -False 
representotions  by  a  vendor,  which  are  not 
shown  to  have  indnced  the  purchase,  and 
the  falsity  of  which  the  vendee  might  have 
discovered  with  diligence,  do  not  oonstitate 
a  fraud  avoiding  a  promissory  note  eiven  for 
the  purchase-price.  WUSame  v.  Bidte,  10  D. 
693. 

In  an  action  for  the  price  of  goods  sold  with 
warranty,  fraud  may  be  set  upi  under  the 
general  issue,  though  the  fraud  consisted  in 
representotions  as  to  the  quality  of  the 
goods,  which  were  not  covered  by  the  war^ 
ranty.     OomiemfUle  v.  WadkiffK  41  D.  21f 

The  vendee  may  prove  in  defense,  deceit 
on  the  part  of  the  vendor,  and  tiiat  the 
article  is  of  no  value ;  or  he  may  show  a 
partial  unsoundness,  in  mitigation  of  dam- 
ages.   Harmon  v.  Sandermm,  46  D.  278. 

Proof  that  the  chattel  was  valudeas,  and 
that  the  representotions  made  at  the  time  of 
the  aale  were  fraudulent,  Ib  necessary  to 
warrant  a  verdict  for  defendant,  however 
far  the  evidence  might  have  extended  in 
mitigation  of  damages.     Ih, 

Unsoundness  or  fraud  may  be  given  in 
evidence  as  a  defense,  answenng  the  whole 
demand  or  in  mitigation  of  damases,  in  a 
suit  on  an  original  contract  of  saie^  either 
upon  a  warranty  as  to  the  goodness  of  the 
article  sold  or  upon  a  fraudulent  misrepre* 
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defenfle,  and  must  be  pleaded  affirmatiTely. 

91.  What  evidence  la  admissible 
and  sufficient.  —  Evidence  that  glass  sold 
is  German  cylinder  glass  was  not  snob  as 
wonld  be  known  in  tbe  market  among  those 
conversant  with  the  trade,  as  answering  to 
that  description,  is  admissible  in  an  action 
for  the  price,  but  evidence  that  it  was  not 
merchantable  is  inadmissible.  Mixer  v.  Cky- 
bum,  45  D.  230. 

General  nsages  of  trade  are  competent 
evidence  in  an  action  for  the  price  of  goods ; 
snch  as  a  usage  that  where  glass  is  sold  in 
boxes  the  risk  of  broken  glass  is  on  the 
buyer,    lb. 

A  sale  and  delivery  of  goods  may  be  es- 
tablished by  the  deposition,  with  the  bill  of 
|;oods  annexed,  of  one  who  was  employed 
m  the  vendor's  store  at  the  time  of  the  pur- 
chase, and  who  went  to  the  vendee's  store 
with  the  bill  and  identified  a  portion  of  the 
goods.  The  vendor's  book  of  original  en- 
tries need  not  be  prodnoed.  8m»A  v.  Smith, 
60  D.  51. 

To  maintain  a  general  count  of  tudebiUxhu 
assumptU  for  goods  sold  and  delivered, 
proof  of  an  actual  delivery  to  and  accept- 
ance by  the  purchaser  of  the  goods  sued  for 
is  essential.    Aiwood  v.  Imoom,  89  D.  713. 

Where  property  is  sold  and  delivered  to 
be  paid  for  upon  a  resale  if  the  property  is 
not  returned  in  a  reasonable  time,  a  resale 
will  be  presumed.    Blow  v.  Spear,  97  D.  412. 

In  an  action  to  recover  the  purchase - 
money  of  an  article  made  under  contract, 
the  defense  was  that  the  article  was  not  like 
the  sample.  Held,  that  evidence  was  ad- 
missible of  the  difference  in  the  results  pro- 
duced by  the  sample  and  the  imitation,  as 
corroborative  of  their  inherent  difference. 
TUUm  V.  MilUr,  5  R.  373. 

92.  What  is  not.  —  Evidence  of  a  sale 
of  goods  to  be  paid  for  by  a  "satisfactory 
note "  will  not  support  a  declaration  on  a 
sale  for  the  purchaser's  note  ''to  the  order 
of,  and  indorsed  bv,  a  person  who  should  be 
satisfactory  "  to  we  vendor,  there  being  no 
evidence  of  a  usage  attaching  such  meaning 
to  the  words  used  at  the  uile.  Hanna  v. 
MHU,  34  D.  216. 

No  warranty  is  implied  on  a  sale  of  chattels 
for  a  sound  price,  that  they  are  merchant- 
able or  sound ;  and  evidence  that  tiiey  are 
not  as  pood  as  articles  usually  sold  for  that 
price,  IS  inadmissible  in  an  action  for  the 
price.     Mixer  v.  Ccbum,  45  D.  230. 

In  an  action  for  the  price  on  a  sale  by  sam- 
ple, where  the  defense  is  set  up  that  the 
?;ood8  were  inferior  to  the  sample,  and  unfit 
or  use,  it  is  erroneous  to  admit  evidence  on 
the  part  of  plaintiff  that  other  goods  of  the 
same  kind  were  sent  by  him  at  the  same  time 
to  other  purchasers,  who  made  no  com- 
plaint of  toeir  quality,  ^ofios  v.  Kame^  84 
D.  72a. 


.station  of  its  valne.  Principle  applied  to 
a  building  contract.  MeCorHit  v.  Jjoby,  47 
D.560. 

Pecuniary  injury  sustained  from  fraudu- 
lent misrepresentations  as  to  the  quality^  of 
an  article  sold  may  be  est  up  in  an  action 
by  tbe  vendor  on  a  promissory  note  given  for 
the  purchase  price,  not  as  a  matter  of  set-off, 
bat  as  an  equitable  defense  pro  ieunio,  spring- 
ing from  failure  of  consideration.  Price  v. 
Lewis,  55  D.  536. 

The  vendee  may  set  up  willful  miarepie- 
sentation  and  deceit  to  resist  a  recovery, 
and  by  proving  a  failure  of  the  considera- 
tiouy  ahow  that  inequity  and  good  conscience 
the  plaintiff  ought  not  to  recover.  Weinur 
T.  OemetU,  78  D.  411. 

A  vendor  is  guilty  of  fraud  which  may  be 
pleaded  as  a  duense  to  an  action  for  the  price 
when  the  thing  sold  has  a  latent  defect  of 
which  be  is  aware,  but  which  he  fails  to 
diedose  to  the  vendee,  though  he  knows  that 
the  latter  is  acting  upon  the  supposition  that 
no  m6h  defect  exists.  In  tms  case,  it  is 
error  to  strike  out  an  answer  settins  up  such 
defense.  CecU  v.  Spurger,  82  D.  140.  Contra 
see,  Fremel  v.  MilUr,  10  K.  62. 

90.  Bnles  of  pleading.— A  complaint 
which  alleges  that  defendant  is  indebted  to 
plaintiff  in  a  specified  sum,  for  soods  sold 
and  delivered  by  plaintiff  to  defendant  at' 
his  request,  at,  etc.,  and  that  there  is  now 
due  to  plaintiff  from  defendant  a  sum  speci- 
fied, for  which  he  demands  judgment,  is 
sufficient  under  the  New  York  coae  of  pro- 
eednre.    AUen  r.  PaUermm,  57  D.  542. 

In  an  action  on  a  contract  of  sale  of  a 
quantity  of  ''sound rice,"  the  seller,  in  order 
to  recover  on  the  contract,  must  show  that 
the  rice  was  sound.    Ryh  v.  itorion,  60  D. 

6ia 

A  plea  ■nbstantially  avers  false  warranty 
and  damages  for  its  breach  when  it  avers 
that   the   seller's    representations   of   the 

aualitjr  of  the  goods  sold,  upon  which  the 
efendant  relied  in  purchasing,  were  untrue, 
snd  that  the  seller  Knew  them  to  be  untrue 
at  the  time  of  making  them,  and  knowinsly 
made  them  with  intent  to  defraud  the  de- 
fendant, and  sets  out  various  particulars  in 
which  the  representations  proved  to  be  un- 
troe.     Cunningham  v.  SmUh,  60  D.  333. 

A  plea  averring  untrue  representations  of 
quality  is  defective,  and  properly  rejected, 
u  it  does  not  aver  a  warranty  of  the  Quality 
of  the  goods,  nor  knowledge  in  the  plaintiff 
ef  the  falsi^  of  his  representations,  nor  the 
sse  by  him  of  any  fraud  or  art  to  disguise 
or  conceal  the  true  quality  of  the  goods.   lb. 

Denial  of  a  sale  of  a  horse  raises  an  issue 
only  on  the  sale  in  point  of  fact,  and  not  on 
the  legality  of  such  sale.  Findey  v.  Quhh, 
86D.  98. 

Facts  tending  to  establish  the  defense  that 
a  Mle  was  made  on  Sunday,  and  is  there- 
loie  void,  eonstitate  new  matter  by  way  of 
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Common  rvpntation  is  not  admissible  to 
show  that  the  seller  of  goods,  which  were 
bought  for  an  illegal  purpose,  knew  the  pur- 
pose to  which  they  were  to  be  put,  nor  to 
show  his  intention  to  participate  in  the 
wrongful  act  Hedges  t.  Wailaee,  92  D. 
497. 

93.  Anurant  recoverabla.  —  The 
plaintiff  is  entitled  to  recorer  the  amonnt 
the  articles  were  worth  at  the  time  of  the 
sale,  without  regard  to  their  subsequent 
value.    mU  T.  Hm,  1  D.  206. 

A  vendee  who  accepts  a  consignment  of 
goods  upon  which  the  prices  are  marked,  is 

S resumed  to  have  taken  them  at  the  Ten- 
or's prices  as  marked,  or  as  stated  in  an  ac- 
companying invoice,  unless  it  should  appear 
from  a  custom  with  which  both  are  acquaint- 
ed, or  from  the  course  of  previous  dealing 
between  the  parties,  that  the  vendee  had  a 
right  to  reduce  the  prices  according  to  the 
estimated  value  of  the  goods  at  the  place 
of  consignment.  MUcheB  v.  MeBee^  36  D. 
264. 

If ,  on  a  sale,  credit  is  stipulated  for,  there 
can  be  no  recovery  except  tor  the  sum  due 
according  to  the  contract,  when  the  suit  is 
commenced.  Bradford  r.  MaHmry,  46  D. 
264. 

A  vendor  or  workman  may  recover  what 
the  thing  or  work  is  worth,  where  it  is  of 
some  use  and  value  to  the  employer  or 
vendee,  though  improperly  done  and  not 
within  the  stipulated  tmie.  ZkuU  v.  lUh, 
48  D.  387. 

The  stipulated  price  of  ohaitels  actually 
delivered  may  be  recovered,  after  deducting 
damages  sustained  by  non-delivery,  when 
the  vendor  cannot  deuver  the  whole  of  the 
quantity  sold.    Cole  v.  Swaneton,  52  D.  288. 

The  measure  of  damages  for  breach  b^  a 
vendee  of  a  contract  of  purchase,  in  refusmg 
to  receive  property  when  it  is  t^dered  him 
under  the  contract^  is  the  difference  between 
Hs  contract  price  and  its  market  value  at 
the  time  it  was  tendered.  JOder  v.  KeUe^, 
76  D.  176;  Pitttimrffh etc  B'y  Co.  v.  Beds,  19 
R.  713;  Dwig^  v.  Chrh  48  R.  140. 

The  vendee  is  not  bound  to  pay  for  an  ar- 
ticle, valueless  as  purchased,  and  for  the 
purpose  for  which  it  was  purchased ;  and  it 
IS  no  answer  for  the  vendor  to  say,  in  an  ac- 
tion by  him  upon  a  note  given  for  the  price, 
that  uie  vendee  has  something  which  can 
be  made  useful  in  some  different  manner,  or 
for  some  other  purpose.  Cragm  v.  Fowler, 
80  D.  680. 

Vendors  who  sue  for  price  of  goods  ob- 
tained by  fraud  can  recover  oiily  what  is 
due  at  the  commencement  of  the  action ; 
although  they  might  have  treated  the  sale 
as  a  nullitjry  and  reclaimed  the  goods  at 
onoe,  while  in  the  possession  of  the  vendee, 
before  the  term  of  credit  had  expired. 
JaaeU  v.  Shoreif,  97  D.  686. 

94.  Sellers'  rig^ht  of  action  f6r  buy* 


refkaaal  to  complete  purehaee.*— 
If  a  vendee  has  accepted  a  portion  of  a  quan* 
ti^  of  goods  contracted  for,  and  they  prove 
interior  to  those  stipulated  for,  he  cannot  for 
this  reason  refuse  to  accept  the  residue; 
but  if  the  residue  prove  inferior,  he  may  re- 
fuse to  accept  them.  Cohen  v.  PUtU,  25  R, 
203. 

A  purchaser  signed  and  delivered  to  the 
seller  a  written  a^;reement  to  buv  shares 
of  stock  from  him  on  specified  terms. 
The  seller  did  not  sign  but  orally  agreed 
to  sell  on  those  terms.  The  seller  ten- 
dered the  stock  and  requested  the  pricey 
but  the  purchaser  declined  to  fulfilL  la 
an  action  to  recover  the  purchase  price^ 
held,  that  the  action  was  maintainable ;  thai 
the  seller  might  thus  sue,  or  he  might  sell 
the  stock,  apply  the  proceeds  and  recover 
the  balance ;  or  retain  the  stock  and  recover 
the  difference  between  the  contract  price  and 
the  market  price  as  damages.  Ifaeon  v. 
Decker,  28  R.  190. 

96.  for  deceit  of  buyer  in  in- 
ducing the  ealat— Trespass,  replevin,  or 
trover  may  be  sustained  by  a  vendor  whoae 
goods  have  been  obtained  from  him  by  a 
Fraudulent  purchase.  Carp  v.  HoUxUkig,  37 
D.828. 

.    Possenion  of  the  tme  owner  cannot  be 
divested  by  a  tortious  or  fraudulent 
lb. 

A  fraudulent  vendee  of  goods  and  his  as- 
signee thereof  for  benefit  of  creditors  are 
liable  to  a  joint  action  by  the  vendor  to  re- 
cover possession.  NkhdU  v.  Mickael,  80  D. 
269. 

Where  one  buys  goods  intending  not  te 
pay  for  them,  the  vendor  may  recover  the 
goods  from  his  assignee.  Bekiktg  v.  FratU> 
Ixnd,  41  R.  630. 

A  vendor  may  maintain  replevin  for  goode 
which  he  has  been  induced  by  fraud  to  sell, 
against  a  purchaser  from  the  vendee  who 
was  a  conspirator  in  the  fraud,  or  who  had 
notdce  of  it,  although  the  vendor  transferred 
the  vendee's  note  for  the  price  for  valuer 
and  never  reclaimed  it»  the  note  not  having 
been  negotiated  by  the  vendor  with  sn^ 
knowledge  or  under  such  eiroumstanoee  aa 
to  amount  to  an  affirmance  of  the  sale. 
Manning  v.  Albee,  92  D.  736. 

A  contract  for  the  purchase  of  goods  ca 
credit,  made  with  intoit  on  the  part  of  the 
purchaser  not  to  pay  for  them,  is  traudulent  i 
and  if  the  purchaser  has  no  reasonable  ex- 
pectation of  being  able  to  pay,  it  is  equiva- 
lent to  an  intention  not  to  pay.  TaioU  v. 
ffendermm,  27  R.  601. 

But  where  the  purchaser  intends  to  pay 
and  has  reasoDable  expectations  of  being 
able  to  do  so^  the  contract  ii  not  fraudulenl^ 

*  Remedy  of  manufacturer  when  purchaser  te» 
fuses  to  accept  the  goods,  see  note,  M  D.  eiS-eflr« 

t  Qoodii  fraudulently  purchased,  right  of  ve^ 
dor  to  reclaim,  see  elaborate  note.  SI  D.  lOUnt 
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although  the  pnrohaeer  knowt  himself  to  be 
ineolTent  and  does  not  disclose  it  to  the 
▼sudor,  who  is  ignorant  of  the  fact.    lb. 

Where  a  vendor  rescinds  a  sale  of  goods 
ca  credit  for  fraud,  the  remedy  is  trover  or 
r^erin,  and  oiatmpnt  will  not  lie  until  the 
expiration  of  the  term  of  credit,  onless  the 
goods  have  been  converted  into  money  or 
money's  worth.  KeUogg  t.  Turpie,  84  B. 
163. 

Where  one  knows  himself  to  be  insolvent, 
and  bnvB  goods  on  credit^  ooncealing  that 
fact  and  intending  not  to  pay,  and  falsely  re- 
presenting himself  to  be  a  mayor,  the  seller 
may  recover  the  goods  from  him.  Des 
Farge$  t.  Pugih,  63  R.  446. 

96.  Buyer**  tieht  of  aetlon,  gener- 
•rally.  — The  vendee  most  show  that  he 
was  rrady  to  pay  according  to  the  stipula- 
tions td  his  contract  of  purchase,  before  he 
oan  sustain  an  action  against  the  vendor  for 
non-performance,  and  this  is  true  whether 
the  vendor  was  ready  and  able  to  perform 
or  not    McGehee  v.  IRU,  29  D.  277., 

Tmvei  or  detinue  cannot  be  maintained 
by  a  purchaser  asainst  his  vendor,  until  he 
has  paid  or  tendered  the  entire  considera- 
tion for  the  property  bought.  JenninfftT, 
FhmagamdOb.  683. 

One  who  receives  and  sells  stolen  prop- 
er^ may  be  held  liable  for  damages  in  a 
civil  action,  although  it  does  not  appear  that 
the  felon  has  been  prosecuted  for  the  theft. 
Swn  V.  ffuk,  64  D.  300. 

The  price  paid  for  a  stolen  chattel  may 
be  reoovered  from  the  thief,  in  cumrnpsU, 
although  the  thief  has  not  been  tried  for  the 
felony.     Barton  v.  Fahert^,  64  D.  603. 

The  buyer  may  recover  for  breach  of  con- 
tract without  showing  his  readiness  to  pay 
the  pnrchase  money,  where  a  mutual  con- 
tract had  been  made  between  buyer  and  seller 
for  tlie  sale  and  purchase  of  a  horse,  but  be- 
fore the  execution  of  the  contract  the  seller 
disposes  of  the  horse  to  another  party.  Hear- 
Hasv.  ir»/&mi«,  67  D.  263. 

The  vendee  may  recover  a  chattel  from 
the  vendor  retakins  posseteion  for  non- 
payment of  an  installment  of  the  purchase- 
money,  but  not  rescindine  the  contract, 
upon  paying  the  balance  due,  where  the 
contract  makes  the  price  nayable  in  monthly 
installments,  and  proviaes  that,  upon  de- 
fault as  to  any  installment,  the  vendor  may 
retake  the  property  and  at  his  option  ter- 
minate the  contract,  there  being  nothing  to 
indicate  that  time  is  of  the  essence  of  the 
contract.    MHier  v.  Steen,  89  D.  124. 

In  a  sale  of  a  drug  establishment,  if  the 
purchaser  has  no  knowledge  of  the  business 
and  relies  on  the  seller's  statements  as  to 
the  value,  and  the  seller  knows  of  such  reli- 
ance, and  those  statements  are  false,  to  the 
purchaser's  injury,  although  the  seller  be- 
lieved them  true,  the  purchaser  may  be 
relieved.    Bower  v.  Fam^  36  R.  662. 


97.  Buyer's  action  for  seller's  fail- 
ure to  deliver.— 1.  Eight  of  acUon  and 
defemea.  —  A  special  action  on  the  case  is 
the  only  proper  action  to  bring  against  ven- 
dors who  wrongfully  detain  and  sell  goods 
already  sold  to  another.  FaUen*9  Appeal, 
84  D.  479. 

The  vendee  may  at  any  reasonable  time^ 
after  vendor  has  stopped  goods,  enforce  his 
daim  to  them  by  payment  of  the  purchase- 
money,  accordim|(  to  tiie  terms  of  the  origi- 
nal contract.     /& 

Where  goods  have  been  ordered  of  a  firm, 
the  purchaser's  acceptance  at  thirty  days 
received,  the  goods  separated  from  the  com- 
mon stock  and  packed,  and  the  invoice  de- 
livered, it  is  a  closed  contract,  and  the  titie 
to  the  goods  vests  in  the  purchCser,  subject 
to  the  vendor's  right  of  stoppage  m  traMUu, 
or  to  abandon  the  contract  for  the  insolvency 
of  the  purchaser.  And  where  the  sellers 
afterwards  refuse  to  deliver  the  goods  be- 
cause cash  was  not  paid  instead  of  an  accept- 
ance given,  they  will  be  liable  in  damages. 
Barker  v.  Maim^  96  D.  373. 

Acceptance  and  use  of  wares  or  goods 
without  complaint,  funushes  a  strong  pre- 
sumption of  a  waiver  of  all  objections  on  ao- 
oount  of  defective  construction  or  delay  in 
delivery.    Daoie  v.  Fi^  48  D.  387. 

A  vendor  contracting  to  deliver  goods  at 
the  depot  of  a  common  carrier  cannot  excuse 
nuu-performance  by  proving  that  the  vendee 
did  not  furnish  a  place  at  the  depot  for  the 
deposit  of  the  goods,  as  this  is  the  vendor's 
duty.    Eckel  v.  Murphey,  63  D.  607. 

The  right  of  action  of  the  buyer  for  the 
seller's  failure  to  deliver  part  of  the  goods 
is  not  waived  by  the  parties  subsequently 
oontracting  anew  for  a  sale  of  such  goods^ 
including  the  quantity  already  delivered, 
MeKrdgJa  v.  Dufd>yp,  66  D.  370. 

2.  Denuund  atiarf/utoL  —  On  a  promise  to 
deliver  goods,  a  demand  before  action 
brought  ii  indispensably  necessary.  Bemure 
V.  Howard,  1  D.  583. 

A  contract  to  deliver  cumbrous  articles  on 
demand,  is,  in  legal  construction,  a  contract 
to  deliver  on  reasonable  demand ;  and  evi- 
dence showing  a  reasonable  demand  proves 
necessarily  a  demand  at  the  proper  place. 
Higgine  v,  Emmons,  13  D.  41. 

Ihe  silence  of  a  party  on  a  demand  of  the 
articles  which  he  has  contracted  to  deliver 
on  demand,  is  equivalent  to  a  refusal.     lb. 

3.  Jieadmeae  to  receive  and  pay,  —  In  an 
action  on  a  breach  of  agreement  to  deliver 

goods,  whore  the  defendant  agreed  to  de- 
ver  to  the  plaintiff  or  his  agent  at  a  cer- 
tain place,  payment  to  be  made  on  delivery, 
it  is  sufficient  to  aver  that  the  plain tifif  has 
at  all  times  been  ready  to  receive  the  goods 
and  pay  for  the  same  at  the  place  stilted, 
without  saying  he  was  to  pay  at  the  parti- 
cular time  stipulated  for  the  delivery. 
Forter  v.  Boee,  7  D.  306. 
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When  two  aott  aie  to  be  done  at  the 

tame  time,  as  where  one  agrees  to  sell  and 
deliver,  and  the  other  to  receive  and  pay,  in 
an  action  for  the  non-delivei^  it  is  necessary 
for  the  plaintiff  to  aver  and  prove  a  readi- 
ness to  pay  on  his  part,  whether  the  other 
party  was  at  the  place  ready  to  deliver  or 
not.    lb. 

The  pnrohaser  has  no  aotion  for  the 
breach  of  an  ezeontory  contract  of  sale,  by 
the  terms  of  which  the  purchaser  is  to  send 
for  the  goods  and  pay  for  them  npon  de- 
livery, and  the  seller  is  to  deliver  them 
mpon  receiving  payment,  without  showing 
that  he,  the  purchaser,  has  paid  or  tendered 
the  puiHohase  price,  or  was  ready  and  able  to 
do  so,  or  that  the  seller  has  done  something 
to  discharg^him  from  that  duty.  Ch'ondy 
r.  iicCleese,  64  D.  574. 

Denial  of  an  executory  contract  of  sale  by 
the  seUer  does  not  relieve  the  purchaser 
from  the  necessity  of  proving  his  readiness 
and  ability  to  pay  or  tender  the  purcha.'« 
price,  though  snch  conduct  of  the  seller  will 
relieve  the  purchaser  from  the  obligation 
of  actually  paying  or  tendering  the  money. 
lb. 

Proof  of  purchaser's  readiness  and  ability 
to  pay  the  purchase-money  at  another  time 
and  place  cannot  avail  the  purchaser  in  hia 
action  for  the  breach  of  an  executory  con- 
tract of  sale,  the  terms  of  which  provide  for 
payment  at  the  time  and  place  of  delivery, 
even  if  this  fact  was  known  to  the  seller, 
and  a/ortiori  if  it  were  not  known  to  him.  lb. 

4.  Damages^  interest^  etc — The  measure 
of  damages  for  breach  of  contract  in  failing 
to  deliver  a  steam-engine,  which  the  delin- 
quents had  been  paid  for,  is  the  amount  of 
its  estimated  value  as  made  by  the  parties, 
or  if  they  had  fixed  no  price,  then  its  actual 
value.     DaviB  v.  /VsA,  48  D.  387. 

The  measure  of  damages  in  an  action 
against  the  seller  for  failure  to  deliver  goods 
•old  is  the  difference  between  the  contract 

Srice  and  the  market  value  at  the  time  of 
efault.  McKniyM  v.  Dmihp,  55  D.  370; 
Cohen  V.  PlaU,  26  R.  203, 

Speculative  profits,  or  anticipated  profits, 
on  the  sale  of  goods  purchasea  will  not  be 
allowed  in  an  action  against  the  vendor  for 
failure  to  deliver  the  same,  where  the  ven- 
dor notified  the  purchaser  promptly  of  his 
refusal,  and  where  no  reason  is  assigned  why 
the  purchaser  could  not  have  bought  the 
same  class  of  eoods  immediately  in  the  same 
market.    Bancer  v.  Manny  96  U.  373. 

Damages  for  breach  of  contract  to  sell 
goods  where  purchaser  could  have  supplied 
the  like  goods  in  the  same  market,  would 
include  the  purchaser's  necessary  expenses, 
and  compensation  for  his  time  and  trouble 
in  making  the  purchase,  and  any  advanced 
price  which  he  was  forced  to  pay.    lb. 

Damages  for  failure  to  deliver  goods  sold 
where  the  seller  was  informed  at  the  time 


of  sale  that  the  purchaeer  had  already 
tracted  for  their  resale,  and  where  he  par> 
chased  them  with  a  view  to  perfecting  audi 
resale,  should  include  any  damage  whi^  the 
purchaser  suffered  by  reason  of  the  vendor** 
failure  to  complete  his  oontract ;  but  where 
the  resale  is  proapectiTO  or  uncertain,  it  is 
too  indefinite  to  he  the  subject  of  damagee. 
lb. 

The  plaintiff  in  an  action  for  breach  of 
oontract  to  deliver  wheat  is  not  entitled  to 
interest  from  the  date  of  the  contract^  but 
only  from  the  time  of  its  biea<^  BradM 
V.  EdgerUm,  100  D.  211. 

ft.  /iUMCratibni.--W.  oontraetedwitiiR. 
for  the  sale  of  salt  to  arrive,  the  contract 
being  in  these  words :  ''Cincinnati,  October 
13,  1862.  Sold  J.  S.  Rogers  one  thousand 
sacks  coarse  Liverpool,  and  two  thoosand 
sacks  fine  Liverpool  salt,  at  $2.10  per  sack, 
to  arrive  by  the  15th  of  November."  Isk  an 
action  on  such  oontraot  by  the  pnrohaaer 
against  the  seller,  for  fajling  to  deliver  the 
salt— AdU,  (1)  that  the  words  "  to  arrive  by 
the  15th  oi  November"  are  words  of  con- 
dition and  description  only,  and  do  not  im- 
port a  warranty  that  the  salt  shall  arrive  by 
the  day  named ;  (2)  in  snch  action,  testi- 
mony cnered  by  the  purchaser  to  show  that 
by  the  enstom  of  merchants  the  words  **  to 
arrive  by  the  15th  of  November"  meant 
"deliverable  by  the  15th  of  November*' 
was  properly  excluded.  Bogerty.  Woodrufi 
13  R.  276. 

Under  a  oontract  for  the  sale  of  500  tons 
of  coal  at  a  specified  price,  to  be  delivered 
on  the  cars  by  the  defendant  at  their  place 
of  business,  as  plaintiffii  might  <nder,  be- 
tween the  12th  September  (the  date  of  tiie 
contract)  and  the  3l8t  March  following, 
provided  that  not  more  than  200  tons  shouM 
be  ordered  "in  any  one  month;**  the  first 
order,  made  in  September,  being  for  200 
tons,  the  defendants  were  entitled  to  one 
month  from  the  date  of  the  contract  within 
which  to  make  the  delivery,  and  to  a  like 
period  for  each  successive  order  of  200  tons. 
Jolawon  V.  AUen^  56  R.  34. 

A  failure  to  deliver  any  part  of  the  quan- 
tity ordered  would  not  terminate  the  con- 
tract, unless  the  plaintiffs  elected  so  to 
consider  it;  and  a  partial  delivery  being 
accepted,  they  could  not  carry  the  deficiency 
over  into  the  next  month,  and  demand  it  in 
addition  to  the  maximum  quantity  specified 
for  each  monthly  delivery,    lb. 

Plaintiffs  havmg  ordered  200  tons  during 
each  of  the  months  of  September  and  Octo- 
ber, could  only  order  100  tons  in  November, 
which  would  exhaust  the  contraot;  and  the 
defendants'  failure  to  deliver  eaoh  month 
the  full  quantity  ordered,  was  a  separate 
breach  accruing  at  the  end  of  each  month. 
lb. 

The  coal  being  mixed  by  the  defendant! 
at  a  railroad  station  where  they  alone  were 
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engi^  in  th«  ImsinaM,  and  bemff  intended, 
M  they  knew,  for  sale  by  the  plaintiffiB  in 
Tnskaloofla,  the  nearest  marke^  the  measure 
of  plaintiff'e  damages  for  a  breach  is  the 
dif»ienee  between  the  contract  price  and  the 
market  price  in  Tuskaloosa,  with  cost  of 
transportation  added;  and  this  is  to  be 
estimated  for  each  separate  breach,  on  each 
partial  delivery.    /&. 

After  the  contract  was  exhansted  by  the 
m^Timum  ordcrs  dnriBg  the  months  ef  Sep- 
tember, October  and  Morember,  any  snbse- 
qoent  delireries  aocepted  by  the  plaintiflb 
must  be  applied  to  the  several  breaches  in 
the  order  of  their  ooonrrenoe,  beginning  with 

tbefirst    i&  .    .   « 

08.  Buyer**  action  for  defect  in 
quality.  —  A  vendor  is  liable  in  an  action 
sn  the  case  for  nnsoondness  of  personal 
property,  which  was  known  to  him,  and  not 
disposed  to  the  buyer,  where  there  is  no 
express  warranty,  and  nothing  said  of  the 
soondnesa.  MeFarhim  v.  Moore,  8  D.  752. 
The  purchaser,  to  recover  the  purchase 
money  paid  or  damages  on  the  sale  of  any 
article  or  commodity,  on  the  ground  that  it 
is  inferior  in  quality  to  what  it  was  repre- 
Bsnted  to  be,  must  all^e  and  prove  either 
frand  or  an  express  warranty.  ToiuU  v. 
Oalewood,  33  D.  437. 

A  vendee  cannot  accept  delivery  of  {nroj^ 
«ty  under  ai^  executory  contracti  retain  it 
after  having  had  an  opportunity  of  ascer- 
taining its  quality,  and  recover  damages  if 
it  be  not  of  the  quali^  or  description  called 
for  by  the  contract.    Eeed  r.  SandaU,  S6  D. 


A  vendee,  havioff  without  protest  accepted 
tobacco  bought  under  an  executory  contract^ 
cannot,  after  waiting  for  more  than  a  year 
and  a  half  after  its  delivery,  maintain  an 
action  to  recover  damages  en  the  ground 
that  the  tobacm>  was  in  a  bad  condition 
when  delivered,  not  having  been  properly 
cued,  and  being  wet,  sweaty,  and  rotten. 

A. 

The  priee  of  goods  at  the  place  of  delivery 
b  the  measure  of  damages  in  an  action 
against  a  seller  for  negligently  putting  up 
the  goods,  in  consequence  of  which  they 
were  loet.    BaBev  v.  ShaWf  65  D.  241. 

One  who  puts  it  out  of  the  power  of  the 
owner  to  show  quality  and  value  of  the 
piopetty  whose  value  is  sooght  to  be  recov- 
ered by  artifice  and  concealment,  is  liable 
for  the  value  of  the  best  quality  of  such 

goods.     76.  -      .       ,      - 

Where  parties  toa  contract  for  the  sale  of 
wheat  agree  upon  a  person  to  inspect  and 
grade  it,  and  that  iC  open  inspection  by 
him,  any  of  it  should  prove  to  be  inferior  to 
Ko.  1,  uie  seller  should  pay  the  difference  in 
valuer  it  being  left  with  the  purchaser  to 
call  on  the  inspector  if  he  considered  any 
wheat  of  an  inferior  grade,  the  purchaser 
ffva  only  be  allowed  damages  on  account 


of  the  inferior  ouality  of  the  wheat  which 
he  bad  inspected  according  to  the  contract. 
BraeheU  v.  Edgerion,  100  D.  211. 

In  construing  a  contract  which  ]^vides 
that  certain  nuushiner^  shall  be  set  in  posi- 
tion by  a  specified  time,  and  if  any  of  it 
should  prove  defective,  or  in  any  manner 
fail  to  answer  the  purposes  intended,  on  a 
trial  of  twenty  days,  the  manufacturer 
should  make  it  good  by  repairing  the  de- 
fects— held,  that  without  such  provision  the 
vendor  could  not,  as  a  matter  of  right,  re- 
pair defects  in  the  machinery  after  it  was 
delivered  to  the  purchaser,  nor  could  the 
latter  require  him  to  repair  it;  that  after 
the  expiration  of  the  twenty  days  such 
rights  ceased ;  nor  was  the  vendee  bound  to 
give  the  vendor  notice  of  defects  discovered 
after  the  twenty  days  expired.  His  right 
of  action  for  damages  accrued  to  him  from 
a  breach  of  the  contract,  if  defective  ma- 
chinery had  been  delivered,  and  a  failure  to 
remedy  such  defects  within  the  twenty  days 
mentioned  in  the  contract.  The  vendee 
need  not  repair,  or  even  use  the  machinery, 
to  enable  htm  to  avail  himself  of  his  right  to 
damages.    Fiak  v.  TanL  78  D.  737. 

99.  — »  or  quantity.  <—  The  quantity 
of  chattels  purchased  having,  by  mutual 
mistake,  been  supposed  to  be  greater  than  it 
really  was,  the  vendee  may  recover  the  ex- 
cess paid  by  him,  or  may  compel  the  vendor 
to  make  g<x>d  the  deficiency ;  but  the  vendee 
cannot  recover  remote  damages,  resulting 
from  snch  deficiency,  as  where,  while  stiS 
subject  to  the  mistake,  he  paid  excessive 
duties  on  such  chattels.  Hargom  v.  AhUM, 
45  D.  481. 

100.  Buyer^o  action  for  fraud  or 
deceit  in  mducing  the  purchase.  >- 
1.  When  actionable,  — An  action  for  selling 
one  article  for  another  will  not  lie,  except 
where  there  is  fraud  or  a  warranty.  Wekh 
V.  Carter,  19  D.  473. 

Where  a  vendor  sells  a  horse,  sound  or 
unsound,  he  is  not  liable  to  an  action  by  the 
vendee,  although  he  knew  that  the  horie 
was  unsound  when  he  sold  him ;  but  where 
the  vendor  makes  false  representations,  oal* 
culated  to  throw  the  vendee  off  his  ^aard, 
and  to  induce  him  to  assume  a  risk  which  he 
would  not  have  assumed  if  they  had  not 
been  made,  such  vendor  is  liable,  although 
he  sold  the  horse  with  all  faults,  or  sound 
or  unsound.     Weat  v.  Andenon,  21  D.  737. 

In  the  sale  of  a  horse,  if  representations 
as  to  his  soundness  are  false,  are  not  be- 
lieved to  be  true  when  made,  and  are  made 
to  induce  a  purchase,  and  a  damage  results 
from  them,  they  are  actionable ;  nor  is  it 
necessary,  to  constitute  the  fraud,  that  a  ma- 
terial fact  should  be  directly  misrepresented 
intentionally  ;  if  a  false  impression  is  pro- 
dnced  bywords  or  acts  in  order  to  mislead, 
it  is  sufficient.  Howard  v.  Oould,  67  D. 
728. 
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Defendant  haTing  a  Iiotm  whioh  had  glia- 
dtn,  and  being  so  iiilormed«  and  probably 
belieFins  so,  offerinff  to  trada  him,  being 
asked  11  nia  horse  had  the  glanders,  replying 
that  some  said  that  he  had  the  diiBtempery 
but  that  plaintiff  could  exaoiine  him,  is 
liable  to  au  action  for  the  false  representa- 
tions, as  his  answer  amounted  to  an  affirma- 
tion that  he  did  not  beliere  that  the  horse 
had  the  glanders;  and  having  undertaken 
to  answer  the  questions  put  to  him,  he  was 
bound  to  make  a  full  disdoaure.    Hk 

Where  the  thing  sold  is  a  note  and  mort^ 

Gge,  the  miJLer  of  whioh  is  known  by 
th  parties  to  be  insolvent^  and  the  vendor 
represents  the  mortgago  to  be  good,  as  an 
inducement  for  the  vendee  to  buy,  and  the 
latter,  relying  upon  such  representation, 
does  buy,  the  vendor  is  liable  to  the  pur- 
chaser for  the  consideration  paid,  if  it  turns 
out  that  mortgagor  has  in  fact  no  title  to 
the  mortgaged  premises.  Halm  v.  DoMik^ 
86  D.  757. 

False  and  fraudulent  representatioiia,  eal- 
eulated  and  intended  to  mislead  and  pre- 
vent examination  and  inquiry  aa  to  the 
quali^  and  character  of  a  stock  of  goods, 
made  by  a  seller  to  a  purchaser  unacquainted 
with  tooh  goods,  who  exercising  ordinary 
prudence,  is  induced  to  make  the  purchase, 
relying  upon  the  representations,  and  is 
thereby  deceived,  are  actionable.  SkwariY, 
Steanu.  56  R.  496. 

A  false  affirmation  by  a  vendor  as  to  a 
matter  whereof  the  vendee  might  have  as- 
certained the  truth  or  falsehood,  by  or- 
dinary vigilance  and  attention,  is  not  a 
cause  of  actioa.  Moon  v.  TttrbecUkt  5  D. 
642. 

An  action  for  false  representation  will  not 
tie  for  vendor's  misrepresenting  the  value 
of  the  thing  sold,  nor  where  the  purchaser 
might,  by  the  exercise  of  common  prndencey 
have  ascertained  the  truth,  and  saved  him- 
self from  injury.  Page  v.  Parker,  80  D.  172 ; 
MUU  V.  Andreufh  15  R.  379;  CfraffenHemr. 
Epttdn,  83  XL  171|  Chrytkr  v.  Canada^^  43 
R.166. 

2.  SderUer.  —  The  distinetion  between  a 
warranty  and  fraud  in  a  sale  of  an  unsound 
article  is^  that  if  there  is  a  warrantv  the 
contract  is  broken  whether  the  vendor  knew 
of  the  unsoundness  or  not ;  but  if  he  repre- 
sented the  article  to  be  sound  knowing  the 
oontrarv,  and  the  vendee  was  thereby  de- 
frauded, an  action  will  lie  though  there  is 
no  warranty ;  but  the  tcienier  must  be  dis- 
tinctlv  alleged  and  proved,  and  the  action 
must  be  based  on  the  fraud.  Bartholomew  v. 
BushneU,  52  D.  338. 

An  action  for  deceit  in  a  sale,  whether  of 
provisions  or  other  articles,  can  only  be 
maintained  where  a  willful,  false  affirmation 
or  representation  is  proved,  or  is  necessarily 
presumed  from  the  circumstances  attending 
the  transaction,  and  from  the  lituation  m 


the  partiflik      Bmermm  v.  Briakan^  6   IX 
100. 

A  vendor  is  liable  in  aa  actioa  for  deceit 
in  the  sale  of  a  iiorse,  on  account  of  his 
false  and  fraudulent  representations  of 
soundness,  whether  the  representations  were 
that  the  horse  was  sound,  or  that  he  waa 
sound  so  f ar  aa  the  vendor  knew,  provided 
at  the  time  of  the  sale  he  knew  the  horae  to 
be  unsound.     Wed  v.  JSlmerp,  44  D.  356. 

The  seller  is  not  gnUty  of  fraud  in  mis- 
representing the  condition  of  goods  sold,  un- 
less he  knew  that  his  representatioina  were 
false.  Brya$U  v.  Orodfy,  68  D.  767  }  Kbtgo- 
bury  V.  Tajflor,  50  D.  607. 

Mere  ailence  of  a  vendor  who  has  knowl- 
edge of  a  latent  defect  in  a  chattel  sold, 
that  is,  such  defect  aa  could  not  be  discov- 
ered by  the  exerdse  of  ordinary  diligence^ 
ccnstiiutes  a  deceit  for  which  he  is  liable  in 
damages ;  proof  of  the  ddenler  and  a  Jtgoprss- 
sio  veri  is  sufficient.  Broum  v.  OroM,  72  D. 
563. 

Mere  sileaoe  of  a  vendor  who  has  knowl- 
edge of  a  patent  defect  in  a  ohattel  sol^ 
discoverable  by  the  exercise  of  Cfrdinary  dil- 
igence, does  not  make  him  liable  in  dam- 
ages aa  f  or  a  deceit ;  there  must  be  a  mis- 
representation or  concealment;  there  must 
be  proof  of  the  oekider  and  a  rnggetih  faUL 
lb. 

A  fraudulent  representation  in  the  sale 
of  an  article  consists  in  some  recommenda- 
tion of  it,  or  statement  in  regard  to  its 
food  qualities,  whioh  is  known  to  be  untrue. 
^agt  V.  Pwrhtr,  80  D.  172. 

Fraudulent  concealment  is  intentionally 
omitting  to  disdoee  some  bad  quality,  ox 
some  fiMt  relating  to  the  property,  known 
to  the  vendor  and  unknown  to  the  purchaser, 
which  it  is  material  that  the  latter  should 
know  to  prevent  being  defrauded.    lb. 

3.  Mottero  of  prooedmre,  — The  form  of 
action  in  case  of  a  fraudulent  mbrepresen- 
tation  of  quality  of  an  article  sold  is  es  deBel» 
to  recover  damages  for  the  tort.  Price  r. 
Lewie,  55  D.  536. 

In  an  action  for  fraud  in  a  sale,  it  is  unneo- 
essaiy  to  set  forth  the  oontraot  or  the  con- 
sideration, as  that  is  a  matter  relating  only 
to  the  damages.  Barney  v.  Dewey,  7  D.  372. 

A  fraudulent  intent  on  part  of  the  vendor 
in  improperly  concealing  a  material  faot  to 
the  damage  of  the  vendee,  will  be  presumed 
in  an  action  by  the  vendee  for  damages. 
Hadley  v.  CUnkm  Oomiy  Importing  Go.,  82 
D.  454. 

An  instruotion  that  concealment  by  the 
vendor  of  a  material  latent  defect  known 
to  vendor  and  unknown  to  vendee,  oonati- 
tutea  fraud  on  the  part  of  the  vendor,  is 
erroneous,  since  this  does  not  oonstitnte 
fraud  as  a  matter  of  law,  but  is  merely 
evidence  of  fraud.    lb. 

It  is  competent,  in  an  action  against  a 
vendor  for  milure  to  deliver  flour  by  a  oaib 


Vor  ladaz  to 

Uin  agreed  dftkL  for  him  to  show  that  the 
rendoe  had  aaid,  after  the  written  agree- 
ment bad  been  made»  that  if  the  tide  did 
not  rise  in  the  river  over  whioh  the  floor 
wae  to  be  traniported,  it  need  not  be  deliv« 
ered  by  that  time.  The  effect  of  thie  evi- 
dence ii  a  question  of  fact  lor  the  jnty. 
Bnmr.  HurU,  70  D.  262. 

The  plaintiff  bought  certain  pretended 
■hAree  in  a  corporation  frandnlenUy  organ- 
ised, induced  thereto  by  the  alleged  falae 
and  frandident  re^resentatione  of  the  de- 
fendant *'that  aaid  corporation  wae  aU 
rights  and  wonld  immediately  proaecnte  the 
development  of  ite  property,  and  the  buai* 
ncM  for  which  it  wae  organiied.''  AU, 
that  it  wae  properly  left  to  the  jnrjr  to  in- 
terpret theie  atatementa,  in  connection  with 
all  the  eircnmatanoea  of  the  caae.  Bmdkif 
▼.  Poofe,  93  D.  lU. 

Knowledge  on  the  part  of  plaintiff  of  the 
condition  St  the  corporation,  »AeU^  to  be 
inanffident  gronnd,  m  the  partionlar  case, 
lor  aettiDg  aaide  a  verdict  in  hia  favor 
rendered  m  an  action  brought  by  him  to 
recover  money  obtained  by  falae  and  fraud- 
ulent repreeentaticna  made  in  the  aale  of 
etock.    i&i  I 

4.  DamagmrtooveratlB, — An  instruction 
ae  to  the  measure  of  damages  in  an  action 
againat  a  vendor  of  diseased  horses  for  fraud- 
iSent  oonoAalmeut  of  the  facts  respecting 
anch  disease,  and  for  the  rescissioo  of  the 
contract  on  account  of  such  fraud,  to  the 
effect  that  the  plaintiff  is  entitled  to  the 
coat  price  of  the  animals  that  have  died, 
with  interest,  and  to  the  difference  in  value 
between  those  yet  living  which  are  diseased 
and  sound  animals  of  the  same  <|uaiity,  with 
interest,  and  also  to  compensation  for  neoes- 
aary  care  and  atteution  bestowed  upon  the 
animals,  is  sufficiently  favorable  to  defend- 
ant,    fftntt  V.  Morrison^  67  D.  658. 

The  vendor  of  diseased  animals  is  liable 
for  damages  for  communication  of  such 
distant  to  other  animals  purchased  at  the 
same  time,  and  also,  it  seems,  for  the  com- 
munication of  such  diseate  to  other  animals 
of  the  purchaser,  in  an  action  by  such  pur- 
obaser  for  fraud  in  concealing  the  fact  that 
they  are  so  diseased.    Hk 

Where  plaintiff,  in  consideration  that  de- 
fendant would  appoint  him  master  of  a 
certain  vessel,  agreed  to  purchase  of  him  an 
eighth  interest  in  such  vessel' at  her  cost 
price,  and  paid  to  defendant  an  eighth  of 
what  the  latter  represented  to  be  such  price, 
but  subsequently  learned  that  the  cost  price 
of  the  vessel  was  much  less  than  defendant 
had  represented  it  to  be — fuld,  that  the  de- 
fendant, in  misstating  such  price,  had  mis- 
represented a  material  fact  within  his 
knowledge,  by  which  nlaintiff  was  deceived 
to  his  detriment,  and  that  plaintiff  might 
recover  the  difference  between  the  sum  so 
paid  and  one  eighth  of  the  actual  cost  of  the 


SALBs^  y. 

In  Ameriean  Decisions  and  AaierleaB  Beporte,  see  Tolnme  1 


veasel ;  and  thii,  notwithstanding  the  aetnal 
value  of  the  ahare  purchased  equaled  or  ex- 
ceeded the  sum  so  paid  for  ik  PrendergaM 
r.  JUed.  INS  D.  639. 

101.  Ba7«r%  aetion  for  breach  of 
warranty.  1.  Biffhi  rf  aelkmt  gmeraUg, 
—  The  proper  remedy  for  breach  w  a  war» 
ranty  is  an  action  as  eonitxusku  FHo$  v. 
Lewi»,  W  D.  530. 

A  purchaser  having  paid  the  pnrchaee 
money  for  goods  sold  to  him  with  a  war- 
ranty, is  not  precluded  from  w>^«*><*>ii*g  an 
action  on  the  warraatv,  altiiough  he  made 
payment  after  notice  mm  a  pnrohaaer  from 
him  that  the  gooda  were  defective,  but  before 
the  extent  ox  the  damage  waa  aaoertained. 
Boormm  v.  JmUmB^  27  D.  153b 

In  case  of  wairantv,  direct  or  implied,  if 
the  artade  purahaaed  provea  defective  er  m- 
fit  for  the  use  intended,  the  purchaser  mav, 
without  returning  or  oflRnring  to  retom  il^ 
and  without  notifying  the  vender  of  its  de- 
fects, bring  hia  action  lor  the  recovery  of 
damages,  or  if  sued  for  the  price,  may  set 
up  and  have  damages  allowed  to  him,  by  way 
of  recoupment  from  the  sum  stipulated  to  be 
paid.  PUk  V.  Tmdt,  78  D.  737 ;  BorrMu  v. 
Bevamt  28  D.  86 ;  Qtttg  v.  Rmmbr^  64  D. 
138. 

One  who  has  suffered  in  the  pnrcbaae  d 
l^ooda  bv  reaaon  of  a  false  warranty  >&'^y  rae 
m  tort  for  the  deceit  and  ast  forth  the  false 
warranty  aa  the  means  of  injury.  Cartet  v. 
QbuM.  88  R.  240. 

2.  framm^  ^<tf2e.  — A  warranty  of  title 
in  a  chattel  is  broken  whenever  the  purchaaer 
ia  actually  dispossessed  by  a  better  tiUe 
whether  there  is  a  recovery  at  law  or  not* 
R«ad  V.  StaUm,  9  D.  740. 

An  action  cannot  be  maintained  for  a 
breach  of  warranty,  whether  express  or 
implied,  nnless  there  has  been  a  recovery 
by  the  real  owner.  It  is  necessary  in  such  a 
case  for  the  pleading  to  show- that  the  ven- 
dee has  been  evicted  or  lawfully  deprived  of 
the  use  and  possession  of  the  property. 
Hymony,  Dunn,  41  D.  100. 

An  action  on  an  implie«l  warranty  of  title 
may  be  maintained  by  a  vendee  of  wood, 
where  he  haa  paid  for  it^  but  can  obtain  no 
title  thereta    Brown  v.  Pierce,  93  D.  67. 

A  vendee  of  personal  property  who  is 
compelled,  in  order  to  retain  the  property, 
to  discharge  an  iucumi>raiice  existing,  un- 
known to  him  at  the  time  of  the  purchase, 
may  bring  assumpsit  for  money  paid  against 
the  vendor  within  the  statutory  period  of 
limitation,  after  diMsharging  the  incum- 
brance.    Sargent  v.  Currier,  6  R.  624. 

A  vendee  of  chattels,  in  case  of  failure  of 
title  to  a  portion  thereof,  ii  not  bound  to 
rescind  the  contract  in  U>U>,  but  may  retain 
so  much  as  he  has  secured  a  title  to,  and 
recover  damages  for  the  loss  of  the  residue. 
It  is  optional  with  him  to  recoup  such  dam* 
ages  in  action  against  him  for  the  purchase- 
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money,  or  to  bring  an  action  therefor ;  and 
■nch  o()tion  is  not  defeated  by  a  transfer  of 
the  claim  against  him,  and  Uie  bringing  of 
an  action  in  the  name  of  the  transferee,  ex- 
cept in  cases  where  an  indorsee  or  trans- 
feree of  negotiable  paper  acquires  a  title 
^  discharged  of  all  equities,  and  valid  against 
all  defenses.    MeKmghi  v.  DevUn,  1 1  K  715. 

3.  Warramtjf  of  soundnesg,  •—  In  an  action 
on  the  case  for  selling  one  article  for  an- 
other, there  must  be  either  an  express  war- 
ranty or  fraad  on  the  part  of  the  vendur. 
A  sound  price  does  not  imply  a  warranty  of 
soundness,  nor  does  a  description  of  goods 
in  a  bill  of  parcels  amount  to  a  warranty. 
Seiaoaar.  Woods,  2  D.  215;  FUmmg  v.  Sh- 
mm,  9  D.  224  ;  Dean  r.  Mawn,  10  D.  162. 

In  ui  absolute  sale  with  warranty  where 
there  is  no  sabsequent  agreement  by  the 
vendor  to  take  back  the  articles,  the  vendee 
is  put  to  his  action  upon  the  warranty  for 
any  unsoundness  of  the  articles,  unless  the 
f  endor  knew  of  such  at  the  time  of  the  sale. 
Alkn  V.  Andenon,  39  D.  197. 

A  vendee  declaring  on  breach  of  warranty 
cannot  recover  on  the  gpround  of  fraud,  be- 
cause the  vendor,  knowing  the  artide  to  be 
unsound,  represented  it  to  be  sound,  if  no 
warranty  is  proved ;  nor  is  the  vendor  there- 
by estopped  from  denjying  a  warranty, 
whether  the  declaration  is  in  tort  or  osmmp- 
sU,  and  although  there  is  an  allegation  of 
aeienter,  and  that  the  vendor  fraudulently 
and  falsely  warranted  the  article.  BartM' 
nmew  V.  Buihnelt,  52  D.  338. 

Upon  breach  of  warranty  of  soundness  of 
a  horse,  the  purchaser  may  retom  the  horse 
and  recover  the  price  paid,  with  interest 
from  the  time  of  the  return.  Kunbnum  v. 
Weaver,  59  D.  740. 

4.  WarratUy  qf  quality.* — If  a  seller  of 
goods  affirms  theiu  to  be  of  a  particular 
quality,  and  the  buyer  receives  them  upon 
the  credit  of.  such  affirmation,  and  they 
afterwards  appear  to  be  of  a  diffSarent 
quality,  the  purchaser  may  return  the  goods 
and  recover  back  the  money  had  and  re- 
ceived ;  or  he  may  have  his  action  without 
a  return  of  the  goods,  if  he  gives  notice  to 
the  seller  where  they  are  deposited.  And 
the  same  rule  exists  where  there  is  a  war- 
ranty of  soundness.  MuUer  v.  Blake^  3  D. 
650. 

A  vendor  who  affirms  his  goods  to  have  a 
certain  qualitv  which  they  do  not  possess, 
and  when  sucn  quality  would  increase  their 
value,  is  liable  to  an  action,  although  he  did 
not  know  the  affirmation  to  be  faltte.  Tlwmp' 
aon  V.  Tate,  3  D.  678. 

The  vendee's  remedy  for  breach  of  war- 
ranty of  quality  ii  to  retain  the  chattel  and 
sue  on  the  warranty,  or  if  sued  for  the 
price,  to  recoup  his  damages.  GdSty  v. 
JUmmtrte,  54  D.  138. 

*Wsrrant7  of  quality,  vendee's   remedy  on 
teesoh  oC.  see  note,  M  D.  146. 


Where  goods  are  sold  with  warranty  of 
quality,  the  purchaser  on  discovering  a 
breach  is  not  bound  to  rescind,  but  may  use 
the  goods  and  rely  on  the  wairanty.  Brigg 
V.  HiUoH,  52  R.  63. 

Whenever  an  article  sold  has  some  latent 
defect  which  is  known  to  sdler,  but  not  to 
the  buyer,  the  seller  is  liable  for  this  defect, 
if  he  fails  to  ditcloee  his  knowledge  on  the 
subject  at  the  time  of  the  sale.  If  his 
knowledge  is  proved  by  direct  evidence,  his 
responsibility  rests  upon  the  ground  of  fraud; 
but  in  a  case  where  the  probability  of  knowl- 
edge on  his  part  is  so  great  that  the  court 
wiU  presume  his  existence  without  proof,  he 
is  held  reaponsible  upon  an  impliedwarranty. 
The  only  difference  bttween  these  two  classes 
of  cases  is,  that  in  one  the  scienter  is  actually 
proved,  in  the  other  it  is  presumed.  Hoe  v. 
Sanborn,  78  D.  163. 

Upon  an  executory  contract  of  sale,  with 
a  warrantv  as  to  the  quality  of  the  artide 
contracted  for,  the  purchaser  is  not  bound 
to  return,  or  offer  to  return,  the  article  on 
discovering  that  it  is  of  an  inferior  quality, 
but  he  may  retain  and  use  the  property,  and 
have  his  remedy  npon  the  warranty.  Bat 
the  purchaser  in  an  executory  sale  cannot 
rely  upon  a  warranty  as  to  open,  plainly  ap- 
parent defects,  any  more  than  he  could  upon 
a  sale  of  goods  m  fyretenit.  Dam  v.  Pool,  11 
R.719. 

Upon  a  sale  of  a  machine,  with  a  written 
warranty,  and  a  provision  that  in  case  of 
failure  of  the  machine  to  answer  the  pur- 
pose, the  warrantors  were  to  have  notice 
"at  once,"  in  order  that  they  might  cause  it 
to  work  well,  or  furnish  another  that  would 
work  well,  such  notice  is  a  condition  pre- 
cedent to  an  action  for  breach  of  the  war- 
ranty.   Lewii  v.  Hitbbard,  27  K.  115. 

When  one  buys  machinerjr,  with  a  war* 
ranty,  but  receives  and  puts  it  in  operation 
with  knowledge  that  it  is  defective,  he  can- 
not recover  damages  for  the  breach  daring 
the  time  of  such  use.  Hye  v.  Iowa  Otif 
Alcohol  Works,  33  R.  121. 

It  is  no  defense  against  a  warranty  of  a 
kiln  of  brick,  that  the  defect  might  have  been 
discovered  if  the  buyer  had  gone  on  top 
of  the  kUn.     Mackky  v.  Parsons,  55  R.  261. 

In  an  action  for  breach  of  warranty,  it  ap- 
peared that  the  plaintiff  purchased  rosin  from 
the  defendant  at  Wilson,  K.  C,  to  be  sold  by 
him  in  some  other  market  than  Wilson,  of 
which  defendants  had  notice,  and  the  rosin 
failed  to  come  withi  i  the  description  war- 
ranted. Iltld,  1.  That  the  contract  of  de« 
fendauts  was  to  deliver  the  rosin  at  any 
usual  market  to  be  named  b;^  the  purchaser, 
the  purchaser  taking  on  mmselt  the  risk, 
trouble  and  expense  of  the  transportation ; 
2.  That  the  knowledge  by  the  vendor  of 
the  pnrpose  which  the  vendee  had  in  view 
in  making  the  purchase,  was  an  essential  ele- 
ment in  estimating  the  damages  likely  to  be 
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ff^^iwtsA  }ij  a  brMoh  «f  wumaty.  LewU 
r.  Romdne.  28  R.  309. 

102.  «^^  pleadiBff.— A  declantio& 
allegmg  a  f ailiire  of  tiU*  in  th*  Tendor  of  a 
ehattel,  althonsh  it  sets  oat  no  ezpreas  war- 
lanty  of  the  title,  will  be  ^ood  after  Terdict 
upon  the  ground  of  the  implied  warranty. 
PoMfne  V.  &)diUm,  7  D.  739. 

An  averment  of  scienter  is  onneoessaxy  in 
an  action  of  assumpsit  for  breach  of  warranty 
uf  soundness.  Wren  ▼.  Wardhw,  12  D.  60; 
Beenum  v.  Buck,  21  D.  571 ;  Bariholomew  r. 
BushneO,  62V.  2aSi  Trker.  Co€knm,66D, 

151. 

An  ayerment  of  fraud  and  deceit  is  imma- 
terial where  there  is  an  express  warranty. 
Osgood  V.  Lewis,  18  D.  317. 

A  declaration  for  breach  of  warranty  of, 
title  must  show  that  plaintiff  has  been  de- 
priTod  of  the  thing  sold  by  title  paramount, 
slthoogh  such  deprivation  need  not  be  al- 
leged  m  these  precise  terms.  841UU  ▼.  LigJUf 
39  D.  817. 

Plaintiff  may  declare  upon  an  express 
promise,  without  alleging  fraud,  in  which 
«»as  he  ia  bound  to  proTe  an  express  warranty, 
and  cannot  establish  his  right  to  recover  by 
oroof  of  Irand  merely.     Wed  v.  Mmarp,  44  D. 

A  declaration  up<A  an  express  warranty, 
absdute  in  its  terms,  is  not  supported  by 
proof  of  a  warranty  of  soundness  to  the  ex- 
tent of  the  vendor  s  knowledge.    lb. 

A  declaration  for  breach  of  warranty  may 
be  in  tort  or  assumpsit,  at  the  election  of  the 
plaintiff.  Bartholomew  v.  BuihneU,  52  D.  338. 

The  pleading  of  a  party  who  relies  on  a 
mere  general  warranty  of  quality  of  goods 
sold  need  not  state  whether  the  warranty  is 
express  or  implied.  A  fleneral  averment 
that  the  vendor  warranted  the  articles  to  be 
of  a  good  quaUt^  is  sufficient,  and  proof  of 
a  warranty  of  either  kind  will  support  the 
averment.    Iloe  v.  Sanbom,  78  D.  163. 

A  declaration  for  breach  of  warranty  of 
soundness  of  a  horse,  which  alleges  that  the 
horse  was  unsound,  is  sufficient  without 
specifying  the  particular  kind  of  unsound - 
Bess,     meeler  v.  Wheeloek,  78  D.  617. 

It  is  00  variance  to  prove  that  the  seller 
represented  and  warranted  the  animal  to 
be  sound,  so  &ur  as  he  knew,  and  that  in 
fact  he  knew  him  to  be  unsound,  in  an  action 
for  false  and  fraudulent  representations  of 
the  soundness  of  the  horse,  joined  with  a 
count  for  a  false  warranty  of  soundness 
with  knowledge  of  the  unsoundness.    lb, 

103.  evidence.  —  In  an  action  on  a 

warranty  on  the  sale  of  a  chattel,  where 
there  is  no  substantive  allegation  of  fraud, 
evidence  of  fraud  is  inadmissible.  Detm  v* 
Jfosom  10  P.  162. 

In  an  action  to  rescind  the  purchase,  upon 

tiie  ground  of  unsoundness  concealed  at  the 

time  of  the  purchase  by  the  vendor,  brought 

after  the  property  has  ceased  to  exist,  as  in 
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the  case  ef  the  death  of  aslave,  the  evidence 
should  disclose  the  nature  and  extent  of  the 
unsoundness,  whether  easily  detected  or  not, 
and  whether  the  loss  of  the  property  was 
due  to  the  unsoundness.  Sittearir,  Ihtgin, 
28  D.  348. 

Where,  in  an  action  for  breach  of  an  al- 
leged warranty  of  the  quality  of  a  lot  of 
touacoo  purchased  by  the  plaintiff  of  the 
defendants,  the  plaintiffs  introduced  in  evi> 
dence  a  bill  of  sale  of  the  tobacco  signed 
by  the  defendants,  which  recited  that  it  was 
**good  first  and  second  rate  tobacco,  "  and 
proved  by  parol  that  it  was  not  such  tobac- 
co, oarol  evidence  is  admissible  on  the  part 
of  tne  defendant  to  show  that  the  biu  of 
sale  was  not  intended  as  a  warranty  of  the 
quality  of  the  tobacco,  but  was  simply  a 
receipt.     ToweU  v.  OaUwood,  33  D.  437. 

Declarations  of  a  slave,  made  to  an  attend* 
ing  physician,  as  to  the  illness  under  which 
she  IS  suffering  at  tiie  time,  tiie  manner  of 
the  attack,  and  the  progress  of  the  disease, 
are  admissible  in  evidence  on  the  question 
of  soundness  or  unsoundness,  in  an  action 
for  breach  of  warranty  of  soundness.  Alien 
V.  Vancleave,  61  D.  184. 

A  conversation  between  the  buyer  and 
seller  of  a  cow,  after  the  sale,  in  which  the 
buyer  said,  *'  You  aaid  the  cow  was  all 
right,"  to  which  the  seller  replied,  "Well, 
she  is  all  ri^ht,"ls  admissible  as  evidence 
of  an  admiuion  of  a  warranty  at  the  time 
of  the  sale.     TuUie  v.  Broum,  64  D.  80. 

Where  a  breach  of  warranty  that  machin- 
ery should  be  put  into  a  steamboat,  *'a<)apt* 
ed  for  and  suiteble  for  the  boat,"  is  claimed 
in  a  suit,  and  plaintiff  offers  proof  tending  to 
show  that  it  did  not  answer  the  purptiaes 
intended,  the  defendant  may  prove  in  rebut- 
tal that  it  was  the  weakness  of  the  boat,  and 
not  defective  machinery  or  unskillful  work* 
manship,  which  cauned  the  failure  in  the 
operation  of  the  machinery.  Fkk  v.  IbtiA 
78  D.  737. 

A  stipulation  in  a  contract  is  not  a  war- 
ranty 01  the  strength  of  a  boat,  by  a  partv 
to  such  contract,  when  it  provides  that  suclk 
party  will  furnish  to  the  other  party  to  such, 
contract,  and  place  in  a  certain  steamboat,, 
machinery  adapted  to  and  suitable  for  the- 
boat,  and  that  would  drive  her  from  twelve 
to  fifteen  miles  per  hour.  The  vendee  of 
the  machinery  is  to  furnish  suitable  machin- 
ery, but  the  vendor  takes  the  risk  of  the 
boat  being  strong  enoush  to  endure  the 
weighty  shook  of  running  the  machinery,  and 
of  its  friction  when  in  motion.    lb, 

I>eclarations  of  the  vendor  at  time  of  sale, 
limiting  the  effect  of  statements  in  sn  adver- 
tisement coticeminy  the  article  sold,  are  ad- 
missible in  an  action  l)y  the  vendee  for  a 
breach  of  warranty.  ffadleg  v.  CUnUm 
County  Importing  Co,,  82  D.  454. 

Where  defendant's  possession  of  personal 
property  is  accompanied    by  such  circum- 
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ttanoM  M  rebate  the  pxesnmptioii  of  owner- 
■hi^  it  is  error  to  instmot  toe  jury,  in  an 
action  for  breaoh  of  the  implied  warranty 
of  title  on  a  sale  thereof,  that  possession  is 
frima/ade  evidence  of  ownership,  and  that 
the  bnrden  is  upon  the  plaintiif  to  prove 
title  in  another,  such  instruction  oeing 
ealonlatedto  mislead.  Beryenr.  Riggtt  86 
D.  804. 

Borden  of  proof  ia  upon  plaintiff  in  an 
action  for  breach  of  the  implied  warranty 
of  title  to  show  ownership  in  soma  other 
person  where  the  defendant  was  in  posses- 
sion at  the  time  of  the  sale^  unless  the 
eiroamstances  attending  the  possession  ro- 
bot the  presumption  of  ownership  created 
thereby,    lb. 

Conversations  between  the  vendee  and 
other  persons  at  the  time  of  the  sale  tending 
to  show  the  vendee's  knowledge  of  the  real 
quality  of  tho  article  may  be  regarded  as 
part  of  the  rt$  gukt  connected  with  the  issue 
of  warranty  or  no  warranty;  their  adnus- 
sioa  is  within  the  sound  discretion  of  the 
oonrt^  and  whether  admitted  or  rejeotedt  it 
is  not  enor.  BartUu  t.  Bo^^poek,  88  D. 
428. 

In  an  action  against  a  vendor  for  false  and 
fraudulent  representations  in  the  sale  of  a 
ohattel,  it  is  unneoessary  for  plaintifis  to 
aver  ot  prove  the  negotiation  or  purment  of 
a  note  given  as  the  consideration  of  the  con- 
tract^ for  wnen  it  was  delivered  the  contract 
was  complete,  and  the  plaintifEs  had  a  right 
of  action  immediately.  Evidence  of  subse- 
quent negotiation  of  payment  of  the  note  is, 
neverthwess,  admissible  as  proof  of  the  value 
of  the  consideration,  and  which  may  well  be 
considered  by  the  jury  in  estimating  the 
damages.    Morehoum  v.  Northrop,  89  D.  211. 

Plamtifis  must  not  only  prove  false  repre- 
sentations but  must  also  prove  that  defend- 
ant knew  them  to  be  false,  in  an  action  on 
the  isase  for  certain  alleged  false  and  fraud- 
nlent  representations  in  a  sale  of  a  chatteL 

A. 

In  an  action  on  a  warranty  of  soundness  of 
a  horse,  testimony  as  to  the  soundness  of  the 
horse  by  a  witness  who  saw  it  about  the  time 
of  the  sale,  and  especially  while  in  the  pos- 
session of  the  purchaser,  is  competent  to  go 
to  the  jury  upon  that  question.  KuiMman 
V.    Weaver,  59  D.  740. 

The  fact  that  a  horse  nroved  tobe  "  balky** 
on  trial,  three  or  four  oays  after  purchase, 
is  evidence  to  show  that  he  was  "balky*'  at 
the  time  of  purchase,  for  the  purpose  of  es- 
tablishing a  breach  of  warranty  of  sound- 
ness and  gentleness.    Finlqf  v.  Quirky  80  D. 

93. 

In  an  action  for  breach  of  warranty  of  a 
horse,  the  value  of  the  horse  cannot  be 
proved  by  evidence  that  since  the  commence- 
ment of  the  action  a  good  and  responsible 
party  offered  a  certain  sum  for  him,  which 
ium  was  refused.    lb. 


An  action  will  lie  for  breach  of  an  implied 
warranty  of  title  to  a  horse  in  vendor's  pos- 
session without  a  judicial  eviction,  as  re- 
quired in  express  warranties ;  but  to  entitle 
the  plaintiff  to  recover,  the  proof  of  breach 
shoiUd  be  peculiarly  satisf aotory.  Phmumat 
T.  Jfewdigate,  87  D.  479. 

The  ex  parte  act  of  a  military  officer  in 
seising  a  horse  oUimed  to  belong  to  the 
United  States  ean  have  no  effect  on  the 
question  of  ownen^p  without  strong  proof 
tnat  hit  act  was  right.    lb. 

In  an  action  by  a  purchaser  of  a  horse 
against  the  seller  for  breach  of  warranty  of 
title,  an  order  of  a  United  States  provost- 
marshal  directing  the  seizure  of  the  horse  as 
the  property  of  £e  United  States,  if  proved 
to  have  been  duly  executed  and  delivered,  is 
admissible  to  explain  how  and  under  what 
circumstances  the  horse  was  surrendered  to 
the  federal  anthorities.  Johnson  v. 
90  D.  608. 

104.    axaount  of  recovery.*  — 

The  rule  of  damages  in  cases  of  warranty 
dififors  from  the  nue  in  oases  of  deceit  and 
fraud  in  this  :  that  in  warranty  the  vendor 
is  answerable  for  idl  defecte  covered  by  the 
warranty,  whether  he  knew  of  them  or  not ; 
while  in  deceit  he  i»  only  answerable  for  the 
particular  defecte  concerning  which  he  know- 
ingly misled  the  purchaser  to  his  injury. 
The  rule  will  be  the  same  only  when  the 
warran^  covers  precisely  the  same  ground 
as  do  the  falie,  fraudulent,  and  material 
representetions.  Pa^fo  t.  Parber^  80  D. 
172. 

Damages  for  the  keeping  of  a  horse  be- 
fore plaintiff's  offer  to  return  him,  cannot  be 
leoovered  in  an  action  for  false  i^irmation. 
Wui  T.  AwUroon,  21  D.  737. 

An  unsound  horse  warranted  sound  may 
be  sold  by  vendee,  and  damages  for  deoeit 
will  be  the  difference  between  what  the 
horse  sold  for  and  what  he  would  have  been 
worth  if  as  warranted,  if  common  prudence 
and  diMsretion  were  exercised  in  the  sale. 
Woodward  v.  Tftaeher,  52  D.  73. 

Goste  and  expenses  of  suit  cannot  be  in* 
eluded  in  damages  for  a  mere  breach  of  a 
contract  of  warranty.  Barthohmew  t.  Butk- 
nell,  52  D.  338. 

Vendor,  in  suit  by  purchaser  to  rescind 
sale  for  fraud,  having  transferred  purchaser's 
notes  to  third  persons,  so  that  he  cannot 
deliver  them  up  to  be  cancelled,  is  liable  for 
the  amount  in  money.  TTmAi  r.  Morri- 
son,  07  D.  068. 

Seller  who  warranto  things  sold  as  fit  for 
a  certain  purpose  is  liable  for  any  injury  sus- 
tained by  the  buyer  in  conseqaeaoe  of  ite 
unfitness ;  and  the  measure  of  damages  is 
not  simply  the  difference  in  value  between 
the  article  contracted  for  and  the  article  re- 
ceived.     MJUmm  v.  BeUotd,  100  D.  403. 

*  Measure  of  damsiret.  In  cases  of  breach  of 
warranty  of  loundneM,  see  note,  40  D.  303-aoft. 
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The  TendM  ol  a  obattel  oan  xeooTar  nom- 
iiuJ  damagM  only  for  breach  of  ih«  implied 
warranty  of  title,  where  a  judgment  for  the 
ralue  of  the  chattel  is  reoovered  agaiuet  him 
by  the  tnie  owner,  but  the  judgment  it  not 
tatiafied.    Burt  r.  Dtwe^  100  D.  4S2. 

105.    The  ri^ht  to  rascind,  general-       100.    What  amounts  to 
ly.--A  vendor,  by  bringing  soit  and  ob-  l-»In  a  warranty  aale  conditioned  to  return 
taining  judgment  for  the  purohaae-money,    the  artidee  upon  a  breach  of  the  warranty. 


ooatraet»  or  that  the  pnrchaeer  might  aerer 
the  aale  of  the  right  to  manufacture,  etc, 
from  the  sale  of  the  ohattels,  and  rescind  aa 
to  the  former  alone,  recovering  the  purchase 
price  thereof  for  entire  failure  of  oonsidera- 
tion.    lb. 


ratifies  and  confirms  the  aale,  so  that  it  can 
not  be  set  aside  at  hia  instance.  Ntltom  t. 
CarringUm,  6  D.  519. 

Rescission  must  be  in  Mo,  or  not  at  all, 
even  when  several  articles  are  sold  at  a  dis- 
tiect  price  for  each,  and  although  fraud  in 
the  sale  is  shown.  KoorAaefv.  JBcir^38D.588. 

Besciasion  of  a  sale,  where  the  vendee  can- 
not pay  the  purchase-money,  may  be  made 
by  agreement  of  the  partiea,  and  when  made, 
inll  cut  out  liens  subsequeutlv  acquired 
asainat  the  vendee.    Momd  v.  Uanu^  40  D. 

An  endorser  oompelled  to  pay  a  note  is 
subrogated  to  the  right  of  the  creditor  to 
maintain  an  action  to  rescind  the  sale  as 
simnlatad  and  fraudulent,  against  a  anbae- 
euent  porchaaer  of  the  property  for  which 
the  note  waa  given.      Chrowu  v.  SUeL  46  D. 

to. 

Fraud  does  not  of  itself  render  a  sale  void, 
but  only  voidable  at  the  election  of  the 
fender.  Until  avoided  or  rescinded,  the 
contract  of  sale  remains  in  force,  and  the 
title  to  the  property  passes  to  the  vendee. 
The  vendor  may,  if  he  sees  fit^  set  aside  a 
tale  on  the  ground  that  it  waa  procured  by 
fraud ;  but  unleaa  a  resdaaion  ia  made,  the 
sale  takes  effect  and  the  property  passes. 
Browm  V.  Plerott  93  D.  57. 

The  sale  of  a  number  of  articles  at  the 
same  time,  if  a  aeparate  price  be  agreed 
upon  for  each,  thouffh  all  be  included  in  one 
eonveyance  or  bill  S,  sale,  may  be  rescinded 
as  to  part,  and  the  price  paid  recovered 
back,  and  be  enforced  as  to  the  residue. 
Cba^cut  V.  Hawkins,  94  D.  5S3. 

One  party  purcliabeJ  of  auother,  for  the 
•nm  of  one  thousand  dollars,  the  exclusive 
right  to  manufacture  and  sell  a  certain  self • 
rising  flour,  together  with  a  lot  of  chattels 
and  fixtnres.  The  value  of  the  latter,  as 
estimated  by  the  parties,  was  two  hundred 
dollars,  and  it  was  understood  that  the  bal- 
ance of  the  one  thousand  dollars  was  paid 
for  anch  sole  right  to  manufacture  and  seU. 
The  purchase  waa  made  upon  the  represen- 
tation of  the  seller  that  he  owned  such 
exclusive  rights  having  acM^uired  it  from 
another,  and  m  proof  of  which  he  exhibited 
a  writing  purporting  to  be  executed  by  the 
latter  transferring  such  right.  Ue  ui  fact, 
however,  did  not  own  any  such  exclusive 
right,  and  no  such  writing  was  ever  reidly 
executed.  Htld^  that  upon  these  facts  a 
cause  of  action  existed  in  favor  of  the  pur- 
chaser for  damages  for  breach  of  the  seller's 


an  offer  to  return  is  equivalent  to  an  accept- 
ance by  the  vendor;  the  sale  ia  thereby 
rescinded  and  the  vendee  may  maintain  an 
action  for  money  had  and  received,  or 
defend  an  action  brought  for  the  purchase- 
money.    AUen  V.  Awienont  39  D.  197. 

Mutual  cancellation  of  a  contract  of  sale^ 
the  vendor  taking  back  the  subject-matter, 
and  the  vendee  taking  back  notes  given  in 
consideration,  will,  as  between  the  parties, 
as  effectually  revest  the  title  in  the  vendor 
as  would  the  most  formal  conveyance ;  and 
the  presumption  of  possession  by  the  vendor 
makes  his  title  good  agiinst  creditors  and 
honafidB  purchaMra.  ToniliMon  v.  RoberU, 
68  D.  367. 

Where,  by  mutual  annulment  of  the  con- 
tract of  sale,  the  seller  has  become  revested 
with  title  to  property  sold,  as  a  horse,  for 
instance,  by  taking  it  back  and  returning 
the  consideration,  it  is  as  competent  for  him 
to  contract  with  the  vendee  for  the  letting 
of  tiie  horse,  as  with  any  other  person,  and 
the  vendee's  possession  under  such  letting  is 
not  fraudulent  as  to  the  possession  of  the 
vendor.    76. 

Vendor's  detention  of  part  of  a  lot  of  sugar 
after  the  vendee'a  failure,  where  the  latter 
obtained  the  other  part  before  such  failure, 
does  not  annul  the  sale,  but  the  vendor 
holds  the  sugar  as  security  for  the  payment 
of  the  stipulated  price.  And  the  subse- 
quent sale  of  the  part  detained  cannot  work 
a  rescission  of  the  sale.  PaUen'9  Afpeal^  84 
D.  479. 

Neither  stoppage  of  |[oods  sold,  while  in 
irawaiUt  nor  the  exercise  of  the  analogona 
right  of  detention  before  any  trwaiUu  haa 
commenced,  operates  aa  a  rescission  of  the 
contract  of  sale.     /& 

107.  When  the  seller  may  rescind. 
—  To  authorize  the  vendor  of  goods  to  dis- 
affirm the  sale,  and  to  recover  agains^  the 
purchaser  with  notice,  the  concurrence  ol 
three  facts  must  be  shown,  Ist,  the  purchaser 
must  have  been  at  the  time  of  the  sale  in- 
solvent, or  in  failing  circumstances ;  2d,  he 
must  have  had  at  ue  time  a  preconueived 
intention  not  to  pajr  for  the  goods,  or  no 
reasonable  expectation  of  being  able  to  do 
ao ;  and  3d,  there  must  have  been,  on  hia 
part,  an  intentional  concealment  of  these 
tacts,  or  a  fraudulent  representation  in  refer- 
ence to  them.  LeOrand  v.  Eufaula  IfaL 
Bank,  60  R.  140. 

Mere  inadequacy  of  price,  unless  it  be  so 
gross  as  to  amount  to  evidence  of  aotoal 
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fraud,  ia  not  »  ground  for  ftroiding  a  lale, 
although  tlie  court  might  refuse  to  decree  a 
specific  perf ormauce.  Osgood  t.  FrankUn,  7 
L>.  613. 

A  vendor's  mistake  as  to  the  purchaser's 
ability  to  pay,  as  where  he  sells  to  one  re- 
puted, and  believing  himself  to  be,  solvent, 
but  who  is  iu  fact  insolvent,  will  not  avoid 
the  sale  or  furnish  ground  for  relief  in  equity. 
Lupin  V.  Marie^  21  D.  256. 

A  sale  of  goods,  tainted  with  fraud  on  the 
part  of  the  vendee,  is  voidable  by  the  vendor 
as  to  the  vendee,  and  as  to  those  olaimiug 
onder  him  with  notice.  Rinolqf  v.  Bigdcno, 
23  D.  607 ;  Thurmn  v.  Blanehard,  33  D.  700 ; 
KnouOu  V.  Lord,  34  D.  525 ;  Hqftnanr.  NoUe, 
89  D.  711. 

The  vendor  may  treat  as  void  a  sale  made 
to  one  who  purchases  with  a  preconceived 
design  not  to  pay  for  the  goods  bought. 
Tlumpton  t.  Ro8e,  41  D.  121 ;  Ogioego  Stare/i 
FacCoSy  v«  Lendnmi,  42  R.  53 ;  unless  the 
property  has  passed  to  the  possession  of  a 
hmafide  holder  for  value.  ykkoU  v.  Midtael, 
80  D.  250.  But  to  have  that  efiect  the  in- 
tention of  the  buyer  must  have  been  never 
to  pa^  for  them ;  and  whether  or  not  that 
wa9  his  intention  is  a  question  for  the  jury. 
BidauU  v.  WoUb,  64  D.  205. 

Though  a  party  injured  may  avoid  a  sale 
as  against  a  fraudulent  purchaser,  yet  this 
cannot  be  done  when  the  rights  of  third  per- 
sons have  intervened.  Thisezoeption,  how- 
ever, does  not  embrace  the  general  creditors 
of  the  purchaser  seizing  the  property  by  at- 
tachment or  execution,  or  taking  it  bv  as- 
signment as  security  for  a  pre-existing  debt. 
BidauU  T.  Wales.  64  D.  205. 

Where  goods  are  sold  for  eash,  and  de- 
livered, the  vendor  taking  the  vendee's 
check  for  the  price,  whiish  on  presentment 
four  days  thereafter  is  dishonored,  the  ven- 
dor mav  rescind  the  contract  and  reclaim 
the  goods.    Hodgaon  t.  BarreU,  31  R.  527. 

Where  a  sale  waa  made  by  meant  of  fslse 
representations  of  the  vendee,  and  the 
goods,  after  oomingiuto  his  possession,  were 
attached  by  his  creditors — hekl,  that  the 
vendor  had  a  right  to  rescind  and  reclaim 
the  goods  from  those  who  attaohed  them. 
Bi^ngton  v.  Oerriah,  8  D.  97. 

A  vendor  cannot  rescind  a  contraot  of  sale 
and  reclaim  the  goods  on  the  ground  of 
fraud,  unless  it  appears  that  he  was  induced 
to  part  with  such  goods  by  deceptive  asser- 
tions and  false  and  fraudulent  representa- 
tions of  the  vendee ;  and  the  fact  that  the 
vendee  was  insolvent^  and  the  goods  liable 
to  immediate  attachment  by  his  creditors, 
which  was  unknown  to  the  vendor,  is  no 
ground  for  rescission.  CroM  v.  PcUi'S,  10 
D.  78. 

A  purchase  made  to  defraud  the  vendor  by 
selling  the  goods  for  a  lens  price  and  without 
paying  for  them,  may  be  treated  as  void  by 
him,  and  he  may  reclaim  the  goods ;  but  he 


most  promptly  disavow  the  oontract  after 
having  notice  of  the  fraud.  Maekinlep  v. 
McOregor,  31  D.  522. 

The  vendor  may  rescind  the  sale  and  re- 
cover the  goods  on  obtaining  knowledge  of 
falsehood,  where  credit  was  obtained  on 
recommendation  of  third  persons,  materially 
false,  and  so  known  to  the  vendee,  so  long 
as  the  goods  remain  in  the  vendee's  hands,  or 
are  not  passed  from  him  on  a  new  and  valu- 
able consideration.  Fitadmmoma  v.  JosUn^ 
52D.  46. 

A  cloth  covering  of  the  bed  of  a  billiard - 
table,  which  oan  be  removed  without  injury 
to  the  table,  and  which  the  vendor  sold 
under  a  contract  of  sale  which  he  had  a 
right  to  rescind,  is'  not  so  annexed  thereto 
and  inseparable  but  that  it  may  be  removed, 
as  against  the  owner,  by  one  who  was  in- 
duced by  fraudulent  representations  of  a 
partner  of  the  keeper  of  a  billiard-room  to 
sell  it  to  suoh  partner.  PerhkiM  v.  Baiiey, 
06  D.  689. 

Such  vendor  may  rescind  the  sale  and  re- 
move the  doth,  although  at  the  same  time 
he  sold  to  the  same  vendee  another  table, 
and  took  a  mortfl^age  on  both  tables  as 
security  for  his  entire  demand.     Ih, 

The  owner  of  a  billiard-table  who,  under 
an  executory  oontract  for  the  sale  of  it  to  the 
keeper  of  a  billiard-room,  leaves  it  in  such 
keeper's  possession,  has  no  right  of  action 
aeainst  a  person  who  takes  from  it  a  remov- 
able cloth  covering,  which,  by  fraudulent 
representations  of  a  partner  of  such  keeper, 
such  vendor  had  been  iuduoed  to  sell  to  such 
partner,  and  to  put  thereon.    Ilk 

The  right  of  the  vendor  of  goods  to 
rescind  the  sale,  for  fraud  on  the  part  of  the 
vendee,  is  not  defeated  hj  his  having  ob- 
tained judgment  for  the  price  in  ignoranoe 
of  the  frand.  Krcau  t.  Thompacnt  44  R. 
182. 

108.  When  the  buyer  may  rescind. 
—  If  a  purchaser,  who  has  been  deceived  in 
a  contract  of  sale  without  any  fault  on  his 

K'rt,  chooses  to  rescind  the  oontract,  he  will 
entitled  to  do  so ;  but  in  order  to  do  this 
efiectually,  so  as  to  entitle  him  to  recover 
back  the  whole  of  the  consideration  money 
paid,  he  must  give  the  vendor  notice,  within 
a  reasonable  time,  of  the  cause  of  rescission, 
and  tender  a  return  of  the  property,  if  with- 
in his  power.  But  this  is  not  necessary 
where  the  plaintiff's  claim  to  damages  is 
founded  on  an  express  warranty,  but  only 
where  there  is  an  implied  warranty,  aris- 
ing from  mistake.  Fowler  v.  WUUame.  4  D. 
579. 

In  some  eases  the  purchaser  of  prootfty 
may,  at  his  option,  on  account  of  nana 
practiced  by  the  seller,  rescind,  and  bf 
action  of  hidMatm  a»$mipak  recover  bftok 
the  price ;  or  by  an  aefeion  of  deoeit  or  other 
proper  action  recover  his  damages }  but  he 
oan,  in  no  case,  maintain  fcirfsWhrtw  ~ 
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III  (or  the  porohata-money,  without  a  pre- 
▼iooi  oflfor  to  reaoind  and  a  demand  of 
repayment,     jraner  ▼.    Wheeler,  6  D.  717. 

The  porchaaer  of  counterfeit  bank  bills 
may  recover  the  amount  paid  for  them  u^on 
divcoYering  them  to  be  counterfeit  and  ita- 
mediately  returning  them,  where  both  par- 
ties are  brokers  equally  skilled  in  detectius 
eouQterfeits,  and  equally  innocent ;  aim 
where  the  purchaser  passes  the  notes  away 
honafide  after  reoeiving  them,  and  they  are  | 
returned  to  him  as  counterfeit  two  months 
afterwards,  and  he  immediately  takes  them 
up  and  lenders  them  to  the  seller,  he  may 
recover,  notwithstanding  the  delay  in  re- 
turning the  bills,  there  beins  nothing  to 
show  laches  on  his  part.  Bua:  v.  Doyle,  45 
D.  176. 

The  purchaser  of  a  chattel  cannot,  by  his 
own  act  alone,  return  and  revest  the  prop- 
erty in  the  seller,  and  recover  the  price  when 
paid,  on  the  ground  of  a  total  failure  of  con- 
sideration ;  nor,  by  the  same  means,  protect 
himself  from  the  payment  of  the  price,  on 
the  same  grounds.  Hamum  v.  Sandermm, 
45  D.  272. 

A  purchaser  of  goods  becoming  insolvent 
cannot  vacate  the  contract  of  purchase  by 
agreement  with  the  vendor,  after  proceedings 
in  insolvency  have  been  commenced,  so  as  to 
cnt  off  the  assignee's  right  to  pay  the  price, 
and  take  the  goods.  AmM  v.  JkUmo^  50 
0.754. 

A  purchaser  ia  authorized  to  rescind  a  con* 
tract  for  the  sale  of  a  horse,  and  return  the 
horse  for  breach  of  an  express  warranty  of 
tonndnesa,  although  there  was  no  express 
agreement  to  that  effect,  and  no  fraud. 
BryatU  r.  JdmraK  74  D.  655. 

Resciaaion  of  a  contract  cannot  be  made 
after  the  property  purchased  under  the 
eontraot  has  been  received  in  packages, 
and  after  using  a  portion  of  it  which  was 
not  put  in  a  case,  it  being  a  very  small  por- 
tion, and  after  credit  has  been  given  by 
buyer  to  seller  on  his  book-account,  if  it 
should  afterwards  appear  upon  examina- 
tion, that  there  was  only  a  difference  in 
quality  in  the  goods  delivered  and  those 
ealled  for  in  the  oontraot.  HoadUff  v. 
Houae,  76  D.  167. 

Rescission  of  contract  can  be  made  after  the 
property  purchased  has  been  received  from 
the  seller  uy  the  buyer,  and  after  credit  has 
been  given  to  the  former  by  the  latter  upon  hia 
books,  if  it  afterwards  appears  that  it  is  not 
of  the  same  kind  or  dass  as  that  called  for 
in  the  contract.     76. 

A  contract  cannot  be  rescinded  if  at  the 
time  the  articles  were  delivered  under  it  to 
the  purchaser  by  the  seller,  the  former 
eould  have  discovered,  by  using  ordinary 
diligence  that  they  were  not  of  the  kind  he 
l)argained  for.  If  the  articles  are  packed 
in  lianrels  and  the  barrels  are  headed  up, 
the  purchaser  need  not  open  the  packages 


to  examina  the  goods.  He  must,  however, 
as  soon  as  the  cause  of  rescission  is  discov- 
ered, give  notice  of  his  roedision,  and  return 
the  property.     /& 

A  sale  maybe  rescinded  where  the  articles 
were  to  be  deliTered  at  a  future  day,  and 
those  sent  are  not  merchantable,  and  the 
purchaser  notifies  the  seller  to  take  the 
property  back  on  account  of  ita  inferiority. 
iloioard  v.  Hoey^  35  D.  572. 

A  vendee  has  the  right  to  return  a  defect- 
ive corn  cultivator,  manufactured  under  an 
executory  contract,  and  to  recover  money 
paid  on  it,  with  interest,  where  he  has  re- 
ceived the  cultivator  under  such  contract, 
kept  it  long  enough  to  give  it  a  fair  examina* 
tion  and  trial,  and  found  it  to  be  vitally 
defective.     WootUe  v.  Whitney,  99  D.  102. 

A  vendee  cannot  rescind  an  executed  con- 
tract of  sale,  in  the  absence  of  fraud,  be- 
cause the  goods  are  not  as  warranted,  unleia 
he  has  reserved  that  right.  His  sole  remedy 
is  by  action  on  the  warranty.  VoorhuM  v. 
Bark  38  D.  588. 

Willful  misrepKresentationof  quality  is  not 
sufficient  to  avoid  a  sale  of  personal  prop* 
erty,  unless  the  defendant  was  deceived  by 
it,  and  unless  it  formed  an  inducement  to 
him  to  make  the  purohaae.  ChmurmiUle  ▼. 
WacUeigh,  41  D.  214. 

A  suspicion  of  frand  upon  the  vendee  is 
sufficient  to  induce  equity  to  rescind  a  sale, 
when  coupled  with  gross  inadequacy  of 
price,  and  the  pressure  of  pecuniary  embar- 
rassment.    Lester  v.  Mohan,  60  D.  530. 

Concealment  by  a  vendor  of  horses  of  the 
fact  that  they  have  a  contagious  disease  of 
a  fatal  character,  to  his  knowledge,  such 
disease  not  being  discoverable  by  such  ex- 
amination as  a  careful  man  would  make 
before  buying,  entitles  the  purchaser  to  re- 
scind the  contract,  and  to  recover  damages 
for  the  fraud,  especially  where  such  conceal- 
ment ia  accompanied  bv  actual  misrepre- 
sentations accounting  for  any  suspicious 
appearances  in  the  animals.  WhUa  v.  Mor^ 
riaon,  67  D.  658. 

Where  on  the  sale  of  a  horse  known  by 
the  seller  to  be  unsound  in  a  certain  respect 
the  seller  conceals  the  defect,  and  ^ves 
evasive  and  artful  answers  to  inquiries, 
with  the  intent  to  deceive,  and  thereby  de- 
ceives and  injures  the  purchaser,  the  latter 
may  rescind.     Croyle  v.  Mosea,  35  R.  654. 

Defendant  bought  a  harvesting  machine, 
reluctantly,  upon  solicitation  of  the  plaintiff, 
and  upon  the  stipulation  that  if  it  did  not 
work  to  his  satisfaction  he  might  return  it. 
Jleid,  that  his  right  to  reject  was  absolute 
and  his  reasons  could  not  be  investigated. 
Wood  Reaping  etc  Machine  Co,  v.  8nM,  45 
R.  57. 

109.  PuttinfiT  in  statu  quo.  —  To  enti- 
tie  a  vendee  to  rescind,  and  recover  back 
the  consideration,  he  must  place  the  vendor 
in  the  same  situation  as  before  the  sale,  or 
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Whtr«  a  parohase  is  infected  with  aotaal 
fraud*  the  purchaser  is  not  entitled  to  hold 
the  property  until  repaid  the  purchase  price. 
His  title  mav  be  treated  as  absolutely  roid.  TZw 

The  tender  of  letum  of  animiiJs  to  the 
Tender*  in  an  action  for  fraudulent  conceal* 
ment  of  the  fact  that  they  are  diseased,  ia 
not  necessary  to  entitle  the  rendee  to  re- 
cover his  damages;  nor  is  it  necessary  to> 
entitle  him  to  rescind  the  contract  if  the 
animals  are  entirely  worthless.  fPmAi  t. 
Mmriaon,  67  D.  858. 

A  vendor  rescinding  a  sale  for  fraud  must 
restore  the  consideration  if  it  has  been  paid. 
ThunUmr.  Blandiard,  33  D.  700. 

A  return  of  the  consideration  is  necessary 
only  when  vendor  seeks  to  avoid  the  contract 
unaer  which  he  has  parted  with  his  goods. 
JenninffB  v.  Oagc^  56  u,  476. 

A  vendor,  to  whom  the  vendee  has  given 
his  negotiable  promissorv  note  for  goods*  ia 
not  bound  to  tender  such  note  at  the  time 
of  rescinding  the  contract ;  it  is  sufficient  if 
he  produce  it  upon  the  trial*  and  deliver  it 
into  the  custody  of  the  court.  NkhoU  t. 
Mkhad,  80  D.  259  ;  ThunUm  v.  Bkaiehard, 
33  D.  700. 

The  vendor  must  return  money  already 
paid  on  rescinding  the  sale  of  a  chattel  for 
non-payment  of  an  installment  of  the  price 
when  due,  under  a  provision  in  the  contract^ 
where  there  is  nothing  in  the  contract  clear- 
ly indicating  that  money  already  paid  shall 
be  forfeited  by  such  default;  and  if  the 
vendor  rescinds  and  retakes  the  property 
without  refunding  the  money  already  paid, 
the  vendee  may  recover  the  money.  ilUUr 
v.  Steen,  89  D.  124. 


offer  to  do  sa  Ckmner  v.  Hmienon^  8  D.  103; 
By^mn  v.  Ihmn,  41  D.  100. 

A  vendee  of  personal  property  cannot 
treat  the  sale  as  void  on  account  of  the  fraud 
of  the  vendor*  and  still  retain  the  consider- 
ation.   Jokmon  V.  AfeLcuusi  43  D.  102. 

110.  Betum  of  goods  or  price. — 
To  rescind  a  contract  of  purchase*  the  ven- 
dee must  return  the  property,  unless  it  be 
entirely  worthless  to  both  parties.  Perky  v. 
^a^34D.56;  Burtim v. Stewart, 20 D.Q92, 

The  purchaser  of  goods  with  warranty, 
wishing  to  rescind  for  breach  of  the  war- 
ranty* must*  as  a  general  rule,  restore  all 
the  goods  received  under  the  contract.  Clark 
w.  Baker,  ^D.  109|  Iforev.  Houghton,  93 
D.  258. 

An  offer  to  return  goods  sold  with  a  war- 
ranty* either  express  or  implied*  is  not  nec- 
essary before  brmging  an  action  for  damages 
for  the  breach  of  such  warranty.  Boorman 
V.  JeMiM,  27  D.  158. 

A  purchaser  of  goods  with  warranty  can- 
not return  the  same  and  recover  the  price* 
on  breach  of  the  warranty,  but  must  sue 
upon  his  warranty,  if  the  vendor  had  no 
knowledge  of  the  unsoundneas*  and  does  not 
consent  to  take  the  article  back*  and  the 
contract  itself  reserves  no  right  to  return  it. 
Ka^e  V.  John,  36  D.  148. 

Where  there  is  an  express  or  implied  war- 
ranty, the  vendee  of  goods  may  show  a 
partial  failure  of  consideration,  in  defense  of 
an  action  agaix^t  him  for  the  purchase 
money,  without  returning  the  goods ;  but  if 
he  would  rescind  the  sale  and  recover  back 
the  purchase-money,  he  must  within  a  rea- 
sonable time  return  the  goods,  or  offer  to 
return  them;  unless  the  goods  are  wholly 
worthleas*  in  which  case  the  vendee  is  never 
under  obligation  to  either  return  or  offer  to 
return  them.   Brantley  v.  T/umtae,  73  D.  264. 

The  return  of  an  article  by  the  purchaser 
for  purpose  of  repair,  where  it  is  defective* 
is  not  effective  for  the  purpose  of  rescission, 
even  thoueh  the  vendor  neglects  to  repair  the 
article.     Rom  v.  John,  36  D.  148. 

A  party  wishing  to  rescind  a  sale  of  a  jack, 
for  fraud*  by  tendering  him  back  to  the 
seller,  must  do  so  absolutely,  by  leaving  him 
in  the  seller's  stable  or  upon  his  premises, 
aud  must  not,  after  the  seller's  refusal  to 
accept  him«  take  him  home  and  use  him  as 
his  own.     McCuUoeh  v.  SeoU,  56  D.  561. 

One  whose  tender  of  a  chattel  for  the  pur- 
pose of  rescinding  the  sale  is  refused,  and 
who  takes  it  back  and  uses  it  as  his  own, 
thereby  waives  the  benefit  of  his  tender,  and 
his  remedy  is  an  action  at  law  for  damages. 
In  such  a  case  his  bill  for  a  rescission  must  be 
dismissed  without  prejudice  to  such  action. 
lb. 

Where  a  purchase  is  infected  with  legal 
fraud,  the  purchaser  is  entitled  to*hold  the 
property  until  reimbursed  the  purchase 
money.     McCaskey  v.  Chaf,  62  D.  336. 


111.  Wliat  lying  by,  or  acqai 
oenoe  will  defaat  the  nght  to  resdiid. 
—  VVhere  the  buyer  of  a  dock  agrees  to  pa^ 
for  it  at  the  expiration  of  a  year,  on  condi- 
tion that  it  peitorms  to  his  satisfaction,  the 
contract  to  pay  becomes  absolute  at  the  end 
of  that  time,  unless,  within  a  reasonable 
time,  he  offers  to  return  it  and  gives  notice 
of  his  dissatisfaction.  If  the  residence  of 
the  seller  is  unknown*  or  if  he  resides  ia 
another  state,  the  bu^er  must,  in  order  to 
excuse  his  failure  to  give  notice  and  to  offer 
to  return*  show  that  he  used  due  diligence  t» 
ascertain  the  seller's  residence.  Dewey  v. 
Erie  Borough,  53  D.  533. 

The  seller  of  a  machine  is  under  no  obli- 
gation to  receive  it  back*  or  make  it  all 
right,  under  an  agreement  so  to  do  at  time 
of  ssde,  if  it  should  prove  not  to  be  a  good 
machine,  unless  called  upon  to  perform 
within  a  reasonable  time  after  the  sale. 
Oebom  ▼.  Stanley,  85  D.  347. 

A  vendee  is  not  bound  to  receive  and  pay 
for  property  that  he  has  not  agreed  to  pur- 
chase ;  but  if  after  delivery  it  is  found  on 
examination  to  be  unsound,  or  not  to 
answer  the  order  cpven  for  it,  he  must  im- 
mediately return  it  to  the  vendor*  or  give 
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bim  notice  to  take  it  back,  or  he  will  be 
presamed  to  have  aoquiesced  in  its  quality. 
Reed  v.  JUmdaO,  86  D.  305. 

A  porohaser  of  slave*  at  a  sale  under  a 
void  order  of  the  probate  court  cannot  plead 
as  an  excuse  for  failure  to  rescind,  by  re- 
turning or  offering  to  return  the  slaves,  the 
fact  that  he  did  not  discover  the  defect  of 
title  until  after  emancipation  of  the  slaves, 
and  that  he  could  noc  then  return  them. 
Ware  v.  Houghton,  93  D.  258. 

The  defendant  bought  of  the  plaintiff  hats, 
caps,  collars  and  gloves,  by  an  order  classi- 
fying the  goods  according  to  kind,  style  and 
price  per  dozen.  The  parties  understood 
that  each  article  was  to  be  itemized  and  car- 
ried out  at  one-twelfth  of  the  nrice  per 
dozen.  In  the  printed  heading  of  the  bill 
rendered  by  the  plaintiff  was  a  statement 
that  "all  claims  must  be  made  in  three 
days."  Some  of  the  articles  did  not  con- 
form to  the  order,  but  were  not  returned  for 
a  montii.  HeUf  1.  That  the  contract  was 
apportionable,  and  the  defendant  could  not 
be  held  for  goods  not  conforming  to  the 
order ;  2.  That  he  was  entitled  to  a  reason- 
able time  to  return  such  goods ;  3.  That  the 
2ue4tion  of  reasonable  time  wss  for  the  jury. 
^ohen  V.  Pemberitm,  55  R.  101. 

112.  Seller's  right  to  sell  a^in  and 
claim  deflciency. — The  vendee's  refusal 
to  take  away  the  goods  entitles  the  vendor, 
after  proper  notice,  to  sell  them  on  account 
of  the  vendee.  Qilh/  v.  Henry,  13  D.  291. 
S.  P.,  Cfffman  v.  Hampton,  37  D.  511 ;  Pai- 
tetCe  Appeal,  84  D.  479. 

The  vendor  should,  before  selling  the 
goods,  notify  the  vendee  that  he  will  sell 
'  them,  and  in  selling  them  he  ought  to  dis- 
pose of  them  to  the  best  advantage,  so  as  to 
obtain  the  best  price  he  can.  He  is  not 
bound  to  givo  to  the  vendee  notice  of  the 
time  and  place  of  the  sale  ;  and  if  he  gives 
such  notice,  he  may  postpone  the  sale  to  an- 
other day,  if,  in  his  judgment,  there  be  good 
cause  for  so  doing.  Bodenbaum  v.  Weeden, 
9b  U.  737. 

If  a  vendee  refuse  to  fulfill  his  contract, 
the  vendor  may  resell  the  goods  without 
any  notice  to  him,  and  look  to  him  for  the 
lostf  that  he  may  have  sustained  by  reason 
ot  the  refusal.  WestY,  Cumdiujliom,  33  D. 
300 ;  Atwood  v.  Ltuxu,  89  D.  713. 

If  the  vendee  of  goods  unreasonably  re- 
fuse to  accept  them,  the  vendor  is  under 
no  obligations  to  allow  them  to  perish  on  his 
bands,  or  to  become  reduced  in  value,  but 
may  sell  them  at  auction,  and  hold  the 
vendee  reeponsible  for  the  difference  between 
the  sum  realized  from  such  sale  and  that  which 
was  agreed  to  be  paid  by  the  vendee.  Van 
Horn  V.  RwUry  84  D.  62.  S.  P.,  as  to  the 
damages,  McCombe  v,  MeKennan,  37  D.  605. 

A  resale  made  after  a  vendee's  refusal  to 
oompiece  his  purchase  is  not  conclusive  in 
Using  the  extent  of  his  liability ;  he  may 


show  that  the  sale  was  unfair  or  was  under 
circumstances  calculated  to  prevent  a  full 
price.      West  v.  Cunningham,  33  D.  300. 

The  right  to  resell  is  not  defeated  by  the 
acceptance  by  the  vendor  of  a  portion  of  the 
eonsideration,  prior  to  the  removal  and  sale 
by  him  of  the  articles  delivered.  McOombe 
V.  MeKennan,  37  D.  605. 

A  resale  of  a  part  of  a  lot  of  sugar  by  the 
vendor  after  the  vendee  has  obtained  the 
other  part,  even  if  wrongful,  places  the  par* 
ties  in  a  different  situation  from  their  orig- 
inal position.     Pattens  Appeal,  84  D.  479. 

The  vendor  may  resell  at  any  time,  and 
in  any  state  of  market,  goods  which  the 
vendee  refuses  to  accept,  according  to  the 
contract  of  sale,  and  the  fact  that  he  refrains 
from  selling  them  for  two  months  upon  a 
falling  market  will  not  prevent  him  from  re- 
covering in  an  action  against  the  vendee  for 
the  deficiency.  Rosenbaum  v.  Weeden,  98 
D.  737. 

A  cargo  of  Virginia  wheat  was  sold  to  a 
brewer,  who  knew  it  to  be  southern  wheat, 
which  is  generally  more  or  less  heated, 
though  it  is  not  injured  thereby  for  flour, 
however  it  may  be  unfit  for  malting.  A 
sample  of  the  wheat,  taken  in  the  usual 
manner  from  the  cargo,  was  exhibited  to 
the  buyer  before  the  purchase,  which  was 
found  adapted  for  malt.  He  received  part 
of  the  cargo,  but,  finding  some  of  it  heated, 
and  unfit  for  malting,  he  refused  to  receive 
the  remainder,  though  it  was  good,  mer- 
chantable wheat,  and  equal  to  any  southern 
wheat.  The  residue  of  the  careo  was  ten- 
dered and  notice  given  the  ouyer  that 
unless  he  received  and  paid  for  the  whole, 
the  residue  would  be  sold  at  public  auction, 
and  he  be  held  responsible  for  any  deficiency. 
Held,  that  the  sample  was  a  fair  specimen 
of  the  quality ;  that  a  contract  and  delivery 
of  a  part  transferred  the  property  ;  and  that 
the  subsequent  sale  of  the  residue  of  the 
wheat  at  auction  was  not  a  waiver  of  the 
contract;  the  vendor  being,  by  tlie  refusal 
of  the  buyer  to  accept  the  wheat,  at  liberty 
to  abandon  it,  or  dispose  of  it  bona  fide  as 
the  buyer'd  agent  to  the  best  advantage. 
Sands  V.  Taylor,  4  D.  374. 

SALSS  BY  SAMPLE. 

In  general,  see  Sales,  IV. 

State  laws  taxing,  see  Comhkrcb,  9l 

SAXVAGB. 

Lien  for,  see  Shipping,  46. 
Power  of  master  to  contract  for,  see  Ship- 
PiNO,  34. 

BAimrr. 

How  proved,  see  Evidxnox,  258. 

Of  testator,   burden    of   proof  as   to,  see 

Wills,  98. 
Opinions  on  question  of,  see  WrrNSssig,  127. 
See  also  Insane  Persons 
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8ATISFA0TI0S. 
Of  obattol  mortgage,  sm  Obattxl  Mobt- 

OAGBS,  30. 

Of  exaoationB,  see  Bzaconoir,  171-177. 

Of  judnnentB,  see  JuDGMBNTf  V. 

Of  jui^menti  Taoating  antry  of,  SM  JvMk 

MXNT,  113. 
Of  mortgages,  see  Mortoaqis,  VUL 

sAvnra  oulubeb. 

Bbek  of,  SOS  Statutes,  71. 

SAVUrOS  BAJSTKB. 
Boo  BAiru  A3n>  Bavkiro,  7* 

80Ain>AI«. 

Saeoptioiis  to  answer  for,  see  Plkaskiio^  82. 
Strikmg  out  allegations  for,  soo  Puudiho, 
182. 

BOHEDUIaES. 

Impeaching  disoharge  for  omissions  in,  see 

Bankrvptot,  41. 
To  assigauienis  for  ersditors,  see  Aaaioii- 

MKNTB,  eta,  10. 
To  cJiattel  mortgages,  see  Ckattkl  Uobt- 

OAOBa^  11. 

BOHOOIiS. 

pneliidet  deelilonB  under,  or  InyoMng  the 
sehool  lawi  of  the  several  statet ;  the  manaffe- 
mentof  ichool  lands  and  fands;  taxation  for 
school  pnrpoMes ;  the  powers  and  daties  of  school 
officers  ;  the  righto,  powers,  and  duties  of  teach> 
ers ;  coarse  of  stady ;  school  discipline,  etc] 

Exclusion  of  negroes  from,  see  OnriL  RioaTB, 

1. 
Power  of  county  to  hold  property  for,  see 

COUNTDCS,  13. 

1.  School  districts.  — School  districts 
are  quasi  coroorations  for  building  and  re- 
pairing sehoolnoases  and  certain  other  pur- 
poses. Andrewr.  JSUeit  26  D.  621;  CfaakiU 
T.  Dudley,  39  D.  750. 

A  voluntary  neighborhood  school  is  not 
within  the  statute  relating  to  the  districting 
of  townships  in  Pennsylvania.  MarUn  t. 
McOord,  30  D.  342. 

A  school  district  is  liable  to  be  sued  with- 
out any  express  statute  giving  the  action. 
McLomd  V.  8e&y,  27  D.  689. 

An  execution  against  a  school  district 
may  be  levied  on  the  individual  property  of 
an  inhabitant  thereof.  McLoud  v.  StWyt  27 
D.  689 ;  without  first  resorting  to  corporate 
property.    QatHdUl  v.  Dwiley,  39  D.  750. 

AJk  inhabitant  whose  property  is  taken 
under  such  an  execution  cannot  impeach  the 

i'udgment  upon  which  it  issued.    McLaud  v. 
^€&,  27  D.  689. 

Where  two  records  of  a  school  district 
were  kept,  from  only  one  of  which  it  ap- 
peared  that  a  committee  had  been  duly 
elected  at  a  meeting  of  the  district,  and  the 
clerk  who  made  the  records  testitied  that 
both  were  made  by  him  soon  after  the  meet- 


ing from  looee  memoranda  kept  at  the  mee^ 
ing, — Iteld,  that  the  records  were  not  contra- 
dictory, and  both  being  originals,  that  the 
election  of  the  committee  was  duly  proved. 
WiiUatHM  T.  School  DiaMd,  82  D.  243. 

A  school  district  employed  a  oontractcr 
to  repair  and  improve  a  schoolhouse,  under 
the  direction  of  the  architect  of  the  improve- 
ments, who  was  employed  b^  the  district, 
as  to  the  manner  of  exeontm^  the  work. 
The  contractor  was  not  to  beffu  work  un- 
til vacation.  By  permission  ofthe  architect 
he  began  it  before,  and  he  negligently  in- 
jured one  of  the  pupils  in  the  execution  of 
li.  Two  of  the  school  board  visited  the 
building  after  the  work  was  begun,  but  did 
not  order  it  stopped.  In  an  action  by  the 
injured  pupil  against  the  district,  hM,  L 
That  the  district  was  not  liable  for  the  con* 
tractor's  negligenoe.  2.  That  the  permis- 
sion of  the  architect,  being  outside  his 
authority,  did  not  bind  the  district;  3, 
That  the  knowledge  and  inaction  of  the 
two  members  of  the  board  did  not  render 
the  district  liable.  School  Didria  of  Erm  t. 
Fucii,  42  R.  627. 

d.  School  district  officors.  —  A  war* 
rant  for  the  annual  town  meeting  held  by 
law,  for  the  purpose  of  ohoosing  officers,  con- 
tained articles  '*  to  choose  all  necessary  town 
officers,  and  "  to  choose  all  necessary  com- 
mittees," and  the  statute  allowed  ei&er  of 
two  modes  of  choosing  committees.  It  was 
held  under  these  articles  the  town  was 
authorized  to  determine  which  mode  should 
be  pursued,  and  to  pass  a  vote,  "  that  each 
school  district  choose  their  own  committees,'* 
this  being  one  of  the  modes  provided  by  stat- 
ute.    WUIiamtr.  School  Districi,  32  D.  X'iS. 

The  clerk  of  a  school  district  elected  under 
the  Rev.  Stat,  c.  23,  sec.  27,  is  competent 
to  act  as  such,  although  he  has  removed  into 
an  adjoining  district  m  the  same  town,  and 
another  has  been  chosen  in  his  stead,  but  not 
sworn.    Ih, 

A  school  treasurer  and  his  sureties  are 
liable  on  his  bond  for  school  funds  deposited 
by  him  in  a  bank,  which  are  lost  by  the  sub- 
sequent insolvency  of  the  bank,  although  he 
was  guilty  ofnoneglieence  in  failing  to  ascer- 
tain its  financial  concution.  SttUe  v.  Powell, 
29  R.  512. 

A  school  district  treasurer  deposited  school 
money  in  a  bank  to  his  own  individual 
credit,  directing  the  bank  to  pay  out  of  it 
certain  school  district  bouils  about  maturing, 
payable  at  that  bank.  Tiie  bank  failed  and 
the  money  was  lost.  Held,  that  the  treas- 
urer was  liable  for  it  in  an  action  on  his 
bond.      Ward  v.  School  DUtt-kt,  35  R.  47!;. 

A  county  schocd  superintendent,  willfCtly 
or  corruptly  refusing  a  license  to  teach  to 
one  lawfully  entitled,  is  liable  in  damages. 
SUmon  V.  Overton^  54  R.  343. 

8.  Keotings  of  school  officers.  —  The 
proceedings  of  a  school  district  meeting  are 
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void  where  the  statute  requires  even  seren 
daTs'  notice  of  the  meeting  to  be  given,  and 
only  six  daye'  notice  is  given,  Hutd  v.  School 
Digtrki,  39  D.  225. 

Where  a  gtatute  requires  the  warrant  f  or 
a  school  district  meeting  to  specify  the  busi- 
ness to  be  done  at  snch  meetuiA,  no  business 
not  so  specified  can  be  legal^  transacted 
thereat.     lh» 

The  law  requiring  the  secretary  of  a 
school  district  to  record  all  proceeoings  of 
the  board  and  of  the  district  meetings  in 
separate  books,  to  be  kept  for  that  purpose, 
ia  directory  ouly,  and  proceedings  of  the 
board  are  not  void  simply  because  &ey  were 
recorded  on  loose  sheets  of  paper  instead  of 
ia  a  boond  book.  HiggiM  v.  iSesd,  74  D. 
906. 

Under  a  statute  authorizing;  the  district 
■chool  board,  in  conjunction  with  the  county 
siaperintendenti  to  dismiss  any  teacher  for 
incompetency,  cruelty,  negligence  orimmor- 
ality,  these  officers  do  not  constitute  a  court, 
but  may  adopt  their  own  procedure.  6chool 
Dktna  V.  ifeCby,  46  K.  02. 

4.  Taxm  for  school  purposes. —A 
statute  required  that  a  school  district  tax 
should  be  assessed  within  thirty  days  after 
the  clerk  of  the  district  should  certify  to 
the  assessors  the  sum  to  be  raised.  This 
was  held  to  be  directory  merely.  Pofnd  v. 
Nytu,  8  p.  131. 

Ix  an  ille^^al  assessment  be  made,  the  same 
sr  sncceedmff  assessors  may  make  a  new 
assessment,  for  which  purpose  the  district 
elerk  may  issue  a  secona  certiiicate.    Ih. 

A  law  declaring  a  tax  on  the  polls  and 
proj^erty  of  persons  of  one  color  for  the  ex- 
Slnsive  education  of  children  of  that  color 
is  unconstitutional.  PmU  v.  Qatton  Co,.  55 
R.638. 

5.  how  levied.  —  The  provision  of 

the  revised  stat.,  c.  23,  sec  37,  that  an  as- 
sessment of  a  school  district  tax  shall  he 
made  within  thirty  days  after  the  clerk  of 
the  district  shall  certify  to  the  assessors  the 
sum  voted  by  the  district  to  be  raised,  is 
directonr,  and  does  not  j[>rohibit  an  assess- 
ment after  the  expiration  of  that  period. 
WilBamsr,  SchoolDisirkt,  32  D.  243. 

The  omission,  through  an  error  of  judg- 
ment or  mistake  of  law,  of  an  assessor  to 
assess  on  an  individual  a  school  district  tax, 
does  not  invalidate  the  assessment  as  to 
•ther  persons.    lb. 

Where  one  of  three  assessors  fails  to  at- 
tend and  act  in  assessing  a  tax,  after  proper 
notice,  the  other  two  may  proceed  without 
him.     lb. 

The  list  of  persons  taxed  required  by  the 
Iowa  code  to  pe  posted,  by  the  secretary  of 
a  school  district,  at  three  or  more  places  in 
the  district,  showing  the  amount  of  tax  dne 
from  each,  is  admissible  in  evidence  in  an 
action  of  trespass,  wherein  the  defendants 
justify  as  school  officers  by  showing  that  a 


schoolhouse  tax  was  levied  upon  all  the 
property  in  the  district,  indudius  the  plain- 
tifrs ;  and  that  for  the  purpose  of  collecting 
said  tax  the^  levied  upon  and  sold  the  prop- 
erty for  which  the  sut  is  brought.  Biggiut 
V.  Heed,  74  D.  305. 

6.  Warrant  for  collection  of  school 
tax.  —  Whether  a  warrant  under  which  a 
meeting  was  called  that  elected  a  committee 
to  levy  a  school 'tax  is  regular  or  not,  can- 
not be  inquired  into  in  an  action  to  recover 
back  money  paid  for  the  tax.  WUUaam  v. 
School  Didrict,  32  D.  243.^ 

That  such  committed  was  a  committee  de 
/aeto  is  sufficient  to  sustain  the  tax.    lb. 

Where  there  is  a  failure  to  collect  a  school 
tax  during  the  year  in  which  it  is  levied^ 
the  power  and  authority  conferred  by  the 
warrant  do  not  expire  with  the  year,  where 
the  tax  levied  is  upon  personal  property. 
If  the  warrant  first  issued  be  lost^  its  place 
may  be  supplied  by  a  new  one,  and  such 
warrant  protects  not  only  the  secretary  to 
whom  it  was  issued,  but  also  his  successor 
in  office.    Biggme  v.  Seed,  74  D.  305. 

Li  trespass  against  the  school  officers 
for  taking  and  selling  personal  property  in 
payment  of  a  schoolhouse  tax,  the  defend- 
ants may  give  in  evidence  a  bond  for  the  de- 
Uvery  of  the  property  executed  by  the 
plaintiff.    lb. 

7.  Enforcement  of  warrant.  —  Evi- 
dence on  the  part  of  the  plaintiff  in  an  action 
i^gsinst  a  scnool  district  to  recover  the 
amount  of  a  tax  paid  for  building  a  school- 
house,  that  there  was  alreadjr  a  sufficient 
schoolhouse  in  the  district^  is  inadmissible. 
WilUaam  v.  School  DistriO,  32  D.  243. 

The  return  of  a  constable  upon  a  war- 
rant issued  to  warn  a  town  meetmg,  that  he 
had  warned  the  inhabitants  to  meet  at  the 
time  named  therein,  dating  his  return  less 
than  fourteen  days  l^efore  the  meeting,  is 
not  conclusive  to  show  that  the  required 
notice  of  fourteen  days  before  the  meeting 
has  not  been  given.     lb. 

8.  Powers  and  duties  of  collector. 
—  Whether  a  collector  of  taxes  has  been 
duly  elected  and  sworn  is  a  question  that  is 
not  open  to  a  plaintiff  in  an  action  against  a 
school  district  to  recover  a  tax  which  he  has 
paid  such  collector,     lb. 

9.  Powers  and  duties  of  school 
trustees.  —  School  trustees  are  not  mere 
ministerial  officers  bound  to  obey  the  illegal 
resolutions  of  the  district.  Baker  v.  Free' 
man,  24  D.  117. 

A  school  trustee  deriving  his  official  char- 
acter from  a  seneral  law  and  the  election  of 
the  people  oi  a  given  district  is  as  much  a 
pubhc  agent  as  if  he  were  the  immediate 
agent  of  the  state  or  of  one  of  its  political 
divisions.     Ogden  v.  Raymond^  58  D.  429. 

Equity  will  interfere  and  control  the 
action  of  school  trustees  in  changinff  school 
districts,   if  a  plain  violation  of  the  law. 
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gross  injostioe,  oppression,  or  oormption  is 
shown.  Metz  t.  Anderwn,  76  D.  704. 
.  Aoquiesoenoe  in  an  unwarrantable  act  of 
school  trustees  in  consolidating  districts 
constitutes  a  good  ground  for  the  refusal  of 
equitable  interference.     lb, 

A  school  director's  right  to  hold  office  can* 
noli  be  inquired  into  on  a  bill  to  enjoin  the 
collection  of  a  tax  levied  .by  theuL  The 
remedy  is  by  quo  toarranto,    lb. 

The  plaintiff  obtained  a  contract  for  build- 
ing a  schoolhouse  for  the  district  of  which 
he  was  a  director,  and  took  part  in  the  pro- 
ceedings of  the  board  which  let  the  contract. 
HM,  that  the  contract  was  void,  on  the 
ground  that  it  was  acainst  the  piiblic  policy 
to  allow  the  plaintiff,  while  holding  a  fidu- 
ciary relation  to  the  district,  to  place  him* 
«eh  in  an  autagonistic  position  and  obtain 
the  contract  for  himself,  from  the  board  of 
which  he  was  a  member.  Pichett  v.  Schooi 
DkMei,  3  R.  105. 

A  negotiable  note  made  by  school  trus- 
tees, for  the  proper  pur]^es  of  their  office, 
and  purporting  to  be  their  individual  obliga- 
tion, but  with  the  addition  to  their 
signatures  of  their  official  description,  is 
binding  upon  the  school  corporation.  School 
Town  etc  v.  KauUUl,  37  R.  139. 

Two  persons  who  had  brought  a  suit 
agadust  a  school  district  to  divest  it  of  cer- 
tain property  purchased  by  it,  being  elected 
directors  of  the  district,  discharged  counsel 
employed  bv  their  predecessors  to  defend  it^ 
and  allowed  a  decree  to  pass  against  the  dis- 
trict by  default.  Beld,  that  it  should  be  set 
aside.    Noble  v.  School  Dtrecton,  67  R.  852. 

Under  a  statute  authorizing  school  dis* 
trict  boards  to  provide  "necessary  appen- 
dages" for  schoolhouses  during  Uie  liiue 
that  schools  are  taught,  there  is  no  author- 
ity to  p»urchase  a  stereoscope  and  stereo- 
scopic views.  School  Digtrid  v.  FtrhbM,  30 
R.  447. 

The  right  to  prescribe  a  general  course  of 
instruction  and  to  direct  what  books  shall 
be  used  being  reposed  .by  the  legislature  in 
a  school  committee,  no  power  of  revision 
being  conferred  upon  any  other  tribunal, 
includes  the  uower  to  make  injudicious  and 
ill-advised  selections.  Donahoe  v.  RiduxrtU^ 
61  D.  256. 

A  school  committee,  by  expulsion  or  other- 
wise, may  enforce  obedience  to  all  regula- 
tions within  the  scope  of  their  authoritv,  to 
select  and  prescribe  what  books  shall  be 
used  in  schools.    lb, 

A  district  school  board  has  power  to  make 
a  rule  suspending  any  pupil  absent  without 
satisfactory  excuse,  six  half  days  in  four 
consecutive  weeks.  King  v.  Jfjftrmm  CUif 
School  Boards  36  R.  499. 

A  school  committee  which  was  author- 
ised by  statute  to  adopt  all  requisite  meas- 
ures for  the  regulation  of  the  school,  ex- 
cluded children  from  the  school  for  abseaoe. 


contrary  to  the  rules  thereof.  HeU^  valid, 
although  such  absence  was  pursuant  to  the 
command  of  their  Roman  Uatholic  parents 
and  their  priest,  and  for  the  purpose  of  at- 
tending religious  services  on  a  holiday  of  the 
church.     FertUer  v.  Tyler,  21  R.  133. 

Under  a  statute  authorising  school  direct- 
ors to  make  and  enforce  all  needful  rules 
and  regulations  for  the  government,  man- 
agement and  control  of  the  schools,  not 
inconsistent  with  the  laws  of  the  land, 
school  directors  made  a  rule  that  no  pupil 
should,  during  the  school  term,  attend  a 
social  party,  and  expelled  the  plaintiff  for  a 
violation  of  that  rule  by  permission  of  hiu 
parents.  In  an  action  for  damages  for  such 
expulsion — held,  that  the  directors  had  ex- 
ceeded their  powers,  but  inasmuch  as  there 
was  no  malice,  willfulness  or  oppreision, 
they  were  not  liable.  DriU  v.  Snodgran,  27 
R.343. 

The  trustees  of  free  public  high  sohooU 
had  .statutory  authority  to  direct  what 
branches  should  be  taught,  and  to  adopt  and 
enforce  all  necessary  rules  and  regulations 
for  the  management  and  government  of  the 
schools.  A  candidate  for  admisaioa  passed 
a  satisfactorv  examination  in  all  the  re- 
quired branches  except  grammar,  and  was 
refused  admission  on  account  of  that  defi- 
ciency. His  father  did  not  wish  him  to  study 
Srammar.  Held,  tliat  a  rule  or  regulation 
enying  him  admission  on  that  account  was 
unreasonable,  and  that  mandcLmue  would  lie 
to  compel  his  admission  to  study  the  other 
branches.  Tru»tMi  of  Sdiojlt  v.  People,  29 
R.55. 

10.  Their  liability.  -- School  trustees 
are  liable  in  trespass  for  assessing  an  illegal 
tax  voted  by  the  district  to  change  the  site 
of  its  schoolhouse,  and  for  issuing  a  warrant 
to  collect  such  tax.  Baker  v.  Frfeauxn,  24 
D.  117. 

Statutory  powers  and  duties  of  a  superin- 
tending school  committee  relative  to  the  ex- 
pulsion of  pupils  being  of  a  semi-judicial 
character,  for  an  honest  though  erroneous 
decision  they  are  not  liable  to  the  expelled 

{mpil.     DsMoJkoe  v.  BkhaniU,  61  D.  256 ;  un- 
ess  they  act  wantonly  or  maliciously.    Mc 
Cormick  v.  Burl,  35  R.  163. 

The  plaintiff,  a  scholar  in  a  public  school 
in  the  city  of  New  York,  was  injured  by 
falling  into  an  excavation  carelessly  left 
open  in  the  school  yard  by  workmen  in  re- 
pairing the  school  building.  The  repairs 
had  b^n  ordered  by  the  school  trustees  of 
the  ward,  who  acted  gratuitously,  and  were 
under  the  direction  of  the  superintendent  at 
school  buildings.  No  personal  negligence 
was  shown  in  any  of  the  defendants.  Held, 
that  neither  the  trustees  nor  the  superintend- 
ent were  liable.  Donovan  v.  llcAlpm,  39 
R.  649. 

11.  The  school  fdiicL-- The  penalty 
for  not  paying  school  money  loanea  wheo 
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16.  Bights  of  pupil*,  gtineraUy.  ^ 
Between  ^  aohoolmaeter  in  a  pnblic  ichool 
and  the  parenti  or  pupils,  there  is  no  prir- 
i^  of  eontraot.    8pear  t.  Cymmlmg§t  U  D, 

A  sohoolmaater  in  a  pnblie  sehool  is  not 
responsible  to  a  parent  for  refusing  to  ro- 
oeive  and  instruct  hie  child,    lb. 

A  pupil  oannot  be  excused  from  reading 
in  a  duly  prescribed  text-book  because  of 
eonscieutions  religious  somples ;  and  if  ex- 
pelled for  refusal  to  read  in  such  book,  he 
has  no  action  for  damages,  DomaJiM  t, 
Richards^  61  D.  256. 

The  trustees  and  faculty  of  a  pnblic  uni- 
versity may  not  refuse  admiuion  or  exclude 
students  because  .they,  are  members  of  a 
Greek  letter  fraternity  or  other  secret  col* 
lege  society.     StaU  ▼.  WMte,  42  K  496. 

The  legislature  may  authorize  each  com- 
mon school  district  to  admit  or  exclude 
children  non-resident  in  the  district.  6tiUe 
▼.  Joint  School  District,  56  R.  653. 

1 6.  S«p<uratioiL  of  white  and  oolorod 
children.  —  An  action  is  not  maintainable 
^gainst  schooi  directors,  by  one  who  with- 
draws his  children  from  school  because  such 
directors  erroneously  admitted  colored  chil- 
dren.    Steioart  v.  Siuf^hard,  49  D.  463. 

A  statute  establishing  separatA  syrttems.ot 
schools  for  white  and  colored  children  is  not 
in  Tiolation  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  and 
where  appropriate  schools  for  colored  chil- 
dren are  maintained,  such  children  may 
be  lawfully  excluded  from  schools  estal>> 
lished  for  white  children.  Ward  ▼.  Jflood, 
17  R.  405  ;  Cory  v.  Carter,  17  R.  738. 

District  school  directors  are  bound  to  fur* 
nish  equal  school  facilities  for  blacks  an<} 
whites,  and  where  they  have  furc^shco 
three  months'  instruction  for  the  vhits^s, 
but  none  for  the  blacks,  and  show  no  inten 
tion  to  do  so,  and  but  a  few  days  more  ihK\> 
three  months  remain  of  the  school  years 
and  they  have  the  funds  to  do  it,  they  may 
be  compelled  by  mandnwun  to  do  so,  and 
may  not  proportion  the  school  term  accord- 
ing to  the  respective  number  of  scholars  in 
each  dass.  Maddox  v.  Neal^  66  K.  540 ; 
Stale  y,  Dt^,  8R.  7l3. 

17.  School  discipline.*  —  !.  RigJU  of 
teadter  to  suspend  or  expel  pupil  —  Expulsion 
from  school  is  the  proper  remedy  for  persist- 
ent disobedience  of  a  pupil.  Ouemsey  v. 
PWcm,l%\>,  171. 

In  matters  where  the  board  of  control  of 
public  schools  have  made  no  regulations  for 
the  government  of  the  schools,  the  teachers 
stand  m  hco  parentis^  and  have  inherent 
power  to  suspend  pupils,  for  cause,  and 
mandamus  will  not  lie  to  compel  such  a 
teacher  to  reinstate  such  a  sunnended  pupil. 
StaU  V.  Burton,  30  R.  706.        

*  See  note  on  the  authority,  duties,  and  powers 
of  fieaohers.76  D.  IM-U?. 


due,  provided  by  the  Illinois  school  laws, 
is  imposed  only  on  the  borrower,  is  not  aa- 
■ignaole,  and  is  not  a  part  of  the  oontraot 
contained  in  the  bond  or  mortsage  given  to 
secure  the  money  loaned,  and  must  be  en- 
forced by  a  special  count.  Bradlem  v.  Snyder, 
68  D.  564. 

13.  School  lands.— The  disposition 
of  school  lands  provided  for  by  the  Wiscon* 
sin  revised  statutes,  chapter  24,  is  a  contract 
of  sale,  and  not  a  sale ;  and  therefore^  al- 
lowing such  a  contract  on  credit  is  not  re- 
pugnant to  the  constitutional  provision  pro- 
hibiting a  sale  on  credit.  SmUh  v.  Mariner, 
68D.  73. 

A  contract  to  sell  school  land  as  soon  as 
the  purchaser  shall  pay  therefor  may  be  as- 
signed under  the  code.  But  the  assignment 
does  not  have  to  be  recorded  in  the  office  of 
the  commissioner,  nor  would  its  being  filed 
there  operate  as  notice  to  third  persons. 
Consequently  a  judgment  againsta  holder  of 
such  a  ccmtract,  who  prior  thereto  hud  as- 
signed the  same,  does  not  affect  the  title  of 
the  assignee,  although  the  plaintiff  had  no 
notice  of  such  assignment.  Chure/iiU  v. 
Morse,  02  D.  422. 

13.  School  buildings.  —  A  school  dis- 
trict cannot  change  the  site  of  its  school- 
house,  without  the  consent  of  the  school 
oomminioners.  Baker  v.  Freeman,  24  D. 
117. 

The  use  of  a  public  schoolhouse  for  other 
than  school  purposes  is  unlawful  and  may 
be  enjoined  at  the  suit  of  any  one  injured 
thereby.  Speneer  v.  Jokd  School  Distriei,  22 
R.  268. 

The  petition  for  an  injunction  to  restrain 
the  use  of  a  public  schoolhouse,  for  other 
than  school  purposes,  alleged  that  the  plain- 
tiff was  **a  resident  of  we  school  district 
and  a  taxpayer  therein,  that  his  children 
attended  school  in  the  said  schoolhouse, 
and  that,  b^  the  improper  use  of  the  build- 
ing complamed  of,  tbe  books  of  his  children 
were  torn,  soiled,  carried  away,  lost  and 
misplaced, ' '  eta  Held,  that  plaintiff  showed 
such  a  personal  and  private  injury  and  in- 
terest as  would  enable  him  to  maintain  the 
action,    /ft. 

A  statute  authorizing  school  directors  to 
grant  the  temporary  use  of  public  school- 
houses,  when  not  occupied  by  schools,  for 
religious,  literary  and  other  meetings,  and 
for  ev(  :iing  and  Sunday  schools,  is  not  un- 
coiittiitutionaL  JSichoU  v.  Sehool  Dtreetors, 
'M.  K.  160. 

14  Compensation  of  teachers.  —  In 
oMUnipsii  for  aervices  rendered  as  a  school- 
teacher, evidence  is  admissible  to  prove  that 
the  defendant  contracted  with  the  plaintiff 
individually,  and  not  as  a  public  officer. 
Ogdetk  V.  Raymond,  58  D.  429. 

Teachers'  wages  are  not  subject  to  deduc- 
tions for  recognised  holidays.     School  Die* 
V,  Cage,  23  K.  421. 
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2.  Bight  of  ieaeher  to  eh(uti9e  pupil  ^"^^^ 
•choolnuuiter*s  aathority  extends  tb  the  in- 
fliction of  oorpontl  ponishment  ^pon  hie 
pupila,  enbject  to  the  qnalifioation  that  he 
may  not  iniiot  punishment  of  a  natare  to 
produce  lasting  injury  to  body  or  health. 
6UUe  ▼.  Penderyrass,  3i  D.  416;  but  he  most 
not  chastise  wantonly  and  without  cause, 
and  the  chastisement  must  be  proportionate 
to  the  offense  and  within  the  bounds  of  mod- 
eration, or  the  schoolmaster  will  be  liable 
for  an  assault  and  battery.  Anderton  t. 
State,  75  D.  774. 

He  may  punish  a  pupQ  for  all  acts  of  the 
latter  which  are  detrimental  to  the 'good 
order  and  best  interest  of  the  school, 
whether  such  acts  are  committed  in  school 
hours,  or  after  the  pupQ  has  returned  home, 
or  while  he  is  engaged  in  the  service  of  bis 
parent.  Lander  r.  Seaver,  76  D.  156 ;  and 
this  right  is  not  affected  by  the  fact  that  a 
pupil,  Toluntarily  in  the  school  it  of  lawful 
age  and  therefore  not  entitled  to  attend  the 
•chool.    StaU  T.  Miztier,  24  R.  769. 

A  school  teacher  is  not  authorized  to  in- 
flict excessive  chastisement ;  nor  to  chastise 
except  for  a  specific  offense  which  the  pupil 
understands ;  nor  to  chastise  a  pup.l  for 
refusing  to  stady  a  branch  from  which  his 
father  had  excused  him.  State  v.  Mmner,  32  R. 
1 2S.  But  the  teacher  of  a  public  school  has  the 
right  moderately  to  chastise  a  pupil  for  re- 
fusinff  to  render  an  exouse  for  aosence  from 
school  without  leave.  JktnenJtoffer  v.  State, 
35  R.  216.  Or  for  lighting,  against  the  sciiool 
rules,  although  away  from  the  Bchoolhon!<e 
and  not  in  school  hours.  Hutton  v.  State,  59 
R.776. 

The  proper  test  of  excessive  pnmshment  is 
the  general  judgment  of  reasonable  men. 
PaUeretm  v  NtUter,  57  K  818. 

A  schoolmaster  acts  judicially  in  deter- 
mining the  necessity  of  punishment,  and  the 
extent  to  which  it  should  be  administered, 
and  will  be  liable  only  when  he  punishes 
under  pretext  of  authority,  to  gratify  ma- 
licious feelings.  State  v.  Pendei^rasat  31  D. 
416. 

3.  Action  for  aseauU  and  batterv  againet 
teacher.  — A  school  teacher  is  not  liable  to 
an  action  or  information  for  assault  and 
battery,  for  having  chastised,  in  moderation, 
a  disobedient  pupil.  State  v.  Mrnier,  24  R. 
769. 

A  schoolmaster  is  liable  in  damages  for 
an  excessive  punishment  of  a  pupil,  even 
though  he  acted  in  good  faith  and  without 
malice  in  inflicting  it^  and  considered  it  ne- 
cessary, and  not  excessive ;  but  in  case  of 
doubt,  he  is  entitled  to  the  benefit  of  it. 
Lander  v.  Seaver,  76  D.  156. 

In  a  prosecution  for  assault  and  battery, 
where  the  relation  of  schoolmaster  and 
scholar,  parent  and  child,  master  and  ap- 

*  Power  to  Inflict  corporal  puuiihment,  see 
note.  31 D.  419. 


prentice^  or  anv  similar  relation  is  established 
as  a  defense,  the  legal  presumption  is  that 
the  chastisement  was  proper,  and  to  war- 
rant a  conviction  this  presnmption  most  be 
rebutted  by  showing  that  it  WM  excessive, 
or  without  any  proper  cause.  And€reon  v. 
StatB,  75  D.  774. 

It  is  a  questaon  for  the  jury  to  determine 
whether  the  instrument  used  by  a  school- 
master to  Inflict  punishment  upon  the  pupil 
is  a  proper  one  for  such  purpose.  Lander  v. 
Seaver,  16  D,  156. 

To  rebut  the  preramptioii^  or  proof  of 
malice  in  punishing  a  pupu,  it  is  oompetent 
for  the  schoolmaster  to  prove  that  the  in- 
strument used  by  him  in  punishing  thepnpil 
was  such  as  was  generally  nsea  for  such 
purposes  by  other  teachers  in  ihm  vicinity. 

It  is  competent  for  a  schoolmaster,  who 
is  defending  himself  in  an  action  of  trespass 
for  assault  and  battery  upon  a  pupil,  to 
prove  that  at  a  former  trial  of  the  same 
case  the  plaintiff  made  no  daim  that  the 
punishment  inflicted  was  excessive,  and  that 
then  plaintiff  onl^  claimed  that  the  master 
had  no  right  to  mflict  the  punishment,  be- 
cause the  offense  of  the  pupu  wae  not  com- 
mitted in  school  hours.     /£ 

If  evidence  that  a  schoolmaster^  acted 
maliciously  in  administering  the  punishment 
should  be  given  by  those  prosecuting  him, 
evidence  that  the  schoolmaster  was  ordi- 
narily mild  and  moderate  would  be  admis- 
sible,   lb. 

Where  excessive  punishment  of  a  pupil  is 
charged  against  a  schoolmaster,  evidence 
that  the  ordinary  management  of  the^  latter 
was  mild  and  moderate  is  not  admissible. 
lb. 

4.  What  rulee  are  reaeonable.  —The  rea- 
sonable requirements  of  a  teacher  must  be 
obeyed  by  his  pupils.     Ouemsejf  v.  Piildn, 

76  D.  171. 

The  requirement  to  write  compositions  b 
reasonable,  and  teacher  may  expel  a  pupil 
who  persistently  refuses  to  comply  with  the 
rule,     lb, 

A  rule  of  a  public  school,  that  every  scholar 
on  returning  from  recess  shall  bring  in  a 
stick  of  wood  for  the  fire,  is  not  ''needful 
for  the  government "  of  the  schooL  Statev. 
Board  of  Education,  53  R.  282. 

A  public  school  teacher  may  make  a  rule 
forbidding  Bcholafs  from  quarrelling  and 
using  profane  language  on  tneir  way  home, 
and  to  punish  them  for  disobedience  of  it. 
DesJdns  v.  Ooee,  65  R,  387. 

A  school  regulation  that  the  doors  shall 
be  locked  and  no  scholars  admitted  during 
the  openins  exercises  of  the  morning  session, 
a  period  ot  fifteen  minutes,  is  reasonable, 
but  due  regard  must  be  had  to  the  weather, 
and  the  age,  health  and  comfort  of  the  ex- 
cluded pupUs.  The  detention  of  scholars 
for  a  short  time  after  the  close  of  sessions. 
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for  fault  or  iiU80onduct»  is  reasonable,  and 
even  if  exercised  mistakenly,  it  does  not 
amoiinl  to  false  imprisonment  unless  mali- 
cious.   Fertkhyr.  Midiener,  60  R.  709. 

18.  Course  of  study  and  text  boolES. 
1.  In  generdL  —  A  father  directed  his  child, 
who  attended  a  public  school,  to  study  onlv 
certain  of  the  suojects  taught  in  the  school. 
The  teacher,  with  notice  of  such  direction, 
required  the  child  to  study  other  subjects, 
and  whipped  him  for  not  doing  so.  Held, 
an  unlawful  assault    Morrow  v.  Wood,  17 

R.  471. 

An  act  of  the  lepslature  providing  that 
certain  state  officers  shall  contract  on  be- 
half of  the  state,  with  a  desicptiated  individ- 
ual, for  furnishing  the  state  for  fifteen  years 
with  suitable  text-books  for  the  use  of  the 
public  schools  of  the  state,  within  specified 
maximum  prices,  of  a  certain  size  and  qual- 
ity, and  to  be  approved  by  a  designated 
oommiasion,  is  constitutionaL  Curryer  v. 
Merriil,  33  R.  450. 

Under  the  provision  of  the  school  law 
allowing  instruction  in  "such  other  branch- 
es, including  vocal  music  and  drawing,"  as 
may  be  prescribed  by  the  directors  or 
voters,  any  modern  language  may  be  taught. 
PoweUv.  Board  of  Education,  37  R.  123. 

A  rule  that  pupils  in  a  public  hiffh  school 
shall  employ  ^  certain  period  in  tne  study 
and  practice  of  music,  and  provide  them- 
selves with  certain  books  therefor,  is  valid. 


authority  to  interfere  by  directing  what  in- 
struotioii  shall  be  given,  or  what  books  shall 
be  read  therein,    lb, 

A  statute  providing  that  the  Bible  shall 
not  be  excluded  from  the  public  schools,  but 
that  no  papil  shall  be  required  to  read  it 
contrary  to  the  wishes  of  his  parents  or 
guardian,  is  constitutional.  Moore  v.  ifoii- 
fU^52R.444. 

80IENTEB. 

By  owner  of  mischievous  animal,  see  Am- 
MAU,  20. 

BOrEKTIFIO  MEN. 
As  experts,  see  Witm£S8X8,  135. 

SCOtE  FACIAS. 

[Indndes  the  nature,  and  course  of  procedure 
under  the  writ,  generally,  and  Its  use  to  revive  a 
Judgment ;  which  Ir^tter  topic  is  also  treated  In- 
cidental! j  under  JUDOMSifT.J 

Against  bail,  see  Bail,  7,  23-25. 

To  enforce  mortgage,  see  MoRTGiaES,  72. 

To  revive  a  judgment,  see  also  Jitdomsmt, 

129. 
When  necessary,  effect^  etc.,  see  ExiounoK^ 

22. 

1.  General  nature  of  the  proceed- 
ing. --  The  forty-fifth  chapter  of  13  Bdward 
I.,  giving  a  writ  of  scire /acku,  is  in  force 
here  by  virtue  of  the  provisions  of  the  act 
of  Kovember  6,  1829,  which  adopts  the  com- 


thereof  wul  be  sustained.  Stale  v.  Wtiber, 
58  Rm  30. 

2.  Heading  the  BtbU  in  jnMe  edtooU.— 
The  requirement  that  the  Protestant  or  any 
version  of  tiie  Bible  be  read  iu  public 
schools,  and  imposition  of  the  penalty^  of 
expulsion  in  case  of  refusal,  is  not  iu  violation 
of  ftither  the  letter  or  spirit  of  the  constitu- 
tion.   DoncJioe  v.  Ridtards,  61  D.  256. 

The  requirement  that  the  Bible  be  used  in 
public  schools  merely  as  a  reading-book  is 
not  an  interference  with  religious  belief. 

IL 

The  requirement  of  the  use  of  a  particular 
version  of  the  Bible  as  a  readins-book  by 

Eupils  who  may  conscientiously  believe  it  to 
ave  been  erroneously  made,  is  not  am  im- 
position of  hurt,  molestation,  or  restraiikt 
upon  religious  worvhip  or  sentiments,  nor  of 
a  religious  test ;  nor  is  it  a  subordination  or 
preference  of  any  sect  or  denomination  to 
another  within  the  constitutional  provisions 
of  Maine.     lb. 

The  constitution  of  Ohio  does  not  enjoin 
or  require  religious  instruction,  or  the  read- 
ing of  religious  books  in  the  public  schools 
of  the  state.  Board  o/JBducaUon  v.  Minor, 
13  R.  233. 

The  legislature  having  placed  the  manage- 
ment of  the  public  schools  under  the  exclu- 
sive control  of  directors,  trustees,  andlioards 


and  an  expulsion  forunexcused  disobedience    mon  and  statute  laws  of  England  which  aie 


of  a  general  and  not  a  local  nature,  with 
certain  exceptions  and  provisos.  Union  Basik 
V.  Powll,  62  D.  367. 

9.  Power  to  ieeue  the  writ.  ~  Courts 
cannot  acquire  jurisdiction  by  the  process 
of  edreJaaoM  ofv^r  disputed  questions  rela- 
tive to  grants.  Sdrejadae  is  always  found- 
ed upon  a  record,  and  issues  from  and  is 
made  returnable  to  the  court  where  the 
record  is  kept.  WaJher  v^  WeUe,  63  D. 
252. 

Courts  have  no  jurisdiction  of  a  bill  to 
set  aside  a  patent,  which  bill  alleges  that 
the  complainants  are  the  heirs  of  a  certain 
person  who  "gave  in  for  a  draw  "  at  a  land 
lottery ;  that  their  devisor's  name  was  im- 
properly written ;  that  a  third  person,  pro- 
cured a  grant  to  himself  through  the  use  of 
their  devisor's  name ;  and  that  the  defend- 
ant had  since  purchased  the  land  thereby 
acquired  at  sheriflTs  sale.  This  although 
defendant  had  purchased  it  with  full  knowl- 
edge of  these  facts.     Jb, 

8.  In  what  cases  it  will  lie.  — i^olrs 
facUu  would  afford  no  adequate  remedy  as 
a  means  of  inquiring  into  the  manner  in 
which  a  grant  had  been  issued,  as  it  only 
reaches  such  matters  as  appear  upon  the 
face  or  within  the  body  of  the  grant.  Walk' 
er  V.  WeUt,  63  D.  252. 

Scire  facias  will  lie  to  recover  for  a  newly 


of  education,    the  courts  have  no  rightful  i  discovered  breach  of  an  agent's  bond,  which 
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had  passed  into  jadgment,  where  the  bond 
was  ^yen  by  the  agent  to  secure  his  ao- 
counting  and  payment  of  sums  collected  by 
him  to  an  insurance  company  in  whose  em- 
ploy he  was.  The  company  had  no  means 
of  discovering  that  the  asent  had  received 
the  money  at  the  time  oi  the  rendition  of 
the  former  judgment;  and  the  fraudulent 
concealment,  upon  its  discovery,  constituted 
a  new  brea^sh  and  such  concealment  is  a 
ttufficieut  reason  for  not  including  the  sum 
in  the  original  pleading  and  judgment. 
Johnson  v.  Provincial  fn».  Co.,  86  D.  49. 

4.  T7m  of  the  writ  to  revive  a  Judg- 
ment.* —  1.  In  gtiural  —  A  pending  vxrt 
faaoM  is  not  transferred  by  the  act  trans- 
ferring "ail  suits  and  cauaes  pending*'  in 
one  court  into  another,  but  may  be  prose- 
cuted to  judgment  in  the  former  court, 
where  the  record  is.  Dougherty^ 9  EtiaU,  42 
D.  326. 

A  judgment  against  an  heir  under  the  act 
of  17S4.  0.  11,  sec  3,  subjecting  lands  ac- 
quired by  descent  to  the  ancestor's  debt,  to 
be  valid,  the  sore  fadoM  must  be  served  per- 
sonally on  the  heir,  and,  if  a  minor,  with 
general  guardian,  upon  the  guardian  alsa 
Comif  V.  Young^  26  D.  225. 

A  creditor  has  no  right  to  call  upon  a  per- 
son or  his  heirs  for  the  rents  and  profits  of  a 
tract  of  land  received  by  them  prior  to  the 
time  that  he  acquired  a  lien  on  such  land  by 
judgment  or  otherwise,     lb. 

Where  the  defendant  in  an  action  was 
personally  served  and  suffered  default,  being 
at  the  time  subject  to  the  jurisdiction  of  the 
oourt,  and  subsequently  a  writ  of  scire  fackn 
was  issued  to  give  effect  to  such  judgment, 
.  and  served  upon  him,  by  leaving  it  at  his 
last  place  of  abode,  he  having  in  the  mean 
time  removed  out  of  the  jurisdiction  of  the 
court,  such  service  is  Hufficient  to  give  the 
oourt  jurisdiction  of  the  defendant  m  such 
scire  facUu  proceeding.  Adams  v.  Rowtt  26 
1).  266. 

A  judgment  rendered  in  such  a  proceeding 
is  not  open  to  an  examination  in  the  courts 
of  the  state  to  which  the  defendant  has  re- 
moved, where  it  is  attempted  to  be  enforced 
against  him  by  suits  in  those  courts.     lb, 

A  judgment  on  adrt  facias  reviving  a  judg- 
ment is  conclusive  as  to  the  existence  of  the 
debt,  as  respects  innocent  purchaserd,  though 
the  original  judgment  was  in  fact  satisfied, 
and  the  judgment  reviving  it  was  confeiised 
by  an  attorney  without  authority.  Irwin  v. 
Nkxson.  61  D.  569. 

A  defendant  in  ears  fadas  cannot  avail 
himself  of  any  ground  of  defense  lyhich  was 
open  to  him  in  the  suit  of  which  that  is  a 
continuation,  sembU.  Smith  v.  Baton,  58  D. 
746. 

An  objection  that  the  service  of  scire /octos 
to  revive  a  judgment  was  void,  because  in- 

*  See  an  important  nionomphie  note  on  scire 
.  foBiaa  to  revive  a  Judgment,  94  D.  222-24u. 


stead  of  having  a  sheriff's  return  of  service 
upon  it|  it  had  an  acknowledgmeut  signed 
by  the  administrator,  that  it  was  personally 
served  upon  him,  and  that  consequently  the 
judgment  was  a  nullity,  cannot  be  made  so 
as  to  defeat  an  action  of  ejectment  brought 
by  a  purchaser  on  execution  under  the  judg- 
ment.   Draper  v.  Bryion^  57  D,  257. 

2.  Who  maif  issue — tcAea  may  issue.  —  A 
dei^  of  court  has  no  power  or  authority  to 
issue  •drt/adas.  Its  issnanoe  is  a  judicial 
act  based  upon  a  suggestion  entered  of  re- 
cord and  it  must  be  awarded  by  the  court. 
Frierwn  v.  Harris,  94  D.  220. 

Scire  fadas  before  an  execution  is  neoes- 
sarv,  only  when  the  judgment  is  signed 
under  the  statute  of  Charles  IL^  after  the 
first  vacation,  so  that  the  execution  cannot 
be  tested  during  the  life  time  of  the  party 
who  died.    Dibble  v.  Tayhr,  42  D.  368. 

Sdre/aeias  may  be  had  to  make  executors 
or  admmistrators  parties  to  the  judgmenti 
in  case  the  defendant  dies  after  interlocu- 
tory judgment^  and  a  second  sore  fadas  is 
necessary  to  give  them  opportunity  to  plead 
no  assets,  or  other  matter,  in  their  defense, 
lb. 

Sdre  facias  may  be  had  against  personal 
representatives,  where  there  is  only  one 
plaintiff  or  defendant,  who  dies  after  final 
judgment  and  before  execution,  but  is  not 
necessary  if  execution  be  taken  out  in  such 
time  that  it  may  be  tested  in  his  life  time. 
lb. 

A  judgment  creditor  seeking  to  subject 
the  real  estate  of  a  judgment  debtor,  who 
has  died  after  judgment,  to  the  payment 
thereof,  must,  before  taking  out  execution, 
cause  the  heirs  to  be  summoned  by  sdre 
faciaSf  to  show  cause  why  execution  should 
not  issue.     Frierson  v.  Harris,  94  D.  220. 

3.  When  may  not  issue.  — Sdre  fadas  is- 
sued upon  a  final  judgment,  rendered  upon 
the  execution  of  a  writ  of  inquiry,  on  a 
judgment  by  default,  to  revive  the  judgment 
agamst  the  personal  representatives  of  the 
debtor,  will  l>e  inoperative  if  it  appears  that 
after  the  judgment  by  default  and  before 
the  final  judgment,  the  judgment  debtor 
had  died.     Carter  r.  Carriger,  24  D.  585. 

The  object  of  a  sdrefadoit,  issued  against 
an  administrator,  is  to  enforce  a  lien  pre- 
viously established  and  fixed  upon  the  prop- 
erty of  deceased,  and  where  there  is  no  such 
lien  the  sdre  facias  is  powerless.    lb. 

If  a  judgment  is  signed  in  the  lifetime  of 
the  defendant,  no  sdre  fadas  is  necessary,  to 
have  execution  against  him  during  the  vaca* 
tion  after  the  judgment  term;  and  if  de- 
fendant dies  after  final  consideration  and 
before  entry,  judgment  may  be  entered  as 
at  common  law,  and  no  sdre  fadas  is  neces- 
sary, to  have  against  him  an  execution  which 
at  common  law  would  properly  have  been 
tested  in  his  lifetime.  DiUle  v.  Taylor,  42 
D.  368. 
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Scire  /ados  cannot  issue  to  reyive  a  jadg- 
ment  against  the  heirs  of  a  deceased  jadg- 
meut  debtor.  It  should  inne  to  show  cause 
why  execution  should  not  be  issued  against 
the  real  estate  of  the  ancestor,  descended 
to  the  heira.  Friermm  r.  Harris,  94  D. 
220. 

To  authorize  the  issuance  of  adre/adas  to 
subject  real  estate  in  the  hands  of  the  heir 
to  the  satisfaction  of  a  judgment  aji^ainst 
tbe  ancestor,  a  suggestion  most  be  made 
apon  the  record  of  the  fact  that  real  estate 
has  descended  to  the  heir;  and  without 
this  the  §dre  JadoM  ia  irregular  and  void. 

4.  t^td  </  iht  proceeding,  —  An  action 
of  §ere  fadas  is  not  original,  but  is  wholly 
dependent  upon  a  liability  previously  created 
by  a  judgment.  Carter  v.  Carriger,  24  D. 
585 ;  and  is  the  continuation  of  an  action 
already  commenced,  whenever  it  is  used  to 
carry  into  effect  a  former  judgment  against 
a  party  to  it.  So  held,  in  a  adrejfacku 
agaiaAt  one  who  had  been  charged  as  a  trus- 
tee in  a  process  of  foreign  attachment.  Ad' 
ams  V.  Soe,  25  D.  266 ;  and  in  a  eare  fadaa 
to  revive  a  dormant  judgment.  Irunn  v. 
Ji'ixon,  51  D.  559. 

The  revival  of  a  judgment  by  $dre  fadoi 
eontiiiues  its  vitality,  with  the  lien  and 
other  incidents,  from  the  time  of  its  rendi- 
tion.   Irwm  V.  Niaxm,  51  D.  559. 

5.  BheriiTs  return.— A  sheriff's  re- 
iam  to  a  edre  fadas  cannot  be  controverted. 
Bluf^  V.  Rkharde,  13  D.  672. 

6.  Bules  of  pleading.  >- The  writ  is 
properly  said  to  run  in  the  name  of  a  person 
or  the  government  from  whom  the  command 
on  the  face  of  the  writ  appears  to  emanate. 
JohnMon  v.  PromHckUIns,  Co.,  86  D.  49. 

An  objection  to  the  writ,  that  it  is  not 
tested  in  the  name  of  the  people,  will  not  be 
allowed  as  an  objection  that  the  style  of  the 
writ  was  not  in  the  name  of  the  people,  or 
that  it  did  not  run  in  their  name.  The 
oonrts  will  not  permit  the  amendment  of  an 
objection  which  is  purely  technical,  and 
which,  as  amended,  would  tend  to  overthrow 
substantial  justice.    lb, 

BOBOIiL. 

When  a  valid  seal,  see  Seal,  2. 


Aaevidenee  of  oonsideration*  see  Cottrt^JJn, 


Keeesotj  and  snffioiency  of,  see  Dkids,  21- 

83 ;  Pboobss,  5 ;  Rblbasb,  7. 
Of  notary,  snffioiency  and  effect  of,  see  No- 

TABIS8  PVBUO,  7. 

On  exeention^  see  EzBCunoN,  8. 

Ptoof  (rf  affixing,  see  Svidknok,  183. 

To  corporate  eontraets,  see  Cobpobations, 

104-108. 
To  ordinary  penal  bond,  see  Bonds,  3. 
To  protest^  see  Biluiaiid  Noii8»  184. 


Warrant  of  arrest  must  have,  see  Abrbst, 
16. 

1.  What  sufllclent.  — Several  co-sign- 
ers of  a  sealed  instrument  may  adopt  the 
same  seal.     Ludlow  v.  Simond,  2  D.  291. 

Where  a  seal  or  scrawl  is  not  affixed  to 
some  of  the  names  of  the  obligors  in  a  bond 
which  indicates  upon  its  face  an  intention  to 
seal  it,  it  will  be  presumed  that  those  obU* 
gors  against  whose  names  no  seals  appear, 
adopted  the  seals  affixed  by  the  others,  and 
all  will  be  bound,  but  the  presumption  may 
be  rebntteU  by  plea  and  proof.  DatfU  v, 
i^urton,  36  D.  511. 

A  printed  impression  of  a  seal  is  not  a 
seal,  and  a  contract  of  insurance  having  there- 
on such  impression  is  not,  therefore,  a  sealed 
instrument.  MUduU  v.  Union  lAfe  InB.  Co,, 
71  D.  529. 

d.  When  a  scroll  Ib  sufficient.  —  A 
scroll  annexed  to  a  signature  is  not  sufficient 
to  make  a  sealed  instrument,  uulesd  it  ap- 
pear from  some  expression  in  the  body  of 
the  instrument  that  it  wasi  intended  as  such. 
Auntm  V.  WIMxk,  4  D.  550. 

Wax,  wafers,  or  something  capable  of  re- 
ceiving an  impression  is,  by  the  law  of  New 
Jersey,  necessary  to  constitute  a  seal,  except 
in  instruments  for  tbe  payment  of  money,  on 
which  a  scroll,  ink,  or  other  device,  affixed 
by  way  of  seal,  is  made  by  the  statute  to  have 
the  same  effect  as  if  sealed  wiCh  wax.  Per- 
nae  v.  Outaetnan,  19  D.  388. 

To  constitute  a  sealed  instrument  under 
the  statute,  it  must  express  in  its  body  that 
it  is  sealed,  and  the  persons  executing  it 
must  affix  scrawls  by  the  way  of  smIs. 
Qrvmsley  v.  Hiley,  32  D.  319. 

A  flourish  iu  the  continuation  of  the 
last  letter  of  a  name  upon  the  affixing  of  a 
signature,  is  not  such  a  scrawl  as  will  con- 
stitute a  seal,  where  it  is  not  made  by  way 
of  seal,  though  the  instrument  to  which 
the  signature  is  affixed  expresses  on  \U  face 
that  it  is  sealed,     lb, 

8.  Effect  of  unnecessarily  affixing 
seaL  —  Affixing  a  seal,  when  uuneccMsarv 
to  the  validity  of  a  contract,  will  not  vitiate 
it.  Bobhuon  v.  Orowder,  17  D.  762 ;  Price  v. 
Alexander,  52  D.  526. 

4.  When  objection  of  "no  seal  '* 
must  be  taken.  —The  word  '*  seal,'*  em- 
braced in  brackets,  and  appearing  in  a  copy 
of  an  instrument  embodied  in  the  record  on 
appeal,  imports  that  the  proper  seal  is 
affixed  to  the  original,  unless  objection  id 
taken  at  the  trial  on  this  ground.  Touchard 
V.  Cr<Ao,  81  D.  10& 

SEALED  INSTBX7MENT8. 

As  means  of  evidence,  see  Evidence,  205- 

211. 
By  lunatics,  see  Insans  Psrsonb,  5. 
Disability  of  wife  to  execute,  see  HusBAim 

AND  Wife,  33. 
Liability  of  infants  on,  see  I^tFANTS,  23. 
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iBciriloMQa, 
iBcrimiaal 


BSAIiSD  VSRBIOT. 

WeTBIAL,  lli. 

■eeTBiAi^904 


Righti  and  duties  of,  sm  8Hirni% 
4S» 


For  beil  oridenoey  to  let  in  ■eooadMj,  mo 

Byidbiiok,  54. 
(K  person  Arrested,  see  Arbist,  18. 

BBABOH  WABBANm 

See  PBOOBsa^  87. 

8EA  WEBD. 

Btghl   lo    take,   see    Bipabiav    Bnns, 
17« 

8SA-W0BTHINB8S. 

Wunaty  o(  in  marine*  insaranee^  see  Iv- 
nnBJLXQK,  108-112. 

8S00n>ABY  BVTDBVOB. 

Under  what  ciroumataaoes  admissiblo,  see 
SviDaNGK,  45-61. 

8B0BE0Y. 
Of  the  baUol,  see  Elbctions,  9. 
Of  the  frand  lory  room,  see  Ihsioimiht. 
ft. 

8BCBBTABY. 

Of  oorporation,  see  Corfobatioii%  10S; 
Of  states  see  OfnoBBS,  57. 

8BCTJBITIB8. 
Effect  of  nsnry  on,  see  Usttkt,  17. 18L 
Marshaling,  in  f (veolosnre^  see  MoBioaoBa, 

8B0UBITY. 
For  oosts,  see  Costs,  21. 
Of  guardian  ad  Utem^  see  Thvamtb,  48. 
Of  public  officers,  see  OpncsB^  IOl 
On  appeal,  see  Afpsal.  82-85 ;  VL 
On  appeal  in  criminal  cases,  see  ArrmAL, 

On  motion  for  injunction,  see  IvjUHonoir. 

47. 
On  writ  of  error,  see  Erbor,  18. 
Taking   new,  when  disohaiges  guarantor, 

see  OuARAvrr,  26. 
When  required  from  executor,  see  EzBou- 

TORS  Aim  Adxinibtratobs,  4. 
When  required  from  legatee,  see  LiaAons, 

81. 


Cor  Index  to  Kotas  In  Amerlean  Decisions  and  American  Reports,  see  Tolnmol. 

Power  of  partner  to  bind  firm  by,  see  Part- 
KBRSHIP,  45. 

What  lapse  of  time  bars  actloa  en,    see 

Ldotatiovs  or  Aonoxs,  4L 
When  charge  on  wife's  separate  estati^  aso 

HvgBAin>  ARD  WiTI,  51. 


SEDUCTION. 

[Includei  both  the  ciTil  acdon.  and  the  criml- 
BAl  proMCutlon  for  sednotiOQ.  Akdmtton  of  a 
woman  fOr  immoral  purposes  is  under  Abvoo- 
noM ;  and  the  eflfeet  of  seduction  to  anraTBte 
damages  in  actions  for  breach  el  promise  to 
marry,  Is  under  Mabrlaoi  ard  DiToaon.] 

L    Thr  CmL  AcrnoR. 
n.    Thr  Ordon al  Prosrootidk. 

I.    Thr  CrrzL  AcrioN. 

1.  Who  may  sua.*— At  the  trial  il 

appeared  that  the  injured  girl,  who  was  the 
sister  of  the  i>laintiff  s  wife,  was  at  the  tune 
of  the  seduction,  taking  can  of  the  plain- 
tiflTs  household,  without  paying  board, 
during  the  sickness  of  the  plaintiiflrs  wife, 
upon  an  understanding  with  the  plainti£^ 
but  with  no  agreement  with  her  father  or 
herself  as  to  the  payment  of  warns  or  for 
an^  definite  period  of  serrioe.  HeU  *h^ 
this  did  not  estabUsh  the  relation  of  mastsr 
and  servant  so  as  to  giro  a  right  of  action  to 
the  phunti£  Blamckatd  t.  Ikle^  81  R. 
635. 

A  guardian  cannot,  as  such,  mM^iw^^tfn  m^ 
action  for  the  seduction  of  his  ward.    Ibk 

2.  Timo  within  which  to  sue.  —In 
case  of  seduction,  followed  by  repeated 
sexual  intercourse,  the  statute  of  limitotiona 
attaches  to  the  first  act  of  interoonrseu 
FraakUn  r.  MeCortU,  57  R.  244. 

8.  Bight  of  female  aeduoed  to  •oo.f 
— No  action  can  be  maintained  by  an  nn* 
married  woman  for  seducing  her,  under  pra- 
tense  of  a  design  to  marry  her,  there  being 
no  allegation  of  a  promise  of  marriage. 
Pmdy.  Fraaier,  3  D.  95;  ITeoeerv.  Ba^lai^ 
44  D.  159 ;  even  if  seduction  is  followed  by 
imigegnation.    Boper  v.  day,  59  D.  314. 

Where  a  female  has  been  seduced  while  a 
minor,  her  father  has  a  right  of  action  for 
such  seduction  after  she  attains  her  major- 
ity. This  riffht  of  action  is  not  taken  away 
or  negatived  by  the  provision  of  the  statute 
which  gives  to  an  unmarried  female  the 
right  to  proeecute  an  action  for  her  own 
seduction.    Stevenaon  v.  Belbiap,  71  D.  898. 

A  statute  authorizing  a  woman  to  prose- 
cute an  action  in  Indiana,  for  her  own 
seduction,  gives  her  no  right  of  action  where 
the  seduction  was  accomplished  in  another 
state,  although  the  illicit  intercourse  con* 
tinned  in  Indiana.  Buekki  v.  BUa%  87  R. 
156. 

4. .  Father's  action  founded  on  loea 

of  ■wrvice.t— 1.  Whm  the  aethn  mam  As 
broughL-^lt  a  daughter  living  with  her 
father  and  in  his  service,  though  above  the 
age  of  twenty-one,  be  seduced,  case  fMr  qmod 


D*I08?S^^'  •«*lon.  iR  whom  Tested,  see  note,  4 

tloir44D°iS57f**  '*^***  ^  •ctlons  for  sedue- 
tHight  of  iemale  Mduoed  to  see.  see  note  4* 

1  Parent's  right  of  setion.  see  note,  41  D. 

lOo. 
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mrnUt  will  lia  in  faTor  of  tiM  father, 
and  any  alight  Mrrioe  will  bo  rafSoient  to 
raise  the  mforonoo  that  the  was  hia  aenranti 
Bat  if  ahe  ia  not  in  hia  aotoal  ■onrioe  whoa 
the  injary  ia  dono,  the  action  cannot  bo  ana* 
tamed.    Mercer  t.  Wainaley,  9  D.  486. 

The  father  may  recover  for  the  eodnotioB 
of  a  minor  daughter  redding  with  defendant^ 
having  left  her  fatiber's  hooao  with  hia  con- 
sent and  liceuM  to  appropriato  her  time  and 
money  to  her  own  nse,  and  not  intending  to 
return.    Bcfd  t.  Byrd^  44  D.  740. 

A  fiither  may  maintain  an  aotion  for  the 
•eduction  of  his  minor  daughter,  though  she 
did  not  reside  witJi  him.  at  the  time,  if  ahe 
waa  subject  to  hia  control  and  be  waa  en- 
titled to  command  her  servicea.  ffamhdh  ▼• 
Barr^  1 1  D.  568 ;  unices  ho  haa  diyested  him- 
self of  his  right  to  control  her  and  to  i]|^^ura 
her  services.    Bmtry  t.  Ocweut  16  D.  2S^ 

The  seduction  of  a  female  apprentice^  while 
she  is  a  minor  and  after  her  master  turns 
her  away,  or  after,  with  the  consent  of  the 
master,  her  return  to  reaide  with  her  father, 
gives  the  latter  a  canse  of  action  againat  the 
seducer.    7&. 

A  father's  liability  to  a  third  person  for 
lying-in  expensea  of  a  daughter  seduced  un- 
der age,  while  a  de/ado  servant  to  another, 
and  after  a  voluntaiy  relinquishment  by  the 
father  of  all  claim  to  her  services,  and  al- 
though he  haa  been  at  no  actual  expense, 
entitles  him  to  maintain  an  action  on  the 
case  for  the  injury.  Cktrk  v.  FiUik^  20  D. 
639. 

Such  a  voluntary  relinquiahment  without 
a  consideration  is  a  mere  revocable  license, 
and  aa  the  father  may  recall  the  daughter 
into  his  service  at  pleasure,  the  relation  of 
master  and  servant  still  subsists.    lb. 

Where  a  suit  ia  inatituted  in  the  father's 
name,  in  each  a  case,  the  fact  whether  he 
authorised  it  or  not^  cannot  be  inquired 
into  on  the  triaL    Ih, 

An  action  for  seduction  ia  not  maintain- 
able upon  the  relation  of  parent  and  child, 
but  solely  upon  that  of  master  and  servant. 
WhiU  V.  NeUU,  88  D.  282. 

An  action  for  the  seduction  of  a  daughter 
over  the  ace  of  twenty-one  may  be  main- 
tained, if  the  relatione  of  master  and  servant 
oxista  between  the  parent  and  child.  The 
alightest  acta  of  service  are  sufficient  to 
constitute  aoch  ralatioa.  Fotsel  v.  CMb,  47 
D.  136. 

The  old  idea  of  a  losa  of  services,  which 
lay  at  the  foundation  of  an  action  for  seduc- 
tion, has  given  way  to  the  more  enlightened 
and  refined  views  of  the  aocial  relation. 
auvamom  v.  BOma^  71  D.  382. 

A  ruling  to  the  effect  that  an  action  for 
seduction  cannot  be  maintained  unlesa  it  ia 
fallowed  by  pregnancy  w  sexual  disease  ia 
efToneoua.    AhrahamM  v.  KSdney,  6  R.  220. 

In  an  action  for  seducing  the  plaintififH 
danghier,  it  appeared  that  she  was  employed 
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by  a  third  person,  but  that  the  plaintiff 
quired  her  to  spend  a  part  of  every  Snndav 
at  home,  and  that  while  there  she  did  wonk 
for  him.  AU,  that  she  waa  hia  servant,  aa 
that  he  could  maintain  the  action.  K^medtt 
w.  Shea,  14  R.  584. 

A  fatiier  may  maintain  an  action  for  the 
seduction  of  hu  minor  daughter  wlule  in  the 
defendant'a  aervioe  if  he  retained  the  right 
to  receive  her  services.  Exemplary  dam- 
ages are  proper.  Bvidenoe  of  thedefendanfa 
pecuniary  condition  is  competent.  The  fad 
that  the  sexual  intercourse  waa  procured  by 
force  does  not  take  away  the  right  of  aotioife 
Laeerff  v.  Orooke,  88  R.  768. 

2.  Wkem  moL — An  action  for  aeduotion 
cannot  be  maintained  by  a  father,  where  hia 
daughter  ia  above  the  age  of  twenty-one 
years,  nnleea  she  ia  actually  in  hia  service. 
NkUeeom  v.  Stryker,  6  D.  318;  nor  when  the 
daughter  ia  qf  lull  age  and  not  living  in  the 
father's  family,  but  in  the  actual  employ- 
ment of  another  person,  though  working 
under  a  contract  made  by  her  lather,  who 
was  to  receive  her  wages.  McDatdei  v.  Ei* 
warde,  47  D.  331. 

-  A  daughter  of  the  age  of  nineteen  yean, 
with  the  consent  of  her  father,  went  to  live 
with  her  undo,  for  whom  she  worked  when 
she  pleased,  and  he  agreed  to  pay  her  for 
her  work,  but  there  was  no  affreement  for 
her  continuance  in  his  house  for  any  time. 
While  at  her  nude's  house  she  was  seduced 
and  got  with  child,  and  immediately  after- 
wards returned  to  her  father's  house,  where 
she  was  maintained,  and  the  expense  of  her 
lying-in  paid  by  him,  though  if  the  miafor- 
tune  had  not  have  happeuM,  aba  had  no  in- 
tention of  returning  to  her  father.  It  waa 
held  that  there  was  such  a  constructive 
service  on  behalf  of  the  father  as  entitled 
him  to  maintain  the  action  for  seduction. 
Martinr,  Payne,  6  D.  288. 

An  action  for  seduction  ia  founded  on  the 
loss  of  services,  real  or  supposed,  and  can- 
not be  maintained  in  favor  of  a  step-father 
for  seduction  of  hia  step-daughter  after  she 
has  left  his  family  and  service,  even  though 
she  returned  and  was  maintained  by  him 
during  her  oonflnementi  Baeile^  v.  iUdhl- 
fRyer,  63  D.  338. 

5.  Whon  thB  moth«r  may  tum*^ 
An  action  may  be  maintained  by  a  mother 
for  the  seduction  of  her  minor  child,  although 
the  seduction  took  place  in  the  lifetime  of 
the  father,  and  the  losa  of  aervioe  happened 
after  his  deatb ;  the  loss  of  service  bemg  the 
ffround  of  the  action.    Coon  v.  MqffeU,  4  D. 

A  mother  cannot  maintain  trespass  for 
the  seduction  of  her  daughter,  per  quod  ser- 
vUkon  amiek,  committed  in  the  lifetime  of 
the  father,  with  whom  the  daughter  resided, 
though  after  her  father's  death  she  remained 
with  her  mother,  who  bore  the  expense  of 

*  When  the  mother  may  lue,  see  note,  4  D.  40Bk 
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her  iTmg-iii,  and  rapportod  htr  uid  her 
ehild.  Logamw.  Mmrag^P  IK  422|  VoBtei 
▼.  CoU,  47  D.  13d. 

The  mother  of  ma  Inlft&t  dMighter  is  enti- 
tled, after  the  father's  death,  to  the  daugh- 
ter •  servioesy  andean  therefore  maintain  an 
setion  for  her  sednotion,  even  though  she  is 
in  the  aotnsl  serviee  of  another  person  at 
the  time  of  the  sednetion,  Fmrmtm  t.  Vam 
Site,  16  &.  i4L 

A  woman,  whose  husband  had  been  ab- 
sent and  not  heard  from  for  more  than  serea 
years,  brought  an  aotien  for  the  seduction 
of  her  daughter,  thir^-one  jears  old,  who 
had  alwaTs  lived  with  her,  aisisted  in  home- 
hold  work,  did  errands,  sad  from  the  time 
she  was  fifteen  years  old  worked  in  a  neigh- 
boring factory,  paying  her  wages  to  the 
mother,  who  used  them  in  the  support  of  the 
family.  Held,  maintainable.  Daddtom  r. 
AbboU,  86  R.  7ff7. 

0.  Form  of  aotioii.  —  Actions  for 
■eduction  are  founded  in  pure  wrong  upon 
the  rights  of  the  master  in  the  person  of  the 
senrant,  for  which  trespass  or  case  will  lie. 
Iktkrmount  E'p  Go.  t.  ^teffer,  03D.  71i.  But 
where  a  man  illegallv  enters  the  house  of 
another,  and  delMbuohes  his  daughter,  the 
father  may  hare  enaction  of  trespass  9.  e,  /., 
and  lay  the  loss  of  sendees  as  consequential, 
or  he  may  at  his  election  bring  case  per  quod, 
etc.    Mercer  ▼.  Wahisley,  9  D.  486. 

7.  Declaration  or  complaint.  *  —  An 
Mtion  for  seduction  is  founded  upon  the 
supposed  loes  of  service  by  the  nkm^fl;  and 
it  must  be  alleged  and  proved  that  the  rela- 
tion of  master  and  servant  existed  between 
plaintiff  and  the  person  seduced,  when  the 
mjury  was  committed.  Fotsel  v.  Cole.  47  D. 
136. 

8.  ICattem  of  defenM.t  —  The  con- 
nivance of  a  parent  in  the  seduction  of  his 
child,  is  a  bar  to  an  action  therefor.  Vos$d 
V.  Cole,  47  D.  136. 

Where  a  former  husband  brings  suit 
against  the  seducer  of  his  divorced  wife  for 
damsges  resulting  from  such  seduction,  and 
the  o&nse  of  the  defendant  was  the  result 
ef  collusion  between  the  plaintiff  and  his 
wife^  or  of  connivance  on  the  part  of  the 
niaintiff,  evidence  of  such  collusion  would 
oar  the  action;  but  evidence  of  collusion 
between  the  husband  and  wife  in  bringinff 
the  suit  is  not  admissible  in  bar  of  such 
action.    JUa  v.  Tucker,  99  D.  639. 

The  acquittal  of  a  defendant  on  an  indict- 
ment for  seduction,  on  the  ground  of  his 
subsequent  marriage  with  the  person  se- 
dnced,  does  not  affect  a  civil  action  brought 
against  him  by  her  father  to  recover  dam- 
ages for  loss  of  her  services  by  reason  of  the 
•eduction.    JSchar  v.  KuUer,  63  D.  551. 

The  consent  of  the  party  seduced  does  not 

•  Rales  of  pleading  in  actions  for.  see  note,  44  D. 

m,  172. 

t  MattecB  of  defense,  see  note.  44  D.171*  192. 
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bar  the  right  ef  the  parent  in  farinoing  a^ 

ticn  for  seduction  by  loss  of  service^  ner 

,  will  it  serve  to  miti^te  the  offense  of  the 

seduoer.    McAmlag  v.  Birtkead,  66  D.  427. 

An  action  for  the  seduction  of  plaintiirs 
daughter  cannot  be  defeated  by  proof  of  an 
indenture  of  the  daughter  to  defendant^ 
wherebv  the  father  loet  the  right  to  her  ser- 
vioss,  if  such  indenture  was  procured  as  one 
of  the  means  of  aooonmlishing  the  sedao- 
tion.    Dam  r.  Wpeb^,  72  li^iS^ 

Although  the  female  cannot  be  intsno- 
gated  herself  as  to  acto  of  nnehasti^  with 
othere,  yet  third  persons  may  be  oslled  to 
testifv  to  their  own  criminal' interocorso 
with  her,  and  the  time  and  plaoe.  fTirtrrv. 
Ferber,  86  D.  789. 

It  is  no  objection  to  the  maintenance  of 
the  action  that  the  sexual  interoonree  be- 
tween the  daughter  and  the  defendant  was 
had  by  force.  Kemudm  v.  8hea,  14  R. 
684. 

9.  Svidoneo  tost  plaintiff,  gonor- 
ally.*— Oontmued  attentions  for  several 
months,  followed  by  improper  Interoonre^ 
warrant  the  inference  of  sedaetien.  darm 
V.  i^ttdk,  20  D.  639. 

To  sustain  the  action,  it  is  not  necessary 
to  show  that  the  defendant  used  deception, 
flattery,  or  false  promises  to  acoompliui  his 
purpose ;  it  is  siimcient  if  the  seduction  re- 
sulted from  the  sdlicitation,  importunity,  or 
from  any  means  or  arts  used  by  the  de- 
fendant.   3Bedr.  RW»>m,  73  D.  167. 

In  an  action  for  the  seduction  of  a  minor 
daughter,  proof  of  the  sexual  intercourse 
followed  by  pregnancy,  confinement  and 
childbirth,  all  whUe  the  daughter  was  living 
with  the  father,  is  sufficient.  Leudser  v. 
SieUen,  31  R.  104. 

An  action  for  seduction  of  a  daughter  may 
be  maintained  upon  proof  that  in  consequence 
she  became  nervous  and  exeitable,  and  did 
not  appear  to  be  herself,  without  proof  of 
pregnancy  or  sexual  disease.  Blagge  v.  /fi^ 
tley,  34  R.  361. 

10.    an  to  loaa   of  sorvioo.— 

It  is  immaterial  where  the  seduction  hap- 
pened, if  the  daughter  was  frequently 
assisting  in  her  father's  family.  WaUaee  v. 
dart,  6  D.  654. 

The  wounded  honor  of  the  family  and  the 
laceration  of  the  parental  feelings  may  be 
regarded  in  estimating  damages.  When  the 
father  of  the  seduced  lemale  is  the  plaintiff^ 
no  acts  of  service  need  be  proved  if  she  be  a 
minor ;  but  if  she  be  of  age,  it  must  appear 
tJ^at  she  resided  in  her  father's  family,  and 
some  acts  of  service^  however  slight,  must 
bejproved.    Bmeryt,  Qomeii,  16  D.  233. 

To  support  the  aotion  by  a  parent  actual 
or  constructive  loss  of  service,  or  paymsat 
of  expenses,  mast  bepsoved.  C9M  v.  iitaJL 
20  D.  639. 

*  Bnles  of  evidence  la  actions  for  seduction 
■eeno(e,44D.l7V-l79. 
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A  fftfher  cuinot  recover  for  fhe  eediiotioii   OrobU  t.  Mtargntm^  88  D.  88  x  Jfcit«inf  ▼• 
^  Ue  minor  daughter  withont  showing  lots  Birtkead,  66  D.  427 1  CImm  t.  Mdmei^  86  &» 


cCMTTioeu    Oyfiwn  T.  iVoMii,  48  B.  394. 

The  aotioD  rannot  be  maintained  npon 
proof  of  MdnetioB  meral^i  Imi  the  plaintiff 
most  ahow  that  a  diieefc  mjniy  to  hit  righta 
aa  master  remlted  therefrom.  Wkm  t.  Utir 
A^  88  D.  S82. 

A  parent  may  maintahi  aa  aotion  for 
seduction  of  hia  minor  dangliter,  on  proof 
that  a  venereal  disease  was  oommunioated 
to  her  by  the  aot,  renderiag  her  sick  and 
onable  to  work.    /& 

11.  laaggraTmtionofdmaiAfM.* 

—The  damages  are  very  mnoh  in  the  disere- 
Uon  of  the  jury ;  where  tiie  aot  of  sednotioa 
is  proved,  aJl  the  a^^gravating  eirenmstanoes 
that  follow  eome  m  by  way  of  inoreasing 
the  damages.  Sttmmmm  v.  BeOtnap,  71  B. 
892. 

Evidence  of  a  promise  of  mairiage  provliNU 
to  the  sednotion  of  a  daaghter,  is  not  ad- 
missible in  an  aotioa  by  the  father.  Clark 
V.  lUtkf  20  D.  639;  and  if  it  be  received, 
tboni^  the  htiy  are  eantioned  not  to  eon- 
sidsr  it  in  giving  damages,  the  verdict  wiU 
beeetaside.    Om r.  Mtad,  22  D.  blS. 

The  female  may  be  asked  whether  the  do* 
fendsnt  paid  his  addressee  in  an  honorabls 
way.    OUki  V.  Mead^  22  D.  678. 

Evidence  that  the  defendant  proonred  aa 
abortion  to  be  made  is  admissime  in  aggra- 
vation of  damages^  if  snoh  faot  is  eharged 
in  the  declaration  |  and  evidence  of  an  cbr 
d  marriage  by  the  def endaati  after  action 
bronghti  IS  not  admissible  ia  mitigatica. 
WkiUr.  Mmrthmd,  22  B.  lOa 

If  defendant  visited  plaintifiTs  daughter 
as  a  snitnr,  and  nsed  ifts,  flatterise,  per- 
enasionsy  and  promises  of  marriage  to  iadiioe 
hor  to  have  oonneoticn  with  him,  these  facts 
may  be  ooasidered  in  aggravation,  and  to 
increase  tiie  plaintiiTs  damages.  This  evi* 
denoe  does  not  refer  to  a  promise  of  mar- 
riage, or  a  breach  thereof,  evidence  of  which 
oaanot  be  given  in  this  action,  either  ae  a 
basis  of  it  or  as  affecting  the  damages.  Ae- 
V.  BeOnap,  71  D.  892. 


Plaintiff  may  give  in  evidence  the  terms 
■pen  which  defendant  visited  Ids  boose,  and 
that  he  was  paving  his  addresses  to  the 
daaghter  npon  the  promise^  and  with  the 
intention,  ot  marriage.    lb, 

Tbe  plaintiff  may  recover  damages  on 
aoooont  of  his  wounded  feelings,  and  on  ao- 
oonnt  of  his  anxiety  as  a  parent  of  other 
ohildren,  whose  morals  may  be  oornipted  by 
the  example.    Ih, 

Evidence  of  defendant's  peooniary  ability, 
and  also  of  the  jplaintiff*s  pecuniary  circum- 
stances, is  admissible,  and  should  be  oonsid- 
aied  by  the  Jury  in  estimating  the  damages. 

*Xvldenee  of  pecuniary  drenmsUnces  of  de- 
iSBdant,  when  admissible,  see  note,  16  R.  445, 44ft. 

Bvldenee  of  promise  of  SMritsge  in 
k7  father,  see  note,  12  D 


793. 

Evidence  of  what  defendant  had  told 
the  plaintiff  he  was  worth  is  incompetent^ 
and  so  is  evidenoe  of  his  general  reputation 
fht  ehastity.  ITotioa  v.  VFolsoi^  61  & 
111. 

19.  Svidonce  ia  mitimtion  of  dam* 
agpaa.—  1.  /•  getmroL  —  In  aa  aotioa  by 
a  father  for  loss  of  dauffhter's  services,  d^ 
fondant's  marriage  with  nor,  after  the  birth 
of  the  child,  is  not  a  bar  to  the  recovery  ol 
ezemplavy  damages^  bat  may  be  given  ia 
evidenoe  m  mitigation  of  damages.  Aelor 
V.  JQito*,  68  D.  661. 

Evidenoe  of  plaintiff's  geasral  moral  shar* 
aeter,  and  of  his  character  for  ehastilf  ia 
particular,  is  not  admissible  ia  mitigatioa  el 
damages.    Ikdmw.  Wydtqf^12D.  4M. 

Gkneral  evidence  of  plaintiff's  reputatlaa 
ae  a  man  of  profli^te  principles  and  dissi^ 
lute  habita  is  admissible  ia  aa  aotioa  for  tiis 
seductioa  of  his  daughter,  bat  evideaee  of  a 
particular  fact  in  this  respect  is  aot  admis* 
sibis,  such  as  that  some  time  before  the 
alleged  seductioa  he  had  labored  under  the 
venereal  disease.  Mud  v.  WUUam$,  71  Si 
167. 

The  evidenoe  as  to  ths  ooadition  ia  life 
and  pecuniary  eircnmstances  of  the  respeo- 
ttve  partiee  as  admissible  in  an  aotioa  for  the 
seductioa  of  either  a  wife  or  daughter.  Mem 
T.  TWfer,  99  D.  689. 

Evideaoe  that  the  plaintiff's  marriage 
with  his  reputed  wife  was  void  is,  ia  aa 
action  for  the  seduction  of  his  reputed 
daughter,  admissible  on  the  defendant^  part 
to  rebut  a  presumption  of  actual  service  by 
showins  that  the  plaintiff  was  aot  legally 
entitlea  to  her  services ;  and  in  mitigation  of 
damages.    SMand  v.  Howkmd,  19  R.  881. 

8.  Charaeter  qfthe  §edueed  leoiiMa  /or  m^ 
ekatUtif. — The  defendant  cannot  give  in  ev^ 
donee  her  whole  moral  character,  but  if  the 
plaintUT  ask  for  damages  done  to  his  fs^ings 
and  the  reputation  of  his  family,  thsait  may 
be  proper  to  inquire  into  her  character  lor 
chastity.     WaUaee  v.  Chtk^  6  D.  664. 

The  defendant  is  always  permitted  tc 
prove  that  the  general  character  of  the  ser- 
vant or  prosecutrix  for  chastity  is  bad ;  and 
this  must  be  done  by  general  evidence  of  her 
reputation  in  that  respect,  and  not  by  evi- 
dence of  particular  instances  of  unehastity. 
Watry  V.  FtHfer^  86  D.  789. 

The  question  of  chsracter  is  involved  ia 
the  consideratioa  of  the  measure  of  dam- 
ages ;  and  evidence,  therefore,  of  the  char- 
acter and  acts  of  the  female  seduced  is 
admissible,  which  would  not  be  admitted  as 
to  other  witneeses.  ShaUuek  v.  Myer*^  74  D. 
236 ;  Carder  v.  Fortkomd,  14  D.  317. 

Evidenoe  of  plaintiff's  adultery  is  admis- 
siUe  in  mitigation  of  damages,  but  not  as 
a  bar  to  the  action,  where  each  pi**»<^<f  and 
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hntbaad  mo  another  for  dAmiMi  for  a 
ciiminal  intimaoy  with  tho  wife  of  the 
former.    Bea  v.  Tucker,  09  D.  639. 

Defendant  may  prove,  in  mitiffatioa  of 
damages,  that  the  wife  of  plaintiff  had  been 

Kilty  of  adultery  with  other  persona  before 
r  oonneotion  with  the  defendant,  wher^ 
the  plaintiff  and  hnsband  has  bronghl  aoit 
•gainst  her  seducer  for  damages.    lo. 

In  an  action  brought  under  a  statute  for 
damages  for  the  pUintiff's  own  seduction, 
eridence  of  the  plaintiff's  previons  nnchas- 
tity,  although  unknown  to  the  defendant  or 
the  public^  is  admissible  in  mitigation  el 
damages.    Love  r.  Mascmer^  32  K.  622. 

18.  Xnstructions.  —  At  the  trial  of  an 
action  for  seducing  the  plaintiff's  daughter, 
the  admission  of  evidence  that  she  worked 
for  her  father  after  the  seduction  furnishes 
the  defendant  no  ground  of  exception,  if  the 
judffe  instructed  the  jury  that  the  plaintiff 
could  not  recover  unlets  the  relation  of 
fluster  and  servant  existed  between  him  and 
his  daughter  at  the  time  of  seduction*  Km^ 
nedy  T.  1$^  14  B.  684. 

14.  Damask  reooverabto.  —  The 
rules  relatin|;  to  excessive  danuges  are  very 
liberaL  It  is  only  under  extraordinary  eir- 
onnutances  that  the  court  will  interfere 
vpon  that  ground,  ^fftewnson  t.  BeOnopu  71 
D.892. 

Exemplary  damages  may  be  allowed. 
Jfciiti&y  V.  l^triAeiid,  66  D.  427.  This  right 
is  not  affected  by  the  statute  giving  the 
dauffhter  an  action  for  the  same  seduction, 
in  iniich  she  may  recover  damages,  although 
it  may  result  in  defendants  having  anch  ex- 
en^liury  damages  twice  assessed  against 
bim  in  a  civil  suit  ^fesenioji  t.  BeOauga,  71 
D.392. 

Injuries  to  the  dau|3;hter  and  to  her  father 
are  separate  and  distuict»  and  there  is  noth- 
ing incompatible  or  inconsistent  in  the  idea 
that  both  grew  out  of  the  same  act  by  de- 
Icodant ;  or,  under  a  statute  siving  each  an 
notion  thenfOT,  that  exemplary  damages 
ahonld  be  allowed  in  each  case,    Ibk 


n.    Tm  Crimxhal  Fbosiootiov. 

1ft,  What  eonstitates  the  offense.* 
^*' Character,"  in  the  statute  prescribing 
that  a  woman  be  *'of  previoualv  chaste 
character/'  signifies  that  which  the  person 
really  is,  in  distinction  from  that  which  she 
flwy  be  reputed  to  be.  Andre  v.  Stai€»  68  D. 
708. 

A^  promise  to  marry  a  female  which  is 
the  inducement  to  sexual  intercourse  is  suf- 
ficient, under  a  statute  providing  tiiat  any 
man  who^  under  "promise  of  marria^e^ 
seduces  any  unmarried  female  of  previons 
ehaste  chancter  shall  be  guilty  of  a  misde- 
lor.  It  is  not  necessary  that  the 
should  be  a  valid  and  hinding  one 

•Bee  mononaphlo  note  on  seduction,  as  a 


between  the  parties.  Katpmr.  People,  Sil>, 
177. 

A  statute  made  it  felony  for  anv  person, 
under  promise  of  marriage  to  have  iilieit  car- 
nal intercourse  with  a  female  infant  of  good 
repute  for  chastity.  Held,  tiiat  the  promise 
need  not  be  a  valid  one,  in  fact»  if  the  in- 
fant understood  it  to  be  valid;  and  that 
the  indictment  need  not  allege  that  tho 
defendant  was  unmarried  atthotinM.  Cblfa- 
kmv.Siaie,Z0IL.2ll. 

16.  Bvidenoa— Bttrdonofproofl— A 
child,  alleged  to  have  been  bom  of  the  al- 
leged intercourse,  cannot  be  exhibited  to  the 
Jury  as  corroborative  evidence  for  the  pros- 
ecution en  acoount  of  its  resemblance  to 
the  defendant.  State  w.  Ika^ortK  30  R. 
387. 

An  Indictment  for  seduoticn  it  noi  sup- 
ported by  proof  that  the  defendant  aocom* 
plished  his  purpose  by  force,  and  he  Is 
entitled  to  such  an  instruction  if  there  is 
any  evidence  of  force.  State  v.  Lewie,  30  R. 
407. 

On  a  prosecution  for  seduction  of  a  woman 
ci  ''good  repute  for  chastity"  the  state 
must  affirmatively  prove  snob  reputation, 
ZabHatief.  State,  Z9l3L  610  i  Oter  v.  Cbm.. 
47  R.  704. 

On  an  indictment  for  seduoticn  tiie  proee- 
cution  must  prove  the  actual  personal  ^as- 
tity  of  the  complainant,  although  the  statute 
is  silent  as  to  character  or  rspute.  PtMi  v. 
State,  4SIL  17. 

17.  ICattas*  of  defense,  generally. 
—Flea,  that  at  the  time  of  the  aUeged  se- 
duction defendant  was  lawfully  married, 
whereof  prosecutrix  had  notice.  ffM,  that 
the  plea  was  good.  Wood  v.  State,  16  R. 
664. 

18.  Bad  oharaoter  of  proeecutrix.^ 
The  chaste  character  of  a  female  is  pre* 
sumed.    Andre  v.  State,  68  D.  708. 

To  establish  the  unchaste  character  of  an 
unmarried  female  it  is  not  necessary  to  prove 
that  she  has  been  guilty  of  previous  sexual 
intercourse ;  it  is  sufficient  to  show  that  she 
has  been  gnflty  of  obscenity  of  langua|^, 
indecency  of  conduct,  and  undue  famiuanty 
with  men,  and  the  like.    Ibk 

''Previous  chastity,*  in  tiie  statute, 
would  signify  mere  actual  chastity  or  free- 
dom  from  sexual  intercourse;  but  "pre- 
viously chaste  oharaoter "  does  not  signify 
merely  this,  but  also  purity  of  nund  and 
innocenoe  <j  heart.    /£ 

Evidence  of  the  general  reputation  of  a 
female  for  want  of  chastity  is  inadmissible 
in  a  prosecution  for  seduction,  under  a 
statate  which  provides  that  any  man  who, 
wider  promise  of  marriage,  seduces  any  un- 
married female  of  "previous  ehaste  char- 
acter" shall  be  guil^  of  a  misdemeanor. 
By  "chaste  character*  the  statats means 
aoAual  personal  virtue,  and  not  reputation, 
and  reqniree  evidence  ef  specifle  acts  ol 
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Uwdnesa  for  impeaebBMBk  Ktmiam  t*  A»- 
^  84  D.  m. 

Astetate  prcfridad  for  th»  winlihlwg  of 
the  aeduetum  of  viy  munarriod  woman  **  of 
ffvoTiomly  ohacte  eharacter.'*  Ife/tf^  thai 
''ohanotor*  ia  tho  statate  nferrod  to 
BBOfal  qnalitioa  and  not  to  lopotation,  and 
oridiooe  of  ropntation  waa  not  admissiblo 
•pon  tho  luao  of  obaraoter,  hat  only  to 
impoaoh  or  oorrohorato  tostunony  rogarding 
partionlaractiofuiobattity.  mIbt.  Alter. 
SIR.  16ft. 

An  nnmarriod  lemalo  may  reform  and 
gain  a  eharaotor  tot  chaati^»  within  tho 
woening  of  aeotion  4209  of  the  Iowa  Bo?i* 
■ion  of  1860,  making  the  sednotion  of  a 
iemale  of  "preriovaly  ohaate  oharaoter"  a 
ortme,  whore  ahe  haa  hecome  nnehaato  hy 
aoanial  interoonrao.  8iaU  v,  Carrom,  87  D. 
401. 

Bndonoo  that  a  mother'a  honao  waa  one 
of  ill-fiuneia  irreloTant  on  the  qneation  of 
the  danghter'a  chaatity,  in  a  proaecation  for 
thoaodoction  of  tho  daughter,  who  waa  a 
nunor,  reeiding  with  hor  mother.  Kemnm  t. 
/W^  84  57177. 

The  qneation  of  the  pravionaly  ohaate 
character  of  the  proaeontrix  ia  one  of  fact 
for  tho  inxy,  in  a  proaecation  for  aednotion. 
Siaie  T.  Canvn,  87  D.  401. 

firidenee  of  preriona  aote  of  lewdnesa  and 
nnchaatity  hy  the  oomplainant  with  oi^er 
men  ia  admiaaiUe.  8iaU  r,  PaUenon,  SI  R. 
374.    Contra,  aoe  SitUe  t.  BroM^fiM,  51  R. 


19.  Oorroboratkmofinroflaeatriz.^ 
CorroboratiTe  evidenoe  ia  not  confined  te 
proof  of  the  illicit  interoonrse,  hat  eztenda 
to  proof  of  other  material  facta,  aaoh  aa  the 
iQagitimacy  of  the  child,  theregnlar  and  fre- 
qneat  Tiaite  of  the  defendaat  to  the  female, 
nia  heinff  alone  with  her  at  late  honra  of 
the  night,  aad  hia  ooofoaaioiia  made  to 
othera  on  the  aahjeot^  and  an  inatmotUm  to 
thia  effect  ia  oorrect  Awim  v.  8tai€t  68  D. 
788. 

Tholanyiage  of  tho  atatate  concexnlng 
oorroboratiTo  evidence  waa,  "  onleaa  ahe  he 
corrohorated  hv  other  eyidence  tending  to 
oonnoot  the  defendant  with  the  commiasion 
of  the  offenae : "  J9eXe(  that  the  court  waa 
joatifiod  m  modifying  a  reqneatod  instrac- 
tion,  "  that  thia  eorrohorating  evidenoe 
ahoold  he  of  a  character  that  goes  directly 
io  tho  oommiaaioa  of  the  oflfonse,"  hy  atrik* 
ing  ont  "  te  the  oommiaaion  of  "  and  inaert- 
ing  '*  te  atrenffthen  and  oorrohorate  the 
testimony  of  the  iojared  person,  and  to 
point  ont  the  defendaat  aa  having  commit- 
ted "  the  offboae.    lb. 

Dodarationa  of  the  injured  party,  made 
ont  of  conrt,  are  admiaaihle  on  the  trial  to 
abow  that  the  testimony  of  aneh  partv  aa 
given  at  tho  trial  agreea  with  anoh  deoUra- 
tiona.    ^lote  V.  De  B^4^,  20  D.  Ml 

A  defendant  having  attempted  te  diaoredit 
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tho  teathnony  of  the  proaeeatine  witneaa  hy 
ahowins  that  aba  haa  oonooaled  the  trana- 
action  for  more  than  a  year,  and  aaaigned  aa 
a  reaaon  titerafor  her  fear  of  the  defendant, 
ovidanoohy  the  prooeeotion  that  the  proaecn- 
tinff  witneaa  waa  deaf  and  dnmb,  and  that 
ancn  peraona  have  a  aonae  of  inferiority  te 
other  people,  and  aa  a  daaa  are  easily  mti- 
midatedp  and  that  they  are  oradnloaa  and 
anbmissive^  and  that  anoh  waa  the  charao> 
tor  of  the  prneoonting  witneaa,  ia  faadmte» 
aible.    7& 

Stetemente  by  a  proaeontrix  made  aoon 
after  tho  oconrrence,  detailing  the  oircam- 
atanceo,  are  admiaaihle  in  eonoboration  of 
her  teatimony  on  the  trial,  bnt  not  aa  indo- 
pendent  evidence.  PhU^  v.  BkUe^  49  D. 
709;  LaughOnw.  State,  I  J>.  UL 

It  ia  competent  te  introduce  ovidence  of 
the  ffood  character  of  the  peraon  aednoed, 
ahe  Doing  a  witeeaa  for  lao  proeocntion. 
Turner  v.  State,  47  D.  74. 

The  oorroboration  of  a  aednoed  femalali 
teatimony  aa  te  her  ebastity,  or  beiog  on* 
married.  Is  not  required,  bnt  ooly  as  te  tiie 
promiae  of  marriage,  and  the  interoonraeb 
under  a  atetefo  providinic  that  no  convietioo  . 
ahall  bo  had  becauae  of  the  aeduetbn  of  an 
unmarried  female,  under  promiae  of  mar- 
riage, *'on  the  teatimony  of  the  female  ae- 
dnoed, unsupported  by  other  evidenoe  ** 
Kenyan  v.  Pe^e,  84  D.  177. 

20.  Xnalr  uotioiui.  —  An  Inatroctioo, 
that  certain  supposed  inatanoea  of  coodnel 
not  involving  aezual  interoonrao  rendered 
the  female  no  longer  ohaate  or  virtuooa  In 
law,  ia  properiy  refnaed,  aa  it  takea  too 
much  from  the  jury,  and  such  a  propoaition 
cannot  be  laid  down  aa  a  aeqnenoe  of  law. 
Andre  v.  State,  68  D.  708. 

21.  Conviction.  —  A   defendant   may 
be  found  guil^  of  fomieation  on  indiet^ 
ment  for  aednotion.    Dinheg  v.  Cbm., 
D.  842. 


I  i*  «• 


Covenant  of,  and  how  broken,  aoe  Oom^ 

KAim,  21,  22. 
Bamagea  for  breach  of  eovanani  d^   aoe 

COVKVAHTS,  86. 

In   huaband,    to  give   widow   dower,  aae 

Down,  I^IA 
Of  wife,  te  create  tenanoy  l^ 

CujKi'iar,  8. 


By  mOitery  oiBcera,  in  time  of  war,  aoe  Wab« 

4,23. 
Of  unfinished  counterfeit  coin,  aoeOoinm^ 

FOnNG,  10. 
Of  veaaels,  for  violation  of  mmiaipal  law,  aoe 

Ihtkrkatioiial  Law,  t. 
Right  te  abandon  in  oaeeo  of,  aoe  Inau^ 

and,  150. 
Warranty  againat^  In   matine   fottagr,  aaa 

ImunAHOi,  114i 
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Of  railrMd  oomp&aies,  powers  and  datJiM  U^ 


SELEOTICBN 

Powan  of,  respecting  highways,  ■••  HiOK- 
WAn»*18. 

BSLF-XiBJXnSlATlON. 

'OompeUins  aooosed  to  exhibit  hii  penon, 
•ee  UxnaciDit,  3d. 

BEZiF-GBIMINATIira    TBSTI. 
KONT. 

MTilege  as  to»  tee  WrrNBSSBS,  llft-119. 

SELF-DEFENSE. 

Hie  defense,  generally,  see  Criminal  Law, 

12. 
Li  actions  for  assanlt^  see  Assavut,  12. 
Li  homicide  cases,  see  Homioidb,  61. 
Li  j^roeecntions  for  assault,  see  Amauia,  24. 
Rasisting  wrongful  arrest^  see  Auuht,  28. 

SELLER. 
Rights  of,  lien,  eta,  see  Sales,  2S. 

SENTENCE. 

Ctommntation  of,  for  good  behavior,  sea  Tut. 

rRISONMBNT,  7. 

*  For  contempt,  see  Contkmpt,  24. 
Reversal  for  improper,  see  Afpsal,  161. 
Upon  oonTiotion,  generally,  sea  Trial,  212w 
210L 

SEPARATE   ESTATE. 

Of  married  woman,  see  Husband  and  Witil 
IV. 

Of  wife^  what  oouTeyanoe  will  pass,  see  Hus- 
band AND  Wm,  68. 

SEPARATE   KAINTENANOE. 

Agreements  for,  see  Mabbiaob  and  Ditobob. 
48-46. 


Li  dvil  actions,  see  Trial,  5. 
Li  criminal  cases,  see  Trial,  163. 

SEPARATION. 

Effect  of,  as  respects  community  property, 

see  HraBAND  and  Wdtb,  ^. 
Liability  of  husband  for  necessaries  after, 

aee  Husband  and  Wds,  18,  19. 
Of  ^oods  sold,  see  Salbs,  39. 
Of  jury,  when  ground  for  reversal,  see  Af- 

pbal,  168;  Nbw  Trial,  19,  74. 
Of  white  and  colored  pupils,  see  SoHOOLfl^ 

16. 

SEaUESTAATION. 
Of  witnesses,  see  WrrNBssBS,  99. 

SERVANTS. 

Carrier's  liability  for  negliffenca  or  tortious 

acts  of,  see  UARRiBBa,  66,  66. 
Gompetenqy  of,  as  witnesses,  see  Witnbsbbb, 

Embezzlement  by,  see  Bhbbszlbmbnt,  A 
Larceny  by,  see  Larcbnt,  16. 


see  Railroad  Coiipanibs,  37-41. 
See  Mastbb  and  Sbbyant. 

BERVIOE. 

Of  attachment,  see  Attachmrnt,  64. 

Of  copy  of  appeal  bond,  see  Appbal,  86. 

Of  copy  of  indictment,  see  Trial,  123. 

Of  notices,  generally,  see  Noticb,  7. 

Of  notice  of  dishonor,  see  Bills  and  KoniL 

195-206. 
Of  notice  of  taking  deposition,  see  Dbpobi* 

TICKS,  4,  14. 
Of   papers    in  supplementary  proceedings^ 

see  ExBCUTiON,  196. 
Of  pleadings,  proof  of,  see  Plkadinq,  166. 
Of  process,  generally,  see  Procbss,  9-36. 
Of  process  m  foreclosure,  see  Mortoaobs^ 

ol. 

Of  process  in  suits  against  husband  and  wife, 

see  Husband  and  Witb,  108. 
Of  process  in  suits  by  or  against  li^fantf^ 

see  Infants,  41. 
Of  process  on  corporation,  see'  Corpora- 

TiONS,  203,  204. 
Of  process  on  Sunday,  see  Sunday,  8. 
Of  process,  rights,  powers,   and  duties  of 

aheri£b,  see  SHBRipra,  4-16. 
Of  process,  what  sufficient  to  support  }adg» 

ment,  see  Judgment,  14. 
Of  subpcBna  to  testify,  see  Witnbssbs,  1. 
Of  writ  of  injunction,  see  Injunction,  49. 
Of  writ  of  mandastutSf  see  Mandamus,  26. 
Proof  o^  whan  evidence,  see  Eyidbnob,  I92V 

SEBVIOES. 

[Indudw  the  doctrine  of  Implied  ooatiaots  t^ 
pay  for  senrices  rendered,  and  also  general  prin- 
ciples of  construction  of  express  contracta  for 
services.  In  connection  with  this  title,  Mastbb 
AND  Servant  should  be  consulted,  as  well  as  tba 
references  ^iTCn  below.] 

Actions  for,  see  Assumpsit,  11-13. 
Compensation  of   partner   for  special,  sea 

Fabtnbbship,  67. 
Contracts  for,  by  infants,  see  Infants,  21. 
Contracts  for,  when  enforced  in  equity,  aaa 

Spboifig  Pbrformancb,  7. 
Contracts  for,  when  within  statute  of  frauds^ 

see  Contracts,  44. 
Liability  of  city  for,  see  MunioifaXi  Cobpo* 

rations,  62. 
Liens  for,  see  Libns,  14 
Measure  of  damages  in  actions  fw,  aaa  Dam« 

AGBS,  24. 

Of  child,  right  to»  aee  Pabbnt  and  Child^  i. 
Of  representatives,  when  compensation  al* 

lowed  for,  see  Exboutors,  eta,  144. 
Of  wife,  right  of  husband  to^  see  Husbanc 

AND  WiFB,  2. 

Proof  of  loss  of,  see  Skdugtton,  10. 
Upon  chattels,  see  Bailmbnt,  29. 

1.  When  a  contract  to  pay  for  mi^ 
vioes  will  be  implied.*  —  where  one  ran* 

*  When  deemed  sratultons,  sea  note,  fit  D.  MM^ 
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den  services  as  an  act  of  kindness,  they 
cannot  afterward  form  the  foundation  of  a 
pecuniary  demand  on  contract.  Jame»  ▼. 
0'Dri9CoU,  1  D.  632.  However  beneficial  snoh 
labor  may  be,  he  cannot  recover  therefor. 
Bartholomew  ▼.  JadoKm^  11  D.  237.  A  party 
in  only  entitled  to  wages  when  he  has  stipu- 
lated for  them,  or  when,  by  implication,  the 
person  who  received  the  services  promised 
to  pay  for  them.  t/aeo6  v.  Urtuiine  Nuiu^  5 
D.  730. 

To  constitute  liability  on  an  implied  con- 
tract, where  work  is  performed  by  one,  the 
benefit  of  which  is  received  by  another,  there 
must  not  only  be  no  restrictions  imposed  by 
law  upon  the  party  sought  to  be  chareed 
against  making,  in  express  terms,  a  simUar 
contract  to  that  which  is  implied,  but  the 
party  must  also  be  in  a  situation  where  he  is 
entirely  free  to  elect  whether  he  will  or  will 
not  accept  of  the  work,  and  where  such  elec- 
tion will  or  may  influeooe  the  oonduct  of  the 
other  party  with  reference  to  the  work  itself. 
Zcitman  v.  San  FraneUco^  81  D.  96. 

Where  a  son  supports  his  decrepit  parents 
m  his  own  house,  the  presumption  that  it  is 
sratnitous  may  be  overcome  by  declarations 
by  the  parent  of  an  intention  to  pay;  but  the 
parent  s  declarations,  not  in  the  son's  pres- 
ence, cannot  prove  a  contract  more  favorable 
for  himself.     ifiT/er's  Appeal,  46  R.  394. 

Services  rendered  a  person  during  his  last 
illness  as  nurse  and  nousekeeper  are  not 
deemed  to  be  gratuitous,  but,  on  the  con* 
trary,  there  is  an  implied  contract  that  the 
party  receiving  such  services  is  to  pay  a  fair 
compensation  therefor.  The  fact^  if  it  were 
shown,  that  the  narse  or  housekeeper  lived 
with  the  mlm  she  was  nursing  and  taking 
care  of,  as  his  concubine,  does  not  impair  or 
lessen  her  claim  for  wages,  unless  it  be 
alle^;ed  and  shown  that  concubinage  was  the 
motive  and  cause  of  their  living  together  in 
the  first  instance,  and  the  services  rendered 
were  merely  incidental  to  that  mode  of  liv- 
ing.    Snceetnon  qf  PereuHheU  6  R.  595. 

if  services  are  rendered  at  the  request  of  a 
party,  he  is  liable  to  pay  therefor,  although 
the  services  were  renaered  in  expectation  of 
a  legacy.     RoberUt  v.  Swift,  1  D.  295. 

2.  as  between  parties  occupying 

a  personal  relation.  —  A  promise  to  pay 
for  services  rendered  between  members  of 
same  family  will  not  be  presumed.  WUMamM 
▼.  ffvtekhmm,  53  D.  301. 

Where  children  work  for  their  parents 
after  arriving  at  age,  the  law  implies  no  con- 
tract on  the  part  of  the  parent  to  pay  for 
the  services.  Poorman  v.  Kilgore,  67  D. 
425. 

A  son  may  recover  from  his  father's  estate 
an  amount  equal  to  the  value  of  personal  ser- 
vices rendered  in  the  lifetime  of  his  parent 
as  overseer  upon  his  plantation,  when  it  ap* 
pears  that  there  was  an  understanding  that 
the  services  were  not  to  be  gratuitous,  and 


there  was  no  provision  made  for  the  son  ia 
his  father's  will.  Prke  v.  Prke,  34  D.  608. 
A  neglect  to  sue  until  after  the  death  of  a 
parent,  b^  a  son  who  had  rendered  certain 
services  in  the  lifetime  of  the  former,  in  ex* 

gectation  that  provision  would  be  made  for 
im  in  the  parent's  will,  by  way  of  reward. 
is  not  snoh  neglect  as  will  bring  the  demaaa 
within  the  statute  of  limitations,  so  as  ta 
bar  an  action  for  its  recovery,     lb. 
A  daughter  may  recover,  as  upon  an  im« 

Slied  contract,  for  necessary  services  ren* 
ered  by  her  to  her  insane  mother  with  the 
intention  of  charging  for  them.  Rea$ido  t. 
MispUx^,  59  R.  13. 

If  a  grandparent  receives  his  grandchild 
into  his  family  as  a  member  of  it,  no  pre- 
sumption is  raised  of  a  promise  on  the  part 
of  the  grandparent  to  pay  the  grandchild  for 
services  such  as  a  chila  renenuly  renders  as 
a  member  of  the  famify.  Ikldttm  v.  Jfe- 
AdafmM,  60  R.  408. 

Where  the  grandparent  declared  several 
times  that  he  intended  to  give  her  a  part  d 
his  property  as  he  wonld  his  children,  and 
that  she  should  be  paid  for  the  services,  — 
held,  not  sufficient  to  prove  a  promise  to  pay 
for  her  services.     lb. 

Such  services  are  not  gratuitous,  bat  are 
presumed,  in  the  absence  of  evidenos  of  an 
express  promiie,  to  be  rendered  as  a  reoom* 
pense  for  the  care  and  protection  extended 
to  the  child.    lb, 

A  promise  to  pay  for  work  and  labor  is 
not  implied  where  the  conduct,  sitnatioov 
and  mutual  relations  of  the  parties  do  not 
show  that  a  claim  for  payment  would  be  Just. 
And  therefore,  where  nephews  worked  for 
their  bachelor  uncle  for  many  years  without 
any  contract  for  com^nsation,  and  on  his 
death  inherited  from  him  an  amount  largely 
exceeding  a  reasonable  compensation,  no 
contract  for  compensation  will  be  implied. 
Weir  V.  Weir,  39  D.  487. 

An  infant  at  the  age  of  eleven  years  was 
taken  into  the  family  of  his  uncle,  and  re- 
mained, without  any  contract,  until  his  ma- 
jority, working  for  his  uncle  and  receiving 
his  maintenance  from  him.  On  coming  of 
age  he  remained  with  his  nude  for  five 
years,  working  his  farm  on  shares  three 
months  of  each  year,  and  the  rest  of  the 
time  working  for  him  without  any  contract^ 
and  fumiBhing  his  own  clothing,  washings 
and  medical  attendance.  Held,  that  a  con- 
tract might  be  implied  on  the  part  of  his 
uncle  to  pay  him  the  reasonable  value  of 
such  services  after  majority.  Morion  ▼• 
Raine^,  25  R.  311. 

Plamtiff  resided  with  her  brother  for 
many  years,  being  supported  and  cared  for 
by  him  during  that  time  as  a  member  of  his 
own  family,  and  after  his  death  sued  his  ad- 
ministrator for  services  rendered  by  her  for 
her  brother  while  she  so  lived  with  hiia. 
Held,  that  the  presumption,  created  by  the 
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kiiiihip  of  piftintiff  and  deceased,  that 
no  payment  was  intended  for  such  seirioes, 
eonld  only  be  overoome  by  dear  and  satis- 
factory proof  of  an  express  contract  to  pay 
for  them.     Hall  v.  Fhuh,  9  B.  659. 

8.  Interpretation  of  express  con- 
tracts for  services.  — When  an  express 
oontract  is  in  force,  the  law  does  not  recog- 
nise an  implied  one;  and  when  services  are 
performed  under  an  express  contract,  tiie 
Mtioo  to  recover  for  such  services  most  be 
under  the  express  contract,  and  that  only, 
unless  in  consequence  of  the  fanlt  or  consent 
of  the  defendant  Wake  v.  Merrill,  16  D. 
238. 

A  oontract  for  servioe  must  be  certain 
and  definite  as  to  the  nature  and  extent  of 
service  to  be  performed,  the  place  where, 
and  the  person  to  whom  it  is  to  be  rendered, 
and  the  compensation  to  be  paid,  or  it  will 
not  be  enforced.  Partone  ▼.  Trask,  66  D. 
502. 

An  oral  promise  of  a  decedent  that  if  his 
niece  woola  live  with  him  and  his  wife,  he 
would  give  her  a  good  home  as  long  as  he 
lived,  and  provide  for  her  at  his  death,  and 
she  should  never  want  as  long  as  she  Uved, 
is  too  indefinite  for  enforcement.  WaWe 
iljweal.  66  R.  28a 

A  special  contract  fixing  the  terms  and 
conditions  on  which  one  party  diall  serve 
another  is,  in  the  absence  of  proof  altering 
or  rescinding  it,  conclusive.  Wallace  v. 
Flofd,  72  D.  620. 

Cme  will  serve  on  old  terms  if  he  agree  to 
serve  another  for  a  specified  time  at  a  stipu- 
lated sum  and  he  continues  longer  in  service, 
in  the  absence  of  a  special  bargain  alterin/i( 
or  enlarging  the  original  agreement     lb. 

In  an  action  for  services,  it  is  no  defense 
that  the  services  were  rendered  while  Uie 
claimant  was  an  employee  of  a  third  person 
in  another  Ime  of  business,  and  both  duriuff 
and  out  of  the  business  hours  of  such  third 
person.     WaUaee  v.  De  Young,  38  R.  108. 

4.  Breach  by  employee,  and  its  ef- 
fect. —  A  contract  to  serve  for  three  months 
at  an  agreed  salary  per  month  is  entire,  and 
if  the  service  is  left  before  the  expiration  of 
the  three  months,  no  recovery  can  be  had. 
Wright  v.  Turner,  18  D.  86. 

Where  one  represents  himself  as  a  work- 
m^  he  impliedly  covenants  that  he  will 
skillfully  perform  the  work  upon  which  he  is 
engaged.  If,  from  want  of  skill  upon  his 
part,  the  work  upon  which  he  is  engaged 
prove  valueless,  he  is  not  entitled  to  a  re- 
covery for  his  labor.  McDonald  v.  Sknpmm, 
38D.  45. 

6.  Bules  for  pleading. —To  recover 
the  value  of  services,  no  demand  is  neces- 
sarv.    Nome  v.  School  Dittriet,  28  D.  182. 

6.  of  evidence.  —  The  most  sat- 
isfactory proof  of  the  standard  of  value  of 
services  is  that  which  the  parties  fix  for 
themselves.     Wallaee  v.  Fhyd,  72  D.  620. 


7.  Claims  for  extra  services.  —  A 
statute  provided  that  "eight  hours'  work 
done  iu  any  one  dav  shall  be  deemed  a  law* 
fnl  day's  work,  unless  otherwise  agreed  by 
the  parties."  Plaintifl^  under  s  oontract  for 
a  fixed  price  per  week,  worked  sixteen  hours 
per  day.  Held,  that  he  oould  not  recover 
double  the  agreed  pries.  Lueke  v.  Hoiehkiae, 
9  R.  314. 

8.  Quantum  meruit.  — One  who  en- 
gages to  serve  another  for  a  specified  time 
for  s  certain  sum  cannot,  agamst  the  oon- 
sent  and  without  the  fault  of  the  other, 
leave  his  service  before  the  expiration  ol  the 
time,  and  reoover  on  a  quaniwn  mamlL 
Stark  V.  Parker,  13  D.  425. 

When  one  performs  services  for  another^ 
under  a  mutual  understanding  that  the  Ut- 
ter will  make  compensation  therefor  by  s 
legao;^  in  his  will,  such  services  are  not 
gratuitous,  and  if  the  recipient  of  them  does 
not  give  the  expected  legacy,  an  action  lies 
against  his  representative  for  their  valnew 
Marim  t.  Wrighi,  28  D.  468. 

SERVITUDES. 

In  favor  of  owner  of  burial  plot, 
Tsana,  4 
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SESSIONS. 

Of  courts,  see  Coubts,  8. 

Of  legislature,  see  Lsqulatctki,  1. 

SET-OFF  ^  COXTVTEBOIiAIK. 

(Includes  the  common-law  right  to  ofllwt  one 
cross-demand  aninst  ancther;  the  doctrine  of 
the  set-ofT  of  judgments;  and  the  modem  prao- 
tiee,  introduced  by  the  codes  of  proceduie,  ol 
interposing  oouuterdalma  For  matters  of  se^ 
off  or  counterclaim  peculiar  to  any  parttoulsr 
form  or  cause  ol  action,  see  its  title.] 

By  or  against  firm  creditors,  see  Pastmsb* 

SHIP,  32. 
In  actions  by  personal  representatives^  sss 

ExxouTOBS,  etc.,  157. 
Of  agent's  debt,  against  nndisolosed  pdiisl* 

pal,  see  Aobnct,  85. 

L    SST-OFV  or  CROSS-DBMAirOi. 

n.   SsT-onr  or  JuDOMxim. 

in.    PROOEDUBB. 

IV.  CoutmacLAnL 

I.  SsT-orr  or  CRouhvmMAXUL 

1.  Gsneral  principles.  —  A  set-off 
means  a  cross-claim  on  whieh  defendant 
might  sue  the  plaintij^  and  is  oot  allowable 
if  no  such  cross-action  wosld  lie  thereon. 
Annan  v.  Houck,  45  D.  188. 

The  law  of  set-off  liefore  judgment  is  rsg* 
nlated  entirely  by  statute.  Ckamiler  ▼. 
Drew,  26  D.  704. 

Under  the  act  of  1705,  s  defendant  whs 
establishes  a  set-off  in  excess  of  plaintiff's 
demand  has  no  lien  upon  the  latter's  real 
estate  for  the  payment  of  such  ezcesa.  It 
can  only  be  made  a  lien  by  judgment  in  soirs 
/adoB,    Bameey^e  Appeal,  27  D.  301. 
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The  defenduit  it  not  bound  to  set  off  hit 
debt  against  the  plaintiff's  demand,  except 
in  saits  before  a  justice  of  the  peace.  MoT' 
km  y.  BaiUy,  27  D.  767. 

Mutual  debts  do  not  extin^ish  each 
other  jMr  «e^  nnless  by  some  positive  act  or 
agreement  of  the  parties  the  intention  to 
satisfy  and  discharge  their  respective  debts 
is  clearly  indicated.  Poti  v.  CarnioA;  37  D. 
484. 

9.  Jarisdiction  st  law. —The  oonrts 
of  law  in  Pennsylvania  have  adopted  the 
•qnitaUe  doctrine  of  settinjc  off  mutual  de- 
mands, wherever  it  is  possible.  Merman  v. 
BankqfN.  A,,  11  D.  575. 

The  right  of  set-off  before  judgment  is 
Btatutorv  entirely,  and  exists  only  in  cases 
provided  for  by  the  statute.  Atmcm  ▼. 
Hwek,  45  D.  133. 

A  cross-demand  may  be  set  off  in  an  ac- 
tion at  law.    J>oum$  v.  Jaekion,  85  D.  289. 

8.  in  equity. —The  right  to  an 

offset  in  chancery  exists  independently  of 
atatute,  and  is  oontroUed  only  by  the  gen- 
oral  principles  of  equi^.  J^rie$  v.  EvatUt 
43  D.  158. 

Courts  of  chancery  exercised  a  jurisdiction 
apon  the  subject  of  set-ofis  before  the  stat- 
«tes  of  set-off  existed.  Blake  v.  Langdonf 
47  D.  701. 

The  English  statutes  of  set-off  were  pa«ed 
mainly  to  obviate  tiie  necessity  of  a  resort  to 
•hancery  in  every  case  of  mutual  indepen- 
dent daims  upon  both  sides.    lb. 

The  plaintiff  was  located  and  doing  busi- 
ness in  Washington  City,  and  recovered 
ludffment  in  a  court  of  Baltimore.  The  de- 
xonaant  had  a  claim  for  damages  srowing  out 
of  the  same  transaction,  ueu^  that  the 
mere  fact  that  the  plaintiff  was  a  non-resi- 
dent of  Baltimore  did  not  give  the  court  of 
equity  of  that  oit^  Jurisdiction  to  restrain 
the  judgment  against  the  defendant  and  to 
onforce  the  set-off.  8mUh  v.  WaMngton  Oaa 
Light  Co.,  100  D.  49. 

4.  X«aw  of  pl€koe.  —  Where  the  law  of  a 
state  where  a  contract  was  made  gave  a  party 
a  rijght  to  plead  a  certain  matter  by  way  of 
set-oil^  the  party,  when  sued  in  another 
state,  may  plead  the  same  by  way  of  set-off, 
although  such  right  of  set-off  is  not  given 
under  the  laws  of  the  latter  state;  for  the 
right  of  set-off  relates  to  the  merits,  and  not 
to  tile  form  ot  proceeding.  Vermont  Bank  v. 
Porter,  5  D.  157. 

A  set-off  allowed  by  a  local  law  is  regarded 
as  part  of  the  remedy,  and  consequently  is 
admissible  against  claims  sued  on  in  this 
state  by  persons  belonging  to  other  states  or 
oountries,  although  it  would  not  be  adnussi- 
ble  by  the  law  of  the  country  where  the  debt 
which  is  sued  was  contracted.  DaoU  v.  Jfor- 
loit,  96  D.  345. 

Tlie  laws  of  set-off  and  of  tender  belons 
rather  to  the  remedy  than  to  substance,  and 
Iberefore  are  always  regulated  by  the  laws 


of  the  state  in  which  the  action  is  brought, 
and  not  by  the  law  of  the  place  where  the 
obligation  sued  on  was  made.     Jb. 

A  aet-off  should  be  allowed  against  a  note 
executed  in  Tenneisee,  and  sued  on  in  Ken* 
tucky,  where  it  is  allowed  by  the  law  of  the 
latter  state,  but  would  not  have  been  allowed 
by  the  law  of  Tennessee.    lb. 

6.  What  demands  may  be  set  of( 
generally.* — Nothing  can  beset  off  unless 
it  can  be  sued  upon;  and  any  claim  coming 
within  the  statute  can  be  set  off  if  it  can  be 
sued.      WaUaoe  v.  Fhntegan,  90  D.  243. 

Lsgal  claims  only  can  form  subjects  of 
set-o^  or  be  filed  in  bar  to  any  action  at  law; 
they  must  be  such  as  the  party  could  sue  for 
and  recover  at  law.  Mi&urn  v.  Chnitiier,  50 
D.  681. 

AH  moneyed  demands  for  which  either 
kudebiiaiuM  auwnpsU  or  debt  will  lie  oonsti* 
tute  valid  set-offs.  Jenkitu  v.  JHekardmm,  22 
D.  82. 

A  defendant  may  set  off  a  note  of  plaintiff 
without  surrendering  collateral  securities, 
since  his  right  to  sue  on  the  note  is  an  iUmo- 
lute  one,  not  in  any  way  affected  by  his  pos- 
session of  the  securities,  and  a  court  of  law 
has  no  power  to  enforce  waotk  equities  in  the 
securities  as  mav  result  to  the  plaintiff  from 
the  allowance  of  the  aet-ofll  Waliaeo  v.  Pirn- 
ne^  90  D.  243. 

The  value  of  a  note  received  for  collection 
and  converted  is  subject  of  set-off;  and  ib  not 
unliquidated  damages.  Ourm  v.  TodtL  64  D. 
231. 

If  the  transferrer  of  a  promissory  note 
payable  to  bearer  undertakes  to  guarantee 
the  payment  of  it,  upon  delivery  to  the 
transferee,  he  may  be  liable  on  such  special 
contract  to  him,  and  such  liability  is  the 
subject  of  set-offl  Oretuhaw  v.  Jaidkacm,  50 
D.  361. 

A  debtor  is  entitled  to  set-off  in  equity 
payments  made  by  him  to  discharge  indebt- 
edness of  the  plaintiff  to  a  third  person,  and 
this,  although  the  debtor  showed  no  author- 
ity to  make  the  payments.  Lqfiand  v.  MaulL 
12  D.  106. 

Where  a  judgment  has  been  satisfied  by  a 
levy  upon  the  property  of  one  defendant,  the 
claim  which  accrues  to  him  may  be  set  off  in 
an  action  brought  against  him  by  his  co-de- 
fendant, or  by  his  assignee,  where,  under 
the  statute,  the  latter  is  subject  to  the  same 
set-ofib  as  the  former.  Kershaw  v.  Merchant^ 
Bank,  40  D.  70. 

The  unascertained  value  of  services  and 
materials  stipulated  to  be  applied  in  part 
payment  of  a  debt  u  properly  the  subject  of 
a  set-oi^  under  the  proper  plea  or  notice  in 
aaeumtmU  on  the  debt.  AfanviUe  v.  Oay,  60 
D.  379. 

In  an  action  by  or  against  a  trustee,  money 
due  to  or  from  a  cestm  que  trtui  may  always 

*  What  demands  are  available  as  off«ete.  see 
note,  12  D.  102-157. 
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be  pleaded  as  a  let-oiff.  Nidbenon  v.  OiUiam, 
77  D.  583. 

Where,  after  the  defendant  has  been  de- 
faulted, a  enbseqnent  attaching  creditor  is 
allowed  to  defend,  he  may  be  allowed  a  claim 
of  the  defendant  against  the  plaintiff  in  off- 
set to  the  plfuntiff  *s  claim,  where  there  is  no 
other  claim  on  which  either  the  plaintiff  or 
defendant  can  desire  to  make  application  of 
such  offset  Woodbury  y.  Wooc^ry,  90  D. 
655. 

A  town  tax  is  not  a  contract,  express  or 
implied,  which  can  be  api^lied  upon  a  debt 
owed  by  the  town  to  the  indiWdual  owing 
the  tax.    Johnson  t.  Howard,  98  D.  668. 

An  obbgor  may  plead  a  set-off,  although 
he  has  given  a  bond  to  secure  the  payment 
of  the  cause  of  action,  not  reserving  the 
right  of  set-off.     Van  Sandt  r,  Dows,  60  R. 

7&. 

6.  What  may  not  be.  —  The  defendant 
in  an  action  cannot  set  off  a  bond,  executed 
by  the  plaintiff  to  a  third  person  (without 
mentioning  '* assigns")  for  the  use  of  an- 
other, and  transferred  by  the  obligee  to  the 
defendant.     Woify.  BeeUe$,  9  D.  425. 

Ooods  held  by  a  consignee  are  not  subject 
of  set-off  in  an  action  by  the  consignee 
against  the  consignor  for  a  balance  due  on 
account  of  acceptances  paid  for  the  defend- 
ants and  goods  sold  to  them  prior  to  the 
commencement  of  the  suit.  Parks  t.  /n- 
gram,  55  D.  153. 

The  statute  applies  as  well  to  a  sum  at- 
tempted to  be  set  off  as  to  one  upon  which 
tax  action  is  to  be  brought.  Notin  ▼.  Black' 
toeO;  86  D.  206. 

Plaintiff  lent  defendant  money  with  a 
United  States  bond  as  collateral  security. 
After  the  maturity,  but  before  payment  of 
the  note,  the  bond  was  stolen  from  plaintiffl 
Heid,  in  an  action  on  the  note,  that  the  de- 
fendant could  not  set  off  or  recoup  the  value 
of  the  bond.  Winthrop  Savings  Batik  v. 
Jackson,  24  R.  66. 

A  town  summoned  as  trustee  or  garnishee 
of  an  individual  cannot  set  off  taxes  assessed 
by  it  on  him  against  the  debt  due  from  it  to 
Mm.     Hihbardy.  Clark,  22  R.  432. 

A  debt  due  to  a  municipal  corporation  for 
taxes  cannot  be  offset  by  any  debt  due  by 
the  corporation.  Thus  a  tax  due  for  one 
year  cannot  be  compensated  by  an  over- 
payment of  taxes  made  by  the  debtor  the 
Sear  previous.  New  Orleans  v.  Davidson,  31 
L  2-28;  OaUmg  v.  Comm'rs  qfCarterei,  53  R. 
432. 

A  person  lawfully  taxed  by  a  munici^ 
oorporation  cannot  set  off  a  debt  due  him 
from  the  cbrj^ration  against  the  tax;  nor 
will  equity  enjoin  the  collection  of  the  t^x 
antil  the  debt  is  paid;  nor  because  of  a  fail- 
ure to  recover  the  debt  throuffh  the  ordinuy 
legal  remedies;  nor  because  or  irregidarities 
in  the  notice  of  time  and  place  of  sale. 
nmegan  v.  City  qf  Femandina,  21  R.  292. 


7.  What  may  be  reeotti>ed.*— Dam« 
ages  may  be  recouped  in  action  on  a  sealed 
instrument,  as  welt  as  on  an  unsealed  oue^ 
by  showioff  a  partial  failure  of  consideration^ 
under  2  iHew  York  Revised  Statutes,  pa^^ 
406,  section  77;  but  notice  of  the  defense  is 
necessary,  and  it  cannot  be  pleaded  where 
it  does  not  go  to  the  whole  consideration. 
Van  JSpps  V.  Harrison,  40  D.  314.  Or  by  aa 
employer,  in  an  action  for  wases  for  service 
in  a  family,  for  the  seductiou  of  his  daughter. 
Biaeby  v.  Parsons,  44  R.  246.  Or  for  a  &lnre 
to  execute  a  contract  at  the  time  stipulated, 
in  an  action  to  recover  the  contract  price. 
AbboU  V.  Oaieh,  71  D.  635.  Or  in  an  action 
for  the  price  of  an  engine,  for  delay  in  not 
furnishing  it  by  a  stipulated  time;  and  the 
damages  should  be  estimated  by  the  value 
of  the  use  of  the  engine  during  the  period 
of  delay,  not  by  the  profits  which  would 
have  b^n  realized  from  running  it  in  con- 
nection with  the  machinery  it  was  intended 
to  drive.     Oriffin  v.  Cokfer,  69  D.  718. 

A  and  B  traded  horses,  each  fraudulently 
representing  his  horse  to  be  sound.  A  sued 
B  for  his  (B*s)  fraud.  Held,  that  B  could 
recoup  damages  for  A's  fraud.  Carey  v. 
OuHlow,  1  R.  494. 

8.  Demands  not  yet  due  not  subjeeta 
of  set-ofll — Payment  of  debt  not  yetdae 
cannot  be  enforced  by  way  of  set-off  until  it 
is  due.    Hayes  v.  Hayes,  73  D.  709. 

A  debt  not  due  cannot  at  its  face  be  off- 
set asainst  another  at  its  face  where  they 
bear  aifferent  rates  of  interest  HaUedt  v. 
Cfuy,  70  D.  643. 

A  note  given  by  A  to  B^  and  not  yet  doe^ 
cannot,  in  equity,  be  set  off  against  a  note 
given  by  B  to  A,  upon  which  A  has  brought 
an  action  for  the  benefit  of  C,  to  whom  ho 
assigned  it,  although  Q  knew,  at  the  time  of 
the  assignment,  iluit  A  was  insolvent,  and 
A  was  subsequently  declared  a  bankrupt 
Spaulding  v.  Backus,  23  R.  891. 

The  assignment  of  a  non-negotiablo  de- 
mand, arismff  on  contract  before  due,  do- 
feats  a  set-off  by  the  debtor  of  an  independent 
cross-demand,  on  which  no  right  of  aetioa 
had  accrued  at  the  time  of  the  Mdgnmeat 
Puller  V.  StdgUta,  22  R.  312. 

9.  TTnliquidated  demanda.  —  Uaoer- 
tain  or  unliquidated  damages  arishig  on  a 
breach  of  contract  cannot  be  made  the  sub- 
ject of  a  set-ofl^  either  in  a  oourt  of  law  or 
equity.  Dugan  v.  Cureicn,  31  D.  727;  Drem 
V.  Towle,  59  D.  380;  Smiih  r.  WasMngUm 
Oas  Light  Co.,  100  D.  49.  But  a  decree  ma^ 
be  deferred,  to  enable  the  cUdmant  to  have  it 
liquidated.  Nhns  v.  Bood,  34  D.  M9.  Nor 
can  cross-demands  for  unliouidated  damagee 
b«:  set  off  against  each  other.  Christian  v. 
MiOer,  28  D.  251.  Accordingly,  on  a  biU  of 
discovery,  and  for  an  account  of  arrears  of 
rent  the  defendant  cannot  be  allowed  to  set 

*  3ee  monographic  note  on  recompment  in  a^ 
tions  for  breach  of  oontiaet  40  D.  my^tt. 
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off  damages  for  the  breach  of  a  covenant  on 
ihm  part  of  the  grantor  to  allow  him  miffi- 
eient  common  of  pasture  and  estovers.  Lh- 
mfftton  V.  Livinffdon,  8  D.  662. 

Unliquidated  damages  for  a  tort  arising 
omt  of  a  different  transaction  are  not  allow- 
able as  a  set-off  Accordingly,  in  an  action 
for  goods  sold  and  deliver^  the  defendant 
cannot  set  off  a  claim  arising  from  the  fact 
that  other  goods  consigned  to  the  plaintiff 
for  the  defendant  were  sent  by  the  plaintiff 
to  other  persona    Oogel  r,  Jaooby,  9  D.  839. 

A  set-off  of  a  claim  for  nnlif nidated  dam- 
ages for  breach  of  an  ageement  m  no  way  con- 
nected with  the  mortmge  debt,  snch  demand 
not  being  a  proper  tnoject  of  set-off  at  law, 
cannot  be  allowed  in  a  snit  in  equity  to  fore- 
close a  mortgage,  where  there  is  no  pecu- 
liar equity  to  take  the  case  out  of  the  seneral 
role;  and  an  allegation  that  the  complainant 
has  ^t  some  of  his  property  out  of  his  hands, 
and  u  threatening  to  ao  so  with  the  rest,  is 
not  sufficient  to  raise  such  an  equity.  Jen- 
fdngs  ▼.  WOmier,  35  D.  722. 

The  rule  as  to  set-off  in  equity,  as  at  law, 
i%  that  there  must  be  mutual  debts  between 
the  parties,  and  it  does  not  apply  to  un- 
liquidated damsges  for  breaches  of  oorenanti. 
IhuKan  T.  Lwm,  8  D.  513. 

Damages  for  a  breach  of  oorenants  in  a 
deed  may  be  set  off  in  an  action  of  astump&U 
for  the  consideration,  where  the  amount  of 
inch  damages  is  to  be  ascertained  by  mere 
calcnlaticp.    Drtm  ▼.  TowU,  59  D.  380. 

A  riffht  of  action  for  breach  of  warranty 
is  not  tne  subject  of  set-off;  the  debt  must  be 
for  a  money  demand,  and  of  a  liquidated 
nature,  and  for  which  debt,  or  kuiMtaiua 
OBmmptii,  pr  some  other  action  ev  eoniraeiu 
will  he.     Crenahaw  ▼.  Jachon,  50  D.  361. 

10.  The  demands  must  exist  when 
■nit  is  brought.  —  A  debt  or  demand  to 
be  used  as  a  set-off  must  exist  at  the  com- 
msnoement  of  the  suit,  and  must  have  at 
that  time  belonged  to  the  defendant.  8mUh 
T.  Ewer,  60  D.  78.  Therefore  a  demand 
once  barred  by  the  statute  of  limitations, 
and  afterwards  revived  by  a  new  promise, 
cannot  be  pleaded,  at  law,  as  a  set-off  in  an 
aetifln  oommenced  during  the  existence  of 
the  stotntory  bar.    Lee  v.  Lee,  76  D.  681. 

So  a  person  is  not  entitled  to  a  set-off 
sgainst  a  bankrupt,  unless  it  existed  when 
the  bankruptcy  happens;  nor  against  an  ad- 
ministrator, unless  entitled  to  the  set-off 
against  the  decedent.  Shepherd  ▼.  Turner, 
15  D.  631. 

A  defendant  who  offers  a  promissoiy  note, 
negotiated  to  him  as  a  set-off,  must  show 
that  he  received  it  in  the  proper  time.  Its 
mere  possession  by  him,  indorsed  in  blank, 
affords  no  presumption  of  such  fact.  Smith 
V.  Eioer,  60  D.  73. 

11.  The  demaiLds  must  be  mutual. 
—  In  equity,  as  at  law,  a  set-off  is  only  al- 
lowed where  there  is  a  mutualil^  in  the  de- 


mands, and  the  amounts  are  liquidated  and 
certain.  Smith  v.  Washington  Qae  Light  Co,, 
100  D.  49;  Annanr,  Hwdi,  45  D.  133.  There- 
fore, in  an  action  to  recover  a  debt  due  a 
partnership,  a  debt  due  from  one  copartner 
cannot  be  set  off  Oregg  v.  Jamu,  12  D.  151. 
In  equity,  where  demands  are  in  reality 
mutual,  thev  may  be  set  ofl(  though  they  are 
not  nominally  mntuaL  Thus  where  a*note 
executed  to  a  firm  has  become  the  separate 

Sroperty  of  one  of  the  partners,  a  demand 
ue  to  its  maker  by  this  partner  may  be  set 
off  against  the  Judgment  obtained  by  him  on 
the  note  in  the  firm  name.  Foot  v.  Ketehum, 
40  D.  678. 

The  statutory  right  of  set-off  is  designed 
to  prevent  an  unnecessary  multiplication  of 
suits,  and  allows  the  defendant  to  oppose 
in  the  same  suit  his  debt  against  the  plain* 
tiff  to  plaintiff 's  debt  against  him;  but  de- 
fendant cannot  set  off  his  debt  against  a 
stranger  to  the  action,  against  plaintiff's 
debt  against  him,  or  litigate  in  plaintiff's 
action  a  claim  of  which  plaintiff  is  ignorant, 
not  being  a  party  to  it,  and  one  of  the  eon- 
tracting  parties  to  which  is  no  party  to  the 
action.     Trafford  v.  Hall,  82  D.  589. 

The  statutory  right  of  set-off  attaches  to 
claims  legally  transferable,  only  while  they 
constitute  mutual  debts  of  the  parties  to  the 
suit.  The  stotes  of  such  claims,  as  mutuidly 
binding  the  parties  in  the  same  right  and 
capad^  at  the  time  (rf  action  brought,  de- 
termines this  right;  before  this  period  the 
right  is  oollatend  to  and  not  attached  to 
them,  and  contingent  upon  their  existenoe 
as  mutual  debts  down  to  the  period  of  the 
suit.    Ih, 

IS.  and  in  the  same  right.  — To 

authorise  a  set-ofl^  the  debts  must  be  be- 
tween the  parties  in  their  own  rights,  and 
must  be  of  uie  same  kind  or  quality,  and  be 
clearly  ascertained  or  liquidated.  Smithy, 
WasMngion  Cfa$  Light  Go,,  100  D.  49;  Ck^fmm 
V.  Hampton,  87  D.  511. 

A  set-off  can  only  be  made  against  the  real 
party  in  interest.  Flowmog  v.  OUg  qfJefer- 
eonviUe,  79  D.  468. 

A  set-off  necessarily  flows  from  a  contract, 
and  the  injury  flowing  from  an  independent 
tort  cannot  tie  averrM  in  defalcation  of  a 
demand  founded  on  contract,  nor  as  a  sul>- 
stantive  defense,  commensurate  with  the  in- 
jury inflicted  on  the  defendant,  since  it  in 
no  way  touches  the  consideration  of  the 
contract  sued  on.    Price  v,  Lewie,  55  D.  536. 

Under  an  ordinance  to  raise  supplies, 
taxes  were  assessed  upon  plaintiff's  property 
by  a  municipal  corporation,  and  the  treas- 
urer of  the  corporation  being  about  to  en- 
force payment  under  the  provisions  of  a 
general  ordinance  requiring  all  taxes  to  be 
'*  paid  in  specie  or  in  the  notes  of  specie-pay^ 
ino;  banks,  plaintiff  offered  as  payment  a 
debt  of  eauu  amount  with  the  taxes  duo 
him   by  uie  corporation.    Held,  that   the 
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plaintiff  had  no  rights  legal  or  equitable,  to 
oompel  the  oorporation  to  reeeiye  the  debt 
as  payaieat  or  •atisfaotion  of  the  taxea,  or  as 
a  counterolaim,  or  as  a  set-off  or  discount. 
Trenftolm  ▼.  Charkdom,  16  R.  7S2. 

A  town  stiminoned  as  trostee  or  garnishee 
of  an  individual  cannot  set'off  taxes  assessed 
by  it  on  him  against  the  debt  due  from  it  to 
him.    Hibbardy.CUirk,22VL^2. 

18.  Vo  Mt-oir  between  Joint  and 
separate  debts.*  —  A  joint  debt  cannot  be 
•et  off  against  a  separate  one,  nor  a  separate 
debt  against  a  joint  one,  either  at  law  or  in 
equity.  MUbum  v.  Quyther,  60  D.  681;  Dart 
▼.  Sfierwood,  76  D.  228;  Pkliardwn  ▼•  8L 
Joseph  Iron  Co.^  83  D.  460;  Hendermm  v. 
Lewis,  11  D.  783.    But  in  particular  casee  in 

auity,  joint  and  separate  debts  may  be  set 
'  against  each  other,  as  where  the  debts 
are  in  reality  mutual,  though  prosecuted  in 
the  names  of  others  nommally  intereited. 
BlJoe  T.  Lamgdon,  47  D.  701. 

A  and  B  formed  a  copartnership^  A  fur- 
nishing capital,  and  B  paving  him  a  certain 
•um  every  year  in  lieu  of  his  profits.  Subse- 
quently, A  and  0  formed  a  copartnership  as 
■accessors  of  A  &  B^  0  being  the  actiTO 
partner.  The  firm  of  A  &  B  oontinaed  only 
for  the  purpose  of  closing  their  business. 
CS,  at  the  request  of  B^  from  time  to  time 
paid  debts,  with  property  of  A  ft  0,  due 
from  A  ft  B,  and  cnai^sed  the  same  to  A  ft 
B  upon  the  books  of  A  ft  0.  C  received 
from  B  a  note  signed  with  firm  name  A  ft  B, 
and  for  the  purpose  of  payins  a  note  due 
from  a  third  person  to  A  ft  B,  executed  a 
negotiable  note  to  B  alone.  This  note  was 
sued  upon  in  the  name  of  an  indorsee  while 
the  statute  existed  allowing  the  makers  of 
negotiable  notes  the  benefit,  as  against  in- 
dorsees, of  all  legal  and  equitable  defenses 
to  the  notes;  and  on  a  bill  m  equity  by  A  ft 
C  against  B  and  the  indorsee,  —  heldf  the 
diargos  on  the  books  ofAftCtoAftB, 
and  the  note  held  by  A  ft  C,  signed  by  A  ft 
B,  could  be  set  off  against  the  note  signed 
bv  A  ft  C  to  B^  and  sued  upon  in  the  name 
of  the  indorsee,  it  appearing  that  B  was  in- 
solvent,   lb. 

If  B  under  the  above  facts  would  seek  in 
such  case  to  avoid  the  contract  entered  into 
between  himself  and  A,  npon  the  ground  of 
inequality,  he  should  file  his  cross-bill  set- 
tins  forth  the  foots  upon  which  he  claims  re- 
Her    lb. 

One  of  several  defendants  is  entitled  to 
set  off  a  debt  due  him  individually  from  the 
plaintiff.     Siewari  v.  CouUer,  14  D.  680. 

A  debt  due  one  of  two  joint  obligors  may 
be  set  off  under  their  joint  plea  in  an  action 
of  debt  brought  by  the  admmistrators  of  the 
obligee  on  the  joint  bond.  PUcher  v.  Pot- 
rkk,  12  D.  54. 

"  He  '*  does  not  mean  "he  and  others,**  in 

*No  set-off  between  Joli.t  and  separate  debts* 
see  uoto,  12  D.  il»-iA& 


a  statute  permittiof^  defendant  to  "plead 
discount  oi  any  claim  he  may  have  against 
th«  plaintiff*'  MiRmm v.  Oay^Aer,  60  D.  681. 

In  an  action  on  an  undertaking  against  a 
princiual  and  suroty,  the  principal  may  set 
off  a  aemand  due  him  from  the  plaintiff. 
Raymond  v.  Oreen,  41  R.  763. 

14.  nor  against  suit  for  inrioe  of 

exempt  property.  —  A  housekeeper,  with 
a  family,  sold  his  only  cow  to  enable  him  to 
buy  one  that  gave  milk,  the  purchaser 
knowinff  at  the  time  the  object  of  the  sale. 
ffeid,  that  the  seller  was  entitled  to  recover 
the  whole  price  of  the  cow  in  money  frons 
the  purohaser,  and  the  latter  could  not  set 
off  against  it  any  debt  he  might  hold  against 
the  former.     MuUihen  v.  Winter,  87  D.  496. 

16.  Actions  by  or  against  carriers. 
—  In  an  action  by  a  common  carrier  for 
freight  of  goods  transported  and  delivered, 
the  defendant  may  recover,  over  and  above 
the  froight  so  earned,  a  balance  for  damage 
to  floods  carried,  occasioned  by  the  carriers 
negligence.  Schmngerr.  Rayrnond,  38  R.  415. 

16.  Actions  upon  negotiable  instru- 
ments.— In  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note,  the 
latter  cannot  set  off  a  bill  of  exchange  oa 
which  the  plaintiff  is  responsible,  unless  it 
appear  that  the  defendant  had  received  such 
bill  beforo  notice  of  the  indorsement  of  the 
note  to  plaintiff    RUchie  v.  Momt^  7  D.  6881 

The  maker  cannot  set  off  against  the  in- 
dorsee of  a  promissory  note,  although  di^ 
credited,  demands  which  he  may  have 
against  the  indorser,  the  payee.  CkandUr  ▼• 
Di-ew,  26  D.  704. 

The  maker  of  a  note  indorsed  when  over- 
due cannot  set  off  an  independent  demand 
due .  him  from  the  indorser  at  and  before 
the  indorsement,  whero  the  indorsee  took  it 
bona  fide,  without  notice,  and  fcr  value. 
Annan  v.  Hoiack,  46  D.  133. 

A  maker  of  a  note  may  set  up  agunst  the 
indorsee  after  due  any  defense  he  has 
against  the  payee.  CoAran  v.  Wheeler^  26 
D.  732. 

In  an  action  by  the  payee  upon  a  promi^ 
sory  note^  the  consideration  of  which  was  an 
agreement,  signed  by  the  plaintiff,  to  convev 
to  the  defendant^  on  or  oeforo  January  1, 
1866,  two  thoQsand  five  hundred  dollars  of 
the  capital  stock  of  the  King  Gold  Mining 
Comuany,  at  subscription  price,  — keli,  that 
the  defendant  might  defend  asainst  the  ac- 
tion by  showing  tl)at  no  transfer  or  tender 
of  the  said  stock  was  made  to  him  until  after 
Au^st,  1866,  and  might  rocoup  his  damages 
arising  from  the  plaintiff*s  failuro  to  perform 
his  aflreeroent     HiU  v.  SoMkwkk,  11  R.  250. 

Defendant,  for  valid  consideration,  as- 
sumed and  promised  to  pay  the  debts  of  R., 
which  included  three  promissory  notes  held 
by  K.  Afterward,  and  beforo  maturity,  N. 
duly  transferred  these  notes  to  plaintiff 
Belip  in  an  action  on  the  notes,  that  the  de- 
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fandaat  could  set  off  a  claim  held  against  N. 
Barlaw  ▼.  Afyert,  21  R.  582. 

17.  Actions  respecting  real  prop- 
erty. —  A  yendee  claiming  a  set^iff  against 
the  purchase  price  on  aoconnt  of  claims  held 
against  the  Tender,  the  account  should  be 
eent  te  a  commissioner^  if  the  evidenoe  justi- 
fies it.     Clarke  ▼.  CfurUs,  87  D.  626. 

Where  plaintiff  was  the  owner  of  one  third 
of  land  and  her  inlant  child  the  owner  of 
two  thirds,  and  an  crder  of  eonrt  had  been 
made  confirming  her  sale  of  the  land,  the 
▼endee  will  not  oe  entitled  in  an  action  for 
the  purchase-money  to  set  up  a  discount  for 
the  mfant's  share.  Martin  ads.  Bobo,  40  D. 
687. 

A  Tsndee  may  recoup  damages  for  fraudu- 
lent misrepresentations  by  the  render  as  to 
the  oonditioQ  of  the  land  sold  and  its  adap- 
tability for  the  use  for  which  the  vendor 
knew  that  the  vendee  wanted  it,  in  an  action 
for  the  price,  where  the  vendee  trusted  to 
the  representations  in  making  the  purchase. 
Van  Epp§v.  Harrktm,  40  D.  814. 

A  vendor's  fraudulent  misrepresentations 
as  to  the  price  paid  bv  him  for  the  land  sold 
are  admissible  m  evidence  by  way  of  recoup- 
ment in  an  action  against  Ids  vendee  for  the 
purchase  money.    R. 

A  recoupment  of  damages  for  a  breach  of 
a  covenant*  of  ouiet  enjoyment  implied  in  a 
lease  is  allowable  in  an  action  for  the  rent 
reserved.  Mamor  ete.  ofNem  York  v.  Mabk, 
64  D.  538.       • 

18.  What  demands  may  be  Mt  off  in 
actions  where  partners  are  parties.  — 
In  an  action  against  a  partnership^  a  set-off 
of  a  debt  due  an  individaal  memoer  of  the 
firm  will  not  be  allowed.  BUehie  v.  Moored 
7D.  688. 

The  debt  due  from  one  partner  cannot  be 
set  off  against  a  debt  due  to  the  firm;  hence 
one  partnership  may  prove  a  debt  against 
another,  thousb  one  of  the  partners  is  a 
member  of  both  firms.  Witrd  v.  Brandt,  13 
D.  352. 

Mutual  credits  are  a  ground  of  set-off  in 
equity,  though  not  at  law.  Hence  a  decree 
in  favor  of  the  plaintiff  seeking  a  partnership 
account  may  be  set  off  against  a  judgment  at 
law  in  favor  of  the  defendant  in  the  decree 
and  against  the  plaintiffl  And  this  risht  of 
set-off  is  not  affected  by  the  fact  that,  by  the 
decree,  balances  were  made  payable  to  other 
partners  also,  provided  the  partners  are  en- 
titled severally  under  the  decree.  Lodaeood 
V.  BaUB,  12  D.  121. 

One  member  of  a  firm  will  be  allowed  in 
equity  to  ofiset  his  own  judgment  against 
an  insolvent  debtor  seeking  to  enforce  a 
judgment  against  such  mn*  JdMm  v. 
VivoM,  48  D.  168. 

In  an  action  against  a  surviving  partner, 
upon  a  partnership  debt,  he  may  set  off  a 
debt  due  him  inaividnaily  from  plaintifll 
Uwit  V.  OOberimm,  14  D.  607. 


A  defendant  may  set  off  in  a  suit  by  a  vox* 
viving  partner  upon  a  debt  due  the  firm  a 
debt  due  to  him  by  such  surviving  partner 
individually.     Holbrook  v.  Lackey,  46  D.  726. 

19.  Bi^ht  of  set-off  as  between 
inincipal  and  agent.  —  A  executed  his 
promissory  note  to  B,  in  1861,  pavable  in 
United  States  currency.  In  1862,  A  gave  B 
certain  claims,  also  payable  in  United  States 
currency,  for  collection,  directing  him  *'  to 
exercise  his  discretion  as  to  procedure  to  be 
taken  in  enforcing  collection."  B  accepted 
payment  of  the  claims  in  confederate  cur- 
rency. In  an  action  against  A,  on  the  note, 
brouffht  in  1868,  bv  the  administrator  of  B, 
—  hdd,  that  the  fall  amount  of  the  collected 
claims  in  United  States  currency  was  a  valid 
set-off    Mangum  v.  Ball,  5  R.  488. 

In  an  action  on  a  bond  for  the  faithful  and 
honest  discharge  of  the  obligor's  duty  as 
agent,  the  defendant  may  set  off  his  services 
as  such  affent.  Baltimore  it  0.  B,  B.  Co.  ▼• 
Jamuon,  31  R.  776. 

80.  principal  and  svrety.  — A 

counter-demand  arisinff  from  a  payment  of 
money  to  a  principal  cannot  be  set  off 
against  the  sureties  m  an  action  brought  by 
them,  unless  the  plaintiffs  are  shown  to  be 
legally  responsible  for  the  sum  paid.  Bunl- 
ing  V.  Rirht,  32  D.  699. 

81.  What  demands  may  be  set  off 
in  actions  by  assignees.  —  The  trustee 
of  an  insolvent  debtor  stands,  in  regard  to 
cross-deniaods,  in  the  same  position  as  the 
debtor  himself;  and  therefore,  in  a  suit  by 
such  trustee  to  recover  from  administrators 
with  the  will  annexed,  a  legacy  given  to  the 
insolvent's  wife,  payments  mside  by  the  de- 
fendants for  the  msolvent  are  available  as  an 
equitoble  defense.  Kraum  v.  BeUd,  23  D. 
113. 

A  debtor  may  set  off  against  an  assignee  a 
draft  drawn  by  the  assignor  in  his  favor  be- 
fore he  received  notice  of  the  assignment, 
although  the  liability  of  the  assignor  did  not 
become  complete  until  after  he  received  no- 
tice of  the  assignment.  Northamfton  Bank 
V.  j9a2ae(,;l2D. '297. 

Where  a  corporation  put  money  in  the 
hands  of  its  general  agent,  as  trustee,  for 
safe-keepinff  and  disbursement  in  the  busi- 
ness, and  afterward  made  a  general  assign- 
ment for  creditors,  —  luild,  that  he  could  not 
oflhet  a  debt  due  him  from  the  corporation. 
Fint  NaL  Bank  v.  Bamum  Wire  tic  Worke, 
55  R.  660. 

28.  in  actions  against  as- 
signees. —  Where  an  insolvent  assigns,  for 
the  benefit  of  his  creditors,  a  note  past  due, 
a  court  of  equity  will  not  set  off  against 
such  note  in  the  hands  of  the  assignee  an 
acceptance  of  the  insolvent  which  was  not 
due  at  the  time  of  the  assignment.  Lock- 
wood  V.  BeehoUk,  72  D.  69. 

88.  in  actions  by  personal  rep- 

—  A   debt  aocnaag  in  the 


8021 

V«r  Indmx  to  Notot  in 


SET-OFF,  I,  IL 
I>«cIsloBS  aad 


taitator's  lifetim*  oanoot  be  set  off  against 
a  debt  which  aooraes  to  the  exeootor^  after 
the  death  of  the  testator.  MilU  y.  Lump- 
km,  44  D.  077;  PaOermm  ▼.  PaUer$on,  17  & 
884. 

A  claim  against  an  insolvent  estate  of  a 
decedent  may  be  offset  in  chancery  against 
one  in  favor  of  the  estate^  although  the 
claimant,  owing  to  an  agreement  of  the 
administrator  to  allow  it,  neglected  to  pre- 
sent his  claim  to  the  commissioners  on  the 
estate.    Nirns  r.  JRood,  34  D.  669. 

Where  an  estate  of  a  decedent  is  notori- 
ously insolvent,  set-off  is  not  allowed  in 
suits  by  or  against  his  executor  or  adminis- 
trator, if  the  debt  sought  to  be  set  off  was 
Bot  due  at  the  time  of  the  death  of  the  tes- 
tator or  intestate,  although  it  became  due 
before  the  commencement  of  the  suit;  other- 
wise if  the  estate  is  solvent.  BoBler  r,  Sa> 
thange  Batik,  45  D.  665. 

A  debt  due  from  a  decedent  cannot  be  set 
off  by  the  defendant  in  an  action  brought 
by  an  administrator  to  recover  the  difference 
between  the  sum  at  which  he  bid  off,  at  or- 
phans' court  sale,  part  of  the  real  estate  of 
the  decedent,  and  the  sum  at  which  it  sold 
on  a  resale,  made  necessary  by  his  refusal  to 
comply  with  lus  bid.  Singerbi  v.  ^toom,  75 
D.  581. 

The  burden  of  proof  is  on  defendant 
pleading  a  set-off  to  show  that  his  claim  filed 
in  set-off  is  due  from  the  plaintiff  in  the 
same  right  with  the  cause  of  action  declared 
on  in  the  writ;  and  if  the  plaintiff  describes 
himself  in  the  writ  as  adminiitrator  of  the 
estate  of  a  deceased  person,  and  declares 
upon  a  promissory  note  signed  by  only  one 
person,  and  running  to  him  as  adminiitrator 
of  that  estate,  tins  will  not  be  sufficient  to 
afford  a  presumption  that  his  claim  ii  in  hii 
representative  capacity.  LoneU  v.  Neltan, 
87  D.  706. 

24.  in  actions  against  personal 

representatives.  — In  an  action  by  a  hus- 
band and  wife  for  a  bequest  made  to  the 
wife  "for  her  own  use,"  which  is  the  same 
as  a  bequest  for  her  separate  use,  a  debt  due 
from  the  husband  to  the  testator  Cannot  be 
set  off.    Jamison  v.  Brady,  9  D.  460. 

A  le^y,  now  payable,  cannot  be  set  off 
in  equity  against  legatee's  debt  to  the  es- 
tate not  yet  due.  Hayes  ▼.  Haye$t  73  D. 
709. 

Upon  a  creditor's  exhibiting  a  claim  against 
an  estate,  the  administrator  is  not  bound  to 
set  off  against  such  claim  a  debt  due  the  es- 
tate from  the  creditor.  MorUm  ▼•  BaUty,  27 
P.  767. 

A  set-off  will  be  ai>plied  on  unsecured 
rather  than  secured  claims  presented  by  the 
same  creditor  against  a  decedent's  estate, 
and  the  representative  of  the  deceased 
debtor  cannot  require  its  application  to  the 
secured  debts.  Pwtmm  v.  Buuelk  42  D. 
478. 


Keporta,  see  Teli 

86.    in   actions  by  or  against 

banking  corporations.* — The  appoint* 
ment  of  a  receiver  of  a  bank  does  not  affect 
the  riffht  of  its  debtors  to  set  off  demands 
held  by  them  against  the  bank  when  it 
stopped  payment.  In  re  Middle  District 
Baaik  10  V.  452. 

A  debt  which  becomes  due  after  the  stop- 
page of  payment  may  be  set  off.     i&. 

An  indorser  has  the  same  right  of  set-off 
in  such  a  case  as  the  principal  debtor,  if  he 
is  nnindemnified  and  is  compelled  to  pay  be- 
cause  the  principal  cannot*  but  not  other* 
wise.    lb. 

Overdrawing  is  a  debt  due  the  bank,  and 
bills  held  bonajldewhrn  the  bank  stopped 

Eayment  by  the  person  so  overdrawing  may 
e  set  off  against  such  debt.    lb. 

Bilk  obtained  by  a  debtor  after  the  stop* 
page  of  payment  of  a  bank  cannot  be  set  off 
against  debts  due  it.     lb. 

A  debtor  of  a  bank  may  set  off  its  notes 
against  a  claim  of  the  assignee  of  the  bank, 
provided  he  was  the  owner  of  the  notes 
sought  to  be  set  off,  at  the  time  when  he 
received  notice  of  the  assignment;  but  if  he 
acquired  them  after  notice  of  the  assignmenti 
they  cannot  be  set  off  against  the  assignee. 
Nwiham^pton  Bank  t.  BaiiiU,  42  D.  297. 

In  an  action  by  a  national  bank  on  neg<^ 
liable  paper  discounted  by  it,  the*  defendant 
may  setoff  the  amount  of  usurious  diacounts 
on  other  transactions.  The  interest  paid  by 
the  defendant  beyond  that  authorizea  bv  the 
act  of  Congress  belongs  to  him,  and  the  bank 
can  hold  it  only  for  his  use.  Luats  v.  Qwh 
erwnent  NaL  Bank,  21  B.  17. 

In  the  absence  of  facts  entitling  it  to  equi- 
table relief,  a  bank,  in  an  action  by  the  ad- 
ministrator of  its  deceased  customer  to 
recover  a  deposit  due  to  the  intestate  in  his 
lifetime,  cannot  set  off  a  claim  affainst  the 
deceased  not  due  until  after  his  death,  the 
statute  of  set-off  not  permitting  such  a  course. 
Jordan  v.  NaL  Shoe  etc  Bank,  30  R.  319. 

A  depositor  in  an  insolvent  savings  bank, 
who  also  owes  it  for  borrowed  money,  cannot 
set  off  his  deposit  against  such  debt,  slthough 
the  deposit  consisted  of  the  borrowed  money. 
Hannon  v.  Williams,  38  R.  378. 

26. in  actions  against  the  gov- 
ernment.—  The  drawer  of  a  draft,  accepted 
for  hii  accommodation,  delivered  it  to  the 
state  in  payment  of  his  debt  to  it.  He  af ter^ 
ward  filed  a  bill  against  the  stote  and  the  ac- 
ceptor to  set  off  against  such  draft  a  demand 
due  from  the  state  to  him  and  growing  out 
of  a  distinct  transaction.  Heldf  that  the 
bill  could  not  be  maintained.  Boffmomdrm 
State,  28  R.  382. 

n.  Srr-orr  or  Judgmsmtb. 

87.  What  judgments  may  be  the 
subject  of  set-oiF. —  A  judgment  to  be  set 

*  Offtete  in  favor  of  depositor  in  Insolvent  bank* 
seenote,ttil.ft»,l8i. 
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flff  mask  be  owniad  abtolately  by  the  pwtj 
Mekinc  to  Mt  it  o£  PwUt^.CiimmonPleai. 
28  D.  495.  It  it  not  miffieieiit  that  ha  had 
an  aquitabla  interest  In  it  Le$  ▼.  Z««^  76  D. 
€81.  Bat  under  the  Alahema  code  a  trans- 
ferred judgment  may  be  snbjeet  of  set-off  in 
the  hands  of  the  owner,  whether  he  has  the 
lenl  title  or  not    SJupper  ▼.  Skihu,  94  D. 

A  judgment  may  be  purchased  for  the  pur- 
poee  of  set-off  if  it  be  oone  homaJUte^  but  not 
where  the  nominal  assignee  is  a  mere  trustee. 
Peopk  ▼.  Cammtm  PleoM,  28  D.  495. 

An  insolyent  debtor  cannot  object  to  a 
want  of  consideration  for  the  assignment  of 
a  judgment  apinst  him,  which  the  assignee 
has  obtained  for  purposes  of  set-off.    ib. 

Th%  subject-matter  of  an  ori|pnal  suit  may 
be  need  as  a  set-off  by  plaintiff  during  its 
pendencjr,  when  he  is  sued  by  hii  adyersary; 
and  if  it  is  a  final  judgment,  it  is  a  set-off  as 
a  judgment    0mm  t.  Todd,  64  D.  231. 

Where  an  indorsee  of  a  bill  sues  the  maker 
thereof,  a  ludgment  against  the  payee  ob- 
tained by  the  maker  in  another  separate  and 
distinct  action,  and  after  payee  nad  nego- 
tiated the  bill,  cannot  be  anulable  as  a  set-off 
against  the  indorsee's  ^suit,  unless  the  origi- 
nal payee  still  owns  the  draft  sued  on,  or 
has  some  beneficial  interest  in  the  suit 
Thaieher  ▼.  MilU,  65  D.  95. 

A  judgment  in  favor  of  a  defendant  for 
oosts,  bMed  upon  a  finding  of  one  of  several; 
Issnee  in  his  favor,  is  not  void,  even  if  errone- 
maM,  and  while  unrevetsed,  is  to  be  treated, 
for  the  purpose  of  set-off,  as  a  valid  judg- 
ment.   Forier  v.  Li$oom^  83  D.  76. 

28.  What  may  be  Mt  off  afralnst  • 
Judgment  —  The  assignee  of  a  jud^ent 
takes  subject  to  right  en  set-off  existing  at 
the  time  of  the  assignment,  although  he 
be  a  purchaser  for  a  valuable  consideration 
and  without  notice.  Pmier  v.  lAaoomt  83 
D.  76;  Ptofk  v.  OMiinum  Pltiu,  28  D.  495. 

To  a  juogment  there  can  be  no  set-off  of  a 
debt  not  in  judgment  Thorp  v.  Wegrfarth^ 
93  D.  789. 

A  national  bank  association  was  organ- 
i»d  from  a  state  bank.  Such  association 
recovered  judgment  for  a  debt  due  it,  and 
afterwards  became  insolvent  The  debtor 
then  procured  notes  of  the  original  state 
bank,  which  the  association  was  liable  for, 
to  pay  his  debt  Held,  that  he  had  no  right 
of  set->off  against  the  judgment    Ih, 

5)9.  Bettixiff  off  one  Judgment 
against  another.*  — Judgments  of  dif- 
ferent oonrts  may  be  set  <2F  against  eadi 
other  by  the  court  in  which  one  cl  the  judg- 
ments was  reoovesed.  PmpU  ▼•  Comsiofi 
Pkat,  28  D.  496. 

Costs  are  included  in  such  cases,  the  at- 
torney's lien  for  his  costs  being  snbcrdinate 
to  the  equities  of  the  parties.    75. 

*  BelKiff  of  one  Judgment  sgaiasl 
aole,UD.729-9SL 


.The  judgment  of  a  justice  may  be  set  off 
Mainst  a  judgment  of  a  court  of  record,  if 
the  time  for  appeal  has  expired.  Cocw  v. 
8taU  Bamk^  14  D.  417. 

Mutual  judgments  may  be  set  off,  whether 
obtained  m  we  same  court  or  in  different 
courts,  even  after  an  assignment  of  one  of 
the  judgments,  if  such  assignment  was  mads 
so  jpromptl^f  as  to  excite  a  reasonable  sus- 
picion that  It  was  done  to  prevent  the  set- 
off />iMioaii  V.  BlMmUodc,  13  D.  728;  Hovey 
V.  Morrill,  60  R.  315;  aiehou|;h  the  parties 
to  the  two  records  are  not  identical,  and 
although  one  of  the  judgments  has  been 
assigned  to  a  third  person  for  a  valuable 
consideration,  and  without  notice  of  the 
existence  of  the  other  judgment,  provided 
the  right  of  set-off  existed  at  the  time  of 
the  assignment  G'raMf  v.  WootUmry,  40  D. 
296;  provided  the  rights  of  third  persons 
are  not  affected  thereby;  but  where  the 
rights  of  an  equitable  assignee  for  value 
would  be  affected,  this  right  cannot  be  ex* 
ercised.    Ramaeif*  Appeal,  27  D.  301. 

Third  persons  cannot  tidce  advantage  of  aa 
irregularity  in  the  assignment  of  a  judg* 
ment  if  the  assignor  makes  no  objection. 

It  is  competent  for  courts  of  law,  in  tho 
exercise  of  their  legitimate  and  incidental 
powers,  on  motion,  to  order  one  judgment  to 
DC  eet  off  against  another,  between  the  same 
purties  in  io»  same  court;  and  such  an  order 
is  not  subject  to  revision  en  error.  8coU  v. 
Bhere,  21 1).  64&  And  the  larger  judgment 
will  be  discharged  pro  tcmto  by  the  smaller. 
Sbrme  v.  SimmonM,  91  D.  771. 

A  judgment  foilnded  on  contract  may  be 
set  off  against  one  founded  on  tort  PueU  v. 
Beard,  m  R.  280.  But  to  a  judgment  ripe 
for  execution,  there  can  be  but  one  answer, 
to  wit  payment  pure  and  simple.  Thorp  v. 
Wmfi»ih,  93  D.  789. 

The  right  to  set  off  one  judgment  against 
another  does  not  arise  until  judgment  is 
actually  entered  on  both  sides;  and  therefore 
there  can  be  no  set-off  in  a  case  where  a  claim 
which  has  been  referred  is  assigned  before 
judgment  is  entered  upon  the  report  of  the 
referee.    Oravee  v.  Woodbury,  40  D.  296. 

A  judgment  in  favor  of  a  sole  plaintiff  ma^ 
be  set  off  against  a  judgment  in  which  he  is 
joint  defendant^  under  the  Iowa  revision  of 
1860,  which  abro^tes  all  distinctions  be- 
tween joint  and  jomt  and  several  liabilities. 
Bamnger  v.  TairheU,  85  D.  527. 

A  person  may  receive  monev  due  on  a 
judgment  rendered  in  favor  of  Dimself  and 
several  others,  co-plaintiffs,  but  he  cannot 
without  authority  from  his  co-plaintiffs,  set 
off  a  judgment  due  to  him  and  them  jointiy 
against  another  judgment  held  by  tiie  de- 
fendant in  such  joint  judgment  against  him 
aloncb    Ccrwln  v.  Ward,  95  D.  93. 

A  prooeeding  by  petition  and  motion  ia^ 
sufficient  to  bnng  mto  court  the  ^rrfpitt  el 
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a  jadgmenL  against  which  a  right  to  set  off 
another  jadgment  rendered  in  the  same  ao- 
tion  exists,  and  such  assignee  will  be  bound 
by  an  order  made  therein  directing  a  set-oflL 
Porter  ▼.  Li§com^  83  D.  76. 

An  assifnment  of  a  judgment  to  one  who 
has  illej^^afly  furnished  monev  to  carry  on  the 
action  is  subject  to  the  rif;ht  of  the  jndg* 
ment  debtor  to  set  off  a  judgment  against 
the  assignor.     Puetf  v.  Beard,  44  R.  280. 

Where  a  judgment  debtor  has  no  property 
saTO  a  judgment  ftfr  less  than  the  amount 
exempted  uy  statute  from  execution,  the 
defendant  in  that  judgment  may  not  satisfy 
It  by  set-off  of  another  judgment.    Ilk 

m.    PROCBDUKB. 

80.  Undar  what  plea  a  •et-off  may 
be  gpLven  in  evidenoe. — The  notice  or  plea 
of  set-off  should  contain  the  substance  of  a 
declaration.     Bradp  y,  HiU,  13  D.  503. 

The  plea  of  set-off^  which  professes  to  so 
to  the  whole  action,  where  the  amount  of  the 
set-off  is  less  than  the  amount  sued  for,  is 
demurrable.  Kenhaw  r,  MerehanW  Bank, 
40  D.  70. 

81.  Filing  itemB  of  set-oir.  —Items  of 
set-off^  filed  and  withdrawn,  may  be  filed 
anew  in  the  discretion  of  the  court.  Mineral 
PcAtd  B,  B,  Co.  V.  Keep,  74  D.  124. 

88.  Suflidency  ox  notice  of  aet-oir.  — 
A  notice  of  set-off  need  not  be  as  precise  and 
formal  as  a  declaration,  but  it  must  describe 
with  reasonable  certainty  the  demand  sought 
to  be  set  off.  Lewis  y.  CulberiBOi^  14  D.  WI; 
and  the  pMjhr  cannot,  on  the  trial,  woTe  a 
claim  of  a  different  character.  Ooffa  ▼•  /o- 
eofrv,  9  D.  839.  • 

88.  Prooeedings  to  establish  eet-off 
In  equity.  — The  emu  of  proying  the  exist- 
ence of  debts  sought  to  lie  set  off  by  the  de- 
fendant is  not  thrown  upon  him  where  the 
plaintiff  excepts  to  the  defendant's  sworn 
aeoonnt  filed  m  answer  to  the  bilL  LoMand 
T.  Mamll,  12  D.  106w 

A  pwty  seeldnff  to  establish  the  right  of 
•et-on  in  equity,  beyond  that  given  by  the 
statutes  of  set-off^  must  affirmatively  show 
the  existence  of  thoee  facts  necessary  to  raise 
the  equity.    Loekwood  y.  BedewUK  72  D.  69. 

The  consideration  of  a  debt  by  simple 
eontract  sought  to  be  set  off  must  m  alleged 
in  equity  as  well  as  at  law.  If  it  ii  not  so 
alleged,  the  decree  on  a  bill  taken  j9rv  eonfeseo 
will  be  reversed.  McKean  t.  Beed^  12  D. 
S18. 

The  set-off  for  money  advanced  is  available 
in  chancery  as  against  a  bond  and  mortesffe 
en  which  suit  is  brought^  and  a  eroes-bill  Is 
not  necessary  for  its  assertion.  Chapman  v. 
Bobertson,  31  D.  264. 

A  set-off  exceeding  complainant's  demand 
may  be  set  up  in  the  answer  to  a  bill  under 
the  New  York  Revised  Statutes,  and  a  decree 
day  be  made  for  any  balance  found  due  the 
defendant    Jennings  v.  Webeier,  86  D.  722. 
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loan  Repttves,  see  Tolvsae  !• 

84.  How  far  equity  Ibllowa  th«  law. 
—  Set-off  in  equity  is  governed  by  the  same 
rules  as  at  law.  McDonald  v.  NHlwn,  14  D. 
431;  Jennings  t.  WebsUr,  86  D.  722;  Hages 
v.  Hayes,  73  D.  709;  Lee  v.  Lee,  76  D.  681. 
Therefore  equity  will  not  allow  a  set  off  of 
debts  accruing  m  different  rights.  BoNmts 
v.  McKnighi,  46  D.  406;  nor  set  off  mere 
cross-demands.  Downs  v.  Jaekson,  85  D. 
289;  unless  there  exist  special  equities 
growing  out  of  the  transaction  itself  which 
require  it.  Loekwood  v.  BeekwUh^  72  I>« 
69;  MiUs  r.  Lumpkin,  44  D.  677. 

IV.    COUNTKBCLAIII. 

86.  General  nature  and  reqnisitas. — 
A  counterclaim,  in  order  to  constitute  a  set- 
off in  equity,  must  be  mutual,  or  it  will  not 
be  sUowed.     Bunting  v.  Bicks,  82  D.  699. 

Under  Indiana  code  a  counterclaim  is  more 
than  recoupment  at  the  common  law,  and 
embraces  aiBO  the  cross-bill  in  equity  against 
the  plaintiff     Woodruff  r.  Gamer,  89  D.  477. 

86.  What  may  be  interposed  as  a 
oounterdaim,  generally.  *  —  In  an  action 
on  a  note,  a  counterclaim  for  use  and  oc- 
cupation cannot  be  the  subject  of  set-ofl^ 
where  the  possession  is  adverse,  and  the  re- 
lation of  landlord  and  tenant  has  never  sub- 
sisted between  the  parties.  This  is  so  under 
the  Minnesota  statute.  Folsom  v.  Carli,  80 
B.  466. 

A  breach  of  an  agreement  to  forbear  to 
bring  suit  upon  a  note  for  a  reasonable  time 
•cannot  be  made  available  by  way  of  counter* 
claim.    Newkirk  v.  Neild,  81  D.  383. 

In  a  snit  by  a  grantor  to  rescind  a  convey- 
ance on  the  ground  of  fraudulent  represen- 
tations, a  counterclaim  denying  the  fraud, 
and  alleging  that  the  plaintiff  has  wrongfully 
kept  the  <&fendattt  out  of  possession,  uid 
tasking  judgment  for  possession  and  for  rents 
and  profits,  is  eood  on  demuirer.  Woodrtff 
v.  Corner,  89  D.  477. 

Causes  of  action  cannot  be  joined  in  a 
counterclaim  which  cannot  be  united  in  a 
complaint.     Ib, 

87.  Claims  arising  out  of  torts. — 
Where  a  contract  is  basis  of  a  transaction, 
and  a  breach  of  it  may  amount  to  a  trespass^ 
or  entitle  the  injured  party  to  an  action  fcr 
negligence,  fraud,  or  otherwise,  in  form  eas 
deSelo,  such  party  is  not  deprived  of  his  right 
to  plead  a  counterclaim  as  a  set-off  aoainst 
the  action.  The  wrong-doer  Is  not  allowed 
to  deprive  the  injured  party  of  the  advan- 
tage of  the  oontnct  by  haviuff  tortionsly 
violated  it.     Folsom  t.  CarU,  80  U.  456. 

In  an  action  for  damages  for  assault  and 
battery,  defendant  cannot  set  np,  by  way  of 
counterclaim,  a  libel  published  by  the  plain- 
tiff of  and  ooncemixiff  the  defendianl  Jfoe- 
dougall  v.  Maguire,  &  D.  96. 

An  objection  to  a  libel  set  up  in  an  answer 

*  Coanccrclal&M  scope  aud  oAce  of,  under  the 
codes,  lee  note.  M  D.  4»HttX 
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M  a  eoimtaroUiiiit  in  •&  Mtum  for  an  aamilt 
and  batteiy,  it  not  waiTod  by  a  faOnre  to 
demnr,  and  oYidanoa  to  mppart  it  ia  inad- 
miasible.     lb» 

A  laid  down  B*8  fenoe,  and  tamed  Ui  cat- 
tle in  upon  B*8  pastore-land.  Held,  that  B 
might  waive  the  tort  and  let  np  a  ebdm  for 
pasturage  of  tiie  eatUe  aa  a  oonnterolaim  in 
an  action  of  oontraot  brought  against  him  by 
A.     Narden  ▼.  Jonei,  14  R.  782. 

88.  How  thA  counterclaim  ahoald 
be  interposed.  —  An  answer  does  not  set 
up  a  counterclaim  where  it  alleges  that  the 
contract  in  a  complaint  upon  a  note  for 
mone^  borrowed  was  usunons,  and  that  a 
certain  sum,  less  than  the  principal,  has 
been  '*paid  on  the  note/'  if  tne  law  makes 
a  note  giTcn  on  a  usurious  contract  of  loan 
valid  to  secure  the  repayment  of  the  princi- 
pal anm  loaned,  and  no  more.  No  state- 
ments of  such  an  aoswer  can  be  taken  as 
true  without  proot  SchmUitr,  SdmUM,  88 
D.  681. 

89.  Necessity  of  a  reply. — A  set-off  is 
admitted  by  fadure  to  reply,  Outm  ▼. 
Todd,  64  D.  281. 

Where  the  defendant  in  an  aotion  sets  up 
a  ooonterdaim  in  his  answer,  tne  court  has 
no  anthority  to  grant  plaintiff  leave  to  dis- 
continue the  action,  except  as  to  his  own 
claim  or  demand.    MeLeod  t,  Berisdui,  14 

R.76«.       

fUfiTTJJfG  ASIDa. 

Corporate  electioti,  see  CoRifoaAnoNa,  142. 
Decree  for  partition,  see  Partition,  1S4. 
Decree  of  foreclosure,  see  MoBTOAon,  04. 
Judicial  sale,  see  Judicial  Sali^  16-90i 
Nonsuitft  see  Trial,  67. 
Frobate  of  will,  see  Wills,  6S. 
Referee's  report,  see  Rbfkrbhci,  10. 
Sale  in  foreclosure,  see  MoRTOAon,  106L 
Sale  in  partition,  see  Partition,  90, 
Sale  of  decedent's  land,  see  BxicuTOBS  m> 

ADHDflSTRATOBa,  66. 

Sunreys  of  land,  see  8uJifBi%  4, 
Vcrdiots.  see  Trial,  IIL 

See  also  VACATiva. 


Of  bin  of  ezoepticos,  see  AtpraLi  97, 144 
Undar  poor-laws,  see  Poor,  ete.,  i-S. 


0pon  pnbHe  lands,  rights  ol^  see  Pubud 
Lanm»  10-14 

BXVJUiABIA  OOVTSAOTSi 
See  CoNTRAOXfl^  72. 


Of  causes  of  action,  see  AonoNS,  It. 

Of  estate  held  in  joint  tenancy,  see  Oo-*m< 

ANor.  60. 
Of  fixtures  from  realty,  see  Fixtvris,  14 


Reportib  see  Toll 


Powers  si  dty  as  to^  see  MuNiaPAif  OOB- 
voRinoxi^  84 

See  Drains. 


Trying  prisoner  in,  see  Trial,  161 

8HAU  piiEADnraa 

Striking  out,  see  Plsadinqs,  177. 


Of  corporate  stock,  when  taxable,  see  Tazm^ 

13-16. 
Of  profits,  effect  of  sgreements  for,  see  Paxv- 

NRRSHIP,  5,  6. 

Raising  crops  on,  see  Landlord  and  Tin* 
ANT,  25. 

SHEUiBT'B  0A8B. 
Applications  of  rule  in,  see  Drti8%  22. 

8HEBIFF8. 

Jlncludei  the  appointment  or  eleetieiiiu  t«m 

of  office,  rights,  powers,  duties,  and  liaDilltles 
of  sherlA  and  their  deputies  procedure  in  a<y 
tions  sgainst  them;  and  remedies  upon  their 
bonds.  For  similar  matters  the  titles  ot  th '^  vari- 
ous writs  should  be  consulted;  also  OrFicaas, 
and  Paocsss.] 

Comnetenoy  o^  as  witnesses,  see  Wiraxssis* 

DeliTcay  oiJL/a.  to^  see  Kxrouhon,  24 
liabilities  of,  m  renect  to  executions,  see 

BxscuTiON,  10,  46,  63-67,  120-126. 
LiabilitY  of,  as  garnishees,  see  Attaohmrniv 

19. 
Liability  of,  for  escapes,  see  also  Esoafr,  2. 
Liability  of,  for  wrongful  attachment,  see 

Attachmrnt,  136,  136. 
Bights  and  liabilities  of,  as  te  attachment^ 

see  Attaohhknt,  68-73. 

L    NaTURR  AND  DmtATION  OV  THX  O1IXG& 

n.  B10RT8,  P0WRR8,  AND  DuniB. 

in.    LlABIUTIRS. 

rv.  UNDRR-SHRRirrs,  Drputiss,  Era 
y.  Mattrrs  ov  Practior  IN  AonoNS  sr 

OR  AGAINST  SHSRim. 

YL  Rrurdhs  upon  SHSRurfs'  Boninl 

L  Katurr  and  Duration  ov  thr  Ownam. 

1.  Electioii,  qualifying,  etc.  —  One 
notoriously  actinff  as  sheriff  may  riffhtfullr 
be  intrusted  with  the  collection  of  parish 
taxes,  whether  he  be  a  sheriff  tie  Jure  or  not. 
By  so  acting  he  becomes  a  de  /aeto  sherii( 
and  his  sureties  are  bound  for  the  faithful 
performance  of  his  duties.  PoUee  Jury  t. 
Ilaw,  20  D.  294. 

The  constitutional  prohibition  against  the 
re-election  of  sheriffii  does  not  apply  to  those 
persons  who  hold  such  oflSce  at  the  time  of 
the  adoption  of  the  constitution,  but  only  to 
soch  as  should  be  elected  under  it.  8taU  m 
I  re/.  Dunning  ▼.  Os/es,  62  D.  149. 
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sheriff  will  be  liable  for  all  the  damase 
thus  doae,  however  remote  or  tuezpectod. 
lb. 

A  sheriff  it  the  proper  officer  to  ezeonto 
all  write  retamable  to  court,  anlen  another 
b  appointed,  by  special  order,  for  that  par- 
pose.      WasliingUm  r,  Sanden,  21  D.  336. 

A  writ  placed  in  a  sheriff's  hands  on  Sun- 
day is  not  considered  officially  received  by 
him  on  that  day,  nor  is  it  offioiallvin  his 
hands  until  Sunday  has  expired.  FKAttiwy  v. 
ButUrJUld,  73  D.  584. 

Where  a  sheriff  receives  one  writ  of  at- 
tachment on  Sunday,  and  another  against 
the  same  defendant  is  placed  in  the  hands  of 
a  deputy  at  a  quarter  past  twelve  on  Mon- 
day morning,  and  without  the  sheriff's 
knowledge,  and  the  first  levy  is  made  under 
the  last  writ  at  one  o'clock  on  Monday  morn- 
ing, the  sheriff  is  not  guilty  of  negligence  in 
executing  tiie  first  writ^  where  no  other 
inpecial  circumstances  are  shown  why  more 
duigence  should  have  been  used  in  execut- 
ing the  writ.    76. 

A  sheriff  is  incompetent  to  act  when  he  is 
a  party  to  the  record  or  interested  in  the 
■ait;  and  in  such  case,  the  execution  of  pn>- 
oess  by  him  or  his  deputy  is  unlawful  and 
void.  StewaHr.  Magmen^  88  D.  608.  But 
a  sheriff  who  is  a  member  of  a  banking  oor- 
poration  may  serve  process  thereon,  bemuse, 
not  being  personally  liable,  he  is  not  a  party 
to  the  action.  AdamM  v.  Wiicoitei  Banif  10 
D.  88. 

6.  Powers  and  duties  in  respect  to 
szecutions.  —  The  sheriff  is  the  agent  of 
the  law,  and  not  of  the  execution  eroditor, 
except  for  certain  purposes,  and  the  latter 
is  bound  by  his  aoto  only  within  his  lawful 
anthoritjr.    8im»  r,  CksmpbeU,  16  D.  595. 

A  sheriff  having  applied  to  one  execution 
the  money  which  of  right  belonged  to  an- 
other, the  court  has  no  jurisdiction  to  com- 
pel the  creditor  receiving  the  money  to  pay 
the  same  to  the  other  execution  creditor; 
but  the  latter  must  pursue  his  remedy 
against  the  sheriff  Washington  v.  Sanders^ 
21  D.  336. 

A  sheri£t  in  executins  a  JL  fiu  must  be 
governed  by  the  sum  indorsed  on  the  back 
of  the  writ,  and  not  by  that  contained 
in  the  body  of  the  writ.  The  indorsement 
on  the  writ  is  the  official  act  of  the  prothono- 
tary,  and  is  presumed  to  be  right  until 
the  contrary  is  shown.  Com,  v.  McOoif^  34 
D.  445. 

A  sheriff  who  pays  the  amount  of  the  ex- 
ecution to  the  plaintiff  without  intimating 
that  he  had  aavanced  the  money  cannot 
keep  the  judgment  alive  to  sue  the  defend- 
ant upon  the  same  as  assignee  either  in  law 
or  in  equi^.  WhiUier  v.  ffemmwaf,  88  D. 
809. 

Where  a  sheriff  of  Missisdppi,  having  ac- 
quired a  special  property  in  goods  by  attech- 
ment,  brings  the  goods  into  the  stete  of 
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Louisiana,  inthout  authority  of  law  or  of 
the  parties  litigant^  for  the  accomplishment 
of  an  unlawful  purpose,  he  thereby  divesto 
himself  of  any  special  property  in  them,  and 
the  original  owner  may  assume  control  over 
them  m  the  latter  state,  or  they  may  be 
seixed  at  the  suit  of  one  of  his  creditors. 
Dkk  V.  BaUey,  46  D.  561. 

The  receipt  by  a  sheriff  of  money  due  on 
a  judgment  when  he  has  no  execution  in  his 
hands  is  unanthorixed,  and  neither  dis- 
chargees the  judgment  nor  binds  bis  sureties; 
yet  if  he  subsequently  pays  the  money  to 
the  plaintiff's  attorney  of  record,  a  receipt 
thereof  by  the  attorney  in  satisfaction  of 
the  judgment  discharffes  the  debt,  if  the 
payment  was  made  in  utwfnl  money.  CAetp- 
man  v.  CowUs,  91  D.  508. 

6.  and  sales  thereunder.*  —  A 

sheriff  of  one  county  has  no  authority  to 
levy  on  and  sell  land  situated  in  another 
county.    Stephenson  v.  Doe,  46  D.  489. 

7.  in  respect  to  arrests  and  cus- 
tody of  prisoners.  —  The  sheriff  of  a  neigh- 
boring stete  has  not  the  right  te  pursue  and 
recapture  in  Vermont  a  prisoner  held  on  civil 
process,  who  has  in  mich  neighboring  stoto 
escaped  from  his  custody.  Bromkit  v.  Butd^ 
,tns,  30  D.  465. 

8.  Bonds  of  indemni^.t — Asherifl^ 
called  upon  to  exeouto  a  wnt  of  attechment 
or  execution,  may  demand  indemnity  of  the 
plaintiff  in  the  writ,  it  seems,  before  he  can 
M  required  to  seias  property  in  the  poeses- 
eion  of  third  persons  claiming  to  be  the 
owners;  and  if  he  is  not  indemnified  on  de- 
mand, and  thereupon  returns  the  writ  ntctfa 
hona,  an  aotion  for  a  false  return  cannot  be 
imaintained  against  him,  although  it  should 
turn  out  that  the  goods  belonged  to  the  de- 
fendant in  the  writ.  Long  v.  Ne^^U^  95  D. 
199. 

A  sheriff,  called  upon  to  serve  a  writ  by 
attaching  property  or  arresting  the  person, 
has  a  TjAi  to  demand  an  indeomity  of  the 
plaintiff  in  the  writ^  it  seems,  before  exeout- 
mg  the  writ,  if  there  ii  reasonable  doubt  as 
to  the  ownership  of  the  property  or  the 
identity  of  the  person.    Jh. 

A  sheriff^  levyinff  upon  goods  as  the  prop- 
erty of  A,  in  which  d  claims  a  partnership 
interest^  may,  on  refusal  of  plaintiff  upon  re- 
ouestmade,  to  imleinnify  him,  either  retora 
tiie  writ  nmlla  bona,  or  refuse  to  sell  any- 
thing but  the  interest  d  the  defendant  m 
the  goods.  Pattermm  v.  Andaroon.  80  D. 
579. 

A  sheriff;  under  the  stetotes  and  decisions 
of  Louisiana,  cannot  demand  an  indemnity 
bond  upon  a  seisure  of  goods  and  dem.-\nd 
for  release.     He  must  either  call  a  jury  to 

*  Bherlff's  duty  to  Inform  purehaaer  of  ex- 
istence of  prior  epcumbianoe,  see  note,  4M  D.  UL 

1,4. 

t  Indemnity,  right  of  sheriff  to,  see  note,  !•  tk 
66i-65i. 
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determine  whether  the  goode  belong  to  the 
defendant  or  act  at  hia  own  perU.  Jhmla^ 
▼.  Frertt^  63  D.  59a 

A  sheriff  who  takes  aa  indemnity  from  a 
defendant  in  cnstodyt  and  acknowledges 
satisfaction  on  tiie  ezeontion,  is  liable  to  the 

51aintiff  for  the  whole  debt.  Trtaturen  ▼• 
ieDoweU,  26  D.  166. 

An  Mreement  to  indemni^r  a  sheriff  for  an 
mot  to  be  done  by  him  in  plain  violation  of 
Ids  dnty  is  invalid;  bnt  in  case  of  a  disputed 
right  in  goods,  bonds  of  indemnily  given  to 
induce  a  levy  upon  the  goods  are  clearly  law- 
ful. ShoiweU  V.  BambUih  ^  !>•  ^i  CoOier 
▼.  Windham,  62  D.  767. 

When  a  jury,  called  by  a  claimant  to  prop- 
erty seised  under  execution,  faila  to  nind  a 
Teixiict,  the  officer  is  not  entitled  to  indem- 
Bity  before  selling,  and  a  bcmd  ao  ^ven  to 
indemnify  him  is  without  oonaideration,  and 
void.    MUchell  v.  Fonee,  17  D.  96. 

A  bond  of  indemnity  is  valid  where  there 
waa  a  dispute  about  the  appropriation  of  as- 
sets received  on  sales  unoer  various  execu- 
tions, and  it  was  given  by  the  defendant,  one 
of  the  contestants,  to  induce  the  sheriff  to 

Sif  over  the  proceeds  to  him.  ShotwtU  v. 
ambfin,  65  D.  83. 

A  sheriff  may  show  by  parol  evidence,  in 
an  action  on  an  indemnity  bond,  that  the 
defendant,  aa  execution  creditor,  purchased 
the  property  sold  by  the  sheriff  unoer  various 
executions,  and  then  entered  into  a  lettle- 
ment  with  the  plaintiff  by  which  he  paid 
over  to  him  onlv  the  excees  over  his  debt  and 
retained  the  balance,  which  the  plainti£F 
reoeipted  for  him  on  the  executions;  such  a 
settlement  is  in  effect  a  payment;  and  such 
evidence  does  not  oontraaiot  a  return  which 
recites  that  the  property  had  been  sold  to 
the  defendant,  but  does  not  say  that  the 
money  had  been  paid  over,  nor  the  purport 
of  such  a  return.    Ih, 

Where  a  sheriff  levies  aa  execution  upon 
sufficient  property  which  is  taken  from  his 
possession  under  a  replevin  suit,  in  which  he 
obtains  judgment,  it  is  his  duty  to  prosacnte 
the  sureties  in  the  undertaking  of  the  plain- 
tiff in  such  replevin  suit,  and  he  is  not  entitled 
to  indemnity  from  the  plaintiff  in  the  execu- 
tion as  a  condition  of  his  prosecuting  the 
undertaking.     Sweuy  v.  LoU,  78  D.  160. 

Sureties  m  a  bond  of  indemnity  have  the 
same  justification  and  defense  as  the  officer 
in  an  action  of  trespass  against  the  officer 
and  the  sureties  for  wrongful  levy.  Huiehm" 
mm  V.  Lord^  60  D.  381. 

A  sheriff  attached  goods  as  the  goods  of 
B,  in  an  action  by  A  against  B.  C  afterward 
claimeil  the  goods,  and  althongh  A  offered  a 
bond  of  indemnity,  the  sheriff  surrendered 
them.  The  statute  made  no  provision  for  a 
bond  of  indemnity  in  such  cases.  A  recov- 
ered judgment  in  the  attachment  suit,  and 
bein^  unable  to  make  anything  on  the  exe- 
cution, brought  action  against  the  aheriff. 
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Beld,  that  although  the  c^fored  bond  of  in- 
demnity was  good  at  common  law,  the  sheriff 
was  not  liable  at  all  events,  but  that  the 
burden  was  on  him  to  show  that  the  goods 
did  not  belong  to  B.  WofUworth  v.  WaUiker^ 
24  R.  788. 

A  statute  substituting  sureties,  on  an  ua- 
dertakinff  indemnifying  a  sheriff  against  a 
levy,  as  defendants  in  an  action  against  him 
for  such  levy,  is  not  unconstitutionaL  Hem 
V.  Dcaoidwm,  48  R.  612. 

0.  and  other  aecnrity  to  alMrifll 

—  An  implied  promise  of  indemnity  arises, 
where  a  person  gives  a  sheriff  a  writ  witii 
directions  to  serve  it  in  a  particular  manner* 
SafdeU  v.  BhdgeU,  43  D.  603. 

An  agreement  with  or  securil^  executed 
to  a  sheriff  or  other  officer  to  induce  him  to 
omit  the  levy  of  a  writ  or  performance  of 
other  duty  will  not  protect  the  officer  against 
a  party  at  whose  suit  the  writ  issued;  and 
the  agreement,  being  without  oonsideratioa 
BO  far  as  concerns  the  officer,  cannot  be  en* 
forced  by  him  or  for  his  benefit,  and  is  also 
void  from  considerations  of  public  policy* 
Cole  V.  Parker,  71  D.  439. 

A  bond  taken  by  an  officer  to  induce  him 
to  omit  a  levy  of  a  writ  or  performaace  of 
other  duty  required  by  law,  being  void  aa 
against  public  policy,  is  not  suoh  a  security 
as  plaintiff  in  uie  writ,  or  other  person,  by 
adoptinff,  can  render  valid,    ift. 

10.  Sight  to  fees,  and  how  enforced, 
generally.  —  Where  an  execution  is  paid 
to  the  creditor  before  levy  or  service,  and 
that  fact  is  indorsed  on  the  writ,  the  officer 
is  not  entitled  to  fees,  for  he  has  performed 
no  act  to  earn  any;  and  as  there  is  nothing 
due  on  the  writ,  no  levy  can  be  made.  Bar^ 
nard  v.  Sterem,  16  D.  733. 

11.  Poundage.  —  If  an  officer  levy  under 
an  execution,  he  is  entitled  to  fees  for  pound- 
age as  well  as  travel,  though  the  parties  com* 
promise  before  a  sale.  Baitiard  v.  Stevene, 
16  D.  733.  But  he  is  onl>  entitled  to  the 
statutory  poundage  and  fees  on  executing  a 
judgment.     Crqfut  v.  Brandt,  17  R.  213. 

A  sheriff  levied  on  property  under  execu- 
tion, and  chareed  for  expenses  in  keeping 
and  watching  we  property,  for  boxing  it,  for 
cartage,  storage,  insurance,  and  for  servicee 
in  preparing  it  for  sale.  Held,  that  these 
charges  were  not  allowable.     lb. 

On  a  levy  on  lands,  the  sheriff  is  not  enti- 
tled to  poundage  until  sale  or  collection  of 
the  debt.  Fedb  v.  OUy  NaL  Bank,  47  R. 
577. 

12.  Oommisaione.  —  A  defendant  in  an 
execution  is  not  liable  to  a  sheriff  for  his 
commissions,  where,  after  a  levy  on,  and  ad- 
vertisement for  sale  of,  the  lands  of  the  de- 
fendant, the  judgment  is  satisfied  by  a  pay- 
ment to  tiie  plaintiff.  Oordone  v.  Mavpin,  47 
D.  118. 

A  sheriff,  or  one  acting  as  his  agent,  is 
entitled  to  no  compensation  for  services  in 
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sheriff  will  be  liable  for  all  the  damage 
thus  doae,  however  remote  or  nnezpectod. 
lb. 

A  iheriff  is  the  proper  officer  to  exeoato 
all  writs  returnable  to  court,  unless  another 
IB  appointed,  by  special  order,  for  that  pur- 
pose.     WatliingUm  r.  8ander$,  21  D.  336. 

A  writ  placed  in  a  sheriff's  hands  on  Sun- 
day is  not  considered  officially  reoeiTed  by 
him  on  that  day,  nor  is  it  officially  in  his 
hands  until  Sunday  has  expired*  WhUnqf  r, 
ButtfrJUkl,  73  D.  584. 

Where  a  sheriff  reoeiyes  one  writ  of  at- 
tachment on  Sunday,  and  another  against 
the  same  defendant  is  placed  in  the  hands  of 
a  deputy  at  a  quarter  past  twelye  on  Mon- 
day morning,  and  without  the  sheriff's 
knowledge,  and  the  first  levy  is  made  under 
the  last  writ  at  one  o'clock  on  Monday  morn- 
ing, the  sheriff  is  not  guilty  of  negligence  in 
executing  the  first  writ^  where  no  other 
inpecial  circumstances  are  shown  why  more 
diligence  diould  have  been  used  in  execut- 
ing the  writ    76. 

A  sheriff  is  incompetent  to  act  when  he  is 
a  party  to  the  record  or  interested  in  the 
nut;  and  in  such  case,  the  execution  of  pn>- 
oess  by  him  or  his  deputy  is  unlawful  and 
yoid.  Stewart  y.  Magneu^  88  D.  598.  But 
a  sheriff  who  is  a  member  of  a  banking  cor- 
poration may  serve  process  thereon,  because, 
not  being  personally  liable,  he  is  not  a  party 
to  the  action.  AdianM  v.  Wiuauei  Bank^  10 
D.  88. 

6.  Powers  aad  duties  in  respect  to 
socecutions.  —  The  sheriff  is  the  agent  of 
the  law,  and  not  of  the  execution  eroditor, 
except  for  certain  purposes,  and  the  latter 
is  bound  by  hii  aoto  only  within  hii  lawful 
anthoritjr.    Swu  v.  Cfampbeli^  16  D.  695. 

A  sheriff  having  applied  to  one  execution 
the  money  which  of  right  belonged  to  an- 
other, the  court  has  no  jurisdiction  to  com* 
pel  the  creditor  receiving  the  money  to  pay 
the  same  to  the  other  execution  creditor; 
but  the  latter  must  pursue  his  remedy 
against  the  sheriff  Washington  v.  Sanders^ 
21  D.  336. 

A  sheriff  in  execntinff  aJL/au  must  be 
governed  by  the  sum  indorsed  on  the  back 
of  the  writ,  and  not  by  that  contained 
in  the  body  of  the  writ.  The  indorsement 
on  the  writ  is  the  official  act  of  the  prothono- 
tary,  and  is  presumed  to  be  risht  until 
the  oontrary  is  shown.  Com,  v.  McOofff  34 
D.  445. 

A  sheriff  who  pays  the  amount  of  the  ex- 
ecution to  the  plaintiff  without  intimating 
that  he  had  aavanced  the  money  cannot 
keep  the  judgment  alive  to  sue  the  defend- 
ant upon  the  same  as  assignee  either  in  law 
or  in  equity.  WhiUiar  v.  ffenUnwof,  88  D. 
809. 

Where  a  sheriff  of  Mississippi,  having  ac- 
quired a  special  property  in  goods  by  attach- 
ment^ brings  the  goods  into  the  stote  of 
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Louisiana,  without  authority  of  law  or  of 
the  parties  litigant^  for  the  accomplishment 
of  an  unlawful  purpose,  he  thereby  divesto 
himself  of  any  special  property  in  them,  and 
the  orijjinal  owner  may  assume  control  over 
them  in  the  latter  stete,  or  they  may  be 
seised  at  the  suit  of  one  of  his  creditors. 
DkkY.  Bailey,  46  D.  561. 

The  receipt  by  a  sheriff  of  money  due  on 
a  judgment  when  he  has  no  execution  in  his 
hands  is  unauthorized,  and  neither  dis- 
chargees the  judgment  nor  binds  bis  sureties; 
yet  if  he  subsequently  pays  the  money  to 
the  plaintiff's  attorney  of  record,  a  receipt 
thereof  by  the  attorney  in  satisfaction  of 
the  judgment  discharffes  the  debt,  if  the 
payment  was  made  in  utwfnl  money.  C/uqh 
man  v.  Cowles,  91  D.  508. 

6.  and  sales  thereunder.*  —  A 

sheriff  of  one  county  has  no  authority  to 
levy  on  and  sell  land  situated  in  another 
county.    Stepheneon  v.  Doe,  46  D.  489. 

7.  in  respect  to  aarrests  and  cus- 
tody of  prisoners.  —  The  sheriff  of  a  neigh- 
boring stoto  has  not  the  right  to  pursue  and 
recapture  in  Vermont  a  prisoner  held  on  eivil 
process,  who  has  in  such  neighboring  stoto 
escaped  from  his  custody.  Bromlew  r.  Hutd^ 
fns,  30  D.  465. 

8.  Bonds  of  indemni^.t— Asherifll 
ealled  upon  to  exeouto  a  wnt  of  attachment 
or  execution,  may  demand  indemnity  of  the 
plaintiff  in  tiie  writi  it  seems,  before  he  can 
M  required  to  seise  property  in  the  poeses- 
eion  of  third  persons  claiming  to  be  the 
owners;  and  if  he  is  not  indemnified  on  de- 
mand, and  thereupon  returns  the  writ  nulla 
hona,  an  action  for  a  false  retom  cannot  be 
imaintained  against  him,  although  it  should 
turn  out  that  the  goods  belonged  to  the  de- 
.fendant  in  the  writ.  Long  v.  NeMu  95  D. 
!199. 

A  sheriff,  called  upon  to  serve  a  writ  by 
attaching  property  or  arresting  the  person, 
has  a  risnt  to  demand  an  indenmity  of  the 
plaintiff  in  the  writi  it  seems,  before  exeout- 
mg  the  writ,  if  there  is  reasonable  doubt  as 
to  the  ownership  of  the  property  or  the 
identity  of  the  person.    Ih. 

A  sheriff^  levyins  upon  goods  as  the  prop- 
erty of  A,  in  which  B  claims  a  partoership 
interest^  may,  on  refusal  of  plaintiff  upon  re- 

2 nest  made,  to  imleinnify  him,  either  retora 
be  writ  mdla  Ixma,  or  refuse  to  sell  any- 
thing but  the  interest  ol  the  defendant  m 
the  goods.  Pattermm  v.  AneUroon.  80  D. 
579. 

A  sheriff^  under  the  stotntes  and  decisions 
of  Louisiana,  cannot  demand  an  indemnity 
bond  upon  a  seisure  of  jgoods  and  demAud 
for  release.    He  must  either  call  a  jury  to 

*  Bherlff's  duty  to  Inform  purohaaer  of  ex- 
istence of  prior  epcumlnanoe,  see  note,  4M  D.  UL 

1,4. 
t  Indemnity,  rifht  of  sheriff  to,  tee  notOt  14  U 

661-654. 
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determiae  whether  the  goods  belong  to  the 
defendant  or  act  at  hia  own  periL  Jhmlap 
▼.  Frerttf  6S  D.  69a 

A  ahonff  who  takes  an  indemnitj  from  a 
defendant  in  ooatody,  and  aoknowledges 
aatisfaction  on  the  ezeontion.  Is  liable  to  the 

Slaintiff  for  the  whole  debfe.  Treaturen  ▼• 
ieDoweU,  26  D.  16e. 

An  Mreement  to  indemnify  &  sheriff  for  an 
not  to  be  done  by  him  in  plain  Tiolation  of 
hia  duty  ia  invalid;  bat  in  case  of  a  disputed 
right  in  goods,  bonds  of  indemnitor  given  to 
inanoe  a  levy  npon  the  goods  are  clearly  law* 
fill.  ShoiweU  V.  Bambiim,  66  D.  8S;  CoOier 
▼.  Windham,  62  D.  767. 

When  a  jnry,  called  by  a  claimant  to  prop- 
erty seised  nnder  exeoation,  fails  to  find  a 
'reraict,  the  officer  is  not  entitled  to  indem* 
Bity  before  selUng,  and  a  bcmd  so  ^ven  to 
Indemnify  him  is  without  consideration,  and 
▼Old.    MUeMlY.  Fonee,  17  D.  96. 

A  bond  of  indemnity  is  valid  where  there 
iras  a  dispute  about  the  appropriation  of  as- 
sets received  on  salea  under  various  execu- 
tions, and  it  waa  given  by  the  defendant^  one 
of  the  contestants,  to  induce  the  sheriff  to 

Bi.y  over  the  proceeds  to  him.  Shoiwellr, 
amMm,  66  D.  Sa. 

A  sheriff  may  show  by  parol  evidence,  in 
an  action  on  an  indemnity  bond,  that  the 
defendant,  an  execution  creditor,  purchased 
the  property  sold  by  the  sheriff  nnoer  various 
executions,  and  then  entered  into  a  aettle- 
ment  with  the  plaintiff  by  which  he  paid 
over  to  him  only  the  excess  over  his  debt  and 
retained  the  balance,  which  the  plaintiff 
receipted  for  him  on  the  executions;  such  a 
settlement  is  in  effect  a  payment;  and  such 
evidence  does  not  contraaict  a  return  which 
recites  that  the  property  had  been  sold  to 
the  defendant,  but  does  not  say  that  the 
money  had  been  paid  over,  nor  the  purport 
of  such  a  return.    76. 

Where  a  sheriff  levies  an  execution  upon 
rafficient  property  which  is  taken  from  his 
possession  under  a  replevin  suit,  in  which  he 
obtains  judgment,  it  is  his  duty  to  prosocute 
the  sureties  in  the  undertaking  of  the  plain- 
tiff in  such  replevin  suit,  and  he  is  not  entitled 
to  indemnity  from  the  plaintiff  in  the  execu- 
tion as  a  condition  of  his  prosecuting  the 
undertaking.     Swetey  v.  LoU,  78  D.  160. 

Sureties  in  a  bond  of  indemnity  have  the 
same  justification  and  defense  as  the  officer 
in  an  action  of  trespass  against  the  officer 
and  the  sureties  for  wrongful  levy.  Huiehif^ 
mm  V.  Zonfp  60  D.  381. 

A  sheriff  attached  goods  aa  the  foods  of 
B,  in  an  action  by  A  against  B.  C  a&rward 
claimed  the  goods,  and  althongh  A  offered  a 
bond  of  indemnity,  the  sheriff  surrendered 
them.  The  statute  made  no  provision  for  a 
bond  of  indemnity  in  such  cases.  A  recov- 
ered judgment  in  the  attachment  suit,  and 
being  unable  to  make  anything  on  the  exe- 
ontion,  brought  action  against  the  aheriffl 


Bdd^  that  although  the  offered  bond  of  in- 
demnity was  good  at  common  law,  the  sheriff 
was  not  liable  at  all  events,  but  that  the 
burden  was  on  him  to  show  that  the  gooda 
did  not  belong  to  B.  Wadnoorth  v.  WaUiher^ 
24  K  788. 

A  statute  substituting  sureties,  on  an  ua- 
dertakiuff  indemnifying  a  sheriff  against  a 
levy,  as  defendants  in  an  action  against  him 
for  such  levy,  is  not  unconstitutionaL  Hem 
V.  Dcaoidwm,  48  R.  612. 

0. and  other  security  to  alieriiC 

—  An  implied  promise  of  indemnity  arises, 
where  a  person  gives  a  sheriff  a  writ  wiUi 
directiona  to  serve  it  in  a  particular  manner* 
RankU  v.  BlodgHt,  43  D.  603. 

An  agreement  with  or  securil^  executed 
to  a  sheriff  or  other  officer  to  induce  him  to 
omit  the  levy  of  a  writ  or  performance  of 
other  duty  will  not  protect  the  officer  sgainst 
a  party  at  whose  suit  the  writ  issued;  and 
the  agreement,  being  without  consideratioii 
BO  far  as  concerns  the  officer,  cannot  be  enp 
forced  by  him  or  for  his  benefit,  and  is  also 
void  from  oonsiderationa  of  public  policy* 
€aU  V.  Parker,  71  D.  439. 

A  bond  taken  by  an  officer  to  induce  him 
to  omit  a  levy  of  a  writ  or  performance  of 
other  dn^  required  by  law,  being  void  aa 
againat  i|ublic  policy,  ia  not  such  a  security 
aa  plaintiff  in  uie  writ,  or  other  person,  by 
adopting,  can  render  valid.    Pk 

10.  Bight  to  fees,  and  how  enforced, 
generally.  —  Where  an  execution  is  paid 
to  the  creditor  before  levy  or  service,  and 
that  fact  is  indorsed  on  the  writ,  the  officer 
is  not  entitled  to  fees,  for  he  has  performed 
no  act  to  earn  any;  and  as  there  is  nothing 
due  on  the  writ,  no  levy  can  be  made.  Bar* 
nard  v.  Steretts,  16  D.  733. 

1 1.  Poundage.  —  If  an  officer  levy  under 
an  execution,  he  is  entitled  to  fees  for  pound* 
age  as  well  as  travel,  though  the  parties  com^ 

fromise  before  a  sale.  Barnard  v.  8teven$f 
6  D.  733.  But  he  is  onI>  entitled  to  the 
statutory  poundage  and  fees  on  executing  a 
judgment     Cro/iU  v.  Brandt,  17  R.  213. 

A  sheriff  levied  on  property  under  execu- 
tion, and  charged  for  expenses  in  keeping 
and  watching  the  property,  for  boxing  it,  for 
cartage,  stora^,  insurance,  and  for  services 
in  preparing  it  for  sale.  Held,  that  these 
charges  were  not  allowable.     lb. 

On  a  levy  on  lands,  the  sheriff  is  not  enti- 
tled to  poundage  until  sale  or  collection  of 
the  debt  Feck  v.  C%  NaL  Bank,  47  R. 
677. 

12.  Oommiaaiona.  —  A  defendant  in  an 
execution  is  not  liable  to  a  sheriff  for  his 
commissions,  where,  after  a  levy  on,  and  ad- 
vertisement for  sale  of,  the  lands  of  the  de- 
fendant, the  judgment  is  Mttisfied  by  a  pay- 
ment to  tiie  plaintiff.  Oordcm  v.  Maupin,  47 
D.  118. 

A  sheriff,  or  one  acting  as  his  agent,  is 
entitled  to  no  compensation  for  services  in 


S030 
Wfur  Index  to  KotM  In 

makinff  a  crop  with  negroeii  levied  on,  the 
proceeds  of  which  are  brought  into  court  for 
the  benefit  of  the  creditors,  but  only  to  the 
expense  of  keeping  them.  Prke  t.  ihttU,  74 
D.  52. 

18.  Bight  to  reimbursement  for  ex- 
penses incurred. — Where  the  sheriff  is 
bound  to  board  his  prisoners,  the  compensa- 
tion provided  therefor  by  law  is  an  "emolu- 
ment," not  to  be  changed  dnrinff  his  term. 
Appk  V.  Countp  qfCraviford,  61  K.  205. 

14.  Formal  requisites  of  return. — 
The  return  to  a  summons  sisned  by  a  deputy, 
without  mentioning  the  sheriff's  name,  is 
void.     Ditch  V.  Bdwarda^  26  0.  414. 

An  unsigned  return  of  a  sheriff  is  admissi- 
ble in  evidenoe  in  an  action  a^jainst  him,  and 
binds  the  sheriff  the  same  as  if  it  had  been 
properly   signed*      R^jf  v.  Cbm.,    78   D. 

15.  Ooneliisiveness  of  return. — The 
plaintiff  is  not  estopped  from  showing  the 
falsity  of  a  return,  in  an  action  against  a 
sheriff  because  of  offering  the  return  in  evi- 
denoe, but  he  must  prove  the  judgment,  writ, 
and  return,  and  then  show  the  return  to  be 
false.    Dunktp  v.  Frertt,  63  D.  690. 

When  it  is  shown  by  prima  fade  evidence 
that  a  sheriff's  return  is  incorrect,  the  bur- 
den of  proof  is  upon  the  sheriff  to  show  its 
oorrectness.    /& 

in.  LL4BIUTIt& 

16.  In  generaL  —  A  sheriff  is  no  further 
bound  by  an  official  bond  tlym  he  would  be 
without  It     Fartyihe  v.  EUia,  20  D.  218. 

For  derke  tickets,  delivered  after  the  1st 
of  June,  in  any  year,  the  sheriff  is  not  bound 
to  account  until  the  1st  of  November  of  the 
next  year.     Coplin  v.  McCaUey,  19  D.  748. 

A  sheriff  assuming  to  act  virtute  officii, 
warrants  that  he  is  possessed  of  such  author- 
ity, and  if  not  authorized,  is  liable  to  per- 
sons who  have  suffered  damage,  from  steps 
undertaken  under  the  belief  that  he  was. 
So  a  sheriff  is  liable  to  purchasers  at  a  sale 
assumedly  made  under  proper  authority, 
from  a  court  which  does  not  in  fact  exist. 
Stoney  V.  Shultz,  27  D.  429. 

A  sheriff  is  liable  for  defects  in  the  title  of 
chattels  sold  under  an  execution.  Fortylhe 
T.  EUi»,  20  D.  218. 

A  sheriff  or  other  state  officer  having  a 
vessel  in  custody  under  state  law  must  not 
surrender  it  upon  federal  process;  for  if  he 
does  so,  he  is  liable  to  the  creditor  in  the 
state  court.     Keating  v.  Spink,  62  D.  214. 

Damages  against  an  officer  for  a  neglect  of 
duty  on  mesne  process  are  estimated  by  the 
injury  sustained,  and  not  by  the  amount  of 
the  debt.     Kirhey  v.  Pryor,  48  D.  47. 

The  judgment  in  a  suit  against  the  debtor 
is  prima  fade  evidence  of  the  measure  of  the 
injury  sustained,  without  producing  the  note 
on  which  the  judgment  was  recovered.     Ih. 

In  mitigation  of  damages  for  a  neglect  of 
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duty,  the  officer  may  prove  any  facts  which 
show  that  the  creditor  has  not  suffered.     Ih, 

17.  How  far  protected  by  process.* 
—  A  void  process  will  not  justify  acts  done 
under  it  previous  to  being  set  aside.  Col" 
traine  v.  McCaine,  24  D.  256;  but  an  irregu- 
lar process  will.     State  v.  Page,  40  D.  608. 

A  sheriff  has  nothing  to  do  with  the  pro- 
priety of  the  process  under  which  he  acts, 
provided  the  court  had  jurisdiction,  and  the 
process  is  regular  upon  its  face.  KeniUon  v. 
Little,  64  D.  297. 

An  officer,  .sned  for  taking  property,  may 
justify  by  showing  an  execution  against  his 
adversary  which  is  regular  upon  its  face. 
Clay  V.  Caperf4m,  15  D.  77. 

18.  Liability  for  wrongful  levy.  —  A 
sheriff  is  liable  in  trespass  to  the  owner  of 
property  sold  without  authority.  Fonytke 
V,  ElUs,  20  D.  218. 

19 for  neglect  to  levy,  t— Where 

an  execution  is  placed  in  the  hands  of  a 
sheriff  before  his  term  of  office  expires,  and 
he  has  the  means  and  opportunity  to  levy  it 
upon  the  property  of  the  defendant,  but  ne- 
fflects  to  do  so,  he  and  his  sureties  are  liable 
for  the  damages  sustained  by  the  plaintiff 
by  reason  of  such  neglect.  State  v.  Eoberie, 
21  D.  62. 

A  sheriff  is  liable  for  failing  to  levy  a  mort- 
gage^ /a.  upon  the  mortgaged  property,  al- 
though it  belongs  to  a  thirn  person,  and  is 
in  his  possession  adversely  to  the  mortgagor, 
and  the  mortgafl^e  lien  is  superseded  in  con- 
sequence of  a  fulure  to  record  it,  where  the 
process  commands  him  to  levy  upon  and  sell 
the  property,  designating  it  by  full  descrip- 
tion.     WaUaee  v.  HoUy,  68  D.  518. 

Where  a  sheriff  receives  an  execution  te 
levy  and  return  according  to  law,  and  with- 
out the  creditor's  consent  delivers  the  same 
to  a  deputy,  and  informs  the  debtor  that  the 
writ  is  out  against  him,  who,  in  consequence 
of  the  information,  avoids  the  service  of  the 
writ,  such  officer  is  liable  in  damages  for  not 
serving  and  returning  the  writ.  leham  v. 
EgglesUm,  19  D.  714. 

Whether  the  sheriff  performed  the  service 
himself,  or  procured  it  to  be  done  by  another 
officer,  to  whom  it  was  directed,  would  be  of 
no  importance;  for  if  performed  by  any  one 
in  the  manner  required  by  law,  and  without 
prejudice  to  the  plaintiff,  it  would  be  a  com- 
plete answer  to  toe  action.     Ih, 

In  an  action  against  the  officer  for  failing 
to  serve  and  return  the  writ,  the  creditor 
may  show,  without  any  allegation  to  that 
effect  in  his  declaration,  that  the  execution 
failed  of  service,  that  he  has  sustained  dam- 
age by  reason  of  the  defendant's  not  retaining 
the  execution  in  his  hands,  or  in  consequence 
of  some  act  or  omission  of  duty  in  regard  te 

becomes  trsspasser. 


*  Sheriff  sbuslng  process 
see  note.  14  D.  8^6-w>ft. 

t  Diligeuce  required  in  making  levj, 
12  D.  20S,  20L 
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it|  for  whioh  ho  woold  luTe  been  liable  if 
he  had  retained  it.    Ik 
80.  — --  for  money*  collected.  —  An 

aetioQ  against  a  sheriff  does  not  lie  for  money 
made  by  him  under  execution  until  demand 
made  therefor;  and  the  statute  does  not  be- 
gin to  run  in  his  favor  until  such  demand  is 
made.  Wr%gkt  ▼.  Hamilion,  21  D.  513;  for 
the  reason  that  he  cannot  acquit  himself  by 
paying  the  money  into  oourt»  but  only  by 
Its  payment  to  the  plaintiff  in  execution, 
and  the  sheriff  is  not  bound  to  seek  the 

Slaintiff  to  make  a  tender.    De  la  Cfana  ▼. 
tooik,  91  D.  328. 

A  sheriff  is  liable  for  interest  on  such 
money  only  from  the  time  the  demand  is 
made.     Wrig/U  ▼.  ffamiUon,  21  D.  513. 

A  sheriff  is  presumed  to  have  collected 
the  amount  of  %JL  fa.  which  he  has  held  in 
bis  hands  for  several  years  without  return- 
ing, and  the  burden  of  proving  that  he  did 
not  collect  it  is  upon  him  or  his  sureties. 
Cmn.  V.  McCoy,  34  D,  445. 

An  officer  who  collects  money  nnder  an 
invalid  process  must  pay  the  same,  and  his 
securities  are  responsible  for  its  misapplica- 
tion.    RoUkiB  V.  State,  53  D.  151. 

The  statutory  penalty  is  not  recoverable  of 
a  sheriff  refusinff  to  pay  over  money  collected 
en  execution,  where  he  acts  in  good  faith  in 
•uoh  refusal,  being  unable  to  decide  between 
conflicting  daimants  of  the  money.  Johnson 
V.  Of/rhaw,  65  D.  501. 

A  sheriff  collecting  money,  and  of  his  own 
accord  depositing  it  in  a  bank  which  subse- 
quently fails,  is  personally  liable  to  the 
plaintiff  in  execution  therefor.  PkUi^  v. 
lamar,  73  D.  731. 

A  deposit  by  a  sheriff  to  the  credit  of  his 
official  account  is  prima  fade  evidence  only 
that  the  money  came  to  his  hands  in  some 
official  transaction.  StcUr  v.  New  Torh  Bank 
Co^  93  D.  759. 

31.  for  fidlure  to  make  debt  or 

costs  out  of  goods  levied  on.  —  A  sheriff 
negligently  losinj^  the  property  upon  which 
he  nas  levied  is  liable  to  the  owner  therefor; 
and  no  demand  of  restoration  is  necessa^  if 
the  oyrner  pays  the  plaintiff  his  debt.  The 
loss  of  the  property  is  enough,  whether  it 
occurs  before  or  after  payment.  Conover  v. 
Cim,,  12  D.  451. 

A  sheriff  selling  attached  eoods  at  a  private 
sale  before  judgment  is  liable  to  account  to 
the  creditor  only  for  what  he  has  received, 
where  the  sale  was  for  a  fair  price,  and  was 
necessary  to  prevent  loss  of  the  goods. 
Lavdt  V.  Pike,  66  D.  248. 

A  sh«riff  is  answerable  to  the  plaintiff  in 
execution,  as  for  conversion  of  goods  sold, 
where,  after  the  sale,  he  retains  possession 
until  payment  of  bid,  and  then  refuses  de- 
livery to  purchaser,  who  was  plaintiff  in 
execution,  and  who  offered  indemnity;  but 
on  the  other  hand,  delivered  possession  to 
s  person  claiming  to  be  the  partner  against 


whom  the  purchaser  afterwards  established 
his  title  to  the  goods.  PaUenon  v.  A  ndertoiu 
80  D.  579. 

83.  for  fiedliire  to  make  return.* 

—  A  judgment  against  a  sheriff  for  not  re- 
turning an  execution  will  not  be  enjoined 
merelv  because  the  judgment  debtor  has  ob- 
tained an  injunction  to  stay  prooeedings  oa 
the  judgment  upon  which  such  exeeutioD 
issued;  and  where  the  sheriff  applies  for  an 
inlnnction  against  the  judgment  asainst  him- 
self, the  court  may  inquire  into  the  grounds 
on  which  the  debtor  obtained  the  first  in* 
junction.     Fowler  v.  Lee,  32  D.  172. 

A  court  of  equity  will  not  arrest  an  execu- 
tion of  the  judgment  against  the  sheriff  un- 
less it  would  M  unjust  and  unconscientious 
to  enforce  it.     Ih, 

The  amount  of  an  execution  is  frlma  fmeie 
the  measure  of  damages  against  a  sherifl^ 
who,  through  mere  neglect,  fails  to  collect 
the  money  on  it  or  to  return  it;  and  the 
damages  cannot  be  mitigated  by  merely 
showins  that  the  original  debtor  was  solvent 
and  able  to  pay.  Boom  v.  Qwtrwur,  54  D. 
172. 

If,  after  the  neglect  of  a  sheriff  to  collect 
money  on  a  writ  or  to  return  it,  the  plaintiff 
should  cause  subsequent  executions,  npon 
which  the  succeeding  sheriff  conld  have 
made  the  money,  to  be  returned  to  await  hii 
remedy  against  the  prior  sheriff  for  the  de- 
fault, Uiis  constitutes  no  bar  to  his  action  for 
such  def  aulti  and  does  not  reduce  the  dam- 
ages.   /6. 

In  an  action  against  a  sheriff  for  not  re- 
turning an  execution,  where  no  excuse  is 
shown  for  his  not  prosecutine  the  undertak- 
ing in  replevin,  except  the  absence  of  an  in- 
demnity for  costs,  the  sheriff  is  liable  for  the 
amount  of  the  debt,  and  has  no  counterclaim 
for  expenses  in  the  replevin  suit,  although 
they  may  be  within  the  terms  of  the  bond  to 
indemnify  him.     Sweuv  v.  Lott,  78  D.  160. 

Though  a  sheriff  and  his  deputies  are  re* 
garded  as  one  officer,  for  many  purposes, 
this  rule  cannot  be  extended  so  far  as  to 
make  the  sheriff  chargeable  with  notice  of  all 
that  has  come  to  the  knowledge  of  any  of  his 
deputies.  Where,  therefore,  an  execution  is 
delivered  to  a  deputy  sheriff,  who  returns  it 
unsatisfied  because  he  could  find  no  property 
upon  which  to  levy,  and  the  sheriff,  without 
notice  of  the  senior  execution  in  the  hands  of 
his  deputy,  levies  a  junior  execution  upon 
the  property  of  the  aame  defendant,  he  will 
not  ue  Hable  to  the  senior  execution  creditor 
for  having  first  satisfied  the  junior  execution. 
PusseU  V.  LawUm,  80  D.  769. 

23.  for  false  return. — Where  a 

subsequent  attaching  creditor  acts  as  auc- 
tioneer at  the  sale  of  the  premises  levied 
upon  under  a  prior  execution,  and  does  not 
disclose  that  he  has  levied  on  the  same  prem- 


*  Failure  to  return  execution,  liability  for, 
note,  'Jb  D.  671-674. 
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isMy  and  the  officer's  retam  stated  that  he 
had  adTertised  the  ^laoe  of  sale,  which  waa 
not  true,  the  attaching  creditor,  having  ob- 
tained jadgment,  may  maintain  an  action 
against  the  sheriff  for  a  false  return,  and  re- 
cover the  amoant  of  hit  judgment  and  inter- 
est^ that  being  less  than  the  sum  realised  on 
the  execntion  sale.  Whitaier  t.  SuTimer,  19 
P.  298. 

An  action  against  a  sheriff  for  a  false  re- 
kom  on  ajft  /a,  cannot  be  sustained  without 
showing  a  judgment  to  authorize  its  issuance; 
Mid  a  mere  memorandum  of  the  clerk,  show- 
ing the  date  and  amount  of  an  award  of  judg- 
ment, is  not  sufficient  evidence  of  a  judgment 
for  that  purpose.  Tombedobee  Bank  v.  Ood' 
Mi,  SOD.  80. 

The  misconduct  of  a  sheriff  in  falsely  re- 
luming the  service  of  a  writ  which  he  never 
served  ^is  not  of  itself  sufficient  ground  for 
setting  aside  the  judgment  founded  upon 
such  nlse  return.     Fowler  v.  Lee,  92  D.  u2. 

84.  for  acts  of  subordinates.*  — 

The  sheriff's  officers  being  his  known  and 
recognised  deputies,  he  will  therefore  be 
held  liable  civilly  for  their  mbconduct  in 
the  execution  of  a  writ.  Hagard  v.  lerae!, 
t  D.  488;  King  v.  Cluut^  41  D.  675;  8taU  v. 
Moore^  61  D.  5i63;  and  when  responsible,  suit 
asay  be  brought  against  him  ana  his  sureties 
en  their  bond.   /^orwcAe  v.  AUtt,  20  D.  218. 

But  a  sheriff  is  liable  for  his  deputy's  acts 
only  in  the  ordinanr  execution  ot  his  office; 
hence  he  is  not  liable  for  acts  performed  by 
the  deputy  out  of  the  usual  course,  under 
instructions  from  the  plaintiff  or  his  attor- 
ney. Oorham  v.  Oakf  17  D.  549;  or  for 
select  of  any  dutv  which  the  law  does  not 
require  him  officiallv  to  perform.  Honing' 
ion  r.  FuUer^  36  D.  719.  For  where  the 
sheriff  has  no  redress  against  the  deputy  or 
his  sureties,  he  ought  not  to  be  liable  for  the 
deputy's  acts.    Oorham  v.  Oale^  17  D.  549. 

A  sheriff  and  his  deputy  are  one  person  in 
law,  so  far  as  to  make  the  former  responsible 
for  the  acts  of  the  latter,  but  not  so  far  as  to 
require  impossibilities  of  the  sheriff^  or  to 
impose  unconscionable  exactions.  And  the 
mere  omission  of  a  deputy  to  inform  the 
sheriff  that  he  has  process  in  his  hands  is 
not  such  negligence  as  to  charge  the  sheriff 
in  ease  a  writ  last  in  hand  was  executed 
first     Whitmef  v.  BuUerJield,  73  D.  584. 

The  acts  of  a  deputy  «re  not  to  be  re- 
garded as  acts  of  the  sheriff  in  the  sense  of 
either  agency  or  identity,  but  rather  in  the 
sense  of  official  relation  and  of  responsibility 
east  by  law  upon  the  sheriff  for  the  acts  of 
his  deputy;  that  is,  for  what  the  deputy 
does,  the  sheriff  is  made  responsible,  the 
fame  as  if  he  had  officially  done  the  same 
thing.     Flanagan  v.  ffojft^  86  D.  675. 

Although  a  sheriff  is  liable  for  a  trespass 
•ommitted  by  his  deputy  alone,  he  cannot 

*  Liability  of  sheriff  lor  acts  of  deputy,  see 
sole,  U  i>.  1«»  141b 
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be  sued  therefor  jointly  with  the  deputy,  nor 
will  an  action  lie  against  him  after  a  judg- 
ment against  the  deputy,  upon  which  execu- 
tion has  been  issued.  CannjpbeU  v.  Phelj», 
11  D.  139. 

A  depu^  sheriff^  in  levying  upon  prop- 
erly, acts  for  his  principal,  and  if  ne  fails  to 
sell  as  directed  by  the  writ,  or  by  any  act  of 
his  suffers  the  property  to  be  eloigned,  or 
rights  to  be  acquired  in  it  by  others,  {{refer- 
able to  plaintiff  in  the  writ,  his  principal  is 
liable  for  its  value.  Cfovernor  etc  v.  Foit- 
meter,  83  D.  221. 

The  sheriff  remains  liable  for  property 
wrongfully  taken  by  his  deputy,  and  sold,  so 
long  as  the  property  in  the  |;oods  taken  or 
the  money  received  from  their  sale  remains 
unchanged.  But  when  the  owner  of  the 
goods  sues  the  deputv  for  the  trespass,  re- 
covers judgment,  and  takes  out  execution 
against  him,  the  'property  in  them  becomes 
changed,  and  the  deputy  no  longer  holds  in 
his  official  capacity,  but  in  his  own  absolute 
right,  and  the  shenff  is  no  longer  responsible. 
jfarrington  v.  Fuller,  36  D.  719. 

Trespass  on  the  case  for  a  mere  non-fea- 
sance of  the  deputy  will  not  lie  against  the 
sheriff;  this  is  never  sufficient  to  make  the 
latter  a  tort-feasor  ab  kuth.  AbboU  t.  JTIm* 
baO,  47  D.  708. 

A  sheriff  making  a  deed  ratifies  the  levy 
and  sale  by  his  deputy,  for  the  purohaaer^i 
protection,  though  the  deputy  acted  without 
any  regular  appointment.  Srookt  v.  Rooney, 
56  D.  430. 

35.  for  failure  to  make  arrests. 

—  A  sheriff  who  refuses  to  execute  a  co.  so. 
will  not  be  protected  because  i^e  writ  was 
erroneously  dated,  so  that  at  its  date  the 
person  whose  name  it  bore  tette  was  not  a 
judge  of  the  court  from  which  it  issued,  as 
such  defeet  is  a  mere  irreffularity,  and  does 
not  render  the  process  void.  Jordan  v.  Por- 
ta^d,  63  D.  301. 

rl'effligence  in  serving  a  capla»  is  eom* 
mitted  by  a  sheriff  when  the  person  to  be  ar- 
rested is  on  a  temporary  visit  in  the  state, 
and  resides  out  of  the  state,  and  the  officer 
has  information  of  that  fact,  and  also  that 
the  party  vrill  be  at  a  certain  place  on  a  cer- 
tain day,  and  the  officer  fails  to  be  there  to 
arrest  him,  and  gives  no  excuse  why  he  was 
not  there,  and  the  party  suceeds  in  leaving 
the  state  without  being  arrested,  by  reason 
of  the  said  failure  of  the  officer.  State  t. 
Trouiman,  75  D.  459. 

A  sheriff  living  in  a  city  b  guOty  of  gross 
negligence  and  disregard  of  official  outy, 
where  he  refuses  to  execute  a  writ  of  arrest 
with  proper  diligenoe,  when  it  is  placed  in 
his  hsads  at  an  early  hour  in  the  evening, 
with  the  request  and  aemand  that  he  execute 
it,  and  with  notice  that  the  party  named  in 
the  writ  is  at  a  hotel  and  will  depart  before 
morning;  for  the  statute  authorises  the 
officer  to  break  into  any  house  or  inoloaure 
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■t  anT  tune,  wheth«r  ni^ht  or  day,  to 
eate  tae  writ,  after  first  giving  proper  notice 
•f  it»  and  of  his  porpoee  to  execute  it.  Phil^ 
UpB  T.  Ronald,  96  D.  216. 

The  eheriif  and  hit  miretiet  are  at  all 
events  liable  for  nominal  damages  for  a  re- 
fusal Vjr  the  sheriff  to  exeento  a  writ  of  ar- 
rest with  reasonable  and  proper  diligence, 
and  if  sneh  reasonable  discharge  of  his  daty 
wonld  have  secnred  plaintiff's  debt  or  any 
part  of  it^  the  damages  shonld  be  increasea 
to  that  extent.  The  measure  of  damages  in 
snch  case  is  the  probable  loss  snstained  by 
flaintilt    /& 

86.  for  pormittixisr  iKrlaoner  to 

—ope.  —  In  an  action  against  a  sheriff  for 
an  escape  and  false  return,  on  mense  process, 
the  plamtiff  can  recover  no  more  than  he 
might  have  done  in  the  original  action,  and 
his  actual  recovery  ought  to  be  the  amount 
of  his  loss,  in  consequence  of  the  escape. 
PaUerT.Lcuubiff,3  D.  810;  liu»$eU  v.  Turner, 
6D.  254. 

If  the  plaintiff,  having  snlBcient  securitv 
from  the  defendant  for  bis  debt,  relinquish 
it,  after  knowledge  of  the  escape,  the  sheriff^ 
in  an  action  against  him,  may  avail  himself 
ef  this  fact  in  mitigation  of  damages;  and 
where  the  Jury,  in  such  a  case,  save  nominal 
damages  only,  the  court  refused  to  set  aside 
the  verdict    BmaeU  v.  Turner,  6  D.  254. 

Where  a  defendant  is  taken  in  execution, 
and  the  sheriff  allows  the  prisoner  voluntarily 
to  eecape,  he  cannot  afterward  lawfully  re- 
take or  detain  him  without  a  new  authority 
from  the  plaintiff;  but  he  can  lawfully  retake 
er  detain  the  prisoner  after  a  negligent  es- 
eaM.     LantkiffT,  Fleet,  1  D.  142.  • 

When  the  prisoner  is  voluntarily  permit- 
ted to  escape,  his  voluntary  return  and  as- 
sent to  custody  will  not  prevent  the  liability 
ef  tiie  sheriff  for  the  escape.     lb, 

A  sheriff  who,  knowing  that  the  judgment 
is  unsatisfied,  permits  the  defendant  to  go  at 
large  by  the  oirection  of  the  j)laintiff  a  at- 
torney, acting  merely  under  his  general  an- 
thori^,  is  liable  for  an  sscape.  KeUogg  v. 
gUbert,  6  D.  335. 

A  aberiff  may  permit  a  prisoner  to  go 
within  the  jail  liberties  without  taking  secu- 
rity; and  if  the  prisoner,  without  his  knowl- 
edge, goes  beyond  the  limits,  but  returns 
again,  the  sheriff  cannot  be  held  liable  for 
an  escape.     Peter*  v.  Henry,  5  D.  196. 

If  a  sneriff,  who  has  a  prisoner  in  custody 
en  a  CO.  sow,  necessarily  takes  him  out  of  the 
eoonty  in  obedience  to  a  habeas  corpus  ad  tes- 
ti/Scandum,  and  retoms  with  him  when  the 
exigency  of  the  writ  is  answered,  and  with- 
ent  unnecessary  delay,  he  will  not  be  liable 
as  for  an  escape,  should  the  prisoner  stroll 
about,  and  sometimes  be  out  of  his  view. 
Hassam  v.  Ghifin,  9  D.  184. 

On  the  appointment  of  a  new  sheriff^  the 
prisoners  remain  in  the  custody  of  the  old 
riberiff  until  they  are  delivered  to  his  succes- 
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sor.  Hence,  if  the  old  sheriff  omit  to  assign 
over  to  the  new  sheriff  a  prisoner  who  lum 
been  permitted  to  go  within  the  liberties,  this 
is  not  an  escape  for  which  the  old  sheriff  is 
liable,  as  long  as  the  prisoner  remains  within 
the  limite.     Hempstead  v.  Weed,  11  D.  244. 

A  sheriff  *s  retam  of  a  rescue  on  a  writ  is 
not  conclusive  evidence  in  his  favor  in  an 
action  against  him  for  an  escape.  Whitehead 
V.  Keyes,  81  D.  672. 

By  opposing  a  defendant's  discharge  from 
custody,  under  the  insolvent  law,  the  cred- 
itor does  not  waive  an  existing  right  of  ao- 
tion  against  the  sheriff  for  a  previous  escape. 
DaA  V.  Van  Kleeck,  5  D.  291. 

27.  Liability  of  vtrangers  aaiilsting 
■heriir.  —  If  an  officer,  in  executing  a  pro* 
cess,  be  a  trespasser,  those  who  aid  him  or 
act  by  his  command  are  trespsssers.  JBider 
V.  Morrison,  25  J).  548;  HookerT.  Smith,  A7 
D.  679. 

If  a  stranger  aids  an  officer  in  doing  a  legal 
act,  but  the  officer,  by  reason  of  some  im« 
proper  act,  beoomes  a  trespasser  ab  inUh, 
the  stranger  does  not  thereby  become  a  trsa- 
passer.  Where  a  sheriff  has  power  to  do  a 
particular  act,  his  authority  is  a  justifioatioB 
to  all  who  come  in  his  aid.  Elder  v.  Mortis 
son,  25  D.  548;  Hooker  v.  8nM,  47  D.  679. 

Men  are  bound  to  know  the  law  if  they 
obey  his  unauthorized  commands;  or  if  they 
disobey  his  lawful  commands,  they  act  ix 
their  peril.    Elder  v.  Morrison,  25  D.  54a 

Indemnifying  an  officer  does  not  confer  oa 
him  any  authority  whieh  he  did  not  have 
before.    lb. 

One  who,  in  aid  of  an  officer,  and  in  obedi* 
ence  to  commands  which  he  had  no  power 
to  make,  lays  hands  on  another,  is  liable  for 
an  assault  and  battery,    lb, 

IV.    UNDKB-SHBRim,  DkPDTIXS,    RtX 

38.  Appointmont  of  deputies.  —  A 
warrant  appointing  a  deputy  sheriff,  if  filed 
with  the  clerk,  is  valia,  although  not  in- 
dorsed by  him.  Haines  v.  lAndsey,  19  D. 
686. 

Farming  the  office  of  sheriff  to  a  deputy, 
who  is  to  discharge  all  the  duties  of  the  office 
and  receive  all  we  emolumeuts,  in  consid- 
eration of  a  gross  sum  paid  to  the  sheriff,  is 
not  prohibited  in  Virginia.  Sailing  v.  ife- 
Khwey,  19  D.  722. 

29.  Powers,  duties,  and  liabilities  of 
deputies.  — A  deputy  sheriff  cannot  make  a 
valid  attachment  of  chattels  already  attached 
by  another  deputy  of  the  same  sheriff,  al- 
though the  value  may  be  more  than  sufficient 
to  satisfy  the  first  attachment.  Vinton  v. 
Bradford,  7  D.  119. 

A  deputy  sheriff  has  the  power  to  make 
conveyances  of  lands  sold  under  execution. 
Haines  v.  Lindsey,  19  D.  586. 

The  acte  of  a  deputy  sheriff  de  faeto  ars 
good  as  to  third  persons.  Bivoks  v.  Booney, 
56  D.  430. 
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The  anthorify  of  a  deputy  sheriff  con- 
tiiiQee  after  the  expiration  of  a  ■heriff's  term 
with  respect  to  all  duties  which  may  be  per- 
fomied  uy  depu^,  unless  the  authority  is 
revoked  or  the  sheriff  dies.  Tyrte  r.  WU- 
mm,  58  D.  213. 

Where  the  defendant  was  induced  to  pur- 
chase certain  real  nroperty  by  the  represen* 
tations  of  the  plaintin,  at  the  time  deputy 
sheriff  that  there  were  no  liens  on  the  same, 
when  at  the  time  the  deputy  sheriff  bad  in  his 
hands  an  execution  binaing  the  property,  or 
it  was  in  the  hands  of  the  sheriff,  within  the 
knowledge  of  the  deputy,  who  purchased  the 
same  when  sold  under  the  execution,  — Jield^ 
that  the  deputy  sheriff  was  estopped  from 
setting  up  tne  title  obtained  under  the  ex- 
ecution sale,  to  the  prejudice  of  the  defend- 
ant, and  that  he  will  be  compelled  to  convey 
to  the  defendant  the  title  so  obtained.  OUl 
▼.  Denion,  17  R.  8. 

Sembiet  that  a  sheriff's  sale  is  not  within 
the  statute  of  frauds.  Warfield  t.  Darteyt 
17  R.  502. 

80.  The  deputy's  bond,  and  how  en- 
fbroed.  —  The  sureties  of  a  deputy  are  re- 
sponsible only  for  his  defaults  in  hu  official 
duties.     Qvrham  t.  Oak^  17  D.  549. 

It  an  officer  appoints  a  d<n»uty  who  agrees 
to  pay  the  principal  a  specific  sum,  and  per- 
form the  duties  of  the  office,  this  is  a  sale  of 
the  office;  and  a  bond  for  the  performance 
of  such  an  agreement  is  void.  SaUing  t» 
MeKinney,  19  D.  722. 

A  bond  given  to  a  sheriff  for  faithful  per- 
formance of  duty  by  a  deputy,  conditioned 
"that  the  said  shenff  shall  not  sustain  any 
damage  or  molestation  whatever,  by  reason 
of  any  act  done  or  any  liability  incurred  by 
and  through  said  deputy,"  means  that  the 
sheriff  shall  not  sustain  any  damage,  that 
is,  any  actual  damages,  through  the  deputy. 
Although  a  jud|;ment  hss  been  recovered 
against  the  shenff  for  a  default  of  the  dep- 
iityt  yet,  BO  long  as  the  sheriff  has  not  paid 
it,  his  right  of  action  against  the  sureties  is 
not  complete.    OUbert  v.  ITtman,  49  D.  359. 

The  sureties  on  a  deputy  sheriff's  bond  of 
indenmity  are  liable  by  subrogation  to  sure- 
ties on  sheriff's  official  bond,  when  the  sher- 
iff's sureties  have  been  compelled  to  pay 
money  collected  bv  the  deputy  sheriff;  but 
not  paid  over  to  his  principaL  Brinaon  v. 
Thomas,  67  D.  224. 

A  judgment  against  a  sheriff,  for  the  ne- 
glect of  his  deputy  to  pay  over  moneys 
collected  on  execution,  is  conclusive  as  to 
the  fact  of  the  deputy's  neglect,  not  only 
against  the  deputy  who  defended  the  suit, 
but  also  against  the  rareties  on  a  bond  given 
by  the  deputy  to  the  sheriff  conditioned  to 
Indemnify  and  save  the  sheriff  harmless  from 
"all  actions,  suits,  troubles,  costs,  charges, 
damages,  and  expenses  whatsoever  on  ac- 
eonnt  or  by  reason  of  any  malfeasance, 
misfeasance,  or  non-feasance"  of  the  dep- 
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uty,  although  the  sureties  had  no  notice  of 
the  suit.     Vhamberhin  v.  Qoifrty,  84  D.  690. 

v.  Mattxss  or  Pragttck  nr  AcnoHs  bt 

OR  AOAIUST  SUSRIFIS. 

81.  Bules  of  pleading.  ~  A  count  ia 
case  in  an  action  against  a  sheriff,  alleging 
misfeasance  by  which  plaintiff  lost  his  debt 
is  properly  jomed  with  a  count  in  trover  and 
conversion  against  him  individually,  for 
goods  belong^g  to  plaintiff^  snd  detained  by 
the  defendant.  PaUerton  v.  Andermm^  80 
D.  579. 

In  an  action  apainst  a  sheriff  for  a  viola- 
tion of  his  duty  m  the  service  of  an  attach- 
ment»  if  he  relies  on  matters  occurring  after 
its  issuance  and  operating  to  dissolve  \% 
such  matters  must  be  specially  pleaded. 
McComh  V.  Reed,  87  D.  115. 

83.  of  eridence.  — •  When  an  offi- 
cer is  ffuilty  of  negligence  in  not  serving  a 
writ,  tne  cnut  is  on  him  to  show  that  the  de- 
fendant was  insolvent,  and  that  plaintiff  was 
not  damaged  by  his  neglects  ataU  ex  relL 
JenhinM  v.  Troutman,  75  D.  459. 

Evidence  that  a  defendant  against  iHumi 
a  writ  is  directed  was  indebted  to  others 
than  the  plaintiff  is  not  material  vpoa  a 
question  of  his  insolvency,  and  shomld  nt^ 
be  allowed.     lb. 

A  sheriff  refusing  to  execute  a  writ  is 
presumed  to  have  known  his  duty,  and  to 
have  acted  in  willful  violation  of  it.  Ckap- 
man  v.  TTtomburffh,  76  D.  571. 

88.  Stumnary  motions  agftixist  sher- 
ifk.  —  The  remeay  under  the  Texas  statute, 
by  motion  against  a  sheriff  and  his  sureties, 
for  failure  or  refusal  to  pay  over  money  col- 
lected on  execution,  is  not  cognisable  in  any 
court  but  that  from  which  the  execution 
issued.  But  this  statutory  remedv  is  cumu- 
lative only,  and  not  exclusive,  and  an  action 
may  be  maintained  against  the  sheriff  and 
his  sureties  on  his  official  bond  in  the  court 
of  a  county  other  than  that  in  which  the 
execution  issued;  but  in  sudi  an  action  the 
damages  allowed  on  the  statutory  remedy 
by  motion  are  not  recoverable.  De  la  OofWi 
V.  Booth,  91  D.  328. 

The  statute  giving  the  remedy  by  motioa 
against  a  sheriff  and  his  sureties  for  failure 
or  refusal  to  pay  over  moneys  collecce*!  on 
execution  is  penal  in  its  character,  and 
should  be  strictly  construed  and  followed, 
and  therefore  if  it  designates  a  tribunal  for 
and  mode  of  enforcement  of  the  remedy,  it  is 
not  enforceable  in  any  other  modo  or  tri- 
bunal.   Ih. 

VI.  Remedies  upon  SuRim'  Boxds. 

84.  The  right  of  action,  generally.* 
—  A  sheriff  and  his  sureties  are  liable  on  the 
officiid  bond  of  such  officer  fot  torts  oon- 

*  Official  bonds  of  sheriA  and  constablea 
«rhat  oonstltates  breach  of,  see  uote,  46  D.  fi^s* 
517. 
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miitad  by  him  under  color  of  hia  official 
right.     Charles  t.  Hattku,  77  D.  148. 

A  sberiif  who,  haying  an  ozecution  against 
the  gooda  and  chattels  of  one  person,  levies 
vpon  and  sells  those  of  another,  is  not  gnilty 
of  a  breach  of  the  condition  of  his  officiu 
bond;  and  his  sureties  ar?  not  thereby  ren- 
dered liable.    8iaU  t.  Conaver^  78  D.  64. 

85.  Who  may  sue. — A  sait  upon  a 
sheriff  *s  bond  is  properly  brocght  in  the 
name  of  tho  state.  State  ▼.  Moore,  61  D. 
663. 

86.  IdaUlity  of  the  sureties.  ~  The 
sheriff's  bond  is  an  annual  bond,  and  bis 
sureties  are  liable  for  his  defaults  during  the 
time  only  between  the  giving  the  bond 
passed  by  them,  and  the  execution  of  the 
next  year's  bond.  HeuiU  y.  StaJUi,  14  D. 
269. 

A  sheriff's  recognizance  is  conditioned  for 
the  discharge  of  his  official  duty,  and  for  the 
payment  to  suitors  and  parties  interested  in 
the  execution  df  writs  and  process,  the 
money  belongiuff  to  them  which  shall  come 
to  his  himds.  To  this  extent  his  sureties 
are  bound,  but  no  further.  Com.  t.  Swope, 
84  D.  618. 

The  plaintiff  fai  a  suit  against  the  sureties 
of  a  sheriff  must  show  the  damage  sustained 
1^  him  tiiough  the  sheriff's  neglect  or  failure 
in  the  performance  of  his  duty^  Ckmu  v. 
MeCop,  34  D.  446. 

Fees  of  officers  are  not  recoverable  in  an 
action  against  the  sureties  of  a  sheriff  to  re- 
cover money  collected  by  him  on  an  execu- 
tioQ,  except  where  such  fees  were  previously 
advanced  by  the  plaintiff    lb. 

Property  attached,  but  not  sold  after 
Jndffment,  is,  in  contemplation  of  law,  in 
the  nands  of  the  sheriff  until  the  return  dav 
of  the  vemUUoni  exponas;  and  tlie  sheriff  s 
securities  are  liable  for  his  loss  of  it,  though 
their  bend  be  made  only  the  day  1)efore  the 
return.    Ckxrrett  v.  HambUn,  49  D.  63. 

The  application  for  a  writ  of  attachment 
by  a  plaintiff  is  not  such  an  Interference  as 
will  make  the  sheriff  who  executes  it  his 
agent  so  as  to  release  his  sureties.  RoUine 
T.  State,  63  D.  161. 

A  sheriff's  sureties  for  his  first  term  are 
liable  for  a  deputy's  default,  after  the  ex- 
piration of  a  second  term  of  the  same  sheriff, 
in  collecting  and  not  pajring  over  money 
made  on  a  vendiihni  exponae  issued  on  an 
execution  levied  by  the  deputy  during  such 
first    term,   where  different    sureties  were 

Siven  for  the  second  term,  and  the  same 
eputv  again  qnalified,  and  was  never  re- 
moved, but  continued  to  serve  as  deputy  for 
such  sheriff 's  successor,  and  as  such  returned 
the  vendHkmi  exponas  "  satisfied."    Tyree  v. 
Wilson,  68  D.  213. 

The  sureties  of  a  sheriff  are  not  discharged 
from  their  obligation  to  the  county  by  the 
neglect  of  the  county  commissioners  to 
deduct  from  sums  due  said  sheriff  the  amount 
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which  they  had  previously  determined  to  be 
his  indebtedness  to  the  county.  Com,  v. 
Brke,  60  D.  79. 

In  an  action  under  a  statute  to  make  the 
sureties  of  a  sheriff  parties  to  and  bound  by 
a  judgment  of  amercement  against  theur 
principal*  such  judgment  is  not  conclusive 
on  the  sureties,  but  only  prima  fade  evi- 
dence of  liabilily.  Graves  v.  Buikley,  37  K 
249. 

7%e  sureties  of  a  skerff  are  UaNe:  For 
money  collected  by  him  after  return  day  of 
the  execution,  but  while  he  had  property  of 
the  defendant  in  execution  in  possession  by 
virtue  of  a  levy  made  when  the  execution  was 
in  full  force.    JBvans  v.  Governor,  64  D.  172. 

For  his  trespass  committed  in  seizing  prop- 
erty exempt  from  execution.  State  v.  Jioore^ 
61  D.  663. 

For  trespass  committed  by  the  sheriff,  in 
taking  the  property  of  one  in  attempting  te 
execute  a  valid  process  of  execution  agamst 
another,  althou^^h  it  seems  the  sureties  would 
not  be  liable  if  the  sheriff  had  taken  the 
property  without  any  process.  BolUman  v. 
Carroll,  84  D.  606. 

For  a  sheriff's  failure  to  give  notices  pre- 
scribed by  law;  though  it  does  not  follow  thai 
because  the  duty  to  advertise  is  official,  that 
the  duty  to  pay  is  also  offidaL  Com,  v. 
Sufope^  84  D.  618. 

For  a  breach  of  official  duty  occurring  after 
the  expiration  of  his  term  of  office;  as  where 
in  hb  official  capacity  he  receives  during  his 
official  term  notes  for  part  of  the  purchase- 
money  of  land  sold  on  partition,  and  after 
his  official  term  refuses  to  deliver  them  to 
the  proper  parties,  but  converts  them  to  his 
own  use  by  collecting  the  money  due  on  them 
and  surrendering  them  to  the  maker.  Broisi 
V.  SHllen,  88  D.  468. 

For  redemption  money  received  bv  him 
after  his  term  has  expired,  upon  land  pre- 
viously sold  by  him.  JSUdn  v.  People,  36  D. 
641. 

The  sureties  qf  a  sherff  are  not  liable:  For 
money  collected  by  him,  after  his  successor 
had  been  appointed  and  had  qualified,  upon 
an  execution  which  he  had  failed  to  deliver 
to  such  successor  in  office,  even  though  the 
execution  debtor  has  been  compelled  to  pay 
the  itmount  a  second  time.  McDonald  v. 
Bradshaw,  46  D.  385. 

To  a  printer,  for  advertising  notices,  rules, 
audits,  mquisitions,  and  sales  ordered  by  the 
sheriff  though  it  was  a  part  of  his  official 
duty  to  cause  such  advertisements  to  be  made, 
and  for  the  neglect  of  which  bis  sureties 
would  have  been  responsible.  Com.  v.  Swope^ 
84  D.  618. 

87.  Bules  of  pleading.  — In  a  suit  on  a 
sheriff's  bond,  where  a  special  breach  is  as- 
signed, a  plea  of  covenants  performed  is  in- 
appropriate; and  the  jury  may  inquire  of 
damage  if  a  I)etter  plea  be  not  tiled.  Potts 
V.  Com.,  20  D.  213. 
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The  doeUuration  in  an  aotton  againit  th« 
luretiM,  on  the  offidal  bond  of  a  aherifl^ 
for  neglect  to  lery  an  exeention,  mast  aver 
that  sQoh  nefllect  was  after  the  execution  of 
the  bond,  and  that,  at  the  time,  the  defendant 
had  property  upon  which  the  sherifiF  might 
have  levied.     State  v,  Bohert$,  21  D.  02. 

38.  Matters  of  defense.  —  Sureties  by 
signing  a  sheriff 's  bond  thereby  acknowledge 
him  to  be  an  officer  de  /aetOf  and  they  can* 
not,  for  any  informality  or  defect  in  his  ap- 
pointment, be  permitted  to  deny  that  he  is 
such  an  officer.  Polke  Jury  v,  Bmo^  20  D. 
894. 

Sureties  of  a  sheriff  whose  election  is 
void,  and  whose  induction  into  office  was 
illegal,  but  who  assumes  its  duties,  and 
becomes  sheriff  dtfado^  cannot,  having  vol- 
untarily bound  themselves  for  the  faithful 
nerformanoe  of  his  duties,  absolve  themselves 
nrom  their  obligation  by  insisting  that  he  was 
not  sheriff^    Jwia  v.  Seanland,  44  D.  300. 

The  sureties  on  the  official  bond  of  a  sheriff 
are  released  if,  subsequently  to  the  time 
^t  tiiey  go  upon  his  bond,  an  act  is  passed 
which  at  once  curtails  the  duties  and  emolu- 
ments of  his  office.  Roman  v.  Peten,  38  D. 
822. 

A  sheriff  paid  the  surplus  of  a  sale  on  exe- 
eutioo,  to  another  than  the  person  entitled 
thereto,  by  order  of  the  military  authorities 
in  liissourL  In  an  action  on  the  sheriff's 
hoadt^held,  that  the  section  of  the  state 
constitution  providing  that  no  person  should 
be  prosecuted  for  any  act  done  in  pursuance 
of  military  authority  was  void,  as  impairing 
the  obligation  of  contracts,  in  so  far  as  it  w- 
plied  to  acts  done  in  violation  of  the  sherifrs 
bond.    StaUi  v.  Oaitweiier,  8  R.  119. 

89.  Amount  reooverable.  —  The  meas- 
ure of  damages  in  an  action  on  a  sheriff's 
bond  for  the  conversion  of  notes  received  by 
him  in  his  official  capacity  is  the  vilue  of 
the  notes,  and  it  cannot  be  urged  in  mitiga- 
tion, even  by  the  sureties,  that  the  plaintiff 
may  still  resort  to  the  maker  for  payment, 
the  collection  and  surrender  of  the  notes  by 
the  sheriff  having  been  unauthorised.  Sivbtt 
V.  SJdlUn,  88  D.  458. 

A  sheriff  and  his  sureties  in  an  action  on 
his  official  bond  are  liable  for  all  money  he 
may  return  as  received  from  a  sale,  though 
it  may  exceed  the  amount  that  the  pur- 
chaser was  required  by  the  terms  of  the  sale 
to  pay  in  cash.    lb. 

The  measure  of  damages  in  an  action 
against  a  sheriff  upon  his  lx>nd  for  a  failure 
or  refusal  to  pay  over  money  collected  on 
execution  is  the  amount  so  collected  and  not 
paid  over,  with  interest  from  time  of  demand 
of  payment.  De  la  Oat'za  v.  Booth,  91  D. 
328. 
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[Ineiudes  the  title,  ownenhip,  and  employe* 
mentof  vessels  as  carriers,  or  in  towing  other 
vessels;  the  authority,  powers,  and  duties  of  the 
master;  Uie  rights  of  seamen;  the  enforcement  of 
liens  upon  vessels  in  state  courts;  and  the  llsr 
bility  ox  ship-owners  for  collision.] 

Ship-brokers,  see  Brokers,  13. 

See    also    Adkiraltt;     Carrixrs;     For- 
WARDBRfl;  Navigation. 


As  evidence,  see  Evidbvck,  206. 
Office  and  effect  of,  generally,  see  Ezicu- 
TIOM,  127-140. 


L  Thr  Tttlx  and  Owrxrship  ov  Vbs- 
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IL  Bmplotmbnt  of  Vkssels. 
IIL  The  Master  akd  Crew. 

IV.    SRfOROElf SNT  Oy  LlENS  1TP0H  VBSSBLa. 

V.  LiABiLmr  roR  Colusions. 

1.  Bule»  for  Avoiding  ColUsumM, 

2.  Action*  for  CoUisioH. 

L  The  Title  and  Owvership  ov  Vessbls. 

1.  Title  to  vossela,  generally.  -—  Part 
owners  of  distinct  fractional  portions  of  ves- 
sel are  tenants  in  common  of  the  vesseL  Jlc- 
Lettan  v.  Cox,  68  D.  736;  not  joint  tenants. 
Knox  V.  Ccanjpbell,  44  D.  130;  nor  partners  ia 
trade.  MiOmm  v.  Ouyther,  60  D.  681;  Jlof^ 
Bne  V.  Fonyth,  63  D.  613;  Donald  v.  Hew 
Ut,  73  D.  431.  For  there  may  be  ]omt 
property  in  a  steamboat  without  the  existence 
of  a  pi^tnership.  Donald  v.  Hewitt,  73  D. 
431.  Bn^  as  respects  earnings  of  the  vessel, 
ihey  are  partners  on  any  voyage  on  which  it 
is  sent  by  them.  Donnetl  v.  WaUk,  88  D. 
361. 

Part  owners  of  a  vessel  using  the  same  in 
trade,  and  participating  in  the  profits  spring- 
ing therefrom,  will  be  considered  partners, 
and,  as  such,  liable  for  responsibilities  in- 
onired  ia  that  trade.  Jonea  v.  Pitcher,  24 
D.  716;  OarroU  v.  Waten,  13  D.  816. 

The  holders  of  the  legal  title  to  a  vessel 
are  not  eonsidered  liable  as  owners,  if  they 
have  parted  with  both  possession  and  control 
of  the  vessel,  and  only  retain  the  title  for 
the  purpose  of  securing  future  peyments  of 
the  purchase-money.  Jone*  ▼•  POchtr,  24 
D.  716. 

Property  in  a  vessel  follows  the  keel,  and 
if  one  repairs  his  vessel  with  another's  ma- 
terials, the  property  in  her  remains  in  him. 
Perkmt  v.  Pike,  66  D.  267. 

To  prove  the  ownership  of  a  vessel,  it  b 
not  necessary  to  produce  the  register  of  the 
vessel  or  a  certified  oopy  thereof,  but  evi- 
dence of  possession  and  acts  of  ownership 
are  clearly  competent.  Steamt  v.  Doc,  74 
D.  608. 

The  evidence  of  a  name  and  port  ^nted 
on  the  stem  of  a  vessel  is  adniissible  te 
show  to  what  port  she  belongs,  and  the  lat- 
ter affords  prima  facie  evidoice  of  the  res- 
idence of  her  owner,     fb. 

2.  Kegistration.  ~>  The  oertificate  of 
registry  of  a  vessel  is  not  competent  evi- 
dence to  prove  or  disprove  its  ownership  by 
any  particular  person;   bat  the  oath  of  a 
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Mrtj  nuido  to  proonre  snoh  registry  Is  eri- 
denMagftiott  him  of  the  fmetM  therein  stated. 
UneolM  ▼.  Wright,  02  D.  S1& 

The  register  of  a  Tesael  is  not  eridenoe  of 
title,  even  against  the  person  named  in  it  as 
owner,  without  extraneoos  proof  that  it  was 
mad«  with  his  authority  or  assent,  and  even 
then  is  not  oonolnsivo;  and  it  is  not  evi- 
denoe  in  his  favor  at  all,  being  nothing 
moro  than  his  declaration.  BradbwryY,  John- 
ion,  66  D.  264. 

8.  Bnrollmeiitw — The  indorsement  upon 
the  enrollment  of  a  boat  is  simply  made  for 
the  purpose  of  giving  notice  of  a  pre-existing 
statutory  lien,  and  is  not  designed  to  evi- 
dence the  declaration  of  a  new  trust.  Don* 
mkl  V.  Heima,  78  D.  431. 

4.  Who  are  deemed  to  be  owners.  — 
Where  one  hired  a  vessel  for  the  period  of 
six  months,  asreein^  to  bear  all  the  expenses 
except  that  of  repairing,  and  to  pay  to  the 
owners  one  half  the  earnings,  ana  sailed  in 
her  himself  as  the  master, — hM^  that  the 
hirer  was  so  far  the  owner  of  the  vessel  as 
not  to  be  charged  with  barratry.  Taggard 
V.  Lormg,  8  D.  140. 

If  a  vessel  is  let  to  the  master,  on  the 
shares,  he  victualing,  manning  her,  and  pay- 
ing a  part  of  the  port  charges,  and  having 
absolute  control  of  her,  but  yielding  as  oom- 
pensation  for  the  use  a  part  of  the  net  eam- 
mgi^  the  liability  of  the  general  owners 
eeasea.  The  master  in  such  a  ease  is  the 
eiwner  vro  hoc  vies.  Thompwn  v.  iffnois,  16 
D.  263. 

If  the  owners  of  a  vessel  let  her  to  the  mas- 
ter, accepting  as  their  compensation  for  her 
use  a  oertain  portion  of  the  net  profits,  this 
does  not  create  a  partnership.    A, 

An  owner  pro  hoc  vice  of  a  vessel  is  one  who 
has  the  entire  control  and  direction  thereof, 
so  that  the  general  owner,  for  the  time  be- 
ing, has  no  right  to  interfere  in  its  manage- 
ment.   Emery  v.  Hersey,  16  D.  268. 

Where  a  master  runs  a  vessel  on  shares, 
pays  aU  expenses,  has  entire  control  of  her 
eoarse  of  employment,  and  makes  all  con- 
tracts in  rsspBot  to  her  employment  in  his 
own  name  and  of  his  own  behalf,  he  is  pro 
hoc  vice  owner,  and  may  maintain  an  action 
to  recover  damages  in  the  nature  of  demur- 
rage.    Wwdin  V.  Aemt«,  85  D.  255. 

A  master  of  a  vessel  becomes  owner  pro 
hoc  vice,  and  not  a  partner  of  the  owner, 
where  he  sails  her  under  a  contract  at  the 
halves,  — he  to  victual  and  man  her,  and  the 
owner  to  have  half  of  her  earnings.  And 
the  freight  money  earned  during  the  contin- 
uance of  such  contract  belonn  to  the  master 
alone,  and  may  be  held  under  a  timely  for- 
eign attachment  against  him.  Bridgu  v. 
Spragme  A  P,  Iron  Ox,  99  D.  788. 

The  general  owners  of  a  vessel  are  not  lia- 
ble for  damages  occasioned  by  a  collision, 
happening  through  the  fault  or  negligence  of 
the  Bsaaler  of  the  vessel  who  controls  her  pro 
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hfoe  efo0  and  Is  sailing  her  **  on  shares. "  S<me% 
r.  White,  20  R.  718. 

5.  KelatiTe  rights  and  liabilities  of 
Joint  or  part  owners.  —  1.  Bights  and  lia* 
Iniities,  generally,*  —  Owners  of  a  majority  ol 
the  interest  in  a  vessel  have  right  to  centred 
her,  and  to  direct  the  manner  of  her  employ-, 
ment.     Oray  v.  Allen,  45  D.  523. 

A  negotiable  note  given  for  supplies  for  a 
vessel  given  by  one  of  two  joint  owners,  who 
was  also  the  master,  jointly  in  his  own  and 
the  other  owner's  name,  but  without  author- 
ity of  the  latter,  is  void  as  to  him;  but  both 
owners  are  liable  to  the  promisee  on  the  gen- 
eral counts.     Wilkme  v.  Beed,  19  D.  211. 

A  part  owner  of  a  ship  is  answerable  to 
his  co-owner  for  ordinary  negligence,  and  for 
not  taking  each  care  of  his  co-owner's  prop- 
erty as  he  takes  of  his  own.  BcUiiton  v.  Bar* 
elayf  12  D.  483;  and  in  a  home  port,  cannot 
be  allowed  to  incur  an  expenditure  for  re- 
pairs, without  the  knowledge  and  consent  of 
the  other,  and  then  recover  from  him  his  pro- 
portion of  the  expense.  Beneon  v.  Thompeon, 
46  D.  617;  but  he  may  commit  barratry  against 
the  other  owners.  Phoenix  Ine,  Co,  v.  Moog, 
56  R.  81;  and  acting  as  agent  for  all  the 
owners  concludes  all  the  part  owners.  Choti* 
teem  V.  Ooddm,  90  D.  462.  Yet  a  ship's  hus- 
band, being  also  part  owner,  cannot  by  mere 
virtue  of  such  relation  bind  Uie  co-ownen 
by  obtaining  bail  for  the  release  cf  the  ves- 
sel from  seixure  under  civil  process  for  ool* 
lision  and  for  repair.  MlteheU  v.  Chamber^ 
38  E.  167. 

Part  owners  of  ships  are  tenants  in  com^ 
mon,  holding  distinct  but  undivided  inter- 
ests; and  each  is  deemed  the  agent  of  the 
others  ss  to  ordinary  repairs,  employment^ 
and  business  of  the  ship,  in  absence  of  any 
known  dissents    Blder  v.  Larrabee,  71  D.  567. 

Each  part  owner  of  a  vessel  is,  in  general, 
liable  m  eoUdo  for  cost  of  making  repairs  or 
for  necessaries  actually  supplied  to  the  ves- 
sel in  good  faith.    Ih, 

The  authority  of  a  part  owner  of  a  vessel 
to  bind  his  co-tenants  therein  for  necessary 
repairs,  though  ordinarily  implied,  is  not 
conclusively  presumed,  but  is  subject  to  be 
modified,  controlled,  or  negatived  by  facts 
or  circumstances  to  the  contrary.     76. 

The  owner  of  a  two-thirds  interest  in  a 
boat  has  the  right  to  continue  her  in  her 
usual  employment,  and  is  not  liable  to  the 
other  part  owners  for  any  loss  sustained  by 
reason  of  such  employment.  Thorns  v. 
Southard,  26  D.  467. 

An  agreement  with  some  of  the  owners 
of  a  vessel,  that  freight  shall  be  earned 
thereon  for  a  compensation,  which  is  to 
redound  to  the  sole  oenefit  of  those  owners 
with  whom  the  agreement  is  made,  will 
not  bind  the  owners  who  were  not  parties 
thereto,  to  any  liability  for  the  loss  of  the 
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freight   that  mfty  be  ahippod  thereunder. 
J<me»  Y.  Swa,  83  D.  31Sb 

*2.  Aetkmt  fty  and  o^injC  -- A  part  owner 
of  a  diip  may  maintain  an  action  on  the  case 
against  nia  co-owner,  to  recover  his  propor- 
tionate share  of  the  damages  reoovered 
against  a  sheriff,  on  aoooont  of  his  tortions 
taking  and  detaining  of  the  vesseL  Knox  ▼. 
Camfldl,  44  D.  139. 

Part  owners  of  a  ship  cannot  sne  separately 
for  their  respective  shares  of  the  proceeds  of 
the  ssle  of  the  whole  vessel,  or  for  freight  in 
the  hands  of  a  third  party.  Milbum  v.  Chij^ 
ikftr,  50  D.  681. 

A  bill  in  equity  asking  the  delivery  of  the 
possession  of  a  vessel,  brought  against  part 
of  the  owners  in  possession,  by  the  other 
part  owners,  without  charging  that  the  de- 
fendants are  unwilling  to  employ  the  vessel, 
without  averriufl  that  the  plaintifih  seek  the 
possession  for  tne  purpose  or  with  the  in- 
tention of  employing  her,  and  without  men- 
tioning any  object  whatever  for  which  they 
ask  the  poisession,  cannot  be  sustained. 
Southworth  V.  Smiih,  71  D.  72. 

An  injunction  to  compel  part  of  owners  in 
possession  of  a  vessel  to  deliver  her  speciii- 
oally  to  the  other  part  owners  will  not  be 
granted  by  either  a  court  of  equity  or  admi- 
ralty, when  the  bill  praying  for  such  injunc- 
tion contains  no  averment  of  any  injury 
meditated  by  the  part  owners  who  have 
possession  of  the  vesseL    lb. 

Repairs  to  a  vessel  in  the  home  port^  by 
order  of  one  part  owner,  if  made  by  a  person 
knowing  who  the  other  owners  are,  will  be 
presumeid  to  have  been  made  on  the  credit 
•f  the  part  owner  employing  him,  if  he  had 
opportunity  to  consult  the  other  owners  but 
neglected  to  do  so^  unless  he  can  show  that 
they  all  assented  to  the  repairs;  and  his 
remedy  is  against  the  owner  employing  him 
alone,  or  against  the  vessel  itself  oy  proceed- 
faigs  in  rem.    Elder  v.  Larrabe^^  71  D.  667. 

An  action  at  law  for  a  breach  of  contract 
for  building  a  vessel  may  be  brought  bv  one 
party  against  the  other,  although  both  are 
to  be  ^urt  owners.  The  rule  that  equity 
must  be  resorted  to  by  p|art  owners  for  the 
adjustment  of  their  aiSfairs  only  applies  to 
oases  relating  to  the  vessel's  earnings  and 
disbursements,  when  no  settlement  has  been 
made  or  aooount  stated.  Biple^  v.  Orooker, 
74  D.  491. 

6.  SalesofTMsels.*— The  sale  of  a  ves- 
sel and  cargo,  abroad  at  the  time,  by  a  bona 
Jide  bin  of  sale.  Is  valid  against  the  vendor's 
creditors,  provided  the  vendee  takes  posses- 
sioo  thereof  without  delay,  upon  the  return 
of  tfao  TosseL  Portland  Bank  v.  Staeew,  3  D. 
S53. 

The  purchaser  of  a  ship  at  sea  takes  her 
subject  to  all  enoumbrances  on  h«r,  and  to 
all  lawful  contracts  made  or  to  be  made  by 

*  Veisels  at  aes,  transfers  ol.  Me  notsb  12  iK  Ul, 
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the  master,  as  to  the  employment  of  th« 
ship,  before  notice  of  the  transfer.  Portland 
Bank  v.  Siuhbs,  4  D.  151. 

A  perfect  transfer  of  a  ship  at  sea  may  be 
made  by  assignment  and  delivery  of  a  grand 
bill  of  sale  and  other  documents  relating  to 
the  ship.  Actual  delivery  of  possession  is 
necessary  only  when  it  is  possiule,  as  when 
the  ship  is  in  the  country  of  its  oivner  at  the 
time  of  the  ssle.  BouAem  Bank  v.  Wood, 
74  D.  446. 

A  change  of  the  papers  relative  to  the 
registry  of  a  vessel  is  not  necessary  to  pass 
the  title  to  a  purchaser;  the  object  of  the 
registry  act  is  to  regulate  and  establish  the 
national  character  3  the  vesseL  Begleg  v. 
Morgan,  36  P.  188. 

The  transmission  of  a  biU  of  sale  by  mail 
is  equivalent  to  a  delivery  to  the  vendee,  and 
the  transfer  of  title  is  perfected  from  the 
instant  that  the  letter  containing  the  bill  is 
mailed,  so  as  to  entitle  the  vendee  to  the 
possession  of  the  ship  as  against  attaching 
creditors  of  the  vendor,  though  the  bill  w 
sale  is  not  received  by  the  vendee  prior  to 
the  levv  of  the  attachment.    lb. 

A  sale  of  a  vessel  may  be  ordered  by  the 
state  courts,  at  the  instanoe  of  a  part  owner 
desirous  to  end  the  joint  ownership.  State 
V.  Jttdge  Watts,  26  D.  507. 

7.  Bills  of  sale.  —  Blanks  of  a  bill  of 
sale  of  a  ship  after  its  execution  and  do* 
livery  were  filled  out  by  consent  of  vendor 
and  vendee.  It  was  held  that  the  bill  of 
sale  was  not  thereby  affected,  as  a  deed 
after  execution  may  be  altered  in  a  material 
part  with  the  consent  of  the  parties  without 
affecting  its  validity.  WooU^  v.  CSoniCant,  4 
D.  246. 

8.  KortgagM  of  ▼mmIs.  —  An  equi* 
table  mortgage  is  created  by  an  indorsement 
at  the  time  of  h^  sale,  on  a  ship's  register, 
which  is  thereupon  retained  by  the  vendor, 
that  the  vessel  shall  not  be  sold  until  the 
notes  given  for  her  purchase-money  have  been 
paid.     WeUk  v.  Usher,  29  D.  63. 

Such  equitable  mortgM^  will  be  enforced 
against  creditors  who  obtain  a  snl)seqnent 
legal  lien,  as  by  attachment,  but  not  as 
ag[ainst  subsequent  purchasers  for  valns^ 
without  notice.    lb. 

An  unrecorded  mortgage  of  a  vessel  is  in- 
valid, according  to  the  Maine  statute  of  1839, 
chapter  390,  imless  delivery  and  possession 
accompany  the  mortgage.  Oreelejf  v.  Water* 
honse,  36  D.  730. 

A  vessel  used  exclusively  in  North  Oaro- 
lina  waters  was  enrolled  under  the  aet  of 
Congress.  It  was  mortgaged,  and  the  mort- 
gage was  recorded  in  the  eustom-hoose,  as 
required  by  the  act,  but  not  resistered  ss 
required  by  the  state  law.  HM,  that  the 
reoordins  was  valid.  Lawrenm  t.  ffodgee, 
58  R.  436. 

9.  and  rigrhts  and  Uabilitiea  of 

the  parties  thereunder.  —  When  a  mort- 
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pim  ifl  siven  on  ft  ihip  at  sea,  the  mortgaicee 
IS  bouna  to  take  posaession  as  loon  as  ^"M- 
ticable  od  lier  retam  to  port.  PoriUmd  jBa$Jt 
^.  Stubbie  4  J>^  151. 

A  ahip  at  sea  boand  to  a  port  in  Massaehu- 
Bettfl  was  mortgaged  in  anotner  state  by  a  deed 
of  mortgage  stipulating  for  the  possession  by 
the  mortgagor  nnti>  default  in  payment  of 
the  notes  for  which  the  security  was  giren. 
Upon  the  arrival  of  the  vessel  m  Massachu- 
setts, she  was  attached  in  an  action  against 
the  mortgagor  and  another  part  owner.  Sub- 
sequently, and  within  a  reasonable  time  after 
the  mortgagee  was  entitled  by  the  terms  of 
the  mortgage  to  take  possession,  his  agent 
gave  notice  of  his  claim  by  memorandum 
on  the  certificate  of  enrollment  at  the  custom- 
house. It  was  held  ^t  the  mortgagee  had  a 
ralid  title,  but  that  the  attaching  officer  was 
entitled  to  the  possession  of  the  vessel  on 
account  of  the  mterest  of  the  part  owner, 
and  for  that  purpose  might  maintain  trover 
against  the  agent  who  had  replevied  her. 
&diam  T.  Tudxr,  11  D.  202. 

The  owner  of  a  vessel  is  not  liable  for  sup- 
plies furnished  after  he  has  sold  her,  if  she 
ceases  to  be  in  his  possession  or  employment^ 
although  she  is  mortgaged  to  him  and  re- 
mains enrolled  in  his  name.  Brookt  t.  Bond- 
ty,  28  D.  313. 

The  owner  of  a  vessel  liable  for  supplies  is 
he  who  has  control  and  management  of  her 
and  the  right  to  receive  her  earnings,  having 
also  some  claim  or  title.  Therefore,  a  mere 
mortgagee  or  pledgee,  having  no  control  of 
the  navigation  of  a  vessel  or  right  to  her 
earnings,  is  not  liable  for  supplies.  Duff  v. 
BayarS,  39  D.  73. 

A  bona  Me  mortgagee  is  deemed  a  pur- 
ehaaer  within  the  meaning  of  the  ninth  seo- 
tioii  of  the  chapter  on  boats  and  navigation 
(R.  S.  205),  providing  that  Uens  therein 
given  shall  not  be  enforced  aeainst  a  pur- 
chaser, without  notice  thereof,  unless  suit 
shall  be  instituted  within  one  vear  from  the 
eanse  of  action  accrued,  or  unless  such  no- 
tice be  indorsed  on  or  attached  to  the  enroll- 
ment oi  the  boat  BalbeH  v.  McCfuUoch,  79 

Claimants  under  a  mortgage  upon  a  boat, 
against  which  an  attachment  has  issued,  do 
not  preclude  themselves  from  the  right  to 
assert  their  claim  to  the  property,  or  to  con- 
test the  validity  of  the  attachment,  by  ex- 
ecuting a  bond  to  the  effect  that  they  would 
pay  snch  sum  as  might  be  adjudged  in  the 
action,  or  to  have  the  boat  forthcoming  for 
the  satisfaction  of  snch  Judgment,  whichever 
shall  be  ordered.    lb. 

The  holders  of  a  bill  of  sale  of  a  vessel, 
abeolnte  on  its  face,  but  intended  as  a  mort- 
gage, may  maintain  an  aotion  for  its  con- 
version against  a  person  claiming  under  a 
barratrous  sale  by  the  master,  notwithstand- 
ing the  fact  that,  on  leamins  of  the  barra- 
Iroas  sale,    they   abandoned    her   to   the 


underwriters  and  received  payment  as  on  a 
totol  loss.    Clark  v.  Wibon,  4  R.  532. 

10.  Validity  and  enforcement  of  bot- 
tomry bonds.  —  To  constitute  a  bottomry, 
where  more  than  legal  interest  is  reserved^ 
it  is  essential  that  the  money  lent  and  in« 
terest  should  be  put  at  risk.  If  they  are 
payable  at  all  events,  or  if  there  is  collateral 
security  given  for  them,  which  is  payable  at 
all  events,  no  matter  by  what  name  the  eon« 
tract  is  called,  it  is  not  a  bottomry.  Jenning$ 
V.  InM.  Co.  qf  Penngylvania,  5  D.  404. 

Bottomry  is  a  contract  by  which  the  owner 
of  a  ship  hypothecates  or  binds  it  as  security 
for  the  repayment  of  money  advanced  for  the 
use  of  the  snip.  It  is  a  contract  in  the  na- 
ture of  a  mortgage  of  the  ship,  and  the  in- 
terest to  be  paid  is  generally  called  '*  marine 
interest."    Braynard  v.  Hoppock,  88  D.  349. 

One  essential  feature  of  bottomry  is,  that 
the  money  lent  is  at  the  risk  of  the  lender 
during  the  voyage,  and  that  the  repayment 
thereof  depends  on  the  event  of  the  success- 
ful termination  of  the  voyage.  It  is  the 
very  essence  of  the  contract  that  the  lender 
runs  the  risk  of  the  voyage,  and  that  both 
principal  and  interest  be  at  hazard.     lb. 

It  is  not  bottomry  if  money  loaned  is  to 
be  repaid  at  all  hazards;  for  the  principal 
and  extraordinary  interest  reserved  is  not 
put  absolutely  at  nazard  by  the  perils  of  the 
voyage.  The  lender  must  run  the  maritime 
risk,  to  earn  the  maritime  interest.     lb. 

There  can  be  no  personal  responsibility  im 
valid  bottomry.  The  money  must  be  ad* 
vanced  on  the  faith  of  the  ship,  and  at  the 
sole  risk  of  her  loss  or  safety.  So  if  by  the 
terms  of  the  contract  the  owner  binds  him- 
self personally  to  repay  the  loan,  it  is  not  a 
bottomry  loan.     Tb. 

If  a  vessel  is  lost  at  a  time  when  money  on 
bottomry  loan  becomes  payable,  the  lender 
cannot  recover  either  principal  or  interest; 
and  where  her  arrival  in  safety  entitles  him 
to  repayment,  he  is  confined  to  the  security 
of  the  ship^  and  cannot  enforce  his  claim 
personally  against  the  owner  beyond  the 
value  of  the  pledeed  fund  which  may  come 
into  his  hands.    Ih. 

A  loan  is  not  a  bottomry  loan  where  col- 
lateral security  is  given  for  its  absolute  re- 
payment, as  where  insurance  policies  and 
the  vessel  itself  are  assigned  as  seouritv.  lb, 

A  contract  of  loan,  falsely  called  bot- 
tomry, is  usurious  and  void,  where  it  re- 
serves to  the  lender  a  greater  interest  than 
the  lawful  rate,  cUaming  it  as  "  marine  in- 
terest"   lb. 

Monev  collected  by  the  lender  on  securi- 
ties collateral  to  a  usurious  loan,  falsely 
called  bottomry,  may  be  recovered  by  the 
borrower  in  an  action  properly  brought  for 
that  purpose.    lb. 

Where  a  bottomry  bond  executed  bv  the 
master,  after  the  usual  recital  and  clause 
hypothecating  the  vessel  for  the  payment  of 
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the  money  julvanoed,  oontained  the  follow- 
ing danae:  "And  for  the  better  perform- 
ance ol  idl  the  covenant!  and  agreements 
herein  ocmtained,  I,  the  said  N.  B.^^  (the 
obligor),  "  for  the  consideration  aforesaid,  do 
grant,  bargain,  and  sell  the  said  ship  John, 
and  premises,  to  the  said  G.  R."  (the  oDligee)« 
*'his  executors, "  etc,  with  the  nsnal  pro- 
viso that  on  payment,  eta,  the  whole  was  to 
be  void  fh:id,  that  these  words  did  not 
destroy  the  character  or  operation  of  the 
bond.  Boberiaom  ▼.  United  Ina.  Co.,  1  D. 
160. 

Valid  bottomry  bonds  mav  be  executed  by 
the  owner  of  a  vessel  at  the  home  port»  if 
the  money  obtained  thereon  is  given  on 
maritime  risks,  and  at  the  hasard  of  the 
lender,  although  not  applied  to  the  purposes 
of  Hm  ship  or  of  the  Toyage.  Qreeisy  t. 
Waierhmm,  S6  D.  790. 

The  redted  oonsideration  of  a  bottomry 
bond  may  be  inquired  tnto^  and  oontradicted 
Vythecreditorsof  the  owner  of  the  vesseL  Uk 

TL  Emflotmimt  of  VnsBLS. 

11.  Idabllity  as  carriers  of  merchan- 
dise. —  1.  In  general  — In  the  contract  of 
affreightment  it  is  not  a  tacit  or  implied  con- 
dition that  the  ship  is  seaworthy,  as  it  is  in 
insurance.    Forbee  t.  Rioe^  4  D.  689. 

A  oontraet  to  oarry  goods  is  not  dinolved 
by  the  existence  of  temporary  obstructions 
to  the  proeeontion  of  the  voyage.  Hemd  t. 
Bajmee,  88  D.  54. 

Dangers  of  navigation  do  act  indude  daa* 
gers  arising  from  a  canal's  becoming  impsBs« 
able.    lb. 

A  vessel  supplied  with  proper  ventilators 
is  not  liable  for  damage  to  goods  caused  by 
''sweating  of  the  hold.**  MmUMmerM  v. 
Ship  AVby  Pratt,  54  D.  562. 

(ioods  receipted  for  in  good  order  found  to 
be  in  a  damaged  condition  at  the  end  of 
the  voyage  renders  the  vessel  liable,  unless 
it  can  be  shown  that  the  damage  resulted 
from  the  act  of  Ood,  inevitable  accident^  or 
the  public  enemies.    Ih. 

Artide  8204,  section  11,  of  code  of  Loui- 
siana, gives  a  shipper  sustaining  loss  through 
the  ftkult  of  the  master  or  crew  a  privilege 
upon  the  vessd  for  the  amount  of  sudi  Iom. 
Tardos  v.  Ship  TouIm,  74  D.  435. 

Where  a  cargo  is  transported  by  water, 
and  there  is  no  specific  agreement  between 
the  shipper  and  carrier  in  respect  to  the  par- 
ticular wharf  or  spot  at  the  port,  where  the 
earso  shall  be  landed,  or  any  known  custom 
of  we  port,  the  shipper  or  hu  agent  must  be 
there  ready  to  receive  the  cargo,  on  notice 
of  the  arrival  of  the  vessel,  and  upon  his 
failure  to  do  so^  the  carrier  may  treat  the 
contract  as  broken,  land  the  cargo  at  the 
usual  place,  if  there  is  any  such,  or  procure 
a  suitable  place  at  the  expense  of  the  ship- 
per, or  await  his  or  his  agent's  tardy  move- 
ments^ and  rdy  upon  obtaming  compenaatioa 
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in  an  action  for  the  breach  of  the  implied 
contract  to  receive  the  cargo  in  a  reasonable 
time.     Wordin  v.  Bemie,  85  D.  255. 

Deliveiy  is  essential  to  the.  discharge  of 
a  contract  of  afiOreiffhtment,  and  as  there  can 
be  no  ddivery  without  the  act  of  two  par- 
ties, it  is  indispensable  that  the  freighter 
should  be  apprised  when  and  where  the 
ship-owner  or  his  agent  is  ready  to  hand 
over  the  goods.  Morgan  v.  DtbhU^  94  D. 
264. 

2.  lAaMMty  (if  the  otmi^rff.— The  owner  of 
a  diip  carrying  ^oods  on  freight  upon  a  cir- 
cuitous voyage  is  bound  to  have  her  in  a 
state  of  repair  at  every  port  where  she  may 
be;  and  he  is  liable  to  the  freighter  for  any 
damage  to  the  goods  for  want  of  such  re- 
pairs, no  matter  whether  the  defect  in  the 
ship  was  kncvn  or  unknown  to  the  ship- 
owner. Putnam  v.  Wood^  8  D.  179;  WhUaU 
V.  Brig  WiUUxm,  Henry,  23  D.  483. 

Several  hogsheads  of  gin  were  received  on 
board  by  the  master  of  the  vessd,  to  trans- 
port from  Hartford  to  Boston,  at  usual 
trdght,  and  were  stowed  on  deck,  and 
thrown  overboard  by  reason  of  tempestuous 
weather.  It  was  hdd  that  the  owners  were 
liable,  unless  such  stowage  was  authorised 
by  consent  of  the  shipper,  or  by  custom. 
Barber  v.  Brace,  8  D.  149. 

Where  by  the  usage  of  the  place  goods 
shipped  on  freight  are  consigned  to  the 
master  for  sales  and  returns,  the  owners  of 
the  vessd  are  liable  for  thepayment  of  the 

froceeds  to  the  shippera.  Sfmer^  v.  Betsey ^ 
6D.268. 

Hie  oumere  <^  vesaeU  aa  carriers  art  Bdble: 
For  damage  to  goods  caused  by  improper 
stowage.  Montgamerp  v.  8hm  Atbp  iVoH; 
54  D.  562. 

For  goods  stden  on  the  v<qraga  which 
were  shipped  on  a  ocmtraet  with  the  master, 
without  toeir  knowledge,  and  which  were 
not  put  on  the  freicht  Ust,  although  one  of 
the  owners  was  on  board  as  su^ercai|(o,  but 
not  shown  to  have  been  exdusivdyattend^ 
ing  to  the  shipment  of  the  eargow  Ward  v. 
Cheen,  16  D.  437. 

For  the  master^s  negligenoe,  thou^  thej 
are  not  on  board  the  vesad  at  the  time  the 
acddent  happened,  where  the  master  entered 
into  an  agreement  within  his  authority  to 
transport  certain  goods,  and  fails,  through 
his  negligence,  to  deliver  them.  KeUg  v. 
Benedict,!^  D.tSSO, 

3.  lAMBy  ^  the  iNOiter.— Where  a  mae- 
ter  recdved  goods  on  board  under  a  oontraot 
to  deliver  them  at  a  certain  port,  and  being 
with  the  diipper  at  a  port  short  of  destina- 
tion, there  rerased  to  proceed  with  the  goods, 
the  diipper  may  replevy  or  maintain  trover 
for  the  goods.  Pufritmd  Bamk  v.  8tMe^  4 
D.  151. 

The  master  and  owners  of  a  ahip  are  re- 
sponsible for  the  goods  which  they  have 
agreed  to  eariyf  if  stdea  or  embesded  hp 
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tile  crew  or  any  other  penNm,  althofogh 
Bo  fault  or  negligenoe  may  be  impateo. 
SehieffeOn  t.  Harvey,  5  D.  206. 

The  master  and  owner  of  a  Tenel  may  be 
■ererally  held  liable  for  loss  of  goods  deliv* 
ered  for  transportation,  bat  they  cannot  be 
held  so  jointly.    PatUmv.Magralh,S3D.^. 

A  joint  aetion  el  €uaumptU  cannot  be  sns- 
tained  against  the  master  and  owner  of  a 
▼eesel,  to  recover  for  goods  destroyed  throogh 
B^ligence.    Ih, 

A  master  who  sails  a  Tessel  on  shares,  and 
not  the  ffeneral  owners,  is  liable  to  the  ship- 
per for  the  value  of  part  of  the  cargo  whicb 
was  used  for  fuel  daring  the  voyage.  Sproai 
V.  DonneU,  46  D.  103. 

The  act  of  the  master  of  a  vessel  in  sub- 
jecting cargo  to  risk  of  being  taken  and 
condemned  under  the  local  laws  of  the  port 
of  discharge  is  not  a  ground  for  the  recovery 
of  damages  against  him,  in  the  absence  of 
proof  that  the  cargo  was  so  taken,  or  that 
any  leas  resulted  therefrom.  Oaitker  v. 
Myridt,  66  D.  316. 

A  cargo  landed  before  sale  and  before 
reaching  the  port  of  destination  will  impose 
on  the  master  of  a  vessel  liability  for  charges 
of  landing  and  reshipment  to  port  of  destina- 
tion, ftnd  the  shipper  will  not  be  liable  there- 
for.   Ib» 

4.  DematUm  from  prescribed  rtmU, —  A 
deviation  from  a  prescribed  route  is  not 
justified  \fy  any  ordinary  or  temporary  ob- 
struction. On  discovering  temporary  ob- 
structions to  his  voyage,  the  master  should 
not  take  a  route  different  from  the  one 
agreed  upon,  but  should  await  their  re- 
moval, or  notify  the  shipper  of  the  imprac- 
ticabiUty  of  proceeding.  Band  v.  Baynea, 
S3D.  64. 

The  alteration  in  a  vojrage,  whereby  the 
vessel  proceeded  by  sea,  instead  of  through 
a  eana(  renders  the  cssrier  responsible  for 
the  loss  of  the  property,  although  the  canal 
was  temporarily  obstructed.    iS, 

Where  there  hse  been  unnecessary  devia- 
tion, and  injury  to  cargo  ensues,  the  master 
and  owner  of  the  vessel  are  liable  only  for 
the  diftnages  actually  resulting  from  the  de- 
via.ti<yi  or  from  a  breach  of  the  contract  of 
affreightment.  Souter  v.  Baymore,  47  D.  618. 

A  cargo  must  be  carried  according  to  the 
projected  vovage  by  use  of  every  reasonable 
HmI  practicable  method,  and  the  master  and 
(Mrners  will  be  vesponsible  for  every  act  not 
•toictlj  in  furtherance  of  this  duty.  OaUher 
V.  Myriek,  66  D.  316. 

The  right  to  have  cargo  carried  and  deliv- 
ered according  to  projected  voyage  is  supe- 
rior to  power  to  sell  vessel,  and  a  claim  for 
damages  for  a  sale  of  the  vessel  before  deliv- 
eiy  of  the  cargo  is  not  affected  by  the  fact 
that  the  shipper  knew  that  the  vessel  might 
posaibiy  be  bM,    P>. 

6.  Lon  hijfrea.'-  The  United  States  stat- 
utes of  1861,   chapter  43,   exempting    thie 
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owners  and  charterers  of  vessels  from  re- 
sponsibility for  losses  arising  from  accidental 
fires,  does  not  apply  to  expressmen  or  other 
common  carriers  who  avail  themselves  of 
steamboats  and  other  vessels  for  the  trans- 
portation of  packages  in  the  fulfillment  of 
contracts  under  which  they  assume  the  com- 
mon-Uw  liability.  HiU  Mfg.  Co.  r.  BoHm 
it  L.  R,  R.  Co,,  6  R.  202. 

A  loss  of  goods  by  fire  on  board  the  vessel 
upon  which  they  are  shipped,  the  fire  hap- 
pening by  the  neglect  of  the  corporation 
owning  the  vessel,  is  not  a  loss  mcurred 
without  the  privity  or  knowledge  of  the 
owners  of  tlie  vessel,  under  the  United 
States  statute  of  1861,  chapter  43,  limiting 
the  liability  of  ship-owners.  HiU  Mfg.  Cx 
▼.  Providence  elc  8.  S.  Co,,  18  R.  627. 

The  jurisdiction  of  a  state  court  over  an 
action  against  a  ship-owner  for  damage  to 
l^oods  by  a  fire  on  bosrd  the  Tossel,  happen- 
ing by  the  alleged  neglect  of  the  ship-owner, 
cannot  be  affected  by  subsequent  proceed- 
ings instituted  by  the  ship-owner  in  a  fed* 
eral  court  under  United  States  statute,  1861, 
chapter  43,  and  the  rules  of  practice  in  ad- 
miralty,   lb. 

Where  a  cargo  of  cotton  was  received  by  a 
carrier  for  transportation  on  an  inland  river, 
in  a  steamboat  carrying  freight  and  passen* 
gers,  and  was  destroyed  by  fire  on  the  boat^ 
the  carrier  cannot  avail  himself  of  an  exemp- 
tion from  liability  for  loss  by  fire,  if  he  ne- 
glected to  protect  the  cotton  on  deck  '*  by  a 
complete  and  suitable  covering  of  canvaa,  or 
other  suitable  material,  to  prevent  iguition  by 
sparks,**  as  required,  under  penalty,  by  act  of 
Oongreas,  '*  for  the  safety  of  the  lives  of  pas' 
sengers,"  and  this  is  so  although  the  act  was 
repealed  before  the  trial  of  the  cause.  Orey 
V.  Mobae  Trade  Co,,  28  R.  729. 

12.  Bight  to  freight. —  Freight  is  a 
compensation  for  the  traa&portation  of  goods 
from  port  to  port,  and  is  not  claimable  until 
the  voyage  is  completed.  Paiftv^^  Ins.  Co* 
V.  Bieeoe,  28  D.  219;  Origge  v.  AutUn,  16  D. 
176;  and  when  paid  in  advance  must  be  re- 
paid, if  by  reason  of  any  event  not  imput- 
able to  the  shipper  the  goods  are  not  carried 
and  delivered,  unless  there  be  a  special 
agreement  to  the  contrary.  AtweU  v.  MiUer, 
69  D.  206;  Origge  v.  Austin,  16  D.  176;  or 
unless  delivery  was  prevented  by  dangers  of 
the  sea,  or  other  unavoidable  casualties. 
Hakoereon  v.  Cole,  40  D.  &0H, 

A  ship-owner*s  right  to  freight  rests  in 
contract,  and  performance  or  excuse  of  per- 
formance of  the  conditions  of  the  contract  is 
necessary  to  entitle  him  to  freight.  Crauh 
ford  V.  WaUame,  60  D.  146. 

An  agreement  to  waive  the  right  to  re- 
claim money  paid  in  advance  for  freight  ii 
not  to  be  inferred  from  a  clause  in  the  bill  of 
lading,  stating  that  the  goods  are  to  be  de- 
livered safely,  '*  the  dangers  of  the 
cepted."    Origge  v.  Atuim,  16  D.  176. 
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Freight  on  BMrohA&ditt  lott  by  ihipwreok 
«r  fttnndini^  or  by  pixatei  or  onemiet,  eaa- 
Bofe  bo  oollooted.  And  if  whoQy  or  partly 
paid  in  advanoe,  mnat  bo  refnndod.    A, 

An  advanoe  of  froight  meana  the  aamo 
thing  as  a  payment  of  froisht  beforehand, 
and  neither  implies  a  atipmation  that  the 
amount  paid  or  advanoed  ihall  not  bo  ro- 
turned  if  the  goods  are  not  carried,    /ft. 

If  a  oarffo  is  deliyered  at  the  plaoo  of  des- 
tination, uie  whole  freight  will  be  earned, 
no  matter  how  deteriorated  in  value  by  the 
perils  of  the  sea.    Thv.  Vance,  30  D.  716. 

It  is  not  naoessary  to  transport  the  oar^ 
in  the  same  Tossel;  m  ease  of  neoessity  ans* 
log  from  vk  tnajor  daring  the  Toyage,  tho 
captain  or  owners  hare  a  right  to  repair,  if 
it  can  be  done  within  a  reasonable  time,  or 
to  employ  another  vessel  and  earn  the  freight. 
A. 

Owners  are  entitled  to  full  freight^  where, 
on  an  aooident  happening  to  the  vessel  the 
first  dav  ont  neoessitotixig  repairs,  sho  was 
repaired  within  ten  days,  and  was  ready  to 
proceed,  but  the  ohartorers  refosed  to  go  on 
with  the  voyage.    Ih, 

A  vessel  was  diartered  from  New  York 
to  St.  Domingo  and  retnm,  the  charterer  to 
pay  an  entire  snm  for  the  whole  voyage,  in 
sixty  days  after  the  retnm  of  the  vessel  to 
Vow  York.  Arrived  in  sight  of  St  Do- 
ming the  vessel  was  tamed  avray  by  a 
British  omiser,  becaose  of  a  blockade  of  Uiat 
point;  thereupon  she  returned,  with  her 
original  oargo^  to  New  York,  where  the  own- 
on  refused  to  deliver  the  oacgo  until  freight 
was  paid.  In  an  action  of  trover  to  recover 
llie  value  of  the  goods,  —  hdd,  that  no 
freight  was  duo.    8coU  v.  LAfty,  3  D.  431. 

A  blockade  of  the  port  of  destination  dis- 
■dves  the  charter-party,  and  thus  all  claim 
for  freight  under  it  must  be  given  up.  No 
fro  rata  freight  can  be  recovered,  nnloM  the 
goods  have  been  accepted  at  a  place  short  of 
tneport  of  destination.    Ih, 

Tne  master  may  save  freight  whore  the 
▼sssel  is  wrecked  or  disabled  in  the  course 
•f  the  voyage,  and  cannot  be  repaired  with- 
out great  delay  and  expense,  by  forwarding 
the  cargo  by  another  competent  vesseC 
OroM^ofi  V.  WaUafM,  60  D.  146. 

The  fact  that  a  shipper  insures  freight  is 
a  circumstance  tendins  to  show  that  ho 
assumed  risk  of  its  loss,  and  taken  in 
eonnection  with  parol  evidence  of  a  special 
agreement  that  the  freight  should  be  at  his 
ruk,  is  sufficient  to  be  submitted  to  the  jury 
as  going  to  show  an  agreement  to  that  effect, 
■uppletory  to  that  in  the  bill  of  lading.  At- 
wdfr.  MOUr,  69  D.  206. 

The  owner  of  a  vessel  who  is  also  a  carrier 
has  a  lien  upon  goods  for  their  transportotion, 
but  it  does  not  follow  that  he  who  has  the 
title  to  the  property  employed  in  the  trans- 
portation is  necessarily  the  owner  for  the 
voyage.    The  owner  of  a  vessel  may  lease  it^ 
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give  up  all  possession  and  control,  reserving 
only  rent,  and  in  that  case  the  lessee,  althoa^^ 
the  lease  assumes  the  form  of  a  charter- 
party,  becomes  the  owner  for  the  term.  Ad- 
am»  V.  Homefer,  100  D.  891. 

The  general  owner  may  let  his  ship  with 
a  mastor  and  crew  of  his  own  dioosing,  and 
if  there  is  evidence  of  intention  to  part  with 
the  possessioa,  it  is  held  tobe  ademise.  Bat 
a  covenant  that  he  shall  have  the  right  to 
appoint  the  master  to  control  and  navigate 
clearly  indicates  an  intention  not  to  trust  the 
pnmerty  in  the  hands  of  others,  but  to  con- 
trol it  by  his  own  agente  for  the  use  of  the 
ohartorer.    /& 

Whatever  agreement  existo  between  the 
consignees  of  a  cargo  and  the  charterer  of 
a  vessel,  for  an  appropriation  of  return 
freights,  the  right  of  the  master  to  collect 
them  from  the  consignees  after  delivery  to 
them  of  the  goods,  at  least  to  the  amount  due 
on  the  charter-party,  cannot  be  questioned 
The  delivery  of  the  goods  to  the  consignees, 
and  their  acceptance  of  them  under  the  bill 
of  lading,  raises  an  atmtmp^  against  them  to 
pay  f  reighte  aooordinff  to  the  stipulatiaiis  of 
the  bill  of  lading;  and  this  implied  obligation 
becomes  a  positive  one  when  the  goods  are 
received  with  notioe  that  the  freights  must  be 
paid  to  the  master,  and  not  to  the  charterer. 
Ih. 

The  consignee  and  receiver  of  a  oargo  ia 
liable  for  the  freight,  although  the  master, 
owing  to  a  dispute  with  the  person  who 
loaded  the  vessel  about  the  price  of  trimming 
the  cargo^  sailed  without  signing  the  biU^ 
lading;  and  he  cannot  deduct  that  price  from 
the  freight     HcUek  v.  Twker,  34  K,  707. 

18.  — — *  and  how  enforced.  —A  con- 
signor who  is  the  owner  of  goods  shipped  by 
general  ship  is  liable  for  the  freight,  inde- 
pendent of  the  bill  of  lading,  and  iHiether 
the  ownership  appears  upon  the  face  of  sudi 
bill  or  not    QrcuA  v.  Wood,  47  D.  162. 

An  owner  shipping  goods  is  not  released 
from  liabilitv  for  freight  on  them  by  a  clause 
in  the  bill  of  lading  which  provides  that  the 
consiffnee  shall  pay  it,  where  the  goods  have 
been  delivered  by  the  captain  without  pay- 
ment having  been  made.   Ih, 

Where  a  master  of  a  vessel  tekes  in  pay- 
ment of  freight  a  bill  of  exchange  drawn  by 
the  consignee  on  the  consignor,  who  is  tiie 
owner  of  the  goods,  and  the  bill  is  by  hint 
dishonored,  snch  owner  is  not  released  from 
his  original  liabilitv.     lb. 

A  msater  is  not  bound  at  his  peril  to  en« 
force  payment  of  freight  from  consignees. 
He  may  waive  his  right  of  lien,  deliver 
the  goods  without  receiving  payment  of  the 
freight,  and  yet  his  right  to  resort  to  the 
shipper  for  compensation  still  remains.  Woo^ 
Urr.  Tarr,  85  U.  707. 

A  shipper  named  in  a  bill  of  lading  is  liable 
to  the  carrier  for  freight,  although  he  doee 
not  own  the  goods,  and  the  oarrier  haa  waived 
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bit  lien  npon  them;  m  he  is  the  party  with 
whom  the  owner  or  master  enters  into  the 
contract  of  affreightment.    Ih. 

Partners  in  the  earnings  of  a  Tessel  shoaHl 
all  he  joined  in  en  action  to  reooTor  freight 
earned     Dmmdl  ▼.  WaUkt  88  D.  361. 

14.  I«i6nforfroight.^Theri^httore* 
tain  goods  for  freight  does  not  exist  where 
the  partiee  have  ezpMssly  resnlated  the  time 
and  manner  of  paving  freight,  in  a  charter- 
party,  and  especially  if  the  cargo  is  deliyer- 
ahle  before  the  arritral  of  the  periods  of 
payment.    ChaiMer  ▼.  Bdden^  9  D.  193. 

The  master  of  a  reesel  has  a  general  lien 
on  his  cargo  for  freight  and  diarges  which 
passes  by  assignment  Bherm  t.  Coffin^  22 
b.  551. 

Trover  cannot  be  maintained  against  the 
assignee  of  the  master,  who  has  j^tid  or  be- 
come  responsible  for  the  freight  and  charges 
in  such  a  case,  before  payment  or  tender  uy 
the  plaintiff  of  the  amount  of  the  lien.   Ih, 

The  snbaeqaent  fravdnlent  conduct  of  the 
master,  in  relation  to  the  goods,  cannot  di- 
vest or  affect  the  lien  previously  acquired  by 
his  assignee,    lb. 

Such  a  lien  is  not  waived  by  the  assignee 
Vy  mere  failure  to  aesert  it  when  the  goods 
are  demanded,  unless  he  distinctly  puts  his 
right  to  hold  them  upon  some  other  ground. 
/&. 

A  vendor  is  UaUe  for  freight  and  charges 
OB  goods  stopped  In  tramaitu^  while  on  bowd 
a  ship  belonging  to  his  vendee,  and  the  latter 
has  a  lien  on  the  goods  for  the  samsb  New' 
Jboffv.  Ftffyas,  SS  D.  617. 

A  lien  for  freight  is  not  lost  if  the  goods 
be  taken  from  the  possession  of  the  owners 
te  invUum^  or  by  operation  of  law.    Ih* 

The  vendor  cannot  set  off  against  a  lien 
for  freight,  any  claim  of  his  against  the  estate 
ef  his  vendee,  after  a  commission  in  insol* 
vency  has  issued  upon  such  estate.  Ih, 

A  master  el  a  ship  has  a  lien  on  the  cargo 
for  freight  to  be  paid  thereon,  and  is  not 
bound  to  part  witii  any  of  the  goods  until 
entire  freight  is  paid.  Fivtfiingham  v.  Jen- 
Amm,  62  D.  286. 

Offering  to  give  good  security  for  the  pay- 
ment of  freight  is  not  payment.     Ih. 

The  ileiivery  of  a  part  of  goods  shipped 
under  one  bill  of  lacfing  to  consignee  ooes 
not  defeat  lien  on  remainder  for  whole  of 
unpaid  freight.     Ih, 

The  delivery  of  a  cargo  and  the  payment 
of  freight  are  concurrent  acts,  ana  neither 

Crty  is  obUged  to  perform  without  the  other 
ing  ready.     76.  • 

A  cargo  of  ice  arrived  at  Washington, 
Diitrict  of  Columbia,  in  the  middle  of  July. 
The  consignee,  wishing  to  inspect  it  before 
paying  frught,  propoeed  to  the  master  of  the 
>1  to  proceed  to  deliver  on  receipt  of 


the  freight  as  fast  as  delivered,  or  to  land 
the  cargo,  and  store  it  in  a  convenient  ice- 
iMuse  OT  the  ooosignee  on  the  wharf.    The 
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master  refused  to  do  either,  demanding 
freight  in  full  before  delivery*  The  con* 
signee  refused  this,  and  in  consequence  of 
the  disagreement  the  ice  melted  in  the  vee- 
eeld.  HeU,  that  the  master  was  liable  for 
the  loss.  Barker  v.  Schooner  B,  M,  WrigkL 
47  R.  234. 

15.  Freight  pro  rata.  —  Pro  rata  freight 
is  earned  only  where  there  is  a  voluntary  ac- 
ceptance at  an  intermediate  port  justifying 
the  inference  that  further  carriage  was  dis- 
pensed with.  Weetem  Ikuntp.  Q>.  v.  Boyt, 
25  R.  176;  Huni  v.  HaateO,  41  D.  887;  CTraf 
V.  Wain,  7  D.  642;  Welch  v.  Hieke,  16  D.  443; 
Crawford  v.  WiUiams,  60  D.  146;  Coffin  v. 
Storer,  4  D.  54. 

The  master's  refusal  to  repair  his  ship^  or 
to  procure  others  and  send  on  the  goods, 
entitles  the  owner  to  receive  the  goods  at 
the  intermediate  port  without  paying  fraight 
pro  rata,     Welch  v.  Hieke,  16  D.  44.1. 

Where  a  master  at  first  refused  to  repair 
the  ship  and  proceed  with  the  voyage,  or  to 

Erocnre  other  veeeels  and  forward  the  good% 
ut  afterwards  consented  to  repair  and  pro- 
ceed, under  circumstances  calculated  to  ex* 
cite  doubts  of  his  sincerity,  and  the  owner 
then  received  his  goods,  it  is  for  the  jury  to 
decide  whether  the  offer  to  repair  was  iona 
JieUf  and  the  acceptance  was  voluntary,  so 
as  to  entitle  the  ship  to  pro  rata  freight.   Ih, 

Where  freight  is  to  be  paid  after  the  re- 
turn of  a  vessel  from  a  voyage,  her  return 
is  a  condition  precedent,  and  freight  pro 
rata  iUnerie  is  not  demandable  if  the  vessel 
does  not  return.  HamOUm  v.  Warfield,  20 
D.448. 

A  contract  is  indivisible  in  such  ease,  the 
freight  depending  on  the  performance  of  the 
whole  voyage,     ih. 

If  "dangers  of  the  sea"  are  excepted  in 
the  charter-partv  in  such  case,  pro  rofe 
freiffht  is  demandable  if  the  loss  occurs  from 
such  dangers,  but  not  otherwise.    Ih, 

An  agreement  to  pay  pro  raia  freight  in 
case  of  loss,  in  such  a  charter-party,  refers 
only  to  a  loss  by  perils  of  the  sea.     Ih, 

The  owner  or  master  of  a  vessel  is  not  en- 
titled to  freight  pro  rata  on  the  cargo,  where 
hia  vessel  is  wrecked  on  the  voyage,  and  he 
transships  the  goods  and  forwards  them  te 
their  destination  under  a  contract  for  freight, 
which  the  owner  of  the  goods  is  compelled  to 
pay,  largely  exceeding  the  original  freight 
for  the  whole  voyage.  Cremtfcrdr,  WUikSnef 
60  D.  146. 

16.  Average  and  contribution. — 
1.  OeneraUy,  —  Elements  of  a  general  aver- 
age are  a  purpose,  a  means,  and  a  result; 
a  design  to  avert  a  common  danger  by  a  vol- 
untary sacrifice,  the  issue  of  which  is  suo- 
cessful.     Nimkk  v.  Holmee,  64  D.  710. 

The  freight  actually  gained  or  earned  al 
the  time  a  voyage  is  broken  up  should  be  the 
basis  for  estimating  a  rule  of  contribution* 
Maggrath  v.  Church,  2  D.  173. 
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Upoo  a  contract  of  affreightmeiiti  where 
the  ahipper  aMames  the  perila  of  the  sea, 
and  the  owner  is  to  receive  a  share  of  the 
profits  in  lieu  of  freight,  if  damage  be  caused 
by  the  perils  of  the  sea,  the  loss  is  to  be  de- 
dncted  out  of  the  profits,  so  ss  to  be  sus- 
tained by  the  owner  and  freighter  jointly. 
Puimam  T.  Wood^  3  D.  179. 

If  a  vessel  be  captured  during  her  Toyaffe, 
the  freight  will  be  chargeable  up  to  the  <&y 
of  auch  capture,  in  a  settlement  of  propor> 
tiott  for  general  average.  LwveKWorik  t. 
Deln/eld,  2  D.  201. 

The  amount  on  which  a  general  average, 
in  ease  of  capture,  is  to  be  calculated,  is  tiie 
first  cost  or  invoice  price  of  the  cargo,  and 
charges  at  the  port  ofdeparture;  on  we  ves- 
sel, four  fifths  of  its  value  at  the  same  place; 
and  on  the  freight^  at  one  half  agreed  to  be 
paid.    lb. 

The  adjustment  of  a  general  average  made 
bv  a  broker  on  the  protest  and  evidence  fur- 
uahed  by  the  master  may  be  set  aside  at 
the  suit  of  owners  of  goods,  by  showine  the 
enlpable  negligence  or  want  of  skill  o?  the 
master.     Chamberlain  v.  Be^  29  D.  606. 

The  master,  on  an  adjustment  of  general 
ttverage,  has  a  lien  upon  goods  liable  for 
eontnbutioii.    /&. 

Evidence  that  a  shipper  had  received  from 
■nderwriters  the  amount  for  which  goods 
lost  were  insured  is  not  relevant,  in  an  ac- 
tion by  the  shipper  against  the  owners  of 
the  vessel  for  general  average,  nor  is  the 
amount  so  received  evidence  of  the  value  ofi 
the  goods.    Nimldt  v.  HolmM,  64  D.  710. 

In  an  action  on  a  general  average  bond  it 
is  a  good  defense  tnat  the  loss  was  ooca- 
■ioned  by  the  unseaworthiness  of  the  vesseL 
Ckeraw  ^  8.  R,  IL  Co.  v.  Broadnax,  68  R. 
733. 

2.  Whai  are  mtbjeeU  qf.  —  Birpenses  in- 
eorred  for  seamen's  wages  and  subsistence 
are  items  of  charge,  proper  to  be  included 
in  the  adjustment  of  general  average.  Barker 
V.  BaUimareetc.  R.  R.  Co.,  10  R.  726;  Leap- 
emoorth  v.  DtlafiM,  2  D.  201. 

Damage  by  application  of  vrater  or  steam 
in  extinguishing  a  fire,  or  by  tearing  up  part 
of  the  vessel  in  order  to  get  at  it,  such  fire 
not  being  caused  by  fault  of  the  crew,  is 
general  average,  whatever  the  means  used 
to  extinguish  the  fire  may  be,  whether  by 
fire-engines  on  land,  or  by  means  of  steam, 
or  by  scuttling  the  vesseL  Hinuck  v,  Uolmea, 
64  D.  710. 

Where  a  veiMl,  In  consequence  of  dam- 
ages, was  obliged  to  seek  a  port  of  safety  in 
order  to  refit,  the  wages  and  provisions  from 
the  moment  of  bearing  away  to  the  period 
of  setting  out  again  on  her  original  voysAO 
oonstitute  a  subject  of  general  averase,  the 
proportion  of  which  may  be  recovered  in  an 
action  of  asBumptU,  by  the  owners  of  the 
ship  against  the  proprietors  of  the  cargo; 
and  oonsequently  it  is  a  charge  for  which 


the  insurers  on  the  cargo  are  liable.  Watdm 
V.  Le  Roy,  2  D.  236. 

No  contribution  is  allowed  for  goods 
shipped  on  deck,  and  which  had  been  thrown 
overboard,  nor  is  the  ovmer  of  the  vessel 
liable  ss  a  carrier  for  the  value  of  such  goods. 
8mUhr.  Wright,  2D.  162. 

General  average  for  the  voluntary  sacri- 
fice of  a  cargo  of  lime,  by  scuttling  a  vessel, 
cannot  be  cudmed  where  the  lime  was  of  no 
value,  there  being  no  possibili^  of  saving 
it     CrocheU  v.  Dodae^  28  D.  17a 

Where  a  ship  disabled  by  stress  of  weather 
puts  into  an  intermediate  port,  and  from  her 
necessities  part  of  the  cargo  is  sold  at  a  loss, 
its  whole  amount  is  not  general  average,  but 
only  such  proportion  as  the  general  average 
charges  bear  to  the  whole  amount  disbursed. 
HoMam  V.  SU  Louii  Perpeiuai  In$.  Co.,  66  D. 
691. 

When  a  vessel  puts  into  a  port  of  distress, 
and  there  transships  a  portion  of  her  cai^o, 
the  freight  paid  tne  substituted  bottom  is 
not  an  expense  or  loss  to  be  contributed  for 
in  general  average,  where  the  transshipment 
is  made  for  the  purpose  of  earning  full 
freight.  Bugg  v.  BalUmort  ^  C  8m3t.  etc 
Cb.,  6  R.  426. 

A  bark  being  in  inevitable  danger,  with* 
out  her  fault,  of  collision  with  a  steamer, 
changed  her  course  so  as  to  strike  the 
steamer  stem  on,  thereby  probably  saving 
herself  from  being  sunk  with  her  cargo,  lu 
consequence  of  the  collision  she  was  obliged 
to  go  for  repairs  into  a  port  of  a  country 
where  the  duty  of  a  steamer  to  keep  out  of 
the  way  of  a  sailing  vessel  was  not  reoog« 
nised,  and  where  she  was  compelled, 'at  the 
suit  of  the  owner  of  the  steamer,  by  a  decree 
of  court,  to  bear  half  the  damage  to  both  ves- 
sels, and,  therefore,  to  pay  a  certain  sum  totiie 
steamer.  In  a  suit  In  equity  bv  the  owner  of 
the  bark  against  the  owners  of  her  cargo  for 
contribution,  —  held,  that  neither  the  ex- 
penses of  the  repairs  rendered  necessary  by 
the  collision,  nor  the  sum  paid  to  the 
steamer,  nor  the  costs  of  defending  the  suit, 
was  a  subject  for  general  avera^d.  Bmerp 
V.  HuntingUm,  12  R.  725. 

If  a  tire  in  a  vessel  at  a  dty  wharf  is  ex* 
tinguished  by  the  city  fire  department,  acting 
I  under  municipal  authority,  and  not  st  the 
j  request  or  direction  of  the  ship- master,  the 
cargo  saved  is  not  liible  to  contribute  to  a 
general  average  loss.  WamnUta  MilU  v. 
Old  Colony  Sieamh.  Co.,  60  R.  326. 

All  damage  directly  resulting  from  a  jet* 
tison  should  be  contributed  for,  though  it 
happen  to  articles  described  as  perishable, 
and  which  remain  in  specie.  Maggraik  v. 
Church,  2  D.  173. 

Goods  shipped  on  deck  and  lost  by  jetta* 
SOD  are  not  entitled  to  the  benefit  of  geneiml 
average.  Oram  v.  Aiken,  29  D.  603;  Dodge 
V.  Barlol,  17  D.  233. 

Nor  does  the  fact  that  it  Is  eostomary  for 
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Teasels  plying  between  the  porta  between 
which  the  plaintiff 'a  gooda  were  being  tnna- 
ported,  to  cany  merchandiae  on  deck  when 
the  h(Ud  ia  full,  entitle  the  plaintiff  to  con- 
tribotion  from  the  owner  of  the  TeaaeL 
Oram  t.  Aihen,  29  D.  503. 

Nor  doea  the  payment  of  fall  freight  for 
goods  atored  on  deck  entitle  their  owner  to 
contribution  if  they  are  lost  by  jettiaon.    Ih, 

Jettisoned  goods  stowed  on  deck  of  a 
•teamer  navigating  Long  Island  Sound  are 
entitled  to  the  benefit  of  general  average, 
especiaUy  if  it  is  the  usage  to  stow  gooda  on 
deck.     Aarri$  y.  Moody,  86  D.  375. 

All  property  on  board  a  vessel  at  time  of 
Jettiiion  is  liable  to  oontribntion,  except  that 
attached  to  the  persons  of  the  passengers. 
ib. 

Bank  biUa  on  board  a  steamer,  for  trans- 
portation, at  the  time  of  jettison,  are  prop- 
erty, liable  to  contribute  to  the  general 
average  loss,  although  they  are  carried  in  a 
crate  lor  the  owners  oy  an  express  company, 
which  by  agreement  pays  the  owners  of  the 
steamer  a  ued  sum  annually  for  carrying  a 
certain  number  of  crates  with  their  contents* 
lb. 

17.  Ohazter-psrties;  their  form,  ek- 
•oation,  and  validity.  ^-  A  vessel  may  be 
chartered  for  a  voyage  or  for  a  time  certain, 
without  an  instrument  in  writing.  Taggard 
V.  Loring^  8  D.  140.  And  the  parol  charterer, 
not  the  general  owner,  is  answerable  to  the 
shipper  of  goods.  Tkompnn  v.  HavuUon, 
23  D.  619. 

18.  interinretatloii  and  effect.  — 

Wheie  a  vessel  is  chartered  for  a  voyage  out 
and  home  for  an  entire  sum,  payable  on  her 
retnm,  her  return  ia  a  condition  precedent 
to  entitle  the  owner  to  freight;  and  if  the 
vessel  is  lost  before  commencing  the  home- 
wurd  voy&ge,  no  recovery  can  be  had,  either 
en  the  chtfter-oarty  or  on  an  implied  as- 
mtmpod  for  the  freight  of  the  outward  voy- 
age. Nor  if  the  freighter  had  accepted  the 
4Mitward  cargo  could  he  have  recovered  a 
pro  rtUa  freight,  because  of  the  entirety  of 
the  contract.     Penoytr  v.  HcUlett,  8  D.  239. 

Where  a  charter-party  stipulated  that  '*  if 
the  veaael  entered  the  port  of  Lisbon,  the 
voyage  ahould  de  determined,"  and  the  ves- 
ael  having  arrived  at  the  outer  port  of  Lis- 
bon, remained  a  short  time,  and  then 
proceeded  to  another  port,  —  Jteld,  to  be  a 
question  of  fact  for  the  jury  whether  the 
voyage  waa  thereby  terminated.  Ooddard 
V.  Buhw,  9  D.  663. 

The  hire  or  rent  of  a  vessel  ia  due,  when 

it  depends  alone  on  the  will  of  the  hirer  or 

.  lessee  to  enjoy  the  thing,  or  when  he  has  not 

been  prevented  from  eujoyixig  it  by  the  les- 

aor.     Tio  v.  Vance,  30  D.  715: 

19.  TigkLim  and  liabiUties  of  the 

parties.  —  1.  Oenerally,  —  Where  a  vessel 
u  chartered  without  an^  limitation  of  time, 
«t  ia  an  indefeaaible  hirmg  for  every  voyage 
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undertaken  before  notice  from  the  owner  ot 
hia  intention  to  pnt  an  end  to  the  contraok 
(htOtr  V.  fTttuor,  17  D.  38S. 

Facta  held  not  to  render  a  charterer  and 
owner  partners.     Ih, 

A  captain  who  ia  unable  to  obtain  the 
cargo  intended,  on  acoonnt  of  hia  veasel 
being  ordered  away  by  the  officers  of  the 
government,  ia  at  liberty  to  act  upon  his 
best  judgment  for  the  interest  of  ul  con- 
oemed,  and  obtain  a  cargo  at  another  place. 
BeMon  V.  Atvoood,  71  D.  611. 

Defendant  hired  the  plaintiff's  barge. 
with  captain  and  crew,  for  ten  months,  used 
her  three  montha,  and  abandoned  her  at  a 
dock,  where  she  remained  three  months  suf- 
fering from  exposure.  The  plaintiff  notified 
the  defendant  that  unless  he  used  the  barge 
the  plaintiff  would  do  so  for  the  reat  of  the 
term,  crediting  him  with  the  net  earnings. 
Defendant  miuie  no  response.  Held,  that 
plaintiff  could  recover  the  amount  unpaid  on 
the  contract,  less  such  net  earnings.  Johntom 
V.  Meeker,  48  R.  609. 

2.  LiabOUy  of  the  eharierer,  —  When  a 
vessel  chartered  for  a  voyage  becomes  die- 
abled  by  an  accident  while  loading  the  carffo^ 
the  freighter  will  not  be  bound  bound  oy 
the  chaAer  contract,  unleaa  she  ia  repaired 
and  rendered  fit  for  the  voyage  within  a  rea- 
sonable time,  of  which  the  jury  are  the 
proper  judges.    Purvis  v.  Turmo,  2  D.  664. 

The  shipper  should  look  to  the  charterer 
in  case  «of  loss,  and  this  rule  ia  the  aame, 
whether  the  general  owner  ia  to  receive  of 
the  charterer  a  proportion  of  the  profits  for 
the  nse  of  the  vessel,  or  ia  to  receive  a  de- 
terminate sum.  Thumpeon  v.  Hamilton,  23 
D.  619. 

The  refusal  of  a  foreign  government  to 
permit  a  captain  to  take  a  car^o  does  not  re- 
lieve the  charterers  from  liability  to  the  own- 
ers for  a  failure  to  do  so»  where  the  charter- 
party  fails  to  provide  for  such  a  contingency. 
Benson  v.  Atwood,  71  D.  611. 

Damages  for  a  freighter's  failure  to  anp> 
ply  a  cargo  according  to  the  terms  of  the 
charter-party  are  to  be  ascertained  by  the 
jury,  according  to  the  liberal  principles  of 
interpretation  usually  applied  to  commercial 
contracts,  upon  consideration  of  all  the  cir- 
cumstances, and  of  the  real  injury  sustainod 
by  the  owners,     lb. 

A  second  charter-party  executed  by  the 
owner  after  a  breach  of  the  first  does  not 
relieve  the  charterer  from  the  consequences 
flowing  from  their  breach  of  the  first.     Ib. 

3.  Liability  qf  the  owner.*  ^  The  general 
owner  of  a  vessel  hired  by  another  for  a  par- 
ticular voyage  by  a  contract  of  charter-party, 
stipulating  that  the  hirer  is  to  have  the  ex- 
clusive possession  and  management  of  the 
vessel,  and  the  exclusive  prohts  of  the  voy- 
age, is  not  liable   for  the   non-delivery  of 

*  Liability  of  owner  of  veasel  when  it  is  hired 
to  another,  see  note,  18  D.  87-40. 
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foode  shipped  for  iiich  Toyage  after  the  ex- 
eeatlon  of  the  oharter-pe^.  PUHn  v. 
Brainerd,  13  D.  79. 

Falae  colon  held  oat  hy  the  owner  indxi- 
fling  a  reaaonable  belief  in  the  shipper  that 
the  Teasel  will  sail  on  the  owner^  acoonnt 
and  nnder  his  direction  will  render  him  lia- 
Ue,  even  wtthont  any  frandulent  intent  on 
hispart.    /&. 

Where  the  ohartering  and  anrrtnder  of 
aontrol  and  possession  of  the  vessel  are 
clearly  proved,  althongh  the  enstom-honse 
papers  showing  ownership  of  the  same  are 
not  changed,  it  will  not  be  sufficient  evi- 
denoe  to  show  a  frandnlent  intent  on  the 
owner's  part,  or  to  warrant  a  reasonable  be- 
lief that  he  is  interested  in  the  Toyage^  to 
prove  that  he  was  introdaced  by  the  char* 
varer  to  certain  merchants  as  owner,  and  did 
Aot  disclaim  any  concern  in  the  voyage,  but 
made  inquiries  as  to  the  prospeet  of  procur- 
ing freinit  from  said  merchants.    lb. 

80.  Deaiiunragtt.  —  A  delay  in  a  voyage 
oansed  by  a  failure  of  the  charterers  to  fi^ 
niah  orders,  and  bv  their  default  in  furnish- 
ing a  cargo  according  to  the  terms  of  the 
eharter-purty ,  is  a  proper  subjeot  of  damages. 
BautM  V.  Atwood,  71  D.  611. 

In  estimating  damage  for  a  delav  and  loss 
of  time,  the  sum  agreed  upon  aa  demurrage 
ia  properly  left  to  the  jury  as  frima  facie 
evidence.    lb. 

Lay  days  provided  for  in  a  eharter^party 
should  be  allowed  a  charterer,  who,  failing 
to  load  according  to  the  terms  of  the  con- 
tract, is  souffht  to  be  charged  for  the  extra 
time  and  deuy  in  obtaining  another  cargo. 
/& 

The  time  consumed  in  bringing  a  vessel 
nearer  home  will  not  be  charged  to  the  de- 
fendants, where^  failing  to  obtain  a  cargo 
at  the  port  of  destination,  aooordinff  to 
ihM  terms  of  the  charter-party,  she  sails  to 
another  port  for  another  oarga    lb. 

The  oost  of  advertisement  and  protest 
made  bv  a  captain,  to  find  out  who  the 
agent  of  the  coarterer  ia,  ia  allowable  in  an 
aotion  for  dela^  in  a  voyage,  through  the 
charterer's  failing  to  have  an  agent  from 
whom  the  captain  ia  to  receive  orders,  ae- 
oording  to  the  terms  of  the  charter-party; 
tnch  cost  is  not  oovered  by  an  allowance  for 
demurrage.     lb. 

Demurrage  includes  the  hire  and  mainte- 
nance of  the  crew;  and  in  enaction  for  delay 
through  the  owners  having  no  agent  at  the 
port  from  whom  the  captam  can  receive  or^ 
aers,  where  the  captain  has  to  pa^  a  bonua 
to  a  crew,  which  he  discluuraes  m  oonae* 
ouenoe,  such  sum  cannot  be  cudmed  in  ad« 
^ition  to  the  demurrage.    lb. 

The  expense  of  hirmg  an  additional  crew 
and  port  charges  must  tall  on  the  charterer, 
where  there  is  no  one  from  whom  the  cap- 
tain can  receive  orders  at  the  port  of  desti- 
nation, and   he  ia   ordered   away  by  the 


government^  and  sails  for  another  port^ 
where  he  ia  compelled  to  pa^port  eharge% 
and  hires  another  crew  at  additional  expense^ 
in  consequence  of  his  own  crew  leaving,    lb, 

Demurrase,  strictly  speaking,  is  a  sum  of 
money  due  by  an  express  contract  for  the  do* 
tention  of  a  vessel  in  loading  or  unloadins  one 
or  more  days  bevond  the  time  allowed  for 
that  purpose  in  the  charter-party.  Wordim 
T.  Mentis,  85  D.  266. 

Demurrage  being  a  certain  sum  due  by 
force  of  an  express  contract,  general  asmmo- 
•i«  will  Ue  for  It.    lb. 

Damages  in  the  nature  of  demurrage  are 
recoverable  for  the  detention  of  a  vessel  be- 
yond a  reasonable  time  in  unloading  only, 
where  there  is  no  express  stipulation  to  pay 
demurrage.  Such  dama^  are  recoverable 
for  a  breach  of  the  impbed  contract  of  the 
shipper  that  he  will  receive  the  goods  in  a 
reasonable  time,  and  can  be  recovered  only  ia 
special  oMumptiL    lb. 

Damages  in  the  nature  of  demurrage  can- 
not be  recovered  for  an  unreasonable  delay 
to  a  vessel  in  discharging  her  oargo^  when 
•such  detention  is  caused  by  an  acddental 
and  unexpected  accumulation  of  vessels  at 
the  same  dock  where  all  must  discharge  and 
where  each  in  turn  does  discharge  her  cargo. 
lb. 

The  oonm^ee  of  a  vessel  ia  not  liable  for 
demurrage  if  the  bill  of  lading  contains  no 
provision  for  the  payment  thenof ;  and  oer> 
tainly  not  if  he  assigns  the  bill  of  lading  be* 
fore  any  of  the  cargo  has  been  delivered^ 
Qagt  V.  iforee^  90  D.  166. 

A  contract  to  deliver  freight  at  a  port 
implies  at  a  wharf  or  other  convenient  or 
oustomary  place  of  discham;  and  where  a 
master  was  unable  to  bring  oja  vessel  to  any 
wharf  for  several  days  on  account  of  ice,  — 
hM^  that  he  was  not  entitled  to  demurrage 
for  such  delay,  although  he  notified  the  con* 
signee,  and  althongh  the  consignee  made  a 
way  through  the  ice  for  another  vesseL 
Hodffdon  v.  New  Havm  etc,  B.  E,  Co.,  3S 
R.21. 

21.  DatiM  and  liabilitiea  aa  car- 
riers of  paMengers.— The  law  of  the 
place  where  a  contract  is  to  be  performed 

Soverns,  althongh  the  law  of  the  person'a 
omicile  against  whom  the  contract  ia 
sought  to  be  enforced  differs;  and  where 
the  owner  of  a  ship,  residing  in  New 
Orleans,  had  sent  her  to  carry  passengere 
from  Vera  Cms  to  Havana, — neid,  that 
contracts  made  by  the  mastw  within  the 
scope  of  his  authority  were  binding  upon 
the  owner,  and  that  the  same  wars  gov- 
erned by  the  laws  of  Mexico.  Arayo  v. 
OwrrtU,  20  D.  280. 

The  owner  of  a  vessel  is  liable  for  tha 

torts  of  the  master,  within  Ihe  scope  of  his 

employment^  according  to  the  laws  of  the 

country  where  the  same  are  committed.     IK 

The  master  is  liable  as  for  a  breach  ol 
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tointfda  tiM  pwiiigiri,  bj 
erew,  when  Incited  oy  hia. 
•tmli,  26  D.  197. 

The  ownere  ef  n  ▼■■■!  are  liable  fer  all 
traaohea  of  ^tj  ef  the  maeter  in  hia  eon* 
daet  towarda  paMengeta.    /k 

The  eontrafll  ef  paange  ia  broken  br  de- 
priring  the  paaeenfeia  ef  the  vae  of  the 
eaUn,  or  by  iailiire  to  famiah  tiiem  with 
the  atipniated  food,  or  by  the  permitting 
them  to  be  moleated  by  the  eeamen.    i& 

The  ownera  of  a  Yemel  are  liable  for  the 
maator'a  breaohea  of  the  oontraot  of  freight 
er  of  peMBge,  and  may  be  held,  therefore, 
for  ■Qoh  brwohee,  though  they  are  inyohred 
in  tortiona  aeta,  and  thoagh,  by  the  law  of 
the  oontraot^  the  owner  is  ezooMd  from  the 
eonaeqneneee  of  the  maater'e  torta.    /ft. 

Female  paasengera  stipplate,  in  addition^ 
for  exemption  frcmi  mde,  indeoenti  or  bmtal 
behaTior.    75. 

88.   and  thoir  baggaga  —  The 

master  of  a  Yeisel  ia  bound  to  take  oare  of 
the  effecta  of  a  pemenger  who  dies  on  board, 
and  ho  ia  liable  for  a  milnre  to  do  lo.  8ach 
habiUty  ia  not  limited  to  the  rahie  of  the 
▼easel  and  freight  earned.  Malpka  ▼.  Jfo- 
Kowm,  20  D.  27$. 

WheUier  the  owner  and  master  of  a  yessel 
are  li^le  for  money  brought  on  ship-board 
in  a  trunk  without  their  imowledge,  omcbtb. 

98.  Oontraets  for  towagv,  gm- 
erally.  — A  signal  for  a  tow-boat,  and  its 
arrival  in  response,  do  not  constitute  a  oon- 
traot between  the  signaling  vessel  and  the 
tow,  by  which  the  former  engages  to  be 
towed  by  the  latter  to  her  place  m  destina- 
tion.    (Uarkr.  Oi^ord,  26  D,  511. 

Towing  of  a  vessel  ia  '*  transportation  of 
property,  within  the  meaning  of  the  Cali- 
forma  statute  giving  a  right  of  action  for 
malperformaooe  or  non-perforroance  of  oon- 
tracta  for  tranaportation.  WkiU  v.  Jfory 
iliM,  06  D.  02S. 

The  interpretatioD  of  a  contract  between 
a  towing  oompanv  and  the  master  and 
owner  of  a  boat  to  do  towed,  the  relatione  of 
the  ]jartiea,  and  their  relative  rights  and  ob- 
lil^tions  are  queetiona  of  law  ana  not  of  fact. 
Arctic  Fin  Inc.  Co.  v.  Auctin,  26  R.  221. 

The  defendant  contracted  to  tow  the 
plaintiff's  barge,  b^  means  of  a  steam-tug; 
from  &.y  City,  Miiihigan,  to  Buffalo,  New 
York.  After  the  voyage  had  been  conn* 
menoed,  and  been  nartly  performed,  it  was 
Tdnntanly  suspended  and  delayed  by  the 
defendants,  the  barge  during  the  dolay  be- 
ing ezpoeed  to  none  of  the  perils  peculiar  to 
the  voyage.  After  the  voyage  was  resumed, 
and  while  it  was  being  du^  prosecuted,  a 
storm  waa  enoonntered  by  which  the  barge 
wae  lost.  Held,  that  the  defendants,  by  the 
mere  fact  of  the  dela>L  did  not  become  re- 
sponsible for  the  loss  cf  the  barge,  although 
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the  delay  waa  nnreaaonable  and  nnnecessary^ 
and  althoogh,  aa  the  event  proved,  the  barge, 
but  for  we  delay,  would  probably  have 
been  safely  towed  to  its  place  of  destination. 
In  snob  case,  the  storm  must  be  regarded  aa 
the  proximate  and  the  delay  as  only  the  re- 
mote canae  of  the  loss.  DeuUcU  v.  Ballam' 
fm^,  18  R.  264. 

84.  Xdability  of  tow-boats  as  com- 
mon  carriers,  generally.  —The  owner  of 
a  tug-boat  ia  Uable  as  a  common  carrier,  it 
seems,  in  the  towage  of  vessels.  WhUe  v. 
TTic  Mar^  Ann,  66  D.  623L  Contra,  Korfrli 
V.  Bigley,  29  R.  436. 

A  tow-boat  used  in  towing  bai^^  or  other 
waterHsraft,  which  are  loaded  with  frei|[hl^ 
from  one  point  to  another  on  the  river,  u  a 
common  carrier,  and  the  persons  owning 
such  tow-boat,  who  undertake  to  tow  a 
barge  loaded  with  freight  or  merchandise, 
from  one  given  point  to  another  on  the  Mis- 
sissippi River,  first  giving  a  bill  of  lading  for 
the  transportation  of  the  cargo  on  boara  of 
the  barge,  are  liable  for  the  delivery  of  the 
cargo  at  tiie  port  of  destination,  the  same  aa 
if  it  had  been  placed  on  board  the  tow-boat 
herself.  Bntccff  v.  Mice,  VdUai  Tranun.  (Jcp 
18  R  120. 

The  use  of  reasonable  oare  and  diligence 
only  is  required  of  one  who^  without  ex- 
pressly agreeing  to  insure  against  all  losses 
or  injuries  that  may  arise,  undertakea  to 
tow  a  vsasel  out  of  a  harbor,  through  the 
ice  therein;  such  contractor  is  not  liable  to 
the  same  extent  aa  a  common  carrier.  Pa. 
dc  Nov.  Co.  V.  Dandridgc,  29  D.  643;  Leon- 
ard  V.  Hendrkkmm,  66  D.  687;  WhiU  v.  Tkc 
Mary  Ann,  66  D.  623;  Bu$§^  v.  Mice  VaOeg 
Trancp.  Co.,  18  R.  12a 

Plaintiff  employed  C,  who  waa  the  owner 
of  a  scow,  to  transport  thereon  cattle  and 
horses  across  the  St.  Lawrence  River.  C. 
employed  defendant,  who  waa  the  owner  of 
a  tug,  to  tow  the  scow  across.  The  plaintiff 
had  knowledge  of  the  employment  of  do* 
fendant,  and  agreed  to  pay  a  portion  of  tha 
contract  price.  By  the  negligent  and  un» 
akillful  management  of  the  tug,  several  of 
the  cattle  were  lost.  Held,  1.  That  plaintiff 
could  maintain  an  action  against  the  defe)i<l- 
ant  for  the  loss;  2.  That  a  state  court  had 
jurisdiction  of  such  an  action;  and  3.  That 
the  act  of  Congress  of  March  3,  1851  (5  U.  S. 
Stats,  at  Large,  636),  did  not  onst  the  state 
court  of  jurisdiction.  Baird  v.  Daly,  15  R. 
488. 

The  captain  of  a  steam-tug,  having  a  canal- 
boat  in  tow  at  the  risk  of  its  master  and 
owner,  is  not  master  of  the  canal-boat,  and 
haa  not  such  charge  and  control  of  the  canal- 
boat  that  its  master  and  crew  can  be  deemed 
for  the  trip  the  servants  and  agents  of  the 
owner  of  the  tag,  so  aa  to  make  the  latter 
chargeable  with  negligence  of  the  master  and 
crew  of  the  canal -boat  Arctic  Fire  Inc.  Cck 
V.  AucUn,  25  R.  221. 
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Nor  is  the  owner  of  the  tag  a  oommon  oar- 
rier,  and  so  liable  for  the  negliffenoe  of  thoee 
In  charge  of  the  oanal-boat.    A 

26.  f6r  ixtjuries  to  tow.  —It  is 

the  duty  of  a  flat-boatman,  when  a  tae  has  a 
flat-boat  in  tow,  to  aid  in  managing  toe  tow 
and  to  obey  the  directions  of  the  puot  of  the 
tttff.  Bat  if  the  pilot  fails  to  {pve  saffioient 
orders,  or  fails  to  give  them  in  time,  neg- 
ligence may  be  impated  to  the  master  of  the 
tag,  as  well  in  this  as  in  any  other  respect. 
ffaajfi  Y.  Paul,  88  D.  569. 

The  time  and  snfficienpy  of  neceasaxy 
orders  fall  within  the  daty  of  a  tag  when  a 
Bteam«tag  takes  a  boat  in  tow,  nndertekes 
its  management  and  control,  and  assames  to 
give  the  necessary  orders.    Ih, 

It  is  negligence  on  the  part  of  a  tag,  where 
its  officers,  with  a  boat  in  tow,  give  Uie 
boat  insafficient  orders,  or  give  them  too 
late.    lb. 

One  who  nees  a  tag  for  towing  mast  know 
the  capacity  of  the  tag  and  its  practical 
•fleets  npon  the  boats  in  tow.    Hk 

When  the  character  and  loading  of  a  tow 
•re  visible  and  open,  and  her  depth  in  the 
water  and  every tbins  in  regard  to  her  are 
patent  to  all,  it  wonld  be  negligenoe  on  the 
part  of  the  tow-boat  captain  to  nndertake  to 
tow  sack  a  flat  if  too  heavily  loaded.  Haffs 
▼.  Paul,  88  D.  569. 

A  tow-boat  captain  is  the  best  Jadge  of 
what  his  tow-boat  can  do,  and  when  asked 
to  tow  a  craft  too  heavily  loaded,  or  other- 
wise nnfit  to  be  towed,  he  shoald  decline,  or 
apprise  the  owner,  and  make  special  terms 
-as  to  the  risk.     lb. 

The  towing  of  boats  is  an  nndertaking  im- 
«lying  sufficient  knowledge  and  skill  to  per- 
iorrn  safely.    lb. 

Where  a  vessel  in  tow  of  a  steamboat 
wnployed  in  the  business  of  towage,  throngh 
the  negligenoe  of  the  master  and  crew  of 
■nch  rteamboat,  oomes  in  collision  with 
another  vessel,  ^e  owner  of  the  towed  vessel 
is  not  liable  for  damages  occasioned  thereby. 
Sproul  V.  ffemmmgtoay,  25  D.  350. 

The  proprietors  of  steam  tow-boats  plying 
between  New  Orleans  and  the  Gulf  of  Mexico 
are  common  carriers,  and  responsible  as  snob, 
^ey  are  bound  to  bring  the  vessel  towed 
safely  to  its  destination,  unless  prevented  by 
vnoontroUable  accidents,  or  sack  as  are  not 
within  the  control  of  human  foresight  or 
power,  ^d  they  are  liable  for  any  damage 
caused  to  such  vessel  by  neglect  to  procure 
the  necessary  means  to  secure  its  sue  tow- 
age.    Clapp  V.  Stanton,  96  D.  417. 

The  owners  of  a  tow-boat  are  not  common 
carriers,  and  if  a  boat  which  is  being  towed 
Is  injured,  the  cnus  is  upon  owners  of  such 
injurod  boat  to  show  that  the  injury  was 
oaased  by  the  negligenoe  of  those  in  charge 
af  the  tow-boat  Haya  v.  Millar,  18  R.  445; 
Brown  v.  CUgg,  3  R.  522. 

When,  however,  evidence  has  been  given 


to  show  that  the  injurv  was  caused  by  the 
negligence  or  anskiUfulness  of  those  man- 
aging the  tow-boat,  evidence  showing  the 
general  skill,  competency,  and  carefulness  <A 
such  persons  is  not  admissible  to  rebut  the 
evidence  of  particular  negligence.  Hay  ▼. 
MUkar,  18  R.  445. 

86.  Filot%  and  the  obligation  to  em- 
ploy them.  — The  master  is  bound  to  se- 
cure the  services  of  a  pilot  when  entering  a 
foreign  port  where  pilots  are  employed,  and 
must  approach  pilot  ground  with  caution. 
McDowell  V.  Qtneral  MuL  Ina.  Co.,  66  D.  619. 

A  state  law  requiring  masters  of  vessels 
bound  to  ports  in  the  state  to  accept  the 
services  of  the  first  licensed  pilot  offering  is 
not  unconstitutionaL  Thomp$on  v.  Sptaigut, 
47  R.  760. 

Members  of  a  board  of  pilot  commissionen 
are  not  civilly  liable  for  wrongfully  revoking 
a  pilot's  license,  such  board  being  a  quad 
judicial  body,  intrusted  with  daties  requir- 
ing the  exercise  of  judicial  discretion.  DoW' 
ner  v.  Lent,  65  D.  489. 

The  master  has  power  to  employ  a  pilot 
on  a  river  steamboat,  within  the  duration  of 
his  own  term  of  service,  for  a  longer  term 
than  one  trip.     Highi  v.  RobUns,  75  D.  118. 

27«  Quarantine  legrnlationB.  —  A 
quarantine  statute  applies  to  vessels  having 
other  contaffioas  diseases  on  board  as  weu 
as  to  thoee  afflicted  with  the  plaflue,  altfaoogh 
formerly  only  the  latter  class  of  vessels  were 
subject  to  quarantine.  Mitchell  v.  BoMand^ 
66  D.  252. 

Health-officers  cannot  take  powessioti  and 
oontrol  of  vessels  in  qnarantine  to  the  ezdn* 
sion  of  the  owners  or  their  agents.    lb. 

A  city  is  not  liable  for  injuries  to  a  quaimn- 
tined  vessel  by  negligence  of  health-officers, 
or  their  agent  or  servant,  where  they  have 
unlawfully  taken  possession  of  the  vesseL 
lb. 

The  president  of  a  board  of  health,  with- 
out lawful  authority  or  necessity  ordered 
the  fumigation  of  a  vessel  laden  with  frait 
coming  from  a  forei^  port.  The  master, 
claiming  that  the  fruit  would  be  mined,  was 
offered  the  opportnnity  to  discharge  the 
cargo,  bat  at  his  own  expense.  He  refused, 
and  the  fruit  was  damaged  by  the  fumiga- 
tion, held,  that  an  action  woald  lie  against 
the  president  therefor.  Been  v.  Board  of 
HeaUh,  4A  U.  26^ 

UL  Thb  Mastkr  and  Cbiw. 

28.  Powers  and  daties  of  master, 
generally.  —  Upon  a  genwal  retainer  for 
no  particular  voyage,  the  owners  of  a  vessel 
may  dismiss  the  captain  at  any  time  without 
cause  assigned.  lionigomerg  v.  Hemry,  1  D. 
223. 

The  master  is  bound,  when  the  ship  be- 
comes disabled  daring  her  voyage,  to  pro- 
cure  another  vessel,  if  in  his  power,  to  bring 
the  cargo  to  the  port  of  destmation;  but  he 
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ii  Mt  boand  to  seek  aaothor  vessel  out  of 
the  port  of  distress,  or  out  of  a  port  imme- 
diately oontiguous  thereto.  SaUu»  ▼.  Ocean 
Ins,  Co.,  7  D.  290. 

The  master  of  a  vessel  who  is  also  part 
owner  does  not,  by  virtne  thereof  have  a 
special  privilege,  called  or  known  as  a  sailing 
cr  master's  interest,  which  will  prevent  the 
owners  of  a  majority  interest  in  the  vessel 
from  diflplaeiog  him  as  master  at  their  pleas* 
mra.     Ward  v.  Ryehnan,  93  D.  479. 

A  vessel  of  which  defendant,  a  resident  of 
New  York  City,  was  the  nominal  owner, 
was  libeled  in  Baffalo^  while  in  charge  of 
J.  S.,  the  master  and  real  owner,  for  a  pen- 
alty incurred  by  carrying  passengers  without 
license.  J.  S.,  without  defendant's  knowU 
edge,  procured  plaintiff  to  become  bail  for 
her  release,  and  on  appeal  from  the  decree 
enforcing  the  penaltv,  plaintiff  became  baU 
on  the  appeal  bond  alsa  The  decree  was  af- 
firmed, and  paid  by  plaintiff  who  brought  ao- 
tion  against  defendant  to  recover  the  money 
■o  paid,  claiming  as  surety  in  the  appeal 
bond.  Held,  that  as  the  vessel  was  libeled  in 
a  home  port,  and  within  communicating  dis- 
tance with  defendant,  J.  8.  had  no  right  to 
bind  him;  also,  that  plaintiff  must  be  deemed 
to  have  made  the  payment  as  defendant  in 
the  decree,  and  not  as  surety  on  the  appeal 
bond.     Oager  v.  Babeoek,  8  B.  532. 

29.  •«  general  agent  of  owhats. 

•^The  master  is  the  confidential  agent  of  the 
owners  at  laj^ge,  intrusted  with  the  conduct 
and  management  of  the  ship.  Ward  v. 
Oreem  16  D.  437. 

The  master  of  a  general  ship  abroad  has 
power  to  make  oontraots  in  relation  to  freight 
which  will  be  binding  on  the  owners.    lb. 

A  general  ship  is  one  in  which  the  master 
m  owners  engage  separately  with  a  number 
ol  persons,  unconnected  with  each  other,  to 
ooQvey  their  respective  ffoods  to  the  place  of 
the  ship's  destination,    lb. 

The  consignees  selected  by  the  ship-master' 
«r  supercargo,  in  a  foreign  port,  according 
to  usage,  and  bonajide,  are  so  far  the  agents 
ol  the  owner  of  the  ship  and  cargo  that,  upon 
the  death  of  the  captain  or  supercargo^  nis 
representatives  are  not  responsible  for  the 
acSs  of  such  consignees  after  his  death,  not 
imputable  to  instructions  given  during  his 
lifetime.    Paw&on  v.  Dannell,  19  D.  213. 

The  master  of  a  vessel  may  bind  the  own- 
en  so  far  as  the  usual  employment  of  the 
vessel  in  the  carriage  of  gooids  is  concerned, 
but  has  no  power  to  purchase  a  cargo  on  their 
account  without  an  authorization  for  that 
pnxpoee.     HeweU  v.  Bud:,  35  D.  243. 

Tiie  authority  of  a  ship's  husband  to  bind 
the  owners  is  limited  to  contracts  concerning 
the  outfit,  care,  and  employment  of  tiie  ves- 
sel, and  does  not  extend  to  the  purchase  of  a 
earao  on  their  account.    lb. 

fte  powers  and  duties  of  ship-masters 
when  in  foreign  ports,  and  in  ease  of  dis* 
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aster,  are  very  extensive.  They  are  then 
the  general  agents  of  the  owners  so  far  as 
respects  acts  necessary  to  the  saccesaful 
prosecution  of  their  voyage,  Duncan  v. 
Reed,  63  D.  635. 

The  master  of  a  vessel  in  a  foreign  port, 
where  there  is  no  consignee,  if  he  nave  no 
other  means,  may  pledge  the  credit  of  the 
owners  of  the  vessel  for  money  needed  to 
pay  the  officers  and  crew,  and  money  so  lent 
may  be  recovered  of  the  owner,  if  the  loan 
has  been  made  in  ^ood  faith  and  after  due 
diligence  to  ascertam  the  necessity;  and  the 
questions  of  the  necessity,  good  faith,  and 
diligence  are  f«r  the  jury.  Steanu  v.  Do$m 
74  D.  608. 

The  owner  of  a  vessel  is  liable  for  the  acts 
of  the  master,  although  tortious,  within  the 
scope  of  his  employment.  Malpiea  v.  Mo* 
Koum,  20  D.  279. 

The  master  is  the  agent  of  the  owner, 
who  is  liable  for  his  deiaults,  although  tha 
whole  vessel  isehartered;  unless  the  char- 
terer en8:age  the  master  and  seamen,  so  that 
the  hull  only  belongs  to  the  owners.  Pwvi§ 
V.  Tuwia,  2  D.  664. 

An  owner  of  a  vessel  is  liable  for  the  mas- 
ter's contracts,  when  it  appears  titiat  tha 
vessel  was  in  the  employment  of  the  owner, 
and  the  master  was  appointed  by  him,  and 
that  the  latter  actea  within  the  scope  d 
his  authority.  Meynolde  v.  Toppan,  o  D. 
110;   Ward  v.  Oreen,  16  D.  437. 

The  owner  on  board  exclusively  attending 
to  the  shipment  of  the  cargo  is  not  bound 
b^  the  master's  contracts,  but  to  exempt 
himself  from  liability  he  must  show  that  he 
was  exclusively  attending  to  that  business. 
Ward  V.  Oreen,  16  D.  437. 

The  owner  of  a  vessel  is  liable  as  a  com- 
mon carrier  for  the  act  of  his  agent,  who^ 
without  his  knowledge,  receives  goods  for 
carriage,  when  the  latter  was  accustomed  to 
act  for  him  generally  in  the  capacity  of  mas- 
ter, and  had  entize  charge  of  the  vessel, 
although  it  was  usually  employed  in  trans- 
porting the  goods  of  the  owner  only,  and 
not  those  of  other  persons,  except  that,  occa- 
sionally, when  his  own  goods  were  insuffi- 
cient to  form  a  complete  cargo,  he  bad  re- 
ceived and  carried  the  goodsof  others,  taking 
freight  therefor,  upon  personal  application 
being  made  to  him  for  that  purpose  by  the 
shippers.     MeClure  v.  BieharcUon,  33  D.  105. 

if  the  registered  owner  of  a  vessel  appoints 
her  master,  with  an  agreement  that  the  mas- 
ter is  to  have  the  entire  control  of  the  vessel, 
and  victual  and  man  her,  and  make  contracts 
of  affireightment,  and  divide  the  gross  earn- 
ings with  the  owner,  the  owner  is  liable  on 
contracts  of  affreightment  made  by  the  mas- 
ter with  shippers  who  have  no  notice  of  the 
arrangement  between  the  master  and  owner. 
Oakland  Cotton  Mfg.  Oo.  v.  Jenmnge,  13  R. 
209. 

Actual  notice  to  the  master  of  a  boat,  of 
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tbe  exiatenoe  of  a  lien  against  it,  operates  as 
constmctiTe  notice  to  its  onmers.  Case  ▼. 
IToo^,  32  D.  54. 

80.  Power  to  contraet  for  repairs 
«nd  enppliee.  — The  authority  of  masters 
or  commanders  of  steamers  extends  to  the 
purchase  of  necessary  supplies,  and  to  that 
extent  they  may  bind  the  owners;  in  general, 
however,  they  have  no  authority  to  bisd 
either  Htxe  boat  or  the  owners,  by  purchases 
»f  other  kinds;  any  such  aathonty  must  be 
vpecially  conferred  bv  the  owners.  Caltfv, 
Steamer  Btmaparie^  88  D.  190. 

The  owner  of  a  yessel  is  liable  for  supplies 
furnished  for  her  use  by  the  master's  oraers, 
where  the  credit  is  not  expressly  given  to 
some  one  else.    Dufr.  Bayard,  39  I>.  73. 

A  master  may  bmd  the  owners  for  neces- 
sary supplies  and  repairs  of  their  vessel, 
when  he  is  their  agents  but  he  cannot  bind 
them  where  no  agency,  express  or  implied, 
exists.     MeLellan  v.  Cox,  58  D.  736. 

A  person  may  be  the  legal  and  registered 
owner  of  a  vessel  without  being  liable  for 
•npplies  ordered  by  her  master.  Lineofn  v. 
Wfighi,  62  D.  316. 

A  master  hiring  a  vessel  on  shares,  and 
having  the  sole  coniat>l  and  management  of 
Her,  and  sailing,  victualing,  and  manning  her 
cm  his  own  account,  is  the  owner  pro  hoc  vice, 
end  has  no  agen<nr  or  authority  from  the 
general  owners  to  furnish  her  with  supplies, 
and  cannot  bind  the  owners  for  them.  Mo' 
Lellan  v.  Cox,  68  D.  786;  LhuxHm  v.  Wright, 
62  D.  316. 

In  an  action  by  the  owner  of  a  ca»o 
against  the  owners  of  a  vessel  to  recover  tor 
£e  oontributory  share  for  certain  jettisoned 
oarso  and  expenses  chargeable  to  the  vessel 
end  freight  for  certain  bottomry  bonds,  in  a 

Sneral  average  contribution  it  appeared  that 
e  vessel  and  frei^^ht  being  insufficient  to 
meet  this  contribution,  the  cargo  was  taken 
for  the  payment  of  the  deficiency,  and  the 
owner  of  the  oaigo  claimed  indemnity  of 
the  owner  of  the  vesseL  Held,  that  the  own* 
ers  of  the  vessel  were  not  bound  l^  the  aets 
of  the  master,  it  being  conceded  that  no 
prudent  owner,  if  present,  would  have  made 
or  authorised  such  expensive  repairs  as  were 
made  by  the  master  without  any  special 
authori^.  Stirling  v.  Nevaeaa  Phoephate  Co,, 
6  R.  372. 

81.  Power  to  bind  veMel  by  bot- 
tomry bond.* — The  owner  of  a  vessel  is 
not  liable  on  a  bottomry  bond  given  by  the 
master,  nnlese  the  necessity  of  a  loan  at  the 
time  it  was  made  is  shown.  Clark  v.  Laid- 
law,  39  D.  526. 

A  bond  itself  is  not  evidence  of  the  neces- 
sity of  a  loan,  nor  of  the  absence  of  other 
means  of  obtaining  the  money.  Tbis  must 
be  shown  aliunde,  and  otherwise  than  by  the 
assertion  of  the  master,  as  he  cannot  ao* 

*  Master's  power  to  bTpothecate  ship,  freightt 
•r  cazgo»  see  note,  68  D.  641-648. 


quire  an  authority  from  hie  own 
only.     lb. 

Repairs  to  a  vessel  in  a  foreign  port  muet 
be  made  without  any  unneoessary  delay, 
and  if  the  master  of  a  ship  lacks  means  to 
meet  the  expenses  of  such  repairs,  or  cannot 
raise  funds  on  the  credit  of  the  owners,  he 
should  hypothecate  the  vessel  for  that  pur- 
pose. He  cannot  delay  making  tlie  neces- 
sary repairs  until  he  has  received  instructions 
from  the  owners  to  do  so,  without  subjecting 
the  latter  to  liability  to  the  shippers  for 
such  delay.  BaMone  v.  Neat,  50  D.  579; 
Hamed  v.  Churcftman,  60  B.  573. 

82.  Power  to  draw  negotiable  in- 
strnmente.  —  A  master  of  a  vessel  haii  no 
power  of  buying  and  selling,  incident  to  hie 
office  as  master,  and  where  he  is  anthoriied 
by  a  letter  of  instructions  from  the  owner 
to  draw  bills  for  the  purpose  of  making  pur- 
chases for  such  owner,  he  acts  as  agent  or 
factor,  and  not  as  master,  in  drawing  sncb 
bUls.     NewhaU  v.  Dimlap,  31  D.  46. 

The  master  of  a  vessel  has  a  lien  upon 
property  purchased  by  him  with  the  proceeds 
of  a  bill  drawn  under  a  letter  ofinsfructione 
from  the  owner,  upon  which  he  is  personally 
liable,  by  reason  of  its  being  drawn  in  hii 
own  name,  though  directed  to  be  char|g[ed  to 
the  cargo  of  his  vessel,  and  this  Uen  is  nei 
divested  by  the  owner's  death.    lb. 

Though  the  master  of  a  vessel  departs 
from  the  etrict  letter  of  his  instructions  ia 
drawing  a  bill  for  purchases  for  a  shorter 
date  than  he  is  authorized,  if  the  owner  or 
his  administrator  claim  the  proceeds,  he 
cannot  deny  the  agency.     75. 

88.  Power  to  sell  or  dispose  of  ▼ea- 
sel or  cargo.  —  1.  When  he  mag  sf(/.*  —  A 
master  of  a  ship  acta  for  the  owners  and  ia- 
surert  because  they  cannot  act  for  them- 
selves, and  he  le  not  justified  in  selling 
ship  or  oargo^  except  in  case  of  extreme 
necessity.  FOoe  ▼.  Baleh,  61  D.  248;  Atfir 
^v.  Murray,  86  D.365;  OaUs  v.  Thornqpmm,  99 
D.  782;  8altuay,Bverttt,91D.Ut\i  as  where 
it  cannot  be  canied  to  its  port  of  destination, 
or  would  be  worthless  on  its  arrival  there. 
Myere  v.  Baymore,  48  D.  586;  or  when  the 
voyage  is  broken  up  by  ungovernable  cir- 
cumstances; but  the  sale  must  be  in  good 
faith,  for  the  good  of  all  concerned,  and 
in  case  of  supreme  necessityi  which  sweepe 
all  ordinarv  rules  before  it.  Pibe  ▼•  B€tldk, 
61  D.  248;  and  the  master  mast  employ 
due  diligence  to  discover  whether  other 
available  means  of  saving  either  were  within 
his  reach.  Caldwell  r.  Wedem  M.  S  F.  tme. 
Co,,  36  D.  667. 

Due  diligence  in  auch  a  case  depends  apoa 
the  facts.  The  master  is  invested  with  a 
discretion  depending  upon  the  circumstaacsai 
and  if  it  appear  that  he  exercised  this  powsr 
with  ordinary  good  judgment^  faiineas,  end 

•Kastei's  power  to  sell,  sea  note,  68  D.688-«il. 
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vrompfeitads,  the  neoenity  of  the  lale  will 
DO  pteiramed.    lb. 

The  dvty  of  the  master  of  a  ship  in  case 
of  a  disaster  is,  to  save  her  if  possible,  if 
Bot^  to  so  dispose  of  the  wreoK  that  the 
enmers  may  realise  the  meet  that  can  be 
saved  therefrom;  nor  does  his  duty  cease 
vntil  the  proceeds  which  may  be  saved  are 
placed  at  the  disposal  of  the  owners.  Dim- 
can  V.  Beai^  63  D.  6dft. 

Where  a  continuance  of  the  voyage  to 
the  port  of  destination  is  impracticable,  the 
master  should,  if  possible,  transship  goods 
to  sneh  port,  bnt  if  this  cannot  be  done,  a 
retnm  or  safe  deposit  may  be  made,  and 
If  possible  the  shipper  oonsnlted;  and  in 
say  case,  the  master  should  do  that  which 
would  be  most  conducive  to  the  interest 
of  all  concerned.  OaUAtr  v.  Myriek,  66  D. 
S16. 

The  master  owning  a  part  of  a  disabled 
vessel  sold  on  account  of  injury  is  justified 
in  making  such  sale  under  the  same  cir- 
cumstances which  would  justify  him  if  he 
were  not  such  part  owner.  Prince  v.  Ocean 
Im,  Otk,  63  D.  676. 

A  snrvev  upon  a  disabled  vessel  is  pre- 
snmed  to  be  correct,  but  is  not  conclusive, 
as  it  does  not  oontod  the  rights  of  the 
parties,  bnt  is  to  be  considered  as  an  im« 
portant  transaction,  designed  to  piroteet  the 
rights  of  all  interested.    Ih. 

A  master  may  sell  the  whole  or  any  part 
only  of  a  vesse],  according  to  the  extent  of 
hU  anthoritj.  Oaiee  t.  Tkompeon,  99  D. 
782. 

2.  What  eonetHiaee  a  neoee^  fir  the  eate, 
—The  master  of  an  insured  vessel  which  be- 
eomee  disabled  is  authorized  to  sell  her 
when  for  the  best  interest  of  those  con- 
osmedy  and  whether  he  was  justified  in 
sdlmg  in  a  psrticular  case  isa  question  to  be 
determined  iiy  the  circumstances  and  condi* 
tioB  of  the  vessel  at  the  time  and  place 
where  the  sale  was  made;  and  the  master 
must  show  that  such  sale  arooe  from  neces- 
■itj,  which  imports  no  more  tiian  a  faithful 
performance  of  the  duty  imposed  on  him  to 
make  that  decision,  when  a  vessel  is  injured, 
which  will  best  promote  the  interests  of  all 
for  whom  he  has  become  agent.  Prince  t. 
Occam  Iru.  Co.,  63  D.  676. 

Instructions  to  the  Jury  as  to  the  necessity 
under  which  a  master  may  effect  a  sale  of  a 
disabled  vessel  requires  no  particular  form  of 
words,  but  is  sufficient  if  the  jury  is  given  to 
understand  that  to  justify  such  sale  the  mas- 
ter, under  the  droumstanoes,  acted  for  the 
best  interests  of  all  concerned;  and  an  in- 
struotica  that  there  must  be  an  apparent 
necessity  for  the  sale,  existing  at  the  time 
and  place,  is  sufficient,  without  any  further 
qualification^  to  intensify  the  term  **  neces- 
sit?.*    lb. 

The  necessity  to  justify  a  sale  of  a  cargo 
*    *^'    before  arriving  at  the  port  of  des- 


tination must  be  such  a  necessity  as  super- 
sedes all  human  laws,  and  a  sale  by  the 
master  without  such  necessity  will  render 
him  and  the  owners  liable  to  the  shipper. 
Oaiiher  v.  Myrick,  66  D.  316. 

To  justify  a  sale  of  the  cargo  by  a  master 
at  an  intermediate  port,  there  must  be  a  ne- 
cessity for  it,  arising;  either  &om  the  nature 
or  condition  of  the  property,  or  from  the  in- 
ability to  complete  the  voyaee  by  the  same 
ship,  or  to  procure  another;  the  master  must 
have  acted  in  good  faith;  and  he  must,  if 
practicable,  consult  with  the  owner  before 
selling.     Butler  v.  Murray,  86  D.  355. 

The  advice  of  persons  called  by  a  master 
to  examine  a  cargo  is  not  conclusive  as  to 
necessity  of  sale,  out  should  be  taken  into 
consideration  by  the  jury  in  determining  the 
question,  and  is  entitled  to  very  considerable 
weight,  where  the  master,  at  an  intermediate 
por^  found  his  cargo  of  hides  to  be  in  a  bad 
and  perishing  condition,  and  summoned 
three  dealers  m  and  shippers  of  hides,  to  ex- 
amine the  hides  and  declare  what  it  was 
proper  for  him  to  do  under  the  circum- 
stances, who,  in  good  faith,  advised  a  sale^ 
and  the  hides  were  sold  accordingly,    lb. 

The  question  as  to  the  necessity  of  a  sale 
of  a  cargo  b^  a  master  should  be  submitted 
to  the  jury  if  a  doubt  exists^  on  the  facts^  as 
to  the  necessity.    lb, 

3.  Duty  io  notify  the  owner. —  A  master  lus- 
tified  in  selling  the  cargo  of  a  shipwrecked 
vessel  is  bound  to  give  such  notice  as  will 
warn  pitfties  of  the  tune  and  manner  of  sale. 
Rugdy  v.  Sun  MuL  Inc.  Co.^  56  D.  603. 

The  master  must  communicate  with  the 
owners  bv  any  available  means  in  his  power 
before  sellinp  ship  and  caigo  in  case  of  emer- 
gency, if  this  can  be  dcme  before  they  will 

robably  be  lost    PUbc   r.  Bakh,   61    D. 


The  master  must  communicate  with  the 
owners  by  such  other  means  than  mail  aa 
may  be  in  his  power,  and  by  n^hich  notice 
may  be  speedily  communicated  to  them,  be- 
fore selHng  a  ship  and  cargo  in  an  emer- 
?;ency,  when  the  calamity  occurs  in  a  place 
rom  which  transmission  of  intelligence  by 
mail  would  be  obviously  fruitless.    76. 

Whether  a  master  has  exercised  sound 
judgment  and  discretion  in  selling  a  ship  and 
cargo  in  an  emergency  without  communicat- 
ing with  the  owners  is  a  matter  of  fact  fcr 
the  jury.     lb. 

4.  When  he  may  not  setf.—  Where  the  in- 
jury sustained  by  a  vessel  insured  is  not  of 
such  a  nature  and  extent  as  to  warrant  an 
abandonment,  it  is  not  such  a  case  of  neces- 
sity as  will  warrant  a  sale  by  the  master. 
Orrok  v.  CommonweaUhlns.  Co.,  32  D.  271. 

The  master  of  a  ship  is  not  an  agent  of  the 
consignor,  to  judge  for  him  when  the  goods 
are  so  damaged  as  to  make  a  sale  necessarv 
before  they  reach  their  destination,  irol* 
werMn  v.  Cole,  iO  D.  603. 
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Bona  Jidea  in  Belling  a  damaged  oargo  and 
an  honest  exercise  of  disoretiim  on  the  part 
of  the  master  will  not  protsot  him  or  his  em- 
ployers, if  there  existed  no  necessity  for  the 
tale.    Myera  v.  Baymore,  40  D.  68ft. 

Hie  master  has  no  authority  to  sell  any 
part  of  a  oargo,  when  the  voyage  is  broken 
np  at  an  intermediate  port,  to  pay  for  ad- 
▼ances  to  him  to  repair  the  ship  for  a  new 
Toyage,  or  to  pay  seamen's  wages.  Haatam 
▼.  8L  Loma  Perpetual  Ina.  Co,,  56  D.  501. 

The  master  has  no  lesal  right  to  sell  the 
cargo  of  a  shipwreckea  Tessel,  where  it  is 
in  condition  to  reship,  and  the  means  of 
transportation  can  be  prooored.  Rugely  y. 
Bun  Aiytual  Ina.  Co,,  66  D.  603. 

A  sale  hv  a  master  of  a  yessel  of  snch  parts 
of  her  as  belong  to  part  owners  who  might 
have  been  notified  of  her  peril  in  time  to  act 
in  the  matter  before  the  sale,  bat  who  were 
not  so  notified,  is  void.  CkUea  v.  Thompaonf 
00  D.  782. 

84.  Power  to  oontraet  for  mlvage 
■ervice.  —  The  master  has  authority,  where 
a  vessel  is  sank,  to  employ  persons  to  re- 
cover the  submerged  property,  in  the  ab- 
sence of  the  owners.  Chievy  v.  Cumminga, 
48  D.  444. 

In  the  absence  of  a  stipulation  as  to  the 
rate  of  compensation,  the  law  implies  a 
promise  to  pay  a  reasonable  compensation. 
The  things  to  be  taken  into  consideration  in 
estimating  the  compensation,  discussed,  and 
facts  considered  in  which  an  allowance  of 
one  half  the  net  proceeds  of  the  property 
saved,  is  reasonable.    Ih. 

One  pnrchasin^  a  cargo  at  a  sale  bv  the 
master,  but  acqniring  no  title,  the  sale  being 
unnecessary,  has  no  claim  for  salvage  when 
•aed  at  law  by  the  owner  for  the  possession 
of  the  property,  though  he  might  have  such 
a  claim  if  sued  in  admiralty.  Fike  v.  Bakh, 
61  D.  248. 

An  equitable  claim  for  salvage  by  one  pur- 
chasing a  oargo  of  a  wrecked  vessel  at  mas- 
ter's sue,  but  acquiring  no  title,  the  sale  being 
unnecessary,  is  enforceable  only  in  a  court 
of  admiralty  jurisdiction.     lb, 

86.  HiB  liability  for  negligence.— 
In  an  action  agiunst  a  master  of  a  vessel  for 
goods  damaged  in  a  voyage,  it  is  not  neces- 
sary for  plaintiff  to  show  that  he  has  sold 
any  part  of  the  goods.  Shaehef/ord  v.  Pal- 
nek,  \2  D.  6S5L 

The  master  of  a  vessel  cannot  escape  re- 
sponsibility fcNT  its  safe  management  by  in- 
trusting it  to  a  charterer.  Cuddy  v.  jtfom, 
41  R.  178. 

86.  His  right  to  compensation.  — 
The  owner  of  the  ship  and  cargo  has  the  un- 
oontroUed  power  of  breakinff  up  or  changing 
the  voyage,  and  the  effect  <u  the  exercise  of 
such  power  upon  the  contract  between  the 
owner,  and  master  or  supercargo^  must  be 
governed  by  these  principles,  in  the  absence 
ef  all  commercial  ussge  on  the  subject.    If 
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special  injury  be  done  thereby  to  the  captain 
or  supercargo,  the  ship-owner  must  bear  the 
loss.  If  the  captain  or  supercargo  be  thereby 
necessarily  discharged  from  the  performance 
of  all  the  duties,  for  which  a  remuneration 
has  been  stipulated,  the  claim  to  such  re-- 
muneration  becomes  extinguished.  If  part 
of  the  duties  have  been  performed,  such 
proportion  of  the  remuneration  should  be  al- 
lowed as  appears  just  on  comparing  the  ser- 
vices rendered,  under  the  voyage  originally 
contemplated,  with  those  remaining  unper* 
formed.     Pawaon  v.  DormeU,  10  D.  213. 

The  parties  should  be  placed,  as  nearly  as 
may  be,  in  the  same  oonaition  in  which  tnej 
would  have  stood  had  a  previous  contract  rar 
the  voyage  as  changed  been  entered  into 
between  wem*    Pk 

The  captain's  privilege  agreed  to  be  al- 
lowed from  a  certain  port  contemplated  by 
the  original  voyage  necessarily  expires  when 
that  pmt  ceases  U>  be  one  of  the  termini  of 
the  voyage,  by  reason  of  a  chsnge  of  instrai^ 
tions  given  by  the  owner.    /& 

The  compensation  of  a  ship^master  ceases 
when  a  voyage  ii  broken  up  by  shipwreck, 
and  he  can  no  longer  act  in  capacity  of  ma^ 
ter.    MeOUvery  v.  Siackpole,  61*  D.  246. 

A  ship-master  may  receive  the  waj|es  of  a 
master  after  shipwreck  during  the  time  he 
stays  by  the  wreck  rendering  services  te 
protect  and  secure  the  owner's  property^ 
until  the  wreck  and  other  property  of  the 
owners  are  sold.    Pk 

A  ship-master  is  entitled  to  reasonable 
compensation  as  the  agent  of  the  owners  for 
services  rendered  and  expenses  incurred  in 
securing  and  transporting  or  transmittitts 
funds  of  the  owners,  after  shipwreck  and 
the  termination  of  hii  services  as  master. 
Pk 

A  ship-master  becomes  the  agent  of  tke 
owners  and  all  concerned  after  sn  interrup* 
tion  of  the  voyage  by  shipwreck  or  other 
casualtjr*    Ih, 

A  ship>master  is  not  entitled  to  compensa- 
tion after  shipwreck  for  services  rendered  or 
expenses  incurred  in  his  own  behalf,  and  not 
in  the  implied  employment  of  the  owners, 
/ft. 

The  master  of  a  vessel  is  entitled  to  reason* 
able  compensation  for  services  rendered  in 
dieposing  of  the  wreck  of  his  vessel,  and 
also  remuneration  for  his  necessary  inci* 
dental  expenses.  In  these  expenses  the 
items  charged  for  physicians'  bills,  board, 
and  the  amount  paid  for  hit  return  passaoe 
are  properly  inclnded.    Jhtneam  ▼•  Aad,  St 

l^e  captain  of  vessel  cannot  be  allowed 
for  shortage  in  the  amount  of  money  re- 
turned by  him;  at  least  without  showing 
that  the  loss  was  not  occasioned  by  any  fauU 
on  his  part     lb. 

87.  and   how  enforced.  ^  The 

misconduct  of  the  captain  prodndDg  neither 
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Injury  nor  ineonvenianee  to  the  owner  is  no 
defemo  to  an  action  for  the  payment  of 
wages.    Pawmm  v.  DtmneU^  10  D.  213. 

Ine  master  of  a  vessel  has  no  lien  for  his 
senrioes  by  the  maritime  law.  Corny.  Wool' 
fey,  32  D.  64. 

88.  The  snperoarga*  —  A  snperearffo, 
being  also  a  part  owner,  was  empowered  oy 
the  owners  to  take  credit  in  a  foreign  port* 
for  ffoods  to  a  certain  amonnti  for  which  he 
coold  draw  biUs  on  them.  He,  however, 
secnred  an  advanoe  of  money,  within  the 
amonntk  and  gave  a  bond  on  behalf  of  him- 
self and  his  owners,  ffeldf  that  an  action 
ef  nommpoU  would  not  lie  in  favor  of  the 
obligee  of  the  bond  u;ainst  the  owners,  for 
the  money  so  advance£  ^oiioryee  t.  ifowy,  4 
D.  17. 

A  shipment  of  prohibited  merchandise  by 
the  sapenaurso^  on  the  owner's  account  but 
without  his  knowledge  or  consent,  is  at  the 
supercargo's  risk.  Pawmm  ▼.  DonneU,  19  D. 
213. 

The  acceptance  by  the  owner,  of  the  letters 
and  invoices  sent  to  him  by  the  consi^ees 
In  a  foreign  port,  is  not  such  a  ratification  of 
their  acta  as  would  throw  on  him  the  loss 
arising  from  the  seicure  of  prohibited  arti- 
cles exported  by  them  on  his  account.    lb, 

A  supercargo  who  is  also  master  of  the 
vessel,  after  aniving  at  the  end  of  the 
transit  acta  aa  the  agent  of  the  consignor  in 
disposing  of  the  goods.  8Um  t.  WaiU,  02 
D.  621. 

A  supercargo  acting  as  an  agent  of  tho 
ecoaignor,  being  obliged  to  leave  port  with 
his  vessel,  ia  juSfcified  in  committing  the  con- 
signor's goods  to  a  responsible  commission 
merchant  for  sale,  when  he  has  failed  to 
effect  a  sale.    75. 

The  master  who  ii  part  owner  and  tuper- 
eargo  is  liable  for  injury  to  cargo^  resulting 
from  sale  of  the  vessel  before  the  cargo  Is 
landed,  and  then  landing  it  before  a  mle  was 
effected  or  storage  obtained,  in  order  to  de- 
liver the  vessel  In  compliance  with  the  con- 
tract of  sale.    OaUker  v.  Myriek,  M  D.  816. 

Snperoaigoes  are  bound  bv  the  principles 
which  resulate  the  conduct  of  factors  abroad, 
and  are  liable  for  injuries  to  the  employer 
caused  by  want  of  reasonable  skill  or  or- 
dinary duigence.    lb. 

Th»  term  **  reasonable  skill "  imports  such 
ft  skill  as  is  ordinarily  possessed  and  em- 
ployed by  persons  of  common  capacity  en- 
gaged in  the  same  trade.    lb. 

Ordinary  diligence  means  that  degree  of 
care  which  persons  of  common  prudence  are 
accustomed  to  use  in  the  conduct  of  their 
own  business^    lb, 

Supereargoea  must  act  in  good  faith  and 
exercise  proper  Judgment  in  their  transao- 
tiona  in  uiat  capaioit^.    lb, 

A  supercargo  havmg  a  venture  of  his  own 

*  Supercaigoek,  who  aie,  rifhts,  dutlesu  and 
ttahiliSs  oCiee  nolo,  es  D.  tS,  & 
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In  the  same  vessel  must  exercise  as  mueh 
diligence  and- care  about  bis  factorage  trans- 
actions as  he  does  about  his  own  venture. 
lb, 

A  supercargo  is  chargeable  with  nep^ligenoe 
in  making  a  sale  without  proper  inquiry, 
where  he  has  had  notice  sufficient  to  put  a 
person  of  prudence  on  his  guard.    /&. 

Supercargoes  cannot  generally  delegate 
their  authority,  but  the  necessity  of  the  case, 
the  usages  of  trade,  or  the  law  and  custom  of 
the  country  where  the  agency  is  to  be  exe- 
cuted, may  at  times  give  rise  to  exceptioos 
to  this  rule.     lb. 

The  duties  and  liabilities  of  a  master  of  a 
vessel,  who  is  also  consignee  of  the  cargo,  aro 
as  separate  and  distinct  as  to  each  capacity 
as  if  confided  to  different  persons.    lb. 

The  master  of  a  vessel,  who  also  acta  in 
capacity  of  supercargo  with  knowledge  of 
the  shipper,  cannot  molly  abandon  his  duty 
in  the  former  capacity  to  discharge  that  of 
the  latter;  but  he  muat  act  in  both,  as  far  aa 
possible,  with  reference  to  the  respective  in- 
terests of  his  principal  in  each  capacity.     lb. 

A  supercargo  who  abandons  nis  trust  or 
delegates  his  aeency,  merely  because  the 
cargo  could  not  oe  disposed  ox  at  one  of  tho 
ports  reached  prior  to  the  port  of  destiDa* 
tion,  is  guilty  of  a  violation  of  duty,  and 
liable  therefor.    lb, 

A  supercargo  is  not  liable  in  damages  be* 
cause  another  party,  wrongfully  and  without 
his  privity,  assumes  authority  to  sell  and 
does  sell  we  cargo.    lb. 

The  provision  in  a  contract  of  affireight- 
ment  for  the  transportation  of  cargo  "to 
Valparaiso  and  a  market,"  authorises  tho 
ship  to  visit  suoh  other  ports  beyond  the 
named  port  as  may  be  deemed  expedient  by 
the  master  and  supercargo,  in  the  exercise  it 
a  sound  discretion,  and  imposes  on  the  shijp 
the  carriage  of  the  goods  until  a  market  is 
found,  or  the  goods  left  on  deposit  for  sale, 
under  circumstances  of  necessity  authorizing 
a  departure  from  the  original  contract;  but 
suoh  provision  does  not  impose  on  the  super- 
cargo the  duty  of  selling  at  the  first  or  any 
other  port,  if  he  haa  reason  to  believe  that 
he  will  find  a  better  market  by  going 
farther,  and  acts  in  good  faith,    ib. 

89.  Sights  and  duties  of  seamen.  — 
When  a  seaman  willfuliv  disobeys  his  cap- 
tain's orders,  and  is  discharged  for  so  doing, 
he  is  not  entitled  to  any  rights  which  he 
might  have  had  if  he  had  continued  doing 
his  duty.     Tim  v.  Badovieh,  63  D.  692. 

It  is  a  seaman's  duty,  in  case  of  disaster, 
to  exert  himself  to  save  the  cargo,  and  as 
long  as  there  is  any  prospect  of  saving  the 
cargo,  he  is  bound  to  obey  the  commander. 
Jb. 

A  United  States  shipping  oommissioner 
had  illegally  charged  a  sesman,  who  had 
paid  the  legal  shipping  fee,  an  additional 
shipping  fee,  for  reshipments  on  the  same 
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▼easel  for  talweqiieiit  tnooeniTe  Toyaget. 
The  seaman  paid  the  fees  witboat  protest. 
HM,  that  an  action  wonld  lie  to  reoorer 
them  in  the  state  ooork  Amerieati  8.  8.  Oo, 
▼.  Tomng,  33  R.  748. 

The  en^eer  of  a  tag-boat  was  injured  by 
an  ezpIoBion  on  the  boat  at  the  home  port  w 
Philadelphia.  The  officer  in  charge  sum- 
moned a  physician,  who  attended  him  on  the 
boat  and  at  his  own  housst  whither  he  was 
carried  at  his  own  request.  HeUf  that  the 
owner  was  liable  for  tne  physician's  services. 
HoU  ▼.  CwTwUngs,  48  R.  199. 

40.  Nature  «nd  form  of  flhippinff 
articles.  — The  master  has  no  right  te  insert 
any  stipulation  or  agreement  repugnant  te 
or  inconsistent  with  the  laws  of  the  United 
States,  but  he  may  add  anv  provisiosi  har- 
monizing with  them.  WeA  ▼.  Ducbnafieldf 
7D.  888. 

Shipping;  articles,  fixing  the  wages  to  be 
paid,  furnish  the  only  legal  evidence  of  the 
contract,  and  will  limit  the  amount  of  a 
mariner's  recovery.  Johwm  v.  DaUon,  13 
D.564. 

41.  Authority  and  discipline  of  the 
master.  ^  A  master  of  a  vessel  cannot  cause 
the  imprisonment  on  shore  of  a  mariner, 
when  his  vessel  is  lying  in  a  foreign  port»  as 
a  punishment  for  a  previous  offense.  He  is 
alu>wed  to  resort  to  this  in  cases  of  pressing 
aaoessitj  only,  and  as  a  precaution  against  a 
danger  that  may  threaten  the  vessel  or  crsw 
or  master  by  reason  of  the  mariner's  pres- 
ence.   Bvddmgion  v.  8mUh,  33  D.  407. 

The  jury  are  the  judges  of  what  consti- 
tetes  a  presaiiij|(  necessity  that  will  justify  a 
master  in  imprisoning  a  mariner  on  shorei  lb. 

42.  Bigiit  to  wages,  and  when 
earned.  —  Seamen's  wages  are  not  recover- 
able if  no  freight  is  earned,  where  the  failure 
is  not  due  to  the  fault  of  Uie  master  or  own- 
en.     Van  Bemm  v.  Wil»on^  18  D.  491. 

The  loss  of  freight^  threagh  the  master's  or 
cwner*B  fault  or  fraud,  as  where  the  ship  is 
seised  for  a  debt  of  the  owners,  or  is  cap- 
tured and  condemned  for  a  violation  of  neu- 
trality laws,  occasions  no  loss  of  wages.    lb. 

The  loss  of  f  reic[ht  by  a  disaster  or  peril 
arising  from  accident  or  superior  force 
carries  with  it  the  less  of  the  seaman's 
wages.    76. 

That  freight  was  lost  without  the  seamen's 
fault  is  not  enouffh  to  entitle  them  to  wages, 
if  there  was  no  fraud  or  fault  on  the  part  of 
tiie  master  or  owners.     Ih* 

Civil  process  issued  against  a  vessel  in  a 
foreign  countiy  to  try  a  private  right  of 
property  therein  is  not  such  superior  force 
as  to  deprive  the  seamen  of  their  right  to 
wases,  though  it  wm^j  break  up  the  vojra^e 
and  prevent  the  earning  of  freight;  for  it  is 
td^e  owners'  duty  to  furnish  the  master  with 
the  means  of  procuring  the  liberation  of  the 
vessel  ia  every  saoh  case  by  giving  security. 
Ik 
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Unfounded  claims  and  lawsuits  constituto 
a  peril,  the  oonse^enoes  of  which  should  fall 
exclusively  upon  the  owners.    7ft. 

Damages  for  a  loss  of  wages  for  the  return 
voyage  may  be  recovered  where  iSbib  ship, 
being  uuseaworthy,  is  abandoned  to  the  in- 
surers in  a  foreign  country,  though  wages 
eo  womhus  would  not  be  recoverable.     Ih, 

A  seaman  cannot  sue  the  owners  for  wages 
under  the  act  of  Coogress  of  February  28, 
1803.     7ft. 

43.  Who  liable  for  wages. --The 
hirer  of  a  vessel  on  shares  is  the  owner  for 
time  in  which  he  controls  her  under  the  con* 
tract,  and  the  general  owner  is  not  liable  oa 
the  hirer's  contracte  of  shipment  for  supplies 
or  for  seamen's  wages.  OiltB  v.  VigorernXf 
58  D.  704;  8htr^9  v.  PugK  94  D.  800. 

A  hirer  of  vessel  on  shares  being  regarded 
as  the  owner,  and  having  the  benefit  of  the 
services  of  seamen  hired  oy  him,  no  implied 
oMwmptU  for  compensation  for  such  services 
can  arise  against  the  general  owner.  QUm 
V.  Vigoreux,  68  D.  704. 

The  enrollment  or  registry  of  a  vessel  does 
not  make  the  owner  liable  for  seamen's  wages 
when  the  vessel  is  let  on  shares.    7ft. 

The  existence  of  a  remedy  in  rtm  for  sea- 
men's wages  lays  no  foundation  for  a  right 
of  action  ex  eontradu  against  the  general 
owner  who  has  let  the  VMsel  on  shares.     7ft^ 

The  general  owner  of  a  vessel  is  not  relieved 
of  his  liability  for  seamen's  wa^  merely  b^ 
the  fact  that  he  has  waived  his  hen  for  frmhl 
by  teking  the  charterer's  notes  thenifor. 
8her^9  v.  Pugh,  94  D.  600. 

The  owner  of  a  vessel  remains  liable  for 
the  seamen's  wages  under  a  charter-party  by 
the  terms  of  which  the  charterers  were  to 
pay  the  running  expenses  not  to  exceed  a 
certain  sum,  which  sum  the  captain  was  to 
retain  for  that  purpose  out  of  the  freighte, 
the  captain  to  "sail  her  himself,"  and  attend 
to  the  collection  of  freights,  etc;  for  the 
phrase  "sail  her  himself"  is  construed  to 
mean  that  the  captain,  as  agent  for  the 
owner,  was  to  employ  the  crew.    lb. 

The  master  of  a  vessel  is  personally  liable 
for  the  wages  of  a  seaman  earned  while  he  is 
a  master,  although  the  seaman  was  hired  hf 
a  former  master.     Smith  v.  OaJxs,  55  R.  487, 

44.  Iden  fbr  wages.  —  Seamen  or  mar* 
inera^  other  than  the  master,  are  entitled  te 
a  Uen  on  the  vessel  for  services  rendered  oa 
the  high  seas,  or  where  the  tide  ebbs  and 
flows.    Ocm  T.  WooUeg,  82  D.  64. 

A  court  havinf^  a  vessel  in  custody  is  com- 
petent to  recognize  and  enforce  the  ssAmen's 
paramount  lien  for  wages;  and  a  stete  court 
acquiring  such  jurisdiction  cannot  be  de> 
prived  of  it  by  process  issuins  upon  proceed* 
mgs  instituted  In  admiralty  for  the  recovery 
of  seamen's  wages.  Keating  v.  Sjpisft,  62  D. 
814^ 

46.  Forfeiture  of  wages  hjr  di 
Hon.  —  Where  a  seaman  signs  ahippiag 
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IUm^  by  wbioh  h9  engsget  not  to  so  oat  ol 
Iho  TOMtl  vntQ  tho  voyage  booomploted  and 
tto  cBifO  disohargedy  without  leave  fint  ob- 
taaed,l«t  left  the  veaael  without  leave  after 
■he  was  moored  ia  her  last  port  of  diachargei 
and  refoaed  toaniit  indlaofaarging  the  oarM^ 
be  was  held  to  have  forfeited  hie  wages  oy 
mob  dsMTtMo.     WM  v.  Dmdtbig/Uld,  7  D. 


DeMrtloa  of  the  veaael  dniing  the  eontin- 

SBd'wMioat  snfioisBt  eanse^  eonneeted  with 
a  eoBtianed  abaadonmenti  werks  a  forf eitnre 
el  isaniim's  wagea  by  the  naritinM  law. 
^peiieer  v.  Mutk,  88  D.  277. 

Tho  proper  entry  in  the  log-book  most  be 
■ade  when  atatnie  deeertion  is  intaiposed 
as  a  f orf eitue  of  wages.    i&» 

IV.  Bsfuwiuumv  ov  Lehir  vtov  V; 


46.  Idaiui  foot  MhrbM.^A  master 
esBBot  refer  the  qnestion  oT salvage  to  arbi* 
teatots  without  eoosnlting  the  owners,  es- 
pseisllywhea  the  eoortoeftte  United  States 
san  be  readily  a^ied  tOi  B9bm9omr.€horgm 
hm,  Cb.,  S6  fi.  288L 

Tbe  oargoof  a  sunken  or  abandoned  vessel 
is  not  **  wrecked  property,**  and  the  provis* 
kns  d  1  N.  T.  R.  d.,  p.  090,  see.  1,  roga- 
lating  .keeping  of  wrecked  property  for  Its 
owner,  do  not  apply  to  it.  Baker  v*  Hoaa, 
19  D.  431. 

A  snnken  vessel  or  oargo  Is  the  subject  of 
salvage^  and  the  salvor  has  alien  npon  it  for 
esmponsation,  provided  the  plaoe  where  the 
lesene  of  it  is  effected  Is  withm  admiralty 
aid  niaritime  Jorisdietion.    15^ 

A  Hon  given  by  the  maritiine  law,  for  sal* 
vage^  mav  be  recognised  and  protected  by  a 
eemmon-law  conrt,  in  replevin  by  the  owner 
ef  fihm  rm  against  the  salvor,  without  proof 
el  n  leanest  or  promise  to  pay.  Bahtty.Boag^ 
i9D.iSL 

47. iSnr  Mpain  and  rapplies.  — 

No  lien  npon  a  ship  is  created  by  the  sale  of 
pwt  d  its  eargOk  at  a  port  of  necessity,  to 
pay  far  repairs    Dtpam  v.  Ocean  /us.  Co.,  16 

S.ai. 

One  fDnushing  noesomry  supplies  to  a  ves- 
ssl  has  a  remedy  to  enforce  payment  there- 
for, against  eithervessei,  owners,  charterers^ 
cr  master.    JSemAow  v.  BoOkiM^  25  D.  180. 

That  snch  a  person  has  charged  sndi  snp- 
pliss  to  tho  charterer  will  not  per  m  act  as  a 
novntkm  and  release  the  other  parties.    lb. 

A  Ilea  f cr  reoairs  done  or  supplies  fur- 
nished to  a  vesMl  does  not  exist  if  the  owner 
was  yrssent  at  the  port  when  and  where  tiie 
rspans  were  made  or  supplies  furnished. 
Oamr.  reoifai^  82 U  6A. 

A  Han  fcr  repain  done  cr  supplies  fur- 
nished n  maritime  vessel  in  a  foreign  port 
k  implied  by  the  Uw  of  tto  United  States. 
ill 

A  homo  port  is  aa^  port  in  which  the 
hi^pens  to  be  with  his  vssseli  but^  in 
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Itojjand  a  home  port  Is  any  port  within  the 
jnnsdioticn  of  the  common-law  courts  of  thai 
island,  if  the  owner  resides  in  that  country. 
lb. 

The  vessel  lien  law  of  New  Jersey  appliee 
to  foreign  as  well  as  to  domestic  vessels. 
MandaU  v.  JSocfte,  82  D.  233. 

A  lien  for  suppUee  furnished  a  foreign  vce- 
sel  on  the  ereoit  of  the  owner  or  master  is 
not  a  maritime  lien,  within  the  lurisdiction 
of  courts  of  admirals  of  the  Umted  States^ 
bat  may  be  provided  for  by  state  statutes^ 
and  enforced  oy  state  courts.    7ft. 

A  lien  fcr  supplies  furnished  a  foreign  vee- 
sd  is  not  excluded  from  state  cognisance,  by 
the  provision  of  the  United  Statee  constitu- 
tion giving  to  Congress  the  power  to  regulate 
commeroe  with  foreign  nations,  and  among 
the  several  states,  if  Congress  has  not  legis- 
lated on  the  sul^eot.    tb. 

Where  a  eontraot  was  entered  into  between 
a  ship-owner  and  a  ship-chandler,  both  citi- 
sens  of  the  state,  fcr  the  supply  of  sails, 
cordaae,  ropes,  etc.,  for  n  sdiooner  built  ana 
launched  in  anothi^  state,  —  kdd^  1.  Ibat 
the  contract^  being  for  the  original  equip- 
,  ment  of  the  veeeel,  was  not  n  maritime  con- 
tract^ and  so  not  within  the  admiralty 
jurisdiction  of  the  federal  eonrts;  2.  That 
the  state  statute  createe  a  Uen  upon  the  ves- 
sel in  such  cases,  which  may  be  enforced* 
notwithstanding  subsequent  changes  of  own* 
ership;  8.  That  such  lien  attached  as  soon  as 
'the  vessel  reached  this  state,  and  that  all 
pereoDS  aequiring  a  snbseqnent  interest  in 
nor,  aoqnire  it  snbjeot  to  such  lien;  i.  That 
the  act  of  Consrese  concerning  the  necessity 
of  registering  bills  of  sale^  mortgages^  etc. 
jreUtee  to  written  conveyancee  only,  and 
contains  nothing  which  can  defeat  liens 
under  the  state  Uws.  Tkoirem  v.  Sekotmer  J. 
B.  Martim,  7  R.  91. 

The  lien  given  by  the  water^raft  law  el 
the  states  on  contracts  for  repairs  or  supplies 
to  a  domestio  boat  or  craft  enmfcd  in  mter- 
state  commerce  on  the  Ohio  tUver,  cannot 
be  enforced  by  a  proceeding  tn  rem  against 
the  boat  or  craft  in  the  state  court;  for  that 
prooeeding  in  such  cases  is  within  tbe  ex- 
clusive jurisdiction  of  the  United  Statee  dis- 
trict court.  Sieamer  Petrel  v.  Dumoii^,  22 
R.897. 

48.  for  adyaaoes.  — A  ship's  hus- 
band has  no  such  lien  for  advances  as  a 
sheriff  can  satisfy  out  of  the  proceeds  of  a 
sale  of  her.    HopUne  v.  Forayui^  63  D.  613. 

The  question  of  a  lien  of  a  part  owner  of 
a  vessel  for  advancee  considered  at  length, 
but  the  decision  thereof  held  to  be  unnecee* 
sanr.    JfcZ>ofia&f  v.  Bfaei^  06  D.  448. 

49.  XdeaB  of  niAtnrial-men.  —  Me- 
chanice  and  material-men  have,  by  general 
maritimo  law,  a  lien  on  foreign  veesels  for  the 
prioed  their  labor  and  materials,  but  not  on 
domestio  vessels.  Perkme  v.  FUoe,  68  IX 
267. 
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Tbe  sfcatuteA  of  Maine  give  a  lien  on  all 
Teeoda  to  thoae  who  perform  labor  or  furnish 
materiala  for  or  on  acoonnt  of  the  baUdin^  or 
repair  thereof,  for  their  wages  or  materials* 
whioh  lien  may  be  secured  by  an  attachment 
id  the  Tessel  within  four  days  after  she  is 
lannohed  or  such  repairs  are  oompleted.   lb, 

A  material-man'a  lien  on  a  vessel  extends 
only  to  the  Fnft*^"*^lf  used  in  her  oonstmotion 
or  repair,  and  not  to  such  as  are  promised 
and  agreed  to  be  so  used.    /& 

The  lien  on  a  vessel  is  not  secured  by  an 
attachment  made  under  a  writ  which  simply 
commands  the  officer  to  attach  the  goods  and 
estate  of  the  defendant  therein  named,  with- 
out anythhig  mdicating  a  lien  claim.  8uoh 
an  attachment  gives  the  plaintiff  no  special 
or  peculiar  niffhts  bv  reason  of  any  materials 
he  may  have  ramiahed,  but  he  stands  on  the 
same  footms  as  any  other  creditor,  and  his 
rights  must  be  postponed  to  those  of  a  prior 
mor^agee  of  the  vesseL    lb. 

Contracts  for  building  ships  or  vessels,  or 
for  labor  done  or  materials  furnished  in  their 
construction  are  not  maritime  contracts. 
The  Jf.  TuUle  v.  Buck,  13  R.  270;  see  also 
Edwards  v.  EllhU,  13  R.  463. 

Under  the  act  to  provide  for  the  collection 
of  claims  against  steamboats  and  other 
water-craft,  one  who  furnishes  materiab  for 
the  construction  of  a  vessel  has  a  lien  on  the 
vessel,  and  such  lien  may  be  enforced  in  the 
courts  of  the  state  in  the  mode  prescribed  in 
the  act     The  M.  TuUU  v.  Buti,  13  R  270. 

60.  What  will  divest  or  diaaolva  a 
li«n.  — If  creditors  who  libel  a  boat  have 
no  notice  of  a  nre^xisting  lien,  a  purchaser 
under  their  Judgement  becomes  snbrosated 
to  their  rights,  and  acquires  title  free  ofsuch 
lien,  though  he  had  actual  notice  of  it.  0am 
T.  WwMey,  32  D.  64. 

The  consignee  of  a  vessel  who  advances 
uone^  for  necessary  repairs,  pilot  charges, 
snpplies,  and  towage,  for  which  he  accepts  a 
bin  of  exchange  drawn  by  the  master  on  the 
owner,  waives  his  lien  on  the  vessel  by  so 
doing.     Homed  v.  Chtrekman^  60  D.  673. 

An  afpreement  to  forbear  to  enforce  a  lien 
in  admiralty  is  a  sufficient  consideration  for 
a  promise  by  one  of  the  owners  of  the  ship 
to  pay  the  claim  should  a  libel  then  about  to 
be  brought  against  the  ship  on  a  similar 
claim  be  sustained.  Fiah  v.  ThomoMf  66  D. 
348. 

The  seisure  and  sale  of  a  steamboat  in 
Missouri  for  a  debt  contracted  there  wiU 
ftot  divest  lien  of  citiaen  of  Iowa  for  sup- 

Elies  furnished  in  that  state,  since  by  the 
kws  of  Missouri  non-resident  creditors,  or 
those  having  debts  contracted  out  of  the 
state,  cannot  enforce  their  liens  at  such  sale. 
Hojghi  V.  Steamboal  HemieUa,  68  D.  669. 

Tne  maritime  law  that  a  sale  of  a  libeled  ves- 
sel is  ta  rem,  and  binds  all  who  have  claims, 
since  they  may  within  specified  time  estab- 
lish them,  does  not  apply  to  a  sale  of  a  vessel 
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nnder  a  state  law  which  permits  only  resident 
creditors  to  establish  their  claims  at  tnch 
sale.    lb. 

There  are  good  reasons  why  maritime  liens 
should  have  their  superiority  recogniiad  over 
domestic  liens.    Donald  v.  HewiU,  73  D.  431. 

Sound  pablie  poli^  does  not  require  thai 
liens  upon  boats  navigating  our  inland  rivers 
should  have  ooncedea  to  them  a  priority  over 
other  liens  acquired  in  other  states  to  whidi 
they  may  have  been  taken,    lb, 

"Aie  purchase  of  a  steamboat  at  an  execu- 
tion sale  in  another  state  does  not  divest  liens 
held  against  her  in  Missouri.  They  may  be 
enforced  by  the  courts  of  the  latter  stats 
whenever  the  boat  returns  within  their  ju- 
risdiction. Phegieif  v.  Steamboat  David  STo- 
tam,  84  D.  67. 

61.  Oonstitutionality  of  state  laws 
creating^  liens.  ~  An  Ohio  water-craft  law 
authorising  proceettingB  in  rem  against  ves« 
sds  is  merely  a  cumulative  remedv  given  by 
statute  for  the  recovery  of  a  daim  against 
the  owner  himself,  and  was  designed  to 
avoid  the  difficulty  which  often  exists  of  as* 
I  certaining  and  proceeding  against  the  owner 
or  owners  in  person.  ThBmpaon  v.  Steam^ 
.boat  J,  D.  Morton,  60  D.  658. 
^  An  Ohio  statute  providing  for  the  oolleo* 
tion  of  claims  against  steamboats  and  other 
water-craft  navigating  waters  within  and 
bordering  on  the  state,  and  antfaorising  pro- 
ceedings against  the  same  by  name,  &  not 
unoonstitutionaL    lb. 

Oases  to  which  the  water-craft  act  of  Feb- 
marjr  26,  1840,  extends  are  those  of  which 
admiral^  and  common-law  courts  have  con- 
current jurisdiction,  and  not  Uiose  of  ex- 
clusive admiralty  and  maritime  oognisanos« 
Keatingw.  Spink,  62  D.  214. 
I  The  act  of  a  state  "providing  for  coUeotioa 
of  claims  against  steamboats  and  other  water- 
crafts,  and  authorixing  proceedings  against 
the  same  by  name,'*  is  a  valid  and  constitu- 
tional enactment,     lb, 

A  statute  providing  for  the  seizure  and 
sale  of  vessels,  on  a  mere  assertion  of  debt 
or  demand,  without  any  proof  to  subetaa- 
tiate  the  claim  being  made  before  a  judicial 
tribunal,  and  without  any  judgment  or  de- 
cree of  as^  such  tribunal,  allowing  the  sale, 
is  unconstitutional,  being  in  oonflct  with  the 
provision  that  '*  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  pio- 
oess  of  law."  Parmme  v.  JhueeJl,  83  D.  7281 
A  demand  for  wharlage  is  a  maritime  de- 
mand cognicable  in  the  courts  of  admiralty, 
and  a  state  statute  attemptiug  to  confer  ja« 
risdiction  upon  a  state  court,  by  proceedings 
in  rem  therefor,  is  void.    Brooiman  v.  ham* 

A  state  statute,  a  portion  of  whose  provis- 
ions give  a  lien  upon  veesels  and  furnish  a 
means  of  enforcing  it  in  cases  of  contracts 
not  maritime,  and  as  to  which  there  is  no 
admiralty  jarisdictico,  will  be  upheld  evea 
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tfaoa^h  taoh  statate  is  nnoonstitiitioiiAl  and 
void  in  relation  to  partioalar  caaes  covered 
by  its  terma.  Sheppard  v.  Steele,  8  R. 
660. 

The  plaintiff  performed  blaoksmith-work 
on  a  Teasel  being  bnilt  at  a  ship-yard  in  New 
York.  Held,  that  the  atatate  of  that  state 
entitled  "An  act  to  provide  for  the  colleo- 
tion  of  demands  against  shipe  and  vessels," 
passed  April  14,  1862;  was  not  in  conflict 
with  the  United  States  constitntion  or  the 
Judiciary  act,  so  far  as  it  is  applied  to  a  lien 
claimed  by  plaintiff.     76. 

The  plaintiffs  attached  a  sea-going  vessel, 
nnder  the  New  York  law  (Laws  1862, 
o.  i82),  upon  a  claim  for  whaHage.  Held, 
that  a  demand  for  wharfage  being  a  mari- 
time demand,  cognizable  in  the  courts  of  ad- 
miralty, a  state  statute  attempting  to  confer 
a  remedy  for  such  a  demand  by  proceedings 
in  rem  it  void.  Broobnan  v.  banunUl,  3  R. 
731. 

Any  state  law  which  attempts  to  provide 
for  the  enforcement  of  a  maritime  cudm  or 
contract  by  any  but  a  common-law  remedy 
infringes  upon  the  exclusive  jurisdiction  of 
tiie  federal  courts,  and  is  a  clear  violation  of 
the  federal  compact.     lb. 

But  in  so  far  as  the  state  laws  create  lien 
and  provide  remedies  for  claims  not  mari- 
time over  which  the  courts  of  admiralty 
have  no  jurisdiction,  they  are  valid  and  op- 
erative.    Ih, 

A  state  law  creating  a  lien  bv  attachment 
on  vessels  for  supplies  furnished  in  her  home 
port,— Aefi,  valid.  Tug  Boat  Dorr  v.  Wal- 
dtm,  14  R.  86. 

No  maritime  lien  arises  on  a  contract  for 
repairs  or  supplies  furnished  to  a  boat  or 
vcmel  in  her  home  port;  therefore  it  is  oom- 

Ktent  for  the  states,  in  such  cases,  to  create 
ns  therefor,  and  to  provide  remedies  for 
their  enforcement  not  mconsistent  with  the 
exclusive  Jurisdiction  of  the  admiralty  courts. 
Steamer  Petrel  v.  Dunumi,  22  R.  397. 

68.  Power  of  state  courts  to  enlbroe 
them.*— Under  aection  268  of  the  Civil 
Code  of  Kentucky,  concerning  the  delivery 
of  any  vesael  attached,  upon  the  execution  of 
a  bond  to  the  effect  that  the  obligor  will  pay 
such  aum  as  may  be  adjudged  against  him, 
or  that  the  vessel  shall  be  forthcoming  to 
•atisfy  any  judgment  which  may  be  rendered, 
*' whichever  shall  be  directed  by  the  court, 
the  latter  clause  does  not  confer  upon  the 
court  an  unlimited  and  arbitrary  discretion* 
eitiber  to  render  judsment  for  such  sum  as 
plaintiff  may  show  nimaelf  entitled  to  re- 
oover^  and  then  require  the  obligor  in  the 
bond  to  pay  that  sum,  or  to  order  the  forth- 
ooming  of  the  vessel,  subject  to  the  order  of 
the  90art,  for  the  satisfaction  of  such  sum. 
Such  judgment  should  be  rendered  as  will 
protect  all  the  parties,  according  to  the  facts 

*  Actions  against  vessels  in  state  courts,  see 
note,  6-2  i>.  2BN-M4i 
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as  they  appear.    HaXbeH  v.  MeCuUoeh,  79  Di 
656. 

Where  a  lien  against  a  vessel  is  sought  to 
be  enforced  by  attochment,  and  it  transpires 
that  the  equity  of  redemption  of  the  mort- 
gagor of  such  vessel  is  all  that  can  be  sub- 
jected to  plaintiff's  demand,  such  should  be 
the  judffment  of  the  court;  and  to  satisfy 
such  judgment,  the  forthcoming  of  the  vessel 
may  be  ordered.  To  this  extent  only  can 
the  obligors  in  a  bond  to  the  effect  that  they 
will  pay  such  sum  as  may  be  adjudged 
against  them,  or  have  the  vessel  forthcoming 
to  satisfy  such  judgment,  be  held  liable  for  a 
failure  or  refusal  to  comply  with  the  order. 
The  value  of  the  equity  of  redemption  should 
be  ascertained  by  reference  to  a  master.    lb. 

The  enforcement  of  a  lien  created  by  stato 
laws  for  labor  performed  and  materials  fur- 
nished in  building  vessels  belongs  exclusively 
to  stato  tribunal.  Foster  v.  Jlie  Richard 
Busteed,  I  R.  125;  Shqppard  v.  Steele,  3  R. 
660;  Sinton  v.  Steamboat  Rdberte,  7  R.  229; 
Scow  Tuttle  V.  Buck,  13  K  27a 

An  attachment  was  issued  against  a  vessel 
navigating  the  Yasoo  and  Mississippi  rivers, 
to  recover  for  repairs.  These  rivers  were 
lUb.  "*ble  by  vessels  of  ten  tons  burden  and 
upwaru  from  the  sea,  the  vessel  was  a  steam- 
boat owned  and  having  her  **  home  port "  in 
Mississippi  ^<^  tiiat  the  vessel  waa 
within  the  maritime  jurisdiction  of  the 
United  States;  that  the  stete  courte  had  no 
jurisdiction  of  the  subject-matter,  and  could 
not  be  invested  with  such  jurisdiction  by  the 
legislature  of  the  state.  Dever  v.  Steamboai 
Hope,  2  R.  643. 

state  laws  giviuff  a  lien  on  vessels  for 
labor  performed  and  materials  furnished  in 
their  construction  are  constitutional,  and  the 
enforcement  of  such  liens  belongs  to  the  stete 
tribunals.  .Foeier  v.  J^  Richard  Bueteed,  1 
R.  125;  Sheppard  v.  Steele,  8  R.  660. 

A  claim  for  labor  upon  the  hull  of  a  vesseU 
while  yet  in  process  of  construction  before 
launchmg,  is  not  a  maritime  contract,  and 
the  United  States  admiralty  courte  have  no 
jurisdiction  for  ito  enforcement.  Sheppard 
V.  Steele,  3  R.  660. 

A  proceeding  by  attachment  or  provisional 
seizure,  when  taken  out  against  a  vessel  be« 
longing  to  a  port  of  one  stete,  while  lying  i» 
a  port  of  another  stete,  to  enforce  a  claim  for- 
repairs  and  materials  furnished  at  the  latter 
port»  is  a  proceeding  in  rem  or  in  admiralty^ 
and  the  state  courte  are  without  jurisdiction^ 
notwithstending  an  act  of  the  legislature 
authorizing  such  a  proceeding.  But  in  sachi 
a  case,  where  the  master  has  also  been  peff>*. 
sonally  cited  and  is  sought  to  be  made  liable 
in  his  individual  capacity,  the  stete  courts, 
although  without  jurisdiction  to  proceed  in 
rem  by  provisional  seizure,  have  jurisdiction 
of  a  personal  action.  Southern  Dry  Dock  Co, 
V.  Steamboat  Perry,  8  R.  585. 

A  tug  was  attached  for  supplies  furnished 
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In  port,  and  was  released  on  the  girin^  of  a 
bond.  The  attachment  suit  was  disoon- 
tinned,  another  soit  oommenoed  for  the  same 
eanse,  and  the  tug  ajnin  seized.  ffM,  that 
the  seisare  was  Talm,  notwithstanding  the 
bond  given  in  the  former  snit.  Tug  Boat 
Ihrr  y.  Watdtrm,  14  R.  80. 

Contracts  for  repairs  or  supplies  furnished 
to  a  boat  or  vessel  at  her  home  port  an  mar- 
itime oontraets,  and  therefore  come  within 
the  admiralty  jurisdiction  of  the  United 
States  district  courts.  But  oontraots  for 
boat  or  ship  building  are  not  maritime  con- 
tracts, and  therefore  do  not  fall  within  that 
risdictioo.  Steamer  Petrel  v.  Dmwui,  22 
897. 

V.  LuBiUTr  voB  CoLuaioira. 
1.  JfUdee/cr  Avokttmg  CMMekm. 

68.  In  generaL  —The  weakness  of  a  boat 
Injured  by  oollision  on  a  navigable  streanr 
does  not  relieve  the  defendant  from  the  duty 
•f  exercising  all  reasonable  care  and  effort  to 
prevent  the  oollision.  Imrum  v.  Funk,  46  D. 
•26. 

The  rules  of  admiralty  are  not  necessarily  I 
part  of  the  common  law,  although  they  mav 
DC  such  as  to  commend  themselves  to  ^^  '  ^lal 
wisdom.  And  it  is  not  proper  to  give  them 
to  the  jury  as  rules  of  the  common  law. 
8aw^  V.  kaatem  Steamboat  Co.,  74  D.  463. 

The  rules  of  navigation  and  usages  of  the 
•ea  are  not  regarded^  in  courts  of  common- 
law  jurisdiction,  as  positive  in  their  nature; 
at  least,  not  so  as  to  Mud  masters  or  owners 
in  all  oases  with  the  force  of  law.     lb. 

64.  Gk^llision  between  steamers.— 
Damages  for  a  collision  cannot  be  recovered 
when  the  plaintiff  did  not  exhibit  a  proper 
prudence  and  might  with  ordinary  care  havei 
avoided  it^  although  the  oollision  was  caused' 
by  the  gross  fault  of  the  captain  of  the  other 
■teamer.    CarOele  v.  HoUon,  48  D.  440. 

Damages  to  a  sunken  steamboat  are  not 
recoverable  from  owners  of  boat  sinkins  her 
if  the  sunken  boat  contributed  to  the  colfision 
by  her  own  carelessness  or  unskillful  man- 
agement, or  If  the  oollision  was  the  result  of 
inevitable  aoeident,  and  not  occasioned  by 
aegligence  or  want  of  skill  on  the  part  of 
•iAer  boat    Dti^s^  v.  Wateon,  60  D.  660. 

Hie  owner  of  freight  damaged  by  a  sunken 
■teamer  cannot  recover  damages  for  its  in- 
Jury,  unless  upon  the  same  state  of  case  as 
proved  her  owners  are  entitled  to  recover,  lb. 

DanuuBies  for  injury  to  one's  property  oc- 
easionecfby  a  oollision  of  two  steamboats  are 
recoverable  from  the  owners  of  the  boat 
■mkiaff  the  other,  if  the  officers  and  af^enti 
•f  the  former  then  engaged  in  the  service  of 
the  owners  willfnllv,  or  without  orders  or 
•gainst  orders,  produced  the  collision.    Hk 

66.  between  steamer  and  sail- 
ing ▼eeseL*—  A  vessel  propelled  by  steam 


*  Between  steamer  and  sailing  Tessel*  see  note^ 


must  alter  her  course  to  avoid  a  oolliaioa 
with  a  sailing  vessel,  where  the  latter,  «l 
the  time  that  the  collision  is  threatened,  baa 
not  the  use  of  her  sails.  Saune  v.  ToumCf  29 
D.462. 

A  custom  that  a  steam-vessel  ascending 
has  a  right  to  a  certain  side  of  the  river  ap- 
plies as  to  other  vessels  of  tiie  same  class, 
but  not  as  to  sail  vessels,  and  therefore  can- 
not exonse  a  oollision  with  a  vessel  of  the 
latter  description.    lb. 

When  a  oollision  happens  oo  a  dark  night 
between  a  steamer  and  a  aailiuff  vessel,  the 
mere  fact  of  such  collision  raues  no  pre- 
sumption of  negligence  against  the  steamer, 
in  the  absence  of  proof  to  the  contrarv,  and 
is  not  sufficient  in  itself  to  make  her  liable. 
But  if  such  collision  occurs  in  the  daytime, 
and  in  good  weather,  it  may  be  reasonably 
presumed  that  it  was  occasioned  by  her 
fault.  Unkm  Steamehip  Co.  v.  Nottingkam»f 
91  D.  878. 

When  a  collision  occurs  in  the  night-time 
between  a  steamer  and  a  sailing  vessel,  it  will 
be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  steamer  kept  the  proper 
lookout,  and  showed  the  proper  number  and 
description  of  lights.    /&. 

A  steamer  is  not  bound  to  ohanse  her 
course  for  a  row-boat,  under  the  federal 
navigation  laws,  and  in  case  of  collision  it  is 
error  to  charge  that  the  party  committing 
the  injury  is  only  excused  by  such  inevitable 
accident  as  human  foresight  under  the  cir- 
cumstances could  not  have  prevented.  Phikh 
delphia  etc  R.  R.  Co.  v.  Adame,  33  R.  721. 

66.  between  Teeeel  in  motion 

and  vessel  at  anchor.  —  The  master  of 
a  vessel  in  motion  colliding  with  a  vessel  at 
anchor  is  bound  to  know  that  the  latter  can- 
not be  got  out  of  the  way  so  readily  as  his  own 
vessel  can  clear  it,  and  to  take  measnras 
accordingly.    Simpson  v.  Hantd,  36  D.  281. 

A  steamer  or  vessel  under  saU  must  avoid 
one  at  anohor.  Knowtttm  v.  Sa^fwd,  62  D. 
649;  and  in  case  of  injury  to  the  latter  fay 
the  former,  no  exonse  will  avail  but  unavoid- 
able accident,  or  that  vis  mo/or  which  no 
human  skill  or  precaution  can  guard  against 
or  prevent     Baker  v.  Lewie,  76  D.  698. 

The  law  requires  those  in  charge  of  mov- 
ing vessel  to  exercise  constant  care  and 
v^ance  to  avoid  oollision  with  others.     IK 

A  person  mooring  his  craft  at  an  accus- 
tomed landing  is  bound  to  leave  sufficient 
room  for  the  passage  of  other  craft;  but  tiiis 
is  all  that  the  law  requires  of  him.    lb, 

Tbe  defendant's  steamer,  81  John,  in  at* 
temptbff  to  pass  a  groundeid  tow  belonging 
to  the  plaintii(  instead  of  taking  the  ordi- 
nary chanuel,  which  was  on  the  west  side  of 
the  tow,  went  to  the  east  side,  the  pilot  sup- 
posing that  the  chHunel  had  changed.  The 
pilot  knew  that  the  tow  was  aground.  HM, 
that  the  pilot  was  guil^  of  negligence,  and 

St  John  liable 


the  owners  ot  the 


for  dam- 


j:ii:^- 


WHO,  ▼,  1,  & 


«gM  done  by  eoUialoa  with  a  Ttwel  Moiig- 
ii^  to  tho  tow.  AtuUm  T.  if.  /.  SieambotU 
Ob.,  8R.  66S. 

He  wia  nogfigent^  ftlthoagh  tho  aoeidont 
may  bATO  been  canted  by  an  obetade  whioh 
had  been  reoently  and  suddenly  formed,  and 
coald  not  be  teen  by  him.  A  party  cannot 
aTail  himself  of  the  defense  of  ''inevitable 
accident**  who^  by  bis  own  negligence,  sets 
into  a  position  which  renders  the  aoddMit 
tnevitablo.    Ih, 

The  St.  John,  before  reaching  the  tow, 
ognaled  that  she  intended  to  go  to  the  east. 
No  answer  was  made  by  thoee  cm  the  tow, 
thoof^h  it  had  been  ffroanded  by  its  pilot 
making  a  mistake  simuar  to  that  of  the  pilot 
of  the  ot.  John,  and  aome  of  thoee  in  oharge 
had  soonded  and  diBoorered  that  the  lihannel 
had  ohanged.  BM^  that  those  managing 
the  tow  were  not  giulty  of  oontribntory 
Mffligenoe.    7& 

There  was  no  legal  dntj  on  tho  part  of  the 
tow  to  either  signal  or  impurt  any  informa- 
tion M  to  the  channel  to  the  St.  John.  A 
eteamer  with  fnll  control  of  its  maohinery, 
destrinji  to  peas  a  Tessel,  whether  atationary 
or  monnff,  mnst  do  it  on  its  own  raaponai- 
bOtW,  and  ia  bonnd  to  aeleot  its  ronte  at  its 
peril.    Ih, 

67. with  tngs  and  towi.*— Whore 

a  canal-boat  in  tow  was  annk  by  coUiaion 
with  another  tow  owned  by  the  owner  of  the 
towing  tog,— Mrf,  that  the  owner  of  the 
cargo  on  the  eanal-boat  ooald  not  reoorer  of 
the  owner  of  the  tng  for  the  loea,  it  appear- 
ing that  the  omianon  to  diaplay  proper  lights 
on  the  eanal-boat  oontribnted  to  the  maa. 
AreUe  Fire  Inf.  Osi  t.  AuHin,  26  R.  221. 

58.  Idghti.t — No  poaitire  mle  of  law 
or  naago  reqnirea  the  maatar  of  a  veaael  to 
alwaya  exhibit  in  tho  night  a  light  on  his 
▼eaael  while  at  anchor  ia  a  harbor.  Canlqf 
T.  WkUe,  92  D.  209. 

Whether  the  omission  to  exhibit  anoh  light 
will  amount  to  anch  negligence  aa  to  bw  a 
eUun  for  an  ininrv  received  from  another 
Toaaal  running  foul  of  her  dependa  on  the 
ainaniataacea  of  the  oaae.    lb, 

A  failnre  to  keep  a  aisnal-light  burning 
oa  a  veaael  anchored  in  uo  chumel  of  the 
Delaware  Biver  at  night,  and  to  maintain  a 
proper  anchor  wateh  on  board  the  veaael,  ia 
aobn  negligence  aa  to  prevent  a  recovery  by 
the  owner  of  goods  carried  thereon  aeainat 
the  ownera  or  a  veaael  in  motion  colliding 
with  anoh  anohorad  veaael,  for  an  injury  to 
the  gooda^  although  the  maater  of  the  vessel 
in  motion  ia  alao  guilty  of  ncffligenc^  and 
the  burden  of  proof  liea  on  tne  plaintift 
Simpson  v.  Hani  S6  D.  231;  InmU  v.  Steamer 
Senator,  M  D.  806. 

It  ia  not  to  be  undeittood  that  all  veaaela 

*  Between  tug  and  tow,  see  note,  tfD.  M,87. 
Llabilitr  for  Injury  caused  by  towed  veasel, 
see  note.  26  D.  864,  S66. 
f  Rules  relative  to  Ughti,  see  notOitf  D.  fiflb 


Toll 

should  set  a  guard  or  exhibit  lights,  but  only 
such  as  are  moored  or  anchored  in  "  harmVi 
Imtis  V.  Steamer  Senator,  64  D.  306. 

A  steamer  employed  in  towing  boats  was 
navigating  the  bay  of  New  York,  with  U^hti 
forward  and  aft  and  a  red  liffht  on  the  pilot* 
house,  which  were  the  usual  lights  for  such 
vessels,  but  which  did  not  conform  to  the 
requirements  of  an  aot  of  Congress  prescrib- 
ing lights  for  vessels  of  that  character.  Held, 
that  the  omission  to  carry  the  lights  pio- 
soribed  Ij  law  did  not  of  itself  preclude  a 
recovery  for  damages  negligently  end  reck* 
lessly  produced  by  another  vessel  running 
upon  her  or  her  tow.  Hoffmam  v.  Unhn 
Ferry  Gb.,  7  R.  436. 

69.  Iiookonts.  —  A  failure  of  a  moving 
vessel  to  keep  a  proper  lookout  is,  in  case  of 
collision,  by  the  maritime  law,  regarded  aa 
nesgli^ence  on  her  part,  especial^  if  tho 
omission  may  have  contributed  to  the  dia- 
aster.     Baker  v.  Lewis,  76  D.  698. 

60.  Boles  peculiar  to  river  naviga* 
tion.  ^  The  owner  of  a  veasel  is  liable  for 
the  non-observance^  by  the  master,  of  aa 
established  custom,  by  whioh  a  vessel  d^ 
spending  a  river  is  required  to  give  way  to 
one  ascending.    Jones  v.  Pitcher,  24  D.  716* 

Anchoring  a  vessel  in  a  regular  path  of 
river  steamers  can  only  be  justified  by  neoes* 
sity,  snd  such  vessel  must  remain  no  longer 
than  the  necessity  exists.  XnowUom  v.  /&s» 
ford,  62  D.  649. 

This  master's  duty  upon  anchoring  in  the 
path  of  river  steamers  is  to  exercise  a  rea- 
sonable desree  of  oare  and  skill  and  have 
due  regard  for  the  rights  of  others,  and 
whether  he  does  is  a  question  for  the  jury. 
2b. 

Ihe  degree  of  necessity  which  will  justify 
anchoring  in  the  ^ath  of  river  craft  is  not 
such  as  renders  it  impossible  to  anehor  else- 
where. It  is  sufficient  if  prudent  and  skill* 
fnl  navigators  would  deem  it  hacardons  to  do 
so.    lb. 

Officers  of  vessels  must  exercise  the  utmost 
vigilance  and  secure  the  beet  means  of  avoid* 
ing  accidents  when  crossinff  the  ususl  traok 
of  steamers  in  a  river,  in  oraer  to  be  entitled 
to  damages  resulting  from  collision.  Beess 
V.  Steamer  Marp  Fo^t  64  D.  667. 

2.  Aethns/or  Collision, 

61.  Juriadiotion  and  right  of  aetioB.* 
—  Courts  of  common  law  have  concurrent 
jurisdiction  with  courts  of  admiralty  in  cases 
of  collisions  at  sea.  Sawi/er  t.  Eastern 
Steamboat  Co.,  74  D.  468. 

An  action  for  damages  caused  by  a  steam- 
boat running  into  a  fiat-boat  should  be 
brought  against  the  boat  itself,  and  not 
sgainst  the  persons  named  in  the  attachment 

*  Jurisdiction  In  suits  for  collision,  see  note^  41 
D.60. 

Collision,  when  not  regarded  as  being  wlthla 
•et  of  God,  see  note.  45  D.  MQL 
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M  its  owners.  The  fact  that  the  defendants 
are  admitted  by  the  affidavit  on  which  the 
attachment  issued  to  be  the  owners  of  the 
steamboati  and  that  the  attachment  bond 
which  is  made  payable  to  them  as  snch, 
makes  no  difference.  Steamboat  Farmer  v. 
JieOraw,  02  D.  718;  Walier9  T.  Steamboai 
MoUk  Doder,  95  D.  722. 

The  owner  of  a  vessel  is  liable  for  a  col- 
lision occasioned  by  the  negligence  of  the 
officers  and  crew,  althoagh  the  vessel  was  at 
the  time  under  the  control  of  a  licensed  pilot. 
SauUer  v.  New  York  A  W,  8.  8,  Co.,  43  R. 
786. 

62.  Keasureof  damages,  generally.* 
—  If  a  vessel  sink  from  the  eJSects  of  a  col- 
lision, the  other  vessel,  if  in  fault,  will  be 
responsible  for  the  loss  thus  occasioned, 
thongh  proper  exertions  on  the  part  of  the 
master  and  orew  of  the  injured  vessel  might 
have  kept  her  afloat.  Pharm  v.  Stewart,  33 
D.  317. 

68.  where  both,  ▼eesels  are  in 

ftralt.t — The  common-law  rule  for  assessing 
damages  for  injuries  caused  to  vessels  by 
oollision  is,  that  where  both  vessels  are  at 
faulty  neither  can  recover.  And  this  is  the 
rule  tbst  must  be  applied  in  case  of  a  ool- 
lision between  two  steamboats  on  the  Ohio 
River,  even  though  the  suit  be  brought  in 
the  chancery  court.  Broixdwell  v.  Swigert, 
46  D.  47;  Steamboai  Farmer  v.  MeOratc,  62 
D.  718;  Baker  v.  Lewis,  76  D.  698.  But  in 
admiralty  the  loss  would  be  apportioned  or 
divided  equally  between  them.  KnowUom  v. 
Sa^fard,  62  D.  649;  Unkm  Steamship  Ok  t. 
NottrnghamB,  91  D.  378. 

The  admiralty  rule  which  assesses  the 
damage  equally  upon  two  vessels,  the  negli* 
flent  management  of  which  has  occasioned 
UMs  or  injury,  has  no  application  in  common- 
law  oourts.  Aretk  A«  /jm.  Co,  t.  Austin, 
26  R.  221. 

In  oollisions  of  vessels^  the  one  in  fanlt  is 
responsible  if  the  other  does  not  contribute 
to  the  injury.  iTnowttoii  T.  Sanford,  62  D. 
649. 

The  judidary  of  Kentucky  have  no  power 
to  adopt  the  marine  code  of  Europe  in  detov 
mining  the  liability  of  owners  of  vessels  for 
injuries  done  by  oollisions  on  the  Western 
waters.    Broadwett  v.  Sfdgeri,  46  D.  47. 
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Nature  and  form  of,  see  Smppnio,  40l 
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*  Uabllttj  of  vemels  and  their  owners  for  in- 
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t  Rules  of  daxnaget  where  both  vessels  are  in 
fault,  see  note.  46  0.  tt. 
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Words  actionable  wr  «e  miMt  impute  a 
erime  indictable  ana  punishable  in  a  tem- 
poral court  of  criminal  jnriadiction,  or  most 
charge  an  infections  disease.  lAtUe  ▼.  Bar» 
low,  71  D.  219. 

2.  When  no  actkm  lies,  — Where  words  are 
innocent  or  justifiable,  they  will  not  support 
an  action,  although  they  may  have  occasioned 
some  special  damage.  Mayraad  ▼.  Rkhardmm^ 
9  D.  707. 

No  action  lies  for  calling  a  roan  oppro- 
brious names,  such  as  liar,  cheat  rascal, 
■windier,  blackleg,  and  the  like.  Van  ToMtl 
T.  Caprm,  43  D.  667. 

Defamatory  words  uttered  only  to  the 
person  concerning  whom  they  are  spoken» 
no  one  else  being  present  or  within  hearings 
do  not  constitute  slander,  so  as  to  sustain  an 
action  therefor.  SkefiU  ▼.  Van  Deuaen,  74  D. 
632. 

If  one  assert  a  slander  generally,  without 
stating  his  author,  it  is  actionable;  but  if  he 
mentions,  at  the  time,  his  authority,  it 
should  be  such  an  authority  as  would  induce 
reasonable  belief.  Henh  v.  RingwaU,  2  D. 
392. 

Slanderous  words  may  be  retracted  or  so 
qualified  and  explained  as  not  to  couTcy  a 
slanderous  meaning,  and  where  such  retrac- 
tion, qualification,  or  explanation  is  made  at 
the  time  of  the  speaking  of  such  words,  or 
before  the  separation  of  the  persons  who 
heard  them,  the  words  will  not  be  actionable, 
Trabue  ▼.  Jfoys,  28  D.  61;  SheeM  v.  Mo* 
DowelU  5  D.  636. 

The  explanation  of  such  words,  made  bv 
another  person  present  at  the  time,  which 
explanation  was  adopted  by  the  speaker  of 
the  words,  and  so  understood  to  oe  by  all 
present,  will  prevent  the  words  from  being 
actionable.     TraJtme  r.  Mays,  28  D.  61. 

3.  How  the  worde  are  to  he  oontiruetL  —  In 
slander  the  words  are  to  be  construed  as  they 
were,  or  should  have  been,  understood  by 
the  person  to  whom  they  were  addresseiL 
Sawyer  v.  Eifert,  10  D.  633;  Wataon  v.  Me- 
Carthy,  46  D.  380;  StalUnffs  v.  Newman,  62 
D.  723;  MeOmoan  v.  Mani/ee,  18  D.  178. 

The  words  are  to  be  taken  in  their  plain 
and  obvious  meaning;  the  old  rule  that  they 
are  to  be  taken  in  miUori  eensu  has  been  ex- 
ploded. Ogden  v.  BUey,  25  D.  613;  StaUmge 
V.  Newman,  62  D.  723;  Little  v.  Barlow,  71 
D.  219;  Harrison  v.  Findley,  85  D.  456. 

Words  are  not  to  be  taken  in  the  milder 
sense  after  a  verdict  which  finds  them  to  have 
been  spoken  maliciously.  Beers  v.  Strong^ 
1  D.  10. 

The  slanderous  sense  of  the  words  spoken 
is  not  to  be  determined  by  the  understand 
ing  of  the  hearers,  where  the  language  is 
plain  and  direct.     Jamigan  v.  Fleming,  5  R. 
614. 

2.  When  special  damages  must  bo 
shown. — To  say  of  a  candidate  for  Congress 
that  his  mind  was  weak,  and  never  could 


What  required  from  expert^  see  WirNnsBSi 

182-137. 
What  required  from  pbysician%  see  Phtu* 

OZAXI  AVD  SUBOSONBi  4»  6. 

8I1AHDB&. 

[Ineludes  defamation  by  spoken  words;  also 
Jandar  of  title  to  land.  Defamation  by  written 
or  pilnted  words,  or  representation,  oonsUtating 
MsCli  treated  under  tbat  title.] 

L  What  Wobds  abb  AonoMABLS. 
n.  Pbivilboid  CoMiiuiiioaTioiia. 
in.  Pbookdu&s. 
IV.  Slakdbh  or  Titls  to  Land. 

L  What  Words  abs  Aotiorabls. 

1.  In  generaL*  —  1.  When  an  action 
&f.  —  Words  need  not  be  necessarily  de- 
iamatory  in  order  to  be  actionable.  Bent- 
hy  ▼.  Reynolds,  36  D.  251. 

mie  consequence  of  the  words  spoken  must 
be  to  occasion  some  injury  or  loss  to  the 
pjaintifl^  either  in  law  or  fact.  Ahrams  ▼• 
Foskee^  66  D.  77. 

To  say  of  a  man  that  he,  while  a  member 
of  a  convention^  *'  openly  avowed  the  opinion 
that  ffovemment  had  no  more  right  to  pro- 
vide By  law  for  the  support  of  the  worship 
of  the  Supreme  Being  than  for  the  snppoxt 
of  the  worship  of  the  devil  '*  is  libelous,  as 
tending  to  deprive'  him  of  the  esteem  of  man- 
kind, and  to  render  him  odious  and  detest- 
able,   atow  ▼.  Oomoerst,  8  D.  189. 

To  call  a  woman  a  hermaphrodite  is  ao- 
tionable,  without  alleffing  special  damages. 
Malone  ▼.  Stewart,  45  fi.  577. 

Words  spoken  of  a  female  which  have  tend- 
«n^  to  wound  her  feelings,  bring  her  into 
eontemptk  and  prevent  her  from  occupying 
such  position  in  society  as  is  her  right  as  a 
woman,  are  actionable  m  themselves.     Ih, 

Repetition  of  a  slanderous  report  already 
in  circulation  is  actionable,  although  it  was 
not  repeated  with  any  design  to  extend  its 
eirculation,  or  confirm  it,  or  cause  the  per- 
son to  whom  addressed  to  believe  it  to  be 
true.     Kenn^  v.  McLaughUn,  66  D.  345. 

The  repetition  of  slanderous  words  must 
be  done  from  good  motives  and  without 
malice,  and  the  repeater  must  give  not  only 
l^e  precise  words  of  the  author,  but  the 
name  of  a  responsible  person  against  whom 
the  injured  party  may  bring  his  action. 
Jamigan  v.  Fleming,  5  R.  514. 

Plaintifif  may  in  good  faith  make  inquiry 
through  a  third  person  of  defendant  if  he  has 
made  a  slanderous  charge  against  plaintiff 
aud  if  defendant  in  malice  reiterates  the 
charge  in  reply,  the  words  spoken  at  that 
time  are  actionable;  but  if  the  inquiry  is 
made  as  a  trick  for  the  purpose  of  inducing 
defendant  to  utter  a  slander,  the  words  thus 
elicited  are  not  a  ground  of  action.  In  snch 
case,  the  question  of  malice  is  for  the  jury. 
NoU  V.  Stoddard,  88  D.  633. 

*  Wbat  words  are  actiouable  per  ss,  see  notea, 
12  D.  39-46;  41  E.  690-69'i. 
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be  depended  upon,  is  not  actionable  per  m. 
Mayratd  v.  Rkhardaonj  9  D.  707. 

An  action  will  not  lie  for  orally  impating 
insanity  to  plaintiff,  witnont  the  averment 
of  special  damage.  "  TJte  Ccunt  Joanne*  "  v. 
Burt,  83  D.  625. 

Words  which  charge  a  roan  with  gross  dis- 
honesty, for  which,  if  tme,  he  would  be 
liable  in  a  civil  action,  but  which  do  not  im- 
port a  charge  of  burglary,  larceny,  or  other 
crime,  are  not  actionable  per  se.  The  rule  is 
here  applied  to  words  spoken  by  one  partner 
against  the  other.  Al/ele  v.  Wright,  93D.  615. 

Falsely  to  charge  that  a  mercluuit  has  exe- 
cuted a  chattel  mortgaj^e  is  not  actionable 
per  m,  and  special  damage  cannot  be  pred- 
Mated  of  such  a  charge  without  explicit 
proof  connecting  it  therewith.  Ifewbwd  r. 
BradMlreet,  40  R.  426. 

Where  one  falsely  reports  to  third  per- 
sons that  a  clerk  in  the  employ  of  the  gov- 
ernment has  spoken  disrespectfully  of  his 
ehief,  and  this  coming  to  the  knowledge  of 
the  latter  he  discharges  the  clerk  in  conae- 

3nence,  an  action  of  slander  will  not  lie. 
IniglU  V.  Blackford,  51  R.  772. 

The  defendant's  wife,  a  stockholder  in  a 
street-railway  oompany,  informed  her  hus- 
band that  she  heara  persons  boast  that  a  car 
of  the  com'pany  driven  by  the  plaintiff  wa«r 
"  a  good  dead-head  car  "  for  them,  and  thef 
defendant  informed  the  foreman  of  the  com- 
pany, who  thereupon  without  investigation- 
or  notice  discharged  the  plaintiff.  Held, 
that  an  action  of  slander  would  not  lie,  there^ 
being  no  proof  of  actual  malice.  Hcaiey  v. 
TroBt,  44  R.  461. 

8.  What  charges  of  crime  are  action- 
able, generally.  —  1.  The  general  rule.* — 
Words  are  actionable  per  m^  when  the^ 
eharse  a  person  with  having  committed  an 
act  wr  which,  if  the  eharge  were  true,  he 
would  be  punishable  criminally  by  indict- 
ment.    8U  Martin  v.  Deanoyer,  61  D.  494. 

Whether  slanderous  words  are  actionable 
in  themselves  as  imputing  criminality,  with- 
out alleging  special  damages,  depends  upon 
whether  the  charge,  if  true,  would  subject 
the  party  charged  to  indictment  for  a  crime 
involving  mors!  turpitude,  or  subject  him  to 
an  infamous  punishment.  AlfeU  v.  Wright, 
93  D.  615;  Brooker  v.  Coffin,  4  D.  337. 

A  charse  need  not  be  direct  and  positive 
to  make  it  slanderous;  it  is  sufficient  that 
from  it  the  imputation  of  criminality  may  be 
inferred.     Watere  v.  Jones,  29  D.  261. 

Expressing  a  suspicion,  or  speaking  ironi- 
cally or  by  way  of  comparison  or  interroga- 
tion, may  make  one  guilty  of  slander.    Ih, 

2.  Its  eeope  and'  extent,  —  An  accusation  is 
actionable  which,  if  proved,  would  subject 
the  party  falsely  accused  to  a  punishment 
wliicn  would  bring  disgrace  upon  him. 
Ahrame  ▼.  Foehee,  66  D.  77. 

*  Imputing  a  crime,  when  actionable,  tee  uote, 
ISD.4I-4& 


A  charge  of  felony  may  be  made  by  a 
question  as  well  as  bv  a  direct  allegation,  if 
it  was  so  meant,  and  this  is  a  question  of 
construction.    8aw}fer  v.  B{fert,  10  D.  633. 

The  injury  to  plaintiff  is  not  affected  by 
the  truth  or  falsity  of  the  facts  and  principles 
which  may  or  may  not  constitute  an  impos- 
sible crime  and  an  impossible  fact.  Hence 
an  action  for  slander  will  lie  for  charging  an 
impossible  crime  and  an  impossible  tact. 
The  court  will  not  say  that  sexual  inter- 
course between  a  dcff  and  a  woman  is  im- 
possible, nor  that  u  possible,  conception 
might  not  follow;  but  if  such  connection  and 
conception  are  impossible,  it  is  not  known 
to  the  people;  and  the  people,  though  bound 
to  know  the  law,  are  not  hound  to  know 
philosophy  or  the  facts  and  principles  of  sci- 
ence.   Aueman  v.  Veal,  71  D.  331. 

Th£  following  charges  qf  crime  Itave  beenhM 
actknabk  per  se  within  the  rule:  The  worda 
*'  You  are  a  vagrant  **;  as  a  statute  subjects 
such  a  person,  on  a  conviction  before  a  jus- 
tice of  the  peace,  to  imprisonment  at  hard 
labor,  for  a  term  not  exceeding  one  month. 
Miles  V.  Oldneld,  2  D.  412. 

To  say  of  a  woman,  "  What  is  a  woman 
that  makes  a  libel?    She  is  a  dirty  creature, 
and  that  is  you.    Ton  have  made  a  libeL 
and  I  will  prove  it  with  my  whde  estate. 
Andres  v.  Aoppenheqfer^  8  D.  647. 

Words  charging  one  with  stealing  boots 
from  a  dead  body  cast  ashore  from  a  wreck. 
Wonson  ir.  Sayward,  23  D.  691. 

To  say  of  one,  "He  makes  his  money 
easy;  he  keeps  a  gambling-place,"  or  to  say 
of  him,  *'He  makes  his  money  easy;  he 
keeps  a  gambling-helL**  Buckley  t.  O  Kid, 
18  R.  466. 

Words  imputins  to  a  wife  the  commission 
of  a  felony  jointiy  with  her  husband,  but 
not  in  his  presence.  Nolan  ▼.  Trader,  33  R. 
277. 

3.  Its  Umiis  and  exceptions.  —  Words  are 
not  actionable  per  se  unless  they  impute  a 
crime  liable  to  punishment  Brite  v.  ^i^ 
16  D.  122. 

Words  charging  the  crime  against  nature 
are  not  actionable  per  se.  Cobum  v.  ffarwood, 
12  D.  37.  S.  P.,  Melvin  v.  Wekmt,  38  R. 
572. 

The  word  "  thief  "  is  not  actionable  unless 
intended  to  impute  a  felony;  hence,  if  it  be 
accompanied  by  other  words  showing  that  it 
was  spoken  with  reference  to  a  mere  breach 
of  trust,  an  action  will  not  lie.  Brite  v.  GUl^ 
15  D.  122. 

Charging  one  with  being  in  a  suspicious 
place  under  suspicious  circumstances  does 
not  impute  a  crime  to  him.  Waters  t.  Jones, 
29  D.  261. 

To  charge  a  person  with  causing  or  procur- 
ing an  abortion  is  not  actionable  per  se,  when 
there  is  no  law  punishing  sach  act  at  the 
time  of  the  speaking  of  the  words.  Al>ram» 
▼.  FosJtee,  66  D.  77. 
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AIle|(ed  sUnderon*  words' do  not  impato 
any  enminal  ctfenw,  unless  it  appears  from 
the  record  that  the  words  set  forth,  by  their 
natural  signification,  when  interpreted  in  the 
tight  of  the  extrinsic  facts  allegod,  are  fairly 
capable  of  suck  a  meaning.  Ooodrkh  v. 
Hooper,  93  D.  49. 

In  an  action  of  slander,  for  calling  plain- 
ti£f  a  "deserter,"  without  alleging  special 
damage,  — Asit/,  that  as  the  omnse  alleged 
was  mily  cognizable  by  a  conrt-martial,  the 
action  ooola  not  be  maintained.  HoUmga' 
woflh  T.  Shaw,  2  R.  411. 

The  words  charged  to  have  been  spoken 
by  the  defendant  were,  that  the  plaintifif 
'*bad  stolen  com  out  of  O.'s  field. '^  Held, 
that  if  the  conversation  in  the  conrsa  of 
which  the  alleged  words  were  spoken  showed 
that  the  defendant  referred  to  "standing 
eom,"  the  plaintifif  conld  not  recover,  the  lar- 
ceny of  standing  com  being  only  an  indict- 
able offense,  mule  so  by  statute,  but  not  of 
an  infamous  character  or  subject  to  an  infa- 
moftts  or  disgraceful  punishment  StUtell  v. 
Ayno/<2^5K.  396. 

The  words  "A  stole  windows  from  B's 
house  "  are  not  in  their  otdinary  sense  action- 
able  as  imputing  either  larceny  or  an  act  of 
nalicious  trespass  upon  real  estate.  Wing 
▼.  Wmg,  22  R.  548. 

Words  merely  charging  that  the  plaintiff 
administered  morphine  to  another  on  the  day 
be  made  his  will,  and  that  if  it  had  not  been 
for  that»  the  plaintiff's  daughters  would  not 
have  got  what  they  did,  are  not  actionable 
fer  se,  nor  with  an  innuendo  that  the  plain- 
tiff had  unlawfully  administered  poison  caus- 
ing death.     McFadin  v.  David,  41  R.  687. 

4.  Wardi  eharghtg  crime  eomntiUed  in 
aaotker  ataU.*  —  To  impute  the  commis- 
sion of  a  crime  to  one  is  actionable  per  m. 
And  it  makes  no  difference  that  the  person 
of  whom  the  words  were  spoken  is  not  in  the 
state  where  he  is  punishable;  for  although 
the  erime  may  have  locality,  the  effect  of  the 
imputation  has  not.  Shipp  v.  MeCraw,  9  D. 
611. 

In  an  action  of  slander,  if  the  alleged  slan- 
derous words  charge  an  act  to  have  Men  done 
in  another  state  or  countr^r,  which  is  not  a 
crime  by  the  common  law,  in  order  to  make 
them  actionable,  the  oleading  should  show, 
and  the  evidence  establish,  its  criminality  by 
the  laws  of  such  state  or  country.  Bundy  v. 
Hart,  2  R.  625. 

In  an  action  for  slanderous  words  spoken 
in  Pennsylvania,  snd  chai|^g  the  commis- 
sion of  adultery  in  Georgia,  the  words,  if 
chargiuff  an  offense  of  moral  turpitude,  pun- 
ishable by  the  law  of  the  state  where  they 
were  uttered,  are  actionable  jmt  se.  Kkmvph 
T.  Dunn,  5  R.  365. 

4.  Charges  of  arson. — Charging  one 
with  burning  the  gin  or  cotton-house  of  an- 

*  Words  charging  commission  of  offense  in  a 
ioielgn  state,  see  note^  9  D.  61S,  614 


other  is  actionable  per  m,     Waiera  v.  Jonee, 
29  D.  261. 

To  say  of  one,  **  I  believe,  or  I  have  reason 
to  believe,"  he  committed  arson  or  larceny, 
is  equivalent  to  charsing  him  with  a  crime^ 
and  is  actionable.  Watere  v.  Jonee,  29  D. 
261;  Loffon  v.  Steele,  4  D.  669. 

To  say  of  one,  "  I  have  been  informed  he 
is  guilty  of  arson,**  the  name  of  the  inform* 
ant  not  being  stated,  is  actionable.  Hence 
it  is  actionable  to  say  of  one  that  it  is  the 
general  opinion  of  the  people  in  the  neigh- 
borhood tnat  he  burned  the  gin-house  of  sa« 
other.     Waters  v.  Jones,  29  D.  261. 

6.  Charges  of  forgery. —A  writing 
given  to  a  slave  to  facilitate  his  escape,  by 
certifying  falsely  that  he  bad  been  made  free 
bv  the  will  of  one  represented  to  have  been 
his  master,  etc.,  is  an  instrument  calculated 
to  deceive,  and  might  prejudice  the  owner  of 
such  slave,  and  u  genuine,  misht  subject 
the  person  signing  it  to  damages  tor  the  loss 
of  such  slave;  it  is  therefore  forgery  to 
counterfeit  such  an  instrument,  whether 
actually  used  to  facilitate  the  escape  of  a 
slave  or  not;  and  words  charging  one  with 
the  forgery  of  such  a  writing  are  actionable 
per  se.     Arnold  v.  Cost,  22  D.  302. 

6.  Charges  of  laroenv'.  —A  key  in  a 
door  may  be  the  subject  of  larceny.  It  ia 
not  so  far  real  estate  as  to  prevent  a  convic- 
tion for  its  theft.  Worcu  are  therefore 
slanderous  which  accuse  a  person  of  stealing 
a  key  out  of  a  door  in  the  room  of  a  house, 
Hosbne  v.  Tarrenee,  36  D.  129. 

'Where  one  said  "  he  would  venture  any- 
thing the  plaintiff  had  stolen  the  book,** 
the  words  oeinff  proved  to  be  spoken  mali- 
ciously, were  held  to  support  a  verdict  for 
damages.     Nye  v.  Otis,  6  D,  79. 

Where  the  defendant  charj^  the  plaintiff 
with  having  stolen  a  certam  note  in  Vir- 
ginia, the  parties  being  in  North  Carolina  at 
the  time  these  words  were  uttered,  such 
charge  was  held  slanderous,  it  appearing 
that  stealing  notes  was  larceny  in  Virginia. 
Shkjp  v.  MeOraw,  9  D.  611. 

A  statute  defined  larceny  as  the  taking 
and  carrying  away  of  any  personal  property 
or  valuable  thing.  In  an  action  ox  slander 
for  charging  plaintiff  with  stealing  a  dog,  — 
held,  that  a  dog  was  property  or  valuable 
thing  within  the  statute,  and  that  the  words 
were  therefore  actionable  per  se,  Harrington 
V.  Miles,  16  R  356. 

The  following  charges  are  actionable  per  se: 
Falsely  to  say  of  another  that  he  is  a 
thief;  although  it  does  not  necessarily  im- 
pute a  felony.    Qalgley  v.  McKee,  63  R.  320. 

To  say  of  a  person  that  he  is  a  thieving 
puppy.     LiUle  v.  Barlow,  71  D.  219. 

The  words  "  You  have  stolen  my  belt."  8U 
Martin  v.  Desnoyer,  61  D.  494. 

To  charge  one  with  stealing  that  which 
cannot  be  stolen  is  not  of  itsdf  actionable^ 
Ogden  v.  Riky,  25  D.  613. 
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The  words  *'John  Offden  haa  stole  my 
marie";  ''You  are  a  thief t  yon  have  stolen 
my  marie,"  are  not  aotionaDle^    /& 

7.  OhargM  of  p«riuiy. —In  slander, 
words  bear  that  signincation  whiofa  they 
hare  in  oommon  parlanoe;  henoe  to  obarge 
one  with  swearing  falsely  in  oonrt  is  aotion- 
able,  as  here  it  will  be  anderstood  to  mean 
a  oonrt  having  power  to  administer  an  oath. 
BamiUon  t.  Ueni,  1  D.  652;  Sue  ▼.  Mitehelk 

1  D.  26a.     Contra^  Ward  t.  dark,  3  D. 
S83. 

Slander  is  not  maintainable  for  saying  one 
is  forsworn,  bnt  it  is  otherwise  when  it  is 
■aid  that  he  is  perjnred.    Hopkmgr.  Beedle^ 

2  D.  191. 

Saying  to  another,  **  Ton  swore  to  a  lie, 
for'  whi<m  yon  now  stand  indioted,"  b  aetion- 
aUe^    PtlUm  t.  Ward,  2  D.  251. 

Saying  to  a  witness  while  giving  his  testi- 
mony in  a  eanse  in  oonrt  to  a  point  material 
to  the  issne,  "That  is  false,"  is  actionable; 
for  when  spoken  malieioosly  it  is  equTslent 
to  a  charae  of  peijnry.  McCkmf^ryr.  W^ 
mart,  5  D.  194. 

It  is  aotionjkble  jMrse  to  aay  of  another, 
"  He  has  sworn  falsely,  and  I  will  attend  to 
the  grand  jnry  respecting  it."  GUman  r, 
Lowell,  24  D.  98. 

Perjury  is  impated  in  the  words,  "I  have 
made  the  oharse  against  him,  and  I  will  go 
on  with  it,"  where  there  is  a  colloqninm and 
proper  innuendoes  showixig  that  they  were 
spoken  conoeminff  the  plaintiff  and  his  testi- 
mony in  a  cause  aepenains;  and  such  words 
so  laid  are  actionable.  Tkontpmn  ▼.  Zsuft^ 
26  D.  91. 

Words  imputing  to  a  person  the  crime  of 
perjury  are  in  themselves  actionable,  with  or 
without  a  colloquium,  and  without  proof 
that  such  person  has  taken  oath  in  a  judicial 
proceeding,  and  without  production  of  proof 
of  such  proceeding.  Oommom  v.  WaUert, 
87  D.  635. 

8.  Ohargesofunoliastity.— To  charge 
a  female  with  want  of  chastity  is  not  action- 
able at  common  law.  Ettud  t.  AiUberrp,  6 
D.  631. 

Words  chari^ing  a  female  with  want  of 
chastity,  or  which  nave  a  tendency  to  woifnd 
her  feelings,  bring  her  into  contempt»  and 
prevent  her  from  occupying  such  position  in 
society  as  is  her  right  as  a  woman,  are  ac- 
tionable per  $e  in  Ohio.  But  this  rule  is  not 
extended  to  one  of  the  male  sex,  where  tiie 
words  are  of  similar  character.  Al/eU  v. 
Wr^ht,  93  D.  615. 

Words  imputinff  adultery  to  a  married 
woman  are  actionable  by  statute,  but  not  at 
common  law.  SmaUey  v.  Anderifin,  15  D. 
121.  To  render  such  charge  actionable  at 
common  law,  special  damages  must  be  al- 
leged and  proved.  Buiy9  v.  OiUeapie,  3  D. 
404;  Berrp,  v.  Cariar,  24  D.  762.  And  sick- 
ness produced  by  the  charge  is  not  such 
damage.     Shaffer  v.  Akcdt,  30  K  456. 
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JlepottSf  see  Yolome  I. 

An  imputation  that  a  woman  is  unchaste 
is  actionable  in  itaell  A  charge  that  a 
woman  has  slept  with  a  man  not  her  hue* 
band  is  an  imputation  of  nnchastity.  A 
charge  that  a  woman  has  slept  with  a  speci- 
fied man,  who  bears  a  different  name  from 
her  husband,  is  prima  /ade  a  charge  of  sleep- 
ing with  another  man  than  her  hnsband. 
Bamett  v.  Ward,  88  R.  561. 

Sa]png  of  a  person,  ''She  is  a  oommon 
prostitute,  and  I  can  prove  it»"  or  that  "ffiie 
was  hired  to  swear  a  child  on  me;  she  had  a 
child  before  this,  when  she  went  to  Ganada; 
she  would  come  damned  nigh  going  to  the 
state  prison,  "  is  not  actionable  wiUiout  al- 
leging special  damage.    Brooierr,  O^/ln,  4 

The'word  "bitch"  idien  applied  to  a 
woman,  thou{;h  a  word  of  reproach,  does  not 
charge  the  onme  of  adultery  er  prostituticiit 

and  IS  not  actionable.    £^—  t.  S ^  91 

D.397. 

Words  are  not  actionable  per  se  whidi 
charge  a  married  woman  with  seatbiff  her* 
self  upon  the  lap  of  a  man  not  her  husoand, 
and  insisting  upon  his  *'  screwing  "  her.  Tha 
words  clear!  V  chaise  a  desire  to  eommit  tiia 
crime  of  adultery,  but  not  the  act,    /ft. 

Words  charging  a  female  with  self-pdUu* 
tion  are  not  actionable  per  ee.  Anomtmoae^ 
19IL174. 

The  wordeueed  were  kddaeHomtbk  per  eeia 
the  folUnobig  itukmeee:  Words  chaiging  a 
woman  with  keeping  a  bawdy-house;  for  if 
true,  they  woula  subject  her  to  an  indict- 
ment as  for  a  crime  involving  moral  turpi- 
tude.   Martin  v.  StiUwell,  7  D.  874. 

To  say  of  another,  "You  got  to  bed  witii 
Sarah  M.."  also  "  He  is  such  a  whoring  fellow 
that  it  is  with  difficulty  he  can  keep  a  f^ 
about  the  house,  being  continually  ridinc 
them,"  and  "  He  has  committed  fomioation,* 
although  the  person  to  whom  the  words  re- 
ferred may  have  been  a  married  man.  WaUom 
V.  Singleton,  10  D.  472. 

Oallingawomanawhore.  SmUkr.  Silence. 
66  D.  137. 

The  words,  spoken  of  an  unmarried  wo- 
man, "  She  is  in  the  family  way,  and  I  oaa 
prove  by  A  that  she  has  been  taldng  cam- 
phor and  opium  pills  to  produce  an  abor- 
tion."   Miker.  rofiAom,  79  D.  477. 

These  words  spoken  of  a  woman,  "Ba- 
den saw  or  told  me  that  on  Sunday,  at 
the  camp-meeting,  he  either  scared  or  drove 
Jane  Owens  and  a  man  supposed  to  be  Jo. 
Dearmond,  up  from  behind  a  log;  he  and 
others  supposed  it  to  be  Ja  Dearmond;  tiiey 
broke  ana  ran;  I  [Baden]  got  her  parasol  and 
handkerchief,  and  if  any  one  don't  believe 
me,  they  can  come  and  see  them."  Proctor 
V.  Owene,  81  D.  341. 

Words  calculated  to  induce  the  hearers  to 
suspect  that  the  plamtiff  was  guilty  of  adul- 
tery.   Ih, 

The  words»  "  Malvina  [plaintiff]  has  been 
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feo  swear  a  yoang  ooaw"    PaUarmmt.  WiOtbh 
•M,  92D.  568. 

Words  spoken  of  a  womsn,  efaarging  that 
she  had  interoonrse  witii  a  besst,  or  had 
eommitted  sodomy.  Haiynm  t.  SUdie^,  6  K, 
642. 

9.  Wliat  words  tcmehlng  ons's  of- 
fice or  Tocatioii  are  elaiideroiie  per  ee. 
—  1.  Oeneral  prineiplet, —  In  slander,  where 
the  words  nsed  have  sneh  a  relation  to  the 
profession  or  occnpation  of  the  plaintiff  that 
they  directly  tend  to  injnre  him  in  respect 
to  it»  or  to  impair  oonfidenoe  in  his  character 
or  ability,  when  from  the  nature  of  his  bnsi- 
iMss  great  eonfidenoe  must  necessarily  be  re* 
pose{  they  are  actionable,  although  not 
applied  by  the  speaker  to  the  profession  or 
oocnpation  of  the  plaintiff.  When,  however, 
they  convey  only  a  seneral  imputation  upon 
his  character,  e^alfy  injurious  to  any  one 
of  whom  they  might  be  spoken,  they  are  not 
actionable,  unless  such  applioatioa  be  made. 
Amiiersoa  v.  OaldweU,  6  K.  106. 

To  call  a  derayman  a  drunkard  b  action* 
able,  because  these  wcnrds,  if  believed,  must 
deprive  him  of  that  respect^  veneraticOt  and 
oonfidence^  without  which  he  can  expect  no 
hearers  as  a  minister  of  the  GoepeL  AfeMil' 
fan  V.  Bireh,  2  D.  426;  Chaddoder.  Briggt,  7 
D.  137;  Bayner  v.  Oowden,  22  B.  303. 

It  is  actionable  to  utter  such  falsehoods  of 
a  candidate  for  public  office  as  will  oauseper^ 
sons  not  to  vote  for  him.  Brewer  v.  Weah' 
fty,  6  D.  666. 

Words  impugning  the  solvency  of  a  per- 
son and  affecting  his  credit  are  actionaule, 
though  not  spokmi  in  relation  to  hii  narticu* 
lar  trade  or  Dusiness.  Daoia  v.  R^jf,  34  D. 
664. 

False  assertions  productive  of  actual  dam- 
ago  to  the  person  concerning  whom  they  are 
attered  will  enable  him  to  sustain  an  action 
of  slander,  provided  that  the  damage  of 
which  he  complains  was  not  the  result  of 
any  acts  of  others,  to  whom  such  words  were 
spoken,  of  so  unlawful  a  character  that  an 
action  for  relief  might  have  been  sustained 
against  such  persons  themselves.  BewUey  v. 
2yM>f(2t,  36  D.  261.    • 

An  action  may  bo  maintained  for  false  and 
malicious  assertions  by  which  creditors  of 
plaintiff  were  induced  to  cause  attachments 
to  bo  levied  against  his  proper^,  which 
otherwise  might  not  have  been  levied,  and  it 
is  not  material  whether  the  words  were 
spoken  in  relation  to  any  particular  trade  or 
employment  of  the  plaintiff.    lb, 

l)amage  is  implied  from  the  false  and  ma- 
Ucions  uttering  of  words  calculated  to  injnre 
another  in  his  business  credit.  PMlUptr. 
Htrfer,  44  D.  111. 

An  action  lies  for  conspiracy  to  defame 
and  injure  a  person  in  his  vocation.  WUdee 
▼.  McKee^  66  K.  271. 

ThtfolUmAnQ  toonlt  wtrt  held  adhnable  per 
ear  Saying  of  a  drovsTf  whose  business  it  is 


to  purchase  cattle,  drive  them  to  market^  and 
sell  them,  that  he  is  a  bankrupt.  Leiu  t. 
Hawley,  2  D.  121. 

To  say  of  a  blacksmith,  in  relation  to  his 
trade  and  business,  **  He  keeps  false  books* 
and  I  can  prove  it"  ^«r<c4  v.  Nkkerson.  9 
D.  390. 

Falsely  and  maliciously  to  say  of  a  farmer 
that  he  is  not  able  to  pay  his  debts,  that  he 
owes  more  than  he  is  worth,  and  that  those 
whom  he  owed  had  better  push  him,  or  they 
would  lose.     PhiUipe  v.  Hc^er,  44  D.  11 1. 

Falsely  and  maliciouidy  calling  a  justice  of 
the  peace  "a  damned  fool  of  a  justice. 
SpUring  v.  Andres,  30  R.  744. 

2.  llbutraUonM.  —  The  declaration  stated 
that  the  defendant,  with  intention  to  injure 
the  reputation  of  the  plaintiff  as  a  merchant* 
falsely  and  maliciously  spoke  of  him,  then 
being  a  merchant,  the  following  wordst 
"  Mr.  Toung,  I  must  tell  you  that  you  have 
received  more  tobacco  than  you  have  ao- 
oounted  for  to  the  house,"  meaning  the  mer- 
cantile house  of  which  the  plamtiff  and 
defendant  were  partners.  No  colloquium 
was  laid.  J7e&l,  that  these  words  were 
clearly  actionable,  as  importing  a  charge 
against  the  plaintiff  in  his  mercantile  char- 
acter.    BcyU  V.  Ycuna,  I  D.  446. 

Defendant,  in  speaking  about  G.,  a  jus- 
tice of  the  peace,  who  had  decided  a  case 
tried  before  him  against  defendant,  said  "G. 
perjured  himself  in  deciding  the  suit  against 
me,  contrary  to  all  law  and  evidence,  etc 
It  is  the  damnedest  erroneous  decision  I  ever 
saw  any  justice  give;  it  was  a  damned  out- 
rage, and  was  done  for  spite."  Held,  that 
the  words  imported  that  plaintiff  violated 
his  officiid  oath  in  deciding  the  case,  and 
were  actionable  fier  as.  0<we  v.  Blethen,  18 
K38a 

A  declaration  stated  that  the  defendant 
privily  loosened  the  nails  from  the  shoe  of  a 
horse  which  he  had  shod,  with  intent  to  in- 
duce the  owner  to  believe  that  the  plain- 
tiff had  done  the  work  badly,  and  to  injure 
him  in  his  trade  of  blacksmith,  whereby  the 
plaintiff  lost  the  custom  of  the  owner. 
Held,  to  show  a  cause  of  action.  Hugkea  v. 
McDojumah,  39  R.  603. 

10.  Wliat  are  not.  — To  sustain  an  ac- 
tion for  words  spoken  of  a  magistrate  which 
are  not  actionable  per  se,  they  must  appear 
to  have  been  spoken  of  him  in  his  official 
character,  and  it  is  not  enough  that  they 
tend  to  injure  him  in  his  office.  Van  Tcu* 
ffel  V.  Capron,  43  D.  687;  Oakley  v.  Earring' 
ton,  1  D.  107. 

Calling  a  magistrate  a  "  damned  blackleg," 
and  charging  him  with  being  in  a  '*  combined 
company  to  cheat  strangers,"  is  not  action* 
able,  where  no  official  misconduct  or  neglect 
of  official  duty  is  alleged  against  him.  Koa 
Taatel  ▼.  Oapnm,  43  D.  667. 

Charging  a  magistrate  witii  omitting  te 
give  information  to  a  judgment  plaintiff  ia 
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ooqH»  that  his  execution  has  not  been 
returned  In  time,  and  that  therefore  he  haa 
a  right  of  action  against  the  constable,  where 
it  is  not  charged  that  he  possewed  snch  in- 
formation, or  was  requested  to  oommvnicate 
it,  imputes  no  neglect  of  offioial  duty,  and  b 
not  actionable.    /&« 

Speaking  of  a  magistrate  as  ''squira," 
in  using  opprobrious  words  concerning  him, 
is  mere  deseripth  permnuBf  and  does  not  im- 
port that  tiie  woras  are  spoken  of  him  in 
respect  of  his  ofBoe.    Ih. 

Slandering  a  partner  by  dodaring  him  to 
be  insolvent  is  no  slander  of  the  firm  of 
which  he  ia  a  member.  Dofvk  t.  R^ff't  34  D. 
684. 

Semble,  that  an  action  for  slander  or  libel 
injurious  to  plaintiff's  bosiness  cannot  be 
maintained,  in  the  absence  of  malice  or  will- 
ful purpose  to  inflict  injury.  BoffOf  t.  Sub- 
ber  Tip  PeneU  Co.,  16  R.  470. 

11.  IsMutaldoiui  of  ▼enereal  dis- 
%m»etL  —  Words  charging  a  man  with  being 
afliicted  with  a  TenerMl  disease  are  action- 
i^le  in  themselTes.  Kanteher  ▼.  BUnn,  23  IL 
727. 

To  oharge  a  person  with  having  the  gonor- 
rhea is  actionable  per  «e^  as  it  is  charging 
him  with  a  disease  which  would  wholly  or 
partially  exclude  him  from  socie^,  most 
certainly  from  all  good  society.  WaUon  t. 
MeGarth^,  46  D.  38a 

n.    PRiyiUBGKD    COMMUKIOATIONa. 

12.  What  oommuxiicatloiui  are  privi- 
leged.—  1.  InaeneraL* — Words  spoken  in 
the  discharge  of  a  duty,  and  in  good  faith, 
or  spoken  to  those  who  hare  an  interest  in 
the  communication,  are  not  actionable,  un- 
less actual  malice  be  proved.  BrcMey  y. 
Heath,  22  D.  418;  Farie  t.  Starhe,  38  D.  636. 
Saying  of  a  voter  at  a  town  meetins  that  he 

Sit  in  two  votes  comes  within  uiis  rule. 
radle^  v.  Heath,  22  D.  418. 

Woras  spoken  of  the  plaintiff  before  a 
presbytery  of  the  Presbyterian  church  in 
the  course  of  his  defense  against  charoes  for 
which  he  had  been  summoned  there  by  the 
plaintiff  are  not  actionable,  provided  he  does 
not  designedly  and  maliciously  wander  from 
the  point  for  the  purpose  of  slander.  Jfo- 
MUlan  V.  Birch,  2  D.  426. 

If  words  actionable  per  ee  be  spoken  be- 
tween members  of  the  same  churoh  during 
reli|[iou8  proceedings  connected  with  the  dis- 
ciplme  of  the  chnnm,  and  without  midice,  no 
action  will  lie;  and  the  question  of  malice  is 
to  be  determined  by  the  jury.  Jarvie  v. 
Hatheway,  3  D.  473. 

A  representative  is  not  liable  for  defama- 
tion when  the  words  charged  werenttered 
in  the  execution  of  his  official  duty,  and 
althouflh  spoken  maliciously;  nor  if  not 
uttered  in  the  execution  of  his  offioial  duty, 

*  Privileged  commuuication^  what  sie, 
notes,  27  D.  166;  SI  B.  706-716. 


and  dot  maliciously,  or  with  intent  to  de- 
fame.    Coffin  V.  Coffin,  3  D.  189. 

One  who  hears  a  slander  may  repeat  it,  if 
he  does  so  in  the  same  words,  and  gives  his 
author  at  the  same  time.  Taikm  t.  JaqueUt 
26  D.  899. 

Confidential  eommnnications  made  in  the 
usual  course  of  business,  or  of  domestic  or 
friendly  intercourse,  should  be  liberally 
viewed  by  juries.  StaUinge  v.  Newman,  62 
D.  723. 

The  different  olaases  of  privileged  comma- 
nications  enumerated.    Ih, 

2.  Worde  uttered  in  a  reguXar  etmree  <//«•* 
tke,^  however  defamatozy,  are  not  action- 
able.    Haar^n  v.  CumsUxi,  12  D.  427. 

If  an  attorney  inserts  slanderous  matter  ia 
the  pleadings,  without  his  client's  direction, 
the  latter  is  not  responsible.    Ih, 

Words  spoken  by  counsel  or  by  a  perty 
conducting  his  own  case,  in  the  course  of  ju- 
dicial proceediuffs,  if  relevant  and  pertinent 
to  the  question  Def ore  the  court,  are  privi- 
leged, and  not  subject  to  an  action  for  slan- 
der, however  false,  malicious,  and  injurioua 
they  may  be.  HaeUnas  v.  Luek,  34  D.  330; 
Stackpole  v.  Hennen,  17  D.  187.t 

Words  spoken  by  counsel  when  the  dieat 
is  present  are  presumed  to  be  authorised  by 
him.    StadepoU  v.  Hennen^  17  D.  187. 

Words  not  relevant  or  pertinent  to  the 
matter  in  question,  spoken  in  the  course  of 

i'udicial  proceedings,  are  nevertheless  privi- 
eged  if  spoken  in  ffood  faith,  under  a  belief 
tlutt  they  were  relevant  and  proper,  and 
without  actual  malice,  of  which  the  jury  are 
to  jadffc.     Hastings  v.  Lusk,  34  D.  330. 

JTei^er  parties  nor  their  counsel  are  liable 
to  an  action  of  slander  for  words  spoken  ^oimi 
Jide  in  the  ordinary  course  of  judicial  pro- 
ceedings; but  a  party  claiming  this  ^roteo* 
tion  must  have  spoken  the  words  m  the 
reasonable  and  necessary  defense  or  pursuit 
of  his  rights,  and  words  spoken  by  counael, 
to  be  privileged,  must  have  been  spoken  ia 
the  discharge  of  his  duty  to  his  client,  and 
must  have  tieen  pertinent  to  the  matter  ia 
question.     Mower  v.  Wataon,  34  D.  704. 

The  privilege  of  the  tounsel  and  the  dteal 
in  this  respect  are  co-extensive.    Ih, 

Words  spoken  in  a  judicial  proceeding, 
thouffh  actionable  per  ee,  are  yrima  fa/A 

Srivileged,  and  to  sustain  an  action  for  slan- 
er  in  speaking  such  words,  the  oomplaininf^ 
party  must  show  that  they  were  not  perti- 
nent or  material,  and  that  the  speaker  wae 
animated  by  ill-will  and  hatred.  CoAmsv. 
Sumner^  80  D.  738. 

An  action  for  slander  will  not  lie  against  a 
witness,  if  what  he  said  was  pertinent  and 
material  to  the  issue,  no  matter  how  much 
he  may  be  actuated  by  hatred  or  iU-wilL  A. 

*  Privileged  expressions  occurring  daring  trial 
of  actions,  see  note,  '2  1>.  481-483. 

t  Words  spoken  at  trial,  liability  of  attorvei 
for,  see  note,  17  D.  U4,  IMw 
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A  witnen  ia  not  anawerable  in  damages 
for  any  atatementa  he  makea  reaponaiTe  to 
qneadona  pat  to  him,  and  which  are  not  ob- 
jected to  and  mled  out  by  the  ooart;  or 
oonceming  the  impertinenoy  or  impropriety 
of  which  he  reoeivea  no  advice  from  the 
eonrt  or  tribunal  before  which  the  proceed- 
ingia  had.    lb, 

Worda  apoken  before  a  Joatice  of  the 
peace,  on  an  application  for  a  warrant  for 
felony,  are  not  actionable  if  apoken  in  good 
faith  and  for  Uie  pvrpoae  of  inatitnting  pro- 


eeedtinga.  Bmnion  ▼.  WorleUt  7  B.  735;  Shock 
▼.  MeCkmew,  2  D.  415;  lUm  t.  Orqfoot,  20 
D.  647. 

18.  What  are  not.  —  The  worda  **That 
is  a  Ue,"  apoken  to  a  witneaa  while  teatify* 
iii{(  to  a  material  point  in  a  cause  then  on 
trial,  are  actionable  if  apoken  by  a  party 
malioioualy,  and  with  intent  to  defame  auch 
wifaieaa.    Mower  r.  WatMn,  84  D.  704. 

The  queation  aa  to  pririleged  communica- 
tiona  relatea  only  to  legal  malice  aa  contra* 
dUatinguiaed  from  actual  malice  in  alander. 
JeBuonv.  Ooodvnfit  69  D.  62. 

in.  Progeduu. 

14.  Jnrladiction.  —  Slander  is  a  tranai* 
tory  action,  and  may  be  brought  in  one  atate 
lor  worda  apoken  ia  another.  OjfyU  t.  Skirlif* 
wme^  32  D.  40. 

16.  The  right  of  actioxL — A  person 
who  repeata  alander  heard  from  othera  in- 
dorsee it»  and  is  liable  therefor.  JBvam  t. 
SmUh,  17  D.  74. 

Gcnpartnera  need  not  join  in  aa  action  of 
alander  for  words  affecting  the  mercantile 
character,  credit,  or  solvency  of  one  of  them. 
Iktvis  V.  Ruff,  34  D.  584. 

16.  The  declaration  or  complaint, 
generally.  — >  In  a  declaratiott  for  alander, 
wliere  there  are  aome  counts  good  and  othera 
bad,  a  general  Tcrdiot  or  finding  will  aup- 
port  the  good  oonnts.  Neal  v.  Lewi$,  1  D. 
640. 

A  general  county  aa  charging  the  plaintiff 
with  atealing,  ia  good.  Nye  t.  Otft,  5  D. 
79. 

A  dedaration  which  charges  that  defend- 
ant said  of  plaintiff  *'He  awore  a  He,"  in 
reference  to  an  affidavit  made  before  a  jus- 
tice of  the  peace  for  the  purpose  of  having 
the  defendant  bound  to  keep  the  peace,  states 
a  cause  of  action,  and  may  be  proved  bv 
ahowing  that  such  words  were  used  with 
reference  to  such  affidavit,  without  further 
proof  of  the  proceedixiffs  before  the  justice. 
Cammane  v.  Walters,  27  D.  635. 

In  aa  action  for  slander,  in  having  accused 

Slaintiff  of  murdering  defendant'a  son,  the 
eclaratkm  need  not  aver  that  at  the  time 
said  accnaation  was  made  the  son  waa  dead. 
StaVUnfeY,  Neuman,  62  D.  723. 
•  A  declaration  alleging  that  defendant 
called  plaintiff  a  thieving  puppy  ia  not  de- 
murrable^ where  it  does  not  appear  therein 


that  the  words  were  used  in  a  connectioa 
not  imputiuff  a  criminal  charge;  and  if  such 
is  the  case,  uie  defendaut  must  avail  himself 
of  it  by  plea  in  defense,  unless  it  appears  in 
the  plaintiff  *8  evidence  on  the  triaL  LUUe 
V.  Barlow,  71  D.  219. 

A  declaration  alleging  worda  not  action- 
able except  aa  applied  to  a  person  and  cir- 
cumstancea  in  reference  to  which  the  words 
were  apoken,  should  contain,  by  wa^  of  in- 
ducement, proper  avermenta  to  adnut  proof 
of  these  facta.    Ih. 

The  word  ''aorewed"  does  not  of  itself 
import  sexual  intercourse,  but  it  mav,  when 
spoken  in  certain  localities,  involve  the 
charge  of  whoredom;  and  when  it  is  thus 
used,  a  complaint  for  slander  founded  upon 
such  a  use  of  the  word  should  affirmatively 
allege  ita  import  at  the  time  and  place  it  is 
used.    MUee  v.  Vanhom,  79  D.  477. 

The  court  may  permit  plaintiff  to  amend 
hia  complaint,  after  the  trial  haa  been  entered 
upon,  by  inserting  additional  words,  or  by 
correcting  those  already  in  the  complaint,  but 
not  by  insertinf;  an  entirely  new  set  of  words 
essentially  different  frpm  those  previously 
alleged.  Proctor  v.  Owene,  81  D.  341;  Mike 
V.  Vanhom,  79  D.  477. 

If  any  set  of  words  oharged  in  any  one  of 
the  paragraphs  of  the  complaint  is  action- 
able, a  demurrer  to  that  paragraph  should 
be  overruled.  Harrieon  v.  Fhidieu,  85  D. 
466. 

A  complaint  which  charges  no  crime  does 
not  state  facta  aufficient  to  constitnte  a  cause 
of  action.     K v.  ff ,  91  D.  397. 

The  sufficiency  of  the  complaint  for  worda 
spoken  in  German  is  to  be  tested  by  English 
translation.  Even  thoush  the  German  words 
are  actionable,  the  complaint  doea  not  show 
a  cause  of  action  if  those  used  in  the  trans- 
lation are  not.    lb. 

A  complaint  for  words  spoken  in  German 
is  defective  unless  it  avers  that  the  words 
spoken  in  Gkrman  were  understood  by  those 
who  heard  them.    lb. 

Where  the  declaration  stated  that  the 
plaintiff,  at  the  time  of  publishing,  etc., 
waa,  and  long  before  had  been,  a  black- 
smith, and  carried  on  the  business  and 
trade  of  a  blacksmith  honestly,  and  found 
and  provided  all  such  iron  as  was  necessary 
in  his  business,  and  made  correct  charts, 
and  had  always  kept  honest,  true,  and  faith- 
ful accoimts  with  all  persons  in  relation  to 
his  trade,  etc.,  yet  the  defendant,  in  order 
to  injure  the  plaintiff  in  hia  business,  and 
cause  to  be  believed,  etc,  in  a  certain  dis- 
course of  and  concerning  the  plaintiff  in  his 
said  business,  spoke,  etc., — held,  sufficient, 
without  a  more  special  averment,  that  there 
was  a  discourse  of  and  concerning  the  plain- 
tiff's trade,  and  that  the  words  were  spoken 
of  his  trade.     Burtch  v.  Nickereon,  8  D.  390. 

Where  the  declaration  commenced,  "J. 
W.,  by  her  next  friend,  H.  A.^  by  her  at* 
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tomey,  J.  D.  B.,  raet  F.  0.  B.  W.  for:  1. 
The  aaid  J.  W.  is  of  the  age  of  tweaty-one 
yean  and  a  font  aolt^  eto.,  and  then 
charged  the  slanderons  words,— ^AeU^  that 
the  words  "  by  ber  next  friend,'*  in  the  com- 
menoement  oi  the  narr,^  being  followed  by 
other  words,  "by  J.  D.  B.,  her  attorney, 
were  obvioasly  misreoital  and  mere  snrplos- 
age,  utile  per  muiUe  non  vUiatur,  the  previous 
entries  of^  the  record  showing  that  she  acted 
by  attorney.     WUme  t.  WkUe,  90  D.  113. 

The  plaintiff  in  his  declaration  alleged 
that  he  was  and  had  been  en|^ed  for  many 
years  in  compiling  and  pablishing  bi-annual 
county  directories,  at  great  labor  and  ex- 
pense, and  had  acquired  a  large  advertising 
patronage  therefor,  and  a  large  list  of  sub- 
scribers; that  he  had  prepared  to  and  would 
haye  published  the  same  m  1885,  but  that  by 
reason  of  the  false  and  fraudulent  statement 
of  the  defendant  that  he  had  gone  out  of  the 
business,  sad  disparaging  his  business,  he 
had  been  prevented  from  doing  so,  and  the 
defendant  had  published  such  a  directory,  to 
his  injury;  but  he  did  not  allege  that  he  had 
been  deprived  of  the  benefit  of  any  contract 
or  property,  or  that  the  defendant  published 
the  directory  as  the  plaintiff's,  nor  any  in- 
fringement of  copyright.  Held,  no  cause  of 
action.    Dudley  t.  Brigge,  65  R.  494. 

17.  Setting  out  the  defamatory  mat- 
ter. —  A  count  in  slander  not  setting  out 
the  words  alleged  to  be  slanderous  is  bad, 
even  after  verdict.  Parmma  t.  Bellows,  25 
D.  461. 

Different  actionable  words,  spoken  at  dif- 
ferent times,  constitute  several  and  diitinct 
causes  of  action,  and  should  be  embodied  in 
separate  counts.  PaUenon  T.  WiUdwon,  92 
D.668. 

18.  The  colloquium.*  —  Colloquium 
and  innuendoes  are  necessary  generauy  in 
an  action  of  slander,  where  the  accusation 
has  not  been  bluntly  made,  to  connect  it  with 
facto  giving  a  particular  hue  to  the  mean- 
ing, and  to  designate  the  persona  and  things 
alluded  to,  so  as  to  disclose  a  charge  of  guut 
intelligible  to  a  hearer  of  ordinary  capacity. 
Thompton  v.  Lusk,  26  D.  91. 

Where  words  are  alleged  to  be  slanderous 
by  reason  of  some  extrinsic  fact,  such  fact 
must  be  averred  in  a  traversable  form,  with 
a  proper  colloquium.  PaUerwny.  WWanaon, 
92  D.  568. 

To  make  the  word  "  forsworn  "  slander,  it 
must  be  introduced  by  a  colloquium  setting 
forth  some  judicial  proceeding  in  which  the 
party  was  sworn,  tience  in  an  action  for 
slander,  where  the  words  charged  were  that 
"  he,  the  said  J.,  swore  false  and  swore  to  a 
lie,  ....  innuendo  meaning  that  the  said 
J.  had  taken  a  false  oath  before  a  magis- 
trate," —  htld,  not  to  be  actionable.  Sheely 
T.  BiggB,  3  D.  552. 

*  See  note  on  the  colloquium  and  innuendo,  i 
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Sajrinff  **  I  have  lost  a  calfskin  out  of  my 
cellar,  the  day  that  yon  and  Bomman  got 
the  leather,  and  there  was  nobody  in  the 
cellar  but  you,  Bornman,  and  Gray;  and  I 
do  not  blame  you  nor  Gray,  but  fiornman 
most  have  taken  it,"  is  actionable,  and  with- 
out a  colloquium  of  a  felony,  an  innuendo 
that  the  defendant  thereby  meant  that  Bom- 
man had  stolen  the  said  calfskin,  was  held 
good  to  support  a  judgment  after  verdict. 
oomman  v.  Boyer,  5  D.  380. 

The  words  spoken  need  not  desiflrnate  the 
person;  this  may  be  done  by  the  coUoquinm. 
McQcwan  v.  Maatdfety  18  D.  178. 

A  declaration  is  insufficient  which  alleges 
that  defendant  falsely  aad  malicionsly  said 
of  plaintiff  "  She  is  a  bad  girl,  a  veiy  bad 
girt  u^d  unworthy  to  be  employed  by  any 
company  in  Lowell;  meanins  thereby  that  she 
was  a  lewd,  lascivious,  ana  wanton  persout 
and  was  guilty  of  the  crimes  of  fornication, 
prostitution,  lewdness,"  etc,  for  want  of  an 
averment  or  colloquium  that  would  warrant 
the  innuendo.    8neU  v.  8now,  46  D.  730. 

The  declaration  was,  that  defendant 
charged  plaintiff  with  keeping  "a  bad 
house,"  innuendo  a  bawdy-house.  HM^ 
that  the  declaration  was  bad  for  want  of  a 
sufficient  colloquium  to  justify  the  innuendo. 
PelerMm  v.  Sentmam,  11  R.  534. 

19.  Necessity  of  an  innuendo.  —  No 
innuendoes  are  necessary  under  the  Massa- 
chusetto  system  of  pleading;  but  if  the  natu- 
ral import  of  the  words  is  not  intelligible 
without  farther  explanation  or  reference  to 
facto  understood,  but  not  mentioned,  or 
parto  of  the  conversation  not  stated,  the 
declaration  should  contain  a  concise  and 
clear  stetement  of  such  things  as  are  neces- 
sary to  make  the  words  relied  on  intelligible 
to  the  court  and  jury  in  the  same  sense  in 
which  they  were  spoken:  See  Gen.  Stots.,  a 
129,  sec.  87.     Ooodrieh  v.  Hooper,  93  D.  49. 

dO.  Its  form,  sufadency,  and  eflRsct. 
—  The  office  of  the  innuendo  is  to  explain 
doubtfal  words,  where  there  is  matter  suf- 
ficient in  the  declaration  to  maintain  the 
action;  but  if  the  words  in  themselves  are 
not  actionable,  their  meaning  cannot  be  ex- 
tended by  the  innuendo  to  make  them  action- 
able. Sheely  v.  Bigge,  3  D.  552;  Pattermm 
V.  Wilkinaon,  92  D.  568;  Cobum  v.  Hanoood^ 
12  D.  37.  The  language  must  be  read  and 
interpreted  by  the  court  as  it  would  ordi- 
narily be  understood  by  mankind.  Qoodrkh 
▼.  Hooper,  93  D.  49. 

Saying  of  a  man  "he  has  sworn  false  "  ii 
not  actionable,  the  colloquium  being  of  an 
extra-judicial  affidavit  before  a  justice  of 
the  peace;  nor  are  the  words  helped  by  an 
innuendo  of  perjury.  Shaffer  v.  Kwtaer,  2  D. 
488. 

The  objection  that  an  innuendo  is  in  the 
disjunctive,  in  that  it  alleges  an  intention 
to  charge  bestiality,  or  "  crime  against  na- 
tore,"  is  invalid;  for  an  inference  expressed 
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in  tbe  ooUoqniiim  or  innuendo  in  a  complaint 
for  dander,  if  not  oorreet  from  the  wordi 
alleged  to  have  been  spoken,  cannot  affect 
the  sufficiency  of  the  averments  of  the  decla- 
ration. This  is  on  the  ground  that  a  decla- 
ration in  slander  may  be  sufficient  without 
the  oolloqnium  or  innuendoes,  which,  in  such 
ease,  may  be  regarded  as  surplusage.  Au8' 
man  v.  Veal,  7iD.  331. 

A  complaint  in  slander  must  aver  that 
words  not  actionable  per  ee  were  used  in  a 
criminal  sense.  The  want  of  such  averment 
cannot  be  supplied  by  the  innuendo,  for  the 
reason  that  tnat  branch  of  the  pleading  can- 
not aver  a  fact,  or  ohsnge  the  natural  mean- 
ing of  the  words.  MiUa  v.  Vanhorn,  79  D.  447. 

An  innuendo  added  to  alleged  slanderous 
words  cannot  extend  the  sense  of  those  words 
•o  as  to  make  them  charge  the  crime  of  adul- 
tery or  prostitution,  where  there  are  no  ap- 
propriate introductory  averments  of  which 
the  innuendo  is  explanatory,  or  to  which  it 


refers.    K- 


-,  91  D.  397. 


21.  Allegation  of  special  damage. 

—  If  no  special  damage  is  laid,  proof  of 
partioular  damage  wifl  not  be  received. 
Ber^  V.  JUngwalt,  2  D.  302. 

Special  damage  need  not  be  alleged  or 
proved  in  an  action  for  slander  upon  words 
actionable  per  ee.  Some  damage  is  implied 
by  law  in  such  case,  and  the  jury  determines^ 
the  amount,  having  reference  to  the  degree 
of  malice  exhibited  by  the  defendant,  and 
the  injurious  consetjuences  necessarily  re-^ 
suiting  to  the  plaintiff.  NetobU  v.  StaUtck, 
58  D.  706. 

d2.  The  plea  or  answer,  generally. 

—  In  slander,  the  allegation  of  the  plain- 
tiff's character  is  merelv  matter  of  induce- 
ment, and  not  traversable;  the  gist  of  the 
actioii  is  the  injury  done  to  it.  Scu^and  v. 
OaldweO,  4  D.  668. 

No  inducement  setting  forth  the  previous' 
reputation  of  plaintiff  is  necessary  under  the 
eode.  Every  woman  is  presumed  to  be 
cha^ste  and  every  man  to  be  honest  until  the 
contrary  is  shown,  and  this  being  necessarily 
implied^  the  rules  of  evidence  in  mitigation 
of  damages  must  be  the  same  as  if  such  in- 
ducement were  averred.  Shilling  v.  Carton, 
92  D.  632. 

A  plea  to  the  whole  action  must  answer 
all  the  declaration.  SmaUey  v.  Anderaon, 
15  D.  121. 

The  relation  in  which  words  were  used, 
whioh  are  oharged  as  slanderous,  may  be 
•hown  under  the  general  issue,  or  by  a  spe- 
cial plea  in  bar,  to  prove  that  the^  were  not 
intended  to  impute  a  crime;  and  if  specially 
pleaded,  it  is  the  province  of  the  court  to 
decide  whether  the  words  are  slanderous  or 
not.     BrUe  v.  GHO,  15  D.  122. 

Other  slanders  not  pleaded,  but  given  in 
evidence  in  aggravation,  to  show  malice, 
may  be  justihed  without  pleading  as  to 
them.     TaUow  v.  JaqueU,  26  D.  399. 


Defendant  in  slander  cannot  plead  the 
general  issue  and  also  matters  amounting  to 
the  general  issue,     lb. 

An  answer  in  slander  cannot  contain  both 
denial  and  justification  of  the  slanderous 
words,  where  the  statute  requires  the  plead- 
ings to  be  verified.  AUebary  v.  Powell,  77  D. 
579. 

28.  Sufficiency  of  plea  of  Jnstlflca- 
tion.  —  Where  the  words  spoken  are  proved 
to  be  true  under  a  plea  of  justification,  no 
action  lies,  however  malicious  the  motive. 
Oilman  v.  LoweU,  24  D.  96. 

The  plea  of  justification  admits  malice, 
and  excludes  every  defense  based  on  tibe  ab- 
sence of  malice.     lb. 

An  unsuccessful  attempt  to  justify  en- 
hances the  damages.     lb. 

To  sustain  a  plea  of  justification  in  charging 
perjury,  the  defendant  must  give  as  conclu- 
sive proof  as  wonld  be  necessary  to  convict 
the  plaintiff  of  perjury  on  an  indictment. 
NewbU  T.  Staiuek,  58  D.  706. 

An  answer  merely  stating  that  the  alleged 
slanderous  words  are  true  is  insufficient, 
under  the  code  system,  as  a  justification;  it 
should  state  the  facts  which  go  to  constitute 
the  crime  or  offense  imputed,  so  that  an  issue 
of  either  law  or  fact  may  be  framed.  AUe* 
berry  v.  Powell,  77  D.  579. 

The  Vermont  statute  authorizing  notice  of 
justification  as  a  substitute  for  a  special  plea 
dispenses  with  the  form  but  not  with  the 
substance  of  the  plea.  Such  notice,  to  let  in 
evidence  as  a  defense  not  admissible  under 
the  general  issue,  must  contain  all  the  facts 
necessai7  to  constitute  a  good  special  plea. 
NgU  v.  Stoddard,  88  D.  633. 

A  plea  of  justification  need  not  justify  the 
colloquium.  It  is  sufficient  to  justify  the 
words  which  constitute  the  slander  as  charged 
in  the  declaration,     lb. 

Where  the  words  charged  are  divisible 
without  materially  changing  the  sense,  or 
constitute  two  distinct  sUnders  or  chargei 
against  plaintiff  defen^nt  may  justify  one 
and  rely  on  the  general  issue  m  defense  of 
the  other.    lb. 

Where  the  words  charged  as  slanderous 
are  ambiguotis,  plaintiff  may  allege  the 
meaning  of  defendant  in  the  lanffaa«;e  which 
he  used,  and  if  the  defendant  plea<b  justifi- 
cation, he  must  justify  the  words  in  the 
sense  in  which  they  are  alleged  in  the  dec- 
laration. It  is  not  sufficient  to  justify  the 
very  words  used.    lb. 

If  the  defendant  wishes  to  rely  on  the 
truth  of  the  charges  of  justification,  he  must 
plead  it;  but  he  may  introduce  evidence 
tending  to  prove  its  trnth,  to  rebut  malice, 
under  the  general  issue,  and  without  notice. 
Huson  V.  Bale,  2  R.  66. 

The  complaint  alleged  that  defendant  ac- 
cused plaintiff  of  being  a  thief.  The  answer 
admitted  the  speaking  of  the  words,  but 
denied  malice,  and  averred  that  he  believed 
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the  charge  to  be  true,  and  aTerred  that  the 
defendant  had  bcmght  a  farm  of  the  plaintiff^ 
and  that  the  plaintiff  afterward  nnlawfully 
entered  thereon,  and  converted  oertain  fix- 
tures, *'and  other  things  belonging  to  the 
defendant^  by  reason  of  the  purchase  afore- 
said,** to  his  own  use.  Held,  that  the  answer 
did  not  set  forth  a  complete  defense.  Trim' 
hU  V.  ^ot^,  66  R.  440. 

d4.  its  eflbct  to  aid  defective 

declaration. — If  a  count  be  insufficient» 
and  the  declaration  do  not  contain  any  in* 
trodnotory  matter  or  colloquinm  by  reference 
to  which  the  charge  can  be  made  certain,  the 
defect  hi  the  count  cannot  be  oTeroome  by  a 
justification  and  confession  of  the  words  in 
bar.     Pelion  ▼.  Ward,  2  D.  261. 

A  declaration  for  charging  perjui^,  defect- 
{▼e  in  not  stating  how  the  alleged  perjury 
was  said  to  have  been  committed,  may  be 
aided  by  a  plea  of  justification  setting  out 
the  circumstances.  Atteberrp  v.  Powdl,  71 
D.  679. 

If  a  complaint  fail  to  show  that  the  sexual 
intercourse  implied  by  the  words  charged  as 
slanderous  was  illicit  the  defect  would  be 
onred  by  answer  admitting  the  speakins  of 
the  words,  and  alleging  that  defenaant  had  so 
had  illicit  intercourse  with  the  plaintiff,  and 
that  she  had  consented  thereta  Lkiek  v. 
KeWy,  87  D.  802. 

2o.  What  may  not  be  set  up  In  do- 
fmse,  generally.*  — Whether  slanderous 
words  were  spoken  in  jest  or  earnest  la  im- 
material in  an  action  therefor.  Hatdk  v. 
PoOer,  43  D.  88;  Hosiqf  v.  i^rooli,  71  D. 
262. 

That  a  woman  waa  quarrelsome  does  not 
affect  her  guieral  character  for  chastity,  nor 
excuse,  nor  in  the  least  palliate,  a  groundless 
eharge  against  her  of  ineontinenoe,  Hodew 
T.  Brook$,  71  D.  262. 

SUmder  ia  not  justified  by  the  oircumstanoe 
that  the  first  hsnh  expression  was  used  by 
the  one  slandered.    lb. 

The  repetition  of  ^anderons  words,  unless 
Justified  or  privilegea  by  facts  attending  the 
repetition,  renders  the  person  repeating  them 
liable;  the  fact  that  he  uttered  them  avow« 
edly  and  only  as  what  he  had  heard  from 
others  is  not  a  defense.  TerwUUgerr,  Wamds, 
72  D.  420. 

In  slander  in  imputing  unohaati^  to  a 
woman,  it  ia  no  defense  to  show  that  defend- 
ant spoke  the  words  of  her,  having  been  led 
to  do  so  by  her  general  oondnct,  and  espe- 
eially  1^  her  deportment  towardsa  particular 
man,  believing  the  same  to  be  true.  Park' 
hnrti  V.  KeUhum,  83  D.  680. 

It  is  no  defense  that  the  defendant  was  in- 
toxicated at  the  time  of  speaking  the  slan- 
derous words.  Jleed  v.  Harpett  06  D. 
774. 

Neither  drunkenness  nor  an  unaccepted 

*  Judgment  in  malicious  prosecetion  as  a  bar 
to  prosecution  for  slander,  see  aotOt  66  D.  808,  oOl 


apology  b  a  defense.    WWkani  T.  MtMamu^ 
68  B.  171. 

Provoking  acts  are  not  a  defense  to  the 
slander  of  one  who  did  not  participate  in 
them.    76. 

96.  Eridenoe,  generally. — The  sub- 
stance of  the  words  only  need  be  proved; 
but  the  proving  of  words  of  similar  import 
is  not  proving  the  substance  of  the  words 
laid.    SiodmSw,  Kuffhendall,  27  D.  764. 

Proof  of  the  speakmg  of  words  slanderous 
per  se  entitles  the  plaintiff  to  some  damages 
as  a  matter  of  rignt»  where  the  words  have 
been  neither  explained  nor  justified.  Ttaie$ 
V.  Reed,  32  D.  43. 

Proof  that  words,  actionable  in  themselves, 

were  spoken  to  plaintiff  or  in  his  presence, 

need  not  be  made;  it  will  sufiice  to  show 

that  they'  were  spoken  to  a  different  person. 

Ware  v.  Cartlodge,  60  D.  489. 

A  letter  stating  that  the  writer  had  heard 
of  a  slanderous  report  is  admissible  in  evi- 
dence to  prove  the  circulation  of  the  report, 
and  may  be  read  for  that  purpose,  the  hand- 
writing of  the  person  being  proved;  but  it  is 
not  admissible  to  prove  that  the  defendant 
had  propafintted  tne  report  SchoartM  T. 
Thomu,  1  JJ.  479. 

Where  the  defendant^  m  Justification  ol 
his  charge  of  unfairness  as  revenue  colleo- 
tor,  has  shown  that  the  plaintiff  refused  te 
receive  the  biUs  of  a  oertain  bank  in  pay* 
ment  of  taxes,  it  is  oompetent  lor  the  plain- 
tiff to  prove  that  he  aoted  under  inatmctione 
from  the  commissioner  of  the  revenue. 
Stow  V.  Oonrnrm,  8  D.  189. 

An  injunotion  of  secrecy  bv  the  defendant 
to  a  witness  ia  no  reason  why  his  evidence 
should  not  be  admitted  to  show  the  pubUoa- 
tion  of  slanderous  words,  ifemoas  ▼• 
Manifee,  18  D.  178. 

Proof  that  defendant  said  to  plaintifll 
"Are  von  not  afraid,  as  you  have  perjursa 
yourseu?'*  is  sufficient  to  sustain  an  allega- 
tion that  the  former  said  of  the  latter,  "  xoa 
are  perjured.**  Common»  v.  Waltitn.  27  D. 
636. 

Evidence  is  admissible  of  the  report  abroad 
in  the  oommunity,  caused  by  the  dharge 
made  by  defendant  in  uttering  the  slander- 
ous words,  as  tending  to  show  the  extent  ol 
injury  to  plaintiff,  and  the  extent  and  neoea- 
sary  consequences  of  defendant's  wrongful 
act  for  which  he  was  responsible.  Natt  t. 
Stoddard,  88  D.  633. 

The  position  in  life  and  the  family  of  the 
plaintiff  are  admissible  in  evidenoe  on  the 
ouestion  of  damages.    Klumpk  T.  Drnm^  6  K 

97.  Evidenoe  of  malice.  —  Evidence 
showing  express  malice  on  part  d  defendant 
is  admissible  for  plaintiff!.  Won  v.  Car^ 
kdjp,  60  D.  489. 

Express  malice  may  be  shown  in  an  aetion 
f^'r  words  rooken,  imputing  to  plaintiff  an 
unniarried  female,  a  want  of  chasti^,  bf 
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Lend  malioe  in  slander  is  a  presamptioD  of 
law,  bat  actual  malioe  ia  a  question  of  fact  for 
the  jury.    Ih. 

Legal  malice  alone  ia  sufficient,  in  slanderp 
to  support  the  action.     /&. 

MsJioe  is  necessary  to  sustain  an  action 
for   slander,   but   if   actionable  words  are 

^red,  malice  is  inferred.  Ei^te»  v.  Anjbro^ 
13  D.  496;  JtUiatm  f.  Goodwin,  69  D.  62; 
Marnier  ▼.  Harding^  5  R.  195;  and  this  in- 
ference must  be  overcome  by  the  defendant 
by  countervailing  proof.  ByrkH  ▼.  JbfonoAon, 
41  D.  212.  That  the  words  were  spoken 
in  the  heat  of  passion  does  not  tend  to  re- 
but the  malice  thus  implied.  Bosky  T. 
Broobi,  71  D.  252.  Li  sucn  case,  the  ques- 
tion of  malice  is  generally  not  submitted  to 
the  jury,  except  upon  the  question  of  dam- 
ages, unless  the  occasion  of  speaking  the 
words  is  such  as  to  rebnt  the  mference  of 
malice,  and  render  the  speaking  prima  fade 
excusable.  In  the  latter  instance  there 
must  be  malice  in  fact  to  warrant  reoovery. 
NoU  V.  Stoddard,  88  D.  633. 

Neither  damase  nor  malice  requires  proof 
in  an  action  of  uander,  if  the  words  are  ac- 
tionable per  96,  Oilman  r,  Lowell,  24  D.  96. 
Malioe  is  presumed  from  speaking  of  ac- 
tionable words,  and  therefore  it  is  not  er> 
ror  of  which  the  defendant  can  complain, 
that  a  witness  was  allowed  to  state  that 
from  his  manner  of  speakin'ff  Uie  defendant 
seemed  to  be  in  earnest  Jlaieh  ▼.  PoUer^ 
43D.  88. 

Malice  is  not  implied  in  oases  of  confiden- 
tial communications.  In  these  cases,  malice 
must  be  proved  by  extrinsic  evidence,  or  in- 
ferred as  matter  of  fact  by  the  jury  from  tiie 
circumstances.  NoU  v.  Stoddard,  88  D.  633. 
d9.  Evidence  of  special  damage.— 
Special  damages,  to  support  an  action  for 
slander,  must  be  some  positive  loss  arising 
directly  and  legitimately  as  a  fair  and  natu- 
ral result  from  the  speaking  of  the  words) 
that  the  feelings  of  the  person  aspersed  were 
wounded  by  repetition  of  the  words  to  him, 
even  to  the  extent  of  causing  prostration  of 
health,  is  not  such  special  damage  as  the  rule 
recmires.     TenmlUger'y,  Wands,  72  D.  420. 

The  oommencement  of  a  malicious  suit  by 
a  third  person  against  plaintiff  may  be  proved 
as  the  result  of  the  slanderous  words.  Jar* 
mgan  v.  Fleming,  5  R.  614. 

In  an  action  for  charging  plaintiff  with  self- 
pollution,  it  was  alleged,  as  social  damage, 
that  the  father  of  the  plaintiff,  with  whom 
she  lived,  and  upon  whom  she  was  depend- 
ent, had,  by  reason  of  the  charge,  withheld 
from  the  plaintiff  a  dress  and  a  course  of 
lessons  in  music,  whioliy  prior  to  the  charse^ 
he  had  promised  her.  The  father  testified 
that  he  did  not  believe  the  oharg|e.  Heldt 
that  such  damages  would  not  maintain  the 
action.    Anonymous,  19  R.  174. 

80.  or  in  aggravation  of  dam- 
ages. —The  plaintiff  may  give  evidence  of 


evidence  of  other  acts  and  words  of  defend- 
ant occurring  subsequent  to  cause  of  action, 
but  before  commencement  of  snit,  impl^ng 
unchastity  on  part  of  pJaintifl^  and  mdi- 
eating  a  desire  to  harass,  insult,  and  de- 
grade her,  bat  not  forminff  of  themselves  a 
serarate  oanse  of  action,    lb, 

jSvidence  of  actual  malice  is  admissible  to 
enhance  damages,  and  disproof  of  it  goes 
only  in  mitigation.  Jellison  v.  Ooodwin,  69 
D.  62. 

Evidence  of  similar  slanderous  words, 
spoken  on  other,  previous  occasions,  is  ad- 
missible to  show  tnat  the  words  which  are 
the  basis  of  the  action  were  spoken  with 
malice  and  ill-will,  and  thereby  to  aggra- 
vate the  damages.  Markham  T.  Russell,  90 
D.  169. 

The  question  of  malioe  is  never  to  be  de- 
termine by  the  opinion  or  understandiiu:  of 
the  hearers.    JarfUgan  v.  Fleming,  6  R.  014. 

Express  or  actual  malice  need  not  be 
ahown  except  in  oases  of  privileged  oommu- 
nioations.    lb. 

Actionable  words  having  reference  to  the 
■lander  complained  of  may  be  given  in  evi- 
dence for  the  purpose  of  showing  malice, 
even  though  tnev  were  uttered  after  the 
oommencement  of  the  aetion,  and  particu- 
larly when  the  intention  with  whi^  the 
woros    charged    in    the   declaration   were 

S token  IB  doabtfuL    MelnUrt  t.  Young,  39 
.443. 

The  same  words,  spoken  after  aetion 
brought^  may  be  given  m  evidence  to  prove 
malice.  MiUer  v.  Kerr,  13  P.  722;  but  not 
as  an  independent  ground  of  dama^  The 
same  is  true  of  an  unproven  justification. 
rarrf  V.  Dfeft;  86  R.  76. 

Plaintiff  may  show  repetition  of  the  so* 
tionable  words,  although  there  be  but  one 
eooat  in  the  declaration;  but  he  will  not  be 
allowed,  in  doing  so^  to  prove  any  words 
that  might  be  the  subject  of  another  action. 
Root  T.  Lowndes,  41  D.  762. 

In  an  action  for  charfpng  plaintiff  with 
tlie  commission  of  a  onme,  the  record  of 
acquittal  in  a  criminal  prosecution  for  the 
same  crime  is  not  admissible  either  to  prove 
the  tmth  of  the  charge  or  to  show  malice. 
CbH^  ▼.  WUwn,  22  R.  9a 

The  defendant  having  offered  to  prove 
that  the  plaintiff  had  uttered  the  words 
diarged,  the  latter  majr  give  in  evidence,  to 
prove  the  former's  malioe,  a  newspaper  con- 
taining an  account  of  the  debates  in  the 
convention,  prepared  by  the  defendant  as 
reporter,  in  which  the  words  in  question  did 
not  appear.    Stow  v.  Cowierse,  8 1).  189. 

d8.  When  malice  will  be  presumed. 
*-The  distinction  between  actual  malice 
and  le^  malice  in  slander  is,  that  the 
former  implies  a  desire  and  intention  to  in- 
jure, while  the  latter  is  not  necessarily  in- 
eensistent  with  an  honest  or  even  laudable 
porpose.    JeOmm  t.  Goodwin,  69  D.  62. 
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his  own  rank  and  condition  in  life,  to  aggra- 
vate the  damages;  and  the  defendant  may 
also  avail  himself  of  anch  evidence  when  it 
legally  tends  to  mitigate  the  damages. 
Lamed  v.  Bt^tUon,  8  D.  186. 

Evidence  ot  distress  of  mind  and  anxiety 
■offered  by  plaintiff  is  admissible  so  far  as  it 
tends  to  prove  the  extent  of  the  direct  and 
natural  consequences  of  the  defamatory 
words  s^ken.     JfoU  v.  Stoddard,  88  D.  633. 

Repetition  of  the  actionable  words  at  other 
times  within  the  statute  of  limitations,  even 
after  the  commencement  of  the  action,  may 
be  proved  in  aggravation  of  damages,  after 

S roving  the  charee  as  laid  in  the  declaration 
I  an  action  ol  s&nder.  Hatch  v.  Potter,  43 
D.  88,  But  see  Fraaer  ▼.  McChdhe^,  19  R. 
193. 

One  who  utters  a  slander  is  not  responsible 
for  its  voluntaiy  and  unjustifiable  repetition 
by  others,  over  whom  he  has  no  control,  and 
without  his  authority  or  request.  HaiHiwa 
T.  Stetmm,  30  R.  683;  Skmil^  v.  Parker,  39 
R.464. 

A  plea  of  justification  cannot  be  oonaidered 
In  aggravation  of  damages,  if  the  evidence 
intnMnioed  in  its  support  shows  that  defend- 
ant had  reason  to  believe  the  charee  true. 
What  would  be  the  rule  if  no  evidence  in 
support  of  the  plea  were  offered,  not  deter- 
mined.   Byrkei  v.  Monohon,  41  D.  212. 

In  the  absence  of  a  statutory  rule  of  dam- 
ftffes  in  aa  aetion  for  slander,  where  exem- 
pTarv  damaffes  are  soueht  to  be  recovered^ 
the  fact  of  the  wealth  of  defendant  is  admis- 
sible in  evidence  and  pertinent  to  the  issue, 
to  show  his  rank  and  influence  in  society  as 
the  result  thereof,  and  the  consequent  in- 
ereased  damages  from  his  his^  standing. 
Wikne  T.  WhUe,  90  D.  118.  &  P.,  Ho$leif  v. 
^roob,  71  D.  252. 

The  pecuniary  standing  of  the  defendant 
nay  be  shown  to  indicate  the  influence  of 
his  speech,  but  not  in  itself  to  enhance  dam- 
ages.    ^n>ioii  V.  Barnes,  33  R.  875. 

Evidence  of  defendant's  wealth  is  inadmia- 
aible  for  plaintiff  in  slander.  Ware  v.  OaH" 
Udge,  60  D.  489.* 

81.  Evidence  in  defonee,  generally. 
— '  Where  the  defendant  pleads  justification, 
lie  may  prove  the  truth  of  the  matter 
spoken,  which  will  constitute  a  sufficient 
defense.    Jairvigan  v.  Fleming,  5  R.  514. 

Defendant  may  prove  that  he  was  acting 
from  a  sense  of  moral  and  legal  duty.    76. 

Where  the  defendant  pleiuls  the  truth  in 
Justification,  he  cannot  give  evidence  of 
common  report  that  the  plaintiff  had  been 

Kilty  of  the  crime  charged,  nor  that  others 
d  charged  him  with  the  commission  of  the 
•rime.     WoleoU  v.  HaO,  4  D.  173. 

General  reports  of  the  truth  of  the  charges 
are  not  admissible  for  any  purpose.  PeoM 
▼.  Shxppen,  21  R.  116. 

*  Evidence  of  defendant* •  wealth  to  enhance 
damages,  see  note,  88  S.  877-180. 
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Where  a  defense  of  insanity  la  set  up,  evi- 
dence is  admissible,  showing  insanity  at  the 
time  of  speaking,  and  for  several  months 
before  and  after,  but  no  further.  Dickinaon 
V.  Barber,  6  O.  68. 

Actionable  words  spoken  on  another's 
authority  mav  ordinarily  be  justified  on  that 
ground,  if  it  be  proved  that  the  name  of  the 
author  was  given  at  the  time,  and  that  the 
defendant  actually  heard  them  from  such 
person,  because  the  presumption  of  malice  ia 
thereby  rebutted;  but  not  where  the  author- 
ity of  another  is  used  merely  as  a  cover  for 
the  actual  malice  of  the  defendant;  as  where 
the  defendant  spoke  the  words  with  the 
qualification  that  he  could  prove  that  another 
person  said  the  same.  MtUtr  v.  Kerr,  13  D. 
722. 

The  defendant  may  show  that  the  words 
related  to  a  known  particular  act  which  did 
not  amount  to  the  offense  the  words  would 
otherwise  import  Norton  v.  Ladd,  20  D. 
573. 

The  alleged  pei^ured  testimony,  having 
been  introduced  by  defendant  under  a  plea 
of  justification,  is  evidence  of  its  own  truth, 
although  the  plaintiff  could  not  testi^  in 
his  own  case.    NeiMt  v.  Statuck,  58  D.  706. 

Where  unchastity  is  imputed  to  a  female, 
evidence  of  actual  prostitution  two  months 
after  the  speaking  tne  words  is  not  admiasi- 
ble.    Begaarly  v.  Orqfl,  76  D.  687. 

In  alanderuvoalUiig  a  woman  "a  whore,** 

Eroof  that  ahe  had  sexual  interoourse  with 
er  affianced  husband  before  marriage  does 
not  amount  to  a  justification.  SheAai  v. 
Ooke^,  22  R.  286. 

Evidence  is  admissible  to  show  that  words 
apparently  actionable  in  themselves  were  not 
used  in  an  actionable  sense.  FaweeU  v. 
Clark,  30  R.  481. 

82.  Evidence  in  mitigation  of  dam- 
agee.  —  1.  In  generoL  —  If,  through  the 
fault  of  the  plamtifi^  the  defendant,  at  the 
time  of  speaking  the  words,  and  when  he 
pleaded  tne  Justification,  had  cause  for  be- 
lieving them  true,  he  may  show  this  in  miti- 
gation of  damages.  Earned  v.  B^Mnkm,  8 
D.  185. 

The  declarations  of  a  husband,  made  pend- 
inff  an  action  for  dander  of  his  wife,  that  he 
believed  defendant  had  not  originated  the 
slander,  but  onl^  repeated  the  same,  are 
admissible  in  mitigation  of  damages.  Evane 
T.  Smith,  17  D.  74. 

An  attempt  of  the  huaband  to  prevent  the 
eiroulatian  of  the  slander  spoken  oy  his  wife 
cannot  be  proved,  in  mitigatiaii  of  damages, 
in  aa  action  of  slander  brought  against  ^e 
two.     Teaiee  v.  Reed,  82  D.  48. 

Defendant  may  prove,  in  mitigation  of 
damages,  in  slander  for  words  spoken  against 
the  chastity  of  the  plaintiff's  wife,  that  said 
wife,  before  her  marriage  with  the  plaintilfl^ 
had  lived  alone  with  him  in  the  same  house, 
where  the  fact  of  their  ao  living  waa  known 
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to  ttia  defendant  when  he  epoke  the  voids. 
ReynoldM  ▼.  Tutker,  67  D.  853. 

In  an  netioo  for  slander,  alleging^  g^ersl 
damages  onlj,  evidence  is  not  admissible  in 
mitigation  that  the  plaintiff  has  stated  that 
the  slander  did  him  no  injuy.  Poritr  r. 
Htndenom,  82  D.  59. 

Where  exemplary  damages  are  olaimed* 
eridenee  of  the  aefendant's  poyerty  is  eompe- 
tenl     JUa  t.  Haningfim,  56  R.  561. 

Sl  Sameekatrge  bff  oUten^  prior  repori§,€ic 
— Fkoof  that  others  spoke  the  same  words, 
and  that  the  report  was  onrrent,  b  not  ad- 
missible either  in  jnstifioation  or  mitigation. 
AnAoKf  ▼.  Stephma,  18  D.  497. 

Tlie  defendant  cannot^  in  mitiontion  of 
dnmages,  prore  that  others  had  told  him  that 
ttio  oharge  was  tme  before  he  made  it.    IL 

Reports  in  eironlation,  that  the  plaintiff 
had  been  gnilt^  of  the  orime  charged,  may 
be  given  in  evidenoe  by  the  defendwut  as 
eriAnoe  ot  character  to  mitigate  damages. 
Treat  ▼.  Browning,  10  D.  156. 

Evidenoe  of  prior  reports  charging  plain- 
tiff with  tibe  same  crime  imputed  to  him  by 
defendant,  withont  any  offer  to  explain  their 
extent  or  effiMt  upon  the  plaintiff's  charac- 
ter, is  inadmissible  in  mitigation  of  damages 
onder  a  plea  of  Jnstifioation.  SamUr$  t. 
/oAmou,  86  D.  564. 

Defendant  may  prove  that  when  the  slan- 
derous words  were  spoken  there  was  a  general 
report  current  to  the  same  effect  as  the  words 
spoken.  Weiherhee  T.  Marsh,  51  D.  244; 
farr  v.  Rnseo,  80  D.  88. 

S.  PartkMiar  fotU  MiraUve  qf  IntfA  ^ 
tkarge, — Particular  facts  forming  links  in 
the  ohain  of  oridenoe  a^^ainst  the  plaintiff 
cannot  beteoeiTed  in  miti^tion  of  damages. 
Womumth  ▼.  Cramer,  20  D.  706}  Pmrple  t. 
Horton,  27  D.  167. 

Possession  of  stolen  property  is  such  a 
tmat  where  the  eharffe  is  laroeny.  Wormouth 
T.  Chramer,  20  D.  70& 

Sridence  of  eircumstances  creating  a 
■nspicion  of  plaintiff's  guilt  of  the  offense 
imputed,  but  not  proving  such  guilt,  is  not 
to  DO  considered  in  mitigation  of  damages  in 
slander  for  charging  plaintiff  with  a  crime, 
to  which  justafication  is  pleaded,,  where  there 
is  no  proof  of  such  glarins  misconduct  by 
plaintiff  as  to  cause  defen£nt  to  believe  the 
charge  and  lus  plea  of  justification  to  be 
true.     Sanders  v.  Johnson,  86  D.  564. 

As  plaintiff  is  permitted  to  prove  malioious 
intent  in  order  to  aggravate  the  damages, 
■o  the  defendant,  to  repel  it,  may  show 
grounds  of  suspicion  of  the  truth  of  the 
oharge,  by  facts  and  ciroumstances;  not  in 
bar  of  the  action,  but  in  mitigation  of  dam- 
ages.   Shiilmg  V.  Oarmm,  92  D.  632. 

Particular  instances  of  misconduct  are  not 
admissible  to  diminish  damages  where  ^n- 
eral  character  is  the  subject  of  defamation, 
for  the  plaintiff  is  required  to  be  prepared 
to  maintain  only  his  general  reputation.    /& 
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4.  Ptovocation,  exeitemeni,  ttnd  paeHon,  -^* 
Defendant  may,  in  mitigation  of  damsf^es^ 
show  that  he  was  excited  and  provoked  to 
say  what  he  did  by  some  act  or  declaration 
of  the  plaintiff  coincident  with  the  speaking 
of  the  slanderous  words,  or  nearly  concur* 
rent  therewith.  Moore  v.  Oiay,  60  D.  461; 
Momlerr,  Harding,  5  R.  195;  Jaueh  v.  Jauch^ 
19  R.  699. 

Words  alleged  to  be  the  immediate  or 
proximate  oanse  or  provocation  for  slander- 
ous words  of  defendant  are  inadmissiblo 
unless  they  are  shown  to  be  part  of  the  rei 
geeta;  it  is  insufficient  to  show  that  they 
were  communicated  to  defendant  before  the 
speaking  of  the  slanderous  words.  Moore  v, 
Oag,  60  D.  461. 

Damages  cannot  be  mitigated  by  evidence 
of  a  provocation  g^ven  to  defendant  by  plain* 
tiff  on  the  evening  before  the  slanaerons 
words  were  uttered.  Sh^U  v.  Van  Deueen^ 
77  D.  377. 

Defendant  cannot  give  in  evidence,  in  m 
suit  for  eharginff  plaintiff  with  perjury,  that 
plaintiff  called  him  ''  a  liar  and  a  perjured 
wretdh,"  on  an  occasion  not  shown  to  have 
any  connection  with  the  matter  in  contr»i 
versy.    Porter  v.  Hendereon,  82  D.  59. 

88.  Xridenoo  under  tke  general  !•• 
SUA.*  —  The  defendant  may  give  in  evidence^ 
under  the  general  issue,  facts  tending  to 
mitigate  the  damages,  but  tfak  will  be  ro* 
fused  when  he  has  pleaded  the  truth  in  justi- 
fication.   Lamed  v.  BuffinUm,  8  D.  185. 

The  defendant,  under  the  general  issue^ 
cannot  give  evidence  of  the  truth  of  the 
words  used,  to  mitigate  the  damages.  But 
evidence  is  admissible  in  mitigation  to  prove 
facts  that  would  afford  ground  for  suspect* 
ing,  though  not  actually  proving,  the  guilt 
of  the  plamtiff^  or  that  would  rebut  the  pre- 
sumption of  inalice,  or  that  show  the  fame 
of  the  plaintiff  to  have  been  disparaged  by 
reports  of  similar  practices  as  imputed  to  him 
hy  the  defendant.  BaUeg  v.  Hyde,  8  D.  202^ 
But  compare  MeCfee  v.  Soduekg,  20  D.  251. 

A  defendant  in  slander  having  pleaded  the 
general  issue,  and  also  a  special  plea  in 
justification,  admitting  the  speaking  of  the 
words,  which  was  adjuoffed  biMi  on  demurrer^ 
"^hdd,  that  such  speciid  plea  was  admissible 
evidence,  under  the  general  issue,  to  prove 
the  speaking.  Aldennan  v.  French,  11  D. 
114.t 

Where  a  defendant  in  slander  has  not  at- 
tempted to  justifv  the  charge,  he  may  prove, 
under  the  genenu  issue,  anything  short  of  a 
Justification  which  does  not  necessarily  imply, 
or  tend  to  prove,  the  truth  of  the  chm;e^ 
but  rebuts  tne  presumption  of  malice.  Yfor> 
mmah  V.  Cramer,  20  D.  706;  QHman  v. 
Lowell,  24  D.  96.  

*  Evidence  in  mitigation,  what  receivable  un- 
der general  Issue,  see  note,  li  l>.  18o-i3-i. 

f  Separate  plea  a«  evidence  in  slander,  under 
the  general  laiue,  lee  note,  ii  D.  Iu0-i82. 
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The  oooMlon  «a  whkb  tiM  wordi  w«r« 
■poken,  and  tlit  condnot  of  tlit  plaintiff  in- 
mioing  tham,  are  admiaatbla  nnoer  tha  gan- 
aval  iama^    Bradl^  ▼.  Beaih,  22  D.  418. 

To  ahow  that  tha  del andant  hooaatly  ba- 
liarad  that  ha  ipoka  tha  truth  in  oharging 
tha  plaintiff  with  awaaring  ialaalj  in  testifj- 
ing  that  ha  was  a  fraaholdar.  avidanoa  la 
arailaiibla  vadar  tha  genaral  iasoa  to  prova 
that  bafoca  making  tha  eharga  tha  dafand* 
ant  laafohacl  tiia  reoorda  withoat  finding  any 
land  in  tha  ylaintiff'a  nama,  owing  to  a  mia- 
taka  in  tha  tndaZp  if  tha  falaity  of  tha  eharga 

Sttoh  avidanaa  will  not  dafaat  a  raoorary, 
bttt  ia  admiiaihla  only  to  mitigata  tha  dam- 
agst.    A. 

Tha  ganaral  liiaa  ia  aboliahed  undar  tha 
aada  ayatam  of  plaading,  and  a  dafandant 
oannot^  nadar  a  danial,  ihow  that  allegad 
alandarona  worda  ware  not  maUoioiuly 
■pokaOp  ar  did  not  amonnt  to  alaadan  1m( 
in  mah  oaia^  ha  moat  atata  tha  airoomatanoea 
■ndtr  whieh  thay  waia  apokan,  in  ofder  to 

77  D.  072. 
▲etiiMi  for  ilaadar  for  worda  aotionaUa 

SM^daiminff  ganaral  damagat  only.  AM, 
t  tha  dafanoMit  oonld  not  show,  in  miti* 
fation,  nndar  tha  |;eneral  issue,  that  *'  daring 
tha  six  years  prior  to  tha  suit,  inTatarata 
faaUn^  of  hostility  had  aziatad  between  the 
plaintiff  and  the  defendant^  and  that  the 
plaintiff  had  taken  erery  opportonity  to  irri- 
tato  the  defendant."  PMtt  t.  HmuUnon,  82 

The  defendant  may  ^va  in  eridenoe  on 
the  general  issiia,  in  mitigation  of  damages, 
tha  manner  and  eirounstanoes  of  speak- 
ing tha  words,  and  that  they  were  in  elranla- 
tion,  and  repcsrted  by  others,  and  that  he  only 
repeated  them.    Oook  ▼•  BarUeift  2  D.  848. 

All  the  oironmstanoea  of  hearing  tha  slan* 
dar  first  pabUshed,  and  the  manner  of  ra- 
neating  it,  on^ht  to  be  oonsidered  t^  the 
Jury  in  mitigation  or  aggravation  of  the  dam* 
afss.    JBcuiarwood  ▼.  Quin,  8  D.  700. 

Eridenoe  on  the  general  issue  withoat 
notioe,  for  the  pnrpoee  of  mitigating  dam« 
ages,  whioh  amonnts  to  a  Jostifioation  pf  the 
aharge  is  not  admissible^  TVeol  t.  Brpvm-' 
kig,  10  D.  158.  Contra,  aea  iTafon  t.  Dale, 
2R.66. 

Under  the  general  issue,  in  an  aetion  of 
ahmder,  eridenoe  of  the  tmth  of  the  ebarge, 
ar  of  j^rior  reports  of  the  plaintiff's  gnilt  of 
the  erime  imputed  to  him,  is  not  admlmible 
in  mitigation  of  damagea.  AUUnnan  t. 
French,  11  D.  114. 

Mitigating  ciroamstanoea  tending  to  prore 
the  tmth  of  the  words  are  not  admissible  in 
eridenoe  under  the  general  issuer  CfUman  t. 
LameU,  24  D.  96. 

84.  Bvidenoe  of  chsrsctor.  —  1.  Om- 
mrmi  fvias,  —  The  question  of  oharaoter  in  | 
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aetions  for  alandar  ia  neoessarily  inyohrad. 
McOee  t.  Soduti^,  20  D.  261. 

The  moral  or  mtellaotual  oharaoter  of  the 
pereon  In  whoae  hearing  worda  are  spoken  is 
unmatarial  on  the  question  of  damagea, 
SkegUlr.  Vm  Dtmm,  77  D.  877. 

The  general  oharaoter  of  plaintiff  ia  a 
proper  aublaot  of  inquiry  in  aaoartaining  tha 
amcmnt  whieh  he  la  entitled  to  laoorar. 
OUmam  ▼.  LowtA,  24  D.  98. 

!nie  defendant  haa  a  right  to  go  Into  ari* 
denoa  aa  to  the  pbintm'a  general  moral 
oharaoter,  and  la  not  to  be  eonfined  to  ari- 
denoa  of  tha  partionlar  apeoiee  of  inunoralitj 
aharged  In  the  worda  laid.  Eaitkmd  t. 
CalthKO,  4  D.  668. 

The  general  oharaoter  of  plaintiff  for  truth 
and  int^pity  may  be  oonsiaered  by  the  Jury 
In  an  aotion  of  slander,  where  the  slanderoua 
worda  eharffo  peijury,  and  defendant  pleads 
tha  truth  of  the  ohai^  If  tills  defense  haa 
been  doubtfully  austamad.  Bmrhei  t.  Jfon^ 
Aom  41  D.  212. 

2.  BhMm»  qf  9iabMr$  bad  ekaradm'.  — 
Bridenoe  of  the  maintiff 'a  general  bad  ehaiw 
aeter,  but  not  ot  a  particular  orimmal  aol 
other  than  that  imputed  to  himt  ia  admla- 
slUa  In  ndtintion  of  daaugas.  An^yarT. 
Weri,  10  D.  688;  AMoaif  r.  atqpkm§,lZJK 
497;  Xamos  ▼.  SnOi,  26  D.  468;  Waien  r^ 
J<me$,  29  D.  261;  Wttherbee  t.  Monk,  51  IX 
244;  provided  the  defendant  haa  not  justi« 
fiod.    Doaf^a8$  t.  rocisqr,  20  D.  616. 

General  bad  oharaoter  subsequent  to  tiia 
speaking  of  the  words  oannot  be  proved* 
even  though  suoh  oharaoter  oould  not  possibly 
have  been  oausad  by  the  worda  spoken,  aa 
where  the  charge  was  that  the  plamtiff  waa 
a  thief,  and  It  was  sought  to  be  proved  thai 
she  waa  aubsequentiy  reputed  to  be  a  oom- 
mon  prootituteu    lb. 

The  evidenoa  as  to  general  diaraoter  la  not 
oonfined  to  the  plaintiff'a  oharmetsr  in  ra- 
speot  to  the  matters  aharged  in  tiie  elander« 
Zdmoi  V.  SneU,  25  D.  468;  Parthuti  t. 
KM^mn,  83  D.  689. 

Qeneral  reputation  for  want  of  diaatf ^  Is 
adnussible  in  mitigation  of  damagea  In  an 
aotion  of  slander,  the  subjeet-matter  of 
which  is  the  reputation  of  a  woman  for 
chastity;  for  she  must  be  expected  to  be 
ready  to  vindicate  her  character  in  that  par* 
tioular  in  which  it  is  impugned.  ShiWaa  v. 
Caram,  92  D.  632. 

Admission  of  evidence  In  nutigation  of 
damages  in  aotion  of  slander,  being  either  to 
show  absence  of  malice  or  want  of  reputa> 
tion,  whatever  oircumstanoe  tends  to  prove 
the  one  or  the  other  ia  within  tibe  reason  of 
the  rule.    lb. 

Defendant  may  show  that  plaintiff's  rep. 
ntatlon  in  regard  to  the  particular  crime  or 
fault  charged,  prior  to  the  time  tha  alleged 
slanderous  words  were  uttered,  waa  bad. 
B v.  / ,  94  D.  604. 

Undar  the  general  issue  only,  whUa  tha 
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plaintiff  *■  f«nenl  «hatmot«r  may  be  aaaaUadt 
iMither  partiottlar  re^ortt  nor  tbe  general 
enzrency  tf  tlie  partionlar  charge  oan  be 

fiven  in  eridenoe.  Ptam  t.  Sl^imptn^  21  B. 
16. 

3.  SwUtmoB ^ plaM^*9  good  ckarader.— 
Evidence  of  the  good  cnaraeter  of  plaintiff  is 
not  admiaaible  nntil  hie  eharacter  hae  been 
attacked  by  the  defendant,  cither  by  plea 
vpon  the  record  or  by  eridence  at  the  triaL 
JMode*  T.  Bamm,  42  D.  004.  Ckmtra,  lee 
WiOkum  Y.  Haig,  46  D.  774. 

Plaintiff  cannot  introdnce  evidence  of  good 
character,  where  the  defendant,  under  a  plea 
cC  jnstification,  has  proved  facte  and  oiroam- 
ctancee  tending  to  ahow  the  tmth  oH  the 
charge  nttered,  bat  hat  not  attempted  to 
impeach  the  general  character  ol  plaintifll 
MOeB  ▼.  Vanhamy  79  D.  477. 

Where  the  defendant*  in  jnatiflcation  of 
ilia  chargee  that  the  ]^laintiff  had  cednoed  his 
early  oompaniona  to  join  an  infidel  dub,  had 
attemptea  to  deetroy  the  religion*  institu- 
tiona  of  the  atate,  and  had  insnltod  the  olcrvy, 
cffcred  evidence  of  plaintiff's  condact  lor 
many  yeara  previous  to  the  publication,  — 
AeU,  aamiwible  for  the  latter  to  prove,  bv  hi* 
conversation  and  cimdnct,  that  he  had  from 
youth  been  a  believer  in  the  Christian  re* 
Ugion.    Stow  V.  (kmwroe^  8  D.  189. 

It  is  not  competent  for  the  plaintiff  to  give 
evidence  of  his  character  as  an  honest  man, 
to  rebut  8|pecifio  charges  made  by  the  defend- 
ant ol  plamtiff 's  ofiioal  misconduct.    75. 

In  an  action  for  calling  a  woman  **  a  whore,  ** 
there  was  evidence  that  plaintiff  had  scomal 
interoonrsa  with  her  affianced  husband  before 
marriage,  and  also  tending  to  show  that  she 
saade  an  indecent  exposure  of  her  person, 
and  otherwise  conducted  herself  in  a  Ucen- 
ticoa  manner.  Held,  that  evidence  was  ad- 
missible to  show  that  plaintiff's  general 
reputation  for  chastity  was  good.  Shediieg 
T.  CoOey,  22  R.  238. 

86.  fividenoe  to  disproT«  malice.  — 
Under  the  general  issue  defendant  may  diow 
anything  which  repels  the  presumption  of 
midice,  and  doea  not  imply  the  truth  of  the 
eharge  or  tend  to  prove  it  true.  Oilman  v. 
LowO,  24  D.  98;  Pwnpk  v.  HorUm,  27  D. 
187. 

Reports  of  a  similar  nature  prevalent  in 
the  neighborhood  are  inadnussible  under  the 
cenenJ  issue,  because,  though  they  tend  to 
disprove  malice,  they  tend  uso  to  show  the 
tmth  of  the  words.  Oilman  v.  Lowell,  24  D. 
98. 

All  who  repeat  a  slander  are  responsible 
therefor,  and  general  reports  previously  in 
circulation  to  tiie  same  effect  are  no  justifica- 
tion, although  they  are  admissible  in  miti* 
gation  ol  cuimages  as  extenuating  malice. 
CaUowof  V.  Middldon,  12  D.  409. 

The  defendant,  to  mitigate  the  damages, 
and  repel  the  presumption  of  malice,  cannot 
five  in  evidence  facts  of  which  he  was  igno- 
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lant  at  the  time  of  uttering  the  words  com* 
plained  of.    BaUey  v.  iffde^  8  D.  202. 

A  justification  does  not  disprove  malice^ 
but  confirms  it.    PurpU  v.  Borton,  27  D.  187. 

Mere  secrecy  in  a  communication  ia  not 
sufficient  to  remove  the  implication  of  malice; 
but  taken  in  connection  with  other  ciroum- 
stimces,  it  may  confirm  the  inference  that  it 
was  done  from  a  good  motive,  /'orif  v. 
Starhe,  33  D.  538. 

In  an  action  for  slander,  in  having  charged 
plaintiff  with  murdering  defenduit's  son, 
evidence  that  at  the  time  the  words  were 
spoken  defendant  said  that  his  wife  was  very 
much  distressed  over  the  death  of  their  son 
is  admissible  as  tending  to  show  that  the 
communication  was  prompted  by  grief  rather 
than  malice.    8Udling§  v.  Ntwnum^  82  D.  723. 

Evidence  that  worlds  charged  were  spoken 
to  an  intimate  friend,  to  whom  alone  they  were 
communicated,  even  thoug[h  they  do  not 
come  within  the  dass  of  privileged  commu- 
nications, ii  receivable  as  tending  to  disprove 
malice.    lb, 

^Tooi  that  the  words  were  privilej[ed  com- 
munications repels  legal  malice,  and  is  a  com- 
plete justification.  Jellioom  v.  Ooodwb^,  89 
D.  82. 

Plaintiff 'a  mother  may  be  aaked,  on  eroes- 
examination  in  an  action  of  slander  for  im* 
pugninff  plaintiff's  chastity,  whether  or  not 
Dc&e  tne  defamation  complained  of  the  wit- 
ness had  spoken  to  others  and  complained  to 
them,  and  had  frequent  miranderstandinn 
with  them  on  the  same  subject,  as  this  Is 
evidence,  not  of  mere  rumor  or  report,  but 
of  facts  which  go  to  show  that  the  words 
were  spoken  under  an  impression  of  their 
truth,  and  not  with  any  malicious  intention, 
and  the  evidence  is  admissible  under  the 
general  issue.     Shilling  v.  Carson,  92  D.  832. 

86.  The  burden  of  prool— 1.  Upon 
pkunHf.  —  All  the  words  laid  need  not  be 
proved,  but  so  much  of  them  must  be  proved 
as  is  sufficient  to  sustain  the  cause  of  action; 
evidence  of  equivalent  words  will  not  suffice. 
Wheeler  v.  HM,  12  D.  245;  ComfRons  v.  ffo/- 
tere,  27  D.  635. 

The  substance  of  the  words,  or  the  words 
themselves  as  laid,  must  be  proved  to  sustain 
the  plaintiff  *s  action  upon  the  general  iisue. 
Wheeler  v.  Robb,  12  D.  245. 

Where  the  defendant,  a  justice  of  the 
peace,  voluntarily  stated  before  the  grand 
jury  the  charge  against  the  plaintiff,  as  hav* 
mg  repeatedly  come  to  him  as  a  rumor,  the 
occasion  on  which  the  words  were  spoken 
furnishes  a  prima  fade  excuse  for  their  hav* 
iujK  been  spoken,  and  it  falls  upon  the  plain- 
tiff to  show  that  the  occasion  was  only  used 
as  a  odorable  pretense,  and  to  establish  ex- 
press malice  in  the  defendant.  SawU  v.  i2o6- 
Uom,  61  D.  132. 

On  plea  of  the  statute  of  limitations,  the 
burden  is  on  plaintiff  to  show  that  the 
cause  of  action  accrued  within  the  statn^ 
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lory  period,  prior  to  the  oommencement  of 
the  action.    Pond  r,  OibBon,  81  l>.  724. 

When  the  slander  ii  in  a  foreign  language, 
it  is  necessary  to  prove  that  the  hearers  un- 
derstood  the  langnage.  This  rule  does  not 
apply  to  a  libel  in  a  foreign  language.  Palmer 
▼.  HarrU,  100  D.  557. 

It  is  not  necessary  to  prove  the  words  be- 
yond a  reasonable  doubt.  Ztmrnervum  t. 
MeMaBn,  53  R.  720. 

2.  Upon  dtfendanL  —Defendant  pleading 
the  truth  of  the  slanderous  words  has  the  bur- 
den of  proof  upon  himself  to  establish  their 
truth.  OffuU  Y.  Ehrlywine^  82  D.  40;  ffincK- 
man  ▼.  Laiomnit  27  D.  622. 

In  an  action  for  slander  by  words  imputing 
a  crime,  a  plea  of  lustification  may  be  sus- 
tained by  a  preponderanoe  of  evidenoe;  it  is 
not  necessary  that  it  should  be  proved  be- 
yond a  reasonable  doubt.  Sloan  v.  OilheH, 
28  R.  708;  Barfield  v.  BriU,  62  D.  190;  Ellis 
V.  Btazell,  11  R.  204;  BM  v.  MeOinneaa,  48 
R.673. 

The  defendant  can  prove  the  truth  of  a 
eharge  of  perjury  only  by  two  witnesses,  or 
by  one  witness  and  strons  corroborating  oir- 
onmstanoes.  The  defendant  is  held  to  the 
same  proof  that  is  required  of  the  people  on 
the  trial  of  an  indictment  for  perjury.  Byrht^ 
V.  MoMjhon,  41  D.  212. 

87.  Vttriance,  when  material.*  — 
Plaintiff  must  prove  the  language  laid  in  the 
declaration,  or  so  much,  at  least,  as  fully 
sustains  the  charge;  equivalent  words  in 
meaning  will  not  be  sufficient.  All  the  words 
need  not  be  proved  if  those  which  are  proved 
fully  establisn  the  slander;  but  if  other  words 
not  laid  are  proved,  which  limit  or  change 
the  meaning  of  those  counted  on,  the  action 
cannot  be  sustained.  If  all  the  words  laid 
are  necessary  to  constitute  the  slander,  they 
must  be  proved  as  laid.  Baker  v.  Tmmg^  92 
D.  149. 

The  words  ohar|^  and  the  words  proved 
must  be  substantially  the  same;  that  they 
both  oMivey  the  same  idea  will  not  be  suffi- 
cient to  sustain  the  action.  Bwndy  v.  Hari^ 
2R.525. 

The  words  '*  I  have  f— ked  Rebecca  Kelley 
one  hundred  times  "^  are  actionable  per  m»  the 
word  '*  f — ked"  having  a  recognized  meaning; 
but  the  words  '*I  have  screwed  Beck  Kelley 
ene  hundred  times  "  are  not  actionable,  unless 
the  word  **  screwed  "  is  aided  by  other  aver- 
ments.   Lmck  V.  Kelky,  87  D.  362. 

88.     when  immateriaL — It  is 

sufficient  if  the  plaintiff  proves  that  the  de- 
fendant spoke  words  substantially  the  same 
as  those  laid  in  the  declaration,  and  the  pre- 
cise words  need  not  be  proved.  Herw,  v. 
Ringwalit  2  D.  392;  Detmond  v.  Brown^  4  R. 
194. 

The  plaintiff  is  not  bound  to  prove  the 
■landcrons  words  precisely  as  laid;  the  sub- 

*  Variance  between  allegation  and  proof,  lee 
'    12D.a«fr-a4& 


stance  of  the  charge  will  be  sufficient.  And 
when  he  proves  only  a  part  of  the  charge, 
and  that  amounts  to  a  cause  of  action,  he 
ouffht  to  have  an  action  fro  tanio.  Accord- 
in^y,  where  it  was  alleged  that  defendant 
said,  "J.  H.  stole  com,'  etc,  proof  that  in 
a  conversation  about  J.  EL,  the  defendant 
said, ' '  He  stole  the  com,  **  is  sufficient  Hume 
V.  ArrasmUhf  4  D.  626. 

The  words  charged  were,  that  **the  plain- 
tiff had  had  a  bastord  chUd  **;  and  the  words 
proved  were,  "If  I  have  not  been  misin- 
formed, the  plaintiff  had  a  bastard  child.** 
Heldt  no  variance.  Trwi  v.  Browning,  10 
D.  156. 

A  charge  that  defendant  said,  ''Antrobua 
took  or  stole  a  sufficient  quantity  of  com  to 
feed  two  horses,  out  of  my  crib;  he  is  a 
thief,"  is  sustained  by  proof  that  defendant 
said  Antrobus  had  come  to  hi^  house,  and 
took  his  (defendant's)  corn  out  of  his  crib, 
and  fed  his  horses  of  nights,  and  would  not 
open  his  bells  until  defendant  had  gone  to 
bed.    Sdee  v.  Antrobus,  13  D.  496. 

It  is  not  a  fatal  variance  in  slander  that 
all  the  words  laid  in  the  declaration  are  not 
proved;  it  is  sufficient  that  enough  be  proved 
to  sustain  the  action.  Purple  v.  BoAm^  27 
D.  167. 

Slanderous  words  laid  as  spoken  affirma- 
tively are  supported  by  proof  that  they  were 
spoken  in  answer  to  a  question.  Teates  v. 
R^,  82  D.  43. 

The  time  when  the  slander  was  spoken,  as 
laid  in  the  declaration,  is  immateriaL  J9os- 
ky  V.  Brooks,  71  D.  252. 

A  variance  does  not  exist  between  words 
laid  and  words  proved  because  more  words 
were  proved  than  laid,  where  the  injury  com- 
plained of  was  charging  the  plaintiior,  an  un* 
married  woman,  with  fornication,  and  ih» 
additional  words  proved  did  not  alter  the 
charge,  but  only  specified  with  whom  the  of- 
fense was  oommitted,  and  that  an  effort  bad 
been  made  to  produce  an  abortion.  Baker 
V.  Young,  92  D.  149. 

Where  it  is  alleged  that  the  defendant 
charged  the  plaintiff  with  sleeping  with  an* 
other  man  than  her  husband,  ana  the  proof 
is,  that  he  charged  that  such  a  person  was  in 
bed  with  her, —  held,  no  variance.  Bai-nett 
V.  Ward,  88  R.  561. 

It  cannot  be  said,  as  matter  of  law,  that 
there  is  any  substantial  difference  between 
the  words  charged,  "  public  whore,'* and  the 
words  proved,  "whorish  bitch."  Zinaner' 
man  v.  McMakin,  53  R.  720. 

89.  Inatructione.  ^  The  court  should 
instruct  the  jury  as  to  the  law,  and  leave  to 
them  the  animus  with  which  the  words 
charged  to  be  slanderous  were  spoken.  JStm* 
ton  V.  WorUy,  7  D.  735. 

An  instruction  is  likely  to  mislead  the 
jury  when  it  refers  to  them  to  determine 
whether  the  defendant,  "in  substance,** 
spoke  or  published  the  words  charged,  with- 
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«at  •xplMning  wbat  wuMmtng  Um  law  «t* 
taehes  to  thota  wordi  in  inoa  «  oomiMtioii. 
AuAerry  t.  Poim/^  77  D.  679. 

An  inttrnction  is  not  erroneont,  m  b«ing 
ealcalated  to  mislead  the  jury  by  implying 
that  it  did  not  matter  how  the  words  were 
connected,  nor  as  assuming  that  a  snffieient 
nnmber  of  words  had  been  proved,  where,  in 
an  action  for  slander  in  ehaiging  the  plain- 
tiff with  fornication,  the  jnry  were  informed 
that  il  they  beliered  a  soffieient  number  of 
words  laid  in  the  declaration  to  amount,  in 
their  common  aooeptation,  to  a  charge  of 
fornication,  had  been  proved  to  have  been 
•poken  by  the  defendiuit,  they  should  find 
lor  the  plaintiff!    Boker  ▼•  Young,  92  D.  U9. 

Jkn  instruetioa  is  not  erroneous,  as  assum- 
ing the  guilt  of  defendant,  or  the  cirou  in- 
stances of  the  ease,  where  the  jury  were 
informed  that  the  law  implied  damages  from 
the  speaking  of  actionable  words,  and  that 
the  defendant  intended  the  injury  the  slan- 
der was  calculated  to  effect.    lb. 

It  is  not  error  to  refuse  to  charge  the  jury 
that  if  the  defendant^  without  reasonable 
cause,  believed  the  charge  to  be  true,  they 
could  not  award  exemplary  damages,  where 
there  is  evidence  tending  to  show  that  he 
uttered  the  words  in  a  wanton  and  reckless 
manner.     Hayner  ▼.  Cototfen,  22  R.  303. 

40n  duestions  of  law  and  fact.— 
Both  judges  and  jurors  shall  understand 
words  in  that  sense  which  the  author  in- 
tended to  convey  to  the  minds  of  the  hear- 
ers, as  evinced  by  all  the  circumstances  of 
the  case.  The  jury  are  to  decide,  as  a  mat- 
ter of  faet»  to  be  collected  from  all  the  con- 
comitant dronmstances,  whether  the  words 
were  used  malidonsly  and  with  a  view  to 
defame;  and  it  is  for  the  court  to  determine 
wnether  snch  words,  taken  in  the  malicious 
sense  imputed  to  them,  can  alone,  or  by  the 
aid  of  the  circumstances  stated  upon  the 
record,  form  the  legal  basis  of  an  action. 
Hcarrittm  v.  Findley,  85  D.  456. 

Whether  words  are  actionable  or  not 
is  within  the  province  of  the  court  upon 
demurrer,  or  upon  a  motion  in  arrest  of 
judgment    Hume  v.  Arrasmith,  4  D.  626. 

Leffal  malice,  being  a  question  of  law,  is 
lor  tae  courts  and  not  for  the  jury,  upon 
the  evidence.    JtUiaon  v.  Goodwin,  69  D.  62. 

Tlie  question  as  to  what  is  a  privileged 
communication  is  for  the  court  to  determine. 
lb. 

Malice  is  an  essential  ingredient  of  dan- 
der; but  whether  or  not  wwds  were  spoken 
with  malicious  intent  is  a  question  m  fact 
for  the  jury,  and  it  is  error  for  the  court  to 
instmct  the  jnry  that  words  were  spoken  with 
malicious  intent    Trobue  v.  May,  28  D.  61. 

Malice  in  speaking  slanderous  words  may 
be  inferred  from  their  falsity;  but  when  the 
motive  of  the  defendant  is  inquired  into^  the 
Jury  must  be  left  free  to  judge  ^  inch  mo- 
tive.   /& 
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The  intent  with  which  words  were  spoken 
is  a  question  that  may  be  left  to  the  jurv, 
in  an  action  for  slander,  where  the  words 
are  of  doubtful  import^  with  the  instrnction 
that  if  there  was  an  intent  to  charge  the 
crime  ol  stealing,  the  words  were  actionable. 
8U  Martin  v.  Dunoyer,  61  D.  494. 

The  party  to  whom  the  words  were  spoken 
may  testify  that  although  the  defendant  did 
not  enjoin  secrecy  upon  hira,  he  understood 
the  communication  as  private  and  confiden- 
tial; but  whether  the  words  spoken  were  so 
intended  by  the  defendant  is  a  question  for 
thejury.     StalUnfft  v.  Newman,  62  D.  723. 

When  words  charged  are  susceptible  of  a 
twofold  meaning,  one  imputing  a  felony,  and 
the  other  a  trespass  only,  it  is  the  province 
of  the  jury  to  determine  from  the  circum* 
stances  in  what  sense  they  were  uttered  and 
understood.    Dedway  v.  PowtU,  96  D.  283. 

It  is  a  question  for  the  jury  to  determine 
whether  answers  given  by  a  person  in  the 
course  of  his  testimony  as  a  witness^  and 
claimed  to  be  slanderous,  were  so  given 
under  the  belief  that  they  were  pertment 
and  relevant  to  the  question  at  issue,  or  from 
mslioe.  WMU  v.  CaarroU,  1  R.  503;  Dedway 
v.  PoweU,  96  D.  283. 

41.  The  damages  recoverable.  — Rz- 
emplary  damages  may  be  awarded  in  sUiif* 
der.     Tallow  v.  Jambkt,  26  D.  399. 

The  measure  d  oamaffes  is  a  question  for 
the  jury  to  consider  reuitively  with  that  ol 
malice.    Darie  v.  Bi^,  84  D.  584. 

Punitive  as  well  as  compensatory  damaffes 
may  be  given,  where  the  defendant  obtruded 
himself  mto  the  plaintiff's  house,  and  there 
offered  insult  to  the  plaintiff's  wife,  at  the 
time  of  uttering  the  slander.  Hodey  v. 
Brooks,  71  D.  252; 

The  jury  are  not  restricted  to  nominal 
damages,  althouffh  the  slanderous  words, 
which  charged  tiieft,  were  spoken  in  the 

Sresence  of  only  a  single  witness,  who  testi* 
OS  that  they  did  not  affect  his  opinion  ol 
the  plaintiff,  and  that  he  still  believed  the 
plaintiff  to  be  honest,  if  the  words  are  shown 
to  have  been  spoken  maliciously.  Markham 
V.  Rut»eU,  90  D.  169. 

The  jury,  in  assessing  the  damages,  majr 
consider  tiie  degree  ol  malice  with  which 
the  dleged  slanderous  words  were  spoken, 
as  shown  by  the  subsequent  acts  and  decla- 
rations ol  the  defendant;  but  they  cannot 
give  damages  for  such  acts  and  declarations, 
however  infamous  or  criminal  they  may  be. 
StitzfU  V.  Reynolds,  5  R.  396. 

42.  Review  of  asseesment  of  dam* 
ages.  —  Where  entire  damages  are  assessed 
upon  several  counts  in  an  action  of  slander, 
one  of  which  is  bad,  the  judgment  will  be 
reversed,  and  a  venire  de  novo  awarded. 
Shaffer  v.  Kintur,  2  D.  488.  Or  judgment 
may  be  arrested,  and  the  plaintiff  may,  oa 
the  payment  of  costs,  have  a  venire  de  novo, 
HofiAnt  V.  Beedie,  2  D.  191. 
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IV.  Slandsb  ov  Titlb  to  Land. 

48.  When  actionable.* — A  state  court 
baa  no  jnriadictiou  of  an  action  for  slander 
of  title  or  property  in  a  patent  right  where 
•uch  action  involves  the  validity  of  the  let- 
ters patent.  Hovep  V.  Subber  Tip  Pencil 
Co,,  15  R.  470. 

H.  was  prevented  from  making  an  advan- 
tageous sale  of  lands  belonging  to  him,  and 
containing  an  iron-ore  mine,  by  the  misrep- 
resentations of  P.  to  the  propped  buyer,  to 
the  effect  that  an  experienced  iron  manufac- 
turer was  of  opinion  that  the  iron  mine  was 
but  a  *'  pocket,  '  or  nest,  that  would  suddenly 
run  out.  Held,  that  H.  could  recover  dam- 
ages from  P.  in  a  suit  in  the  nature  of  an 
action  of  slander  for  defamation  of  title. 
PauU  V.  Hal/n-ty,  3  R.  618. 

44.  Parties.  —  An  action  for  rerbal 
slander  of  title  to  land  cannot  be  maintained 
against  two  persons  jointly.  Weibb  v.  Cecil, 
48  D.  423. 

46.  Malice,  and  when  presumed.  — 
An  instruction  that  malice  is  presumed  where 
one  injuriously  slanders  another's  title  is  erro- 
neous, and  well  calculated  to  mislead  a  jury. 
McDankl  ▼.  Baea,  56  D.  339. 

Malice  does  not  accompany  a  publication 
of  caution  as  to  title  made  hy  a  grantor  of 
land,  when  the  circumstances  warranted  a 
strong  presumption  that  fraud  had  been  at- 
tempted upon  him  to  get  possession  of  his 
estate.    lb. 

Where  plaintiff  brings  an  aetion  against 
defendant  for  slander  of  his  title  to  certain 
lajid,  and  the  evidence  shows  that  plaintiff 
offered  the  land  for  sale  at  auction;  that  de* 
fendant  was  present  and  forbade  the  sale, 
declaring  that  plaintiff  had  only  a  dower  in- 
terest in  the  land,  and  that  the  title  was  in 
himself;  that  in  so  declaring  defendant  was 
acting  under  advice  of  counsel,  but  that 
such  advice  was  procured  bv  false  represen- 
tations made  to  ms  counsel  oy  defendant,  — 
It  is  proper  for  the  court  to  submit  the  ques- 
tion of  tne  latter's  malice  or  bona  fidu  to  the 
jury.    Cent  ▼.  Lynch,  87  D.  558. 

BIiAUGHTSBp-HOUSIBS. 
Regulation  of,  by  city,  see  Municipal  Ck>a-> 
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[Includes  title  to  and  transfers  of  slaves; 
rights  and  powers  of  the  master:  suits  for  free- 
dom; manumission;  abolition  of  slavery,  etc.] 

1.  Nature  and  extent  of  the  right  of 
property  in  slaves.  —  Slaves  are  personal 
property,  in  Kentucky,  in  every  respect  ex- 
-cept  as  to  descents  and  last  wills.  Sneed  v. 
BtfAng,  22  D.  41. 

Slaves  pass  according  to  the  lex  domicilii, 
and  in  declaring  them  real  estate  for  certain 

*  Action  for  slander  of  title,  see  note,  87  u  A62, 


purposes,  the  legislature  did  not  intend  t# 
abrogate  this  rule.     lb. 

The  relationship  of  parent  and  ohild  did 
not,  under  the  laws  of  Spain,  prevent  such 
persons  from  holding  each  other  as  slaves, 
neither  did  it  prevent  their  holding  each 
other  as  a  statu  liber,  Valaain  v.  Cloutier, 
22  a  179. 

The  ownership  of  the  mother  carries  with 
it  the  property  u  her  children  bom  during 
the  period  of  such  ownership,  and  the  mother 
and  issue  are  treated,  in  respect  of  the  title 
and  rights  of  the  owner,  as  an  aggregate 
property.  Whatever  affects  the  rights  or 
remedies  of  the  owner  as  respects  the  mother 
equally  affects  his  rights  and  remedies  in  re- 
spect to  her  issue,  while  the  unity  of  inter* 
est  and  possession  is  unsevered;  and  if  the 
right  of  the  owner  is  saved  from  the  statute 
of  limitations  for  a  definite  period  as  to  the 
mother,  it  is  saved  likewise  as  to  the  issue 
born  of  her  during  such  period.  SeayY,  Ba^ 
con,  67  D.  601. 

8.  Bights  of  slaves.  —  Slaves  are  chat- 
tels merely;  they  have  no  status  in  courts 
and  cannot  enforce  the  execution  of  a  trust. 
Blackman  t.  Oordon,  44  D.  241. 

A  bequest  to  slaves  is  not  void  for  want  of 
capacity  in  the  legatees  to  take.  Wade  ▼• 
Am.  Col.  5or.,  45  D.  324. 

8.  Constitutionality  and  operation 
of  various  statutes  relative  to  slaves. 
—  Whether  the  Mississippi  act  of  1842  in 
regard  to  the  removal  of  slaves  theretofore 
liberated  is  constitutional,  qucere.  Wade  ▼• 
Am.  Col.  8oc,  45  D.  324. 

An  ordinance  of  a  state  convention  declar- 
ing all  contracts  for  the  sale  of  lands  made 
between  certain  dates  prior  thereto,  and  the 
consideration  of  which  was  slaves,  nuU  and 
void,  at  the  election  of  either  partv,  impairs 
the  obligation  of  a  contract,  and  is  void. 
Roach  V.  Ounter,  4  R.  132. 

4.  Transfsrs  of  slave  property. — 
Possession  of  a  slave  for  a  great  length  of 
time  is  ground  for  presuming  a  conveyance 
thereof.     Oathings  v.   WUUams,  44  D.  49. 

Slaves  in  whom  a  life  estate  is  given  vest» 
by  the  assent  of  the  executor,  in  the  tenant 
for  life  and  remainder-men.  Johnson  v.  Cor* 
penning,  44  D.  106. 

Slaves,  though  movable  in  Mississippi,  are 
immovable  in  Louisiana,  sad  the  vendor,  to 
preserve  his  privilege  upon  aa  immovable, 
must  record  it.  Copley  v.  8af\fi}rd,  46  D. 
548. 

A  private  sale,  by  an  administrator,  of  a 
slave,  the  property  of  his  intestate's  estatOi 
does  not  divest  the  title  of  the  estate,  but 
estops  the  administrator  himself  from  recov- 
ering the  property  from  his  vendee.  Bragg 
V.  Massie,  79  D.  82. 

Such  sale,  perfected  by  delivery,  estops 
the  administrator  from  relying  on  the  inva* 
lidity  of  the  sale,  if  he  subsequently  acquires 
possession;  while  a  subsequent  recovery  by 
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the  purchaser  asainst  the  administrator  does 
not  oar  the  title  of  the  estate  in  the  slave. 
ih. 

Where  certain  slaves  were  bequeathed  to 
the  testator's  wife  for  life»  and  then  to  his 
children  eqaally,  and  the  widow  and  some 
of  the  childrea  joined  in  a  sale  and  convey- 
ance of  one  of  the  slaves  to  a  third  person^ 
for  valae,  — Md  that  the  accumulatea  inter- 
est of  the  vendors  in  snoh  slave  and  her 
increase,  accruing  upon  the  death  of  some  of 
the  other  children,  inured  to  the  parohaser. 
Jont^  V.  Zollkofer,  11  D.  795. 

6.  Bights  of  master.  — A  legacy  or 
donation  made  to  a  slave,  inured,  under  the 
laws  of  Spain,  to  the  master's  benefit.  VcU' 
sain  V.  ChtUier,  22  D.  179. 

6.  Master's  remedy  for  killing  slave. 
—  A  party  who  fires  on  a  slave  while  the  lat- 
ter is  attempting  larceny,  and  kills  him,  will 
be  Uable  in  aoUdo  for  his  value.  Camumehe 
V.  Bouu^  54  D.  558. 

Three  persons  are  jointly  liable  in  dam- 
ages for  the  act  of  one  of  them  in  killing  a 
slave,  where  the  threOy  fearing  a  rumored 
insurrection  of  slaves,  seised  and  tied  the 
slave  without  justifiable  cause,  and  upon  his 
attempting  to  escape  all  pursued  him  and 
ono  kuled  him«  contrary  to  the  intention  of 
the  other  two.    Kirhwood  v.  Miller,  73  D.  1 84. 

A  person  is  not  justified  in  killing  anoth- 
er's slave  by  mere  rumors  of  an  insurrection 
among  slaves,  but  there  must  be  facts  impli- 
cating the  slave  in  an  actual  insurrection. 
Ih, 

A  publication  in  newspapers  on  the  sub- 
ject of  an  apprehended  insurrection  among 
slaves,  and  other  proof  in  that  respect,  not 
implicating  the  slave  killed,  is  inadmissible 
in  an  action  for  damages  for  killing  the 
slave.     lb. 

A  railroad  company  is  liable  to  the  owner 
of  a  negro  boy  eight  years  old  who  is  run 
over  and  killed  while  sleeping  on  the  track, 
the  engineer  having  failed  to  sound  the 
whistle  or  check  the  speed  of  the  train; 
and  it  is  no  excuse  that  when  the  boy  was 
discovered  the  train  could  not  have  been 
stopped  befoT^  reaching  him,  or  that  the 
whistle  would  not  have  alarmed  him  in  time. 
EoMt  Tenn.  eie.  IL  R.  Co,  v.  fit  John,  78  D. 
149. 

Contributory  negligence  is  no  defense  in 
such  a  case,  for  the  child  is  too  young,  and 
the  master  of  the  slave  is  not  chargeable 
with  negligence  in  not  watching  his  negro 
slave  cbUaren  and  keeping  them  away  from 
the  road.     Ih, 

7.  Marriages  between  slaves.  —  A 
marriage  between  slaves,  void  at  the  time, 
is  made  valid  by  ratification  of  the  parties 
after  they  become  free,  and  their  children 
have  heritable  blood.  Jones  v.  Jones,  UK. 
605. 

8.  Manumission  by  deed  or  will.  — 
A  declaration  of  the  mother  and  owner  of  a 


slave  child,  that  she  gives  to  her  daughter 
her  freedom  upon  her,  the  donor's,  death, 
makes  such  daughter  a  aUUu  Uber  until  the 
death  of  her  mother,  upon  the  happening  of 
which  she  becomes  free.  Valsain  v.  CknMerp 
22  D.  179. 

Where  a  person  bequeaths  to  another 
slaves,  with  a  request  that  they  shall  have 
the  result  of  their  own  labor,  snch  bequest 
is  for  emancipation,  and  is  by  the  law  of 
North  Carolina  illegal  and  void.  Sorrey  v. 
Briakt,  28  D.  584. 

Slaves  can  only  be  held  as  property,  and 
deeds  and  wills  having  for  their  ooject  their 
emancipation,  or  a  qualified  state  of  slavery, 
are  against  public  policy,  and  a  trust  results 
to  the  next  of  kin;  therefore,  where  slaves 
are  bequeathed  to  a  legatee,  with  the  under- 
standing that  he  is  to  hold  them  as  freed- 
men,  a  trust  results  to  next  of  kin  to  the 
testator.  Thompson  r.  NewUn^  42  D.  169. 
Slaves  may  be  emancipated  by  nunoupa* 
tive  will  under  the  statute  of  Virginia:  1 
Rev.  Code,  p.  433,  sea  58.  Phcsbe  v.  Boff* 
gess,  42  D.  543. 

A  bequest  intended  to  emancipate  slaves, 
valid  at  the  death  of  the  testator,  may  be 
avoided  by  an  act  of  the  legislature  at  any 
time  before  it  is  carried  into  effect.  Blaet* 
man  v.  Gordon,  44  D.  241. 

A  mere  intention  of  a  testator  to  emanci* 
pate  slaves  confers  a  right  to  freedom,  which, 
though  it  cannot  be  asserted  in  a  court  of 
law,  may  be  enforced  in  a  court  of  equity, 
sembU,  Wade  v.  Am,  Col,  8oc,,  45  D.  324. 
Under  fraudulent  acts  of  an  executor  no 
one  can  acquire  any  right;  so  where  the  ex- 
ecutor prevented  manumitted  slaves  from 
going  from  the  state, — held,  that  the  Mis- 
sissippi act  of  1842,  which  gives  twelve 
months  for  the  removal  of  liberated  slaves, 
and  declares  the  bequest  void  if  they  do 
not  so  remove,  did  not  apply  to  that  case, 
and  that  the  fraud  of  the  executor  in  detain- 
ing them  had  placed  him  beyond  the  pale  of 
the  act     76. 

The  American  Colonization  Society,  or- 
ganized for  the  purpose  '*of  colonizing,  with 
their  oivn  consent,  upon  the  coast  of  Africa, 
the  free  people  of  color  residing  in  the 
United  States,"  may  transport  thither  slaves 
who  have,  vnder  a  will,  an  inchoate  right  ta 
freedom.     lb. 

Where  a  testator  directs  that  his  slaves 
be  transported  to  Africa  under  the  direction 
of  the  American  Colonization  Society,  and 
that  the  executors  sell  certain  property  and 
pay  the  proceeds  to  the  society  to  defray 
expenses,  the  trust  is  valid;  both  executors 
and  the  society  are  trustees;  the  executors 
must  deliver  the  slaves  to  the  society  for  the 
purposes  of  the  will,  and  if  they  fail  or  re- 
fuse, a  court  of  equitywill  enforce  perform^* 
ance.     lb. 

An  owner  domiciled  in  Virginia  cannot 
emancipate  slaves  in  Mississippi  by  testa* 
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■lent,  there  being  a  law  there  to  prerent 
emancipation.  Mahatner  v.  Hooe,  48  D. 
706. 

9.  Evidence  on  question  of  freedom 
or  slavery.  —  The  right  to  freedom  is  a 
right  of  a  public  nature;  and  common  repu* 
tation  regarding  the  sf^itus  of  the  person 
whose  right  thereto  ia  disputed,  or  of  hia 
ancestors,  is  admissible  as  evidence  in  hia 
favor.     Vaugluin  v.  PJUbe^  17  D.  770. 

A  jndgment  between  other  parties  may 
be  admitted  in  those  cases  where  hearsay 
evidence  of  the  facts  upon  which  the  judg- 
ment is  grounded  would  be  unobjectionable. 
Therefore,  in  an  action  involving  the  plain* 
tififs  right  to  freedom,  the  court  may  receive 
in  evidence  the  record  of  a  judgment  be- 
tween  strangers  to  the  present  action,  estab- 
lishing the  right  to  freedom  of  a  maternal 
aunt  of  the  phiintiff.     76. 

In  a  suit  to  determine  the  freedom  of  one 
claimed  as  a  slave,  the  white  appearance  of 
the  person  is  only  prima  facie  evidence  of 
fweedom.     ChawxUor  v.  MiUy,  33  D.  521. 

After  the  lapse  of  forty  years  proof  of  pedi- 
is  material.     Ih, 

10.  Offenses  by  slaves. — In  Arkan- 
a  slave  committing  arson  must  be  prose* 

euted  as  for  a  felony,  though  he  is  not  to  be 
punished  by  imprisonment  in  the  peniten- 
timry.     Mary  y.  StaU,  81  D.  60. 

11.  Abolition  of  slaverv,  and  its 
iffect.  —  The  presidential  proclamation  de- 
claring universal  manumission  of  slaves 
within  any  of  the  seceded  states  was  nothing 
bnt  a  war  measure,  of  no  operative  effect 
fintil  carried  into  execution  by  force  of  arms. 

Weaver  v.  Lapsleyf  94  D.  671. 

Slavery  being  established  by  the  munici- 
|>al  law  of  Maryland,  its  abolition  by  the 
constitution  of  lo64  did  not  defeat  a  pending 
action  of  trover  brought  to  recover  the  value 
of  a  slave.     WiUiams  v.  Johnson,  96  D.  613. 

By  the  abolition  of  slavery,  all  contracts 
existing  at  the  time  relating  to  the  sale  of 
slaves  were  annulled.  The  sale  of  a  slave 
being  only  the  sale  of  his  services  for  life, 
there  was  no  difference  between  the  right  of 
an  owner  and  of  a  hirer  except  in  duration; 
obligations  for  the  sale,  and  also  for  the  hire 
of  uaves,  were  canceled  by  such  abolition, 
and  it  is  of  no  importance  that  the  period  of 
hire  had  terminated  before  the  extinction  of 
slavery,  or  tiiat  the  contract  was  valid  prior 
to  that  time.    Cormier  v.  Bienvenu,  2  R.  728. 

A  promissory  note  for  the  purchase  price 
of  slaves  sold  after  the  date  of  the  emanci- 
pation proclamation  is  valid.  McElvam  v. 
Mudd,  4  R.  106. 

A  warranty  made  in  1856,  on  the  sale  of 
slaves,  "that  the  title  of  said  slaves  was 
warranted  for  the  life  of  said  negro  slaves," 
is  not  broken  by  the  emancipation  of  the 
Blaves  by  the  goyemment  of  the  United 
States  during  the  civil  war.  FUxpcUrkk  v. 
Ueame,  4  R.  128. 


Plaintiff,  on  a  judicial  sale  had  in  October, 
1863,  became  security  for  the  purchase  price 
of  a  lot  of  blaves  sold  thereat.  Held,  that 
his  bond  was  valid,  and  its  payment  obli- 
gatory, notwithstanding  the  emancipation 
proclamation  made  before,  and  that  it  could 
be  enforced  after  the  adoption  of  the  thir- 
teenth amendment  of  the  United  States  con- 
stitution. HetvderUU  ▼.  Hmrnian,  12  R. 
526. 

18.  The  slave  trade.  —  History  of 
negro  slavery  and  slave  trade  in  Maryland 
stated.     WilUams  v.  Jofmaon,  96  D.  613. 
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I.   When  Spscijio  Performancr  will  bb 

Adjudged. 

1.  What  contracts  may  be  enforced, 
generally.  —  Specitic  performanoe  is  de- 
creed, as  a  matter  of  course,  when  the  con- 
tract is  in  writing,  is  certain,  fair  in  all  its 
parts,  for  an  adequate  consideration,  aud 
capable  of  being  performed;  and  also,  in  a 
proper  case,  where  the  party  has  lost  his 
remedy  at  law;  proTided  time  is  not  essen- 
tial to  the  substance  of  the  contract.  Bogerw 
V.  SaumlerH,  33  D.  635. 

1 1  a  party  object  to  an  instrument  on  the 
ground  that  a  stipulation  is  omitted,  and  the 
other  promises  to  rectify  it,  whereupon  it  is 
executed,  equity  will  decree  a  specific  per- 
formanoe of  the  promise.  Coget'  v.  McOte^  5 
D.  610. 

Where  a  donor  destroyed  a  voluntary  deed 
fairly  obtained,  after  it  was  delivered  to  the 
grantee,  but  before  it  was  registered,  a  coart 
of  equity  will  compel  such  donor  to  convey 
the  same  property  to  the  donee.  Tohr  v, 
Tolar,  18  D.  598. 

Equity  will  enforce  performanoe  of  the 
condition  of  a  bond,  and  leave  the  party  to 
his  action  at  law  for  the  penalty,  where  the 
penalty  is  merely  accessorial,  being  designed 
to  secure  the  enjoyment  of  a  collateral  object 
which  is  regarded  as  the  principal  intent  of 
the  deed.     Towlen  v.  Burton,  24  D.  409. 

Specific  execution  of  a  contract  for  sale  of 
real  and  personal  property  for  a  lump  sum 
will  be  (lecreed.  Ciarke  v.  CmitB,  37  D. 
625. 

An  agreement  to  make  a  certain  division 
of  property  by  will,  upon  a  sufficient  consid- 
eration, ia  valid,  and  may  be  enforced  in  a 
court  of  equity  against  the  estate  of  the  de- 
cedent, if  not  complied  with.  Gh-een  ▼. 
BroyleB,  39  D.  156. 

Specific  performance  of  such  an  agreement 
will  be  decreed  by  a  court  of  equity,  upon 
the  recognized  principles  governing  it  in  the 
exercise  of  this  branch  of  its  jurisdiction. 
Johtison  v.  HubbeO,  66  D.  773. 

8.  What  may  not  be.  —  It  is  a  general 
mle  that  if  an  action  at  law  will  not  lie  upon 
a  contract  to  recover  for  its  breach,  equity 
will  not  decree  its  specific  execution.  iUck- 
man  v.  Orime«,  10  U.  714. 

Equity  will  not  specifically  enforce  an  im- 
plied agreement  to  surrender  the  possession 
of  slaves.      WcUler  v.  Demint,  25  D.  134. 

Equity  will  not  attempt  to  compel  a  hus- 
band to  the  specific  performance  of  his  con- 
tract made  with  reference  to  his  wife's 
property.     Clark  v.  Seirer^  32  D.  745. 

Specific  execution  of  a  contract  will  not 
be  decreed  where  a  party  has  treated  it  as 
rescinded,  by  bringing  an  action  to  recover 
back  the  consideration  paid.  Herrington  v. 
Hubbard,  33  D.  426. 

A  person  cannot  recover,  in  an  action  at 
law,  the  consideration  paid  on  a  contract, 
and  at  the  same  time  proceed  in  a  court  of 
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equity  for  a  specific  performance  of  the  same 
contract.     76. 

But  semble  that  an  action  to  recover  dam- 
ages for  the  non-performance  of  a  contract 
may  be  proceeded  in  concurrently  with  pro- 
ceedings in  equity  to  compel  a  specific  per- 
formance.    Ih. 

Equity  will  noi  enforce  a  mere  verbal,  vol- 
untary, executory  a^rreement,  although  it  be 
founded  on  the  meritorious  consideration  of 
love  and  affection.  Dugan  ▼.  OiUing$,  43  D. 
306. 

An  agreement  of  a  husband  to  procure  bis 
wife  to  join  him  in  a  deed,  and  to  release 
her  right  of  dower,  is  not  such  an  agreement 
that  equity  will  compel  the  specific  perform- 
ance of  it.      Weed  v.  Terry,  45  D.  257. 

A  contract  to  be  performed  when  another's 
wife  signs  a  deed,  and  if  she  does  not  sign  it 
the  contract  to  be  null  and  void,  cannot  be 
enforced  if  the  wife  dies  without  signing  such 
deed.     Pendergcut  v.  Meserve,  53  D.  2m. 

Specific  performance  of  a  contract  contra- 
vening the  design  and  policy  of  the  law  will 
not  be  decreed.     Duzl  v.  Hair,  54  D.  179. 

A  contract  by  which  defendant  was  to 
take  possession  of  a  quarter-section  of  public 
landf  to  occupy  it  until  he  became  entitled 
to  a  pre-emption,  and  on  obtaining  a  title 
from  the  government,  which  was  paid  for  by 
the  plaintiff,  to  make  a  title  of  one  half  to 
the  plaintiff,  is  illeffal;  and  if,  in  pursuance 
of  the  agreement,  the  defendant  enters  into 

Sossession,  and  obtains  title,  equity  will  not 
ecree  a  specific  performance  in  favor  of  the 
plaintiff.     Jb. 

Specific  performance  will  not  be  decreed 
where  the  parties  themselves  have  agreed 
upon  the  damages  for  the  breach  o^  the  con- 
tract, or  have  provided  the  means  by  which 
each  damages  may  be  ascertained.  Bodmt 
Y.  Olading,  59  D.  749. 

Equity  will  not  enforce  a  contract  to  take 
stock  in  a  company  to  be  afterwards  incor- 
porated. The  remedy  at  law  is  full,  ade- 
quate, and  complete.  Strcuburg  R,  R»  Co,  ▼. 
ikhiemacht,  60  D.  49. 

Equity  will  not  decree  a  conveyance  di- 
rected to  be  made  by  a  marriage  settlement, 
when  such  settlement  operates  itself  as  a 
conveyance,  and  has  every  effect  which 
could  possibly  be  produced  by  the  oonvey- 
Ance  wnich  it  directs  to  be  made.  Adamt  v. 
Ouerard,  76  D.  624. 

Where  a  contract  grows  immediately  out 
of  or  is  connected  with  an  illesal  or  immoral 
tiCt,  equity  will  not  lend  its  aid  to  enforce  it. 
Dodaon  v.  Stoan,  98  U  787:  Martin  v.  Zeller- 
bach,  99  D.  365.  So  held  of  a  contract  to 
purchase  lands  of  an  accused  person  in  order 
that  he  may  escape  from  the  county  and 
avoid  trial     Dodson  v.  Swan,  98  D.  787. 

The  fact  that  defendant  is  benefited  by  the 
refusal  to  enforce  an  illegal  contract  affords 
no  reason  for  enforoing  it,  DUkm  v.  AlUn^ 
26  R.  145. 


Specific  performance  of  a  oontraot  to  sell 
shares  of  a  national  bank  will  not  be  enforced 
where  it  appears  that  the  shares  were  de- 
signed to  give  control  of  the  bank.  Whether 
the  contract  would  be  enforced  if  lawful, 
quoere,     FoWs  Appeal,  36  R.  671. 

8.  Contracts  for  sale  of  land.  —  1. 
When  enforced.  —  If  a  parent^  in  considera- 
tion of  love  and  affection,  make  a  deed  to 
his  family,  which  is  inoperative  for  want  of 
delivery  in  his  lifetime,  equity  will  aid  the 
grantees,  and  secure  them  the  legal  title. 
Jone«  V.  Jones,  16  D.  35. 

An  aereeiDCDt  to  purchase  land  with  pa}r- 
ment  of  the  purchase-money  gives  an  equi*. 
table  title  which  a  court  of  chancery  will 
enforce.      WhUbeck  v.   WhUbeck,  18  D.  503. 

Equity  will  not  enforce  a  mere  voluntary 
agreement;  but  a  voluntary  bond  from  a 
father  to  his  son,  for  the  conveyance  of 
land,  will,  in  some  instances,  be  specifically 
enforced.     Anderson  v.  Qreen,  23  D.  417. 

A  contract  to  convey  specifically  will  be 
enforcec^.  in  equity,  though  the  party  may 
have  a  remedy  at  common  law.  Buck  v. 
Swazey,  56  D.  681. 

An  agreement  to  convey  land  and  transfer 
shares  of  stock  is  one.  of  which  a  court  of 
equity  will  compel  specific  performance. 
Leach  v.  Fobes,  71  D.  732. 

Specific  performance  of  a  contract  whereby 
one  party  sells  a  tract  of  land  to  another, 
and  puts  him  in  possession,  agreeing  to  exe- 
cute to  him,  on  payment  of  the  purchase- 
money,  a  title  Dond,  conditioned  for  the 
execution  of  a  deed,  as  soon  as  he,  the  ven- 
dor, obtains  bis  deed,  will  be  decreed  in  the 
vendee's  suit  to  compel  ^e  exeoution  of  the 
title  bond,  where  he  alleges  therein  the  pay- 
ment of  the  purchase-money.  Sterling  ▼. 
Klermttie,  87  D.  319. 

Equity  will  enforce  a  parol  agreement  be* 
tween  two  that  one  will  purchase  land  for 
the  other,  and  take  the  title  to  himself  and 
hold  it  for  such  other  until  the  latter  can 
pay  for  it,  and  when  paid  for  will  oonvey  it 
to  him.     Cohn  v.  Chapman,  98  D.  600. 

Specific  performance  will  be  decreed  of  a 
contract  by  which  a  husband,  at  the  re- 
quest of  his  wife,  agreed  to  convey  land,  the 
legal  title  to  which  the  husband  held  in 
trust  for  his  wife.  RotUUer  ▼.  Qranl,  98  D. 
93. 

In  an  action  against  hnsband  and  wife,  for 
specific  performance  of  an  agreement  to 
convey  real  estate,  if  the  wife  pleads  her 
coverture,  a  decree  may  still  be  rendered 
against  the  husband,  conditioned  that  if  the 
wife  refuse  to  join  in  the  conveyance,  the 
purchase  price  shall  be  diminished  by 
the  value  of  the  wife's  inchoate  interest. 
Martm  v.  Merritt,  26  R.  45. 

A  parent  made  a  parol  promise  to  oonvev 
land  to  his  child,  whereupon  the  child  took 
possession,  and  made  extensive  and  valuable 
improvements.     UM^  that  specific  perforia»> 
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anoe  could  be  enforced.     Kurtz  v.  ffibner,  8 
R.  665;  Hardesty  ▼.  Biehardwn,  22  R.  57. 

Where  A  made  an  agreement  for  the  sale 
of  lands  with  B  and  C,  and  took  the  notes  of 
the  latter,  with  D  and  E  as  sureties;  and  A 
gave  his  bond,  conditioned  to  make  titles  to 
the  lands  when  the  notes  were  paid;  and 
immediately  afterwards  B  and  Cf  assigned 
the  bond  to  D  and  £  to  indemnify  them  for 
becomingsoreties;  and,  subsequently,  A  dy- 
ing, and  1)  and  E  being  in  possession  of  the 
land,  and  D  exercising  a  control  over  them, 
paid  the  last  note  due,  after  suit,  and  took 
from  A*8  representatives  and  heirs  a  bond 
conditioned  for  the  executing  of  a  title  to 
D,  within  a  specified  time,  and  on  the  expi- 
ration of  this  time  brought  his  action  upon 
the  bond,  —  f$eld,  on  a  bill  filed  by  A's  rep- 
resentatives and  heirs  for  a  specific  perform- 
ance, —  1.  That  A's  administrator  was  en- 
titled to  a  specific  execution  of  the  contract 
of  his  intestate,  and  that  A's  heirs  were 
proper  parties  as  complainants;  2.  That  the 
bond  executed  by  the  representatives  and 
heirs  was  without  consideration,  and  void;  3. 
That  it  was  proper  for  the  complainants  to 
make  the  matter  of  their  bond  a  part  of  the 
ease,  and  that  ^uitv  might  decree  a  cancel- 
lation thereof;  4*  That  the  delay  in  filing 
the  bill  did  not  prevent  the  court  from  de- 
creeinff  a  specific  execution  of  the  agree- 
ment, because  the  parties  holding  the  bond 
of  A  could  have  applied  to  the  orphans' 
court  to  have  perfected  their  title,  liays  v. 
Bail,  30  D.  530. 

2.  When  not  tnforeed,  —  A  written  con- 
tract for  the  sale  of  land,  varied  by  parol 
in  a  material  particular,  will  not  be  enforced 
in  equity,  as  where  the  written  contract  re- 
quires tiie  vendee  to  search  for  coal,  and  if 
he  finds  it  in  paying  quantities  within  a 
given  time,  to  pay  an  increased  price  for  the 
bad,  and  the  time  for  the  search  is  after- 
wards extended  by  paroL  Heth  v.  WooU 
dridge,  18  D.  751. 

A  covenantee  having  elected  to  sue  at  law 
for  damages  for  breach  of  contract,  equity 
will  not  compel  him  to  give  up  his  judg- 
ment and  accept  specific  performance,  un- 
lets the  judgment  has  been  procured  unfairly, 
or  he  has  been  guilty  of  fraud  or  negligence. 
Craig  v.  Afatim,  19  D.  157. 

Equity  will  not  enforce  an  equitable  title 
purchased  by  a  party,  which,  if  the  legal 
title,  would  subject  him  to  the  penalties  of 
the  statute  against  buying  and  selling  a  pre- 
tended title.     RujfnerB  v.  Lewia^  30  D.  513. 

This  principle  does  not  apply  to  every 
purchaser  of  equitable  rights,  as  where  a 
creditor  purchase  his  debtor's  property  to 
protect  himself.     lb. 

A  unilateral  or  optional  contract  to  convey 
land  or  renew  a  lease,  without  any  covenant 
or  obligation  to  purchase  or  accept,  and 
without  any  mutuality  of  remedy  or  consid- 
•ration,  will  not  be  enforced  in  equity;  but 


if  made  upon  proper  consideration,  or  if  the 
consideration  forms  part  of  the  contract  or 
lease,  it  may  be  enforced.  HawraUy  v. 
Warren,  90  D.  613. 

Equity  will  not  *decree  specific  perform- 
ance of  a  written  contract  of  sale  at  the  in* 
stance  of  the  vendor,  when  all  that  is  to  be 
done  by  the  vendee  is  the  payment  of  money, 
for  which  the  vendor  may  maintain  an  action 
at  law  after  a  tender  of  performance  on  his 
part.     Jonn  v.  Newhall,  15  R.  97. 

A  husband  contracted  to  sell  Hnd;  the 
wife,  without  collusion  with  the  husband, 
refused  to  join*  in  Ihe  deed.  Held^  that  the 
vendee  could  not  compel  specific  perform- 
ance by  the  husband  alone,  and  retain  part 
of  the  purchase-money  as  indemnity  against 
the  wife's  contingent  claim  of  dower.  BurV9 
Appeal,  15  R.  587. 

An  agreement  to  convey  land  at  a  speci- 
fied price  also  provided  that  the  vendees 
should  prospect  the  land  for  coal,  and  if 
they  found  enoush,  in  their  opinion,  to  war- 
rant them,  should  organize  a  company,  and 
issue  to  the  vendor  a  certain  amount  of  un- 
assessable stock,  but  if  not,  the  vendees 
might  abandon  the  contract  on  notice  in 
writing.  Held,  not  a  case  for  specific  per> 
formance.     SturgU  v.  Oalindo,  43  R.  239. 

4.  Contracts  for  leases  of  land.  — 
Where  a  contract  for  a  lease  provides  that 
the  lessee  may  terminate  the  lease  in  whole 
or  in  part,  on  certain  notice^  specific  per^ 
formance  will  not  be  decreed.  Ktui  v.  Coii- 
rad,  41  R.  720. 

liquity  will  not  enforce  specific  perform* 
ance  of  a  covenant  in  a  lease,  on  the  part  of 
;the  lessor,  to  repair  damages  by  fire.  Beet 
V.  i4//»«on,n5R.430. 

5.  Various  other  contracts  relating 
to  real  property. —  Where  a  parol  license 
ktmonnting  to  an  easement  has  been  given,  and. 
where  the  enjoyment  of  it  has  been  necea- 
•arjly  preceded  by  expenditure  of  money  or 
capita^  or  where  the  grantee  has  made  im* 
provements  in  good  faith,  under  the  grant,  or 
invested  his  capital  in  consequence  of  it^  the 
grantee  becomes  a  purchaser  of  the  easement 
granted  by  parol  for  a  valuable  considera- 
tion, and  will  be  entitled  to  have  it  spe- 
cifically performed  in  equity  unless  the  party 
will  reimburse  him  in  his  expenditure,  or 
pav  him  for  his  improvements,  provided  this 
will  put  the  grantee  in  statu  quo.  Wj/nn  v. 
Garland,  68  D.  190. 

The  plaintiff  contracted  to  sell  and  the  de- 
fendant to  buy  a  leasehold  interest  in  land  to 
commence  in  the  future.  Before  the  day  an 
ocean  storm  washed  away  part  of  the  laud. 
Utld,  that  specific  performance  should  not 
be  decreed.  Hwjuenin  v.  Courtenay,  53  R. 
688. 

A  mere  oral  license  to  construct  a  railway 
track  over  the  land  of  another,  as  distin- 
guished from  an  oral  agreement  of  sale  of 
the  right  of  way,   cannot  be  enforced  in 
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equity,  eTen  after  the  expenditure  of  a  large 
sum  of  monev  in  constructing  the  road  on 
the  faith  of  it.  SL  Ltmia  Nat,  Stock  TardB 
V.  Wigghu  Ferry  Co.,  64  R.  243. 

A  testator  devised  certain  property  to  his 
wife  for  life,  and  the  remainder  m  fee  to  his 
wife's  daughter  hy  a  former  marriage.  The 
wife  went  into  possession,  and  held  the  prop- 
erty until  her  death.  During  her  lifetime 
the  wife  entered  into  an  agreement  with  her 
■aid  daughter,  in  pursuance  of  which  the  for- 
mer, who  was  possessed  of  property  in  her 
own  right,  as  well  as  said  life  estate,  was 
permitted  to  devise  to  John  J.  Frisby,  a  son 
of  the  daughter,  the  property  so  devised  to 
her  by  her  husband,  in  consideration  that 
she  would  devise  to  her  said  daughter  A  life 
estate  in  the  whole  property,  including  as 
well  the  property  so  devised  to  her  by  her 
late  husband  as  that  which  she  held  in  her 
own  right,  with  the  right  to  the  daughter  to 
give  the  latter  property  to  her  children,  ex- 
oept  John  J.  Fnsby,  in  snoh  shares  and  pro- 
portions, and  for  such  estate  or  estates,  as 
she  by  her  last  will  and  testament  misht  de- 
termine. After  the  death  of  the  motner  the 
daughter  made  her  will,  confirmatory  of 
thK  will  of  her  mother,  and  in  the  exercise 
of  the  power  of  appointment.  After  the 
daughter's  death  a  contest  arose  as  to  the 
right  to  the  proceeds  of  the  property  devised 
to  the  son.  Held,  that  the  agreement  was 
binding  upon  the  dau^^hter,  and  was  such  as 
equity  and  good  conscience  would  require  to 
be  enforced  against  her  creditors,  in  tavor  of 
the  creditors  of  the  son.  Fritbif  ▼.  Park- 
hm-ft,  96  D.  503. 

6.  Contracts  for  chattels.— As  a  gen- 
eral rule,  the  court  will  not  decree  the  spe- 
cifio  delivery  of  a  chattel,  because  in  such 
ease  the  party  hM  a  simple  and  adequate 
remedy  at  law;  and  to  obtain  such  a  decree 
it  is  necessary  to  show  that  the  articles  have 
acquired  from  some  cause  a  value  for  the  loss 
of  which  no  damages  would  be  a  compensa- 
tion. Lining  ▼.  OedJfs,  16  D.  606;  Cowles  v. 
Whitman,  25  D.  60;  KimbaU  v.  Moi-ton,  43  D. 
621;  Womaek  v.  Smith,  54  D.  51.  The  rule 
is  limited  to  cases  where  compensation  in 
damages  furnishes  a  clear  and  adequate  rem- 
edy. Clark  V.  Flint,  33  D.  733;  and  does  not 
apply  where  chattels  have  been  deposited 
upon  a  trust.    McOowin  ▼.  Remington^  61  D. 

Where  one  bays  shares  in  the  name  of 
another,  a  bill  acainst  the  administrator  of 
that  other  for  the  transfer  of  these  shares 
will  lie,  it  being  a  case  of  trust.  Cou^  v. 
Whitman,  25  D.  60. 

Transfer  of  stock  in  a  bank  will  be  de- 
ereed  where  the  party  holding  it  received  it 
with  the  understanding  that  he  should  trans- 
fer it  to  other  parties.  KimbaU^.  Morion, 
43  D.  621. 

The  assignee  of  a  vessel  may  be  Heoreed 
^ecifically  to  perform  a  written  agreement^ 


entered  into  by  his  assignor  with  the  plaintiff 
for  a  valid  consideration,  to  hold  half  the  ves- 
sel subject  to  the  plaintiff 's  order,  where  the 
assigment  is  taken  with  notice  of  the  agree- 
ment.    Clark  V.  FUnt,  33  D.  733. 

Specific  performance  will  be  decreed  of  an 
agreement  to  turn  over  choses  in  action  to 
indemnify  the  complainants  against  any  loss 
they  might  sustain  by  reason  of  their  surety- 
ship for  the  defendant.  Shoekley  v.  Daw, 
63  D.  233. 

7.  Contracts  for  personal  services. 
—  Covenants  for  personal  service  cannot,  as 
a  general  rule,  be  specifically  enforced,  either 
at  common  law  or  by  statute.  The  case  of 
apprentices  depends  on  parental  authority; 
that  of  soldiers  and  sailors,  on  national  p^- 
icy.     ClarV%  Com,  12  D.  213. 

Where  a  free  negro  woman  over  the  age  of 
twenty -one  years  bound  herself  bv  indenture 
in  Indiana,  for  a  valuable  consideration,  to 
serve  the  obligee  as  a  menial  for  twenty  years, 
— hdi,  that  a  specific  performance  of  the 
contract  could  not  be  enforced,  and  that 
upon  a  writ  of  habeaa  corput  she  was  en- 
titled to  be  discharged  from  custody.     lb. 

That  the  service  is  involuntary,  within  the 
meaning  of  the  constitution,  is  shown  by  the 
application  to  be  discharged  on  kabeaa  corpm. 

An  indenture  executed  by  a  negro  or  mu- 
latto out  of  the  state  of  Indiana  is  considered 
void  in  that  state,  and  can  neither  be  spe- 
cifically en  forosd  nor  made  the  foundation  of 
an  action  for  damages.    76. 

A  bill  ^ia  timet  will  not  be  sustained  on 
the  ground  of  the  complainant's  fear  that  the 
defendant  might  not  oe  willing  to  perform 
an  engagement  for  personal  services;  and 
where,  from  the  peculiar  nature  of  those  ser- 
vices,, they  could  not  be  performed  until  a 
future  day.  2>e  RwafinoTi  ▼•  CweOi,  25  D. 
532. 

Specific  peiformanoe  will  not  be  decreed 
of  verbal  contracts,  vague  and  onoertain  in 
their  terms,  for  materials  and  labor,  made 
by  a  decedent  for  the  improvement  of  his 
real  estate,  even  upon  the  application  of  par- 
ties to  the  contracts.  Oray  v.  Hawkmt,  72 
D.  600. 

8:  Contracts  to  indemnify.  ~  When 
administrators  make  an  agreement  with  one 
to  whom  a  contract  is  assigned,  that  he  shall 
indemnify  and  save  them  harmless^  etc.,  the 
administrators  are  entitled  to  a  specific  per- 
formance of  the  oovenant;  and  a  want  of 
personal  estate  cannot  be  set  up  against  the 
relief  sought.  Cfiampion  v.  Brown,  10  D.  343. 

Where  a  testator  is  induced  to  omit  a  be- 
quest or  devise  which  he  had  expressed  an 
intention  of  inserting  in  his  will,  in  favor  of 
a  particular  person,  oy  the  promise  of  ao- 
other  to  give  such  person  the  same  amount 
of  property,  or  to  provide  for  him  in  some 
other  manner,  such  promise  may  be  enforced 
in  equity  at  the  suit  of  the  person  for  whose 
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benefit  it  was  made.     Owtiiyn's  Case,  17  D. 
311. 

Jfiquity  will  not  decree  a  specific  perform- 
ance of  a  contract  to  indemnify  and  save 
harmless,  before  the  party  has  iieen  actually 
damnified.  Mkkigan  State  Bank  v.  HcuUngs, 
41  D.  549. 

9.  Awards  of  arbitrators.  —  Specific 
performance  of  an  award,  made  pursuant  to 
a  voluntary  submission  of  the  parties,  in 
writing,  may  be  decreed,  although  there 
may  have  been  no  acquiescence  in  the  award, 
or  part  performance  of  it.  Janes  v.  Bogton 
Mil  Corp.,  16  D.  358. 

An  award  directini;  the  execution  of  re- 
leases may  be  specifically  performed  in 
equity.    /&. 

An  award  decreeing  a  conveyance  will  be 
enforced  in  equity.  Brown  v.  Bui-kenmeyer, 
33  D.  541. 

10.  Requisites  of  the  contract,  gen- 
erally.—  Specific  performance  of  a  contract 
is  not  decreed  as  a  matter  of  course,  but 
only  in  the  exercise  of  a  sound  legal  discre- 
tiou.  Tho  complainant  must  present  a  con- 
tract which  is  fair, '  mat,  and  reasonable, 
entered  into  upon  an  adequate  consideration, 
and  free  from  fraud,  misrepresentation,  or 
surprise,  and  not  hard,  unequal,  or  uncon- 
scionable. Seymour  v.  Detanq/,  15  D.  270; 
Patterson  v.  Bloomer,  95  D.  21S. 

If  a  contract,  when  entered  into,  is  cer- 
tain, mutual,  fair  in  all  its  parts,  and  for  an 
adequate  consideration,  it  is  immaterial  that 
by  force  of  subsequent  circumstances  it  has 
become  less  beneficial  to  one  party,  unless 
such  change  is  in  some  way  the  fault  of  the 
party  seeking  its  specific  execution.  Brewer 
V.  Herbert,  96  D.  582. 

The  fairness  or  hardship  of  a  contract,  like 
all  its  other  qualities,  must  be  judged  of  at 
the  time  it  was  entered  into,  not  by  subse- 
quent events.    16, 

11.  Assent. —  Specific  performance  will 
not  be  decreed  when  it  appears  doubtful 
whether  the  party  meant  to  contract  to  the 
extent  to  which  he  is  sought  to  be  charged; 
and  the  payment  of  the  consideration  does 
not  change  the  rule.  Bider  v.  Oray,  69  D. 
135. 

12.  ICntuality.  —  Where  the  remedy  is 
not  mutual,  or  where  only  one  party  is  bound, 
a  bill  for  a  specific  performance  of  an  agree- 
ment will  not  be  sustained.  Benedict  ▼. 
Lynch,  7  D.  484;  De  Cordova  v.  Smith,  58  D. 
136;  Bodine  v.  Olading,  59  D.  749.  Contra, 
see  Rogers  v.  Saunders,  33  D.  635. 

Mutuality  of  contract  is  a  prerequisite  to 
a  decree  for  specific  performance.  It  is  suf- 
ficient that  this  mutuality  exist  when  the 
contract  is  made;  subsequent  events  destroy- 
ing this  mutuality  do  not  render  the  contract 
inoperative.  Moore  y.  Fil*  Randolph,  29  D. 
208. 

Mutuality  of  remedy  at  time  of  action 
brought  is  all  that  is  necessary  to  enable  a 


plaintiff  to  maintain  his  action  on  a  contract. 
Ives  V.  Hazard,  67  D.  600. 

The  remedy  becomes  mutual  by  filing  a 
bill  for  specific  performance  of  a  contract  for 
the  sale  of  land  upon  a  (nemorandum  signed 
b^  the  defendant  alone,  the  bringing  of  the 
bill  rendering  the  complainant  chargeable  as 
on  a  memorandum  signed  by  him.     lb. 

Want  of  mutuality  in  the  remedy  for 
breach  of  a  contract  is  an  insuperaule  objec- 
tion to  a  decree  for  its  specific  performance, 
where  there  is  no  compliance  witli  its  require- 
ments, although  it  is  no  objection  where  there 
has  been  such  compliance.  Bogen'v,  Saun* 
ders,  33  D.  635. 

A  preliminary  agreement  cannot  be  en- 
forced in  equity  if  it  contains  no  words  de- 
signed to  make  it  mutually  binding  upon 
the  respective  parties.  Rider  v.  Gray,  69  D. 
135. 

The  court  will  not  generally  compel  spe- 
cific performance,  unless  it  can  at  the  time 
execute  the  whole  contract  on  both  sides,  or 
at  least  such  part  of  it  as  the  court  can  ever 
be  called  upon  to  enforce;  but  this  rule  is  sub- 
ject to  some  exceptions,  and  among  the  ex- 
ceptions are  the  cases  of  contracts  where  the 
consideration  is  entire,  but  the  performance 
separate.     Sterling  v.   KlepsttUle,  87  D.  319. 

An  agreement  for  purchase  of  land  at  op- 
tion of  the  vendee  only  is  not  so  devoid  of 
^mutuality  as  to  prevent  its  lieing  enforced 
specifically.  Nor  will  the  vendor's  refusal 
to  accept  the  consideration  destroy  the  mu- 
tuality of  such  contract,  although  the  vendee 
might,  upon  such  refusal,  have  retracted  his 
election.     Corson  ▼.  Sfulvany,  88  D.  485. 

The  jurisdiction  of  equity  to  specifically 
enforce  a  contract  entered  into  by  a  husband 
to  sell  his  wife's  land,  in  a  suit  by  the  husband 
and  wife  against  the  purchaser,  is  doubtful, 
because  there  is  no  mutuality  in  the  contract, 
inasmuch  as  it  could  not  be  enForced  against 
the  wife  at  the  suit  of  the  purchaser.  Watts 
V.  Kinney,  23  D.  266. 

A  decree  rendered  in  such  a  suit,  specifi- 
cally enforcing  the  contract,  but  suspendins 
its  operation  until  the  husband  and  wife  shall 
execute  a  deed  for  the  land  to  the  purchaser, 
is  erroneous;  if  jurisdiction  is  entertained  at 
all,  it  should  be  only  upon  condition  that  a 
deed  executed  so  as  to  convey  the  wife's  title 
to  the  land  is  offered  before  the  decree  is 
entered.     lb. 

An  agreement  for  distribution  of  a  father's 
estate,  made  by  an  adult  friend  on  behalf  of 
minor  heirs,  with  their  adult  brother,  will  be 
specifically  enforced  against  the  latter.  There 
is  sufficient  mutuality  about  the  contract  ts 
support  it.     Smith  v.  Smith,  91  D.  761. 

An  agreement  between  minor  children  and 
their  adult  brother  for  the  distribution  of 
their  deceased  father  s  estate  is  not  void  as 
to  said  minors,  but  voidable  only  at  their 
election  upon  attaining  their  majority.  The 
adult  brother  continues  bound  during  this 
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Intenralt  and  the  agreement  may  be  apecifl- 
cally  enforced  as^auMt  him.    lb. 

ifhe  court  will  not  interfere  to  specifically 
enforce  a  contract  which  by  its  nature  is  not 
practically  enforceable  on  both  sides.  Ac* 
cordinely,  where  an  agreement  had  been 
made  &r  a  partnership  l^tween  plaintiff  and 
defendant,  oy  which  defendant  was  to  con- 
tribute an  amount  of  money  and  plaintiff 
only  his  services, — held,  that  an  action  would 
not  lie  to  compel  the  performance  of  the 
^Agreement.     Bwek  ▼.  8mit/i,  18  R.  84. 

18.  Oertainl^.*  —  A  contract  to  be  spe- 
eifically- en  forced  must  be  certain  in  every 
part     Rankin  v.  Maxwell,  12  D.  431. 

Specific  performance  will  not  be  decreed 
unless  the  terms  of  the  contract  are  clear  and 
definitely  ascertained.  Bolfbins  v.  McKnighl, 
45  D.  406. 

A  parol  agreement  part  performed  or  exe- 
cuted will  not  be  specifically  enforced,  un- 
less the  contract  be  established  by  competent 
proofs  to  be  clear,  definite,  and  unequivocal 
m  all  its  terms.  HauUon  v.  Putnam,  54  D. 
158. 

A  parol  contract  for  sale  of  land  will  not 
be  enforced  unless  a  contract,  clear,  definite, 
and  unequivocal  in  its  terms,  is  admitted  by 
the  answer  or  satisfactorily  established  by 
competent  proof.  Poland  v.  O'Connor,  93  D. 
827. 

14.  OompleteneM.  —  As  a  general  rule,* 
equity  will  not  enforce  a  voluntary  agree- 
ment, or  perfect  a  merely  promised  or  im« 
perfect  ^tt.  There  is  a  locw  pcenUenticB  as 
long  as  it  is  incomplete.  Taylor  v.  StanleSf 
5  R.  556. 

In  a  deed  from  plaintiff  to  a  railroad  com- 
pany conveying  land,  it  was  stated  that  the 
conveyance  was  made  **  in  consideration  of  five 
hundred  dollars,  and  the  covenant  to  build 
a  depot,  hereinafter  mentioned.**  Therein- 
after it  was  set  forth  that  the  conveyance 
"  is  made  upon  the  express  condition  that 
the  company  should  erect  and  maintain  on 
the  land  a  station-house,  "suitable  for  the 
convenience  of  the  public,**  and  that  one 
train  "  eadi  way  shall  stop  at  such  depot  or 
station  each  day,  and  that  freight  and  pas- 
sengers shall  be  regularly  taiken  at  such 
depot."  In  an  action  to  enforce  specific 
performance  or  recover  damages  for  non-per- 
formance, —  ?ield,  1.  That  the  provision  in 
the  deed  was  not  a  covenant,  but  an  express 
conriition  subsequent,  and  not  specifically  en- 
forceable as  a  covenant;  2.  That  the  agree- 
ments could  not  be  enforced,  as  being  by 
nature  insusceptible  of  execution  by  the 
courts  and  as  wanting  details  and  lack  of 
particularity  and  upecification:  and  3.  That 
damages  could  not  oe  given  for  the  failure  to 
perform.  BkmeJiard  v.  Detroit  etc  R.  B,  Co., 
18  R.  142. 

*8ee  monographic  note  on  the  requisite  cer- 
tainty In  contracts  to  warrant  a  decree  for  their 
speciflo  performance,  26  D,  Mi-iiTL 


15.  BeasonableneM.  —  Equity  will  not 
compel  a  specific  performance,  unless  the 
contract  was  fair  and  reasonable,  and  not 
then  if  he  who  seeks  the  execution  has  been 
in  default  in  performing  all  that  was  to  be 
done  on  his  part  Bowman  v.  Iroia,  4  D. 
686. 

Owners  of  adjacent  premises  in  the  city  of 
New  York  mutually  covenanted  that  only 
dwelling-houses  should  be  erected  thereon, 
and  not  to  carry  on  or  suffer  any  kind  of 
manufacture,  trade,  or  business  thereon. 
Subsequently  the  value  of  the  premises  for 
any  but  trade  purposes  was  greatly  impaired 
by  the  advance  of  business,  and  the  erection 
and  operation  of  an  elevated  railway  iu  the 
street.  Held^  that  the  covenant  ran  with 
the  land,  but  owing  to  the  change  in  circum- 
stances and  the  defeat  of  the  scheme  of  the 
original  covenantors,  it  would  not  be  spe- 
cifically enforced  against  a  subsequent  pur- 
chaser. Columbia  College  v.  Thadter,  41  R. 
365. 

16.  Effect  of  miBrepresentatioxi, 
fraud,  or  mistake.  —  1.  OeneraUy,  ^  A  bill 
for  specific  performance  is  addressed  to  the 
sound  legal  discretion  of  the  court.  It  is 
not  necessary  to  authorise  its  denial  that  an 
agreement  is  so  tainted  with  fraud  that  it 
may  be  decreed  to  be  canceled;  and  it  is  re* 
quisite  to  its  being  granted  that  the  agree- 
ment should  have  Men  entered  into  with 
perfect  fairness,  and  without  niisappre* 
bension,  misrepresentation,  or  oppression. 
Fritby  V.  Balkmee^  39  D.  409;  Pattenon  v. 
Mart%,  34  D.  474. 

Equity  will  not  decree  a  specific  perform- 
ance of  a  contract  obtained  under  unfair  ad- 
vantages or  circumstances  of  hardship  not 
amounting  to  legal  duress.  Edward$  v. 
Handley,  3  D.  745. 

The  habitual  intemperance  of  one  of  the 
contracting  parties  may  be  a  ground  for 
denying  a  decree  for  specific  performance, 
where  it  is  sufficient  to  cast  a  suspicion  on 
the  fairness  of  the  transaction.  Seymour  v. 
Delancjf,  15  D.  270. 

An  agreement  induced  by  a  mistake  of 
fact  of  one  of  the  parties  will  not  be  spe- 
cifically enforced  against  him  in  equity. 
FrUby  v.  Ballanee,  39  D.  409. 

A  contract  invalid  under  statute  of  frauds 
will  not  be  sustained  if  the  conduct  of  the 
party  setting  up  the  invalidity  of  the  con- 
tract has  been  such  as  to  raise  an  equity  out- 
side of  and  indeoendent  of  the  contract,  and 
nothing  else  will  be  adequate  satisfaction  of 
such  e^uiV;    //^un<  v.  Turner,  60  D.  167. 

Equity  will  not  decree  a  specific  perform* 
auce  in  cases  of  fraud  or  mistake,  or  of  hard 
and  unreasonable  bargains,  or  where  the  de- 
cree would  produce  injustice,  and  generally 
in  any  case  where  snch  decree  would  be  in- 
equitable under  all  the  circumstances.  Triffg 
V.  Bead,  42  D.  447;  Old  Oohny  R.  B.  Corv,  v. 
Evam,  66  D.  394. 
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A  mutQ*l  mistako  as  to  the  quality  of 
land  from  whieh  defendant  has  undertaken 
to  dig  gravel  for  plaintiff's  benefit  is  not 
ground  for  dismissing  a  bill  for  the  specific 
performance  of  another  and  svbeeqnent  con- 
tract made  after  the  defendant  knew  of  the 
ohanoter  of  the  Umd,  and  by  which  other 
land  was  sabstitnted,  and  the  defendant 
agreed  to  pay  for  the  first  land.  OkL  Colonif 
JR.  R.  Carp.  ▼.  Evam,  66  D.  394. 

2.  Ccntraeta  /or  eonvei^anee  qf  land.  -^A 
oonrt  of  equity  will  not  enforce  the  specific 
performance  of  a  contract  for  a  conveyance 
of  landf  which  has  been  brought  about  by 
fraud  or  mistake,  or  which  has  been  attended 
with  hardship  occasioned  by  the  delay  of  the 
eomplainant  in  performing  his  part  of  the 
eontract.    Meaux  v.  J7e2m,  2  D.  716. 

Where  the  vendor,  in  a  contract  for  the 
eonveyanoe  of  real  estate,  died,  and  a  bill 
was  brought  against  his  heirs  for  a  specific 
performance,  the  fact  of  the  vendor's  execu- 
tor having  obteined  a  judgment  for  the  pur- 
ohasa-money  will  not  be  considered  such  a 
confirmation  as  will  bind  the  heirs  to  a  spe- 
cific performance  of  a  hard  and  unconscion- 
able bargain;  and  the  contract  and  judgment 
should  be  set  aside  upon  equitable  terms.  Ih. 

To  entitle  to  a  specific  performance  of  a 
eontract  in  favor  of  an  assignee  of  a  bond 
•onditioned  for  the  conveyance  of  land,  on 
the  ground  of  the  representations  of  the 
obligor,  upon  which  tne  assignee  was  in- 
duced to  rely,  it  is  necessary  that  the  repre- 
sentations should  be  made  deliberately,  with 
the  belief  that  they  would  be  relied  upon, 
and  that  they  were  relied  upon,  and  occa- 
sioned injury  to  the  person  confitUng  therein. 
Camg  V.  AUen,  10  D.  750. 

Cbaneerj  will  not,  by  the  aid  of  parol  evi- 
dence, rectify  an  agreement  for  sale  of  lands 
and  tiien  enforce  it  as  rectified,  in  a  case 
where  the  agreement  is  contained  in  two 
independent  writings,  and  by  mistake,  each 
of  the  parties  signs  only  the  writing  intended 
to  be  signed  by  ue  other.  Osbom  v.  PJielp9, 
48  D.  133. 

Specific  performance  of  a  contract  to  ex- 
change a  farm  for  tenement-houses  will  not 
be  decreed  i^  favor  of  the  owner  of  the 
houses,  who  induced  the  defendant  to  enter 
into  the  contract  by  means  of  material  mis- 
representations of  the  amount  of  rent  jrielded 
by  the  houses;  although  such  representations 
were  not  fraudulent,  and  the  piaintiff  offers 
to  make  good  the  deficiency  in  the  rent,  and 
although  the  contract  was  partially  exe- 
cuted before  the  representations  were  dis- 
covered to  be  untme.  Boyntdn  v.  Hasudboom^ 
92  D.  733. 

Where  a  party  bought  a  tract  of  land, 
and  agreed  to  pay  for  it  in  fortv  days,  in 
continental  currency,  which  he  knew  was 
depreciating  rapidly,  and  would  soon  become 
worthless,  of  which  depreciation  the  vendor 
was    not  fully  informed,  and  the    vendee 


delaved  payment  for  a  number  of  years,  and 
until  the  currency  became  worthless,  —  heid, 
that  a  court  of  equity  should  not  decree  a 
conveyance  of  the  land  at  the  instance  of 
the  vendee  or  his  assignee.  Mtaux  v.  Helm, 
2  D.  716. 

A  vendor  was  held  justified  in  refusing  to 
convey  real  estate,  and  ought  not  to  be  com- 

Selled  to  convey,  in  the  exercise  <kF  the 
iscretion  of  a  court  of  equity,  where  he,  re- 
siding in  the  state  of  New  York,  made  a  con- 
tract for  the  sale  of  a  quarry  in  Connecticut, 
and  of  personal  property  valued  at  twenty- 
five  thousand  dollars  connected  with  it,  the 
whole  for  fifty-five  thousand  dollars,  of 
which  five  thousand  dollars  was  to  be  paid 
down,  the  balance  to  be  secured  by  a  mort- 
gage back,  but  where  he  made  the  agreement 
under  the  mistaken  belief  that  a  chattel 
mortgage  would  be  a  valid  sscurity  in  Con- 
necticut without  a  retention  of  possession  by 
him;  and  where  the  purchaser  was  insolventi 
Pa/terson  v.  Bloomer,  95  D.  218. 

17.  When  the  contract  to  be  en- 
forced must  be  in  writing.  *~  The  con- 
veyance of  land  cannot  be  decreed  in  equity 
by  reason  merely  of  an  oral  agreement  there- 
for, against  a  part^  denying  the  alleged 
agreement,  and  relying  upon  the  statute  of 
frauds,  in  the  absence  of  evidence  of  change 
of  situation  or  part  performance,  creating  an 
estoppel  against  a  plea  of  the  statute.  Olaa$ 
V.  BiMert,  3  R.  418;  Horn  v.  Simmotm^  52 
D.  291. 

A  mere  oral  promise  to  oonvev  a  certain 
tract  of  ]and  to  a  son  in  consideration  of 
blood  and  affection  is  not  sufficient  to  war- 
rant a  decree  of  specific  execution,  even  in 
favor  of  a  purchaser  from  tiie  son.  Ifidt' 
man  v.  Otimet,  10  D.  714.  But  compare 
Moore  v.  Pierson,  71  D.  409. 

A  parol  sale  of  land  cannot  be  established 
by  declarations  merely,  and  specific  perform- 
ance cannot  be  decreed  under  such  sale,  in 
the  absence  of  aU  proof  of  possession  taken 
and  maintained  under  it.  Workman  v. 
Ouihrie,  72  D.  654. 

18.  What  is  a  enfficient  writing.  — 
In  bills  for  specific  performance,  the  con- 
tract laid  must  be  clear  and  satisfactory  as  to 
the  description  of  the  land,  the  amount  of 
the  purchase-money,  and  time  of  payment, 
and  the  proof  must  be  equally  clear  and 
satisfactory.    JohnUon  v.  Olancy,  28  D.  45. 

Specific  execution  of  a  contract  in  writins 
for  the  transfer  of  property  will  be  decreed 
in  equity  as  between  the  parties,  although 
some  circumstances  to  give  it  legal  validity 
are  omitted,  provided  it  contain  proper  and 
apt  terms  whereby  the  intention  of  the  par- 
ties can  be  clearly  ascertained.  Tieman  v. 
Poor,  19  D.  225. 

Specific  enforcement  of  a  contract  in  writ- 
ing for  the  sale  of  land,  which  contains  ne 

*  Specific  performance  of  contract  within 
sutute  of  frauds,  bee  nute,  U  D.  278,  27y. 
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description  or  reference  identifying  the  land* 
cannot  be  decreed  consistently  with  the 
statate  of  fraads.  HcatUy  ▼.  Blad/ord,  25 
D.  114. 

Bpeciiio  performance  of  a  contract  at  auc- 
tion will  be  decreed,  where  the  sale  is  bona 
Jide,  the  title  good,  and  the  quantity  of  land 
the  same,  and  the  description  substantially 
true,  although  it  may  vary  in  a  slight  degree. 
King  ▼.  Bardeau,  10  D.  312. 

An  auctioneer's  memorandum  may  be  spe- 
cifically enforced  at  the  instance  of  the  ven- 
dor, although  it  does  not  state  the  credit  on 
which  the  land  was  sold.  Smith  v,  Jones,  30 
D.  49S. 

Specific  performance  of  a  written  instru- 
ment may  oe  enforced  when  it  contains  all 
the  facts  of  the  contract  except  such  as  may 
be  legitimately  proved  by  parol  evidence. 
Colenck  v^  Hooper,  56  X>,  505. 

Where  parties  entered  upon  land  under  a 
license  from  the  owner,  who  afterwards  gave 
them  a  memorandum  in  writing  whereby  he 
promised  to  sell  to  them  the  premises,  or 
give  them  a  lease  in  fee,  and  it  appeared 
that  these  parties  were  induced  to  make 
valuable  and  permanent  improvements,  rely* 
ing  upon  the  representations  of  the  owner 
that  no  advantage  would  be  taken  of  them, 
^-  held,  that  aithough  the  memorandum  was 
in  itself  uncertain,  yet  as  the  conduct  of  the 
owner  was  fraudulent  as  to  the  parties  enter- 
ing on  the  premises,  parol  evidence  might 
be  connected  with  the  memorandum  to  estsb- 
Ush  a  contract,  and  that  a  specific  perform- 
ance thereof  would  be  decreed.  Parkhntmt 
T.  Van  CorUattd,  7  D.  427. 

Bill  for  the  specific  performance  of  a  con- 
tract, of  which  the  following  was  the  only 
written  evidence:  ''Received  of  [plaintiff] 
one  hundred  dollars  as  part  payment  on  a 
piece  of  property  on  the  comer  of,'*  giving 
street,  city,  county,  and  state,  and  signed  by 
the  defendanl^ — held,  not  a  sufficient  mem- 
orandum within  the  statute  of  frauds,  ffolmes 
T.  Evam,  12  R.  372. 

10.  Necessitv  of  a  oonaideration.  ~ 
Equity  will  not  decree  the  specific  execution 
of  a  contract  where  there  is  no  considera- 
tion.    Shaekl^ord  v.  Handley,  10  D.  753. 

Promises  founded  solely  on  benevolent  in- 
tentions will  not  be  specifically  enforced. 
Mercer  v.  Stark,  12  D.  583;  Ounmge^eCaee,  17 
D.  311. 

Specific  performance  will  not  be  decreed 
of  an  agreement  to  pay  a  certain  fund  to 
one  creditor  in  preference  to  others,  where 
the  creditor  claiming  the  fund  has  no  snpe- 
rior  right  to  it  over  the  other  creditors,  ex- 
cept such  promise  by  the  debtor.  Boomer 
V.  Ounninqham,  74  D.  155. 

20.  What  is  a  suffldent  considera- 
tion. —  The  consideration,  to  warrant  spe- 
cific performance  of  a  contract,  mnst  oe 
valuable  or  meritorious.  Woodcock  v.  Bennet, 
13  D.  568. 


Specific  performance  cannot  be  resisted  on 
the  ground  that  the  consideration  was  a  draft 
which  was  not  paid,  if  the  defendant  has 
been  negligent  in  demanding  payment  and 
giving  notioe.     Ih. 

A  promise  made  by  a  father  to  a  child,  to 
convey  land  to  him  if  he  will  take  posseiision 
and  improve  it,  when  followed  by  possession 
and  the  expenditure  of  labor  and  money  in 
improvements,  by  the  child,  rests  upon  a 
valuable  consideration,  and  will  be  enforoed 
in  a  court  of  equity  when  clearly  proved. 
Langaton  v.  BatcB,  25  R.  466;  Moore  v.  Pier^ 
son,  71  D.  409. 

21.  ££fect  of  inadequacy  of  price.* 
— Inadequacy  of  price  alone  is  not  sufficient 
ground  to  vacate  a  contract,  but  the  enforce- 
kfient  of  a  contract  may  he  refused  where 
the  consideration  is  so  inatlequate  as  to  make 
the  contract  hard,  unfair,  and  unreasonable. 
Seymowr  v.  Delancy,  15  D.  270. 

Inadequacy  of  price  without  fraud  or  other 
ingredient  is  not  sufficient  to  stay  the  power 
of  chancery  to  enforce  a  contract  for  the  sale 
of  land,  unless  the  inadequacy  is  so  gross  aa 
to  be  evidence  of  fraud.     lb. 

22.  EfiTect  of  part  performance  to 
take  the  contract  out  of  the  operation 
of  the  statute  of  firauds.  —  1.  OeneraUy, 
—  Specific  pertormance  of  a  oontract  will  be 
decreed  in  equity  whenever  it  is  impossible 
to  place  a  party  in  etatu  quo  who  nsa  per- 
formed a  valuable  part  of  his  agreemtsnt,  and 
is  in  no  default  for  not  performing  the  resi- 
due. Hays  ▼.  HaU,  30  D.  530;  Ryan  v.  Z>oz, 
90  D.  696. 

Specific  performance  of  a  parol  agreement 
will  be  compelled  where  one  party  has 
wholly  or  partially  performed  it  on  his  part, 
so  that  its  non-fulfillment  by  the  other  party 
is  a  fraud.    Jofuison  v.  HMell,  66  D.  773. 

Mutuality  in  contracts  is  ordinarily  necee- 
sary  to  authorixe  a  court  to  decree  specifio 
performance  of  them;  but  if  a  man  has  per- 
formed a  valuable  part  of  -^a  agreement,  and 
is  in  no  default  for  not  performing  the  resi- 
due, then  it  is  but  reasonable  that  he  should 
have  a  specific  execution  of  the  other  part 
of  the  contract.  iVynn  v.  Oarlamd,  68  D. 
190. 

An  agreement  by  a  man  and  his  wife  to 
adopt  a  child,  provide  and  care  well  for  her, 
and  leave  her  their  property  at  their  death, 
performed  on  the  part  of  the  child,  is  en- 
forceable as  to  the  property  upon  their  death. 
Sharkey  v.  McDermoU,  60  R.  270. 

2.  Contracts  relative  to  land. — A  specifio 
performance  of  a  parol  agreement  for  a  con- 
veyance, though  made  sixty  or  seventy  years 
previously,  will  he  decreed  when  the  agree- 
ment had  been  fully  performed  on  both  sides 
except  the  execntion  of  a  deed  to  thepui^ 
chaser.     SomerviUe  v.  Ti*uenuMn,  1  D.  389. 

Where  either  party  has  performed  a  valu- 

*  Inadequacy  of  price  as  ground  for  tefuainc  a 
decree,  see  note,  ift  D.  2ShHN>L 
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able  part  of  his  coatract  for  the  sale  and 
pnroluise  of  an  estate,  and  is  in  no  default  for 
not  performing  the  residue,  he  is  entitled  to 
a  specific  penormance  of  the  other  part. 
Hays  V.  HaU,  30  D.  530;  Simnums  ▼.  Hill,  1 
D.  398;  F^  ▼.  Oood,  37  D.  534. 

Chancery  will  decree  specific  performance 
of  a  parol  contraet  affecting  lands,  where  it 
appears  that  one  of  the  parties  has  in  good 
faith  executed  his  part  of  it,  and  oannot  be 
compensated  in  damages,  or  where  it  would 
operate  as  a  fraud  to  one  party.  Wynn  v. 
Garland,  68  D.  190. 

Part  performance  of  a  parol  agreement  re- 
spectinc  land,  to  warrant  a  specific  enforce- 
ment of  the  contract,  must  be  m  consequence 
of  the  contract.     Squh'e  y.  Harder,  19  D.  446. 

Specific  performance  of  a  parol  agreement 
to  divide  land  will  be  decreed,  if  there  has 
been  sufficient  part  performance  to  take  it 
out  of  the  statute  of  frauds.  Weed  y.  Terry, 
45  D.  257. 

The  doctrine  of  part  performance,  in  ref- 
erence to  parol  contracts  respecting  lands,  is 
applicable  to  licenses  executed,  where  one  of 
the  parties  has  done  all  on  his  part  that  he 
assumed  to  do.      Wynn  v.  Garland,  68  D.  190. 

The  validity  of  the  contract  is  not  an  in- 
dispensable element  of  the  cause  of  action 
for  specific  performance;  and  a  parol  agree- 
ment between  parties  as  to  the  disposition 
of  land  by  will,  upon  good  consideration, 
and  partly  performed,  will  be  enforced  by 
■pecinc  performance,  though  the  will  be  void 
fur  want  of  a  sufficient  number  of  attesting 
witnesses.     Maddox  v.  Rowe,  68  D.  535. 

Equity  will  enforce  specific  performance 
of  a  contract  for  the  exchange  of  lands, 
though  within  the  statute  of  frauds,  where 
it  has  been  partly  executed;  great  caution 
should  be  exercised,  however,  in  determining 
what  is  a  part  execution.  Overttreei  ▼.  Mice, 
96  D.  279. 

Payment  of  the  consideration,  possession, 
and  the  making  of  improvements  will  take 
a  case  out  of  the  statute  of  frauds,  and  are 
sufficient  for  a  decree  for  specific  perform- 
ance.     Wetmort  v.  WhUe,  2  D.  323. 

Delivery  of  possession  to  a  vendee  pursu- 
ant to  the  contract  is  a  part  performance. 
Pugh  y.  Good,  37  D.  534. 

A  sale  of  land  by  parol  is  not  taken  out  of 
the  statute  by  part  performance  unless  such 
part  performance  be  expressly  stated  in  the 
bill,  and  be  made  under  circumstances 
amounting  to  a  frand,  against  which  a  court 
of  equity  will  reliera  Meaeh  t.  Perry,  6  D. 
719. 

A  promise  by  a  father  to  give  a  plantation 
and  slaves  to  his  son,  if  he  would  remove  from 
another  state  to  this  to  live,  is  a  gratuity 
only,  and  not  a  contract  of  which  a  court  of 
equity  will  enforce  a  specific  performance, 
afthongh  the  son  has  been  thereby  induced 
to  break  up  at  a  loss,  and  been  put  to  trou- 
ble and  expense  by  the  removal.   And  a  part 
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performance  of  such  promise,  by  putting  the 
son  in  possession,  and  improvements  made 
by  him  on  the  land,  will  not  warrant  the 
court  in  decreeing  a  conveyance  by  the  dev- 
isees of  the  father  after  his  death,  where 
no  conveyance,  or  promise  of  conveyance,  is 
shown  to  have  been  made.  Forward  v. 
ArmtOead,  46  D.  24(5. 

Specific  performauoe  of  a  parcl  agreement 
for  sale  of  land,  upon  the  ground  of  part 
performance,  will  not  be  decreed  unless  the 
facts  alleged  to  be  in  part  performance  be 
clearly  proved;  and  the  contract  itself  as 
alleged  m  the  bill  should  be  established  by 
clear  and  definite  testimony.  Aday  v. 
EdioU,  52  D.  225. 

Part  performance  of  a  parol  agreement  to 
mutually  exchange  lands  does  not  dispense 
with  the  requirements  of  the  statute  of  . 
frauds  so  as  to  entitle  the  party  so  oartly 
performing  to  a  specific  performance.  Jaartie§ 
v.  Teaywt,  62  D.  200. 

Defendants  orally  agreed  to  take  a  lease 
of  plamtiff*s  stores  for  five  years,  thus  in- 
ducing him  to  break  off  negotiations  for 
leasing  to  another  party,  and  to  incur  ex- 
penae  m  altering  and  adapting  the  stores  to 
their  own  use.  Defendants  entered  into 
possession  and  paid  rent  for  two  years,  but 
neglected  to  execute  the  written  lease  in 
accordance  with  the  agreement  tendered 
them  by  plaintiff  on  taking  possession,  and 
at  the  end  of  two  years  refused  to  execute 
the  lease,  or  longer  to  occupy  or  pay  rentb 
Held,  that  they  should  be  adjudged  to  ex- 
ecute the  lease.  Seaman  y.  Asehermann,  37 
R.849. 

28.  Necessity  of  performance  on  part 
of  complainant.  —  A  party  seeking  specific 
performance  must  show  that  he  has  not  been 
guilty  of  laches  or  negligence,  bnt  has  taken 
all  proper  steps  towards  a  performance  on 
his  part.  Hogert  v.  Saunders,  33  D.  635. 
a  F.,  Garretson  v.  Vanloon,  64  D.  492; 
Green  v.  CovUiaud,  70  D.  725. 

Where  the  complainant  seekinff  specific 
performance  of  a  contract  for  the  sale  of  land 
has  failed  to  perform  a  precedent  condition 
on  his  part,  the  court  will  not  decree  specific 

Serformance,  if  any  injury  has  resulted  to 
efendant  for  such  non-performance;  but  the 
defendant  having  taken  possession  of  the 
land,  and  paid  part  of  the  purchase-money, 
and  executed  the  agreement  m  part,  tha 
court  will  consider  him  as  havins  vaived  hia 
objections  to  the  complainant  s  default,  and 
will  decree  a  specific  performance  of  tb9  Con'» 
tract.     Ramsay  v.  Brai^ford,  2  D.  698. 

If  the  party  seeking  the  specific  execution 
of  a  contract  has  been  in  default  without 
excuse,  chancery  will  not  make  compensa- 
tion to  the  opposite  party,  and  then  decree  a 
specific  execution.  Moore  v.  Skidmore,  12 
D.  333. 

A  bill  in  equity  will  not  lie  upon  one  of 
dependent  covenants  in  the  absence  of  a 
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■howing  by  plaintiff  of  a  performaaee  or  of 
a  valid  excuse  for  the  non-performance  of 
the  covenants  incumbent  upon  himself. 
KMoch  V.  HamHn,  27  D.  441. 

Performance  of  a  condition  precedent, 
such  as  the  payment  of  money  at  a  time 
designated,  may  be  made  essential  to  the 
existence  of  the  right  to  specific  perform- 
ance.    WeUB  V.  Snm,  31  D.  274. 

Specific  performance  will  not  be  granted 
when  the  party  applying  has  omitted  to  exe- 
cute his  part  of  the  contract  at  the  appointed 
time,  though  not  notified  to  do  so,  without 
being  able  to  assiffu  any  sufficient  justifica- 
tion or  excuse  for  nis  delay,  and  when  there 
is  nothing  in  the  acts  or  conduct  of  the  other 
party  that  amounts  to  an  acquiescence  in 
that  delay.     Kirbjf  v.  Harrison,  59  D.  677. 

A  vendee,  before  brint^ins  suit  for  specific 
performance,  must  have  performed  or  offered 
to  perform  whatever  the  contract  has  made 
a  condition  precedent  on  his  part.  Young 
V.  DankU,  63  D.  477. 

The  vendee  u  not  bound  to  follow  the  ven- 
dor to  his  residence  without  the  state  to  make 
tender  before  bringing  suit  for  specific  per- 
formance, after  he  nas  applied  within  a  rea- 
sonable time  after  the  maturity  of  the  notes 
at  the  place  stipulated  for  their  payment, 
and  there  demanded  the  deed.    lb. 

Equity  will  not  enforce  specific  perform- 
ance of  a  contract  to  oonvey  lands,  when  the 
plaintiff  shows  no  compliance  or  offer  to 
•  comply  OB  his  part  with  the  agreement,  nor 
any  excuse  therefor,  for  the  period  of  twenty- 
one  or  twenty-two  months  from  the  time  he 
bound  himself  to  perforuL  Oreen  v.  CovU* 
liud,  70  D.  725. 

In  an  action  by  vendee  to  enforce  specific 
performance  of  an  agreement  to  convey  real 
estate,  the  plaintiff  need  not  aver  tenaer  of 
performance  if  he  avers  that  the  defendant 
had  repudiated  the  contract,  and  expressly 
waived  tender.     Martin  v.  AferrUt,  26  R.  45. 

84.  Suffieimicy  of  performance  on 
oomplainant's  part.  —  Specific  perform- 
ance of  a  contract  will  be  decreed,  although 
the  complainant  has  not  wholly  performed 
on  his  part,  provided  he  has  done  so  much 
that  he  cannot  be  placed  tn  tkUu  quo,  and 
provided  he  is  in  no  default.  Bretkenridge  v. 
Clmhtnbeard,  13  D.  261. 

In  an  entire  contract  for  the  sale  of  five 
tracts  of  land,  and  a  separate  bond  given  for 
the  convevance  of  two»  the  purchaser  cannot 
have  specific  performance  without  perform- 
ing, on  his  part,  the  entire  contract.  Tier* 
nan  v.  Beam,  15  D.  557. 

Specific  performance  of  a  husband's  con- 
tract to  transfer  the  entire  interest  in  lands, 
as  well  his  own  interest  as  his  wife's  right  of 
dower,  cannot  be  sought  in  so  far  as  it  re- 
lates to  a  transfer  of  his  interest  while  at 
tibe  same  time  an  abatement  is  demanded 
from  the  contract  price  proportionate  to  the 
falue  of  dower.     Li  such  cases,  if  perform- 


ance is  desired  of  the  husband's  contract 
with  reference  to  his  own  right,  the  entire 
contract  price  must  be  tendered.  Clark  v. 
S^rer,  32  D.  745. 

A  party  seeking  to  enforce  a  verbal  con- 
tract for  the  conveyance  of  real  estate  should 
show  full  compliance  with  the  substance  of 
all  provisions  he  has  engaged  to  perform. 
Hoen  V.  Simmons,  52  D.  291. 

It  is  sufficient  part  performance  of  an  oral 
contract  touchinff  the  title  of  lands  to  found 
a  claim  for  specific  performance  thereof  and 
avoid  the  bar  of  the  statute  of  frauds,  when 
one  in  prior  possession  of  a  portion  of  a 
tract  of  land  remains  in  full  possession  of 
the  whole  tract  under  an  oral  agreement  of 
partition  awarding  to  hipi  such  full  posses- 
sion.    Mr  Mohan  v.  MeMahan,  53  D.  481. 

25.  Effect  of  tender,  or  readiness  to 
I>erfomi.  —  Where  a  party  to  a  contract, 
whose  specific  performance  is  sought,  resists 
the  performance,  and  insists  that  he  is  not 
bound  by  the  contract,  no  tender  of  the 
purchase-money  need  be  made  before  bring- 
ingsuit.     Wright  v.  Young,  70  D.  453. 

Whether  the  performance  of  a  contract 
should  be  specifically  decreed  depends  upon 
the  circumstances  of  the  case.  Accordingly, 
where  the  purchaser,  in  a  contract  for  the 
sale  of  lano,  has  with  good  faith  shown  a 
willingness  and  readiness,  without  injury  to 
the  vendor,  to  perform  substantially  the 
agreement,  he  wiu  be  entitled  to  the  aid  of  a 
court  of  equity.     Hart  v.  Brand,  10  D.  715. 

26.  Elllect  of  complainant's  inability 
to  give  good  title.  — The  court  will  not 
decree  a  specific  performance  of  an  agree- 
ment, and  compel  the  defendant  to  accept  a 
title  which  the  complainant  cannot  transfer 
free  and  clear  of  au  encumbrances.  Butler 
v.  O^Hear,  1  D.  671;  unless  he  has  agreed  to 
take  the  risk  of  the  title,  or  to  accept  such 
as  the  vendor  has.  Brown  v.  Haf,  28  D. 
425. 

Equity  will  not  compel  a  party  to  receive 
a  conveyance  of  land  in  lieu  of  damages^  if 
tiie  complainant  cannot  show  a  clear  title, 
and  although  there  be  no  other  objection. 
Edvoards  v.  Handlev,  3  D.  745.  S.  P.,  Lewis 
V.  Herndon,  14  D.  68;  Jackson  v.  Murray,  17 
D.  53.  A  showing  by  the  vendor  of  an  an- 
interrupted  possession  of  twenty  years  in 
himseir  and  those  under  whom  be  claims  is 
not  sufficient.     Ziewis  v.  Herndon^  14  D.  68. 

Equitv  will  not  compel  a  man  to  convey 
lands  of  greater  value  than  those  lie  had 
contracted  and  was  unable  to  convey  by 
rea8<m  of  his  title  thereto  failing.  WM  r. 
Conn,  13  D.  225. 

If  the  vendor  has  been  in  adverse  posses- 
sion for  the  time  specified  in  the  statute  of 
limitations,  his  title  is  not  so  impeached  ee 
to  prevent  his  maintaining  a  suit  tor  specific 
performance,  by  slight  proof  that  the  tormer 
owner  was  an  alien,  nor  by  the  mere  con- 
tingency that  such   owner  may  have  died. 
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leaving  heirs  disabled  from  asserting  their 
riffhts.    Seymour  ▼.  De  Laneey,  14  D.  662. 

ISqaity  will  never  oompel  a  vendee  to  take 
a  title  not  free  from  controversy.  Jaekaon 
▼.  Murraif,  17  D.  63. 

Where  one  party  agrees  to  give  his  note 
and  a  tract  of  land  in  consideration  of  the 
other  partes  surrendering  certain  notes  in 
his  possession,  the  former  will  not  be  decreed 
a  specific  performance,  unless  he  can  give  a 
^ood  title  to  the  land,  though  the  agreement 
calls  for  a  "deed**  merely,  and  does  not 
atipnlate  for  covenants  of  warranty.  Bowen 
▼.  Viekers,  35  D.  616. 

Specific  performance  of  a  contract  of  pnr- 
«hase  will  be  decreed  against  a  purchaser 
who  has  gone  into  possession  and  held  it  for 
many  years,  thougn  the  deed  under  which 
the  vendor  deraigns  title  has  been  lost.  But 
In  such  case,  as  the  vnw  of  proving  such  title 
rested  on  the  vendor,  he  must  pay  the  costs. 
WatU  V.  Oreenwood,  40  D.  759. 

Equity  may  enforce  the  specific  perform- 
•anoe  of  a  oontraot  for  the  sale  of  lands,  al- 
though the  vendor  may  have  had  no  title  at 
the  time  of  the  sale,  or  even  at  the  time  of 
tiling  the  bill,  if  he  can  make  a  good  title  at 
the  time  of  the  decree.  Mason  v.  CaldweH 
48  D.  3.30;  Seymour  v.  Delancy,  15  D.  270. 

That  the  vendor's  remedy  at  law  Is  gone, 
by  reason  of  there  beinff  a  mortgage  on  the 
•estate,  so  that  he  could  not  convey  a  good 
title  at  the  day  named  in  the  contract,  is  no 
ground  for  retnsing  specific  performance  In 
equity.    Seymour  v.  Veianey,  15  D.  270. 

A  bill  for  a  specific  performance  will  not 
be  dismissed  as  of  course  because  the  title 
was  not  perfect  at  the  commencement  of  the 
•uit.  id  though  that  may  be  a  sufficient  reason 
for  giving  costs  to  the  defendant,  if  he  has 
not  made  any  unreasonable  objection  to  the 
title.  Rtf.  ProL  Dutch  Church  v.  MoU,  32 
D.  613. 

Where  a  person  oovenants  to  convey  title 
to  certain  land,  a  oonrt  of  eouity  will  not 
-decline  to  decree  a  specific  pertormance  upon 
a  mere  showing  that  the  covenantor  is  only 
a  tenant  in  common  of  the  land,  and  that 
'*  after  reasonable  exertion  h^  has  been  un- 
able to  procure  the  title  "  of  his  co-tenants. 
Love  V.  Campt  51  D.  419. 

Where  a  covenantee  knows  that  the  cove- 
aantor  does  not  own  all  the  title  which  he  is 
•covenanting  to  convey,  whether  equity 
would  decree  a  specific  performance,  guare, 
lb. 

The  vendee  may  waive  full  performance 
of  an  agreement  for  purchase  of  land,  and 
take  such  title  as  the  vendor  can  give.  If, 
therefore,  he  agrees  to  waive  a  release  of 
-dower  by  the  wife  of  the  vendor,  the  latter 
-cannot  object  to  a  performance  on  the  ground 
that  his  wife  refuses  to  sign  the  deed.  Cor- 
«m  V.  Muhany,  88  D.  48£ 

A  husband  contracted  to  sell  land;  the 
without  collusion  with  the  husband. 


3001 

I. 

refused  to  join  in  the  deed.  HeUL^  that  the 
vendee  oonld  not  compel  specific  perform* 
ance  by  the  husband  afone,  and  retain  part 
of  the  purchase-money  as  indemnity  against 
the  wife's  contingent  claim  of  dower.  Burl^e 
Appeal,  15  R.  587. 

27.  Whan  time  is  of  the  essence  of 
the  contract.  —  Time  is  not  ordinarily  of 
the  essence  of  a  contract  to  convey  land, 
yet  in  every  case  it  devolves  upon  the  party 
seeking  specific  performance  to  account  for 
his  delay,  and  if  there  are  circumstances 
showing  culpable  negligence  on  his  part,  or 
if  the  time  permitted  to  intervene,  together 
with  other  circumstances,  raise  the  pre- 
sumption of  an  abandonment  of  the  con- 
tract, or  if  the  property  has  greatly 
enhanced  in  value,  and  the  purchaser  has 
laid  by  apparently  for  the  purpose  of  taking 
advantage  of  this  circumstance,  he  is  not 
entitled  to  specific  performance  of  his  con- 
tract.    Oreen  v.  Conillaud,  70  D.  725. 

Time  is  not  generally  deemed  in  equity 
to  be  of  the  essence  of  a  contract,  unless  the 
parties  have  expressly  so  treated  it,  or  it 
necessarily  follows  from  the  nature  and  cir- 
cumstances of  the  contract;  and  specific 
performance  is  therefore  frequently  decreed 
where  the  terms  for  the  completion  of  ths 
contract  have  not,  in  point  of  time,  been 
strictly  complied  with.  Toung  v.  RcUhbonCf 
84  D.  151. 

Time  is  of  the  eesenoe  of  a  contract  when 
the  mere  effluxion  of  time  renders  the  thing 
sold  of  greater  or  less  value,  and  also  when 
it  has  been  expressly  agreed  by  the  contract 
that  time  shall  be  essential.  And  in  such 
cases,  equity  will  not  decree  specific  per* 
formance.     Roqer9  v.  Saunders,  33  D.  635. 

Specific  performance  of  a  contract  will 
not  be  decreed  upon  a  bill  filed  prior  to  the 
time  at  which  the  contract  is  to  be  per- 
formed.    De  Rhx^noli  v.  Corsetti,  26  D.  532. 

O.  leased  land  to  his  son-in-law  for  a  term 
of  years  at  an  annual  rent.  During  l^e 
tomif  he  promised  in  writing  that  if  the  les- 
see, by  a  specified  time,  would  pay  tiie 
arrears  of  rent,  and  all  the  rent  to  accrue, 
and  certain  other  amounts  due  him,  he 
would,  in  consideration  of  love  and  affeo- 
tion  for  his  daughter,  convey  the  land  in  fee 
for  her  separate  use.  The  lessee  made  the 
payments,  ont  not  within  the  specified  time. 
HeH,  that  specific  performance  would  not 
be  decreed.    K^er  v.  Orayson,  44  R.  171. 

98.  What  delay  will  defeat  rig^ht 
to  a  decree.  —  Specific  performance  will 
not  be  decreed  when  the  party  applying  has 
omitted  to  execute  his  part  of  the  agree- 
ment by  the  time  appointed,  unless  he  can 
satisfactorily  account  for  such  omission,  or 
the  other  party  has  expressly  or  impliedly 
assented  to  such  delay.  Lewis  v.  Wwnis,  34 
D.  110;  Rogers  v.  Saunders,  33  D.  635. 

A  matenal  change  in  the  value  of  the 
property,  making  a  great  change  in  the  ooa* 


3002 


SPECIFIC  PERFORMANCE.  L 


Vor  Index  to  Kotes  In  Amerioan  BeoUlons  and  Amerioan  Reports,  see  Tolame  I* 


dition  of  the  parties,  will  prevent  equity 
from  giving  relief  against  lapse  of  time. 
Bog^9  y.  Saunden,  33  D.  635. 

Where  a  party,  by  the  terms  of  the  sale, 
agrees  to  pay  a  certain  amouut  in  cash  and 
give  his  promissory  notes  for  the  balance, 
and  pays  but  a  portion  of  the  cash,  and  re- 
fuses for  two  years  to  pay  the  balance  or  to 
execute  the  notos,  he  is  guilty  of  such  negli- 
gence that  he  will  not  be  decreed  a  specific 
performance.     Leuna  v.  IVooiUt  34  D.  110. 

Unexplained  delay  of  the  vendee  for  seven 
years,  and  a  great  rise  in  value  of  the  lands 
forming  the  subject-matter  of  the  contract, 
constitute  an  insuperable  objection  to  the 
grantinff  of  a  decree  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  lands. 
Patterson  v.  Martz,  34  D.  474. 

A  vendee  will  not  be  compelled,  after 
eight  years  of  default  upon  the  part  of  his 
vendor,  during  which  time  the  latter  has 
been  unable  to  comply  with  his  covenants, 
and  during  which  uie  land  has  depre- 
ciated greatly  in  value,  to  an  execution  of 
his  contract  of  purchase.  Bryan  v.  LqffluSt 
89  D.  242.       . 

A  party  entitled  to  specific  conveyance  of 
property,  personal  or  real,  will  not  be  per- 
mitted to  hold  back  from  an  assertion  of  his 
rights,  and  speculate  upon  the  chances  of 
such  changes  as  may  decide  whether  it 
would  be  to  his  interest  to  have  the  convey- 
ance made,  but  he  is  required  to  be  vigilant 
and  prompt  in  the  assertion  of  those  rights; 
and  if  changes  have  occurred  during  this 
lapse  of  time  in  the  value  of  the  property  to 
be  conveyed,  or  in  the  consideration  to  be 
paid,  a  court  of  equity  will  always  refuse 
its  aid,  and  leave  the  partjr  to  seek  redress 
where  the  law  had  left  him,  by  a  suit  for 
the  breach  of  the  covenant.  De  Cordova  v. 
Smith,  58  D.  136;  ITirhy  v.  Harrison,  59  D. 
677;  McAusJand  v.  Pundt,  93  D.  358. 

Laches  may  be  imputed  to  one  seeking 
specific  performanoe  from  the  time  when 
the  one  against  whom  relief  is  sought  has 
indicated  by  his  acts  or  expressions  his  in- 
tention to  abandon  the  contract.  De  Cor- 
dora  V.  Smiih,  58  D.  136. 

The  vendee  forfeits  the  right  to  specific 
performance  by  refusing  to  pay  at  maturity, 
on  demand  and  tender  of  a  conveyance,  a 
note  given  for  the  purchase-money  of  land. 
Pearis  v.  CotnOaud,  65  D.  543. 

An  action  for  specific  performance  of  a 
contract  to  convey  is  barred  in  four  years 
after  the  maturity  of  a  note  given  for  the 
purchase-money,  where  the  agreement  was 
to  convey  on  payment.     Ih. 

Delay  of  more  than  three  years  to  pay  in- 
stallments of  an  agreed  price  for  lana,  after 
the  same  became  due,  according  to  the  terms 
of  a  written  agreement  for  the  conveyance  of 
the  same,  and  after  a  refusal  by  the  owner 
of  the  land  to  give  any  further  time  for  mak- 
ing the  paymeuts,  is  such  laches  as  will  for- 


feit all  claim  to  the  performance  of  the  con- 
tract; and  a  bill  in  equity  will  not  lie  by  the 
creditor  of  the  person  to  whom  the  agreement 
was  given  to  compel  a  sale  of  the  land,  and 
the  application  of  the  proceeds  to  the  i)ay- 
ment  of  his  ilebt.    Fuller  v.  Ilovcy,  79  D.  782. 

29.  What  will  not.  —The  vendee  be- 
ing in  possession,  equity  will,  upon  the 
vendor's  application,  decree  a  specific  per- 
formance, although  the  time  fixed  in  the 
contract  for  conveying  has  elapsed,  if  the 
vendor  is  not  in  fault,  but  the  delay  has 
been  caused  by  the  state  of  the  title.  Craig 
V.  Afarlin,  19  D.  157. 

Time  is  not  of  the  essence  of  such  a  con- 
tract, and  if  a  good  title  can  be  made  in  a 
reasonable  time,  it  is  sufiicient.     lb. 

Specific  performance  of  a  contract  for  the 
sale  of  a  tract  of  land,  at  the  instance  of  the 
vendee,  will  not  be  defeated  by  the  lapse  of 
time,  when  it  appears  that  the  delay  has 
been  by  the  consent  of  both  parties,  and  oc- 
casioned by  the  embarrassment  of  the  ven- 
dor's title;  or  where  it  has  been  caused  by 
the  vendee  being  insane,  or  by  the  vendor 
failing  to  obtain  Sie  legal  title,  notwithstand- 
ing thirty  years  may  have  elapsed  from  the 
making  of  the  contract.  Craig  v.  Ltxper^  24 
D.  479. , 

The  vendee  does  not  forfeit  his  right  to 
specific  performance  by  laches  in  ofifer  to  pay 

Surchase-money,  when  it  appears  that  ven- 
or  was  a  non-resident  of  the  state;  that 
neither  he  nor  any  person  for  him  was  at 
the  place  of  payment  to  demand  payment 
when  the  notes  for  the  purchase  price  be- 
came due;  that  he  gave  the  vendee  no  notioo 
that  he  should  insist  upon  strict  compliance 
with  the  contract,  and  had  not  returned 
the  notes  to  the  vendee;  that  within  three 
months  after  the  last  note  became  due  the 
vendee,  at  the  place  where  the  notes  were 
to  be  paid,  and  to  the  person  who  had  been 
the  vendor's  agent  in  the  premises,  offered 
to  perform  the  contract  on  his  part,  and 
demanded  the  deed;  and  that  within  six 
months  thereafter  the  vendee  commenced 
suit  to  enforc^  specific  performance,  bring- 
ing the  money  into  court.  Ywom  v.  Daxdelu 
63  D.  477.^ 

Laches  is  ground  for  denial  of  specific  per- 
formance where  twenty-three  years  have 
elapsed  from  the  date  of  a  contract  for  the 
purchase  of  real  estate,  during  thirteen  years 
of  which  no  payments  were  made  by  the 
purchaser.  But  there  is  no  laches  where,  in 
such  a  case,  the  vendor  has  preserved  the 
vigor  of  the  contract  for  his  own  benefit  by 
the  pendency  of  an  action  to  enforce  a  lien 
for  the  purchase-money,  and  the  vendee, 
answering  to  that  action,  offers  to  perform, 
and  asks  specific  performance  against  the 
vendor;  for  the  latter,  by  his  own  act,  has 
thereby  continuously  recognized  the  obliga- 
tion of  the  contract.  Bennett  y.  Welefu  87 
D.  354. 
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II.  Suits  tor  Spbcific  Perfobmakck. 
80.  Jarisdictioiiai  questions.  —  1. 
QentraUy,  —  To  enforce  the  specific  perform- 
ance of  agreements  Is  an  appropriate  office 
of  chancery.  Morgan  ▼.  Morgan^  21  D.  638. 
Equity  will  enforce  a  trust  or  contract, 
Imt  cannot  create  a  title  where  none  exists. 
Buah  ▼.  VougJd,  93  D.  769. 

The  reversal  of  a  ju<^ment  at  law  against 
the  complainant,  who  seeks  in  equity  to 
faaye  the  contract  upon  which  the  judgment 
has  been  obtained  specifically  enforced,  re- 
moves the  barrier  to  granting  the  relief 
■ought.    Orundy  v.   Edwards,  23  D.  409. 

The  Texas  court  of  equity  has -power  and 
jurisdiction  to  decree  specific  performance 
and  partition,  and  such  aecree  vests  the  title 
to  toe  land  conveyed  in  the  party  named 
therein.  The  statute  has  deprived  the  «>onrt 
of  none  of  its  powers  in  this  particular. 
Orastm^er  v.  Beeaon,  70  D.  309. 

The  common-law  remedy  by  ejectment, 
nsed  as  a  means  to  compel  a  specific  perform- 
ance, in  Pennsylvania,  is  not  taken  away  by 
the  grant  of  equity  powers  to  the  court  of 
common  pleas.  Contm  v.  Mtdvawy^  6S  D. 
485. 

2.  CcmiraeiB  rekUmg  to  land.  —  A  suit 
against  a  vendee  for  specific  performance  of 
a  contract  to  purchase  land  is  within  the 
proper  and  acknowledged  jurisdiction  of  a 
oourt  of  equity.  Brown  v.  Hc^t  28  D.  425. 
Specific  performance  is  granted  to  a  greater 
extent  in  cases  of  contracts  respecti^  real 
property  than  in  cases  respecting  personal 
property;  and  while  in  the  latter  case  the 
jurisdiction  to  ^rant  it  is  limited  to  special 
circumstances,  m  cases  of  land  contracts  it  is 
universally  maintained.  Toung  v.  DanAeUt 
63  D.  477. 

The  orphans*  courts  of  Pennsylvania  have 
power  to  decree  and  enforce  specific  per- 
formance of  a  contract  for  sale  of  real  estate, 
made  by  a  decedent  in  his  lifetime.  This 
power  IS  granted  to  them  by  the  fifteenth, 
sixteenth,  seventeenth,  and  eighteenth  sec- 
tions of  the  act  of  Febmarv  24,  1834,  and  is 
the  same  as  that  possessed  by  courts  of  chan- 
cery in  like  cases.  Chen's  Appeal,  45  D. 
668. 

A  county  court's  jurisdiction  to  enforce 
specific  performance  of  decedent's  contract 
to  convey  land  in  a  suit  against  his  adminis* 
trator,  under  the  Texas  statute,  is  special, 
and  exists  only  where  there  is  a  bond  or  a 
contract  in  writing,  disclosing  all  the  terms 
of  the  agreement,  in  analogy  to  the  memo- 
randum required  by  the  statute  of  frauds. 
Peters  v.  PAtUtps,  70  D.  319. 

Decedent's  bond  to  convey  reciting  a  con- 
tract for  conveyance  in  all  its  terms  is  suffi- 
cient to  confer  jurisdiction  upon  the  county 
court,  under  the  statute,  for  the  specific  en- 
forcement of  the  contract,  although  the  con- 
tract is  not  produced.     Ih. 

Husband  and  wife  contracted  in  writing 


to  sell  certain  real  estate  belonging  to  the 
wife,  and  the  wife's  separate  acknowledg- 
ment was  taken  to  the  agreement.  Held, 
that  a  court  of  equity  had  jurisdiction  to  en- 
tertain a  bill  by  the  vendee  for  specific  per- 
formance.    Dankelv.  Hunter,  100  D.  651. 

3.  Contracts  made  or  to  be  performed  abroad, 
—  Chancery  has  jurisdiction  to  enforce  the 
performance  of  contracts  made  in  another 
country  bv  foreiffners  actuidly  domiciled  or 
temporarily  residing  here  at  the  time  of  ser- 
vice of  process.  MUdteU  v.  Bunchy  22  D. 
669;  March  v.  B,  B,  B.  Co.,  77  D.  732. 

Specific  performance  of  a  contract  for  sale 
of  lands  situated  in  another  state  will  be  de- 
creed by  chancery  against  a  resident  within 
the  jurisdiction  duW  served.  Newton  v. 
Bronson,  67  D.  89;  Burnley  v.  Stevenson,  15 
R.  621.  And  itis  decree  will  be  enforceable 
against  the  person  of  the  party  to  compel  a 
performance  of  the  agreement.  Johnson  v. 
Kimhro,  75  D.  781. 

Although  the  decree  in  such  case,  or  the 
deed  of  a  master  executed  in  pursuance 
thereof,  cannot  operate  to  transfer  the  title 
to  such  lands,  yet  the  decree  is  binding  upon 
the  consciences  of  the  parties,  and  concludes 
them  in  respect  to  all  matters  and  things 
properly  adjudicated  and  determined  by  the 
courts     Burnley  v.  Stevenson,  15  R.  621. 

When  the  aecree  in  such  case  finds  and 
determines  the  canities  of  tiie  parties  in  re- 
spect to  such  lano,  and  directs  a  conveyance 
by  the  parties  in  accordance  with  their  equi* 
ties,  such  decree,  although  no  conveyance 
has  been  executed,  may  be  pleaded  as  a 
cause  of  action  or  as  a  ground  of  defense  in 
the  courts  of  the  state  where  the  land  is 
situated;  and  it  is  entitled,  in  the  court 
where  so  pleaded,  to  the  force  and  effect  of 
record  evidence  of  the  equities  therein  de- 
termined, unless  it  be  impeached  for  fraud. 
lb. 

The  code  provision  that  actions  concerning 
land  shall  be  tried  in  the  county  where  the 
land  is  situated  does  not  remove  jurisdiction 
to  decree  specific  performance  of  a  contract 
for  sale  of  lands  without  the  state,  since  it 
does  not  apply  to  lands  not  situated  in  any 
county  of  the  state.  Newton  v.  Bronson,  67 
D.  89.  S.  P.,  Gardner  v.  Ogden,  78  D.  192. 
The  courts  of  Massachusetts  will  not  de- 
cree specific  performance  by  a  railroad  cor- 
poration of  another  state,  and  a  citizen  of 
Massachusetts,  in  favor  of  a  construction 
company  of  another  state,  of  a  covenant  of 
payment  contained  in  a  contract  for  con- 
struction of  a  railroad  in  another  state,  nor 
restrain  the  citizen  of  Massachusetts  from 
disposing  of  the  stock  and  bonds  of  the  rail- 
road company  in  violation  of  the  plaintiff's 
rights,  although  the  railroad  company  has  an 
office  in  Maiuachu  setts  for  the  transfer  of 
stock,  and  lias  appeared  by  attorney.  Kansas 
Construction  Co.  v.  Topeka  etc.  B.  B.  Co.,  46 
R.439. 


80M 


sPEaFic  performance;  n. 


For  Index  to  Note*  In  Axrerioan  DeeUlon*  and  Ankeiioan  Beporti» 


Vol 


81.  Who  may  sue.  —  The  assignee  of  a 
note  given  for  the  purchase  price  of  land, 
where  the  rendor  retained  the  title  as  seon- 
ritv,  may,  by  a  bill  filed  against  the  vendor 
and  the  vendee,  compel  the  specific  per- 
formance of  the  contract  of  purchase,  and 
obtain  satisfaction  of  the  amount  due  him  on 
such  note  by  subjecting  the  land  to  sale  for 
the  payment  thereof.  Hanna  v.  Wiltfrn^  46 
D.  190. 

After  recovery  by  a  vendee  for  a  breach  of 
a  covenant  to  convey,  aoainst  the  administra- 
tors of  a  deceased  vendor,  it  is  too  late  for 
the  latter  to  maintain  a  bill  asainst  such 
vendee  and  the  heirs  of  the  vendor  for  spe- 
cific performance.  Ifoors  r.  FUt  Jitmdolph, 
29  D.  208. 

89.  Who  may  be  sued.  —Where  the 
specific  execution  of  an  agreement  respecting 
lands  will  be  decreed  oetween  the  parties, 
it  will  be  decreed  between  all  parties  claim- 
ing under  them  in  privity  of  estate,  or  rep- 
resentation, or  title,  unless  other  controlling 
equities  intervene.   iTayt  v.  SaU,  30  D.  630. 

Specific  performance  will  be  decreed  aoainst 
an  heir  at  law  on  a  contract  of  sale  made  by 
his  ancestor,  though  such  contract  did  not 
purport  to  be  obligatory  on  the  heirs.  Moore 
V.  FUg  Randolph,  20  D.  208.  Cootr%  OiveM 
V.  Calder,  2  D.  686. 

88.  Joinder  of  defendants.  —  A  party 
seeking  specific  performance  of  a  contract  in 
which  he  has  no  privity  must  make  all  those 
throueh  whom  he  claims  the  right  of  enfor- 
eiug  the  contract  parties  to  his  suit.  AUiaon 
V.  ShilUng,  86  D.  622. 

Where  one  has  made  his  title  bond  to  an- 
other, who  assi^u  it  to  another,  who  exe- 
cutes his  own  title  bond  to  another,  who 
makes  his  title  bond  to  the  plaintiff^  the  lat- 
ter, in  a  suit  against  the  first  vendor  for  spe- 
cific performance  of  his  contract,  must  join 
all  the  others  as  parties.     lb. 

The  assignor  of  a  contract  for  sale  of  land 
is  not  a  necessary  party,  in  Indiana,  to  a 
suit  by  the  assignee  for  specific  performance 
thereof,  as  under  the  statute  of  this  state 
the  assignment  of  such  an  instrument  carries 
with  it  the  legal  title,  and  not  a  mere  equity. 
Colerick  V.  Hooper,  66  D.  605. 

To  a  bill  for  a  specific  performance  of  a 
contract  to  convey  land,  the  assignee  in 
bankruptcy  of  the  vendor,  who  has  not  re- 
ceived the  whole  of  the  purchase-money, 
and  who. has  become  bankrupt,  must  be 
made  a  party.    Swepwn  r.  Raiue,  6  R.  735. 

84.  Bill — A  bill  for  specific  perform- 
ance of  an  agreement  to  turn  over  choses  in 
action  as  indemnity  to  the  complainant 
should  state  with  minuteness  what  books  of 
account  or  evidences  of  debt  were  to  be 
turned  over,  or  if  complainant  could  not  ob- 
tain access  to  such  choses  in  action,  the  bill 
shoo  Id  so  state,  and  call  upon  the  defendant 
to  supply  the  deficiency.  Bkoekiem  v. 
63  D.  233. 


Where  a  bill  for  specific  performance  of  a 
contract  sets  out  the  contract,  and  by  way  of 
inducement,  to  support  the  allegation  of  the 
due  execution  of  the  oontract,  goes  into  jpar^ 
ticnlars,  and  seta  out  eiroumstances  which^ 
if  true,  show  ingratitude  and  baseness  in  de- 
fendant for  refusing  to  execute  the  oontract, 
the  latter  may  answer,  and  set  out  circum- 
stances tending  to  oorroborate  his  averment 
that  the  oontrMt  is  a  f<M'gery,  or  obtained  by 
fraud;  for,  though  abusive  and  disparaging, 
such  averment  is  relevant,  and  therefore  not 
scandalous.  In  such  case^  all  drcumstantial 
averments  in  the  bill  and  answer  should  be 
stricken  out,  and  the  question  as  to  the  due 
execution  of  the  oontnot  left  to  a  Jury  to 
determine,     ^enry  v.  Hmuyf  08  D.  97. 

85.  Petition.  —  A  petition  for  speeifio 
performance  of  a  oontract  for  sale  of  land 
should  aver  that  the  petitioner  has  performed 
his  part  of  the  contnct^  or  that  he  is  willing 
and  ready  to  perform  it;  but  a  failure  to 
make  such  an  averment  is  a  defect  in  form 
only,  whioh  may  be  amended.  Cke9»*s  AppeaL 
461).  668. 

A  petition  for  speeifie  performaace  of  a 
oontract  of  a  testator  is  not  in  condition  to  be 
heard,  where  the  record  shows  no  appearance 
for  the  heirs  or  personal  represeniatives,  no 
answer  to  the  petition,  and  no  proof  of  the 
contract,  or  of  the  nature  of  it    ift. 

86.  Fleaor  answer.  — In  a  suit  for  tiie 
specific  performance  of  a  contract  for  the 
sale  of  lands,  the  defendant  may  avail  him- 
self of  the  statute  of  frauds,  either  by  plea 
or  demurrer,  except  in  certain  cases,  appear- 
ing on  the  face  of  the  bill.  Meaek  v.  Perni. 
6  D.  719. 

To  avail  one's  self  of  the  statute  of  frauds 
as  an  objection  to  decreeing  the  specific  per- 
formance of  a  parol  contract  for  the  sale  of 
lands,  the  defendant  must  deny  the  sale  or 
plead  the  statute;  if  he  admit  the  sale  and 
fail  to  rely  on  the  statute,  the  plauitiff  need 
adduce  no  proof  of  the  sale.  TcUboi  v.  ^oisen, 
10  D.  747. 

A  defendant  who  admits  a  parol  agree- 
ment for  sale  of  lands  in  his  answer,  but  in- 
sists that  it  is  void  by  the  statute  of  frauds^ 
is  entitled  to  the  protection  of  such  statute, 
and  no  decree  can  be  made  against  him 
merely  on  the  ground  of  such  ccnfessicii. 
Barnes  v.  Teoffue,  62  D.  200. 

87.  Katters  of  defense.  —  BWts  show- 
ing  an  abandonipent  of  a  contract  by  the 
plaintiff  furnish  a  decisive  answei^  to  his 
prayer  for  a  specific  performance  thereof. 
FaUermm  v.  MarUt,  34  1).  474. 

Specific  performance  will  not  be  decreed 
when  there  is  strong,  unrebutted  pftmaffuAt 
evidence  of  a  mutual  abandonment  of  the 
contract  J>€  Cturdma  v.  SiMi,  68  D. 
136. 

A  party,  when  resisting  specific  perform- 
ance, may  shnw  bv  parol  that  pUintiir  has 
surrendered  all  of  his  equities.    The  statute 
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of  frandB  has  no  application  to  the  question. 
Workman  v.  Outhrie^  72  D.  654. 

It  is  no  defense  to  a  bill  to  enforce  a  trnst 
that  the  complainant  is  indebted  to  the  es- 
tate of  the  eeUui  qui  trust,  as  such  indebted- 
ness is  to  be  adjusted  by  the  oonrt  of  probate. 
Nor  is  it  a  defense  that  a  decree  enforcing 
the  trnst  wonld  take  the  snbject-roatter 
thereof  oat  of  the  jurisdiction  of  the  probate 
oonrt,  as  it  always  was  in  equity,  and  should 
not  be  distributed  in  the  administration  of 
the  estate.    CcwUs  v.  WhUtnan^  26  D.  60. 

Compensation  for  improvements  by  per- 
oeption  of  profits  is  not  a  bar  to  the  specific 
performance  of  a  gift.  Toung  y.  OletuUnningf 
31  D.  492. 

The  fact  that  land  eontraoted  to  be  sold 
for  a  fair  price  has  since  become  more  valu- 
able is  not  such  a  circumstance  of  hardship 
as  wonld  prevent  a  decree  for  the  specific 
ptfformanoe  of  the  contract.  Toung  r, 
Wright,  66  D.  303. 

A  party  will  not  be  permitted  to  set  up 
his  own  fraud  as  a  defense  in  a  proceeding 
to  enforce  the  specific  performance  of  a  con- 
tract.   Snow  v.  Fbtmeni,  T2  D.  120. 

88.  Evidence. — where  one  agrees  in 
writing  to  permit  another  to  search  for  iron 
ore  on  nis  land  for  a  fixed  time,  the  latter  to 
then  have  the  option  to  purchase  the  land  at 
a  fixed  price,  part  to  be  paid  upon  the  exe* 
cution  of  the  deed,  and  the  balance  to  be 
secured  by  mortgage  upon  the  property  for 
two  years,  and  the  vendee,  having  elected  to 
ta^e  the  land,  and  given  notice  to  the  ven- 
dor, at  the  same  time  tendering  the  amount 
agreed  to  be  paid  down,  brings  ejectment  to 
compel  a  specific  performance,  evidence  that 
the  contemplated  use  of  the  land  would  de- 
stroy its  value  within  two  years,  and  that 
the  vendee*s  circumstances  were  such  that 
he  would  be  otherwise  unable  to  pay  the 
mortgage  debt»  is  inadmissible  when  it  is  not 
shown  that  the  vendee's  circumstances  had 
changed  after  the  making  of  the  contract. 
Corson  v.  Mulvany,  88  D,  485. 

Where  it  was  claimed  that  a  mother  en- 
tered into  a  verbal  agreement  with  ber 
brother,  who  undertook  for  her  son,  then  a 
minor,  to  give  her  son  certain  land  in  con- 
sideration of  his  releasing  his  claim  to  the 
personal  estate  of  his  father,  deceased,  and 
the  mother  gave  to  the  son  possession  of  the 
land,  which  he  used  and  improved  as  his  own 
until  his  death,  and  the  son  executed  a  re- 
lease after  his  comiuff  of  ase,  according  to 
the  contract,  a  specific  peiiormance  of  the 
agreement  was  denied,  on  the  ground  that  it 
was  not  dearly  and  satisfactorily  established. 
Simmons  v.  Hill,  1  D.  398. 

Where  the  evidence  adduced  in  support  of 
a  bill  for  the  specific  performance  of  an  id- 
leged  agreement  to  convey  an  estate  is  ad- 
judged 1^  the  court  to  show  merely  an  intent 
on  the  piui  of  a  wealthy  father,  while  in  life, 
to  give  to  his  son  that  estate,  which  intent 


tiie  &ther,  from  forgetfulness  or  some  other 
cause,  never  executml,  the  bill  will  be  dis- 
missed,  with  eosti.  TaaiUir  v.  Stmks,  6  K 
656. 

A  father,  possessed  of  great  wealth,  miket 
upon  his  account-book  an  entry  to  the  credit 
of  a  son,  in  these  words:  *'  By  further  allow- 
anoe,  to  pay  for  house,  etc.,  five  thousand 
dollars ";  and  long  aftor  the  death  both  of 
father  and  son  the  legal  representatives  of 
the  son,  by  suit  in  equity,  seek  to  recover 
from  the  legal  representatives  of  the  father 
the  said  sum,  with  interest  from  the  date  of 
said  entry  (May  30,  1837).  Held,  that  the 
entry  is  but  the  indication  of  an  intention  on 
the  father's  part,  and  not  a  promise  founded 
upon  a  consideration  cognisable  by  a  court 
of  equity;  neither  the  not  that  the  father 
had  tramed  up  the  son  in  idleness  as  the 
heir  presumptive  of  inexhaustible  wealth; 
nor  the  fact  that  this  ^'allowance  "  was  con« 
sistent  with  a  "family  arrangement "  exist- 
ing at  the  date  of  aaid  entry;  nor  the  fact 
that  unless  this  claim  of  five  thousand  dol- 
lars and  interest  was  allowed  and  paid, 
would  this  son  receive  of  his  Aether's  accu- 
mulations so  much  as  was  received  by  his 
brothers  and  sisters  respectively, — consti- 
tuting a  valuable  consideration,  upon  which 
alone  the  court  must  act.  unheecOng  a  con- 
sideration merely  **  moral  or  **  meritorious.** 
lb. 

89.  The  Imrden  of  prool  —To  decree 
specific  performance  of  a  contract^  the  mak- 
ing of  the  agreement  and  its  terms,  the  oon- 
sideration  upon  which  it  was  founded,  and 
the  time  of  its  execution  must  be  clearly 
established.     Hudson  v.  Lagton^  48  D.  16"/. 

Specific  performance  will  not  be  enforced 
where  the  time  of  the  making  of  the  agree- 
ment and  its  consideration  are  left  in  doubt 
and  uncertainty.    lb. 

Where  a  decree  for  specific  execution  of  ft 
contract  for  sale  of  lands  is  sought^  the  con- 
tract must  be  proved.  JSonibm  v.  S''mpson^ 
57  D.  668. 

A  vendor  can  seldom  ask  the  interpoeition 
of  equity  to  specifically  enforce  a  parol  con- 
tract. He  must  show  that  he  will  be  preju- 
diced by  its  non-performance,  as  that  the 
vendee  had  been  given  and  has  retained 
possession.     PrhUup  v.  Mitchell,  63  D.  258. 

The  terms  of  a  parol  contract  for  sale  of 
land  must  be  indubitably  established,  and 
must  be  free  from  all  doubt  or  ambiguity, 
in  order  to  justify  a  court  of  equity  in  en- 
forcing its  performance.  Blanchard  v.  Me- 
DougnU  70  D.  458. 

40.  The  Judgment  or  decree;  its 
form,  and  how  entered.  —  In  decreeing 
specific  performance,  a  court  of  equity  must 
have  some  certain  and  specific  act  which 
ought  to  be  performed  by  the  delinquent 
party  to  act  upon,  and  it  will  decree  that  it 
be  performed;  but  it  cannot  enter  a  general 
decree  that  in  future  the  delinquent  party 
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•hall  perform  the  acts  required  of  him  by  his 
nontraet.  Sach  a  decree  woald  be  too  gen- 
eral and  iDdefinite.  Aaantieete.Ji>IL09.r. 
Speer,  79  D.  905. 

In  a  decree  for  specific  performance,  the 
same  shall  be  final  for  a  conveyance,  and  if 
not  oompUed  with,  a  decretal  order  appoint- 
iag  a  commissioner  to  execnre  the  decree 
sbonld  be  entered.  Spnul€  ▼.  Witumi,  18  D. 
164. 

In  a  suit  for  the  specific  performance  of 
an  agreement  for  the  sale  of  a  tract  of  land, 
which  provided  that  payment  should  be 
made  in  installments,  by  the  givinff  of 
bonds,  the  decree  ahonld  not  direct  a  sue  of 
the  entire  tract  of  land,  and  the  proceeds 
applied  to  the  Dayment  of  the  deferred  in- 
stalments as  well  as  those  then  dne;  bat  the 
porchaser  should  be  directed  to  execute  the 
tionds  as  agreed,  and  a  vendor's  lien  retained 
on  the  land  for  their  payment.  WatU  v. 
iTmiMy,  23  D.  266. 

A  contract  agreeing  to  pay  a  specific  sum 
in  sold  coin,  or  upon  failure  thereof  to  pay 
such  further  sum  as  may  be  eaual  to  the 
difference  in  value  between  gold  coin  and 
legal-tender  notes,  belongs  to  the  class  of 
oontraets  provided  for  in  the  so-called  spe- 
cific-contnct  act  of  California,  and  may  oe 
enforced  according  to  its  meaning;  and  the 
meaning  of  such  contract  is,  that  the  maker 
will  pay  in  gold  coin,  or  if  he  does  not  do  so, 
in  leffal-teiider  notes  at  their  sold  value,  and 
a  judgment  may  be  rendered  on  such  oon- 
tract»  payable  in  gold  coin  alone.  Lam  ▼• 
Oluekaiif,  87  D.  121. 

The  California  specific-contract  act  was 
not  intended  to  legalise  contracts  which 
without  it  were  illegal,  but  to  provide  a 
remedy  for  enforcing  certain  contracts,  if 
held  to  be  legal.    lb. 

41.  What  reUef  may  be  granted, 
generally.* — Courts  of  equity,  in  some 
cases,  will  decree  specific  execution,  not  ao- 
cording  to  the  letter  of  the  contract,  if  that 
will  be  unconscientious,  but  they  will  mod- 
ify it  according  to  the  change  of  circum- 
stances.     Witm  V.  Garland^  68  D.  190. 

Where  a  contract  is  entire,  equity  will  de- 
cree an  entire  performance  or  a  total  rescis- 
sion; it  cannot  rescind  as  to  a  part  and  affirm 
as  to  the  residue  which  has  been  performed. 
If  the  rights  of  third  persons  are  involved, 
the  parties  must  be  left  to  their  remedies  at 
law.    Johnston  v.  MUcheU,  10  D.  727. 

One  who  has  contracted  to  convey  lands 
will  not  be  compelled  to  convey  a  part  to 
the  grantee  of  his  obligee,  but  such  grantee 
is  entitled  to  a  decree  compelling  a  convey- 
ance of  the  whole  to  his  grantor,  as  provided 
in  the  original  contract.  Hancock  y.  ZToii- 
soel,  15  D.  92. 

If  it  appear  that  complainant  is  entitled 
to  a  conveyance  of  land,  but  its   qnantity 

*  Partial  performance,  when  may  be  compelled, 
lee  note,  12  i>.  &M. 


and  location  are  uncertain,  a  surrey  should 
be  ordered.    Ih, 

Affirmatire  relief  to  a  defendant,  not  re- 
sponsive to  the  nrayer  of  the  plaintUT's  bill, 
may  be  decreed  where  the  equities  of  the 
whole  case  disclosed  by  the  pleadings  and 
proofs  require  it    Omng$*s  Caae,  17  D.  311. 

Specific  performance  of  a  pard  agreement 
will  be  decreed  against  defendants  who  set 
it  up  and  join  in  a  prayer  for  its  specific  ex- 
ecution.   Squire  t.  Harder^  19  D.  446. 

A  court  denyiuff  specific  performance  may 
retain  the  bill  and  decree  repayment  of  the 
consideration  money  paid  on  a  parol  agree- 
ment for  the  sale  of  land,  but  will  deny 
costs  to  either  party.  Phmodk  r.  ClomgL 
42  D.  621. 

A  court  of  equity  will  decree  specific  per- 
formance of  an  agreement  for  exchange  of 
lands,  when,  en  the  faith  of  such  a^^ree- 
ment,  and  in  pursuance  thereof,  plaintiff 
purchased  the  land  which  he  was  to  conv^ 
in  exchange,  if  at  the  time  for  the  exchange 

Elaintiff  is  ready  and  willing  to  perform  on 
is  part»  bat  dmndant  on  his  part  fails  te 
perform,  in  that  he  tenders  a  deed  not  signed 
by  his  wife,  her  refusal  beins  induced  by 
himself  after  she  had  consented  to  the  agree- 
ment to  convey,  and  he  refuses,  in  lieu  of 
her  signature,  to  give  an  indemnity  against 
any  future  daim  for  dower  which  she  mav 
have  in  such  lands;  and  in  granting  su<» 
relief  the  court  may  order  that  the  convey- 
ances be  so  made  between  the  parties  that 
the  plaintiff  will  hold  an  indemnity  in  the 
land  which  he  conveys  to  defendant^  so  as 
to  secure  him  against  any  future  claim  to  be 
set  up  by  defendant's  wife.  Young  v.  Paui^ 
64  D.  456. 

4d.  How  far  relief  la  discretionary. 
—  Specific  performance  of  contracts  is  al- 
ways addressed  to  the  discretion  of  courts 
of  equity,  and  thev  seldom,  if  ever,  extend 
relief  to  one  who  has  willfully  violated  his 
part  of  the  oontracU  Orundy  v.  Edward^ 
23  D.  409;  Young  v.  DafdeU,  63  D.  477; 
Wynn  v.  Oarland^  68  D.  190.  Or  whore  to 
do  so  would  be  inequitable  to  the  other  party 
to  the  contract.  Bryan  v.  Lt^ftma^  89  D.  242; 
Joknaan  v.  HubbeU,  66  D.  773. 

Relief  is  not  matter  of  right  in  either 
party  to  suit  for  specific  performance,  but  it 
IS  granted  or  witliheld,  according  to  the  cir- 
cumstances of  each  case,  when  the  rules  or 
principles  of  equity  will  not  furnish  any 
exact  measure  of  justice  between  the  par- 
ties. Young  v.  DanieU,  63  D.  477;  JokMion 
V.  Hubbell,  66  D.  773. 

Hence  it  requires  much  less  strength  of 
ease  on  the  part  of  the  defendant  to  resist  a 
bill  to  perform  a  contract  than  it  does  on 
the  part  of  the  plaintiff  to  maintein  a  bill  to 
enforce  a  specifio  performanoe.  Trigg  v. 
Read,  42  D.  447. 

While  an  application  for  specific  perform^ 
ance  is  always  addressed  to  the  sound  die- 


y«r  Jiid«x  to  NolM  la 


8PBCIFI0  PERFORMANO]^  IL 

a>«otoloB*  and  Ammrlcmn  R«porto»  tee  Tot 


8097 


of  tlia  oourt,  yet  whera  a  oontraot 
nfpaotiiig  real  eatoto  la  in  writing,  and  is  in 
ite  natore  and  drcomstanoes  nnobjection* 
able,  it  ie  aa  mneh  a  matter  of  oonrte  for  a 
coort  of  equity  to  decree  a  specific  perform- 
ance of  it  as  it  is  for  a  court  of  law  to  sive 
damages  for  a  breach  of  il  Brewer  r.  Her* 
bert,S^J>.SaaL 

The  diseretifln  which  the  chancellor  pos- 
sessea  in  snits  for  spedfio  performance  of 
contracts  is  not  arbitrary  or  capricious;  it 
orast  be  reflated  on  grounds  which  will 
make  it  judicial.  Aymour  ▼.  Dekmatt  15  D. 
S70. 

48.  What  title  or  oonveyance  pUin- 
tiir  will  be  compelled  to  accept.* — A 
specific  performance  of  a  contract  for  the 
conveyance  of  a  good  and  sufficient  title  to 
real  property  wilf  not  be  decreed,  unless  the 
grant<Nr  can  place  in  the  hands  of  the  grantee 
all  the  munmients  of  title,  sufficient  to  en- 
able him  to  make  oat  a  title  in  ejectment. 
Boee  T.  OHmbaU,  4  D.  711. 

Equity  will  not  compel  one  to  accept  a 
deea  for  part  of  a  tract  of  land  agreed  to  be 
conveyed,  and  to  receive  compensation  for 
the  residue.  McKetm  v.  Heed,  12  D.  318. 
In  snch  a  case,  the  vendee  mav  talLcthe  safe 
land  and  compensation  for  the  residue,  or 
nay  refuse  to  take  an  v  nart,  and  go  for  com* 
pensatiou  for  the  whole  land.  Rankin  r, 
Maxweil,  12  D.  431. 

A  oontract  to  give  a  quitchdm  deed  has 
reference  to  the  title  at  the  time  the  con- 
tract was  entered  into;  not  to  one  snbse- 
Juently  acquired.  Woodcock  v.  Bennet,  IS 
^568. 

Specific  performance  may  be  decreed,  if  it 
appears  by  the  report  of  a  master  that  a  per- 
fect tiUe  can  be  made  to  the  purchaser  at 
the  time  of  making  such  report,  unless  the 
purchaser  has  been  matorially  injured  by 
the  delay.  B^,  ProL  Dutch  Church  v.  ifdtt, 
S2  D.  613. 

A  party  sued  for  specific  performance  of 
an  agreement  to  lease  lands  can  only  be  com- 
pellM  to  execute  a  lease  containing  the 
usual  provisions,  where  nothing  was  said  as 
to  its  terms,  at  the  time  when  the  agree- 
ment was  made.  JSaiom  r.  WhUaker,  44  D. 
686. 

Equity  ought  not  to  enforce  specific  per- 
formance of  a  contract  for  the  purchase  of 
lands,  when  the  vendor's  tiUe  is  derived 
from  snch  a  judicial  sale  as  has  been  pro- 
nounced unauthorised  and  illegal  by  the  ap- 
pellato  court     Toung  v.   BcUhbone,  84  D. 

Equity  win  not  compel  a  purchaser  to 
aooept  a  title  depending  upon  an  illegal  and 
invalid  sale  while  it  remams  open  to  review 
at  the  disoietion  of  a  conrt,  although  the 
judgment  nnreversed  might  be  conclusive 
•pon  the  party's  rights,    lb. 

*  See  also  Vsnsoa  amd  Pubchasbb,  Z7,6Sb 


A  vendee  acting  in  good  faith  will  not  be 
•compelled  to  accept  a  deed  aftor  the  time 
fixed  for  delivery  thereof  has  passed,  and 
circumstances  have  materially  changed,  and 
the  value  of  the  property  depreciate    /&. 

The  vendor  is  bound  to  convey  title  to 
land  which  he  sells  and  covenants  for  in  his 
\>bligation;  and  if  from  hia  neglisence  or  do* 
fault  the  titie  has  been  lost,  or  the  property 
becomes  encumbered  by  judgment^  taxes, 
forfeitore,  or  otherwise,  before  the  time  for 
conveyinff  the  same,  or  before  he  offers  to 
perform  his  contract,  or  before  a  resoiasioa 
of  the  contract,  he  cannot  insist  upon  per* 
formance  by  the  other  party  until  he  relieves 
the  title  from  such  subsequent  encumbxanca. 
Cooperr.  Tykr.  90  D.  442. 

Equity  will  not  compel  a  vendee  to  take 
an  imperfect  or  defective  titie,  but  a  pecuni- 
ary clu^ge  against  which  adequate  security 
has  been  given  does  not  constitoto  a  defect 
in  titie;  and  equity  will  enforce  tiie  agree* 
ment  to  convey  where  a  perfect  titie  can  be 
made  at  the  time  of  the  decree.  Brewtr  t. 
Herbert^  96  D.  682. 

Where  a  vendor  contracted  to  sell  a  house 
and  lot,  the  fact  that  at  the  date  of  the  con* 
tract  there  was  a  judgment  against  the  ven* 
dor  from  which  he  mul  entered  an  eppeal, 
and  given  bond  with  ample  security  to  pay 
the  amount  of  the  judgment,  with  costs,  in. 
case  he  should  fail  to  prosecute  his  appeal 
with  e£Pect,  was  held  not  to  constitoto  a  de- 
fect or  encumbrance  upon  the  title  which 
would  prevent  a  specific  execution  of  it.    lb, 

44.  Becovery  of  interest.  —  Where  a 
specific  performance  cannot  be  decreed,  the 
conrt  should  decree  the  repayment  of  the 
purchase-money  and  interest,  together  with 
the  value  of  the  lasting  improvements.  Jdki^ 
8lon  v.  Olaney,  28  D.  45. 

45.  When  compensation  in  damages 
will  be  a<Uudged.  —  A  bill  for  specific  per- 
formance of  a  parol  SAreement,  which  has 
been  denied  because  ox  failure  to  make  out 
a  proper  case,  will  be  retained  by  a  court  of 
equity  for  the  parpose  of  granting  compen- 
sation to  one  who,  in  faith  of  said  agree- 
ment, has  made  valuable  improvements,  and 
whose  remedy  at  law  is  incomplete.  Adctjf 
r.  Echols,  62  t).  225. 

Where  specific  performance  has  been  de- 
nied, and  compensation  allowed,  the  land 
may  be  charged  with  the  amount  ascertained 
to  be  due  to  the  complainant,  as  against  the 
vendor  and  his  representative8,'unless  some 
circumstances  render  such  a  decree  improper. 
lb. 

Upon  a  bill  for  a  specific  performance  of  a 
contract  for  the  conveyance  of  land,  if  the 
vendor's  title  is  doubtful  to  a  part,  the  court 
will  not  compel  him  to  ffive  land  out  of  the 
same  survev,  to  which  his  title  is  clear,  in 
lieu  of  the  land  sold,  but  will  ^ve  compen- 
sation in  daroages  for  that  portion  to  which 
the  titie  is  doubtful;  and  the  vendor  having 
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Miad  in  good  faith,  the  measure  of  oompen* 
■ation  is  the  price  paid  and  interest.  jCe^f 
T.  Bradford,  0  D.  656. 

Equity  will  not  ordinarily  deores  oompcn- 
sation  in  dMnages  to  a  party  who,  when  hs 
lUes  his  bill  for  speoinc  performanoe  of  a 
contract  for  the  oonveyanoe  of  land,  knows 
that  the  contract  oannot  be  specifically  per-' 
formed  or  decreed,  hat  will,  in  snch  case, 
leave  him  to  his  action  at  law  for  a  breach  of 
the  contract  ifcQueeii  ▼.  Oftotitoan,  64  D.  178. 

Equity  will  decree  specific  performance 
where  the  terms  of  an  agreement  have  not 
been  strictly  complied  witli,  or  where  snch 
terms  are  mcapaole  of  being  strictly  oom- 
plied  with,  if  there  has  not  been  gross  negli* 
sence  in  the  party,  and  it  is  conscientious 
uiat  the  agreement  should  be  performed, 
and  if  oompensation  may  be  made  for  the 
injury  occasioaed  by  the  non-compliance 
with  the  stoict  terms;  for  the  doctrine  of 
snob  eourts  is  not  forfeiture,  but  compensa- 
tion.   fTyiHi  T.  Oarkmdt  68  D.  190. 

Equity  has  jurisdiction  to  grant  oompen- 
sation in  all  oases  of  bills  for  specific  per- 
formance, though  denying  the  relief  sonffht 
by  the  bill,  but  should  exercise  it  only  under 
speeial  circumstances  and  upon  peooliar  equi- 
tiss.    Bider  v.  Ora^,  69  D.  136. 

If  the  wife  of  a  vendor  refuses  to  release 
.her  dower  in  land  contracted  to  be  sold  bv 
him,  and  the  vendee  is  willing  to  take  sacn 
title  as  the  husband  has  to  give,  he  nay  en- 
force the  performance  of  the  oontraot^  and 
have  an  aoatement  of  the  purchase-monev 
in  oompensation  for  the  right  of  dower  left 
outstanding.    Wriahi  v.  Timng,  70  D.  463. 

An  inohoate  right  of  dower  outstanding  is 
a  def eot  in  title,  and  an  encumbrance  upon 
the  estate,  but  its  value  is  susceptible  of 
aecurate  calculation,    /ft. 

A  court  of  equity  may,  in  oases  where  the 
party  is  not  entitled  to  specific  performance, 
grant  relief  by  decreeing  the  repavment  of 
the  money  expended  on  the  faith  of  the  con- 
tract.    Oreen  v.  Drummond^  1  R.  14. 

46.  Measure  of  damagee  in  lieu  of 
performanoe.  —  The  measure  of  compensa- 
tion upon  denying  a  bill  for  specific  perform- 
ance is  the  amount  paid  on  the  contract,  with 
interest,  when  there  is  no  defense  made  on 
the  merits.    Rider  v.  Oraif,  69  D.  136. 

The  measure  of  compensation,  if  the  loss 
is  not  impatable  to  the  vendor,  is  the  value 
of  the  land  at  the  date  of  sale,  with  interost 
from  the  time  the  purchase-money  fdll  dne. 
Bankiu  v.  Maxwell,  12  D.  431. 

SPEEDY  TBlAIs. 

Bight  of  aocused  to,  see  Trial,  122. 

BPEKDTHBIFTS. 

Vor  analogous  titles,  see   Gva&dzajt   and 
Wabd;  Imvamtb;  Insavb  PsBsoira 

X.   The  disability,  and  how  eetab- 


make  an  adjudication  of  a  spendthrift's 
ability  relate  back  to  the  time  of  the  com- 
mencement of  proceedings  sgainst  him; 
historv  of  legislation  upon  this  subject  given. 
Chandler  v.  Simmoni,  9u  D.  117. 

9.  InTaliditv  of  contracts  bw.  _  Un- 
der section  10,  chapter  109,  Qeneraf  Statutes 
of  Massachusetts,  1860,  ail  oontraets  of  a 
spendthrift,  except  for  necessaries,  and  aU 
sales  or  iransfers  of  property  made  by  him 
pending  prooeedinjn  against  him,  an  void; 
and  an  adult's  ratification  by  a  sealed  instru- 
ment of  a  oonveyanoe  of  real  estate  made  bjr 
him  while  a  minor  is  a  void  oontraet,  if 
executed  after  a  copy  of  a  complaint,  under 
section  9,  chapter  109,  of  sua  statutes,  to 
place  him  under  guardianship  as  a  spend- 
thrift^ and  of  the  order  of  notice  thereon, 
has  been  filed  in  the  registry  of  deeds,  and 
after  a  guardian  has  be^  app<nnted  by  tiie 
probate  court,  and  while  an  appeal  is  pend- 
ing in  this  oourtp  which  afterwards  affirms 
the  decree  of  appointment.  Chandler  v. 
Shmmtme^  93  D.  117. 

A  spendthrift  under  guardianship  cannot 
even  make  an  acknowledgment  that  will  take 
his  debt  out  of  the  statute  of  limitations; 
but  his  guardian  may  bind  the  ward's  estate 
by  such  an  acknowledgment,    ift. 

8.  Powers  of  the  gnuurdian. — A  guar- 
dian of  a  spendthrift  has  authority,  as  such, 
to  sell  trees  standing  on  his  ward's  land,  and 
may  receive  the  money,  or  take  notes  tiiere- 
for,  payable  to  himself.  Thampmm  v.  Board' 
fnan,  18  D.  684. 

The  ward  cannot,  after  the  guardianship 
ceases,  discharge  such  notes;  more  especially 
if  the  ward  is  mdebted  to  the  guardian  for 
advances  made.    lb. 

If  none  of  the  timber  had  been  taken  doiN 
ing  the  guardianships  and  after  its  termina- 
tion the  ward  had  refused  to  allow  it  to  be 
taken,  such  facts  might  oonstitute  a  good 
defense  to  an  action  on  the  note.    /&. 

The  guardian  of  an  adult  may  avoid  any 
conveyance  of  property  executed  by  his  ward 
while  a  minor  which  might  be  avoided  by 
the  ward  himself  if  capable  of  exercising  the 
right;  or  where,  after  he  is  of  full  age/he  is 
unable  to  exercise  his  privilege  by  reason  of 
mental  or  legal  incapacity.  Chandler  t.  Sim* 
moM,  03  D.  117. 

A  deed  obtained  by  undue  influenos^ 
thouffh  voidable  only  by  the  party  wronged, 
may  be  avoided  by  a  guardian  afterwards 
appointed.    lb> 

BPiBiTtJous  iiiaxroBa. 

See  Iktoxicatino  Liquoss. 


ProteotioB  of  properW  in,  see  WATsaoouBsm 
16. 

STAGE  PB0FBIST0B8. 


liahed.  ^It  is  competent  for  a  statute  to  |  At  common  carrier^  see  Oabbibbs,  4»  61«  811 


STAKEHOLDERS — STATES. 
Index  to  Notes  la  Amarleaik  P— Irtoni  and  Amorlonn  BopoHf. 

Ma$tdamua  to  officers  o^ 
Bi|)iti  and  liabilitiM  0^  see  WAOXBfl»  6^  7. 

BTAI.B  BBKANBa 

How  regarded  in  oqnity,  see  Ldotatiokb  Of 
AcnovB,  68w 


Under  internal  revenue  laws,  ceo  R■▼■ll1^^ 

8TABB  BEOIBIB. 
Dioetriao  o^  lee  Covvn,  11. 

8TATB  OOUBTB. 

Oonfliet   of    jnriadiotion    between    fedend 

coarti  and,  tee  Habkas  Ck>BFU%  Z 
Jvriadiotion  of,  over  offense  of  oonnterfeii* 

ing,  see  CouHTXRniTiNO,  1. 
Of  ofiginal  jnrisdietion,  see  Ooobts,  IIL 
Power  of,  to  enforce  liens  npon  vesssk,  see 

Shifpiko,  62. 
Frecedenoe  between  federal  oonrts  and,  see 

JvuBDionoH,  10. 
flnits  by  or  against  national  banks  in,  see 

Eaves  and  Baxkino,  78. 

STATE  JJLWB. 
Adoptiai  o^  in  federal  oonrts,  see  Oomcn, 

Qtring  Usns  npon  vesseli,  ralidity  o^  see 

Shiffuvc^  61« 
Rslativo  to  OSes  and  trusts,  see  TRVsn^  SSL 

STATE  07  DEKAHD. 

Vom  and  requisites  o^  see  Fuuldjxq^  IS-SD. 

STATE  FAFEB8, 
As  oridence,  see  Svidsnob,  222. 

STATEEmKT  07  7A0T8. 

In  oonfsssion  of  judgment^  see  Jvdoiomt, 

148. 
On  appeal,  see  Afmul,  99. 
Ott  writ  of  eiTor,  see  Srbob,  18w 

STATES. 

[Includes  deelsioni  relative  to  tbe  several 
stales  as  memben  of  the  oonfederstlon  consti- 
tuting the  Union;  their  powers  and  sovereignty; 
eomlty  between  them;  deaUngs  between  state 
and  eitisen;  the  state's  priority;  actions  by  or 
agiUnst  a  state,  etc] 

Auditors  of;  see  Omenta,  68. 

Ouinot  surrender  foreign  fugitives,  see  Ex* 

TBADinOH,  3. 

Eztnulition  between,  see  Bxtbadriov,  IL 
Insolven47  laws  o^  have  no  eflEeet  outside  of^ 

see  iMSOLTuroT,  4,  5. 
In  what,  to  indiot  for  murder,  see  HoiC7Cii>% 

18. 
Judicial  notice  of  laws  of,  see  Btidvhc^  14, 

18. 
Jurisdiction  as  affected  bj  boundaries  ol^ 

see  Jubudioiiox,  8. 


Tolnmo  I* 

MAin>AMIT% 


12,13. 
Power   of,  to   control   law  merchant. 

Bills  ahd  Kons,  237. 
Powers  of,  in  relation  to  regnlatioiis  of  com* 

merce,  see  CoioiXRCS,  3. 
Powers  of,  over  navigable  rivtr%  ■••  Nati* 

OATION,  4. 

Powers   of,   regarding    patent   rights^    see 

Patimtb,  1. 
Powers  of,  respecting  tbe  militia,  see  Mxli« 

TIA,  1. 

Powers  of,  to  regulate  fisheries  see  Fish- 

■BIB8,  8. 

Powers  remaining  in,  see  CowwrrruTioOT,  7. 
Belinquiibment  ny,  of  right   to  tax,  se« 

Taxus,  20. 
Secretary  of,  see  Omcsus,  67. 
Set-off  in  actions  against,  see  SKr*orr,  28. 
State  csnals,  see  Cakals^  4. 
Statutes  of,  as  evidence,  see  Evmxzrc^  218. 
Stealing  in  one,  and  carrying  into  another^ 

see  Laboxmt,  16. 
Suit  pending  in  one  state,  when  abates  suift 

in  another,  see  ABATimNT,  3. 
Title   of,    to    public    lands,    see    Publio 

Lands,  2. 
Treasurers  of,  see  OmosBS,  69. 
Validity   of   statutes   of   confedurats^    se« 

Wab,27. 
What  statutes  are  within  polioe  power  of^ 

see  Statutkb,  28, 
When  entitled  to  writ  of  error,  see  Ebxob, 

36. 

1.  General  nature  of  the  oonMLera* 
tion  of  states.  — The  union  of  states  is 
perpetual  and  indlMoluble,  and  no  state  has 
the  right  to  secede  therefrom.  C^onoe/y  v, 
Bailey,  96  D.  360. 

SI.  Admission  into  the  T7nion.  —His 
territorial  courts  of  Wisconsin  were  in  ex* 
iitence,  and  judgments  could  be  rendered 
by  them,  after  tbe  adoption  of  the  state  con* 
satntion,  and  before  its  approval  by  Con« 
gross  and  admission  of  the  territo^  as  a 
sUte.    How  V.  JTone,  64  D.  162. 

The  territorial  officers,  on  the  admission  of 
Kansas  as  a  state,  became  ad  interim  state 
officers.  They  could  do  no  act  prohibited 
bv  the  constitution  to  regulate  state  officers 
of  like  functions,  but  were  not  obliged  to 
follow  the  mode  of  procedure  in  tho  trans* 
action  of  public  busmess  prescribed  for  the 
regular  officers  of  the  state  government. 
State  V.  Hiieheoek,  81  D.  603. 

The  territorial  leffislature,  being  in  sessiou 
when  the  act  of  admission  was  passed,  had 

Sower  to  continue  in  the  discharge  of  the 
nties  of  that  department  until  superseded, 
according  to  the  mode  of  procednre  pre* 
scribed  m  the  organic  act,  and  the  laws  so 
psflssd  were  valicJt  provided  they  were  not 
m  conflict  with  the  coostitntion  of  the 
United  States  or  the  state.  /&. 
Missouri  was  admitted  into  the  Union,  and 
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tMogniied  M  ODA  of  the  statea,  on  the  wmiob 
larins,  and  with  the  same  powen»  as^  the 
eriginal  statee*  Her  adnuBsion  waa  a  dixeet 
and  poeitive  dedaration  that  her  eooatita- 
tion  was  republican  in  form,  and  not  inooa- 
sistent  with  the  constitution  of  the  United 
States.  She  reserved  the  exclusive  right  to 
alter,  amend,  or  abolish  her  constitution 
whenever  her  people  mi^ht  deem  it  neoea* 
sary  for  their  safety  and  happineas.  Blair 
V.  Bidgel^,  97  D.  248. 

8.  Powers  reaerved  to  the  statefl.  — 
The  commonwealth  has  succeeded  to  so  mnoh 
of  the  prerogative  of  the  king  aa  belonged 
to  him  aa  paren$  patfiak  Com,  ▼•  BeUdwhif 
26D.  83. 

The  state  may  reaerve  the  right  to  ezeonte 
and  serve  prooesa  in  any  territory  which  she 
may  oede  to  the  United  States*  State  w, 
JHmkk^^D.  197. 

A  state  has  the  same  undeniable  and  un- 
limited jurisdiction  over  all  persons  and 
things  within  its  limits  as  any  foreign  nation, 
unless  such  jurisdiction  was  withheld  or  lim- 
ited by  the  federal  constitution.  Chaneelif 
V.  BaUey,  95  D.  350. 

The  respective  powers  and  duties  of  the 
national  and  of  the  state  governments  stated. 
Cbm.  V.  Kimball,  35  D.  326. 

4.  BovereigxLtjr  ia  that  i^blio  authority 
which  commands  m  civil  soae^,  and  orders 
and  directs  what  each  citiaen  is  to  perform 
to  obtain  the  end  of  its  inatitution.  dhancdg 
T.  Bculeff,  95  D.  350. 

Bights  which  are  a  part  of  state  sover- 
eignty, oonferred  for  public  good,  cannot  be 
lost  by  disseisin.  Trtal  v.  Lord,  66  D. 
298. 

5.  Oomi^  between  states  — Oonflict 
of  laws.  —  The  penal  laws  of  one  state  can 
hare  no  operation  in  another  state;  they  are 
strictly  local.  Seome  v.  CanJUH  7  D.  467; 
Dkkton  V.  Dickton,  24  D.  444. 

Ko  principle  of  comity  among  neighboring 
communities  can  be  extended  to  give  force 
and  effect  to  tiie  penal  laws  of  one  society  in 
the  territory  of  another,  nor  of  one  of  the 
states  of  the  American  Union  in  another. 
Dickson  v.  Dickson,  24  D.  444. 

Nothing  iu  the  law  or  comity  of  nations 
requires  uie  courts  of  one  state  to  ^ve  effect 
to  the  law  of  another  state  which  is  in  dero- 
gation of  the  former's  laws,  and  in  violation 
of  rights  that  have  vested  by  force  thereof. 
McLean  v.  Hardin,  69  D.  740.  S.  P.,  Jia/ior- 
nor  V.  Hoot,  48  D.  706;  Boehev.  Washington, 
81  D.  376;  Donovan  v.  Pildier,  25  R.  634. 
And  in  the  conflict  of  laws,  when  it  must 
often  be  a  matter  of  doubt  which  shall  pre- 
vail, the  court  which  decides  will  prefer  the 
law  of  its  own  country  to  that  of  the  stran- 
ger.   Smiik  V.  McAtee,  92  D.  641. 

Comity  is  overruled  bv  poeitive  law,  and 
it  is  only  in  the  silence  of  an^  particular  rule 
affirming,  denying,  or  restraining  the  opera- . 
lion  of  foreign  Uws  that  courts  of  justice  | 
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presume  a  taeit  adoption  of  them  by  theif 
own  government.    iK 

Ocmrta  of  a  state  hare  perfeet  jnrisdiotioii 
over  all  personal  property  aa  well  as  real, 
within  its  limits,  belongmg  to  a  married 
woman,  and  they  have  a  right  to  protect 
both  from  the  debts  of  the  husband;  if,  there- 
fore, the  legislative  enactments  of  one  state 
in  regard  to  the  property  of  the  wife  conflict 
with  the  lawa  of  another  state  in  which  the 
husband  and  wife  are  domiciled,  it  cannot  be 
made  a  question  in  the  courts  of  the  former 
which  shall  prevail;  but  where  there  is  ne 
oonatitutional  barrier,  these  courts  are  bound 
to  observe  and  enf oroe  the  statutory  pro- 
visions of  their  own  state.    lb, 

A  cause  of  action  accruing  in  Iowa,  nnder 
a  statute  rendering  railway  oorporatiooa 
liable  to  their  employees  for  injuries  by  the 
negligence  of  their  oo-employees  in  the  op- 
eration of  sach  railway,  may  be  enforced  m 
Minnesota,  although  there  is  no  oorrespond- 
ing  statute  there.  Henriek  v.  MkmeaipotU  He 
^yCo„  An  R.  771. 

I)ef  endant's  dog,  owned  and  kept  in  Massif 
chusetts,  strayed  into  an  adjoining  atate,  and 
bit  plaintiff.  In  action  of  tort  in  Massschn- 
settis  for  the  injury,  there  waa  no  evidenoe 
that  the  statute  of  stt<^  adjoining  atate  made 
the  injury  aotionable,  nor  was  it  proved  that 
the  defendant  had  knowledge  tnat  his  dog 
waa  accustomed  to  bito  mankind,  and  there- 
fore liable  at  common  law.  HdA,  that  the 
aotion  would  not  lie^  althea|^h  the  atatnto  of 
Blassaohnsetts  gives  an  action  for  such  in- 
juries within!the  state.  Le  Fored  v.  Tobnamt 
19IL400. 

An  aotion  waa  broncht  in  New  York,  to 
render  a  stookholder  of  an  Iowa  oorporatioa 
individually  liable  for  a  debt  of  the  ooipor^ 
tion  on  account  of  the  failure  to  file  the 
articles  of  incorporation  in  the  office  of  the 
secretary  of  state,  as  required  by  the  Iowa 
law  in  the  case  of  all  corporations  except 
railroad  companies.  The  statute  provided 
this  remedy  after  execution  ahoald  be 
returned  unsatisfied  against  the  oorporatioo. 
The  Iowa  supreme  court  in  a  similar  aotion 
against  another  stockholder  of  the  same  cor- 
poration had  held,  by  a  divided  court,  after 
the  commencement  of  this  action,  that  the 
filing  was  not  requisite  because  the  corpora- 
tion in  question  was  a  railroad  company.  No 
payment  had  been  obteined  against  the  oor- 
poration.  Held,  that  thia  action  could  not 
be  mainteined.  Jeeausp  v.  Carnegie^  36  Rb 
643. 

6.  Actions  by  or  against  states.  —  1. 
By  a  state,  —  One  stete  of  this  Umon  maT 
sue  in  the  oourto  of  any  other  state  thereof. 
StaU  V.  Woram,  40  D.  378;  Spemter  v.  Broeh^ 
wsu,  13  D.  616. 

A  stete,  as  a  political  corporation,  haa  a 
rights  independent  of  any  stetotory  provis- 
ion, to  institote  a  suit  in  any  of  her  courts, 
whether  it  be  required  by  her  pecuniary  i» 
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toests  or  the  general  pnblio  welfare.  PttmU 
r.  BL  Louis,  &  D.  839. 

A  salt  the  sabject  of  which  is  local  miut 
be  commenced  by  the  state  in  the  oonniy  of 
its  locality,  nnleas  a  special  statute  author- 
lies  it  to  be  commenced  elsewhere.    lb. 

The  state  is  the  real  plaintiff  where  the 
treasorer  sues  and  recovers  Judgment  for  its 
use.    Com.  v.  BaldwiH,  26  D.  33. 

In  a  civil  action  brought  by  the  people  of 
the  state  against  allegea  conspirators,  to  re- 
cover money  fraudulently  obtained  from  a 
munioipal  corporation,  — held,  that  the  cor- 
poration, and  not  the  state,  was  the  proper 
party  plainti£    People  t.  Ingerwll,  17  R. 

The  proper  party  to  maintain  a  civil  action 
for  a  tort  or  wrong  to  property  is  one  who 
as  trustee,  special  property  man,  bailee,  or 
general  owner  has  been  pecuniarily  dam- 
aged; and  the  state  cannot,  any  more  than 
a  private  individual,  maintain  a  dvil  action 
for  the  recovery  of  money,  except  upon  proof 
ef  title.    lb. 

The  relation  of  principal  and  agent  does 
not  exist  between  the  state  and  municipal 
corporations  in  respect  to  the  exeroiBe  of 
corporate  functions;  and  money  raised  by 
municipal  corporations  for  corporate  pur- 
poses,  out  fraudulently  obtained  by  wrong- 
doers^ does  not  belong  to  the  state,  either  m 
the  capacity  of  trustee,  principal,  or  owner, 
and  cannot  be  sued  for  hj  the  state  without 
express  legislative  authontv.    lb. 

2.  Against  the  state.* —  The  sovereign  can- 
not be  «ned  unless  by  its  own  consent. 
BmaakerY.  Borden,  63  D.  130;  Untied  SUttee 
T.  Mwrdoek,  89  D.  651;  or  unless  there  is 
an  enactment  of  the  legislature  providing 
the  manner  and  in  what  courts  she  may  be 
sued.  DMne  v.  ffarvie,  18  D.  194.  The  rem- 
edy of  a  party  upon  a  contract  with  the 
state  is  by  an  appeal  to  the  legislature,  who, 
it  is  fair  to  presume,  will  make  provision  for 
its  full  execution,  and  do  ample  justice  to  the 
part/  with  whom  it  mAv  have  contracted. 
Mitiigm  State  Bank  v.  HasHnge,  41  D.  649. 

A  state  is  not  embraced  by  an  act  made  to 
operate  between  individuals,  unless  such  in- 
tention is  apparent  in  the  act;  and  an  act 
subjecting  the  debts  due  a  judgment  debtor 
to  his  creditors  does  not  embrace  a  debt  due 
by  the  state.     Dwme  v.  Harvie^  18  D.  194.t 

A  state  cannot  be  made  a  sanushee,  nor 
can  the  aaditor  and  treasurer  m  made  par- 
ties to  a  suit,  in  place  of  the  state,  to  obtain 
a  warrant  snd  money  from  the  treasurer. 
lb. 

A  creditor  of  the  state  cannot  be  com- 
pelled, by  bill,  under  the  act  subjecting 
eboees  in  action  of  a  debtor  to  the  satisfac- 
tion of  his  creditor's  judgment,  to  assign  his 

*  Actions  sgalnst  the  sovereign,  see  nots^  IS  D. 

it7-«19. 

t  Sovereign  or  state  not  bound  by  gsneral 
words  in  stetutes.  see  note^  16  D.  a8(H«a. 


warrants  on  the  treasury,  or  otherwise  transt 
fer  the  demand  to  his  creditor.    lb. 

A  demand  on  the  state  is  not  a  chose  in 
action  within  the  statute  mentioned.    lb. 

Creditors  of  a  state  have  nothing  to  rely 
npon  except  her  good  faith,  and  she  has 
equally  the  power  to  postpone  the  time  of 
payment  or  to  refuse  to  pay  at  aU.  Huneaker 
V.  Borden,  63  D.  130. 

One  has  no  right  to  a  remedy  against  the 
government  or  a  subdivision  thereof  which 
cannot  be  taken  away  by  the  government. 
76. 

A  state  can  neither  be  sued  nor  be  in* 
dieted;  but  such  inmiunity  does  not  pass  to 
the  vendees  of  her  property  or  rights.  />el* 
aware  Divinon  Canal  Co.  v.  Cbm.,  100  D.  670. 

The  constitution  of  Alabama  provided  that 
''  suits  may  be  brought  against  the  state  in 
such  courts  as  may  be  by  law  provided." 
The  legislature  made  provision  accordingly, 
by  a  statute  which  was  afterward  repealed. 
ffeU,  that  the  repeal  was  constitutional,  and 
abated  pending  suits.  Exparte  Alabama,  23 
R.  667. 

7.  Priority  of  thi&  state.  —  If  the  stata 
take  a  particular  security  or  mortsage,  it  is 
not  thereby  deprived  of  its  general  priori^ 
in  oases  to  which  it  is  entitled  by  law. 
Lenoh'  v.  Winn,  6  D.  697. 

The  commonwealth  is  not  bound  by  a  stat- 
ute limiting  liens  of  Judgments  to  a  certain 
K tried,  if  not  named.  Com,  r.  Baldwin,  26 
.88. 

The  state  has  no  priority  to  the  payment 
of  its  debts,  by  virtue  of  the  act  giving  such 
priority  to  the  lord  proprietary  of  Maryland, 
that  act  being  confined  to  the  proprietary 
and  his  heirs,  and  not  being  in  existence  at 
the  time  of  the  Revolution.  State  v.  Bank  <if 
Maryland,  26  D.  661. 

By  virtue  of  the  common  law,  Maryland 
has  priority  in  the  payment  of  its  debts,  in 
the  course  of  the  distribution  of  the  debtor's 
property,  where  an  individual  creditor  has 
no  antecedent  lien.     lb. 

The  priority  of  the  state  is  lost  by  the 
valid  assignment  of  the  debtor's  (a  banking 
corporation's)  property  in  trust  for  the  equu 
benefit  of  all  its  creditors;  and  the  state  can 
only  come  in  with  the  other  creditors.    lb. 

8.  Bealingrs  between  state  and  citi- 
zen. —  A  state  is  a  corporation,  and  as  such 
may  be  the  payee  of  a  note.  State  yr,  Woram^ 
40  D.  378. 

Where  a  state,  by  an  express  act,  ratifies 
an  agreement  made  by  its  officers,  except  a 
condition  subsequent  contained  therein,  and 
takes  possession  of  the  property  under  such 
agreement,  it  is  a  ratification  of  the  whole 
agreement^  the  exception  being  nnU  and 
void,  and  is  not  a  breach  of  that  condition* 
Ifie^ofi  State  Bank  v.  Haetinae,  41  D.  649. 

A  state  has  power  to  make  a  contract 
which  shall  bind  it  in  future.  State  T.  Bank 
(/Smyrna,  73  D.  899. 
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A  etate  nndoabtedly  bM  oapecity  to  take 
by  deed  or  dariMt  and  a  releaee  to  it  by  a 
gr«ntee  of  land  wUl  be  operatiTa  and  effectual 
to  divert  the  title  of  the  grantee.  DOan  ▼. 
MUkr,  78  D.  671. 

A  state,  when  it  enten  Into  a  eontraet 
with  its  eitiieni,  can  daim  no  exemption 
from  the  nilee  of  law  applicable  to  oontraets 
between  indiTidnalt.  All  acta  which  relate 
to  the  oontraet^  and  aU  declarations  of  agents 
which.  In  the  case  of  a  dtiaen,  would  a£Eect 
t^  oontraot^  must  be  held  as  in  like  manner 
affecting  a  oontsact  made  by  the  state.  Pol* 
Ion  V.  OUmer,  94  D.  665. 

When  the  state  breaks  its  contract^  duly 
■Mtde  by  its  anthoriaed  acrents  for  the  oon- 
atmction  of  a  miblic  worK,  it  is  liable  for 
woi^MtiTe  profita.  Dmoldi  y.  Suae,  42  R. 
277. 

With  a  riew  to  raidng  a  rerenue,  a  state 
atatute  required  the  inspection  of  tobacco^ 
and  the  storing  of  it  in  the  state  tobacco 
warehouasa  for  that  parpoaes.  The  plaintiff 
atored  his  tobacco  in  conformity  with  that 
law,  and  while  so  atored  it  was  destroyed  by 
Are.  The  plaintiff  was  enabled  by  special 
leave  of  the  l^islatnre  to  sue  therefor.  He 
brought  action  therefor,  alleging  that  the 
loss  occurred  through  the  negligence  of  the 
state.  HM,  on  demurrer,  that  there  was  no 
eontraet  or  obligation  on  the  part  of  the 
state  to  keep  the  tobacco  safe,  and  that  the 
•tate  was  not  liable  for  the  Ices  as  bailee,  or 
in  any  other  capacity.  Jf  core  v.  Moryltmd, 
S8a.48S. 

0.  State  bonds.  —Under  an  aet  of  the 
legislature,  bonds  of  the  state  were  issued  to 
imise  money  to  be  used  in  the  purchase  of 
lands  to  be  sold  to  settlers  thereon,  and  the 
interest  on  tiie  purchase-monev  of  the  lands, 
when  sold,  to  be  applied  by  the  state  trees- 
wer  to  the  payment  of  the  interest  on  the 
bonds  issuedT under  the  act.  ffektt  that  the 
aet  eonstitnted  part  of  the  eontraet  with 
the  holders  of  the  bonds,  and  that  the  state 
had  no  right  to  divert  the  fund  arising  from 
the  interest  on  the  purchase-money  of  the 
land  froon  the  payment  of  the  interest  on 
anch  bonda.  When  the  state  borrows  money 
en  bonds  issued  by  it  for  that  purpose,  and 
pledges  a  certain  fund  for  the  payment  of  the 
mtenst  to  accrue  thereon,  such  pladge  is  a 
part  of  tiie  contract  with  the  holders  of  the 
Donds,  and  the  state  has  no  right,  under  the 
constitution  of  the  United  States,  to  imfMur 
the  obligation  of  the  contract  by  diverting 
the  fundte other  pnrpoaea.  State  t.  Oardtma, 
28  E.  276. 

BTATX'B  iSViDENOB. 

Bights  of  aooomplioe  who  teatifiea  for  the 
atats^  aee  AoaMaimiM,  eto.,  14. 

STATIOirS. 

Duty  of  railroad  oompany  as  to  mMj  oC  aee 
RiTLaoAP  CoKFAvni^  70. 


STATU  auo. 

Putting  adverse  party  in,  on  disaflbnmnee  ef 

contract,  see  iHVAMra,  30. 
Putting  other  party  in,  on 

CoHT&aon,  144;  SiO^ia,  100. 


aee  P. 


STATUa 

Of  illegitimate  children, 

Cmu),  10. 
Of  Indians,  see  Indians,  1. 
Of  infants,  see  Invantb,  1. 
Of  slaves,  vee  Slawbt,  2. 
Of  the  Confederate  States,  see  Wax,  SS. 

8TATUTB  07  7BAUD8. 

Bflfoet  o^  on  auction  salss,  see  Auonoir.  8. 
Effect  of,  on  oontracts  for  sale  of  had, 
VbiDOE  Ain>  PUBOBAaXB,  1-12L 

Effect  of,  on  contracts  sought  to  be  enfovsed, 
see  SPBomo  PmouiAiiai,  17-22. 

Effect  of^  on  execution  salsi^  see  Ezbodtiihl 
04. 

Effect  of^  en  marriage  settlements,  see  I£aa> 

BXAOS  An  DZTOBCI,  20. 

Bffdot  o^  on  transfers  of  crops,  see  CafOtM,  & 
How  plsaded,  see  Plbading,  35. 
Requirements  oC  ganerally,  see  Oqvikaoi% 

m. 

Requirements  o^  aa  to  sales  of  chattda,  aee 

Salis,  16-24. 
Requirements  of,  respecting  guarantiee  aee 

GVAftABTT,  XL 

gXATUTB  OV  LUKXTATZOVIw 
See  LiMRATioira  ov  AonoML 

8TATUTJB8. 

nneludes  the  enactment,  constttuttoBaUty, 
interpTetation}  sad  operatloB  of  sets  of  the  Intia 
latare:  and  also  how  they  may  be  amended  er 
revised,  and  rules  relative  to  their  repeal  and  t^ 
vlvaL  For  statutes  bearing  upon  parncnlar  su^ 
)eots,  see  the  titles  of  the  subjects  Ln  questicsL] 


Abolishing  dower,  see  Downt,  82. 
Abolishing  imprisonment  for  debt^  see 

BHT,  8w 

Affecting  trial  b^  Jury,  see  Tua^  110* 
Aa  meana  of  evidenceb  aee  EviDSira%  214- 


Aa  to  interstate 

noN,  7. 
Aa  to  obaervanoe  of  Sunday,  aee  Sabbath* 

BBBAKDIO,  1. 

Aa  to  removal  of  oanaa%  aee  Rbkotal  Of 

Gausbs. 
Aa  to  weiffhts  and  meaaare%  aee  Wbiokh 

AND  MBASVRn,  % 

Authoriaing  salea  of  deoedaitt'a  land,  see 

BXBOUTORa  AND  Al>MINBnmATOB&,  48. 

Authoriaing  salea  of  ward*a  landa,  aee  Ovaji> 

DIAN  AND  WaBS^  20. 

Autiiorising  searches  for  liquors,  see  Ibtoz^ 

OATINO  LIQUOB8,  4. 

Civil     damage    laws,    aee     iBTonoAinM 
LiqvoB^  n. 
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Iiid«s  to  Vo«M  te 


Conoemixig  lioenM%  ooMtitntiopality  o^ 

LlCXH8B»  7. 

Concerning  tr»d«-aMrk%  MeTKAD»-iU]au»l . 
Constitatianality  of  «zdM  Uw%  too  Imrozx- 

Gonstitationality  of   poor-Uwi,  mo  Foox, 

Ota,  L 
Containing   grants,    interprotation   ol,  too 

Gkabti^  11. 
Contraota  prohifaitod  by,  aeo  Goimucfa,  03. 
Creating  hen%  oonotmotioii  cif  aoo  Maciuir* 

lo'g  Lour,  1. 
Cnrinff  defects  in  marriod  woman's  aoknowl* 

oJgment   of  deed,    see  Acxhowlsdo- 

MXNT,  17. 

Effect  of  foreign,  ciTing  liens,  see  Iomku,  13. 
Enforcing  college  discipline,  see  Collxois,  3L 
Exempting   property   from  ezeoation,  see 

ExxounoN,  IftS. 
Exempting    property   from    taxation,    see 

Tlxxs,2a-1». 
following  words  ol^  ia  Indictment^  see  Iv- 

DIOTMBNT,  18. 

Vor  the  protection  of  fish,  see  FuHSEm,  i. 
Qiving  action  for  negligently  causing  death, 

see  KaoUttBroi,  SS. 
H«w  to  be  pleaded,  see  PUABnro^  7. 
Twposing  restrictions  on  marriage^  see  Mab- 

miAaS  AHD  DlTOBOl,  2, 

Tmpoeing   taxes^   constitntionality   of^   see 

Taxss,  3. 
In  relation  to  nuUtaiy  boontie^  see  Bow- 
ma^  1. 
Insolvent  lawi^  seo  LraoLTXHOT,  1-fi. 
Legal-tender  acts,  see  TurssB,  22,  A 
limiting  carrier's  liability,  see  Casbubi 
Limiting  time  within  which  acts  mnst  be 

done,  see  Too,  8. 
ICarried  women's  aoti^  see  Hubbaitd  akd 

WiWE,  41-M. 
Of  Conf edemU  Statesb  validity  o(,  seo  Was, 

S7. 
Of  43  Eliabeth,  see  CiLiBmii,  Z 
Of  limitations^  see  LnaxATioMi  ov  AennnL 

1-4. 
Of  limitations^  offset  of  war  on,  see  Was, 

34. 
Of  the  states^  relativo  to  uses  and  trusts^  see 

Tsvin^  21. 
P^esnmptions  rslatlTe  te^  see  BfUMDiai,  88^ 

34. 
Qnalitying  husband  and  wife  as  witnens% 

see  wmrxaui,  66. 
Begnlatlng  drainage,  see  DBAiir%  4. 
Regolating  practice  of  medicine^  seo  pHm- 

GZARB  AKD  Sl7BOXON%  8. 

BoUtiTe  to  conreyanoes  ia  frand  of  oreditovs, 
see  JfRAUDULiar  OovTXTAMon,  2. 

BoUtiye  to  ooorts^  oonstitationality  o^  see 
Cousn,  1. 

BelatiTc  to  deaoent,  see  Dbsoiht,  1,  2, 

Relativo  to  diasolntion  of  ooiporartion%  see 
ComroBAnoHs,  167. 

BaUtivo  to  eminent  domain,  aeo  SmnDnr 

DOXAIH,  8. 

BelatiTo  to  f  eny-bontsb  see  FBBBn%  IQi 


8101 
Tolamo  1» 

Relative  to  going  armed,  see  Gohobalbb 

WsAPOira,  2. 
BelatiTe  to  homesteads,  constitutionality  o^ 

see  HoiCBBTmAOB,  1,  2. 
Biolative  to  local  improvements,  see  Munci* 

PAL  CORFORATIONd,  40. 

Belative  to  mesne  profits,  see  EjienciMT, 

51. 
Relative  to  rape,  construction  of,  see  Ran^  1, 
Relative  to  slaves,  see  Slatxrt,  3. 
Relative  to  trial  by  jury,  see  Trial,  Z 
Relative    to    trusts,  requirements   of^    seo 

TRCT8T3,  17-23. 
Rendering  parties  and   persons  interested 

competent  to  testify,  see  WmrsBSES,  38. 
Respecting  railroads,  see  Railboad  Cokfai* 

NIM,  2,  3. 
Restricting  right  to  vote,  see  ELicnoHi,  % 
Taxing  travel,  validity  of,  see  Taxss,  16. 
To  suppress  gaming,  validity  o(  see  Oam* 

mo,  1. 
WhSrt  lapse  of  time  bars  actions  under,  seo 

LmiTATiom  ov  Aonoiia,  46. 
When   judicially   noticed,    see   Bvxi»c& 

14-16. 
When  void  as  regulations  of  commerce^  seo 

COMMXIIOI,  4-10. 

L  How  Efaotidl 
n.  CoNsrrnrnoNALmr;  TALmmr. 

nii    iNTXBPRBTATIOir  AKD  EfVSCX. 

^       rv.  RiPBAL,  Ain>  ITS  Emox. 

L  How  Enaotkd 

X.    General  ralee^*— A  oonstitntional 

provision  that  no  bill  shall  become  law  until 
read  on  three  several  daya  in  each  house  of 
the  general  assembly  does  not  contemplate 
that  everythins  whioh  is  t9  become  law  bv 
the  adoption  of  such  bill  shall  be  tiius  reai 
Dew  V.  CumUnghnm^  65  D.  362, 

A  constitutional  provision  prescribing  the 
style  of  laws  will  not  invalidate  a  body  of 
laws  not  themselves  in  such  style,  if  the  bill 
by  which  thev  were  adopted  pursued  the 
prescribed  style,    ift. 

If  a  law  has  been  regularly  promulgated 
according  to  the  forms  of  the  ooostitution, 
its  invalidity  will  not  be  examined  or  passed 
upon  by  the  judiciary  on  alleged  irregulari* 
ties  or  informalities  oommittML  1^  the  gen« 
oral  assembly  in  passing  it,  nor  will  ^rol 
evidence  be  received  to  show  that  tiie  gen- 
eral assembly  have  not  complied  with  the 
requirements  of  the  constitution  in  passing 
it.  Louisiana  State  Lottery  Oo.  v.  jRi^urnXf  9 
R.602. 

Every  substantial  part  of  a  proposed  enact- 
ment is  a  ''bill,**  within  the  constitutional 
sense  of  the  term,  and  must  pass  through  all 

*  Power  of  ooHits  to  receive  evidence  to  de* 
termine  whether  itatutes  were  properly  enacted, 
see  note,  61 D.  616-428. 

Sufflciency  of  sucli  evidence^  see  notes,  SI  D. 
ei6-628;  86  D.  886-864. 

Presumptions  with  respect  to  legality  of  en- 
actment of  statute,  lee  note*  88  D. 


tI04 


STATUTES,  L 


Vor  Index  to  Note«  In  Amerleaa  Decisions  nnd  Ammrieuk  Aeportt,  •••  Tdl 

the  constitiitioiial  stages  of  enactment  before 
it  beoomes  law.    State  y,  Piatt,  16  K  647. 

9.  The  necemary  vote— Authentica- 
tion.  —  A  majority  of  all  the  members 
elected  to  either  branch  of  the  general  as- 
sembly must  concur  in  the  final  passage  of  a 
l^  under  the  constitntion  of  Illinois,  in 
order  that  it  shall  become  a  law.  Spangier 
r,  Jac^,  58  D.  671. 

The  vote  must  be  taken  by  ayes  and  noes 
and  entered  on  the  journal,  on  tne  final  pas- 
sage of  a  bill  by  either  branch  of  the  general 
assembl]^.    lb. 

In  Ilunois,  a  bill  signed  by  the  president 
of  the  senate  and  speaker  of  the  house,  and 
approved  by  the  ^ovemor,  would  be  conclu- 
sive of  its  validity  and  binding  force  as  a 
law,  except  for  the  constitutional  provision 
requiring  that  all  bills,  before  they  can  be- 
eome  laws,  shall  be  read  three  several  times 
In  each  house,  and  shall  be  passed  by  a  vote 
of  a  majority  of  all  the  memoers  elect.  /Vo- 
pUexreL  £ames  v.  Stame,  85  D.  348. 

The  act  of  1855  for  compensating  parties 
whose  property  may  be  destroyed  l)v  mobs 
and  riots  is  not  nnconstitntional,  under  see- 
tion  14,  artide  7,  of  the  New  York  constitu- 
tion, because  it  was  not  passed  when  three 
fifths  of  the  members  elected  to  each  house 
were  present.  The  article  of  the  constitu- 
tion relates  to  the  state  finances,  while  the 
act  of  1855  does  not  impose  a  tax  of  any 
kind.    DarUngion  v.  Ma^or  etc,  88  D.  248. 

When  a  statute  is  authenticated  by  the 
signatures  of  the  presiding  officers  of  the  two 
houses  of  the  legislature,  the  courts  will  not 
search  further  to  ascertain  whether  or  not 
such  facts  existed  as  gave  constitutional  war- 
rant to  those  officers  to  thus  authenticate 
the  act  as  having  received  legislative  sanc- 
tion in  such  manner  as  to  give  it  the  foroe  of 
law.     Evans  v.  Browne,  9d  D.  710. 

The  New  York  constitution  reauired  cer- 
tain laws  to  be  passed  by  a  two-ihirds  rote 
of  the  legislature.  Heii,  1.  That  such  a 
law,  not  appearing  on  its  face  to  have  been 

rised  by  the  required  vote,  was  void;  and 
That  the  objection  to  the  law  need  not  be 
pleaded.  People  ex  reL  ▼.  Common  qf  Hi^ 
wcn^  18  R.  681. 

The  West  Tirsinia  constitution  provides 
that  **  no  bill  shall  be  passed  by  either  branch 
of  the  legislature  without  an  ubmative  vote 
of  a  majority  of  the  members  elected  thereta  " 
An  act  was  passed  by  the  affirmative  rote  of 
eleven  senators,  in  a  body  which  consisted, 
when  full,  of  twenty-two  members,  one 
member  having  resided  after  the  opening 
of  the  session  at  which  the  aet  was  passed 
HM,  that  the  court  would  not  declare  the 
act  nnoonstitutionid.  Oebwm  t.  Sialeift  13 
R.640. 

8.  ApprovaL  — The  governor  is  an  offi- 
cer de  /akof  and  his  approval  of  acts  of  the 
legislature  valid,  where  he  holds  over  after 
expiration  of  his  term,  end  after  his  saoosa- 


sor  has  taken  the  oath  of  office,  on  the  ee- 
sumption  of  his  re-election,  in  pursuanoe  of 
the  certificate  of  the  state  canvassers,  and 
continues  to  so  act  as  governor.  Staie  t.  WU' 
Uanu,  68  D.  65. 

An  act  is  not  invalid  by  reason  of  its 
having  been  approved  on  a  day  after  the  act 
of  Congress  admitting  Elansas  into  the  Union. 
State  V.  Hitchcock,  81  D.  503. 

The  constitution  of  Kansas  does  not  re- 
quire a  record  to  be  kept  of  the  presentation 
of  a  bill  to  the  governor  for  approval;  but  if 
it  did,  the  fact  that  such  directory  provision 
as  to  a  formal  step  was  not  compued  with 
could  not  afiect  the  validity  of  the  law.    Ik* 

Where  the  governor  approves  a  bill,  the 
constitution  does  not  require  that  he  shonld 
notify  either  house  of  the  le^lature  of  the 
fact,  or  that  such  notification,  if  made^  ^ould 
be  entered  on  the  journals.  The  date  being 
no  necessary  part  of  the  approval,  it  will  be 
presumed  that  the  bill  was  signed  between 
the  date  of  its  passa^  and  the  final  ad- 
journment of  that  session  of  the  legislatore. 
lb. 

When  a  bill  has  passed  both  branches  of 
the  legislatore,  and  been  signed  by  the  proper 
officers,  and  sent  to  the  governor  for  ap- 
proval, it  cannot  be  reealled  except  by  t£e 
joint  action  of  both.  If  the  governor  sends 
back  the  bill  on  the  request  of  one  houssi 
any  actiea  it  may  take  uiereen  is  a  nulli^. 
PeofU  V.  Devfim,  88  D.  877. 

A  bill  passed  by  joint  action  of  both  booses, 
signed  by  their  officers,  and  approved  bjr  tiie 
governor,  and  deposited  in  the  office  of  the 
secretary  of  state,  becomes  a  law,  notwith- 
standing any  action  either  house  alone  may 
take  in  regard  thereta    /&. 

4.  Setura  without  apj^nrral.  ^  Un- 
der a  section  of  the  Galiforma  oonatltotion 
reooiring  all  ImIIs  passed  by  the  legislatore 
to  be  presented  to  the  governor  fer  his  ap- 
proval^ to  be  retoraed  with  his  objeotioas  m 
case  of  non-approval,  and  providmg,  '^that 
if  any  bill  shall  not  be  retomed  Inr  the  gor- 
emor  within  ten  days  after  it  sball  have 
been  presented  to  him,  the  same  shall  be  a 
law,  in  like  manner  as  if  he  had  signed  it» 
unless  the  legislature,  by  adjournment,  pre- 
vent such  return,"  the  governor  sent  to  tiie 
legislature  a  bill  not  approved,  with  his  ob- 
jections^ on  the  tenth  oay,  and  before  the 
usual  hoar  for  adjoomment  The  legida- 
ture  had,  however,  adjoomed  to  the  day 
following,  and  the  messenger  retomed  the 
bill  to  the  governor,  who  retained  it  there- 
after. /TeS,  1.  That  the  governor  had  not 
returned  the  bill,  within  the  meaning  of  the 
constitution;  2.  That  the  legislaturs  had  not^ 
by  adjoomment,  preyentedsuch  return,  tiie 
adjoomment  not  being  final;  3.  That  the 
court  had  Jorisdiotion  to  eompel  the  gov- 
ernor, b^  mamdamm,  to  oanse  toe  btll  to  be 
authenticated  as  a  statate.  HmpemUma  t. 
i7dM2B.488. 
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ft.  BntiiMi  in  legislative  Joomali.*— 
TIm  JoanMdi  of  «iih«r  bnu&eh  of  th«  legicU- 
toie  mmj  bo  ^ppoolod  to  to  ihow  that  a  par- 
lieolar  aet  was  not  p^wftd  in  tho  modo 
areaoribod  by  tho  oonstitntioii,  and  thus  do- 
nat  iti  oporation  altogethor.  Svcmgler  t. 
Jaeo^  58  D.  571;  (Mmm  r.  Skiey^  18  R. 
640;  B€rrjf  y.  Bammon  €ie.  A  B,  Co.,  20 IL 
69.  And  whenoYor  it  apipoan  that  the  on- 
rolled  aot  diifon  from  the  bill  aa  it  paaeed, 
in  a  enbotantial  matter,  the  jodioiary  de- 
partment of  tho  state  may  dedaro  the  whole 
aol^  or  the  part  aiEMxtod  by  the  ohange,  nn- 
oonstitntioiial  and  Toid.  SiaU  t.  PlaU,  16 
K647. 

When  a  bill  is  lignod  by  both  ■peakers 
and  approved  hj  tho  eo¥orDor»  tho  presump- 
tion IS  nused  that  it  nas  been  ooostitation- 
ally  adopted,  but  Uus'presnmption  may  be 
fobnttod  by  tho  jovmals  of  the  two  hooaos. 
PeopU  «0  reL  Bamet  ▼.  Stame^  86  D.  8i8| 
8pm»ifiBt  T.  Janlbf,  58  0.  571;  Siaie  r.  Me- 
CkUand,  53  R.  814. 

Aooordinff  to  tho  adopted  theory  of  legis- 
lation in  luinois,  when  a  bill  has  beeome  a 
law,  tliare  mast  bo  rooord  ondence  of  every 
material  raqfatremont^  from  its  introdnotion 
ontil  it  beoooMB  a  law,  and  this  oridonoo  is 
f onnd  apon  tho  jonmids  of  tho  two  hoasea. 
People  e»  reL  Bamea  ▼.  Siame,  86  D.  848. 

A  bill  purporting  to  bo  an  appropriation 
aet  is  not  a  law,  though  signed  by  tho  speak- 
on  of  the  two  houses,  and  approrod  by  tho 
l^oTomor,  where  it  does  not  appear  from  the 
journal  of  tho  house  of  representativoa  to 
hayo  passed  that  body,    ik 

A  statute  having  the  proper  forms  of  au« 
thentioation  oannot  bo  impeached  or  ques- 
tioned upon  mere  parol  evidence.  Berrp  v. 
BaUimore  etc  B.  B.  Co,^  20  R.  69. 

Tho  oonstitutionaliW  of  a  statute  oannot 
bo  attacked  by  introdaeittg  the  Journals  of 
the  legislature  as  evidenoe  to  contradict  the 
statute  roll.  Pae^fc  B,  A  Co,  y.  Chvemor, 
66  D.  673.  But  it  seems  that  where  the 
oonstitutum  requires  a  two-thirds  vote  for 
the  passage  of  an  act,  courts  may  look  into 
and  beyond  the  record  to  see  if  it  was 
psssnd  as  a  majority  bill  or  by  the  requiBite 
two-thirds  vote.  People  ▼.  JOeoim,  88  D. 
377. 

Tho  legislative  Journals  are  not  records; 
they  are  of  no  validity  after  an  act  has 
passed  tho  iMpslaturo.  Pae^U  B.  B.  Cfo,  y. 
Oaoermor^  66  D.  67a 

Tlio  statute  roll  is  tho  only  abeolnte  and 
ooDoluslvo  proof  of  a  statute;  this  record  im- 
pcrta  abeoluto  verity,  and  cannot  be  contra- 
diotod.  Paeyie  B.  B.  Co.  v.  Ooverwr,  66  D. 
673;  Rhemum  v.  Story,  89  D.  93;  either  by 
tho  loffislativo  Journals,  or  by  the  bill  aa 
originiSly  introduced,  or  by  the  amendments 
attached  to  it,  or  bv  parol  evidence.  Sher^ 
V.  Storpf  89  D.  93. 
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6.  Publication,  distributiOB,  etc.— 
The  objection  that  a  atatute  waa  not  pnb- 
liahed  aa  required  by  tho  constitution  is  not 
maintainable  when  tho  constitution  provides 
that  a  law  i^all  not  ti^LS  effect  until  pub- 
lished and  oironlatod,  but  gives  no  detailed 
directions,  and  the  code  provides  that  such 
acts  shall  take  effect  on  the  first  day  oi  July 
following  the  session,  and  the  act  in  question 
was  actually  published  in  the  volume  of  se^ 
sion  laws  before  tho  first  day  of  July  follow- 
ing the  session.  The  act  took  effect  on  that 
day  by  virtue  of  these  general  provisiona. 
SaiUo  V.  State,  63  D.  487. 

Part  of  an  aot  may  be  made  to  take  effect 
upon  publication  in  newspaj^rs,  under  a 
constitutional  provision  that  if  the  legisla- 
ture deem  a  law  of  immediate  importance 
they  ma^  provide  that  it  take  effbot  by  pnb- 
lici^on  m  newroapers.    Jb» 

Publication  of  a  statute  is  oflboted  under 
the  Indiana  constitution,  when  the  act  la 
distributed,  by  the  sacretary  d  state,  in  a 
bound  volume,  in  all  the  oountieo  of  tho 
state.    State  v.  Bailey,  79  D.  405. 

Provisions  as  to  the  form  of  bfaidiiub 
color  of  materials,  etc.,  of  statutes,  are  c& 
rectory  only,  and  a  failure  oi  strict  compli- 
ance with  such  provisions  will  not  render 
the  distribution  of  such  statutes  as  are  pre- 
pared and  distributed  any  tho  less  a  publi* 
cation  of  them.    IL 

Bight  and  one  half  months  is  ample  time 
to  enable  the  secretatjr  of  state  to  publish 
and  diatribnte  specified  laws,  and  courts  will 
presume  that  he  has  done  so^  where  he  has 
been  lawfully  directed  to  do  it.    lb, 

Tho  correctness  of  publication  or  the  oz« 
istence  of  a  statute  cannot  be  tried  aa  a 
question  of  fact,  but  must  bo  detennined 
as  one  of  law  by  tho  court.  Sherman  v. 
St^,  89  D.  93. 

Where  an  aet  of  the  legislature  baa  been 
duly  aigned,  certified,  and  pubUahed,  evi* 
deuce  u  inadmisaible  to  afaow  an  error  iu  tho 
euf^roaaing.     Ma^or  v.  Harwood,  3  K.  161. 

7.  Faaaing  bill  o^er  governor's  vetd. 
— The  legislature  may  provide  a  mode  by 
atatute  for  the  authentication  of  lawa  re- 
tamed  to  tho  legislature  by  tho  governor 
without  his  signature,  and  after  reconsider* 
atiou  passed  by  both  houses,  when  the  con- 
stitution is  silent  as  to  the  mode  by  which 
such  laws  shall  be  authenticated.  Pacific 
B.  B,  Co.  V.  Oovemar,  66  D.  673. 

8.  The  enacting  clause. — A  state  con- 
stitution provided  that  statutes  should  bo 
preceded  oy  the  formal  enacting  clause,  "Bo 
it  enacted,  etc.  Held,  that  the  provision 
waa  directory  merely,  and  that  the  omissioa 
of  such  dause  did  not  invalidate  a  statute. 
Cape  OWardeau  v.  Bilev,  14  R.  427.  Contr% 
see  State  v.  Bogere,  21  K.  738. 

9.  When  a  statute  takes  effect.  —  It 
was  formerly  the  rule  in  Elngland  that  acts  of 
Parliament  which  were  to  take  effeot  fraas 
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Mid  after  their  pMMge  ■hoald  operate  from 
the  fint  day  of  the  eetsioiu  Boikm  t.  Cbnn* 
mma.  60  D.  717. 

A  statate  moat  be  oongtmed  to  >PMk 
from  tiie  first  day  of  the  MMioa  at  whioh 
the  act  was  passed;  thos  "next  Jaoaary** 
was  held  to  mean  the  January  following  the 
beginning  of  the  session,  thoush  the  act  was 
psased  in  that  Jannary^^  Wedu  ▼.  Weeks,  47 
b.S58. 

Publio  acts  of  the  £|eneral  assembly  take 
effect  from  its  risinff,  if  not  otherwise  pro- 
Tided;  and  ooarts  take  judicial  notice  of  the 
time  when  the  session  of  the  legislature  ter- 
minates.   Perkms  ▼.  Perkina,  18  D.  120. 

A  statute  takes  effect  from  its  date,  when 
no  time  is  fixed,  and  there  is  no  constitu- 
tional prorision  oonceming  it  And  this 
nde  is  fixed  beyond  the  power  of  judicial 
oontroL    ParHnMn  ▼.  StaU,  74  D.  622. 

Where  an  aot  passed  is  but  a  regular  exer- 
eise  of  legislative  power,  notice  to  the  party 
to  be  affected  by  the  same  is  unneoessary. 
Wrii^  V.  Wright,  56  D.  723. 

A  constitutional  provision  providing  that 
•vary  law  shaU  be  recorded,  printed,  pub- 
lished, and  certified  to  the  courts  does  not 
regulate  the  time  when  a  law  shall  go  into 
operation.     Parhmaon  v.  States  74  D.  ^22. 

The  code  of  Iowa  went  into  effect  on  July 
1,  1851,  and  not  at  the  date  of  its  passage 
and  approval;  and  the  words  "prior  to  the 
passage  of  this  law,"  employed  in  section 
1249,  are  in  effect  the  same  as  if  the  word 
*' heretofore"  had  been  used,  and  either  ex- 
pression must  relate  to  the  tune  of  taking 
effect,  and  not  to  the  time  of  passage. 
CharkM  v.  Lamberwn,  63  D.  457. 

In  Maryland,  an  act  not  expressly  pro- 
viding when  it  shall  take  effisct  goes  into 
operation  only  on  the  1st  of  June  next'after 
the  session  of  the  legislature  at  which  it  was 
passed:  See  constitution  of  that  state,  sec- 
tion 81  of  article  8.  Parkm8<my.8kUe,7AD. 
622. 

A  statute  takes  effect  at  the  time  named 
therein,  whether  printed  or  not;  and  this, 
notwithstanding  the  requirement  of  the  con- 
stitution that  every  law  shall  be  printed  in 
due  time.    lb. 

mie  date  of  the  certificate  of  the  secretary 
of  state  appended  to  the  published  volumes 
of  statutes  will,  in  the  absence  of  any  sug- 
gestion which  may  lead  to  a  more  accurate 
inquiry,  be  taken  to  be  the  date  of  their  pub- 
lication and  taking  effect.  AUomey-OenereU 
V.  Foole,  78  D.  689. 

Whether  a  statute  is  in  force  at  a  given 
time  is  a  question  for  the  court  to  determine 
by  judicial  knowledge.  State  ex  reL  Brown 
T.  Bculey,  79  D.  405. 

Where  a  statute  provides  that  it  shall  take 
effect  "  from  and  after  its  passage,*'  in  com- 
puting the  time  when  it  takes  effect  the  day 
•f  its  passage  is  to  be  excluded.  ParUnaon 
V.  Brandenburg,  69  R.  326. 
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10.  Q«neral  principles.  —  I.  Power 
<^  the  ecmrte  to  pose  upon  queetion  qf  coMtitU' 
tionaUtg,  —  The  iudiciary  has  the  power  and 
it  is  its  dut^  to  determine  whether  a  statute 
conflicts  with  the  constitation,  and  in  case 
of  such  oonflict  to  declare  the  statute  void. 
Baileg  v.  PhUadelMa  He.  B.  R.  Co.,  44  D. 
593;  ffobe  v.  Henderaon,  25  D.  677;  Baify  v. 
GejOry,  18  D.  484;  WhUer  v.  /ones,  54  D. 
379;  Pad/tc  B.  B.  Co,  v.  Chvemar,  66  D. 
673;  Denham  v.  ffoleman,  71  D.  198;  i^MOii 
V.  Parr,  87  D.  52. 

A  statute  in  conflict  with  the  oonstitotioa 
is  not  a  legislative  act,  and  cannot  have  the 
force  of  law.  Baileg  t.  PhUadeipkia  etc 
B,  B.  Co.,  44  D.  593;  Bottom  t.  Oummine,  60 
D.  717. 

An  act  of  the  legislatare  mutt  not  infringe 
npon  either  the  constitution  of  the  Unitod 
States  or  upon  that  of  the  state,  and  if  it 
does  so,  it  is  absolutely  void,  Bieon  v.  Farrt 
87  D.  52. 

In  passing  a  leffislativo  enactment*  the 
law-making  power  out  announces  its  urill  aa 
defined  by  the  constitution.  .  The  legal  ooa« 
sequences  resulting  from  the  aot  are  to  be 
determined  by  the  judiciary.  Wright  ▼• 
Wrigki,  56  D.  723. 

Proceedings  nnder  an  anoonstitntional 
statute  cannot  bo  sustained,  although  thej 
are  so  conducted  as  not  to  bear  upon  their 
fooe  the  objectionable  features  of  the  stat- 
ute; or  in  other  words,  an  unoonstitutional 
law  oannot  be  made  operative  bv  the  magis- 
trate adopting  expediraits  and  tuung  precaa« 
tions  not  required  by  the  statute.  Aher  v. 
MeGirr,  61  D.  381. 

The  courts  must  determino  qnestions  aa  to 
the  power  of  the  legislatore  under  the  oon- 
stitution  when  such  questions  are  properly 
presented,  but  oannot  arrest  the  operation 
of  a  statute  on  the  ground  that  it  is  unwise, 
unjust,  or  oppressive  when  no  question  of 
legislative  power  is  involved.  Brodhead  T. 
Milwaukee,  88  D.  711.  a  P.,  Armington  t. 
Bamet,  40  D.  705;  Taphr  t.  Newbeme,  64 
D.  566;  Donahoe  v.  Bieharde,  61  D.  256. 

The  courts  cannot  deolare  policy  except  ae 
it  is  indicated  by  legislation  or  results  from 
the  spirit  and  object  of  the  statutes.  Jfo- 
homer  v.  Hooe,  48  D.  706. 

A  court  cannot  determine  the  reasonable- 
ness of  a  legislative  act.  Moor  v.  Feosie,  52 
D.  655. 

Courts  have  nothing  to  do  with  the  wis- 
dom, sound  policy,  or  expediency  of  a  law. 
Winter  v.  Jones,  54  D.  379. 

The  remedy  for  uujast  or  unwise  legisla- 
tion is  not  to  be  administered  by  the  courts, 
but  remains  in  the  hands  of  tho  people. 
People  V.  Magor,  55  D.  266. 

2.  Their  reluetanoe  to  deelart  ekdmtee 
void.  —  The  power  of  courts  to  declare 
legislative  acts  unconstitutional  is  to  bo 
exercised  with  the  moat  guarded    ' 
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rction  and  ou*.    Bamgker  t.  ilTelson,  62 
694;  iffanto  t.  SiaUt  63  D.  487;  ObntUad 
T.  Comfi^  88  D.  221. 

A  stotato  should  not  be  daoUred  nncon- 
ititntional  axoept  in  oases  of  plain  nnd  mani- 
fest yiolation  of  that  instrnment  by  the 
legislatare.  WHtticofMon  y.  WiUianuon,  41 
D.  686;  TaU  y.  Beli,  26  D.  221;  StaU  r, 
Mtk  85  D.  44;  Lam  ▼.  Dorman,  36  D.  543; 
C%  ^  LouUmOt  y.  JTyotf,  86  D.  594;  Bruce 
▼.  Bdmtgler,  46  D.  447;  ^.  jB.  Steamboai  Co. 
▼.  i^bfter,  48  D.  248;  Lifcoming  ▼.  CTnion,  58 
D.  575;  Sharpleu  v.  Ifc^or  e^  qf  Phiku^ 
59  D.  759;  Mayw  etc  qf  Baltimore  t.  State, 
74  D.  572;  Stewart  y.  Supenrieore  cle.»  1  K 
238;  Hanmm  y.  rsmon,  1  R.  215;  Ooniflioii- 
toeo^  ▼.  Brie B'pCtk,  1  R.  399. 

LegisUtiye  acts  are jpresamed  to  be  oonsti- 
tational,  and  their  efraot  and  operation  oan 
only  be  impeded  by  Jndioial  powers,  when 
they  infringe  some  of  the  provisions  of  the 
constitution,  or  yidlate  the  yested  rights  of 
the  people.  Le^latiyo  acts  are  never  pro- 
nonnoaa  nnoonstitational  or  void  in  doubtful 
cases.    Davie  t.  HMg,  92  D.  646. 

Frand  in  obtaining  an  act  of  the  legisla* 
tare  will  not  be  presumed,  but  must  be 
clearly  proved  before  the  court  will  pro- 
nounce the  act  void.  Derby  T,  Co,  t. 
Parhe,  27  D.  700. 

8.  Bulee /or  determining  queetiom  qfeonetOi^ 
HonaUtg, — The  constitutionality  of  a  legisla- 
tive act  cannot  be  called  in  question  by  the 
people;  individuals  alleging  themselves  to  be 
njiued  thereby  alone  can  raise  the  ques- 
tion. People  V.  Beneeelaer  etc,  B,  B.  Cb.»  30 
D.  88. 

A  statute  can  be  declared  void  only  so  far 
as  it  exceeds  the  legislative  power,  and  onlv 
as  to  those  whose  rights  are  injuriously  af- 
fected thereby,  where  it  is  assailed  ou  those 
grounds.     H^/Ztn^'s  CSose,  26  D.  631. 

Such  act  is  voidable  only,  and  not  void, 
/ft. 

Strangers  to  the  rights  affected  cannot 
take  advantage  of  the  grounds  of  avoidance 
•f  such  a  statute.     IK 

A  legislative  enactment,  which  is  palpably 
absurd,  unnatural,  unlust^  or  impracticable, 
is  absolutely  void,  both  here  and  m  England. 
CamjMVe  Caae,  20  D.  360. 

Statutes  calculated  to  operate  against 
principles  of  common  right,  reason,  and 
jhstioe  are  null  and  void.  FUnt  River  Stearic 
boat  Co,  V.  BobertB,  48  D.  178.  But  compare 
Flint  Biver  Steamboat  Co,  ▼.  /Vwfer,  48  D.  248. 
The  constitution  itself  must  be  looked  to 
in  determining  the  validity  of  a  Icffislative 
act.  The  general  principles  of  justice,  lib- 
erty, and  right  not  contained  or  expressed 
in  that  instrument  are  not  proper  elements 
>of  a  judicial  decision  upon  it.  Skarpiete  v. 
Jfofor  etc.  qf  PhUa.,  59  D.  759. 

Aji  act  is  valid  if  it  be  within  the  general 
grant  of  legislative  power;  that  is,  if  it  be  in 
its  character  and  essence  a  law,  and  if  it  be 
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not  forbidden,  expressly  or  impliedly,  either 
by  the  state  or  federal  constitution.    Jb, 

Considerations  of  expediency  and  public 
policy  are  not  regarded  in  deciding  upon  the 
constitutionality  of  a  statute.  Mayor  etc 
of  Baltimore  v.  StaU,  74  D.  572;  LomeviUe 
etc.  B  B,  Co,  V.  Damdetm  County,  62  D.  4t4; 
Cqffrnan  v.  Baniqf  Kentucky,  90  D.  311. 

A  law  is  not  unconstitutional  because  it 
may  prohibit  what  a  citizen  may  consoien« 
tiously  think  right  or  require  what  he  may 
conscientiously  think  wrong.  Donahee  v. 
Bieharde,  61  D.  256. 

Conscientious  belief  ^of  religious  duty  fur- 
nishes no  legal  defense  to  the  doinff  or  re* 
fusing  to  do  what  the  state,  within  its 
constitutional  authority,  may  require.    A. 

The  motives  of  the  legislature  in  passing 
an  act  cannot  be  regards  by  the  judidary 
upon  the  question  of  its  constitutionality. 
Mayor  etc,  o^  Baitnnore  v.  State,  74  D.  572. 

The  inhibitions  of  the  constitution  as  to 
le^lation  are  equally  effective  when  they 
arise  by  implication  as  by  expression,  and 
this  is  the  case  when  the  legislative  provision 
is  repugnant  to  some  provision  of  the  con- 
stitution.   Page  v.  AUen,  98  D.  272. 

An  act  of  the  legislature  may  be  unoon- 
stitotiooal  in  two  ways:  1.  Because  it  as- 
sumes or  seeks  to  confer  power  not  legislative 
in  its  nature;  2.  Because  it  violates  some 
specific  provision  of  the  national  or  state  con- 
stitation.    Hanaom  v.  Verwm,  I  R.  215. 

Where  an  act  has  been  duly  authenticated, 
and  published  as  law  by  authority,  the  pre- 
sumption is,  that  all  the  constitutional  solem* 
nities  and  prerequisites  neceesary  to  its  valid 
enactment  have  been  compliea  with;  and 
this  presumption  exists  until  the  contrary  is 
clearly  made  to  appear.  But  when  it  can  be 
made  dearl^r  to  >>PpMur  that  the  particular 
bill,  or  section  ox  a  bill,  althougn  it  may 
have  all  tiie  forms  of  authentication,  has 
never  in  fact  received  the  legislative  assent, 
the  court  is  bound  to  look  not  only  behind 
the  printed  statuto-book,  but  beyond  the 
forms  of  authentication  of  the  bill  as  recorded 
in  the  office  of  tiie  court  of  appeals,  and  if 
the  evidence  be  clear  and  entirely  satisfac- 
tory to  the  mind  of  the  court,  to  decide  ao- 
coraingly.  Berry  v.  BaUimore  etc  R,  B,  Co,, 
20  R.  69. 

The  court  will  not  act  upon  the  admission 
of  parties  that  a  statote  has  not  been  passed 
in  the  manner  required  by  the  constitution. 
Such  fact  must  oe  shown  either  by  the 
printed  journals  or  the  certificate  of  the  sec- 
retory of  stote.  Happel  v.  Bretkauer,  22  R. 
70. 

11.  Powars  of  the  legislature.  —The 
legislature  has  plenary  power  in  respect  to 
all  subjects  of  civil  government  which  it  is 
not  prohibited  from  exercising  by  the  con- 
stitotion  of  the  United  States  and  of  the 
stoto.  DarUnaUm  v.  Mayor  etc,  88  D.  248. 
It  does  not  follow,  however,  becanse  there  ia 
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restriction  in  the  ooostitntion  prohibiting 
a  particular  act  of  the  legislature,  that  such 
act  is  therefore  constitutional.  Some  acts 
may  be  against  the  plain  and  obvious  dictates 
of  reason,  and  therefore  void.  Bank  qf  the 
State  V.  Cooper,  24  D.  617. 

An  act  submitted  to  the  people  for  ratifica- 
tion, and  approved,  may  be  amended  by  the 
legislature  without  submittins  the  amend- 
ment to  them.  Jieapere*  Bank  ▼.  WiUardt 
76  D.  765. 

The  legislature  may  by  aot  convey  in 
trust,  pledge,  or  mortgage,  for  the  benefit  of 
those  who  may  aid  in  the  construction  of 
certain  "internal  improvements,'*  a  fund 
already  existing  and  possessed  by  the  state. 
It  is  not  necessary  to  designate  in  the 
aot  all  of  the  improvements  to  be  aided  by 
such  fund;  some  may  be  mentioned,  and 
others  posi|K>ned  until  those  first  designated 
are  pnt  into  successful  operation.  The  true* 
tees  of  the  fund  created  by  the  act  cannot 
be  heard  to  impeach  it  Trusteee  v.  Bailey, 
81  D.  194. 

The  requirement  of  the  oonstitotion  that 
acts  of  the  legislature  be  in  articles  and  sec- 
tions, in  the  same  manner  as  a  code  is  ar- 
ranged, is  directory  in  form,  and  looks  more 
to  convenience  in  adopting  the  law  to  codifi- 
cation than  to  its  operative  effect.  Hardesty 
v.  TafU  87  D.  684. 

The  legislature  has  power  to  pass  special 
acts  for  special  purposes  without  infringing 
vpon  the  operation  of  other  general  laws; 
and  may  except  a  particular  class  of  cases 
from  the  provisions  of  a  previously  existing 

Sineral  law,  without  repealing  such  law. 
rodheadr.  Milwat^,  88  D.  711. 

In  amending  a  law,  the  legislature  may 
snbstituto  any  provision  they  please  for  any 
other  provision,  whether  cognate  or  not,  if 
the  new  section  is  not  foreign  to  the  subject 
faidicated  by  the  title  of  the  law  in  which  it 
b  inserted.  Underwood  v.  Mcth^ee,  93  D. 
194. 

The  legislatore  of  Ohio  authorized  the 
judges  of  the  superior  court  to  appoint  trus- 
tees of  a  contemplated  railway.  Held,  1. 
That  this  was  not  an  exercise  of  the  appoint- 
ing power,  forbidden  to  the  legislature  by 
article  2,  section  27»  of  the  steto  constitution^ 
such  trustees  not  being  public  officers  in  the 
constitational  sense,  ana  their  appointment 
by  the  court  being  a  legitimate  function; 
2.  That  the  aot  was  not  in  violation  of  arti- 
cle 4,  section  14,  of  the  steto  constitution, 
prohibiting  the  judges  from  holding  any 
other  offices,  such  power  of  appointment 
being  only  an  additional  power  or  duty  an- 
nexM  to  an  existing  office,  and  not  a  new 
office;  and  3.  The  act  was  not  in  violation 
of  article  2,  section  20,  of  the  steto  constitu- 
tion, in  not  fixing  the  term  of  office  and  com- 
pensation of  the  trustees,  such  trustees  not 
Dctog  **  officers  "  in  the  sense  of  the  constitn- 
Ite.    raa»rv.Cfoemiiati,8R.24. 


12.  Betrosi>ectiTe  laws.  —  1.  Oetyerak 

rule. —  The  legislature,  in  passing  retrospect- 
ive laws,  cannot  disregard  those  fundamen- 
tal principles  of  the  social  compact  which 
underlie  all  legislation  irrespective  of  consti- 
tutional restrainte;  and  if  the  act  in  question 
is  in  clear  violation  of  them,  it  is  the  duty  of 
the  judiciary  to  hold  it  abortive  and  void. 
The  rule  is,  that  although  it  is  to  be  assumed 
that  the  legislature  supposed  they  had  author- 
ity to  pass  the  particular  retrospective  act, 
and  judged  it  to  be  reasonable  and  just,  yet 
they  may  have  erred;  and  if  it  is  shown  to 
the  court,  with  entire  clearness  and  certainty, 
to  be  so  unreasonable  and  unjust  in  ite  oper- 
ation upon  antecedent  legal  righto  that  the 
action  of  the  lecislatnre  cannot  m  vindicated 
by  any  reasonable  intendment  or  allowable 

5 resumption,  it  is  the  duty  of  the  court  to 
eclare  it  void.  Welch  v.  Wadeworth,  79  D. 
236. 

The  strength  of  a  legal  presumption  exist- 
ing in  any  one's  favor  cannot  be  weakened 
by  subsequent  Wislative  interference.  Dth 
vis  V.  Minor,  28  D.  326. 

2.  What  laws  are  retroapecthe,  — Laws  may 
be  retrospective,  if  they  affect  an  existing 
cause  of  action,  or  an  existing  right  of  de- 
fense, bv  tekin^  away  or  abrogating  the  same, 
although  no  suit  or  legal  proceeding  then  ex- 
ists.    Clark  V.  Clark,  34  D.  166. 

An  act  repealing  a  stetute  of  limitetions  is, 
with  respect  to  actions  pending  which  are 
barred  by  the  stetute,  retrospective,  unccm- 
stitutional,  and  void.  Woari  v.  Winmkk,  14 
D.  884. 

Where  a  stetote,  operating  on  facte  exist- 
ing at  the  time  of  ite  passage,  attempto  to 
impose  upon  one  person  a  debt  or  duty  to 
another,  when  no  right  and  no  obligation  ex- 
isted before  ite  enactment,  it  is  a  retrospect- 
ive law  for  the  decision  of  a  civil  cause,  and 
is  therefore  in  violation  of  the  constitution, 
and  void.  TowU  v.  Eastern  R.  R,  Co,,  A7  D. 
163. 

A  stetute  amendatory  of  the  diarter  of  an 
insurance  company,  making  the  company's 
certificate  of  indebtedness  condnsive  evi- 
dence in  all  suite  of  the  facte  therein  steted, 
is  retrospective  as  to  all  causes  of  action  ori- 
ginating prior  to  ite  passage,  and  is  to  that 
extent  nnconstitutioniu.  Ifope  MuL  Ins,  Co, 
V.  Flynn,  90  D.  438. 

A  stetute  declaring  adultery  to  1>e  a  canse 
of  divorce,  and  giving  power  to  the  oourte 
to  grant  divorces  for  adultery  committed 
before  as  well  as  after  ite  passage,  is  not  a 
retrospective  law  within  the  meaning  of  the 
constitutional  prohibition.  Jones  v.  Jones, 
6D.  646. 

A  statute  enacting  that  no  words  of  lim- 
itation shall  "hereuter"  be  neoessarv  to 
devise  a  fee  is  not  retrospective,  but  declara- 
tonr.    Peyton  v.  Smith,  17  P.  768. 

In  prooeedinfls  by  life-tenante  the  remain- 
der was  orderea  to  be,  and  was,  sold.  At  that 
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time  there  was  no  aathorit^  for  looh  a  sale. 
Etld^  that  the  sale  was  void,  and  oonld  not 
be  made  valid  by  tnbeeqnent  legiilation. 
MaxweUv.  Ooeitchins,  29  R.  242L 

ThB/oilowmg  art  imkmee$  qf  rtlroipeeihe 
•da*  An  act  of  the  legielatare  directing  a 
certain  deposition  to  be  read  in  the  trial  of  a 
canse  then  pending.  It  is  therefore  void. 
Diipy  ▼.  Wichoirt,  6  D.  729. 

An  act  abolishing  the  distinction  between 
possession  under  a  recorded  deed  and  posses- 
sion without  such  title  on  record,  so  far  as  it 
affects  past  transactions  and  vested  rights. 
Keimdfee  Purtkate  v.  Laboree,  11  D.  79. 

A  statnte  anthorisins  a  probate  court  to 
renew  a  commission  for  the  allowance  of 
claims  npoo  the  estate  of  a  deceased  person, 
after  the  close  of  such  commissioa  and  the 
expiration  of  the  time  limited  by  the  general 
law  for  its  renewaL  Brae^ford  v.  Brvoks,  16 
D.  715. 

A  law  reviving  a  right  of  action  barred  by 
the  statute  of  limitations.  Davis  v.  Minor, 
28  D.  325. 

3.  What  reirotpeeChe  operaiion  i»  permiari' 
ble,* — The  leffislatnre  cannot,  in  general, 
establish  a  rule  to  operate  retrospectively; 
but  when  the  rule  is  unsettied,  it  belongs  to 
the  legislature  to  settle  it,  and  such  a  rule 
necessarily  operates  both  proapeotively  and 
retrospectively.    Peyton  v.  Smith,  17  D.  758. 

Betrospeotive  laws  which  seek  to  take 
away  or  mterfare  with  vested  rights  may  be 
unjust  and  oppressive,  but  there  are  numer- 
ous cases  in  wnioh  they  operate  for  the  bene- 
fit of  the  community.  Boiion  t.  CummiM^ 
60  D.  717. 

It  has  never  been  doubted  that  valid 
retroactive  laws  may  be  enacted.  This  is 
acknowledged  by  the  civil  and  the  common 
law.  It  is  generally  a  matter  of  discretion 
with  the  legislature  how  far  it  may  be  ex- 
pedient to  enact  such  lawa     lb. 

The  federal  constitution  does  not  prohibit 
a  state  from  passing  laws  of  a  retrospective 
nature  relating  to  civil  matters,  and  which 
merely  take  away  a  right  of  action,  or  only 
divest  rights  vested  by  law  in  an  individual, 
if  they  do  not  divest  vested  rights  in  prop- 
erty, nor  impair  the  obligation  of  a  con^raoti 
Drekman  v.  S^tl,  97  D.  268. 

The  provision  of  the  constitution  of  Ten- 
nessee forbidding  retrospective  laws  consid- 
ered, and  held  to  prohibit  laws  impairing 
existin^l  rights,  but  not  to  extend  to  laws 
preservmg  rights  from  destruction.  Bell  v. 
PerkiM,  14  D.  745. 

An  act  of  the  legislature  that  removes  an 
impediment  and  allows  a  contract  to  be  en- 
forced, although  retrospective,  is  not  unoon- 
stitntionaL  So  held  as  to  an  act  allowing  a 
corporation  to  maintain  a  suit  on  *a  note,  al- 
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though  the  corporation  was  at  the  time  of 
takings  the  note  dissolved  bv  failure  to  pay  a 
oertam  per  cent  of  its  dividends  to  the  com- 
monweMth,  and  in  oonse<)nence  thereof  all 
notes  taken  by  it  at  that  tune  were  null  and 
void.  Bledkney  v.  Farmers*  tie.  Bank,  17  D. 
635. 

Defects  in  the  levv  of  executions  on  real 
estato  may  bo  cured  by  acts  of  the  legis- 
lature, passed  subsequent  to  the  making  of 
the  levy.    Norton  v.  PeUibone,  18  D.  116. 

The  Maryland  bill  of  rights,  article  15, 
though  prohibiting  passage  of  ex  poai  /ado 
laws,  rsoogniaes  the  right  of  the  legislature 
to  pass  retrospective  bws  relating  to  civil 
cases  and  contracts.  Baugher  v.  Sffison,  52 
I).  694. 

A  retrospective  act  is  constitutional  if  it 
neither  take  away  a  vested  right  of  prop- 
erty, nor  dissolve  the  obligation  of  a  con- 
tract Aldrige  v.  Tuscumbta  M.  B,  Co,,  23 
D.  307;  BawU  v.  Kennedp,  58  D.  289;  Bml- 
road  Co.  v.  Diekerson,  66  D.  148. 

The  legislature  may  pass  laws  that  act  ret- 
rospectively where  they  operate  upon  the 
remedies  afforded  by  law  for  the  protection 
of  rights  of  property,  or  for  the  enloroement 
of  the  obligation  of  contracts,  not  upon  those 
rights  and  obligations  themselves.  Oriental 
Bank  v.  FretMe,  36  D.  701;  Sutherland  ▼.  Dt 
Leon,  46  D.  100;  Wynne  v.  Wffnne,  58  D.  66; 
Acheson  v.  Miller,  59  D.  663;  Cofin  v.  BieK 
71  D.  559;  Simpson  v.  City  Savinas  Bank,  22 
R.  491. 

The  foOowinff  acts,  though  retrospective,  are 
not  unconstitutionaL'  An  act  rendering  valid, 
to  all  intents  and  purposes,  all  marriages 
previously  celebratea  m  the  state  by  an 
ordained  minister,  qualilied  and  empowered 
to  celebrate  them  according  to  the  forms  and 
usages  of  any  religious  society.  Ooshen  v. 
Stonington,  10  D.  121. 

A  retrospective  act  which  relieves  from 
mere  informality  in  the  certificate  of  a  ma- 
girttrate,  but  which  creates  no  new  tiUe,  and 
affecte  no  right  that  did  not  equitably  flow 
from  the  grantor's  act  Chesnut  t.  Shane,  47 
D.  387. 

A  statute  which  operates  retrospectively, 
so  as  to  give  a  mechanic  a  lien  for  work 
already  done.    Bolton  v.  Johns,  47  D.  404. 

The  Maryland  act  of  1845,  chapter  52,  de- 
claring that  any  person  thereafter  s^king  to 
avail  himself  of  the  stetute  of  usury  must 
plead  it  specially,  and  set  out  the  sums,  botii 
principal  and  interest,  due  on  the  contract, 
reckoning  interest  at  tlie  rate  of  six  per  cent 
per  annum.     Batigfter  v.  Nelson,  52  b.  694. 

18.  Ex  post  facto  laws,  generally.  — 
The  {)rovisions  in  the  stete  and  federal  con« 
stitutions  against  the  passage  of  ex  postfaet9 
laws  were  suggested  b^  the  abuses  which  the 
passage  of  bills  of  attainder,  eto.,  in  England 
occasioned.     Boston  v.  Cwnmins,  60  D.  717. 

The  prohibition  upon  ex  poet  facto  laws 
I  applies  only  to  such  retrospective  laws  at 
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relate  to  erimes  and  penaltiet.  DatkY,  VtM 
Kleeck,  6  D.  291. 

A  law  may  be  ex  po§i  /ado  and  yet  ooo- 
ttitntional,  provided  it  mollifies  instead  of 
affgravatei  the  rigor  of  the  oriminal  law. 
jSSkon  T.  Cummnu,  60  D.  717. 

The  constitation  of  Missouri  prohibits  the 
passage  of  any  ex  jnst  facto  law,  or  law  im- 
pairing Uie  obligation  of  contracts,  or  retro- 
spective in  its  operation.  Hope  MttL  Int. 
Co,  v.  Fhtm,  90  D.  438. 

14.  what  laws  are  ez  post  fkoto.*— 
Ex  poai  facto  laws  relate  to  penal  and  crimi- 
nal proceedings  which  impose  pnnishments 
and  torfeitares,  and  not  to  civil  proceedings 
which  affect  private  rights  retrospectively. 
Cfrhn  V.  Weissenberg  School  JOuUriet,  98  D. 
237;  Bauf^  v.  Ifeleon,  62  D.  694;  Be  ^ton  v. 
Cmmdne,  60  D.  717;  RaUnad  Co.  v.  Dkhtr- 
Ml,  66  D.  148. 

Any .  act  which  increases  the  degree  of 
pimisnment  attached  b^  law  to  an  ofrense  at 
the  time  it  was  committed  is  ex  ^^ost  yocto, 
sad  void.  Therefore,  to  avoid  giving  such  a 
retrospective  effect  to  a  statute  which  for 
the  fint  time  makes  adnltery  a  ground  for 
divorce,  the  statute  shall  be  construed  as 
applying  to  cases  of  adultery  only  occurring 
after  its  passage.  Dickinson  v.  Dickinson,  9 
D.606. 

A  statute  imposed  a  penalty  of  fifty  dol- 
lars for  certain  offenses.  A  subsequent 
statute  amended  the  former  so  as  to  author- 
ise a  penalty  of  not  exceeding  one  hundrad 
dollars,  and  contained  a  proviso  that  the 
second  act  should  not  apply  to  proceedings 
pending  under  the  first,  except  so  far  as  to 
change  the  amount  of  the  penalty.  Held,  1. 
That  the  first  act  was  repealed  by  the  sec- 
ond; 2.  That  the  proviso  in  the  latter  was 
vnoonstitntioiial  as  an  es  poftfaeio  law;  and 
therefore,  8.  That  prosecutions  pending  un- 
der the  first  act  were  defeated  oy  the  pas- 
sage of  the  second.  WUeon  v.  Ohio  dt  Miss, 
B.  J2.  a>.,  16  R.  665. 

A  statute  enabled  any  person  indicted  for 
murder  to  avoid  all  risk  of  a  capital  sentence 
by  pleading  guilty.  A  subsequent  statute 
took  away  that  privilege.  Held,  ex  poet 
facto  as  to  offenses  committed  while  the  for- 
mer statute  was  in  force.  Qarveii  v.  People, 
46  R.  531. 

15.  What  are  not.  —  Where  no  con- 
tract exists  between  parties,  an  amendatory 
act  is  not  an  ex  poH  facto  law  which  gives 
either  party  three  years  in  whidi  to  prose- 
cute an  appeal  after  an  assessment  of  dam- 
ages for  a  right  of  way  is  made.  RaXbrond 
Co.  V.  Dkkerwn,  66  D.  148. 

The  legidatnre  may  pass  laws  altering,  or 
even  taking  away,  remedies  for  the  recorery 
of  debts,  or  for  the  recovery  of  compensation 
in  damages  for  torts,  without  incurring  a 
violation  of  the  provisions  of  the  constitution 

*  Validity  of  statuteB  creating  presumptioni  of 
fuUt,  see  notes,  b6  R.  102, 108;  tt  K.  M-29. 


which  forbid  the  passage  of  ex  poet  facto  lai 
Lord  V.  Chadboume,  66  D.  290. 

The  legislature  may,  by  act,  declare  the  , 
ncffligent  breach  of  a  pre-existing  contract  * 
to  DC  a  criminal  offense,  when  such  breach  is 
in  its  nature  prejudicial  to  the  public  good, 
and  was  before  only  the  subject  of  a  suit  for 
damages  by  the  party  injured.  Such  law  is 
constitutional.     Blann  v.  State,  84  D.  788. 

The  constitution  of  Texas  adopted  in  1869 
contained  the  following  provision:  "The 
statutes  of  limitation  of  civil  suits  were  sus- 
pended by  the  so-called  act  of  secession  of 
the  28th  of  January,  1861,  and  shall  be  con- 
sidered as  suspended  within  this  state  until 
the  acceptance  of  this  constitution  by  the 
United  States  Congress."  Held,  that  this 
provision  is  not  to  1^  regarded  as  an  es  foat 
facto  law,  nor  as  a  law  impairing  the  obliga- 
tion of  contracts,  and  that  it  is  not  in  conflict 
with  the  constitution  of  the  United  States. 
Bender  v.  Crauford,  7  R.  270. 

16.  Spedalandlocalacts.— A  special 
statute  granting  the  right  to  appeal  after  tiie 
expiration  of  the  time  prescribed  by  law  is 
void.    Staniford  v.  Barry,  16  D.  691. 

A  statute  giving  an  individual  designated 
therein  power  to  construct  a  dam  at  a  place 
named,  of  sash  height  as  may  be  necessary 
for  improving  the  navigation  of  Seneca  River, 
and  pointing  out  the  manner  in  which  tiie 
dam  IS  to  be  constructed,  and  requiring  it  to 
be  connected  with  a  canal  and  lock  of  capa- 
city sufficient  to  accommodate  the  largest- 
sised  boats,  is  a  public  statute.  Calking  ▼• 
Baldwin,  21  D.  168. 

A  statute  providing  for  the  survey  of  lum- 
ber in  a  particular  county,  in  a  certain  man- 
ner, by  surveyors  appointed  in  a  prescribed 
way,  and  prohibiting,  under  penalty,  the 
sale  or  purchase  of  ramber  in  that  county 
not  so  surveyed,  or  the  survey  of  it  by  per- 
sons not  so  appointed,  is  public,  and  there- 
fore oonstitutionaL  Pieroe  v.  KimbdlL  2M 
D.  687. 

Such  statute  is  not  in  restraint  of  trade  se 
as  to  render  it  unconstitutionaL    lb. 

A  town  has  no  vested  right  in  a  moiety  of 
penalties,  prescribed  by  ike  BCaine  act  of 
1821,  regulating  the  survey  of  lumber,  until 
the  recovery  of  judgment  therefor,  and  the 
act  of  1832,  giving  such  moiety  to  the 
county,  in  Penobscot  County,  is  not  unoon- 
stitutional  as  impairing  vested  rights,    fb. 

Resolves  granting  personal  privileges  or 
exemptions  to  particular  individuals  are  to  be 
distinguished  from  local  statutes  of  the  char- 
acter above  mentioned,  and  are  unconstita- 
tional.    Hk 

A  special  act  author  iidng  the  sale  of  the 
property  of  minors,  to  provide  funds  for 
their  education  and  maintenance,  is  not  un- 
constitutionaL Cochran  v.  Van  Swlay,  82 
D.  670. 

A  special  act  may  discharge  existing  trus- 
tees and  vest  their  estate  in  new  trustees  te 
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be  appotiitod  by  the  oomi  of  ehanoerjr;  may 
oonyerfc  an  equitable  life  estate  into  a 
legal  estate,  and  may  anthoriss  tbe  tenant 
of  the  life  estate  to  sell  and  convey  the  es- 
tate in  fee,  with  the  assent  of  the  chancellor, 
where  the  estate  in  remainder  is  vested  in 
the  minor  children  of  the  tenant  for  life.  Hk 

Section  17,  article  2,  of  the  Kansas  consti- 
tution, providing  that  "  in  all  cases  where  a 
general  law  can  be  made  applicable,  no  special 
tw  shall  be  enacted,"  recognizes  the  neces- 
sity of  some  special  legislation,  and  seeks 
only  to  limit,  not  prohibit  it.  It  also  leaves 
it  to  the  disoretion  of  the  legislature  to  deter- 
mine whether  their  purpose  can  or  cannot  be 
•xpediently  aooomplished  by  a  general  law, 
and  no  special  law  will  be  declared  invalid 
merely  because  it  would,  in  the  opinion  of  the 
court,  have  been  possible  to  frame  a  general 
law  under  which  the  same  purpose  could 
have  been  acomplished.  8taie  v.  HiteJIicock, 
81  D.  60S. 

A  statute  professing,  in  general  terms,  to 
repeal  all  acts  appomting  commissions  to 
regulate  municipal  sfiRurs  is  general,  and  is 
not  rendered  local  or  special  by  the  fact  that 
there  is  but  one  commission  to  which  it  can 
apply.   Van  Rjfper  v.  Panons^  29  R.  210. 

A  law  altering  the  boundaries  of  wards,' 
displacing  officii  and  changing  the  times 
of  elections  in  the  city  of  Newsrk,  is  a  spe- 
cial and  local  law  within  the  New  Jersey 
constitutional  prohibition  of  such  legislation 
regulating  the  "internal  affairs  of  towns 
and  counties."  Pell  v.  Newark,  29  R.  266. 

17.  Statutes  of  a  partial  or  ununl- 
forin  operation. —  The  Tennessee  act  of 
1827,  chapter  39,  which  directed  the  dinnissal 
of  a  oertain  class  of  suits,  growing  out  of  tiie 
reservations  of  lands  to  the  heads  of  Indian 
UrrAWmm^  uudor  ths  treaties  of  1817  And  1819, 
with  the  Cherokees,  upon  certain  facts  being 
made  to  appear,  is  partial,  and  therefore  un- 
constittttionaL    W<Uiy  v.  Kewnedy,  24  D.  611. 

A  special  statute  authorising  the  execu- 
tors of  A  to  revive  a  judgment  rendered  in 
favor  of  B  in  the  same  manor  as  if  they  were 
the  executors  of  B  is  partial,  unconstitu- 
tionai  and  void.     TaU  v.  Beli,  26  D.  221. 

A  9dre  faeku  iMued  under  such  statute 
will  be  quashed  on  motion.    Ih, 

An  act  imposing  toll  for  passengers  carried 
by  mail  stages  on  the  Cumberland  road,  in 
Ohio^  is  oonstitntionaL    Stale  v.  Neil,  28  D. 


A  statute  is  not  unconstitutional  on  the 
ground  that  it  is  partial,  when  it  gives  a  rem- 
edy to  all  owners  of  land  lying  on  a  desig- 
nated creek,  for  injuries  simered  from  the 
nnaathorised  obstruction  of  such  creek  by 
the  sets  of  a  desij^nated  railroad  oompany. 
Such  statute  manifestly  operates  in  favor  of 
all  those  who  have  suffered  by  such  obstruc- 
tion, and  against  all  who  have  caused  such 
suffering.  BaUtM  v.  PkOadeiphia  eU.  R.  R. 
C^,  44D.698. 


A  provision  of  a  statute  that  **  no  black 
Republican,  or  indorser  or  approver  of  the 
helper  book,"  shall  be  appointed  to  office  by 
the  board  of  police  commissioners,  created 
and  appointed  by  the  statue,  is  unconstitu- 
tional, if  it  is  to  be  understood  that  the  stat- 
ute proscribes  that  class  of  persons  on  account 
of  their  political  or  religious  opinions;  but 
as  the  court  cannot  understand  officially 
who  are  meant  by  tbe  proviso,  no  judiciiu 
opinion  can  be  expressed  on  the  question. 
Mayor  etc  qf  BaWmort  v.  StaU,  74  D.  672. 

As  to  the  effect  of  a  clause  in  a  statute 
which  disqualifies  from  holding  any  office 
under  the  mayor  and  council  of  a  city  such 
persons  as  shall  forcibly  resist  the  provis- 
ions of  the  law,  the  ju  Jges  are  equally  di- 
vided in  opinion.     P), 

A  statute  does  not  conflict  with  a  consti- 
tutional provision  that  **  all  laws  of  a  general 
nature  shall  have  a  uniform  operation,  when 
it  provides  that  where  a  defendant  ii  in  ac- 
tual military  service,  any  action  against  him 
shall  stand  continued  during  the  period  of 
such  service.  UeCormkk  v.  RuBeh,  83  D. 
401. 

18.  Statutes  in  derogation  of  Teeted 
rights.  —  1.  Oeneral  rules.  *~  A  vested  right 
is  the  power  one  has  to  do  certain  actions,  or 
to  possess  certain  things,  according  to  the 
laws  of  the  land.  BaH^  v.  Philadelphia  etc. 
R.  R.  Cfo.,  44  D.  693. 

There  can  be  no  vested  right  in  a  particu- 
lar remedy,  but  there  is  a  vested  right  to 
some  substantial  and  efficient  remedy,  and 
this  right  is  protected  as  essentisl  to  the 
maintenance  ot  tbe  obligation  of  the  con- 
tract.    Bruce  v.  Schuyler,  46  D.  447. 

The  vested  rights  guarded  against  legis- 
lative interference  are  such  as  may  be  ad- 
hered to  without  violating  any  principle  of 
sound  morality.  Baiugher  v.  ifeiUon,  62  D. 
694. 

Substantial  rights  of  parties  cannot  be 
changed  or  impaired  by  subsequent  lawi^ 
but  the  remedial  directions  for  enforcing 
those  rights  may  be  changed.  Coriell  v. 
Ham,  61  D.  134. 

When  a  law  is  in  its  naturs  a  contract» 
and  when  absolute  rights  have  vested  under 
it,  a  repeal  of  the  law  cannot  divest  those 
rights.     Truatees  v.  Bailey,  81  D.  194. 

The  legislature  cannot  divest  an  individual 
of  a  vested  right,  although  it  may  require  the 
performance  of  an  act  in  the  future,  and  de- 
clare that  its  omission  shall  subject  an  indi- 
vidual to  a  penalty.  Conway  v.  Cable,  87  D, 
240. 

That  an  act  of  the  legislature  divests  vested 
rights  is  not  a  valid  objection  thereto,  if  it 
be  within  the  legitimate  scope  of  legislative 

K>wer.  Cfrimy.Weiwenberg  School  District,  99 
.  237;  Baugher  v.  Neleori,  62  D.  694. 
The  rights  of  a  purchaser  of  land  offered 

*  Kales  ss  to  state teti  conflicting  with 
rlghU.  see  note.  10  D.  184-I»ib 
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st  pablio  8«le  are  vested,  and  cannot  be  af- 
fected b^  sabseqnent  legislation  reviving 
the  provisions  of  a  former  act  oonferrine 
righU  on  particular  persons  as  preferred 
purchasers,  and  extending  the  time  within 
which  such  rights  may  be  exercised.  Thamp* 
mm  V.  Schlaier,  33  D.  556. 

Vested  rights  may  be  divested  not  only 
by  a  change  or  destruction  of  the  title  to 
property,  but  also  by  the  destruction  of  the 
property  itself.  Such  destruction  may  be 
said  to  take  place  when  the  property  is  ren- 
dered unfit  lor  the  object  for  which  it  was 
intended.     Cash  v.  Whitwovih,  71  D.  615. 

Rights  vested  under  the  municipal  law 
of  a  country  are  not  affected  by  a  change 
or  abrogation  of  the  law.  WUUamM  v.  Jolm- 
•on,  96  D.  613. 

A  vested  right  of  action  is  property,  and 
will  be  protected  from  arbitnuy  legiiuative 
interference.     lb, 

2.  What  Jaws  cor{/Uci  with  vested  righia,— 
A  statute  divesting  rights  under  pretense  of 
regulating  remedies  is  as  objectionable  aa  if 
attacking  the  rights  directly.  Bau^yer  v. 
Ntlaoik,  52  D.  694. 

The  right  to  a  legacy  cannot  be  impaired 
by  a  law  passed  after  the  legacy  has  vested 
by  the  testator's  death,  ff  eaterveft  v.  Qrtgg^ 
eS  D.  160. 

The  legislature  cannot  enact  that  a  debt- 
or's property^  shall  not  be  taken  to  satisfy 
his  debt,  if  it  was  so  liable  when  the  debt 
was  incurred.  Ptnroait  v.  Erit  Canal  Co,, 
93  D.  778. 

The  Pennsylvania  act  of  April  9,  1850, 
eection  1,  to  regulate  sequestrations  in  case  of 
the  Erie  Canal  Company,  by  making  its  prop- 
«rty  liable  only  in  cases  of  mismanaffement, 
misapplication  of  funds,  or  willful  delay  in 
discharging  its  legal  liabilities,  where  it  was 

Srior  to  that  act  subject  to  execution  for  its 
ebts,  is  unconstitutunialy  and  does  not  af- 
fect rights  of  creditors  existing  when  that 
act  was  pasMd.     lb. 

When  a  statute  of  limitation  has  run  on  a 
debt,  the  debtor's  right  to  the  defense  is 
vested,  and  any  statute  which  afterward  an> 
nuls  or  takes  it  away  is  unconstitutional. 
SodmoH  V.  Walden,  20  R.  131. 

wnere  a  municipal  corporation,  under  the 
express  authority  of  an  act  of  the  legislature, 
is  clothed  with  the  exclusive  rieht  to  collect 
wharfage  rates  from  all  vessels  that  shall 
make  use  of  iti  wharves,  the  right  is  both 
constitutional  and  vested,  and  cannot  be 
abrcffated  or  impaired  by  any  subsequent 
act  of  the  legislature.  EUerman  v.  MeMains, 
81  R.  218. 

Where  a  testator  directs  his  executors  to 
rent  his  lands  and  apply  the  rents  to  the 
support  of  one  of  his  sons  during  his  life,  and 
furtner  directs  that  none  of  said  lands  shall 
be  sold  during  the  life  of  said  son,  but  that 
after  his  death  the  lands  shall  be  sold  and 
the  proceeds  be  equally  divided  among  the 


other  children  of  the  testator,  the  legislature 
have  no  power  to  authcrixe  the  orphans' 
court  to  appoint  a  trustee  to  sell  the  lands 
during  the  lifetime  of  said  son  and  apply 
the  interest  of  the  proceeds  to  his  support 
during  his  life,  where  all  the  other  parties  in 
interMt  are  of  full  age,  under  no  disabilities, 
and  object  to  such  sale.  An  act  which  un- 
dertakes to  confer  such  anthority  is  nncon- 
stitutionaL    Bndne's  Appeal,  55  D.  499. 

By  the  constitution  it  was  provided  that 
the  legislature  should  establish  schools,  and 
"all  lueful  learning  shall  be  duly  encouraged 
in  one  or  more  universities.''  Accordingly, 
the  legislature  established  a  university, 
granting  to  it  certain  property  escheated 
to  the  state;  but  an  act  was  afterwards 
passed  divesting  such  proper^.  Held,  such 
act  was  unconstitutionaL  Trustees  v.  /Vy, 
3  D.  672. 

Where  one  of  the  duties  appertaining  to 
the  office  of  sheriff  was  the  collection  <d 
taxes,  and  during  the  plaintiff 's  term  as  such 
sheriff  the  legislature  passed  an  act  for  the 
appointment  of  a  tax  collector,  —  held,  that 
such  act  was  unconstitutionaL  King  v. 
Hunter,  6  B.  754. 

A  testator  bequeathed  the  residuum  of  his 
estete  to  the  Virginia  Litorary  Fund,  a  cor- 
poration composed  <mly  of  officers  of  the 
steto.  Subsequently  to  his  death  the  legisla- 
tare  by  enactment  appropriated  the  fund  to 
the  Brooke  Academy,  an  incorporated  pri- 
vate educational  institation.  tfeld,  uncon- 
stitutionaL Brooke  Aoademg  v.  Qeorge,  36 
R.  760. 

The  following  laws  have  been  held  void,  as 
interfering  with  vested  rights:  A  legislative 
act  authorizing  a  perscm  named  to  prosecute 
a  particular  suit,  the  plaintiff  having  died, 
without  toking  out  letters  of  adminirtratioA 
on  the  estate  of  the  deceased.  OJleer  v* 
Young,  26  D.  268. 

A  stetute  prohibiting  a  person  from  hav« 
ing  or  keepinff  a  billu^-teble  without  first 
paying  a  tax  for  the  privilege  of  keeping  it. 
Stevens  v.  SUite,  35  D.  72. 

A  stetute  providing  for  divesting  out  of 
the  purchaser  of  land  one  third  of  the  fee, 
and  vesting  the  same  in  the  widow  of  his 
deceased  grantor.  Strong  v.  Clem,  74  D. 
200. 

An  act  providing  for  the  extinction  of  ir- 
redeemable ground-rente  by  compelling  the 
rent-owner,  at  the  option  of  the  land-owner, 
to  reoeive  a  gross  sum  and  release  the  rents. 
Palairet's  Appeal,  5  R.  450. 

A  statute  forbidding  any  person  to  carry 
on  the  stebling  business  withm  a  given  dis- 
tance of  the  grounds  of  a  specified  agricul- 
tural society,  during  the  continuance  of  its 
fairs,  and  imposing  a  penalty  for  any  brsaoli 
of  the  law.    Com,  v.  Bacon,  26  R.  189. 

A  stetute  forbidding  the  reservation  of 
seato  at  public  exhibitions,  upon  the  sale 
of  tickete  of  admission  after  the  opening  of 


STATUTES,  n. 
Vor  Indax  to  Kotos  tn  Amerlean  DeolcioDS  mnd  Amoioan  B«portt| 


SI  13 
Toluma  I* 


the  doors.     Dktrkt  qf  Columlna  v.  SavilUy 
29  R.  616. 

A  statute  forbidding  judges  and  state 
school  officers  to  electioneer,  LwUhan  v. 
Com.,  62  R.  626. 

8.  Whai  latM  do  w4  eonjliet  with  vuUd 
righii,  —  A  statute  converting  existing  es- 
tates in  joint  tenancy  into  estates  in  com- 
mon is  constitntiona],  because  not  impair- 
ing vested  rights,  but  rendering  the  tenure 
more  beneficiaL  Holhrook  v.  Finney ^  3  D.  2i3. 

Where  there  is  some  public  necessity,  as 
in  case  of  war,  or  invasion,  an  act  suspend- 
ing legal  proceedings  for  a  limited  period  is 
not  unconstitutional;  for  a  statute  of  this 
kind  rather  conduces  to  the  due  administra- 
tion of  justice,  and  is  beneficial  to  parties 
litigant.    Johnmn  ▼.  Duncan,  6  D.  675. 

An  amendatory  act  operating  retrospect- 
ively, creating  a  remedy  where  none  existed 
before,  is  not  objectionable  as  creating  or 
divesting  rights  as  then  existing.  Whipple  v. 
Farrar,  64  D.  99. 

An  act  validating  a  usurious  loan  of  a 
Htvings  and  building  association  to  a  mem- 
ber thereof,  though  it  injuriously  affects  an 
antecedent  legal  right  of  the  borrowei  to 
Insist  upon  the  forfeiture  by  the  lender  of 
the  whole  interest,  is  not  nevertheless,  con- 
sidering the  nature  of  the  right  affected  and 
the  circumstances  of  the  case,  to  be  regarded 
as  unjust,  or  as  an  infringement  of  a  vested 
rifffat      Welch  v.  Wadsworth,  79  D.  236. 

The  Kanssa  statute  of  1864  concerning  the 
bnrned  records  of  Douglas  County  is  not 
unconstitutional,  it  seems,  as  impairing 
vested  rights,  in  providing  that  the  plaintiff 
in  any  action  pending  in  the  district  court  of 
that  county,  or  in  which  summons  had  been 
issued  on  the  day  when  the  records  wore  de- 
stroyed, instead  of  setting  out  the  pleadings 
therein,  may  commence  a  new  suit  upon  the 
same  cause  of  action,  as  in  other  civil  cases, 
and  the  defendant  shall  not  be  allowed  to 
plead  tiie  statute  of  limitations  unless  he 
eoiold  have  pleaded  it  in  the  original  action. 
Searle  v.  Adams,  89  D.  698. 

Acts  onring  formal  defects  in  the  execu- 
tion or  acknowledgment  of  deeds,  etc.,  de- 
bar tiiose  who  might  have  relied  on  sucAi 
defects  of  what  would  otherwise  have  been 
a  legal  vested  right.  But  such  acts  have 
been  freauently  decided  to  be  constitutional 
and  valid.  Orhn  v.  WeUeenberg  School  DU- 
trid,  98  D.  237. 

An  act  provided  that  there  should  not  be 
any  privatb  market  kept  within  twelve 
squares  of  a  public  market  in  the  city  of 
Hew  Orleans.  Hdd,  not  unconstitutional, 
either  as  taking  away  the  property  of  those 
keeping  private  markets  at  the  time  of  the 
passage  of  the  act  within  the  prescribed 
umits,  or  as  taking  away  the  vested  rights  of 
those  holding  licenses  to  keep  such  markets. 
New  (Meant  v.  Staford,  21  B.  663. 
▲  testator  devised  real  estate  to  A  for 


life,  and  after  her  death  to  B  and  others, 
upon  certain  contingencies.  Upon  the  peti- 
tion of  A,  alleging  that  the  property  was 
producing  a  very  small  income,  and  was  de- 
preciating, the  general  assembly,  against  the 
remonstrance  of  B  and  the  others,  passed 
a  resolution  authorizing  the  sale  of  the  land 
by  specified  trustees,  and  the  investment  of 
the  proceeds  for  the  benefit  of  all  the  parties 
interested,  according  to  their  respective 
rights.  Heldf  a  constitutional  and  valid  act. 
Linsley  v.  Hubbard,  26  R.  431. 

The  defendant,  owner  of  an  ancient  mill- 
dam,  procured  an  act  of  the  legislature  au- 
thorizing him  to  raise  it  or  erect  a  new  one. 
The  dam  was  always  of  such  construction  as 
to  prevent  the  passage  of  fish.     A  subse- 

Suent  statute  imposed  on  dam-owners  the 
uty  of  placing  fish  ways  in  them.  Held,  1. 
That  the  act  was  constitutional  genendly, 
and  2.  In  respect  to  the  defendant  in  spite 
of  the  prior  special  act  in  his  case.  Parber 
V.  Stale,  53  R.  643. 
19.   Statutes  delegating  legrislative 

Sower. — The  legislature  cannot  submit  a 
^w  to  the  people  m  such  manner  as  to  make 
its  final  enactment  depend  on  the  popular 
vote,  unless  when  specially  authorized  by 
the  constitution.  Barto  v.  Hhnrod,  59  D. 
606;  except  where  acts  of  incorporation  are 
submitted  to  the  acceptance  of  the  corpora- 
tors, whether  private  or  municipal.  Santo  v. 
State,  63  D.  487. 

I  The  people  have  no  power,  in  their  primary 
And  individual  capacity,  to  make  laws,  that 
(power  being  vested  in  the  legislature.     lb. 

An  act  complete  in  all  its  parts  without 
.the  section  that  submits  the  act  to  a  vote  of 
the  people  is  not  wholly  unconstitutional 
and  void,  but  such  section  only,  and  a  vote 
taken  thereon  is  merely  nugatory.     lb. 

So  a  general  law  affecting  private  rights, 
which  takes  effect  by  its  terms,  and  contains 
a  clause  authorizing  the  county  courts  to 
suspend  it  at  pleasure,  is  unconstitutional 
and  void.     State  v.  Field,  69  D.  275. 

An  act  provided  that  it  should  not  be  law- 
ful for  cattle  to  run  at  large  in  any  county 
which,  by  a  majority  vote,  should  agree  to 
restrain  them.  Held,  unconstitutional,  as  a 
delegation  of  legislative  power.  Lammai 
V.  LidweU,  21  R.  411. 

The  taking  effect  of  a  statute  affecting  a 
particular  county  alone  may  constitutionally 
be  made  dependent  upon  the  popular  vote 
of  that  county.  Com,  v.  Weller,  29  R.  407| 
Boyd  V.  Bryant,  37  R.  6;  WiUiami  v.  Cam* 
mack,  61  D.  508. 

Under  a  constitutional  provision  that  the 
legislature  shall  provide  a  thorough  and 
efficient  system  of  free  schools  for  the  con- 
ferring a  good  common-school  education,  s 
statut^  authorizing  the  establishment  and 
maintenance  of  township  high  schools,  on  s 
vote  of  the  people,  is  valid.  Richardt  V. 
Baymortd,  34  R.  161. 
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20.  Statutes  assuming:  Judicial 
power.  —  To  exercise  judicial  power  is  not 
ivithin  the  legitimate  scope  of  legislative 
fanctions;  and  when  Tested  rights  are  di- 
Tested  by  acts  of  that  oharaoter,  they  will 
be  adjudged  null  and  void.  Orim  ▼.  Wets- 
$enberg  Sdiool  District,  98  D.  237. 

The  lesialature  has  no  authority  to  pass  a 
law  in  which  it  ezeroises  judicial  powers,  by 
determinins  the  rights  of  parties.  8iaU  ▼. 
Taopanj  9  B.  622. 

An  act  is  unoonstitational,  as  an  assump- 
tion of  judicial  power,  If  it  professes  to 
decide  between  an  existing  conflict  of  right, 
or  if  it  declare  that  an  ezistinff  right  of 
property  shall  cease.  Hohe  ▼•  Hei^lenon, 
26  D.  677. 

Such  an  act  will  not  be  redeemed  because 
others,  of  the  objects  sought  to  be  attained, 
are  within  the  legitimate  powers  of  the  legis-: 
lature..    P>, 

A  special  act  proTiding  for  the  sale  of  a 
decedent's  land,  without  notice  to  the  heirs, 
and  for  the  application  of  the  proceeds  tc{ 
the  claims  of  fbe  administrator  and  another 


meaning  of  the  act  of  1867  were  "  that  no 
interest  shall  be  allowed  on  damages  for 
ground  taken,  up  to  the  time  of  their  pay- 
ment on  the  issue  of  any  warrant  for  uieir 
payment  by  the  city  of  Philadelphia."  lo 
a  case  arising  under  the  act  of  1867,  — held^ 
that  the  act  of  1869,  an  expository  act,  was 
destitute  of  retroactive  force,  because  it  was 
an  act  of  judicial  power,  and  was  in  oontra- 
vention  of  the  constitution  of  the  state, 
which  declares  that  no  man  can  be  deprived 
of  his  property  "unless  by  the  judgment  of 
his  peers  or  the  law  of  the  land.  Haley  v. 
Philadelphia,  8  R.  153. 

A  statute  attempting  to  validate  a  judg- 
ment void  for  want  of  jurisdiction  and  a  ssle 
madeunder  it,— A«fd,  void, — 1.  As  an  attempt 
by  the  legislature  to  exercise  judicial  powers; 
and  2.  As  in  contravention  of  the  constita- 
tional  provision  that  "no  person  can  be 
deprived  of  his  property  without  due  process 
of  law.**    P^yor  V.  Downey,  19  R.  656. 

21.  Bule  as  to  statutes  impairing 
the  obligation   of  contracts.  —  !.  Tk& 


generai  rule,* — The  legislature  can  oonstitu- 
person  against  the  estate,  for  moneys  ad-'l  tionally  pass  no  act  impairing  the  obligation 
vanced  and  liabilities  incurred  by  them  on ,  of  contracts,  and  when  it  attempts  to  do  so^ 
its  account,  and  requiring  the  administrator,  ft  is  the  solemn  duty  of  the  judicial  depart- 
to  make  deeds  to  the  purchasers  of  the  land, ;  ment  to  declare  such  law  null  and  void, 
and  to  give  bond  to  the  heirs  for  theapplica-i  TfUtUe»  r.  Bailey,  81  D.  194. 
tion  of  the  proceeds  as  provided  by  tne  act,  *  A  statute  cannot  alter  the  nature  and 
is  unconstitutional,  because  it  is  an  exercise'  legal  effect  of  an  existing  contract,  to  ths 
of  judicial  power,  and  also  because  the  heirsr  prejudice  of  either  perty,  nor  give  to  such 
are  thereby  disseised  of  their  freehold,  not!  contract  a  judicial  construction  binding  oo 


by  the  judgment  of  their  peers,  nor  1^  the 
law  of  the  land.  Lant  ▼.  Dorman,  36  D. 
643. 

Acts  of  Congress  confirndng  inoomplete 
titles  within    the  territory  acquired  trom- 
oUier  nations,  although  laws  in  form,  are  in 
their  essence  judicial  determinations.    Hwd 
r.  Tett,  42  D.  659. 

The  fotknoing  acta  art  void,  as  anumptUme'^ 
^Judhiai  power:  An  act  awarding  a  new 
trial  in  an  action  which  has  been  decided  in; 
a  court  of  law.    Merrill  v.  Sherburne,  8  D. 
62. 

An  act  authorixine  the  opening  of  an  ex- 
isting judgment.  Satcliffe  v.  Anderson,  31 
R.  716;  Ihrs^  r.  Dorsey,  11  R.  628. 

A  statute  prescribing  that  no  injunction 
shall  issue  against  commissioners  appointed 
by  the  statute.     Ouy  ▼.  Hermance,  63  D.  85. 

An  act  validating  a  sheriff's  ssle,  declared 
by  the  supreme  court  to  be  invalid.  Menges 
V.  Dentler,  75  D.  616. 

The  supreme  court  of  Pennsylvania  de- 
cided that  under  the  laws,  as  to  the  opening 
of  roads  in  Philadelphia,  interest  was  to  be 
allowed  on  an  award  from  the  date  of  the 
assessment  Bv  the  act  of  1867,  the  legis- 
lature provided  that  the  award  should  be 
enforced  "in  the  same  manner  as  provided 
by  law  in  the  opening  of  roads  in  the  city 
ef  Philadelphia.^  Bv  the  act  of  1869,  the 
legislature  declared  that  the  true  intent  and 


the  psrties  or  the  courts.  King  v.  Deduvxm 
Bank,  8  D.  112. 

The  legislature,  though  it  may  modify 
and  repeal  acts  of  former  le^latures,  can- 
not abridge  succeeding  legislative  actiooy 
and  has  no  power,  by  subsequent  legislativs 
action,  to  divest  the  rights  of  property  de- 
rived from  a  contract  made  under  authority 
of  a  former  legislatnre.  State  v.  Barber,  96 
D.  175. 

2.  Obligation  qf  contract  defined, -^Tht  i^^- 
ligation  ot  a  contract  is  that  which  obliges  a 
partpr  to  perform  his  contract,  or  to  repair 
the  mjniy  done  by  his  failure  to  perform  it 
Bruce  ▼.  Schuyler,  46  D.  447. 

The  obligation  of  a  contract  includes  some 
known  means  acknowledged  by  the  munici- 
pal law  for  its  enforcement,     fb. 

The  obligation  of  a  contract,  as  that  ex- 
pression is  used  in  the  constitution  of  the 
United  States,  means  the  right  to  perform- 
ance which  the  law  confers  on  one  party, 
and  the  corresponding  duty  o^  performance 
to  which  it  binds  the  other.  LoiTobee  v. 
TalboU,  46  D.  637. 

The  remedy  afforded  1^  existing  laws  ea- 
ters into  and  forms  part  of  the  obligatioa  of 
contracts.  Von  Baumbaeh  r.  Bade,  76  D. 
283. 

The  obligation  of  a  contract  has  reference 

see  note,  79  D.  496, 4N. 


F«r  laAmx  tm  Kot««  lii  Anviii 


STATUTES,  n. 
D«cUloBs  and  Am«rl' 


to  hi  performanoe  rather  than  to  the  oonae- 
^aenoea  of  a  breaeh.  The  righta  of  the  par- 
ties with  respect  to  the  natare,  constniotion, 
and  effect  of  the  contract  are  beyond  the 
legislative  power  to  chinge.  Coffmnn  r. 
Bank  qf  Kentucky,  90  D.  311. 

The  obligation  of  a  contract  is  the  legal 
tie  which  imposes  the  necessity  of  doine  or 
abstaining  from  an  act»  as  distingnished 
from  the  imperfect  obligation  arising  from 
gratitude,  cnarity,  or  other  moral  duties^ 
binding  upon  conscience,  bnt  having  no 
legal  remedy  for  their  enforcementi  8(at€ 
▼.  Oarew,  91  D.  245. 

3.  Interprtting  the  eonB^tuiUmal  proiMon, — 
The  constitutional  provision  that  "no  law 
impairing  the  valicuty  of  contracts  shall 
erer  be  made  "  extends  to  all  rights  arising 
under  all  contracts,  whether  written  or 
parol,  whether  express  or  implied,  whether 
arising  from  the  stipulation  of  the  parties 
or  accruing  by  operation  of  law.  J^ctoitT. 
Bmckenridgtj  12  D.  228. 

This  constitntiottal  provision  must  be  con- 
sidered as  rendering  void  any  statute  which 
is  retrospective,  and  which  destroys  a  vested 
right  of  action  arising  ex  eonimelu.  But  the 
Wgislative  power  of  Umiting  the  time,  and 
regulating  the  manner  in  which  rights  shall 
be  legally  demanded,  does  not  interfere  with 
the  ri{^hto  themselves^  nor  affect  the  construc- 
tion given  to  that  provision.    lb, 

Bxeouted  as  ifell  as  executory  contracts 
are  within  the  xnt>tectioii  of  this  provisioii 
of  the  constitution  of  the  United  States. 
Peaarej,  Potion,  46  D.  61. 

The  i^vision  extends  to  legislative  grants, 
and  to  contracts  made  by  inmviduals  with  a 
state.  Bruee  t.  Schuyler,  46  D.  447;  Winter 
▼.  JouM,  64  D.  379. 

The  extent  of  the  change  in  a  contract,  by 
act  of  the  legislature,  is  imiiaterial,  in  order 
to  make  said  act  unconstitutional,  as  impair- 
ing the  obligati<Hi  of  contracts.  Winter  v. 
JontM,  64  D.  379. 

Imposing  conditions  not  expressed  in  the 
contnot,  or  any  slight  deviation  from  its 
tsnns»  is  within  the  constitutional  prohibi- 
tion,   lb. 

Rights  created  by  act  of  the  legislature, 
being  equivalent  to  a  contract  executed, 
cannot  he  impaired  by  a  subsequent  legisla- 
ture,   lb, 

A  Judgment  for  the  repayment  of  money 
paid  by  mistake  is  not  upon  a  contract,  and 
IS  not  protected  b^  the  federal  constitutional 
provision  forbidding  the  enactment  of  laws 
impairing  the  obligation  of  contracts.  State 
v.  atyofNeuf  OrUane,  68  R.  168. 

S9.  what  statntes  impair  the  obliga- 
tlmi  of  contracts.  —  1.  General  prindj^lee. 
— The  obligation  of  a  contract  is  impaired 
by  any  deviation  from  its  terms,  by  post- 
poning or  accelerating  the  period  of  its  per- 
formance, or  imposing  new  conditions,  or 
iispen^ing  with  the  performance  of  condi- 
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tions,  however  minute  or  apparently  imma- 
teriaL  Bailey  v.  FhUadeipMa  etc.  B.  R.  Co,, 
44  D.  693;  Robmeon  t.  Magee,  70  D.  638. 

The  law  existing  when  a  contract  is  made 
enters  into  and  forms  part  of  it;  and  this  is 
applicable  as  well  to  the  remedy  as  to  the 
right,  so  that  an  impairmeat  or  taking  awav 
of  the  remedy  is  an  impairment  of  the  obli- 
gation of  the  contract.  Western  Sav.  Fund 
Soe,  V.  Philadelphia,  72  D.  730;  Seobey  v. 
Oibwn,  79  D.  490;  State  v.  Carew,  91  D.  245. 
The  obligalian  of  a  contract  is  impaired  if 
the  end  contemplated  b^  it  is  substantially 
defeated.  A  dormant  right  that  cannot  tie 
enforced  is  no  right  at  aU.  Sobkuon  v.  Jlfo- 
gee,  70  D.  638. 

Right  and  remedy  must  stand  or  fall  to- 
gether; to  deny  the  latter  is  to  impair  tiie 
former.    75. 

A  law  impairs  the  obligation  of  a  contract 
if  it  enlarges,  abridges,  or  in  anjr  manner 
changes  the  intentions  of  the  parties  result- 
ing m>m  the  stipulations  in  the  contract. 
Stale  V.  Carew,  91  D.  246. 

Obligation  of  contract  is  impaired  if  the 
means  of  enforcing  it  are  withdrawn  or  mate- 
rially diminished.  It  is  immaterial  whether 
this  result  is  accomplished  by  acting  upon 
the  remedy  or  directly  on  the  contract  itself. 
lb. 

One  test  of  a  contract  that  has  been  im- 
paired is,  that  its  value  has,  by  legislatioo, 
been  diminished.    lb. 

An  act  may  be  unconstitutional  so  far  as 
it  has  a  retrospective  application  to  past  con- 
tracts, and  conatitutionakl  as  applied  to  future 
contracts.     Barry  v.  I»eman,  91  D.  262. 

The  /oBowing  statute*  have  been  held  void 
as  impairing  we  obligation  qf  contracts:  An 
act  to  ''suspend  executions  for  a  limited 
time,**  commonly  called  the  suspension  act. 
Jones  V.  Crittenden,  6  D.  631. 

A  statute  staying  execution  for  two  and 
one  half  years,  unless  the  plaintiff  will  take 
payment  in  property  at  two  thirds  of  its 
value,  or  in  a  particular  kind  of  currency  or 
money,  or  something  else  than  money.  Ba^ 
V.  O^itry,  13  D.  484;  Toumsend  v.  Townsend, 
14  D.  722. 

"Stay  laws"  which  prevent  all  proceed- 
ings in  courts  for  the  collection  of  debts, 
with  few  exceptions,  for  a  long  period.  Co/f- 
man  v.  Bank  ^Kentucky,  90  D.  311.  S»  P., 
Aycockr,  Martin,  92  D.  66;  Webster  t.  Rose, 
19  R.  683. 

An  act  directing  sales  under  decrees  in 
chancery  on  longer  credit  than  was  allowed 
at  the  date  of  the  contract.  January  v. 
January,  18  D.  211. 

A  statute  divesting  powers  granted  to  a 
corporation  hj  a  previous  statute,  where 
such  corporation  is  not  in  the  strictest 
sense  public,  unless  authority  to  resume 
such  powers  is  reserved  in  the  act  grant' jig 
them.  Trustees  v.  Bradbury,  26  D.  616. 
An  act  creating  a  new  board  of  trustees 
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•f  an  academy,  beinf;  a  private  oorporation, 
and  olothinjj  them  with  the  powers  exercised 
by  an  existmg  board  under  a  previons  act. 
MotUpelier  Academy  y.  Qtorgt,  S3  D.  685. 

A  statute  reqninng  a  sheriff  to  receive  the 
notes  of  a  bank  in  satisfaction  of  a  judgment 
in  favor  of  Buch  bank.  Bank  <^  OoUipoUt  v. 
Jknmgan,  40  D.  475. 

An  act  validating  a  void  deed  of  a  feme 
cmierL    Pearce  v.  Patttm,  46  D.  61. 

A  statute  extinguishing  existing  reme- 
diies, and  leavingno redress  for  the  violation 
•f  a  contract    ^ttiee  v.  Scliuyler,  46  D.  447. 

A  statute  requiring  the  holder  of  a  county 
warrant  to  present  it  to  the  auditor  for 
registry  before  a  day  named,  or  be  forever 
barrod  from  enforcing  payment.  Bcbhuon 
T.  Magee,  70  D.  638. 

A  law  tending  to  delay  the  collection  of 
debts.     Scobey  v.  OiUon,  79  D.  490. 

An  act  providing  for  the  reden^tion  of 
real  property  sold  upon  execution,  etc.,  so 
far  as  the  same  is  intended  to  apply  to  sales 
on  judgments  rendered  upon  contracts  ex- 
isting at  and  before  its  passsf  e.    Jb, 

A  statute  providins  for  the  weighing  of 
aoal  at  mines,  in  so  far  as  it  decliu-«s  null 
and  void  all  contracts  for  minins  coal  in 
which  the  weighing  as  provided  Ujt  in  the 
statute  is  dispensed  with.  MilleU  t.  Peopk, 
67  R.  869. 

2.  IlUutrathns.  —  A  special  act  freeing  the 
body  of  a  debtor  from  imprisonment,  and 
providing  that  "all  such  bonds  as  have  been 
taken  by  the  sheriff,  on  the  admission  of  the 
debtor  to  the  lil)erties  of  the  prison,  be  dis- 
charged,"  is  not  construed  to  extend  to  the 
ease  of  an  escape  committed  before  the  pass- 
ing of  the  act;  and  if  it  be  so  worded  as  to 
extend  to  such  case,  it  is  void  as  impairing 
the  obligation  of  contracts.  Starr  v.  Bobiih- 
tan,  6  D.  732. 

Where  lands  were  granted  by  the  com- 
monwealth to  a  town  for  the  use  of  schools 
therein,  and  on  the  application  of  the  town 
an  act  was  afterwards  passed  incorporating 
certain  persons  as  trustees,  with  power  to 
■ell  the  lands,  invest  the  proceeds,  and  ap- 
propriate the  income  to  the  support  of  the 
schools,  and  to  fill  vacancies  in  their  own 
number,  etc.,  a  subsequent  statute  divestins 
such  trustees  of  the  control  of  the  fund,  and 
vesting  it  in  new  trustees,  to  be  chosen  by 
the '  town,  is  unconstitutional  and  ToicL 
Trwftees  v.  Bradbury,  26  D.  515. 

An  act  provided  for  the  sale  of  land,  and 
the  payment  of  a  oertain  fee  to  take  out  a 
deed  from  the  state.  A  subsequent  act  pro- 
vided that  unless  the  deed  was  paid  for 
within  a  certain  time  the  land  would  be  for- 
feited to  the  state.  Held,  that  the  latter  act 
was  unconstitutional,  as  impairing  the  obU- 

5ation  of  the  above  contract      WhUer  v. 
wee,  54  D.  379. 

An  owner  of  bonds  in  an  internal  improve- 
toent  fund,  issued  by  virtue  of  the  Florida  act 


of  January  6,  1855,  and  known  as  the  '*  Intei^ 
nal  Improvement  Act,**  may  enjoin  the  trus- 
tees of  such  fund  from  applym^  it  to  any 
other  purposes  than  those  specified  in  the 
act,  so  as  to  endanger  his  claim  by  lessening 
his  security;  even  though  such  application 
should  be  under  the  command  of  a  snbse- 

2uent  act  of  the  legislature.     TrusUee  v. 
\aHey,  81  D.  194. 

A  statute  violates  the  obligation  of  a  con- 
tract, which  provides  for  the  compiling  and 
printing  of  laws  of  the  state  under  the  su- 
pervision of  the  compiling  commissioners^ 
and  for  the  letting  of  the  printing  contracts 
by  them,  in  so  far  as  it  conflicts  with  the  rights 
of  one  who  has,  by  virtue  of  a  former  statute 
authorising  the  legislature  to  contract  with 
the  lowest  Didder  for  doing  all  state  printing 
for  the  next  year,  contracted  to  ao  such 
printing.    State  v.  Barker,  96  D.  175. 

A  statute  providing  "that  while  it  re* 
mains  in  force,  debts  due  on  open  accounts, 
and  other  demands  not  heretofore  bearing 
interest  by  law,  shall  bear  interest"  at  a 
certain  rate,  is  unconstitutional,  and  void  as 
to  contracts  already  existing,  as  impairing 
their  obligatioiL  QoggaM  v.  T\tmfpSeed,  95 
D.  397.  8.  P.,  Hubbard  t.  CaUahan,  19  R. 
564. 

Bxamples  nven  of  statutes  which  would 
impair  the  obliffation  of  contracts,  if  en- 
forced,  and  whicn,  therefore,  have  been  de- 
clared void.  Bailey  r.  PhUadeMiia  etc  B.  B. 
Co,,  44  D.  593. 

28.  What  do  not. —The  oonstitutional 
limitation  on  power  to  pass  laws  impaixing 
obligation  of  contracts  has  reference  to  di* 
rect  and  not  to  merely  consequential  inva- 
sions of  it  Oray  v.  Monongahela  N,  Co.,Z7 
D.  600. 

The  obligation  of  a  contract  is  not  im- 
paired by  a  law«7hich  merely  varies  its  con* 
sequences  without  changing  the  essence  and 
character  of  the  contract,  or  altering  the  na- 
ture of  the  obligation  created  by  it    /&. 

The  constitutional  provision  does  not  ap- 
ly  to  contracts  relating  to  public  property. 
tote  V.  B.  A  0.  B,  B,  Co.,  88  D.  317;  nor 
to  the  contract  of  'marriage.    Bu<Ji  t.  Ottem- 
heimer,  25  R.  613. 

Incipient  riffhts  not  perfected,  given  hy 
statute,  may  be  taken  away  by  statute. 
Bangor  v.  Oodtng,  56  D.  688. 

The  constitutional  provision  that  is  re- 
stricted to  laws  affecting  antecedent  con- 
tracts does  not  apply  to  a  law  affecting 
future  contracts.   6arry  v.  leeman,  91  D.  262: 

An  act  of  the  legislature  releasing  a  pen- 
alty accruing  to  a  county,  after  verdict  and 
before  judgment,  is  constitutional,  being 
neither  an  ex  poeto  facto  law,  nor  a  law  im- 
pairing the  obligation  of  contracts,  and  it 
may  be  pleaded  vuie  darrein  eonOnuance. 
Coles  V.  County  qf  Madmon^  12  D.  161. 

A  statute  taking  away  the  preferenoe 
given  to  judgments,  in  the  payment  of  debli 
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owing  hy  a  deceased  insolvent's  estate,  by  a 
prior  statate,  applies  to  judgments  recovered 
after  the  passage  of  the  first  statute,  and  be- 
fore the  passage  of  the  second,  where  the 
debtor  dies  after  the  second  statute  is  en- 
acted, and  is  not  unconstitutional  as  impair- 
ing the  obligation  of  contracts.  DtkkmanU 
Ameai^  30  D.  271. 

Wbere  an  act  of  the  legislature  incorporat- 
ing a  railroad  company  makes  it  the  duty  of 
the  company  to  so  locate  and  oonstruot  its 
road  tliat  it  shall  pass  through  certain  named 
places,  and  imposes  a  forfeitare  in  case  of  a 
failure  to  so  locate  the  act,  is  not  a  contract, 
bat  a  case  of  penal^,  subject  as  to  its  en- 
forcement to  uie  will  and  pleasure  of  the 
legislature.  State  t.  Baltimore  etc  B.  R,  Co.^ 
88  D.  317. 

The  execution  law  in  force  at  the  time  of 
a  contract  enters  into  and  becomes  part  of 
Ht  so  far  as  it  affects  the  obligation;  but  so  far 
as  it  is  merely  remedial,  it  may  be  modified 
or  changed  at  any  timet  Coriell  ▼•  Ham,  61 
D.  134. 

A  statute  proTiding  for  funding  of  a  county 
debt  does  not  impair  the  obligation  of  con- 
tracts, the  obligation  to  pay  being  fully  ac- 
knowledged, and  the  rignt  of  a  person  to 


the  amount  of  his  debt  remaininj;  un< 
•Ifeoted.     Bunaaher  r.  Borden,  63  D.  130. 

A  state  law  making  a  right  of  entry  for 
non-payment  of  rent  assignable  (such  as 
N.  Y.  Laws  1805,  c.  98,  sec.  3,  continued  in 
1  Rev.  Laws  1818,  p.  364,  sec.  3,  and  1  R.  8., 
p.  748,  sea  26)  may  be  applied  to  reserva- 
tions of  rent  in  conveyances  and  leases  made 
before  passage  of  the  law,  without  inour- 
rmg  the  objection  that  it  impairs  the  obliga- 
tion of  contracts,  and  therefore  violates  the 
federal  constitution.  Such  a  provision  affects 
the  remedy,  not  the  contract.  Fan  Berkeae- 
iaer  v.  ^ays,  75  D.  278. 

A  judgment  for  a  tort  is  not  a  **  contract " 
within  the  provision  of  the  federal  constitu- 
tion.    UeAfee  v.  Covington,  61  R  263. 

The/oltoving  atattUee  do  not  impair  the  obii- 
gaUon  of  contraeta:  An  act  authorizing  the 
recovery  of  certain  money  in  the  hands  of 
oommissioners.  Smith  v.  Merchand,  10  D. 
465. 

The  Maine  act  of  1839,  for  relief  of  sure- 
ties on  poor-debtors'  bonds.  Oriental  Bank 
V.  Freete,  36  D.  701. 

A  statute  releasing  a  penaltry  aooming  to 
a  county  on  account  of  tne  failure  of  a  rail- 
road company  to  comply  with  its  act  of  in- 
corporation. Staie  V.  Baltimore  ete,  B»  B, 
Co.,  38  D.  317. 

A  statute  authorizing  judgment  to  be  ren- 
dered without  benefit  of  appraisement  laws 
according  to  the  terms  of  a  note.  Hunt  v. 
Standart,  77  D.  79. 

A  state  law  that  makes  valid  a  void  con- 
tract    Weieh  V.  Wadaworth,  79  D.  236. 

An  act  validating  a  contract  void  as  usuri- 


A  statute  providing  that  where  a  defend- 
ant is  in  actual  military  service,  any  action 
against  him  shall  stand  continued  during 
the  period  of  such  service,  McComdtk  v. 
RuncA,  83  D.  401. 

The  South  Carolina  act  of  1861,  known  as 
the  "stay  law,"  so  far  as  it  relates  to  future 
contracts  made  to  be  executed  within  the 
state.     Barry  v.  laeman,  91  D.  262. 

34.  Statutes  impairing^  th»  oblig^a- 
tion  of  corporate  franchises.*  —  The 
legislature  can  pass  no  act  impairing  the 
rights  or  privileges  of  a  corporation  oppoeed 
to  the  original  grant  without  its  consent. 
Pingry  v.  Waahbun^,  15  D.  676. 

Where  an  act  incorporating  part  of  a 
town  into  a  new  town  provided  that  the  lat- 
ter should  support  its  proportion  of  all  the 
Eaupers  then  supported,  in  whole  or  in  part^ 
y  the  original  town,  a  subsequent  act,  ex- 
onerating the  new  town  from  such  liability 
in  future,  is  unconstitutional  and  void,  as 
impairing  the  obligation  of  contracts.  Bow* 
doinham  v.  Ridvmmd,  19  D.  197. 

The  charter  of  a  railroad  conferred  upon 
the  company  the  power  to  regulate  its  tolls' 
for  a  certain  length  of  time.  During  that 
time  the  legislature  passed  an  act  to  regu- 
late the  same  tolls,  neld,  nnconstitntionaL 
Sloan  V.  Padfie  B.  B.  Co.,  21  R.  397. 

A  railroad  company  in  which  the  state 
had  a  controlling  interest,  and  which  had 
a  right  under  its  charter  to  change  the  gauee 
of  its  road  track  at  will,  leased  such  road. 
Held,  that  a  statute  thereafter  passed  for- 
bidding the  leasees  to  change  such  ganse 
was  unconstitutional  as  impairing  the  obli- 
gation of  a  contract.  Staie  v.  Ei5imond  etc, 
B  R,  Co.,  21  R.  473. 

25.  Statutes  embracing^  more  th.au 
one  subject. t— The  constitutional  provis- 
ion that  an  act  shall  not  embrace  more  than 
one  subject  is  not  violated  by  indudinff  un- 
der the  title  '*  An  act  for  a  homestead  ex- 
emption," provisions  for  the  exemption  of 
personal  property.  Tuttle  v.  Stnmi,  82  D. 
108. 

Subjects  subordinate  to  and  having  a 
necessary  or  natural  connection  with  the 
primary  or  leading  subject  of  a  bill  may  be 
included  in  a  bill  without  rendering  the  act 
double  or  multifarious  in  the  sense  of  the 
constitutional  prohibition.  MUla  v.  Charleton, 
9  R.  5  i  o. 

A  law  embraces  but  one  subject  when  it 
authorizes  the  construction  of  a  railroad  and 
provides  that  it  shall  have  power  to  extend 
to  and  unite  with  other  roads.  BeUeviUeek^ 
B.  R.  Co,  V.  Ortgory,  58  D.  689. 

The  title,  "An  act  to  consolidate  th« 
Texas  Monumental  Committee  and  the  Texas 


*  Torelirn  corporations,  statutes  imposing  pari 
ticular  conditions  and  restrictions  upon,  see 
note.  22  B.  67-70. 

t  Btatiitei  embracing  more  than  one  subject, 
notes,  ol  1).  <37-846;  83  D.  UO,  IIL 
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Military  Insiitote  with  Rutennlle  College," 
embnoee  bnt  one  objeot  within  the  mean- 
ing of  the  eonetitation.  Tadlock  ▼.  JEbofea, 
73  O.  213. 

A  statnte  '*  to  regalate  the  sale  or  disposal 
of  opium,  and  to  prohibit  the  keeping  of 
places  of  resort  for  smoking  or  otherwise 
nsing  that  dmg,"  is  not  nncoustitntional  as 
embracing  more  than  one  anbjeot.  Statt  y* 
^A^am,37R.454. 

86.  or  BubJectB  not  expressed  in 

the  title.* —  1.  InlerpreUng  the  amstUutumal 
froMon,  —  The  oonstitntional  provision  in- 
hibiting the  passage  of  any  law  oontaininff 
any  matter  different  from  what  is  expressed 
in  its  title  does  not  require  that  the  title 
should  contain  a  synopsis  of  the  law,  bat 
that  the  act  should  contain  no  matter  variant 
from  the  title.  Martin  ▼.  Broach^  50  D. 
306. 

The  oonstitutional  provision  was  passed 
for  the  purpose  of  preventing  local  and  self- 
ish provisions  from  being  insraf  ted  upon  acts 
of  ffreat  public  benefit  and  being  adopted 
with  them,  and  to  prevent  foreign  matter 
from  being  incorporated  into  the  law  in  the 
haste  and  excitement  incident  to  the  close  of 
the  sessions  of  the  legislature.  Dam  t. 
State,  61  D.  331. 

If  an  act  contains  minor  matter  not  re- 
ferred to  in  the  title,  such  matter  alone  is 
void;  but  if  the  act  be  composed  of  a  number 
of  discordant  and  dissimuar  provisions,  so 
that  no  one  could  be  pronounced  as  the  prin- 
cipal one,  the  whole  act  is  void.    IK 

An  act  is  not  in  violation  of  this  provision 
although  it  embrace  several  ideas  or  steps  in 
the  progress  of  its  provisions  toward  the  at- 
tainment of  the  main  object  expressed  in  the 
title.  This  object  may  be  a  broader  or  a 
narrower  one,  but  if  the  several  steps  em- 
braced in  it  are  fairly  conducive  to  that  end 
or  object,  it  is  still  a  unit.  Sanio  v.  State, 
63  D.  487. 

Provisions  of  a  general  nature  in  a  local 
statute  not  indicated  in  the  title  aiv  valid  not- 
withstanding the  constitutional  requirement, 
as  in  case  of  provisions  relating  to  oonrts 
throughout  the  state  contained  m  a  statute 
entitled  **  An  act  to  enlarge  the  jurisdiction 
of  the  courts"  of  a  particuUff  locality. 
P^pie  T.  JHeCttnn,  69  D.  642. 

llie  repeal  of  a  statute  on  a  given  subject 
is  properly  connected  with  the  subject- 
matter  of  a  new  statute  upon  the  same 
subject;  and  this  does  not  violate  the  consti- 
tutional requirement,  although  the  repeal  of 
the  former  statute  is  not  mentioned  m  the 
title  of  the  new  enactment.  Oabbert  t. 
JefGrmmoiOeR,   R,  Co,,  71  D.  358. 

The  constitutional  provision  onlv  requires 
that  the  terms  employed  in  the  title  of  the 
act  should  be  significant  of  the  subject  of  its 
provisions.     It  does  not  mean  that  the  word 
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''obieot"  shoold  be  understood  in  the 
of  "provision,"  for  that  would  render  tlis 
title  of  the  act  as  long  as  the  act  itself.  Nor 
does  it  intend  that  no  act  of  legisUtioa  shsJl 
be  oonstitutional  which  has  reference  to  the 
accomplishment  of  more  than  one  ultimate 
end.     Tadlockr,  Eedes,  73  D.  213. 

^  An  act  providing  a  remedy  for  injuries  in- 
flicted by  corporations  as  well  as  by  natural 
persons  does  not  for  that  reason  embraoe 
various  and  distinct  subjects,  and  is  not  in 
conflict  with  this  provision.  ChUe9  v.  Drake, 
74  D.  406. 

The  title  of  an  act  need  not  contain  all 
the  details  for  carrying  it  into  effect^  but 
should  merely  be  a  brief  and  concise  state- 
ment, sufficient  to  indicate  the  nature  of  it* 
Parkinaon  v.  State,  74  D.  522. 

An  act  will  not  be  declared  void  because 
its  objects  are  not  set  forth  in  its  title,  if  the 
title  discloses  the  objects  of  the  act  in  terms 
BO  clear  that  no  one  can  be  misled  therelrv* 
Louieiana  State  Lottery  Co,  v.  Riekovx,  8  tt. 
602. 

An  expression  of  the  eeneral  subject  Is 
sufficient.    Neuendorf  v.  Dmyea,  25  R.  235. 

An  act  inoorporatmg  a  railroad  company 
is  a  private  law  within  the  meaning  ot  the 
Illinois  constitution  providing  that  no  pri- 
vate law  shall  be  passed  which  embraces 
more  than  one  subject,  and  that  shall  be  ex- 
pressed in  its  title.  BeOevUk  eie.  B.  M.  Co, 
T.  Oregor^,  58  D.  589. 

The  legislature  by  simply  declaring  a  pri« 
vate  act  to  be  a  public  law  cannot  evade 
the  effect  of  the  provision.    Ih. 

The  following  aete  do  not  infringe  the  fnh 
xirion:  An  act  which  relates  to  a  subject 
expressed  in  its  title,  and  to  others  insepa- 
rably connected  therewith.  Davie  v.  SlaU, 
61  D.  331. 

The  Iowa  statute  of  1855  entitled  an 
''Act  for  suppression  of  intemperanoe.'* 
Sanio  V.  State,  63  D.  487. 

An  act  the  title  of  which  is  *'to  prohibit 
the  'sale' of  intoxicating  liquors,"  and  the 
body  of  which  makes  it  unlawful  to  "  sell  * 
or  "give**  the  same  away.  Parhnmm  v. 
Staie,  74  D.  522. 

An  act  entitled  "An  act  to  preserve  tlie 
public  peace  and  order  on  the  first  day  of 
the  week,  commonly  called  Sunday,"  but  by 
its  terms  limited  to  the  city  of  New  York. 
Neuendorff  v.  Duryea,  25  R.  235. 

2.  IUuatraikma*—BtaitatM  whose  titles, 
after  enumerating  certain  objects  for  which 
they  were  passed,  add,  "And  for  other  pur- 
poses therein  mentioned,*'  are  not  in  conflict 
with  the  section  of  the  constitution  under 
consideration;  but  the  objects  not  specified 
will  be  good  under  this  general  clause,  if 
they  do  not  contain  matter  variant  from  the 
title.     Martin  r.  Broach,  50  D.  306. 

The  subject  of  a  bill  is  expressed  in  its 


*  Conttitntionallty  of  statntM  embraciug  sub-      *  Instances  of  statutes  embracing  subjects  not 
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title  when  the  sahjeot  is  to  incorporate  a 
ffmilroad  eompany,  and  the  title  is  "An  act 
to  incorporate  the  BeUeville  and  Illinoietown 
Ratlroaa  Companyt"  althoiujh  the  name  of  the 
company  doee  not  give  a  rail  description  of 
the  road  anthoriaed  to  be  oonstmoted.  BelU' 
viUe  ete.  B.  B.  Co.  ▼.  Ortgwy,  58  D.  689. 

A  statute  is  not  nnconstitntional  on  the 
l^and  that  it  does  not  correspond  with  its 
title,  when  entitled  ''  An  act  amendatory  to 
and  explanatory  of  the  statute  of  limitations 
of  1805^  so  far  as  it  regards  idiots,  lunatics, 
and  infants,**  and  proYiding  concerning  non- 
teaidants  in  addition  to  idiots,  lunatics,  and 
infants;  far  tho  title  of  the  act  is  equi^ent 
to  "An  sot  amendatory  to  the  statute  of 
1805^  and  explanatory  ox  that  aot^  as  far  as 
H  relates  to  idiots^  lunatics,  and  infants." 
Denkam  t.  Holeman,  71  D.  198. 

Tho  objects  of  the  Illinois  "act  to  incor- 
porate Bremen's  Benevolent  Association, 
and  for  other  purposes,"  approved  June  21, 
1852;  are  sufficiently  expressed  in  its  title. 
¥wraneii%  Benevoleni  Aum  t.  Lowubunf,  74 
D.  115. 

The  subject  embraced  in  the  title,  "Act 
to  prohibit  ssle  of  intoxicating  liquors  to 
minors,"  etc,  is  to  provent  the  procurement 
of  liquor  by  the  persons  namea  in  the  act; 
■ad  under  the  title,  the  body  of  the  act  may 
properly  declare  it  unlawful  '*to  sell,  dis- 
pose of,  barter,  or  give"  such  liquors  to 
minors^  as  being  a  means  to  effect  the  chief 
dosign  of  the  act  as  expressed  in  the  title. 
Pariin»on  v.  State,  74  D.  622. 

The  Minnesota  act  of  ]86.\  chapter  10, 
is  in  conflict  with  the  section  of  the  constitu- 
tion which  provides  that  no  law  shaJl  em- 
brace more  than  one  subject,  which  must 
be  expressed  in  its  title,  and  is  void. 
W^inanaeie,  B.  RCo,t,  Waldron,  88  D.  100. 

The  legislature  passed  an  act  entitled  *'An 
act  to  authorise  the  city  of  Madison  to 
reassess  and  collect  certain  taxes  and  assess- 
ments," and  authorising  a  special  reassess- 
ment, for  the  payment  of  a  patent  pavement 
already  laid  in  the  city,  and  also  the  adop- 
tion and  use  of  any  patented  pavement  in 
the  future,  and  the  assessmeut  and  collection 
of  taxes  tiierefor.  Held,  that  the  act  did 
not  "embrace  more  than  one  subject,"  and 
that  the  subject  was  sufficiently  "expressed 
in  the  title.*^    MilU  v.  OuirkUm,  9  K.  678. 

An  act  of  a  legislature  entitled  "  An  act 
to  incorporate  the  San  Antonio  and  Mexican 
Ckilf  Railroad,"  and  which  provides  that 
certain  towns  may  issue  bonds  to  aid  in  the 
construction  of  the  railroad,  is  in  violation 
of  the  constitntional  provision.  Oiddinffs  v. 
CUv  qf  AfUomo,  26  B.  321. 

27.  Statutes  regnlatiiiff  eommeroa.* 
—  A  statute  prohibiting  the  transportation 
from  one  state  to  another  of  prairie  chickens 

*8tatutes  providing  for  intpectlon  of  lUami- 
nating  oils,  see  note,  aS  BL  6i7-tta    See  also  Com- 
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which  have  been  lawfully  killed  is  void  as 
in  contravention  of  the  provision  of  the  fed- 
eral oonstitutioii  granting  to  Congress  the 
power  to  regulate  commerce  among  the  sev- 
eral states.     StaU  v.  Saunders,  27  K.  98. 

28.  What  statutes  are  within  the  po- 
lice power  of  the  state.  — The  legislature 
of  a  state  may  determine  that  articles  injuri- 
ous to  the  public  health  or  monds  shall  not 
constitute  property  within  its  jurisdiction, 
where  the  enactment  is  to  operate  prospect 
ively.  And  a  declaration  by  the  legislature 
that  no  person  shall  scqnire  any  property 
in  spirituous  liquors  intended  to  be  used 
as  a  beverage  would  not  violate  any  pn^ 
vision  of  ths  oonstitution.  Pruton  T.  Drma 
64  D.  639. 

The  legislature  may  regulate  hj  law  the 
sale  of  any  article  the  use  of  which  would 
be  detrimental  to  the  morals  of  the  people. 
StaU  ▼.  Cfumey,  68  D.  782. 

The  legislature  may  declare  the  posses 
sion  of  certain  property  to  be  unlawful,  where 
such  property  would  be  danrerous,  injuri* 
ous,  or  noxious;  and  may  by  due  process  of 
law,  by  proceedings  in  rem,  provide  for  the 
abatement  of  the  nuisance  and  the  pun« 
ishment  of  the  offender  by  the  seisure  and 
.confiscation  of  the  property,  by  the  removal, 
sale,  or  destruction  of  the  noxious  articles. 
Fisher  v.  MeOirr,  61  D.  381. 

The  New  Hampshire  act  of  July  3,  1863, 
Vhioh  undertakes  to  charge  the  owner  with 
amount  of  damage  done  by  his  dog,  as  de<- 
termined  by  the  selectmen  of  the  town 
within  which  the  damage  happened,  without 
an  opportunity  to  be  heard,  is  so  far  unoon- 
stitutional,  because  it  is  not  a  wholesome 
-and  reasonable  law  within  the  meaning  of 
the  constitution,  is  contrary  to  reason  and 
natural  justice,  and  is  therefore  not  within 
the  genersl  scope  of  legislative  power,  and 
because  it  is  in  violation  of  the  provision  in 
.the  bill  of  rights  which  secures  the  right  of 
trial  by  jury  in  all  controversies  concern- 
ing property,  except  in  cases  where  it  has 
been  otherwise  heretofore  used  and  prac- 
ticed. Mati  Kingston  r.  Towie,  97  D.  676; 
2R.  174. 

A  statute  making  it  a  misdemeanor  to 
manufacture  cigars,  in  cities  of  more  than 
five  hundred  thousand  inhabitants,  in  any 
tenement-house  occupied  by  more  than  three 
families,  except  on  the  first  floor  of  houses 
on  which  there  it  a  store  for  the  sale  of 
cigars  and  tobacco,  is  unconstitutional.  Mai' 
ter  of  Jacobs,  60  R.  636. 

The  following  statutes  have  been  sustained  as 
proper  exercises  of  the  poUce  power:  A  stat- 
ute which  makes  it  unUwfnl  for  a  citizen  to 
distill  his  grain  into  spirituous  or  intoxicat- 
ing liquor,  unless  employed  by  the  governor 
to  do  so^  under  such  rules  and  regulations 
as  he  may  prescribe.  Ingram  v.  State,  84  D. 
782. 

A  statute  exempting  from  taxation  one 
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doff  to  eMh  family,  and  taxing  all  others  at 
a  nxed  rate,  under  a  penalty  for  non-pay- 
ment    Bx  parte  Cooj>er,  30  R.  162. 

A  statute  prohibitiog  the  sale  of  opium. 
State  y.  Ah  Chew,  40  R.  488. 

A  statute  making  it  a  penal  offense  to 
establiiBh  and  maintain  a  plaoe  for  yendins 
provisions  or  refreshments,  or  furnish  food 
or  shelter  for  horses,  within  a  mile  of  a 
eamp-meeting  without  the  permission  of  the 
authorities  in  charge  of  each  meeting,  with 
an  exoeption  in  favor  of  any  one  thus  earry- 
ing  on  nis  pre-established  business,  and  a 
limitation  of  such  prohibition  to  thirty  days 
in  any  year.  Com,  y.  Beane,  42  R.  450; 
Meyen  y.  Baker,  60  R.  580. 

A  statute  making  it  a  misdemeanor  to  sell 
any  pistols  except  such  as  are  known  as 
nayy  pistols.    Dabln  r.  State,  43  R.  275. 

A  statute  declaring  it  unlawful,  within  cer* 
tain  counties,  to  transport  or  move  after 
sunset  and  before  sunrise  of  the  succeeding 
day  any  cotton  in  the  seed,  but  permitting 
the  owuer  or  producer  to  remove  it  from  the 
field  to  the  place  of  storage.  Davis  v.  State, 
44  K.  128. 

A  law  requiring  operators  of  butter  and 
cheese  factories  on  tne  co-operative  plan  to 
give  bonds  for  faithful  accounting  for  prop- 
erty received  for  manufacture.  Sawthom  r. 
People,  50  R  610. 

29.  Statutes  unoonstitutioaLal  in 
part.  —  An  unconstitutional  provision  in  a 
statute  renders  such  statute  void  only  so  far 
as  that  provision  is  concerned.  CniversUff  <^ 
Maryland  v.  WUUanu,  31  D.  72.  S.  P., 
Fisher  v.  McOirr,  61  D.  381;  Brown  v. 
Beatty,  69  D.  389;  if  sufficient  remains  to 
effect  its  object  without  the  aid  of  the  in- 
yaUd  portion.  Santo  v.  State,  63  D.  487. 
&  P.,  Bast  Kingston  v.  Towle,  97  D.  575; 
Berry  v.  Baltimore  etc.  R,  B.  Co.,  20  R.  69. 

A  statute  was  passed  in  due  form  to  reap- 
portion the  state  into  Judicial  districts,  but 
Dcfore  being  signed  by  the  governor  was  so 
ohanged  as  to  reduce  the  number  of  judges 
in  the  second  district  to  one,  which  was  con- 
trary to  the  constitution.  Held,  that  the 
statute  being  complete  and  capable  of  ex- 
ecution as  to  the  other  districts,  it  was  valid 
as  to  them.    In  re  Oroff,  59  R  859. 

80.  Oonstitationality  of  various 
statutes  relating  to  remedies.  —  1.  Gen^ 
oral  rules,*  ^  The  legislature  may  enact 
laws  varying  the  remedy  for  the  collection 
of  debts,  and  if  the  laws  are  general,  and 
contain  such  provisions  as  the  public  good 
requires,  they  are  constitutional,  and  all 
proceedings,  as  well  for  old  as  new  debts, 
should  conform  to  them.  Sommers  v.  «/ioAfi- 
son,  24  D.  604;  McMillan  v.  Sproffue,  35  D. 
412;  Cqfman  v.  Bank  of  Kentucky,  90  D.  311. 
Legislatiye  authority  over  remedies  may 
be  exerdsed  at  pleasure  over  past  or  future 
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contraets.  Baugher  v.  Nelson,  52  D.  694; 
Cock  y.  Cray,  81  D.  185;  if  the  parties  an 
left  a  substantial  remedy,  according  to  the 
course  of  justice  as  it  existed  at  the  time  the 
contracts  were  made.  Von  Bamnbaeh  v. 
Bade,  76  D.  283.  S.  P.,  Penrose  v.  Biie 
Canal  Co.,  93  D.  778;  Sequestration  Cases,  98 
D.  494. 

The  legislature  ma^  create  in  favor  of 
pending  actions  additional  remedies  for  the 
enforcement  of  rights  which  are  therein  at- 
tempted to  be  enforced:  thus  it  may  declm 
that  no  action  then  pending  shall  abate  be* 
cause  the  firms  who  are  respectively  parties 
defendant  and  plaintiff  have  a  common  mem* 
her.    Heplmm  v.  Curts,  32  D.  76a 

Remedies  may  be  altered  or  varied  by  the 
legislature  as  it  pleases,  provided  tiiat  in  so 
doing  their  nature  and  extent  are  not  so 
changed  as  materially  to  impair  the  rights 
and  mterests  of  the  creditors.  Von  Bourn* 
hack  V.  Bade,  76  D.  283. 

The  leg^latnre  may  pass  retrospective 
laws  affecting  pending  suits,  giving  new  rem- 
edies, and  modifying  old  ones,  or  removing 
impediments  in  the  way  of  legal  prooeedings; 
provided  that  such  laws  do  not  violate  uie 
constitutional  prohibitiona.  Schadqif.ComLm 
78  D.  359. 

For  convenience,  the  state  may  var^  the 
times  of  holding  courts,  shift  Jurisdictioa 
from  one  to  another,  change  forms  of  action, 
of  pleadings,  and  of  process,  etc,  and  may 
incidentally  delay  somewhat  the  collection 
of  given  debts;  but  the  leg^lature  cannot, 
unobr  guise  of  legislating  upon  the  remedy 
intentionally,  in  effect  impair  the  obligatioa 
of  contracts.     Scobey  v.  Gibson,  79  D.  490l 

2.  What  laws  affect  the  remedy  only.*  — 
A  statute  is  not  void  as  conferring  exclusive 
privileges  upon  particular  persons,  which 
gives  a  Uen  for  services  enforaeable  in  a 
mode  specially  provided,  to  persons  employed 
on  steamboats  and  other  water-craft,  jf  A 
Steamboat  Co.  v.  Foster,  48  D.  248. 

The  Missouri  act  of  1846  merely  provides 
a  mode  for  establishing  a  rijght  which  already 
existed,  and  is  not  unconstitutiohaL  Snyder 
v.  War/ord,  49  D.  94. 

The  Maryland  act  of  1845  regulates  reme- 
dies upon  usurious  contracts,  and  does  not 
divest  vested  rights.  Baugher  v.  Nelson,  58 
D.  694. 

The  act  of  1845  is  merely  remedial,  obli- 
ging the  borrower  seeking  relief  as  defend- 
ant against  a  usurious  contract*  to  do  the 
same  as  he  is  obliged  to  do  when  seeking 
relief  as  plaintiff,     ih. 

The  following  statutes  have  been  sustained 
as  ejecting  the  remedy  onfy:  A  statute  re- 
<^uinng  that  makers  and  indorsers  of  nego- 
tiable paper  shall  be  sued  in  a  joint  action. 
MeMiltam  v.  Sprague,  85  D.  412. 

A  law  passed  subsequently  to  the  exeon^ 

*  What  laws  affect  the  remedy  only, 
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Hon  of  a  ooatnet^  making  it  nnlawhil  to  im- 
priBon  a  dobtor*  Brown  ▼•  DiflaAtinly,  43 
D.  499. 

A  legislativo  aet  onforolnff  a  moral  obliga- 
tion not  legally  enforceable  Ljfeoming  ▼. 
ITnim,  63  D.  575. 

The  Pennsylvania  aet  of  March  27  pro- 
Tiding  that  certain  oonnties  from  which 
canses  have  been  removed  for  trial  to  Union 
County,  by  virtue  of  the  act  of  the  18th  of 
April,  1843,  reimborse  Union  County  for  the 
expenses  of  the  said  trials.    lb, 

A  statute  permitting  municipal  corpora- 
tions to  appeal  without  giving  security  as 
required  in  other  cases.  Hohiu  v.  City  qf 
if  otfoon,  58  R.  602. 

8.  What  cUteratioM  qf  remedie$  are  unwar* 
ra$aed.  —  The  legislature  may  alter  remedies; 
but  the  alteration  must  not,  so  far  as  prior 
contracts  are  concerned,  appear  on  the  face 
of  Uie  statute  to  be  enacted  to  render  the 
remedies  less  efficient  or  more  dilatory  than 
thoee  in  force  when  the  contract  was  made. 
Toummid  v.  Tounuend^  14  D.  722. 

When  the  remedy  is  an  essential  P^rt  of 
the  contract,  it  cannot  be  changed.  To  take 
away  all  legal  remedies,  or  so  to  change  and 
obetruct  them  as  materially  to  impair  the 
value  and  benefit  of  the  contract,  is  within 
the  prohibition  of  the  constitution.  Coffman 
V.  Bank  cf  Kentucky,  90  D.  311;  SequetAratkm 
Casea^  98  D.  494. 

A  legislature  has  power,  by  a  remedial 
statute,  to  legalise  defective  proceedings 
under  a  former  statute,  only  in  cases  where 
it  has  present  authority  to  authorise  like 
proceedings.  KhnbaUv,  Town  <if  Bosendakf 
84  R.  421. 

A  statute  providing  that  no  person  shall 
reoover  damages  from  a  municipality  for  an 
injury  from  a  defect  in  a  highway,  unless 
he  resides  in  a  country  where  similar  inju- 
ries constitute  a  like  cause  of  action,  is  un- 
constitutional. Pearoon  v.  OUy  o/Pirtiand, 
81  R.  275. 

4.  lUustrati<m$.  — A  contract  of  specialty 
was  entered  into^  and  judgment  rendered, 
under  a  statute  declaring  that  no  writ  of  ea, 
so.  diould  in  any  case  be  issued  upon  a  judg- 
ment recovered  by  a  party  not  at  the  time 
a  resident  of  the  state^  without  an  affidavit 
of  fraud  against  defendant.  Subsequently 
a  statute  was  passed  repealing  the  above  re- 
quirement, and  containing  no  saving  clause 
as  to  pending  suits.  After  this  a  writ  of  ca. 
M.  issued  on  the  judgment  without  such  affi- 
davit of  fraud.  Held,  that  the  repealing 
statute  did  not  impair  the  obligation  as  to 
bail,  but  merely  modified  the  remedy.  Cook 
V.  Gray,  81  D.  185. 

A  statute  of  Virginia  which  provided  that 
"no  corporation  shall  hereafter  interpose 
the  defense  of  usury  in  any  action,  nor 
shall  any  bond,  etc,  of  such  corporation  be 
set  aside,  impaired,  or  adjudged  invalid  by 
reason  of  anything  contained  in  the  laws 
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prohibiting  usury,  "^Ae&f,  1.  To  apply  to 
contracts  made  before  the  passage  of  the  act^ 
even  though  in  suit;  and  2.  Not  to  be  in 
violation  (U  the  constitution  of  Virginia,  or 
of  that  of  the  United  States.  Toum  qf  Dan* 
viUe  T.  Pace,  18  R.  663. 

A  statute  made  railroad  companies  liable 
"for  all  expenses  of  the  coroner  and  his  in- 

auest,  and  the  burial  of  all  persons  who  mav 
ie  on  the  cars,  or  who  may  be  killed  by  col- 
lision or  other  accident  occurring  to  such 
cars,  or  otherwise."  Held,  unconstitutional 
so  far  as  it  attempts  to  make  railroad  compa- 
nies liable  in  cases  where  they  have  violated 
no  law,  or  been  guilty  of  no  negligence. 
Ohio  A  M,  R*y  Co,  v.  Lackeu,  20  R.  259. 

A  town  made  an  irregular  assessment  of 
taxes;  a  statute  was  thereupon  passed  ta 
confirm  the  assessment.  But  before  the  pas- 
sage of  this  statute  a  constitutional  amend- 
ment had  taken  away  from  the  legislature 
authority  to  enact  special  laws  for  the  assess- 
ment and  collection  of  taxes.  Heid,  that 
the  statute  was  void.  KknbaU  v.  Town  ef 
BoeendcUe,  24  R.  421. 

81.  Statntes  relating  to  pnniahnwnt 
for  crime.*  —  An  act  giving  the  recorder 
of  an  incorporated  citv  jurisdiction  of  certain 
misdemeanors  and  civil  causes  within  the 
city  is  oonstitnttonaL  State  v.  Helfirid,  10 
D.  591. 

An  aet  imposing  a  double  penalty  upon  one 
who  appeals,  in  case  he  is  convicted  by  a 
jury  in  the  appellate  court,  is  unconstitu- 
tional. But  the  appellate  court  may,  after 
conviction  by  the  jury,  impose  the  sinsle 
penalty,  where  such  penalty  appears  to  be 
appropriate,  and  the  law  does  not  state  by 
what  tribunal  it  may  be  imposed.  State  v. 
Gumey,  58  D.  782. 

An  act  requiring  a  charge  to  be  made  in 
like  manner  as  is  required  in  relation  to 
other  offenses,  but  givmg  no  especial  direc- 
tions, is  not  unconstitutional  on  the  ffronnd 
that  the  charge  is  not  required  to  be  dis- 
tinctly and  fully  made.  Santo  v.  State,  68 
D.  487. 

An  act  is  not  unconstitutional  on  the  ground 
that  it  authorizes  a  criminal  prosecution, 
and  that  it  is  not  made  necessary  to  inform 
the  defendant,  and  that  he  has  not  the  right 
to  be  confronted  with  witnesses,  although  it 
does  not  require  an  arrest,  if  it  requires  a. 
notice  to  him  as  effectual  in  substance  aa. 
when  he  is  sued  for  any  amount  of  indebted* 
ness,  and  allows  him  to  be  confronted  with, 
witnesses.     lb. 

A  statute  providing  that  a  person  shall  b* 
subjected  to  an  increased  punishment  upoia 
conviction  for  a  second  offbnae  is  not  in  vio- 
lation of  a  constitutional  provision  that  no 
person  shall  be  twice  put  in  jeopardy  for  the 
same  offense.     People  v.  Stanlev,  17  R.  401, 

The    legislature  may  lawfully  authoriae 

*  Constitutionality  of  statutes  concerning  Iuf 
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€itiM  to  punish  known  thievei^  eto.»  foond 
in  the  mnnioipality .  Morgan  v.  NoUe^  41  B. 
486. 

A  statate  prescribing  for  the  oflfense  of 
Uving  in  adultery  or  fornication,  when  com- 
mitted by  a  negro  and  a  white  person  to- 
gether, a  different  punishment  from  that 
prescribed  when  the  offense  is  committed  by 
two  white  persons  or  two  negroes,  is  not 
unconstitationaL    Pact  t.  8ta^  44  R.  613. 

m.  Iktebpbbtation  and  Effect. 

89.  Oeneral  rules  of  conBtructlon. — 
Statutes  must  be  construed  according  to 
their  plain  and  obvions  meaning.  lAfpUl  v. 
Huston^  94  D.  116.  And  so  as  not  to  impair 
pre-existing  rights  of  the  public  or  of  indi- 
viduals.    Srtiee  v.  Schuyler,  46  D.  447. 

Statutes  should  be  so  interpreted  as  to 
inppress  the  mischief  they  were  intended  to 
correct,  and  advance  the  remedy  therefor. 
Farkmaon  ▼.  8laU,  74  D.  622;  and  not  so 
as  to  work  a  public  mischief,  unless  required 
by  clear,  unequivocal  words,  especiallv  if 
the  statute  be  chiefly  to  subserve  mdividual 
interests.     People  v.  Lambier,  47  D.  273. 

A  statute  is  not  to  be  construed  to  j^rotect 
fraud,  where  any  other  construction  is  pos- 
sible.    Rogers  ▼.  Brent,  60  D.  422. 

A  statute  empowering  a  court  to  give  such 
relief  as  right  and  justice  may  appear  to 
require  does  not  authorise  an  arbitrary  de- 
termination, but  a  decision  according  to  the 
legal  rights  of  the  parties,  tx  parte  Will' 
gocb,  17  D.  626. 

Recitals  of  general  and  public  facts  in  an 
net  of  Parliament  cannot  be  denied.  Camp' 
helVe  Caee,  20  D.  360. 

A  recitid  of  a  particular  fact  to  the  pre- 
judice of  an  individual  riffht  is  not  conclu- 
sive, except  in  the  case  of  oills  of  attainder. 
lb. 

All  statutes  are,  in  lesal  oontemplation, 
peipetual,  unless  limitea  by  their  terms, 
which  means  simply  that  thev  are  of  force 
nntU  duly  repeated  or  amended.  WeUing* 
imC%  Caee,  26  D.  631. 

A  case  within  the  equity  of  a  statute, 
though  not  within  its  letter,  may  be  declared 
in  a  court  of  equity  to  be  within  the  statute. 
Dame  v.  BarkneeB,  41  D.  184. 

Courts  have  no  dispensing  power  over 
statutes;  where  they  contain  no  exceptions, 
the  courts  can  make  none;  if  they  are  too 
rigid  in  their  terms,  the  remedy  is  with  the 
legislature.    Box  v.  Stafford,  51  D.  142. 

Courts  have  nothing  to  do  with  the  policy, 
necessity,  or  expediency  of  a  law.  This  is 
a  matter  for  the  consideration  of  the  legis- 
Uture.    Bepley  v.  State^  68  D.  628. 

Doubtful  statutory  provisions  definins 
Jurisdiction  of  courts  should  be  interpreted 
so  as  to  maintain  the  jurisdiction  of  the 
Isflsl  tribunals.     AbboU  v.  Oatch,  71  D.  636. 

The  language  of  an  exemption  act  should 
be  construed  in  harmony  with  its  humane 
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and  remedial  purpose.    Stewart  v.  Browm, 
93  D.  678. 

88.  Gonstmetion  to  be  in  fitvor  of 
constitutionslity.  —  A  court  of  law 
when  called  upon  to  decide  upon  the  valid* 
ity^  of  a  statute  will  presume  it  to  be  oon* 
stitational  until  the  contrarv  clearly  i^pears. 
The  legislature  is  presumed  to  be  the  judge, 
in  the  first  instance,  of  its  constitutional 
powers,  and  it  is  only  when  manifest  as- 
sumption of  authority  or  misapprehension 
of  it  appears  that  the  judicial  power  should 
refuse  to  execute  it.  Adams  v.  Howe,  7  D. 
216.  S.  P.,  BaUfp  V.  PhUadelphia,  W.,  A  B, 
R.  R,  Co.,  44  D.  693;  Sutherland  v.  De  Leon, 
46  D.  100;  Baugher  v.  Nelson,  62  D.  694; 
WinUr  v.  Jones,  54  D.  379;  Wriqhty.  WHgfU, 
66  D.  723;  LomsvUle  etc  R.  R,  Co,  v.  David- 
son Co.,  62  D.  424;  Santo  v.  State,  63  D.  487; 
Reybum  v.  BraekeU,  83  D.  467.  Thus  where 
such  a  statute  would  be  valid  if  the  consent 
of  persons  affected  by  its  passage  was  pre- 
viously obtained,  that  fact  will  be  presumed, 
and  conclusively  so  against  a  stranger. 
WemnaUm*s.Ca»e,  26  D.  681. 

An  act  of  the  legislature  will  be  declared 
unconstitational  only  in  the  case  that  ite 
repugnance  to  the  constitution  be  beyond 
reasonable  doubt.  Hdhe  v.  Henderson,  29 
D.  677.  S.  P.,  HarrUon  v.  State,  86  D.  668; 
Com,  V.  Sfrie  J^y  Co,,  1  R.  399. 

An  act  susceptible  of  two  interprets* 
tions  will  be  given  that  which  will  render  it 
constitutional  and  valid.  Boisderev,  Citmens' 
Bank,  29  D.  453;  Bhodgood  v.  Mohawk  etc, 
R,  R,  Co,,  31  D.  313;  Santo  v.  State,  63  D. 
487. 

In  construing  statutes,  courts  should  look 
to  their  true  object,  and  not  be  guided  by 
other  objects  or  purposes  which  the  legisla- 
ture had  mistakenly  assumed  or  declared; 
and  if  in  this  view  the  statutes  be  within 
the  power  of  the  legislature,  and  consistent 
with  the  constitution,  they  should  be  nph^c^. 
Sherman  v.  Buick,  91  D.  677. 

The  word  ''be"  will  be  construed  aa 
meaning  "become"  when  this  is  necessary 
to  save  an  act  from  the  objection  of  being 
unconstitutional  and  void.  Boisdere  v. 
Citkens*  Bank,  29  D.  463. 

A  statute  enacting  that  the  owners  of 
land  lying  and  beins  on  a  certain  stream 
may  recover  as  well  for  injuries  heretofore 
sustained  as  for  those  which  may  be  there- 
after sustained  in  consequence  of  any  aet^ 
work,  or  obstruction  of  the  Philadelphia, 
Wilmington,  and  Baltimore  Railroad  Com- 
pany must  be  construed  as  giviuff  a  rem- 
edy only  for  those  injuries  for  which  the 
company  was  liable  nnder  its  charter,  and 
not  as  imposing  new  liabilities.  Bailey  v. 
Phila.,  W.,  deB,R,R,  Co.,  44  D.  593.* 

A  statute  anthorijEing  certain  acts  to  be 
done  affords  no  protection  for  acts  not  done 
strictly  in  pursuance  of  the  authority  con- 
ferred.   Henoe  if  a  company,  by  statute  an- 
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tlMviied  to  •rect  aoron  a  navigable  atream  a 
bridfle  of  apooified  dimenaiona  or  at  a  paitioa- 
lar  ]^aoe,  erects  a  bridge  of  different  dimeu- 
moDB,  orat  another  place,  it  will  be  answerable 
for  any  damages  resulting  from  the  variation 
in  the  dimensions  or  location  of  snch  bridge. 

84.  Ordinary  or  well-known  mean* 
ing of  the  worda  to  be  adopted.  —The 
words  of  a  statute  are  to  be  taken  in  their 
ordinary  and  familiar  signification  and  im- 
port^  and  regard  ia  to  be  had  to  their  general 
and  popular  nse.  PtirkiMon  r.  State,  74  D. 
582;  CWnuntn^  v.  Colsman,  62  D.  402;  Quig- 
ley  T.  Chrhamt  63  D.  139. 

When  the  legislators  has  used  a  term, 
withoat  defining  it^  which  has  a  well-settled 
meaning  in  the  common  law,  it  most  be  sup- 
posed uiat  they  nse  it  in  the  same  sense. 
HiUhauae  ▼.  Chester^  8  D.  265;  Johnson  v. 
Farweii^  22  D.  203;  Carpenter  v.  State,  34  D. 
116;  State  ▼.  Baltimore  tk  0,  R,  R.  Co.,  38 
D.  317;  Buckmer  v.  R,  B.  Bank,  41  D.  105; 
Ex  parU  Vincent,  62  D.  714;  Bamris  ▼.  Rey- 
nokU,  73  D.  600. 

The  intention  of  the  legislature  ia  to  be 
gathered  from  the  words  used,  taken  in  tiieir 
Slain  and  obvious  sense.  Keener  v.  State,  63 
D.  269. 

Where  the  language  of  a  statute  is  clear  and 
plain,  courts  cannot  consider  consequences 
in  construing  it  so  as  to  give  it  a  construc- 
tion different  from  its  natural  and  obvious 
meaning.     Coffin  v.  Rich,  71  D.  559. 

Construction  of  a  statute  is  admissible  only 
where  there  is  an  ambiguity.  Oaku  v.  Cfa^, 
12  D.  375. 

A  word  in  a  statute  having  two  significa- 
tions should  crdinarilv  be  ooostmed  as  gen* 
erally  understood  in  the  community,  but  not 
where  it  would  contravene  the  manifest  in- 
tention of  the  legislature.  Favere  v.  OlaeB, 
58  D.  272. 

85.  Interpretation  of  general  words. 
—  General  words  in  a  statute  must  receive  a 

General  construction,  unless  there  be  some- 
bing  in  it  to  restrain  them.    Jonee  v.  Jonee, 
86  D.  723. 

86.  Aeoertaining  and  giving  effect 
to  legislative  intent. —In  construing  a 
statute^  the  intention  of  the  makers  must  be 
regarded,  and  what  ia  within  that  intention 
is  within  the  statute^  though  not  within  the 
letter,  while  what  ia  within  the  letter  of  the 
statute  bet  not  within  the  intention  of  the 
makers  ia  not  within  the  statute.  Mayor 
€tc  V.  J2bo<, 63D.  692.  S.  P.,  Peoj^r,  Utica 
Im.  Co,,  8  D.  243;  Orndoff  v.  Turman,  21 
D.  60S;  Blakeney  v.  Bhkeney,  30  D.  574;  and 
the  intention  may  be  collected  from  the  cause 
or  necessity  of  making  the  act  or  from  for- 
eign circumstances.  Car  Spring  Co.  v.  R,  R» 
Co,,  69  D.  181.  Accordingly,  where  a  stat- 
ute recited  that  A,  who  was  livins,  had 
oqIv  female  heirs,  and  it  appeared  that  A 
had  two  daughters,  named  a  and  0,  and  no 
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other  children, — held,  that  by  the  words 
**  female  heirs  were  meant  the  two  daugh* 
ters  of  A.    BeaU  v.  Hanaood,  3  D.  532. 

General  rules  of  statutory  construction 
must  yield  to  the  clear  intention  of  the 
legislature  sufficiently  expressed.  Wekk  v. 
Wadsworth,  79  D.  236. 

Where  a  literal  construction  would  pro- 
duce results  unjust  and  violative  of  the 
constitution,  the  general  language  of  the 
statute  must  be  restricted  so  as  to  accom- 
plish the  general  intent  and  declared  result 
of  the  statute  without  producing  such  results, 
or  else  it  must  be  declared  to  be  a  plain  vio- 
lation of  the  provisions  of  the  constitution, 
and  therefore  void.  Preston  v.  Drew,  54  D. 
639. 

A  universal  rule  in  construing  a  statute 
is,  that  courta  must  find  the  intent  of  the 
legislature  in  the  statute  itself.  Unless 
some  ^ound  can  be  found  in  the  statute  for 
restraming  or  enlarging  the  meaning  of  its 
general  words,  they  must  receive  a  general 
construction,  and  the  courts  cannot  arbitra- 
rily subtract  from  or  add  thereto.  Tynam 
V.  Waiher,  95  D.  152. 

Laws  must  be  executed  according  to  the 
sense  and  meaning  which  they  import  at  the 
time  of  passage.  Com.  v.  arie  etc,  R,  R, 
Co.,  67  D.  471. 

An  express  provision  of  law  cannot  be  re- 
pealed or  its  construction  controlled  by  the 
presumed  or  even  well-known  views  Of  the 
members  of  the  legislature.  The  law  alone 
can  speak  the  legislative  will.  BeUevUle  etc^ 
R.  R.  Co.  V.  Gregory,  58  D.  589. 

It  is  safe  to  give  effect  to  particular  words 
of  the  enacting  clause;  for  where  the  legisla- 
ture, in  the  same  sentence,  uses  difSrent 
words,  courts  will  presume  that  they  were 
used  to  express  different  ideas.  Parkinson 
V.  State,  74  D.  522. 

Laws  to  carry  on  the  government  are  to  re* 
ceive  a  liberal  construction  to  effectuate  the 
objects  designed,  and  if  the  legislative  pur- 
pose can  be  arrived  at  in  the  aoMuce  of  ex- 
press language,  that  meaning  is  to  be 
observed  and  obeyed.  Hardesty  v.  T<nft,  87 
D.  584. 

The  legislature,  in  re-enacting  a  law  with- 
out change  or  amendment,  is  deemed  thereby 
to  adopt  the  construction  placed  upon  it  bv 
the  courts.  Indicma  etc  iC  R.  Co.  v.  Ouara, 
87  D.  327. 

The  court  must  ffive  to  the  language  of  a 
statute,  which  is  deficient  in  precision  and 
clearness,  and  faulty  or  imperfect  in  phrMO- 
ology  or  structure,  such  an  interpretation 
as  may  appear  beat  adapted  to  effectuate 
the  object  contemplated  in  its  enactment; 
and  it  is  always  to  be  presumed,  in  such 
case,  that  the  legislature  mtended  that  the 
most  reasonable  and  beneficial  interj^retation 
should  be  given  to  the  language  which  they 
have  used.     Pickering  v.  Day,  95  D.  291. 

Where  the  language  of  a  statute  is  not 
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•lear,  and  it  ia  obvious  that  by  a  partioalar 
oonstrnotion  great  pnblio  interests  would  be 
endangered  or  sacrificed,  the  court  ought  not 
to  presume  that  such  construction  was  in- 
tended by  the  makers  of  the  law.    lb. 

Construing  a  statute  according  to  its 
equity  is  to  give  effect  to  it  according  to  the 
intention  of  the  law-makers,  as  indicated  by 
its  terms  and  purposes.  Blaheney  r,  Blake' 
my,  30  D.  574. 

87.  Bule  that  entire  statute  mtuit 
be  construed  together.  — The  legislative 
intent  governs  in  construing  a  statute,  if  it 
can  be  ascertained,  and  such  intent  is  to  be 
withered  from  the  whole  statute.  Smiih  ▼. 
Jiandaa,  65  D.  475;  BeUevMe  and  lUinoiBUwm 
R.  E.  Co.  V.  Oreffory,  58  D.  589;  Parkinson 
▼.  State,  74  D.  522. 

Effect  must  be  given  to  every  part  of  a 
statute,  if  it  can  be  done  without  manifestly 
yiolating  the  intention  of  the  legislature. 
Monieagpdeu  ▼.  HeU,  23  D.  471;  without  re- 
iecting  any  ]^art  as  surplusage,  or  treating 
It  as  a  repetition  of  aprovision  already  made. 
Oaiee  v.  Saimon,  95  D.  139. 

88.  Oonstruing  two  or  more  provis- 
ions together.  —  All  sections  of  an  act 
should  be  construed  together,  and  each  sec- 
tion should  receive  such  a  construction  as 
will  make  it  conform  to  common  sense  and 
justice.  Bumham  v.  Haye,  58  D.  889;  Stout 
V.  Keye»,  43  D.  465;  and  if  possible,  so  as  to 
he  consistent  with  all  other  sections.  MerriU 
▼.  Harris,  57  D.  359. 

Statutes  which  take  efibct  simultaneously 
should  be  construed  together  in  determining 
their  effect     Bishop  ▼.  Boyle,  68  D.  615. 

One  portion  of  a  law,  to  qualify,  restrain, 
or  suspend  another  portion,  must  appear  to 
have  been  framed  with  that  intention.  Belle- 
vUle  etc.  R.  R.  Co,  v.  Gregory,  58  D.  589. 

A  statute  containing  two  inconsistent  pro- 
visions must  be  oonstrued  so  as  to  effect  the 
legislative  intention.  Lindley  ▼.  Crost^  99  D. 
610. 

Express,  plain,  and  clear  words  in  a  stat- 
ote  must  control  doubtful  and  ambiguous 
expressions  in  the  same  statute,  particularly 
in  the  same  clause  or  section.  Lisher  v. 
Pierson,  20  D.  612. 

89.  Interpretation  of   statutes  in 

Eari  materia.  —  Acts  in  pari  materia  should 
B  construed  together  as  if  they  were  one 
law.  MeCartee  v.  Orphan  Asy.  Soc,  18  D. 
516;  Montesquieu  v.  HeU,  23  D.  471;  State  v. 
Wi&or,  36  L).  245;  State  v.  Baltimore  ^  0. 
R.  R.  Co^  38  D.  317;  Dugan  v.  QitUngs,  43 
D.  306;  Brwx  v.  Schuyler,  46  D.  447;  Sear^ 
borough  ▼.  Watkins,  50  IX  528;  Harrison  t. 
State,  85  D.  658. 

Acts  relating  to  the  same  subject-matter 
and  passed  on  the  same  day  should  be  so 
eonstrued  as  togive them  both  effect.  Lori- 
misr  V.  Lema,  39  D.  461.  S.  P.,  though  not 
passed  on  the  same  day,  Neill  v.  Keese,  51 
D.  746. 


40.  When  resort  may  be  had  to  ex* 

trinsie  facts.  —The  intent  of  the  leeisla* 
ture  ought  not  to  be  sought  for  outside  of 
the  statute,  unless  the  words  are  doubtful 
and  uncertain.  SalUng  v.  McKinney,  19  D. 
722. 

If  the  words  are  ambiguous,  resort  should 
be  had  to  the  probable  consequences  which 
would  arise  from  the  one  or  the  other  con- 
struction.    Hoke  V.  Henderson,  25  D.  677. 

But  if  the  meaning  of  the  language  of  the 
statute  be  plain,  there  can  be  no  sn^  resort. 
76. 

Considerations  of  policy  are  entitled  to 
weight  only  in  cases  of  doubtful  interpreta- 
tion, and  where  the  intention  of  the  legisla- 
ture appears  to  be  opposed  to  the  literal 
import  of  the  language  of  the  aet.  CouUer 
V.  Robertson,  57  D.  168. 

41.  What  may  be  supplied  by  infer- 
ence or  implication.  —  Penalties  in  a 
statute  for  certain  acts  necessarily  imply 
prohibition,  and  make  the  thing  prohibited 
unlawful,  although  there  is  no  express  pro- 
hibition contained  in  the  statute.  Harrison 
V.  Berkley,  47  D.  578;  Rdbyv.  West,  17  D.  423. 

An  attempt  to  contravene  a  public  statute 
is  illegal,  whether  it  is  expressly  prohibited 
by  such  statute  or  not.  Rioe  t.  Maxwell  53 
D.  85. 

Where  the  legislature  has  power  to  re- 
quire one  public  easement  to  yield  to  anof  ner 
more  important,  the  intention  to  grant  such 
power  must  appear  by  express  words,  or  by 
necessary  implication;  and  such  Implication 
arises  only  wnen  requisite  to  the  enjoyment 
of  the  powers  expressly  gpranted,  apd  can  be 
extended  no  further  than  such  necessity 
requves.     Hiekok  v.  Hine,  13  R.  255. 

48.  Befsrring  to  the  title  and  pre- 
amble. —The  title  of  an  aet  mapr  be  re- 
ferred to  for  the  purpose  of  ascertaining  the 
intent  of  the  legislature,  when  not  clearly 
manifest  in  the  body  of  the  sot  Biakeney  v. 
Blakeney,  80  D.  674. 

The  character  of  every  statute  is  de- 
termined by  its  provisions,  and  not  by  its 
title,  for  the  purpose  of  ascertainixiff  whether 
it  is  general  or  locaL  People  v.  McOann^  ^ 
D.  642. 

The  preamble  to  an  aet  may  be  used  to 
explain  equivocal  exprensions,  but  never  to 
control  the  obvious  meaning  of  the  statute, 
nor  to  supply  matter  not  embraced  in  its 
spirit  Bynmn  ▼.  Clark,  15  D.  633.  a  P., 
HaH  ▼.  Maiyor  qf  Albany,  24  D.  165;  SnA' 
erland  v.  De  Leon^  46  O.  100. 

Effect  must  be  given  to  the  preamble  in 
oonstruing  a  statute,  provided  it  does  not 
contain  expressions  contradictory  to  or  ir- 
reconcilable with  the  enacting  elanse.  Mom" 
tesquieu  v.  Heil,  23  D.  471. 

48.  ProTisos  and  exceptions. — The 
office  of  a  proviso  is  not  to  repeal,  but  te 
modify  the  enacting  clause  of  a  statute. 
Sailing  v.  MeKkmey,  19  D.  722. 
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A  proTiao  in  a  statute  is  not  to  enlarge 
tiie  operation  of  the  enacting  danse.    lb. 

The  enactment  of  a  general  provision  ex- 
isting in  the  Spanish  Uw  into  the  code  of 
LoDisiana  does  not  have  the  effect  of  repeal* 
ing  an  exception  which  aocompanied  that 
general  proTision  in  the  Spanish  law.  VcU' 
mum  ▼.  ClouHer,  22  D.  179. 

The  Cteorgia  registry  act  of  1847t  requir- 
ing the  recording  of  marriage  settlements, 
made  no  exception  in  faror  of  femes  covert, 
and  consequently  the  court  can  make  none. 
It  is  undesirable  that  exceptions  should  be 
ingrafted  upon  any  statute  by  the  bench, 
aa  it  increases  the  uncertainty  of  the  law, 
nod  results  in  judicial  legislation.  Boston  ▼. 
OwmmiM,  60  D.  717. 

44.  Eflfect  given  to  punctuation.  — 
The  printer's  punctuation  of  published  stat- 
utes may  be  an  uncertain  guide  to  their 
interpretation.  StaU  ▼.  MeNally,  56  D. 
660. 

46.  Sffect  of  custom  or  usage  on 
construction.  —  A  construction  of  a  stat- 
ute long  acted  upon  by  the  people  at  laive 
will  be  adopted  by  the  courts,  u  not  in  £- 
root  contradiction  to  its  terms.  Maker  t. 
Siate,  26  D.  379. 

46.  Effect  of  contemporaneous  legis- 
lation or  construction.  —  Contemporane- 
ous legislation  is  the  best  standard  of  the 
meaning  of  laws,  ffarrioon  t.  State,  86  D. 
658. 

A  long-established  construction  of  a  stat- 
ute by  uie  officers  who  execute  it  ought  to 
have  the  force  of  a  judiciad  determination. 
Bruee  v.  Schuyler,  46  D.  447;  Com,  t.  Poeeif, 
2D.  560. 

Contemporaneous  oonstruction  of  a  stat- 
ute ii  generally  the  best.  Bruee  t.  Schuyler, 
46  D.  447;  and  should  nerer  be  departed 
from  without  most  cogent  reasons.  Vkemttt 
T.  Shane,  47  D.  387;  WUl  qf  Watjield,  83  D. 
49. 

47.  Followingr  prior  English  con- 
struction. —  A  statute  adopted  from  a  sis- 
ter state  or  from  England,  which  has  received 
a  settled  and  uniform  oonstruotion  by  the 
courts  of  the  country  from  which  it  has  been 
taken,  must  be  given  a  similar  construction 
b^the  state  adopting  it.  Such  interpreta- 
tion becomes  part  of  the  statute  itself,  in 
effect.  MuMon  ▼.  HaUoweO,  84  D.  582; 
Frankkmd  t.  HaUoweU,  84  D.  582;  Doswell 
T.  Buchanan,  23  D.  280;  Wookey  v.  Cade,  25 
B.  711;  Myrkk  ▼.  Hasey,  46  D.  583;  Bal- 
lance  ▼.  Bankm,  54  D.  412;  Rigg  v.  WiUon, 
64  B.  419. 

48.  Construction  of  local  acts.  — 
Public  statutes  are  usuaUy  general  in  their 
character  and  operation,  and  equally  appli- 
cable in  all  parts  of  the  state.  Pierce  ▼. 
KimbaO,  23  D.  537. 

Statutes  which  are  local  with  respect  to 
the  violation  of  them  are  nevertheless  pub- 
lic,  if  they  are  binding  upon  all  persons 
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coming  or  being  within  the  particular  locak 
ity.    Ih, 

Of  this  character  are  statutes  regulating 
the  taking  of  fish  in  particular  l^^alities, 
statutes  establishing  local  tribunals,  etc.   lb. 

49. of  statutes  of  sister  states. 

—  Foreign  laws  cannot  per  ee  operate  ex- 
tra-territorially.     Sneed  v.  Swing,  22  D.  41. 

The  construction  of  a  statute  of  a  state  by 
the  courts  of  that  state  must  be  followed  in 
courts  of  other  states.  Case  v.  Cwhman,  39 
D.  47;  American  PrhU  Works  v.  Lawrence, 
57  D.  420. 

50.  of  retrospective  statutes.* 

—  If  a  statute  be  not  explicitly  retrospect- 
ive, the  court  will  not  by  construction  give 
it  a  retrospective  operation.  Ooshen  v.  &>»- 
ington,  10  D.  121;  Perkins  r.  Perkins,  18  D. 
120;  Davis  v.  Minor,  28  D.  325;  OarreU  v. 
Wiggins,  30  D.  653;  Oriental  Bank  v.  Freeze, 
36  D.  701;  Ovon's  Succession,  41  D.  274; 
Bruce  v.  Schuyler,  46  D.  447;  Orimes  v.  Nor* 
ris,  65  D.  545;  Conway  v.  Cable,  87  D.  240; 
Richardson  t.  Cook,  88  D.  622;  WiUiams  v. 
Johnson,  96  D.  613.  But  this  rule  does  not 
apply  where  the  legislature  expressly  declaree 
its  intention  to  make  a  statute  retroactive. 
Baugher  v.  Nelson,  52  D.  694.  But  that  in« 
tention  is  not  to  be  assumed  from  the  mere 
fact  that  general  language  is  used  which 
might  include  past  transactions,  as  well  as 
future.  Seamans  v.  Carter,  82  D.  696.  Nor 
doee  the  rule  apply  to  a  repealing  statute  not 
affecting  vested  rights,  merely  operating  on 
the  remedy,  and  containing  oo  saving^  clause 
as  to  pending  suits.  Such  a  statute  will  have 
a  retroactive  operation.  Cook  v.  Cray,  81  D. 
185. 

It  ii  a  general  rule,  independently  of  the 
constitution,  that  statutes  are  to  have  a  pro- 
spective operation  only,  and  it  is  conclusively 
setded  that  a  statute  should  not  be  construed 
to  operate  retrospectively,  if  a  vested  right 
be  thereby  destroyed.  Lewis  v.  Brackenridge, 
12  D.  228. 

A  statute  is  to  be  deemed  retrospective  or 
retroactive  where  it  takes  away  or  impairs 
any  vested  right  acquired  under  existing 
laws,  or  creates  a  new  obligation,  or  imposes 
a  new  duty,  or  attaches  a  new  disability  in 
respect  to  transactions  or  considerations  al- 
ready past.  Hope  MuL  Ins.  Co.  v.  Flynn,  90 
D.  438. 

A  prospective,  and  not  a  retrospec'va, 
effect  will  be  given  to  section  25,  chapter  63, 
General  Statutes  of  Vermont,  providing  thai 
*'«|0  acknowledgment  or  promise  shall  be 
hem  to  affect  any  defense  made  under  the 
provisions  of  this  chapter,  unless  such  ac* 
knowledgment  or  promise  shall  be  in  writ- 
ing, signed  by  the  party  affected  thereby," 
and  therefore  the  statute  will  not  apply  to 
an  action  pending  when  it  took  effect.  Rich- 
a-,  dson  v.  Co(A,  88  P.  622. 

*RetroBpectiye  •tatutes,  operadon  of,iee  note* 
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A  Btatttte  limitizig  tho  time  to  &▼•  yean  to 
recover  real  estate  sold  by  an  administrator 
applies  only  to  sales  made  subsequent  to  the 
passage  of  the  statute,  and  has  no  retro- 
spective operation.  Holyoke  ▼.  BoikmSf  16 
D.  372. 

An  act  legitimating  children  will  not  re- 
ceive, in  the  absence  of  express  provisions  to 
the  contrary,  a  retroactive  effect  so  as  to  de- 
feat the  right  of  the  commonwealth  to  taxes 
based  on  the  illegitimacy,  which  right  ac- 
crued prior  to  the  passage  of  the  act.  C<mL 
V.  Stump,  91  D.  198. 

A  statute  requiring,  as  a  basis  of  recovery 
in  an  action,  evidence  of  facts  not  previously 
necessary  to  be  proved,  will  not  be  construed 
to  apply  to  actions  commenced  before  its 
passage,  nnless  expressly  so  declared.  Bed- 
jTord  V.  ShUling,  8  D.  718. 

Where  a  statute  is  passed  enlarging  the 
time  for  registration  of  bills  of  sale,  for  pur- 
poses of  notice,  it  applies  to  existing  bills  of 
sale  npon  which  the  time  previously  allowed 
for  registration  has  not  mn.  Bead  v.  Stakm, 
9  D.  740. 

A  retrospective  act  cannot  aflect  a  con- 
tract merged  in  a  jndement  at  the  time  of 
its  passage.     Welch  v.  Wadeworih,  79  D.  236. 

A  retrospective  act  may  affect  a  contract 
opon  which  suit  has  been  broucht  and  judg- 
ment by  default  rendered  at  the  time  of  its 
Sassage,  where  the  case  is  still  pending  on 
efendant*s  motion  to  be  heard  in  damages, 
for  the  contract  does  not  become  merged  in 
judgment  until  the  extent  of  the  defendant's 
liability  under  the  contract  is  determined  by 
final  judgment.     lb, 

A  statute  relating  to  the  subject-matter  of 
an  order  made  previous  to  its  passage  will 
not  affect  the  decision  of  the  appellate  court 
on  appeal  from  the  order.  3UUe  v.  McOlywn, 
81  D.  118. 

51. of  ex  post  fitcto  laws.— At 

the  time  of  the  commission  of  the  offense  for 
which  the  prisoner  was  on  trial,  the  statute 
provided  that  juries  should  be  judges  of  the 
law  in  such  cases.  Before  the  trial  this  was 
repealed.  Held,  that  the  defendant  was  not 
entitled  to  the  benefit  of  the  repealed  statute. 
MarUm  v.  State,  57  R.  825. 

53. of  statutes  in  derogration  of 

common  law. —  Statutes  in  derogation  of 
common  law  are  to  be  strictly  construed. 
Hemingway  v.  Scaler,  97  D.  425;  and  it  will 
not  be  inferred  that  the  legislature  intended 
to  alter  common-law  principles  further  than 
is  clearly  expressed  or  the  case  absolutdy 
requires,  lineman  v.  Belvldere  etc.  B,  B,  Co,, 
69  D.  565. 

58.  Interpretation  of  private  acts. — 
Private  acts  of  Parliament  were  passed  in 
England  only  where  there  was  no  other 
mode  of  relieL     Campbell '«  Case,  20  D.  360. 

Such  acts  are  construed  as  private  convey- 
saces,  binding  onl^  parties  and  privies,  and 
not  affecting  the  rights  of  strangers.    Ih, 


A  private  act  obtained  bv  fraud  maj  be 
relieved  against  in  a  court  of  law  or  equity. 
lb. 

Private  statutes  operate  generally,  ia 
Maryland,  as  private  conveyances  merely, 
bindine  only  on  parties  and  privies,  and  are 
valid  if  they  do  not  confiict  with  the  consti* 
tution.     lb. 

The  validity  of  statutes  annulling  the 
marriage  contract,  and  of  other  private  stat- 
utes, in  particular  cases,  considered.   lb, 

A  statute  giving  power  to  mortgage  a  de- 
cedent's realty  for  the  payment  of  debts 
may  bind  his  heirs  and  aevisees,  who  ap- 
plied for  it»  but  not  his  creditors.     lb. 

Where  by  a  private  act  of  the  legislature 
the  property  of  a  person  is  directed  to  be 
sold  or  disposed  of,  and  the  money  realised 
to  be  paid  to  certain  creditors,  it  most  be 
understood  as  saving  the  rights  of  third  per- 
sons, and  can  only  amount  to  a  quitclaim  off 
the  right  or  interest  of  the  state.  Jackaon  v. 
CatUn,  3  D.  415. 

Facts  stated  in  a  private  statute  are  strong 
evidence  against  those  who  procured  its  pas- 
sage.    May  V.  Fratee,  14  D.  159. 

Where  a  patent  for  a  military  lot  was 
granted  to  David  H.  without  words  of  de- 
scription, and  it  was  claimed  by  the  heirs  of 
Daniel  H.,  a  private  statute  confirming  the 
title  to  the  heirs  of  Daniel  H.,  though  inop- 
erative to  divest  the  title,  was  held  valid  as 
confirmatory  of  a  void  grant,  it  beins  shown 
by  parol  that  Daniel  H.  was  intended  as  the 
original  patentee.  Jaduon  v.  Stanley,  6  D. 
319. 

54.  Beal  and  personal  statutes.—  A 
real  statute  is  one  which  reflates  property 
within  the  state  where  it  is  m  force.  ScuU  v. 
His  CredUore,  16  D.  212. 

The  real  statute  of  the  situation  prevails 
over  the  personal  statute  of  the  domicile,  lb, 

A  personal  statute  is  one  which  follows 
and  governs  the  party  subject  to  it  wherever 
he  ffoes.    /&. 

Definitions  of  real  and  personal  statntee 
quoted  and  considered.     lb, 

A  statute  governing  the  property  rights  of 
husband  and  wife  is  not  a  personal  statute, 
but  is  a  real  statute.     lb. 

65.  Construction  of  remedial  stat- 
utes, generally.  —  Remedial  statutes 
should  be  liberally  construed,  to  bring 
within  the  scope  ot  their  operation  all  cases 
that  come  within  the  mischief  intended  to 
be  provided  against.  Omdoff  v.  Turman, 
21  D.  608;  White  v.  Mary  ilnn,  65  D.  523. 

A  statute  is  remedial  which  gives  a  right 
of  action  against  stockholders  of  a  corpora- 
tion for  corporate  debts,  and  should  be  liber- 
ally construed.  Frteland  v.  McCullough,  43 
D.  685. 

Where  a  statute  gives  a  parfy  a  right  te 
recover  judgment  in  the  nature  of  a  pen- 
altv,  for  a  sum  larger  than  is  justly  due,  the 
right  to  the  amount  that  may  be  so  reoov* 
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tred  doec  not  beoooM  rested  until  after 
judgment.  OriaOai  Bank  t.  Freest  36  D. 
701. 

The  PenneylTMiia  aet  of  March  20,  1818, 
*'to  improre  the  navigation  of  the  river 
Lehigh,**  and  the  act  of  February  13,  1822, 
"  to  incorporate  the  Lehigh  Coal  and  Navi- 
gation Company,"  oonstmed,  and  held  to 
afford  a  etatntoi^  remedy  for  thoee  injuries 
which  were  remediable  at  common  law,  and 
for  no  others.  Lehigh  B.  Co,  ▼.  Lehigh  (7.  Jt 
N.  Co.,  26  D.  111.- 

56.  What  words  are  numdatonr  and 
imperative. —  A  statute  requires  owners  of 
tenement-houses  to  provide  each  fire-escapes 
aa  shall  be  directed  and  approved  by  certain 
oommissioneM.  Beld,  that  the  duty  is  pros* 
ently  imperative,  and  the  owners  must  pro- 
cnre  snen  direction  and  approval,  without 
waiting  for  the  action  of  the  commissionera. 
Willf  V.  MuUedy,  34  R.  536. 

67.  When  new  remedy  la  exclusive, 
and  when  ounulative  merely. — The 
statutory  remedy  must  be  pursued^  where 
both  the  right  and  the  remedy  are  ^iven  by 
statute;  although  if  the  right  existed  at 
common  law,  and  a  remedv  is  given  by 
statute,  the  latter  ii  regarded  as  cumula- 
tive, and  either  remedy  might  be  pursued. 
People  V.  OraycrqfU  66  D.  331;  Lang  v.  Seott, 
12  D.  257;  Dygert  v.  Sehenek,  35  D.  575; 
LtwtfU  L  R,  R,  Co,  V.  BolUm,  77  D.  236. 

Where  a  statute  gives  a  remedy  where 
there  was  none  before,  it  ought  to  be  fol- 
lowed.    Affp  V.  Dreiebaeh,  21  D.  447. 

if  a  statute  provide  a  remedy  for  a  mat- 
ter before  actionable  at  common  law,  the 
oommon-law  remedy  is  not  thereby  di- 
vested. CriUenden  v.  WUum,  15  D.  462; 
Meihodiai  Church  v.  RemingUm,  26  D.  61; 
DonneU  v.  Jonee,  48  D.  59.  This  rule  does 
not  apply  to  acts  done  b^  express  authority 
of  the  statute  for  a  public  purpose;  nor  can 
either  party  resort  to  the  common-law  ac- 
tion in  such  a  case,  because  the  other  has 
not  DTOoeeded  to  have  the  damages  assessed 
in  uie  mode  prescribed  in  such  statute. 
Calking  v.  Baldunn,  21  D.  16a 

A  statute  giving  a  new  remedy  does  not 
alter  the  nature  of  the  wrong  complained  of; 
if  a  tort  before  such  statute  was  enacted,  it 
remains  a  tort  afterwards.  WiUon  v.  Myere^ 
15  D.  510. 

Compensation  for  damages  occasioned  by 
an  act  authorised  bv  statute  must  be  soueht 
in  the  mode  prescribed  by  that  statute,  if  it 
be  a  public  statute;  but  if  it  be  a  private 
statute,  oompensation  may  be  obtained 
through  tiie  remedy  given  by  it,  or  by  ac- 
tion according  to  the  oommon  law.  Calking 
T.  Baldwin.  21  D.  168. 

If  a  statute  confer  special  privileges,  and 
provide  a  particular  remedy  for  their  inva- 
sion, those  neglectiuff  that  remedy  may  be 
without  redress  for  t£e  invasion.  BaaeeU  v. 
OarkUm.  54  D.  605. 
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A  party  injured  is  confined  to  hii  remedy 
under  the  statute  in  any  case  clearly  within 
the  provisions  of  the  statute;  for  any  other 
case,  his  remedy  remains  as  at  common  law. 
Trmi  V.  Cheahkre  R,  R.  Co,,  55  D.  177. 

The  Maryland  act  of  1821,  chapter  77, 
provided  for  the  appointment  of  an  in- 
imeotor  of  bark.  The  act  of  1854,  chapter 
200,  provided  that  any  free  white  citisen 
oouldT  act  as  such  inspector,]  but  must  first 
take  out  a  license,  and  pay  one  hundred 
dollars  therefor,  ffeld,  that  whether  the  act 
of  1854  abolished  the  office  as  it  previously 
existed  or  not,  the  inspector  appointed  by 
the  governor  must  take  out  a  license.  Davie 
V.  State,  61  D.  331. 

A  new  remedy  given  by  statute  for  failure 
of  a  bidder  to  comply  with  the  terms  of  a 
probate  sale  is  cumulative,  and  does  not 
take  away  the  common-law  remedy,  or  rem- 
edy by  suit  to  compel  specific  performance. 
Daweon  v.  MiUer,  70  D.  380. 

58.  Bule  that  penal  statutes  must 
be  construed  strictly.  —  Penal  statutes 
should  be  strictly  construed.  OeUea  v.  Mo* 
Darnel,  19  D.  49;  Warner  v.  Cam.,  44  D.  114; 
Harrison  v.  State,  85  D.  658.  Thus  a  statute 
requiring  the  employment  of  an  aaotioneer 
to  make  sales  at  auction,  and  prohibiting 
other  persons  from  doing  so,  applies  only  to 
the  act  of  sale,  and  does  not  prohibit  other 
persons  from  appointing  the  time  and  place 
of  sale,  advertisiuff,  giying  notice  to  inter* 
ested  parties,  and  making  adiournments. 
These  acts  are  preliminary,  and  constitute 
no  part  of  the  contract  or  act  of  sale.  Ho§» 
mer  v.  Sargent,  85  D.  683. 

Penal  statutes  are  t^be  expounded  strictly 
against  an  offender  and  liberallv  in  his  favor; 
it  is  not  sufficient  that  the  offense  is  within 
the  mischiefs  in^nded  b^  the  legislature  to 
be  redressed,  if  not  within  the  words  used. 
Accordingly,  it  is  not  punishable,  under  the 
statute  prohibiting  the  erection  of  wooden 
buildings  within  certain  limits,  and  of 
wooden  additions  to  buildings  already  erected, 
having  in  them  a  chimney,  fire-place,  or 
stove,  to  make  a  wooden  addition  to  a  build- 
ing, with  the  fire-place  entirely  without  the 
addition.     DaggeU  v.  State,  10  D.  100. 

An  act  of  Congress  highly  punitive  in 
character  must  be  strictly  construed  by  the 
rules  of  the  common  law  as  well  as  by  the 
modem  rules  of  international  law.  OaJbraith 
V.  McFarland,  91  D.  281. 

An  act  of  Congress  making  it  a  penal  of- 
fense to  hinder,  delay,  or  obstruct  the 
mails  must  be  strictly  construed,  when,  un- 
der its  provisions,  it  is  sought  to  protect 
property  used  in  the  transportation  of  mails 
from  the  pursuit  of  creditors,  in  derogation 
of  a  right  recognized  by  the  laws  of  the 
state.     Lathrop  v.  Middleton,  83  D.  112. 

A  statute  imposed  a  penalty  on  any  rail- 
road company  which  should  exclude  any 
person  or  persons  from  any  particular  oar 
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on  aoooont  of  raoo  or  oolor  and  •ubjeoted 
the  employees  offending  to  fine  and  impria- 
onmeat.  A  man  and  hia  wife,  eolored  per- 
sona, were  excluded  from  a  car  by  the  same 
employee  at  the  sama  time.  Held,  but  a 
single  offense,  and  that  a  recovery  by  the 
man  and  his  wife  in  right  of  the  wife  barred 
a  recovery  in  his  own  right.  CerUral  R.  B. 
Co,  V.  Oreen^  27  R.  718. 

69.  liimits  and  exceptions  to  the 
rule.  —  Penal  laws  are  not  to  be  so  con- 
strued as  to  defeat  the  obvious  intention  of 
the  legislature,  and  though  they  are  not  to 
be  extended,  tiiey  should  receive  a  rational 
construction.  Keller  r.  Staie^  69  D.  226; 
ParUnaon  v.  State,  74  D.  522. 

The  subject  of  a  penal  law  may  generally 
be  perceived  by  ascertaining  what  mischief 
•r  evil  the  law  was  designed  to  remedy  or 
prevent.     ParHnaon  r.  State,  74  D.  522. 

60.  Various  interpretations  of  the 
word  "may."*— The  word  "may,**  or 
words  "shall  be  lawful,"  used  in  a  statute, 
are  mandatory,  wherever  the  act  to  be  done 
under  the  statute  is  to  be  done  by  a  public 
officer,  and  either  concerns  the  puolic  inter- 
est or  affects  the  rights  of  third  persons. 
&B  parte  Simantan,  33  D.  320. 

"  May "  will  be  construed  to  be  svnony- 
mous  with  "shall,"  where  the  public  or 
third  persons  have  a  claim  de  jure  that  the 
power  should  be  exercised;  but  where  this 
IS  not  the  case,  "may"  will  not  be  con- 
strued as  "shaU.**  Banaemer  t.  Mace,  81 
D.  344. 

The  word  "  may  "  is  equivalent  to  "  shall,'' 
in  the  statute  providing  that  affidavits  for 
ase  in  any  court  within  the  state  "  may  be^ 
taken  "  before  justices  of  the  peace.  PeopU 
T.  Brooiea,  43  D.  704. 

61.  Interpretations  of  various  other 
particular  words  and  'phrases.  —  The 
word  "  act "  is  generally  used  to  designate 
the  entire  bill  with  all  the  {Mrts  adopted  by 
a  single  effort  of  the  legislative  will;  out  the 
word  may  be  referred  to  a  particular  section 
in  which  it  is  used,  when  the  context  in- 
dicates that  such  was  the  legislative  intent 
Sateher  v.  Sai^her,  91  D.  498. 

In  a  criminal  statute,  the  word  "  horses  " 
may  fairly  be  construed  to  include  mares,  as 
nomen  generaUanmum,  State  ▼.  DutmaMKMiU, 
5  D.  530. 

"  Purchaser,"  in  a  statute  making  a  parol 
gift  void  as  to  creditors,  purchasers,  and 
mortgagees,  without  sufficient  change  of 
possession,  means  a  purchaser  for  money  or 
other  valuable  consideration.  Cvmminge  v. 
CoUman,  62  D.  402. 

"Required,"  in  a  statute,  is  equivalent  to 
''commanded."  Taylor  y,  Commissionere qf 
Newbemt,  64  D.  566. 

The  word  "shall "  is  merely  directory  where 
ao  right  or  benefit  to  any  one  depends  upon 

*"May,"  when  construed  ak  equivalent  u* 
**  masL"  lee  note.  15  D.  467.  4SA. 


the  use  of  the  word.  Wheder  v.  CUy  qf(M' 
coffo,  76  D.  736. 

A  statute  declaring  a  thing  "void"  is 
often  to  be  oonstmed  as  making  it  merely 
voidable  at  the  instance  of  a  pMty.  Alien 
V.  Huntington^  16  D.  702. 

62.  How  a  revising  statute  should 
he  construed.  —  Where  a  statute  is  re- 
pealed and  re-enacted,  with  some  changes, 
at  the  same  time,  both  statutes  may  be  con- 
sidered together  in  giving  a  construction  to 
the  latter,  but  the  act  repealed  has  no  force 
except  so  far  as  it  is  continued  in  force  by 
saving  clauses  and  exceptions.  Cofin  v.  Bicli^ 
71  D.  659. 

68.  Correcting  errors  and  mistakes. 
— The  failure  to  embody  a  provision  in  the 
Indiana  statute  of  1843,  concerning  the  con- 
tinuance of  a  term  of  the  circuit  court,  when 
che  completion  of  the  trial  of  a  case  requires 
it,  in  the  act  of  1852,  which  was  a  substan- 
tial re-enactment  of  the  former  statute  with 
respect  to  the  courts  of  common  pleas,  is  a 
ecuus  omiaaua,  and  the  provision  is  continued 
in  force  by  the  section  of  the  act  of  1852 
continuing  in  force  laws  and  usages  relative 
to  pleading  and  practice  in  criminal  actions. 
Wriqht  V.  State,  61  D.  90. 

64.  Efifect  of  repugnancy.  —  Where 
two  grants  of  power  are  repugnant,  the  last- 
expressed  will  of  the  legislature  must  con- 
trol.    Korah  v.  City  of  Ottawa,  83  D.  255. 

65.  or   ambiguity. — A    statute 

prohibited  the  sale  of  spirituous  liqnors 
within  three  miles  of  Mount  Zion  Church,  in 
Graston  County.  There  were  two  churches  of 
that  name  in  that  county.  Held,  inoperative. 
State  T.  Parthw,  49  R.  652. 

IV.  Repeat^  and  its  BrFScr. 

66.  What  amounts  to  a  repeal  or  ex- 
piration,  generally.  —  An  important  pub- 
lic statute  of  long  standing  will  not  be  held 
to  bo  repealed,  except  by  express  words,  or 
by  strong  and  necessary  implication.  Wil* 
8on  V.  Spencer,  10  D.  491. 

Re-enacting  into  a  code  the  general  pro- 
visions of  prior  laws  does  not  repeal  the  ez* 
ceptions  to  which  these  general  provisions 
were  subject  Miller  v.  Merder,  15  D. 
156. 

A  provision  in  an  act  is  repealed  on  ra- 
enactment  of  the  act  in  all  its  parti  calars 
w^.th  the  exception  that  the  provision  is 
omitted.     Cantley  v.  SUvfitld,  60  D.  219. 

^$ection  1  of  article  1  ol  the  Maryland  code 
of  pu?>lic  general  laws,  decUriiig  that  *'no 
rights,  property,  or  privileges  neld  under 
a  charter  or  grant  from  this  state  shall  be  in 
any  manner  impaired  or  affected  by  the 
adoption  of  this  code,'*  was  a  precautionary 
measure,  not  intended  to  keep  m  its  oriffinal 
form  and  separate  existence  any  public  looal 
law  of  the  state,  like  the  power  or  privilege 
granted  to  the  town  of  Frederick  by  act  of 
1847,  chapter  224,  entitled  "An  act  to  open 
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uid  widen  Carroll  Creek,  in  Frederick  City." 
JTayor  ▼.  Oroahtm,  96  D.  591. 

The  object  of  the  Maryland  code  of  1860 
was  to  anrange  and  simplify  the  whole  body 
of  statutory  law  of  that  state;  and  the  legisla- 
ture, in  adopting  it  as  asubstitnte  for  all  the 
public  general  and  public  local  statute  law 
then  existing,  plainly  intended  an  entire  re« 
peal  of  all  sucn  statutes  of  that  character 
then  on  the  etatnte-book  as  were  not  em- 
braced  in  the  codification.    Ih, 

A  statute  cannot  be  repealed  by  mere  dis- 
user,  but  only  expressly,  or  by  a  subsequent 
statute  necessarily  so  repugnant  that  the 
two  cannot  stand  together,  ffomer  t.  Com., 
61  R.  521. 

67.  KjLpreii  repeal. —A  constitutional 
provision  that  "  no  law  shall  be  revived  or 
amended  by  reference  to  its  title  only,  but 
the  act  revived,  or  the  section  or  sections 
amended,  shall  be  inserted  at  length,"  does 
not  apply  to  simple  repealing  acts.  Van 
JUpar  V.  PorsoM,  29  R.  210. 

Chapter  1  of  the  California  act  of  1850, 
oonoeming  corporations,  Waa  not  repealed 
by  the  act  of  lo5],  although  by  a  typograph- 
iod  error  in  the  statutes  of  1851,  page  443^ 
section  31,  as  printed,  the  whole  of  that  act 
appears  to  have  been  repealed.  The  act  as 
enrolled  shows  that  only  chapter  3  of  the 
act  of  1850  was  repealed.  Brtwater  v.  Hari" 
ky,  99  D.  TSn, 

68  Implied  repeal.*  — A  subsequent 
statute  revising  the  whole  subject-matter  of 
a  former  one,  and  evidently  intended  as  a 
substitute  for  it,  will  operate  to  repeal  the 
former  statute,  although  no  express  words 
to  that  effect  are  used.  BarUet  v.  Kmq,  7  D. 
99;  8iaU  v.  WiUon,  82  D.  163.  And  though 
a  aubeequent  statute  be  not  repugnant  in  its 
provisions  to  a  former  one,  yet  if  it  was 
clearly  intended  to  prescribe  the  only  rules 
which  should  govern,  it  repeals  the  prior 
statute.    Rogen  v.  WairauB,  58  D.  100. 

Repeal  by  implication  is  not  favored,  and 
is  deemed  to  have  taken  place  onl^  when  a 
snbeequent  statute  cannot  oe  reconciled  with 
a  prior  one.  Bruce  v.  Sehujfler,  46  D.  447; 
McCarUe  v.  OrpAon  Aty.  Soc,  18  D.  516; 
Wettern  8av.  Fund  Soe,  v.  PhUacU^^ua,  72  D. 
730;  8iaU  v    WiUo%  82  D.  163. 

Where  two  statutes  are  so  inconsistent 
that  they  cannot  stand  together,  the  last  re- 
peals the  first  Ravola  v.  Kennedy,  58  D. 
289;  Edgar  v.  Greer,  74  D.  316. 

A  later  statute  which  does  not»  in  terms, 
repeal  an  earlier  one  on  the  same  subject  is 
not  to  be  taken  as  a  repeal  by  implication, 
unless  it  ii  plainly  repugnant  to  the  former, 
or  unless  it  rally  embraces  the  whole  subject- 
matter.    DtMOJi  V.  Oittmgs,  43  D.  306. 

An  act  of  uie  legislature  of  Maine,  relating 
to  the  same  subject  as  a  statute  of  Massachu- 
eetta,  oontinued  in  force  by  the  act  of  sepa- 

*  See  note  on  repeal  of  statutes  by  implication, 
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ration,  but  expressing  different  yentiments^ 
establishing  dinferent  principles,  and  contain- 
ing provisions  better  snitea  to  the  people  of 
Maine,  is  a  virtual  repeal  of  the  act  of  Massif 
chusetts.     TowU  v.  MarreU,  14  D.  206. 

Where  the  legislature  passes  an  act  ]joat- 
poning  a  term  of  court  to  a  certain  tune, 
and  before  that  time  arrives  passes  another 
act  providing  that,  after  the  date  of  its  pas- 
sage, the  terms  of  said  court  shall  be  held  at 
a  time  subsequent  to  that  fixed  by  the  prior 
act,  the  latter  act  conflicts  with  the  former, 
and  repeals  it.  Bx  parte  TrapnaU,  42  D. 
676. 

The  exactment  of  one  law  is  as  much  a  r^ 
peal  of  all  inconsistent  laws  as  if  those  incon- 
sistent laws  had  been  repealed  by  express 
words.  This  rule  prevails  even  under  arti- 
cle 3,  section  17,  Maryland  constitution, 
whidi  provides  that  *'  no  law  or  section  of 
law  shall  be  revived,  amended,  or  repealed 
by  reference  to  its  title  or  section  only." 
Vavie  v.  State,  61  D.  331. 

The  common  law  relative  to  nuisances  is 
not  repealed  by  an  act  imposing  a  penalty 
for  occnpving  a  building  as  a  slaughter-house, 
without  license,  in  the  compact  part  of  a 
town.     State  v.  Wileon,  82  D.  16a 

69.  If  both  etatutee  can  stand,  there 
is  no  implied  repeaL  —  Where  there  are 
two  affirmative  statutes  on  the  same  subject, 
if  they  do  .not  conflict  with  each  other,  and 
can  be  so  construed  as  to  stand  together,  the 
later  will  not  be  considered  as  a  virtual  re- 
peal of  the  former.  Warder  v.  AreU^  1  D. 
488;  McOartee  v.  Orphan  Aty,  Soc,  18  D. 
516;  Wyman  v.  Campbell,  31  D.  677;  Bruoe 
V.  Schuyler,  46  D.  447;  NeiU  v.  Keeae,  61  D. 
746;  State  v.  WUeoth  82  D.  163;  Carver  v. 
Smith,  46  R.  210. 

An  intention  to  repeal  an  existing  lawia 
not  presumed.  Saul  v.  Bi§  CredUore,  16  D. 
212. 

Subsequent  statutes  do  not  abrogate  for- 
mer ones  by  containing  different  provisions 
on  the  same  subject;  they  must  be  contrary 
to  produce  such  an  effect.    lb. 

An  act  providing  for  the  holding  of  special 
terms  of  courts  tor  the  trial  of  criminal 
causes  is  not  repealed  by  a  subsequent  act 
authoriziug  such  courts,  when  unable  at  the 
regular  terms  to  dispose  of  all  the  business 

Sending  therein,  to  hold  special  terms  to  be 
evoted  exclusively  to  the  civil  and  chancery 
docket.  Such  acts  are  entirely  consistent 
with  each  other,  and  may  both  operate  to- 
gether.    State  V.  Htighes,  36  D.  411. 

70.  Effect  of  repeal.*— The  repeal  of 
a  statute  making  an  act  illegal  does  not 
thereby  render  the  act  valid.  Boby  v.  Weat^ 
17  D.  423. 

Biehts  are  not  destroyed  by  the  repeal  ol 
the  law  under  which  they  were  acquired. 
Dkoon  V.  Dixon,  23  D.  47& 

*  Bee  note  on  the  effect  of  xepeals,  H  D.  410^  i'ih 
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The  oonttmotion  of  a  statute  should  he 
eonsistent  with  the  dicates  of  justice  and 
natural  equity,  even  though  this  should  re- 
quire a  deviation  from  its  strict  letter;  and 
where  an  act  repealed  the  former  statute  of 
limitations,  and  imposed  new  limitations  as 
a  rule  of  shorter  an  ration,  the  repeal  was 
held  intended  merely  to  be  for  the  purpose 
of  imposing  new  limitations,  and  not  to  de- 
prire  parties  of  defenses  acquired  under  the 
old  statute,  by  lapse  of  its  period  of  limita- 
tions.    Dam$  r.  Mhior,  -28  D.  825. 

Repeal  of  a  statute  ffiving  a  lien  to  labor- 
ers pending  action  destroys  the  right  of 
action  where  there  is  no  saving  clause  in  the 
repealing  statute;  and  this,  notwithstanding 
that  an  attachment  had  been  levied  by 
virtue  of  the  prior  statute.  Bangor  v. 
OocUng,56D,  688. 

Repealing  a  statute  from  which  a  oourt 
derives  it*  jurisdiction  aeprives  it  of  the 
power  to  proceed  in  cases  pending  at  the 
time  of  the  repeat  ffutU  v.  J*fmmg»^  33  D. 
405;  Todd  v.  Landry,  12  D.  479. 

A  statute  repealing  all  divorce  laws  of  the 
state  ousts  the  court  of  jurisdiction  in  an 
action  for  divorce  pending  at  the  passage  of 
the  statute.     Orani  v.  Orani,  32  R.  506. 

The  unconditional  repeal  of  a  penal  stat- 
ute abrogates  all  ri(;hts  which  may  have 
arisen  under  it.  Oregorff  v.  Cferman  Bank 
ste.,  25  K.  760;  Welch  v.  Wadswortk,  79  D. 
236. 

The  statute  making  trustees  of  corpora- 
tions individually  liable  for  all  debts  of  the 
company,  in  case  they  omit  to  publish  an 
annual  report,  is  penal;  and  the  repeal  of 
such  a  statute  without  anj  reservation  de- 
stroys any  unenforced  nffhts  which  may 
have  accrued  to  creditors  of  the  company  as 
against  such  trustees  on  account  of 'such 
omission.  Qrogory  v.  Chrman  Bank  etc,  25 
a.  760. 

The  repeal  of  a  statute  while  a  prosecution 
under  it  is  pending  puts  an  end  to  such  pros- 
ecution, ui^ess  there  is  a  saving  clause  in 
the  repealing  act.  And  this  is  the  case,  not 
only  where  the  latter  act  expressly  repeals 
the  former,  but  also  where  its  provisions  are 
inconsistent  with  the  former,  slthough  there 


be  no  annulling  words  or  repealing  clause 
therein.     AbboU  v.  Com.,  34  D.  492.^ 

The  general  principle  is,  that  if  a  statute 
oreating  an  onense  is  repealed,  no  further 
proceediuff  can  be  taken  under  the  repealed 
ukw  to  enK>rce  the  punishment  after  the  re- 
pealing act  takes  effect  WaU  v.  8kUe,  70 
D.  302. 

The  repeal  of  a  statute  prohibiting  a  con- 
viction on  the  uncorroborated  testimony  of 
an  accomplice  does  not  affect  prosecutions 
under  incuctments  pending  prior  to  such  re- 
peal. To  give  this  effect  to  the  repealing 
statute  would  be  to  make  it  ex  poet  facto 

*  See  note  on  the  effect  of  the  repeal  of  crimi- 
nal BUtUtes,  94  D;  217-220. 


within  the  constitution.  Hart  v.  State,  88 
D.  752. 

A  statute  prohibited  the  sale  of  intoxicat- 
ing liquors  within  four  miles  of  any  incor- 
porated institution  of  learning,  except 
within  incorporated  towns.  The  defendant 
had  a  license  to  sell  in  a  town  in  which 
there  was  such  an  institution.  The  charter 
of  the  town  being  repealed,  —  held,  that 
the  defendant  was  liable  to  prosecution  un- 
der the  statute.  Johnntm  v.  State,  31  R. 
648. 

The  aocused  was  convicted  of  a  statutory 
offense.  He  appealed,  and  pending  the  ap- 
peal, the  statute  was  rei^ssled,  without 
qualification  or  exception.     Held,  that  the 

Sroeecution  must  be  disnussed.    Sheppard  v. 
taie,  28  R  422. 

71.  Saving  dames,  and  their  eflR»ct. 
—  A  saving  clause  respecting  persons  out  of 
the  state,  contained  in  a  statute  in  relation 
to  wills,  is  not  repealed  by  an  act  repealing  a 
similar  saving  clause  contained  in  an  act  re- 
specting limitations  of  actions.  SehuUM  v. 
achdtz,60V.  335. 

Defendant  was  proceeded  affainst  for  vio- 
lation of  a  statute  which  had  oeen  repealed 
by  a  later  statute,  but  which  provided  that 
nothing  therein  contained  should  aflbct  '*  any 
penalty  or  forfeiture  alreadjr  incurred  under 
the  provisions  of  any  law  m  force  prior  to 
the  passage  of  this  act**  The  offense  alleged 
occurred  before  the  latter  statute  took  effect, 
but  after  its  approval  by  the  governor.  Held, 
that  the  indictment  was  sustainable.  Com* 
V.  Bennett,  11  R.  304. 

78.  Hevival; —^  Special  words  sre  not 
ess<>ntial  to  revive  a  statute  providing  for 
the  construction  of  a  railroad,  which  has  ex- 
pired because  the  work  has  not  been  com* 
menced  within  the  time  therein  limited,  but 
a  statute  passed  after  such  expiration,  ex- 
tending the  time,  will  be  a  sufficient  revivor. 
Crocker  v.  Crane,  34  D.  228. 

The  repeal  of  a  repealing  statute  revives 
the  original  statute.  ColUne  v.  Smith,  36  D. 
228. 

The  expiration  of  a  repealing  statute  by 
its  own  limitation  revives  the  statute  r^ 
pealed  and  supplied.  Therefore  the  Penn- 
sylvania act  of  March  19,  1810,  relating  to 
unincorporated  banks,  was  revived  by  the 
expiration  of  the  repealing  act  of  March  21, 
1814.     lb. 

The  repeal  of  a  statute  amending  a  former 
statute,  by  making  the  same  to  Mad  as  set 
forth  at  length  in  the  later  act,  doee  not 
work  a  revival  of  the  first  act,  but  both  WH 
together.     People  v.  Superviaore,  23  R.  94. 

8TATUT0BT  0FFSK8X8. 

(Generally,  see  CRnnirAL  Law,  ni,  and  the 

titles  of  the  various  offenses. 
How  charf^ed  in  indictment,  see  iNDiononi^ 
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to  Votes  te  Aiii«ri«aa  DMlafa 
STAY. 

Bflwfc  of  appeal  bond  as  a,  mo  Appeal,  83. 
Of  tzeeatioii,  see  Exjecution,  17^181. 

BTAYINa  FAOOSBBOTGS. 

In  state  oonrts,  see  Bankbuptot,  S, 
On  plsa  of  infancy,  sss  lixwAxm,  67. 
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8TIFUI«ATI0V8. 

In  loases,  see  Lkaso,  22-24. 

Of  attonev,  when  bind  olienti  sse  Anounnr 

AHD  CUKNT,  23. 
To  pa¥  attorney's  f ee»  in  note^  loa  BiLiJ  AMD 
Mom^  92. 

8T00K. 

IDmJ  dealings  in,  see  Comtraoti,  111. 

In  Snilding  association,  see  BtTiLDoro  Ano- 

OIATION8,  2. 

]b   eorporations,  generally,  tee   Cobpora- 

TI0N8,  IL 

In  eorporations,  when  taxable,  see  Taxis, 

13-16. 
How  stock  in  lien  of  dividends,  see  Oobpo- 

BATIOVS,  4ft. 
8toek*brokers^  see  Bbokxbs,  14-18. 
Snbeeriptions  for,  see  Cobpobatxons,  02-77; 

BAn.itoAP    GoMPAirui,   6;    SvBaoBXP- 

TIOHB. 

What  may  be  Toted  on,- see  Gobporatiohs, 

139. 
When  limitatioB  begins  to  mn  on  snbserip- 

tioos  te^  see  Ldotations  of  Acnoiis, 


Competency  of,  as  witnesses,  see  WrnriSBn, 

Ueel  of  dissolntion  on  rights  o^  see  Oobpo- 

RATI0N8,  180. 
In  foreign  corporation,  liability  of,  see  OoR* 

ponATiONS,  189. 
IndiTidnal  liability  of,  see  llAJiuPAanrBZNO 

OOMPANin,  1. 

Release  of,  from-  fntnre   assessmenti^  see 

MAKaPACTURIKa  COXPANIKS,  3. 

Biomedy  of,  against  corporation,  see  Cobpo- 

BATI0N8,  54-60. 

Bighte  and  liabilities  of,  see  GoBPOBATloxi^ 
IQ;  Banks  and  Banking,  IL 

BTOUm  GOOBa 

Sffeet  of  proof  of  possession  of,  see  TiABcnntT, 

2S. 
Bights  of  purchaser  of,  see  Salis,  31«  32. 

BTOP-OVES. 
Bight  of  raflroad  rassenger  to^  see  RAn.H0AD 

COMPAMXIS,  67. 


3131 
d  AmorloMi  Beports.  seo  Tolnwio  I* 
STOPPAGE   IN  TBAKSITU. 

By  seller  of  goods,  see  Sales,  64-68. 

STORAGE. 

Fees  for.  see  Wabkhousxmbn,  5,  6. 

Of  goods  by  carrier,  see  CABRiBBa^  4%  44. 

ST&ANDIKG  OF  VESSEIi. 

Bight  to  abandon  in  cases  of,  see  Insu&ano^ 

151. 
When  raises  a  case  for  general  arerage,  see 

Insubanoi,  169. 

STBANGEBS. 

Are  not  estopped,  nor  can  they  create  estop- 

pell,  see  Bstoppbl,  32. 
Declarations  of,  as  eridence,  see  Btxdimoi^ 

148. 
BfiFeot  of  judgment  on  righte  ot,  see  JvDO- 

XBNT,  64. 
Not  within  role  exdudinff  parol  evidence  te 
▼ary  a  wrfting,  see  ^tidbngs,  83. 

STREET  OONTBAOTS. 
liability  of  city  on,  see  Municipal  Ck>BPO> 

BATIONS,  61. 

STREET-RAILB0AD8. 
See  Railboad  CoMPAim^  T. 

STREETS. 

Bonndinff  lands  on,  see  Boundabiis,  6^  7. 
Description  of  lands  bounded  by,  see  Dbbii% 

69. 
Ih  cities,  regulation  o^  see  Mumioipal  Oob- 

P0BATI0N8,  31. 

Laying  railroad  tracks  in,  see  Railboab 
Companies,  19. 

liability  of  cities  for  defecte  in,  see  Muni- 
cipal Corporations,  64-78. 

Measure  of  damages  for  injuries  through  do- 
f ecto  in,  see  Damages,  33. 

Kegligeuoe  of  street  contractors,  see  Keou* 
OBNOB,  9. 

ObstructioDs  in,  as  nuisances,  see  Nui- 
sance, 6. 

Right  of  railroads  to  use,  see  Railboad  Com- 
panies, 115. 

Telegraph  poles  in,  see  Telegraph  bic  Com« 
PANIES,  13. 

STRICT  FORECIiOSURB. 

When  may  be  decreed,  see  Mortgages,  91. 

STRIOT  PERPORMANOS. 
WaiTer  of,  see  Contracts,  132. 


Among  servants,  when  excuses  carrier  si 
good%  see  Carriers,  31. 

STRIKING  OUT. 

Evidence,  in  criminal  trial,  see  Trial,  17SL 
Indorsements,  at  the  trial,  see  Bilui  ahb 

Notes,  279. 
Pleadings,  see  Pleading*  176-184. 
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8UBAOENT8 — SUBSCRIP 


Sltt 

Wmr  iBdMs'to  ir«lM  In  An&wiaaa 
SXTBAGBNTB. 
8m  Aouot,  36,  42,  43»  6i. 

SUBOONTAACTOB& 
Bigbti  oi  lae  Mkchanic's  XjIKH,  1L 

BTTBIiEASES. 

Validity  and  effect  ot.  see  Lbasu.  20. 

8UBKISSI0V  OF  OAT7SE8. 

1.  How  sabmitted,  aad  whan.  — A 
•abmissioD  to  the  supreme  court  of  conflict- 
ing daima  between  plaintiflb  ia  not  to  be  ap- 
proTcd,  and  ,in  doubtfnl  oases  will  not  be 
allowed;  but'  where  no  objection  thereto  is 
made  by  the  other  parties,  and  the  law  ia 
dear,  the  court  will  determine  anoh  claims. 
aarr^  v.  Bfighi,  28  D.  584. 

An  agreed  case  may  be  submitted  to  the 
oonrt  without  plea,  and  even  without  dec- 
laration. Tha  defect  in  or  want  of  plead- 
ings is  cured  by  the  agreement.  Sawyer  ▼. 
Oorsf,  94  D.  446. 

S.  How  heard  and  decided.  —  A.  ease 
■tated  must  be  decided  on  the  facts  agreed 
CO,  and  inferences  cannot  be  made  from  the 
facts  which  may  or  may  not  be  true,  though 
legal  presumptions  and  necessary  conclusions 
may  be  drawn.    Fan  i?nin<  t.  Piibe,  45  D.  126. 

The  decision  in  a  case  submitted  to  the 
court  after  issue  is  made  up  ia  restricted  to 
such  issue.     Sawyer  t.  Cotm,  94  D.  445. 

8.  Defendant,  when  entitled  to  Judg- 
ment.—  In  an  agreed  state  of  facts  the 
principle  is,  if  there  be  no  special  limitation 
in  the  statement,  that  the  defendant  is  to 
have  jndffment  if  the  facts  would  yerify  any 

5 lea  which  would  be  a  bar  to  the  action. 
ioore  y,  PhWmek,  52  D.  642;  Oardiner  t. 
HtUting,  17  D.  211;  Sawyer  ▼.  Ooree^  94  D. 

446w 

ST7B0BNATI0V. 

See  Pkbjubt,  10. 

BTTBPCBNA. 
yorm  and  service  of,  see  WiTNianH,  1. 

BXrBBOGATIOir. 

Among  creditors,  see  Dbbtob  ahd  Cbsdi- 

TOR,  19. 
Among  joint  debtors,  see  Jonrr  LTAitn.iTT, 

12. 
Of  firm  creditors,  aee  PARnriBSHir,  33. 
Of  insurer,  on  payment  of  loaa,  aee  Iksub- 

AKCS,  35. 

Of  party  paying  judgment,  tee  Bills  ahd 

Notes,  302. 
Of  aurety  to  poaitioii  of  creditor,  aee  SntS" 

TT9HIP,  13»  14. 

STTBSGKIBINa  WITXrESSES. 

Effect  of  uncertainty  in  testimony  of,  aee 

Wills,  60. 
Proof  of  deeda  by,  aee  Aokjcowlidomemt,  8; 

DuoiB,  45. 


Proof  of  1 
To  deeds. 
To  mortga 
When    mv 
184. 


[InclHdea 
tlona  to  ca; 
teresC  Smbi 
folly  treated 
•criptlon  oi 
or  iiistmrne 
of  tbe  sped 

Actions  ODi 
Aa  conaidei 

2& 
By  oounty, 

20,  22. 
By  towns, 

13. 
For  corpora 

77. 
In  aid  of  r 

aee  Mu 
Of  memorai 

aee  Coi 
iParol  evide 

125. 
.To  railroad 

NIES,  5. 
To  religioni 

CISTIBS, 

To  atock,  wl 
aecLiM 

1.  VaUd 
of  subscribei 
for  the  erect 
ing,  and  whe 
an  action  ma 
cover  what  h 
17  D.  440.  i 
emy  ▼.  Oilbe) 

Parol  evid( 
terms  of  sad 
17  D.  446. 

Trustees  oi 
promote  moi 
for  the  instn 
languages,  an 
are  usually  U 
procure  subs( 
notes  to  const 
founding  an 
or  academical 
digent  young 
C&istiiin  min 
the  academy. 
17  D.  387. 

An  assignn 
tees  to  a  dial 
receive  the  fn 
notea    lb. 

The  trustee 
proper  parties 
action  on  the 
indorsed.    lb. 


SUBSCRIPTIONa 


3133 


Wmm  lBd«z  to  Notaa  In  Amerleaa  DooUlonc  and  Aisariom  B«port«»  Me  ToIqbm  I* 


A  snbtcription  of  money  to  tndace  a  rail- 
way company  to  locate  a  undge  at  a  pajrtioa- 
lar  point  constitutes  a  valid  contract 
CumberUuid  Valley  R  R  Co.'w.  Baab,  36  D. 
132. 

A  part^  making  a  subscription  is  boond 
thereoy,  if  the  terms  are  complied  with  and 
money  and  labor  is  expended  on  the  faith  of 
it     OaU  V.  Swain,  60  D.  311. 

In  an  action  against  a  subscriber  to  a  paper 
stipulating  that  the  subscribers  would  pay 
the  sum  annexed  to  their  names  to  any  per- 
son who  should  thereafter  build  a  free  bridge 
at  a  specified  place,  the  same  to  be  paid 
upon  the  completion  of  the  bridge,  — neld, 
1.  That  the  instrument  was  a  valid  contract 
between  the  subscribers  thereto  and  any  one 
who  should  afterward  build  the  bridge  ac- 
cording to  its  terms,  and  that  as  relates  to 
the  payee,  it  was  like  a  note  payable  to  the 
bearer;  2.  That  parol  evidence  was  inadmis- 
sible to  show  the  work  was  to  be  let  to  the 
lowest  bidder,  there  being  no  suoh  provision 
in  the  paper.  Cooper  v.  JieOrimmin,  7  R. 
268. 

A  note  given  for  a  subscription  to  build 
and  endow  a  college,  upon  the  faith  of  which 
the  payee  has  inciUTed  expense,  is  valid. 
Philomath  College  v.  HoHUm,  25  B.  5ia 

S.  Acceptance  or  aeeent.  —  A  rab- 
seription,  to  be  binding,  must  be  acceded  to 
as  any  other  promise  or  offer,  and  the  part^ 
apprised  within  a  reasonable  time  that  his 
offer  is  accepted.     OoU  v.  Swain^  60  D.  311. 

8.  Consideration. «  When  several  asree 
to  contribute  to  a  common  object  which  tney 
wu^  to  accomplish,  the  promise  of  each  is  a 
good  consideration  for  the  promises  of  the 
others.  CongrtgaUonal  Society  v.  Perry,  26 
D.  466. 

A  subscription  requires  consideration  to 
support  it»  either  of  profit  to  the  partyprom- 
ising  or  of  lose  to  the  other  party.  ChU  v. 
Swain,  60  D.  311. 

No  action  can  be  maintained  upon  a  prom- 
ise oontaiued  in  a  subscription  paper,  to  pay 
money  to  "such  persons  as  may  be  ap- 
pointed trustees,"  lor  the  erection  of  an 
academy,  snch  promise  being  without  con- 
sideration. Farmhgton  Academy  v.  AUen,  7 
D.  201. 

But  if  upon  the  faith  of  such  subscription, 
trostees  are  afterwards  appointed  and  ex- 
penses incurred,  of  which  the  subscriber  has 
Knowledge,  and  to  which  he  assents  by  pay- 
ins  part  of  the  amount  subscribed,  the  law 
wul  imply  a  promise  to  pav  the  remainder, 
and  an  action  will  lie  thereior.    /%. 

It  ia  a  sufficient  consideration  for  a  prom- 
issory note  that  it  was  given  to  the  trustees 
61  a  charitable  institution,  after  a  subscrip- 
tion for  charitable  purposes,  payable  to  such 
trustees,  the  note  reading  for  value  received, 
and  expressly  referring  to  the  subscription 
whose  purposes  were  in  process  of  execu- 
tion.   Amherst  Academy  v.  CcwUt  17  D.  387. 


A  contract  by  which  subscribers  promise 
to  pajf  to  the  state  treasurer  the  sums  set 
opposite  their  names,  towards  building  a 
state-house,  is  not  void  for  want  of  consid- 
eration, nor  can  objection  be  made  thereto 
on  the  ground  of  public  policy  or  propriety. 
StaU  Treasurer  v.  CroM,  31  D.  626. 

Suit  on  such  contract  may  be  brought 
either  in  the  name  of  the  people  of  the  state 
or  in  the  name  of  the  state  treasurer.     lb. 

The  erection  of  a  church  edifice  is  a  suffi- 
cient coDsideration  to  authorize  a  recovery 
on  a  subscription  made  for  the  purpose  of 
such  erection.  McDonald  v.  (Tras,  79  D. 
509. 

4.  Bights  of  Bubecriben  —  Kevoca* 
tion.  —  A  subscription  for  building  a  church 
may  be  conditional,  like  any  other  promise 
or  offer.  If  particular  terms  are  prescribed, 
they  must  be  complied  with  before  the  sub- 
scription is  binding.  GoJt  v.  Swain,  60  D. 
311. 

Where  a  subscription  of  funds  towards 
the  erection  of  a  bridge  has  been  paid,  and 
the  contractor  has  failed  to  erect  the 
bridge,  the  contributor  can  maintain  an 
action  for  damages  for  breach  of  the  con- 
tract   Brimhall  v.  Van  Campen,  82  D.  118. 

No  one  can  change  the  purpose  for  which 
a  subscription  was  made,  without  the  sub* 
scriber's  consent     lb. 

A  subscription  was  made  on  condition 
that  a  oertain  sum  be  subscribed  bv  the  citi- 
aens  of  B  One  of  the  subscribers  waa 
domiciled  in  A,  but  boarded,  did  business, 
and  spent  nearly  all  hb  time  in  B  Held, 
that  he  was  a  citizen  of  B  within  the  mean- 
ing of  the  subscription.  Union  Hotel  Co,  v. 
Heraee,  35  B.  636. 

An  engagement  to  subseribe  for  the  bene- 
fit of  an  association  is  necessarily  a  mere 
proposal,  and  therefore  revocable  until  the 
association  is  formed;  until  then  there  is  no 
one  to  accept  the  proposal,  and  it  is  with- 
drawn by  the  death  of  a  subscriber  before 
its  acceptance.    Phippe  v.  Jones,  59  1).  708. 

The  association  having  been  formed,  and 
h^viuff  contracted  for  a  lot  or  building  in 
the  liretime  of  a  subscriber,  and  with  his  ex- 
press or  implied  consent^  upon  the  faith  of  a 
subscription  made  to  it  before  its  formation, 
may  recover  upon  the  subscription  either 
from  him  or  his  representatives.     lb. 

A  written  offer  to  subscribe  to  capital  stock 
of  a  railroad  company,  provided  it  shall  build 
along  a  certain  route,  is  revoked  by  death  of 
party  offering  before  delivery  to  and  accept- 
ance by  company.  Wallace  v.  Townsend, 
54  R.  829. . 

6.  Th^  liabilitiee.  — A  voluntary  sub- 
scription to  donate  canh  or  property  to  the 
vestry  of  a  church  as  trustees  of  the  tempo- 
ral affairs  of  the  church  for  the  erection  of  a 
church  building,  and  delivered  to  one  of  said 
vestry,  ripens  into  an  enforceable  contract  as 
soon  as  the  trustees  are  permitted  to  incur 
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legal  liabilities  and  expense  upon  the  faith 
of  it.     Hopkins  ▼.  Upaliur,  70  D.  375. 

6.  Who  may  sue  for  — Bight  of  ac- 
tion.—  Where  several  persons  agreed  in 
writing  to  lend,  for  the  establishment  of  a 
newspaper,  the  sums  subscribed  by  them, 
the  same  to  be  paid  to  one  of  their  number 
as  agent,  such  agent  may  maintain  an  action 
against  those  subscribers  who  refuse  to  pay, 
to  reimburse  himself  for  money  advanced 
upon  the  faith  of  the  subscriptions.  Hornet 
V.  2>aria,  7  D.  b5.  But  one  of  a  number  of 
subscribers  to  a  common  object  cannot  sue 
another  of  the  number  for  the  latter's  pro- 
portion of  moneys  alleeed  to  have  been  ex- 
pended by  the  plain ti$^  there  appearing  no 
agency  for  the  expenditure  of  tne  money, 
authorized  by  the  subscribers.  Barford  v. 
Brown,  38  D.  281. 

A  promise  to  pay  to  a  building  committee 
a  certain  amount  of  money  to  build  a  church, 
made  by  one  of  the  committee,  may  be  en- 
forced by  the  other  members  of  the  commit- 
tee, or  toeir  survivors,  by  an  action  at  law 
against  the  promisor.  Chambers  v.  CaXhoun, 
66  D.  583. 

An  action  at  law  to  enforce  a  promise  to 
no  particular  person  or  set  of  persons  by 
name  may  be  resorted  to  as  a  substitute  for 
a  bill,  and  to  prevent  a  failure  of  justice 
where  the  equitv  powers  have  not  yet  been 
extended  to  such  a  case,  although  in  Eng- 
land such  promise  could  be  enforced  only  by 
bill  in  equity.     Ih. 

Other  members  of  the  building  committee 
appointed  by  an  unincorporated  religious  as- 
sociation to  superintend  the  erection  of  a 
church  may  mamtein  an  action  to  enforce  a 
promise  by  one  of  their  number  to  pay  a  cer- 
tain amount  toward  the  expenses  of  the  edi- 
fice, although  they  have  finished  the  edifioe 
and  have  been  discharged;  for  though  funoU 
cffido^  tiiey  are  still  trustees  for  the  recovery 
of  this  deot,  and  it  is  of  no  consequence  that 
the  congregation  has  appointed  another  oom- 
mittee  to  wait  upon  the  promissor,  for  they 
oonld  not  transfer  this  chose  in  action  to  an- 
other committee  so  as  to  enable  them  to  sue 
in  their  own  names.    lb, 

A  subscription  for  the  purpose  of  erecting 
a  ohurch  building  may  be  assigned  by  the 
vestry  in  payment  therefor;  and  the  con- 
tractor who  undertekes  to  build  the  church, 
and  to  whom  the  subscription  has  been  as- 
nj^nad,  may  sustain  an  action  therefor  in 
his  own  niame.  Hopkins  v,  Uvshuvt  70  D. 
S76. 

Equity  has  power  to  enforoe  a  subscrip- 
tion for  charitable  purposes  by  virtue  of  ite 
general  jurisdiotion,  independent  of  a  stat- 
ute,   lb. 

An  action  may  be  maintained  in  his  own 
name  by  one  described  as  treasurer  of  an  nn- 
ineorporated  association  upon  a  subscription 
payable  to  him  as  such  treasurer.  The 
words  describing  him  as  treasurer  should  be 


treated  as  surplusage.  McDonald  v.  (Trcw, 
79  D.  609. 

Where  a  valid  subsoriptbn  of  funds  tow- 
ards the  erection  of  a  bridge,  according  to 
certain  plans,  specifications,  etc,  and  pay- 
able on  demand,  has  been  made,  an  action 
will  lie  for  the  recovery  of  the  subscription 
before  the  erection  of  the  bridge.  BrimhaU 
V.  Van  Campen^  82  D.  118. 

7.  BefenBOS.  ~  Where  a  subscription  of 
funds  towards  the  erection  of  a  bridge  l&as 
not  been  paid,  and  the  bridge  has  not  been 
built  as  agreed  upon,  the  faflure  to  perform 
the  contract  may  be  pleaded  in  defense  of  an 
action  for  the  sum  subscribed,  or  in  reply  to 
it  when  offered  as  an  offset  BrinJuUl  v. 
Van  Campen,  82  D.  118. 

It  is  no  defense  that  the  sum  subscribed 
exceeded  the  amount  to  be  raised;  but  in  that 
case  the  subscriptiona  of  all  should  abate 
pro  rata.  State  Treaswer  t.  Cross^  81  D. 
626. 

SUBSEQUEKT  0BBDIT0B8. 

Of  fraudulent  grantor,  righte  o^  see  Fravp- 

ULBHT  OOKVXTAKOES,  20. 

SUBSTITUTED  SEBVIOH. 
Of  prooeis,  see  Pbooxss,  80. 

SUBSTITUTION. 

Of  attomevs,  see  Attorvet  akd  Oejuit,  86. 
Of  copy  of  lost  indictment,  see  IvDiomxHT, 

10. 
Of  creditor,  to  securities  of  rival  creditor  cr 

surety,  see  SirBXTTBHiP,  26. 
Of  debtors,  see  Dkbtob  akd  Cbxditob,  8. 
Of  parties,  in  actions  under  codes,  see  Pa»- 

TIS8,  13. 
Of  personal  representetive  of  deceased  party 

to  action,  see  Abatkxbnt,  16ii 
Of  trustees,  see  Teustb,  64. 

SUOOESSIOV  TAX 
On  legacies,  see  Legacies,  41. 

SUFFBBAHOS. 
Tenant  at,  see  Landlobd  ahd  TtMAXt^  Ik 

SUIOIBB. 

Of  insured,  when  avoids  poli^,  see  Ivsusf* 

AHOl^  79.  

SUITS. 

See  AonoNfl. 

SUmCABT  FB00BXDXHO8. 

To  dispossess  tenant,  see  Laholosd  Jon 
TEHAllT,  60,  61. 

SXTlOCONIKa  JUBOBa 
Effect  of  irregularities  in,  see  New  TBlii«  17* 

SUKKOVS. 
In  justioas*  courts,  see  JuvnoB  or  nu  PlAfl^ 

^  See  pROCEas, 
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[InelQdw  the  Talldlty  ol  oontiacti,  and  acts, 
inch  aa  traTeUnf,  oommcii  labor,  etc.,  made  or 
done  on  Snndaf,  and  of  judicial  incoeeedlnn 
takan  on  that  day.  The  offenae  of  Sabbatk^^Mtak- 
ing  is  lapantely  treated;  and  the  effect  of  the 
day  Qpon  the  oompataoon  of  time  ii  under 

TlKX.] 


Bona  Jide  pnrohaee  of  note  made  on, 

BlLLB  AJTD  NOTB8,  118. 

Illegality  of  oontnete  mada  cm,  tea  aleo  Ck>v- 

TlLAOTBp  9S^ 

Liability  of  carrier  to  penons  traTelling  on, 

■ea  OAJiRiXBa,  72. 
Rule  where  laet  day  of  gnob  falU  on,  eea 

BiLLB  AND  Horn,  167. 

Seealeo  SABBATH-BRSAKnro. 

1.  Validity  of  oontracts  made  on 
Sunday,  generally.*  —  At  oommon  law, 
acts  performed  on  Sunday  were  valid,  nnleu 
ezproBsly  prohibited;  and  oonseqnently,  oon- 
tracts  maae,  work  and  labor  done,  and  even 
boainess  of  one'e  ordinary  calling  were  not 
considered  by  it  illegal  because  performed 
on  that  day.  AmU  ▼.  Kyle,  24  D.  463;  Kep- 
ner  ▼•  Ke^er^  31  D.  460;  Adams  ▼.  Hamm, 
43  D.  455. 

A  contract  made  on  Sunday  is  void,  when 
a  statute  forbids  it  to  be  made  on  that  day, 
though  it  be  otherwise  lawf uL  Woodman  ▼. 
ffvbbard,  67  D.  310. 

The  intention  of  the  statute  prohibiting 
eootraots  on  Sunday  is  to  stop  all  business 
on  that  day,  whatever  its  character,  except 
woxks  ol  necessity  and  charity;  and  that^ 
too,  whether  done  openly  or  privately. 
Adanu  v.  Hamell,  43  D.  455. 

A  contract  made  on  Sunday  is  void,  and 
cannot  be  validated  by  subsequent  ratifica- 
tion; but  if  the  terms  of  a  contract  are 
agreed  upon  on  Sundav,  and  the  contract  is 
•ubeequeotly  executed,  it  is  Valid.  Butler 
V.  Lee,  46  D.  230.  Compare  Love  t.  WelU, 
87  D.  375. 

A  contract  executed  on  Sunday  and  de- 
livered on  a  week  da^  is  valid,  aa  it  is  of  no 
binding  validity  until  its  deliveiy.  Haarrie 
V.  Mone^  77  D.  269. 

The  violation  of  the  Sunday  act  is  contra 
homoe  mores,  and  will  not  be  sustained  by  the 
courts.    BrimhaU  v.  Van  Campen^  82  D.  118. 

A  contract  for  publication  ot  an  advertise- 
ment in  a  newspaper  to  be  issued  and  sold 
on  Sunday  is  void,  under  a  statute  which 
prohibits  all  servile  labor  or  work  of  any 
kind  on  that  day  "excepting  works  of 
necessity  and  charity."  Smith  v.  Wilcox, 
82  D.  302.  Contra,  see  Sheffield  v.  Bahner, 
14  R.  430. 

Contracts  made  on  Sunday  are  not  unlaw- 
ful in  Rhode  Island,  unless  they  are  within 
one's  "ordinary  calling."  Hasard  v.  Dai/, 
92  D.  790. 

A  contract  which  could  not  be  lawfully 

*  Validity  of  Sunday  contracts,  lee  notes,  12  D. 
292-294;  88  B.  16^167. 


made  on  Sunday  cannotb  if  lawfully  made^ 
be  rescinded  on  that  day.  Benodki  v.  Batch* 
elder,  9  R.  130. 

An  action  cannot  be  maintained  to  recover 
money  loaned  on  the  Lord's  day.  Mtader 
V.  WhUe,  22  R  551. 

One  who  lets  a  horse  and  wagon  on  Sun- 
day in  violation  of  law,  to  be  driven  to  a 
particular  place,  cannot  maintain  an  action 
of  trover  against  the  hirer  for  driving  them 
to  another  place  and  thereby  injuring  them. 
Sfi^i  V.  RoWne,  23  R  509.  a  P.,  Parker 
V.  Latner,  11  R  210.  Contra,  HaU  v.  Cor* 
eoran,  9  R  30.  And  see  Froet  v.  PUtmb,  16 
&.  18. 

One  who  hires  a  horse  on  Sunday  for  use 
in  business  or  pleasure  on  that  day  is  liable 
for  an  injury  occurring  to  the  horse  in  such 
use  thrcugh  his  misconduct  or  negligence^ 
although  the  contract  of  hiring  is  void. 
Stewart  v.  Davia,  25  R  576. 

A  church  subscription  made  on  Sunday  is 
void,  and  is  not  made  valid  by  a  subsequent 
oral  acknowledgment  and  promise  to  pay  it^ 
without  consideration.  CcUlett  v.  Trusteet 
M,  B,  Churdi,  30  R  197.  Contra,  see  Allen 
V.  Dte^  38  R.  159;  Dale  v.  Knipp,  42  R 
624. 

A  contract  made  on  Sunday  to  telegraph 
the  words,  "  Come  up  in  morning;  bring 
all, "  is  void,  and  a  breach  of  it  will  not  war- 
rant a  recovery  of  the  statutory  penalty  for 
failure  to  transmit.  Bogere  v.  neetem  U. 
Td.  Co.,  41  R  558. 

No  action  lies  for  fraudulent  representa- 
tions inducing  to  a  contract  made  on  Sunday, 
although  the  representations  were  criminaL 
Oundereon  v.  Biatarchon,  41  R  81. 

A  contract  is  not  void  because  made  on 
Sunday,  within  a  statute  prohibiting 
'*  labor  "  that  "  disturbs  the  peace  and  good 
order  of  society."  Bkhmomd  v.  Moore,  47 
R445. 

2.  Negotiable  instmmente. —  At  com- 
mon law,  the  giving  of  a  bill  on  Sunday  was 
not  prohibitecu  and  was  therefore  not  void 
on  that  account.  Kepner  v.  Kerfer,  31  D. 
460. 

Under  the  statute  a  note  or  bill  executed 
on  Sunday  is  void.  Keptier  v.  Kee/er,  31  D. 
460;  Adame  v.  HameU,  43  D.  455;  Brimhall 
V.  Van  Campen,  82  D.  118. 

A  promissorv  note  given  on  Sunday,  in' 
consideration  for  the  purchase  price  of  a 
horse,  is  void.     O'DonneU  v.  Svaeeney^  39  D. 
336.    And  no  subsequent  acts  of  the  parties 
can  ratify  it.    Allen  v.  Demingt  40  D.  179. 

A  promissory  note,  written  and  signed 
but  not  delivered  on  Sunday,  will  not  be 
void  for  what  passed  on  Sunday.  Lovejoy  v. 
Wlwpfde,  46  D.  157;  King  v.  Fleming,  22 
R.  131. 

A  promissory  note  executed  on  Sunday  is 
void,  even  though  the  parties  thereto  have 
previously  settl^  the  terms  of  the  contract, 
and  meet  on  Sunday  by  appointment,  merely 


1136 


SUNDAY. 


Vor  Index  to  KotM  Ib  Amerfeaa  DmIsIoiw  Mid  Ameriosii  Bep«rta.  ■••  T^ 


I. 


to  ezMttto  tlM  note.    Lav^aif  ▼•    H7t4)pfe, 

46  D.  157. 

Whan  the  oonaideratioii  of  a  note  eze- 
onted  on  Sunday  is  a  contract  entered  into 
on  the  day  previoni,  the  plaintiff  to  be  en- 
titled to  recover,  most  sue  npon  the  con- 
tract, and  not  upon  the  note.  Kepner  ▼. 
Ketfer,  31  D.  460. 

A  note  executed  upon  Sunday  is  not  per  m 
any  evidence  that  there  waa  a  contract 
made  on  tiie  day  prerioua,  and  without 
other  evidence  it  ii  error  to'  submit  that  fact 
to  the  determination  of  the  jvry.    lb. 

Giving  a  promissory  note  is  secular  busi- 
ness, and  within  the  purview  of  a  statute 
psohibiting  such  business  on  Sunday.  Atten 
▼.  Deming,  40  D.  179. 

The  indorsee  of  a  promissory  note  roid 
because  made  on  Sunday  can  maintain  no 
action  npon  it.  Whether  an  action  could  be 
maintained  if  the  indorsee  had  no  knowl- 
edge of  its  invididity,  qtuxrt,    lb. 

Where  a  note  was  made  and  delivered  in 
the  purchase  of  a  mining  privilege  at  Pike*s 
Peak,  in  Kansas,  on  the  sabbath  day,  and 
■nit  thereon  is  brought  in  the  courts  of 
Georgia,  and  there  is  no  evidence  of  the  kx 
hd  eontractmi  produced  on  the  trial,  the  pre- 
sumption  of  law  is,  that  the  law  of  the 
place  where  the  note  was  made  is  the  same 
as  our  own;  especially  will  such  presump- 
tion be  made  where  a  contrary  presumption 
would  be  unjust  to  the  Christian  civilisation 
of  the  age,  and  in  violation  of  the  Decalogue. 
ffUl  r.WUker,  6  R.  640. 

As  the  laws  of  Georaia  forbid,  under 
penalties,  any  violation  ofthe  Lord's  day  by 
the  transaction  of  any  business,  trade,  or 
oalling,  a  note  made  upon  the  sabbath  day, 
in  pursuance  of  trade  or  business,  wiU  not 
be  enforced  by  the  courts  of  this  state,  un- 
der the  laws  of  this  states  as  such  contract 
is  void.    lb, 

A  promissory  note  bearing  the  date  of  a 
secular  day  is  ralid  in  the  hands  of  a  bona 
fidt  hcdder  for  value  although  in  fact  made 
and  delivered  on  the  Lord's  day,  and  there- 
fore invalid  as  between  the  original  parties. 
Oraikmn  v.  Qon^  9  K  46;  Kwm  v.  QUfford^ 
20R.28. 

The  fact  that  an  indorsement  of  part  pay- 
ment made  on  a  promissory  note  Lore  date 
upon  a  dav  of  the  month  wnieh  was  8unday, 
joined  with  evidence  that  it  was  made  at  the 
time  of  the  payment  and  in  the  presence  of 
both  parties  and  assented  to  by  them,  will 
warrant  a  jury  in  findins  that  tiie  payment 
was  made  on  that  day.  QVaupp-w.  Hale,  17  R. 
111. 

The  ezecutioii  of  a  note  by  an  accommo- 
dation surety  on  Sunday  is  void,  althouch 
tiie  note  is  dated  on  a  week  day,  and  is  de- 
livered bv  the  principal  to  an  innocent  payee 
on  a  week  day;  and  a  request  by  the  surety 
to  forbear  suit,  and  his  notifying  the  payee 
ii  property  of  the  principal  to  whi^  he 


might  reeort,  do  not  amount  to  a  ratificatioa. 
Parker  v.  Ptttt,  38  R  166. 

The  note  in  suit  was  executed  on  Sunday 
to  the  plaintiff,  who  was  traveling,  ana 
wished  to  pursue  his  journey  on  that  day. 
He  had  been  at  the  place  of  its  execution 
for  two  dajs,  and  no  reason  was  shown  for 
its  not  havmg  been  executed  before.  Heldf 
not  a  "case  of  necessity  "  which  would  ren- 
der the  contract  valid.  Bmme  v  Moore,  62 
R.332. 

8.  Bealedinstmineiits.— Adeedmade 
on  Sunday  is  void.  Love  v.  WeOa,  87  D. 
376. 

A  deed  takes  effect  from  the  time  of  its 
delivery,  and  though  signed  and  acknowl- 
edged on  Sunday,  if  delivered  on  another 
day  it  is  a  valid  deed,  whatever  m^  be  the 
effect  upon  the  acknowledgment.    A. 

One  whose  deed  is  executed  on  Sunday, 
but  which  by  procurement  of  grantor  is 
dated  upon  the  preceding  day,  cannot  as- 
sert the  invalidity  of  the  deed  against  a  sub- 
sequent bona  fide  purchaser.    /6. 

A  bond  executed  on  Sunday,  but  dated 
and  made  to  take  effect  on  a  week  day,  is 
valid  in  the  hands  of  an  innocent  obligee. 
HaUyr.  Parker,  26  R.  640. 

An  official  bond  signed  and  delivered  on 
Sunday  by  a  sure^  to  the  principal,  and 
delivered  oy  the  principal  to  tne  proper  cus- 
todian on  a  secular  day,  binds  the  surety. 
OUf  (/  EvansviUe  v.  Morrie,  44  R  763. 

A  mortgage  executed  on  Sunday  is  not 
void  either  at  common  law  or  under  a  statu- 
tory prohibition  of  the  exercise  on  that  day 
of  acto  in  the  "  ordinary  calling  **  of  the  dt- 
isen.     Bettame  v.  Abererombie,  40  R.  684. 

4.  Sales  and  trazistes  of  real  prop- 
erty.—  It  is  not  within  one's  "ordinary 
caUinff,**  within  the  meaning  of  the  Rhode 
Idand  statute  prohibiting  every  one  froos 
doing  '*  any  labor  or  business  or  work  of  his 
ordinary  calling  **  on  Sunday,  to  purchase  a 
dwelling-house  for  the  perscmal  ooonpatioa 
of  himself  and  family,  signing  a  contract 
therefor,  and  making  and  delivering  a  ehedc 
in  part  payment.  Haaard  v.  Day,  92  D. 
790. 

5. of  personal  property.—  A  sals 

consummated  on  the  sabbath  is  void,  and  aa 
action  of  warranty  in  such  sale  will  not  Us. 
Ftnhy  v.  Q^h,  86  D.  93. 

An  executed  contraot  of  sale^  although 
made  on  Sunday,  is  not  void,  either  between 
the  parties  thereto  or  third  persons.  Moore 
V.  KendaU,  62  D.  146. 

A  tender  of  chattels  on  Sunday,  in  per- 
formance of  a  contract*  is  legal  botii  at  tiie 
common  law  and  under  a  statute  prohibiting 
labor  in  "one's  ordinary  calling  **;  and  there- 
fore where  the  day  of  performanoe  falls  ca 
Sunday,  a  tender  on  the  next  day  is  too  latsu 
AmU  V.  RyU,  24  D.  463. 

An  action  for  deceit  practiced  on  an  ex* 
change  of  horses  on  Sunday,  made  ta  viola* 
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tkn  of  Uw,  cannot  bf  inaiiitaln»<1.    A)5«mm» 
T.  JWndh,  45  D.  236. 

A  domand  mada  on  Simday  for  dalirory  of 
whoat  nnder  a  oontraot  is  a  nnllity,  and  can- 
not bo  Talidatod  bv  any  aot  of  the  partynpon 
whom  it  waa  mado.  BraeheU  t.  Bdgertmit 
100  D.  211. 

It  is  not  a  bar  to  an  action  on  an  aoooant 
stated  that  the  indebtedness  was  for  lienor 
sold  on  Sunday,  contrary  to  law,  provided 
the  aeooont  was  not  stated  on  Sunday.  Mel- 
ckoir  ▼.  MeCart^,  11  K  606. 

If  goods  are  sold  and  deliTored  to  A  and 
B  on  the  Lord's  day,  the  sale  being  induced 
by  the  falM  representations  of  A  on  a  pre* 
▼lous  day,  and  subseonently,  not  on  the 
Lord's  day,  the  seller  ctemanda  the  price  of 
A,  and  he  promises  to  payit^  this  amounts  to 
a  sale  to  him,  and  he  is  liable  for  the  price. 
WinehellY.  Care^,  16  R.  161. 

Although  a  contract  of  sale  on  Sunday  is 
▼oid,  ret  the  seller  cannot  recoTcr  the  chat- 
tels sold  nor  damages  for  their  value.  Other- 
wise if  he  had  oeen  intoxicated  by  the 
purchaser  for  the  purpose  of  defrauding  him. 
Blodt  V.  McMurry,  31  R.  867. 

The  purchaser  of  property  delivered  to 
him  without  payment,  under  a  oontraot 
made  on  Sunday,  may  maintain  replevin  for 
it  if  the  seller  retakes  it  without  his  consent^ 
without  paying  or  offering  to  pay.  IRnnep 
V.  M^JDermol,  89  B.  191. 

Replevin  lies  for  a  horse  sold  and  delivered 
on  Sunday,  although  the  contract  was  rati- 
fied on  a  week  day.  Wi^/ieid  v.  Dodge^  40 
K476. 

A  and  B  made  a  trade  on  the  Lord's  day, 
whereby  A  sold  B  a  set  of  jewelry,  and  B 

rve  in  exchange  a  coat.  A  few  days  after, 
returned  the  Jewelry  and  demanded  the 
coat,  and  on  refusal,  brought  action  to  re- 
cover its  value.  Helif  that  the  transaction, 
being  on  the  Lord*s  day,  was  illegal,  and  that 
the  plaintiff  could  not  recover.  Myen  v. 
Memrath,  8  R.  368. 

To  an  aotion  on  an  account  annexed 
for  the  purchase  price  of  pigs,  the  answer 
set  up  a  breach  of  warranty  and  that  the 
contract  was  made  on  the  Lord's  day.  The 
defendant's  evidence  tended  to  prove  that 
the  sale  was  completed  on  that  day,  and  the 
mm  seleoted  and  marked,  and  that  they  were 
auivered  on  Mondav,  in  pursuance  of  the  con- 
tract. The  plaintiff  s  evidence  was,  that  he  re- 
fused to  self  them  on  Sunday,  but  did  name  his 
price.  The  pigs  were  delivered  on  Monday, 
but  no  price  was  then  named,  nor  does  it  ap- 
pear tiiat  anything  was  said  about  the  terms 
of  payment.  The  judge  instructed  the  jury 
that,  laying  out  of  the  case  all  that  transpired 
on  Sunday,  if  they  were  satisfied  from  the 
delivery  and  acceptance  of  the  pigs  on  Mon- 
day that  a  sale  was  made  on  that  day,  then 
the  plaintiff  could  recover  their  actual  mar- 
ket value  at  the  time  of  the  sale,  without 
reference  to  the  price  named  on  Sunday  or 
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the  warranty  then  given.  Held,  that  til* 
case  was  properiy  submitted  to  the  jury 
under  these  instructions.  Bradlai  v.  JZiecL  4 
K624. 

On  Sunday  two  parties  agreed  on  the  terma 
of  sale  of  a  yoke  of  oxen,  subject  to  the  pur- 
chaser's in4>sctioD  of  the  oxen  and  sati^ao- 
tion  with  them.  Tbe  next  day  the  purdbaser 
inspected  the  oxen,  approved,  and  took  them, 
and  left  a  part  of  the  price  at  the  vendor's 
house.  Held,  a  valid  sale.  Jfoseli^  v.  Fcm- 
hoomr,  40  R.  37. 

6.  Traveling  on  Bnnday.*  —  1.  QtnavX 
rvfes.  — A  person  injured  while  traveling  on 
the  Lord's  day,  by  a  defect  in  a  highway, 
must^  in  an  action  foi  dama^,  prove  that 
he  was  traveling  from  yiecessity  or  for  pur- 
poses of  chari^.  Boewarth  v.  Swanseif,  48 
D.  441.  S.  P.,  ChrctUf  v.  OUf  qf  Bangor,  8 
R.  66;  Johnaon  v.  Town  </  Iraamrgh,  19  R^ 
111.  Contra,  see  P/ote  v.  CUg  </  OuAoet,  49 
R.286. 

A  person  mav  travel  on  Sunday  and  main* 
tain  an  aotion  for  damages  caused  by  the  in* 
Bufficienpy  of  the  highway,  provided  that  he 
wrought  no  disturlMmce  to  others  by  suck 
travefing.     DulUm  v.  Weare,  48  D.  690. 

Where  a  statute  forbids  traveling  on  Sun- 
day, "except  from  necessity  or  charity," a 
necessity  to  render  traveling  lawful  must 
actually  exist;  an  honest  belief  that  it  is  ne- 
cessary is  not  sufficient  JJoAfieoii  v.  Toum 
</  Iraaburgh,  19  K  IIL 

One  who  travels  from  one  town  to  another 
on  the  Lord's  day,  for  the  sole  purpoee  of 
visiting  a  friend  whom  he  knows  to  be  sick, 
and  thinks  may  be  in  need  of  assistance, 
and  of  rendering  such  assistance  as  on  in* 
quirv  he  might  find  to  be  necessary,  is  travel- 
ing from  charity;  and  in  an  action  against  a 
raUroad  corporation  for  injuries  sustained 
while  a  passenger  on  that  day,  on  putting 
in  evidence  that  he  was  traveling  for  the 
purpose  above  stated,  he  is  entitled  to  go  to 
the  jury  on  the  question  whether  he  was 
traveling  lawfully  or  not,  although  he  offers 
no  evidence  of  the  ground  of  his  belief  that 
his  friend  was  in  UMd  of  assistance.  Doffle 
V.  Xynn  etc  R,  R.  Co.,  19  TL  431. 

One  who  works  by  night  instead  of  by 
day,  and  who  travels  on  the  Lord's  dav  for 
the  purpose  of  seeing  his  master  and  in* 
ducing  him  to  ohanee  his  hours  of  labor 
from  the  night  to  the  day  time,  in  order  that 
he  may  sleep  better,  is  not  traveling  from 
necessity  or  charity,  and  cannot  maintain  an 
action  against  a  town  for  an  injury  sustained 
by  him  while  so  traveling,  by  reason  of  a 
defect  in  a  highway  which  the  town  is  by 
law  obliged  to  keep  in  repair.  Connolly  v. 
Boston,  19  R  396. 

One  who  travels  on  the  Lord's  day  to  a^ 
certain  whether  a  house  which  he  has  hired, 
and  into  which  be  intends  to  move  the  next 
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4ay»  has  bean  eUaned,  ia  not  traTeling  from 
aaoaaai^  or  Gfaarity*  and  oannot  maintain  an 
action  for  in]nriei  snatained  at  a  railroad 
croasing,  through  the  negligenoe  of  the  aer- 
▼ants^  tiie  raUroad  corporation.  Smith  ▼. 
BotUm  ik  M.  R,  R.  Co.,  21  R.  538. 

An  action  will  not  lie  a^dnst  a  carrier  for 
lireach  of  its  general  dnty  in  failing  to  carry 
paiaengera  on  Sunday.  WaUk  ▼.  Chicago 
gle.  J2VCo.,24R.376. 

One  who  ia  injured  by  a  defect  in  a  high- 
way, on  his  return  from  a  funeral,  on  Sun- 
day, having  diverged  from  hia  ordinary  route 
to  make  a  social  oidl,  is  remedilesa.  Davit 
V.  SomeniUe,  36  R.  399. 

One  whose  property  ia  injured  by  the  as- 
sault of  a  do^  is  not  defeated  in  hii  action  for 
damages  a^amst  the  owner  by  the  fact  that 
the  maintiff  was  unlawfully  traveling  on 
8anday  at  the  time,  White  v.  Lang,  35  R. 
«02:  Sdtmid  v.  Humphrey,  30  R.  414. 

If  tiie  veesel  of  one  while  sailing  for  pleas- 
•ra  on  Sunday  is  iniured  by  a  oofiision  with 
another  vessel,  proauoed  bv  the  negligence 
of  those  in  ohanre  of  the  latter,  h^  cannot 
recover  against  ue  owner;  but  he  mayre- 
oover  if  we  act  waa  wanton  and  malicioua 
and  within  the  scope  of  their  employment. 
WaOace  v.  Merrimadi  River  etc  Sxp.  (7a»  45 
R.301. 

A  conductor  of  a  street-railway  car  per- 
forming hia  ordinary  dutiea  on  Sunday  is 
both  "laboring*  and  "traveling," and  can 
maintain  no  action  for  an  injury  ojr  oolliaion 
with  a  car  of  another  company  while  so  em- 
ployed. Day  V.  ffighbmd  Stroet  R'y  Co.,  46 
R.447. 

2.  lUuttratiom. — Plaintiff  was  traveling 
from  A.  to  L.,  a  distance  of  eight  miles,  on 
Bundav,  to  visit  his  two  bovs,  when  he  was 
injured  by  insufficiency  in  the  hishway.  In 
an  action  against  the  town,  —  hM,  that  a 
recovery  would  not  be  defeated  by  a  statute 
prohibiting  travel  on  Sunday,  exoept  for  at- 
tendance at  places  of  moral  instruction  and 
from  necessity.  McClary  v.  Lowell,  8  R  366. 

Plaintiff  was  injured  on  defendant's  road 
while  returning,  on  Sundav,  from  a  Spiritu- 
alist camp-meeting.  Held,  that  it  was  for 
the  iury  tio  sky  whether  the  meeting  was  of 
a  religious  character,  and  whether  the  plain- 
tiff attended  it  for  the  purpose  of  divine 
worship  and  religions  instruction,  so  as  to 
brin^  him  within  the  exception  of  the  act 
prohibiting  traveling  on  Sunday.  Feital  v. 
Middkaex  R.  R.  Co,,  12  R.  720. 

A  person  walked  about  a  mile  in  a  town 
on  Sunday,  for  exercise.  HM,  not  a  traveler 
in  such  a  sense  as  to  bar  her  recovery  against 
the  town  for  injuries  suffered  during  such 
walk  from  a  defect  in  the  highway.  0*Con' 
wbU  v.  (%  </  Lewitton,  20  R  673. 

Where  one  walking  on  the  Lord's  day  for 
•xercise  went  into  a  beer-shop  and  drank  a 
glass  of  beer,  and  on  resuming  his  walk  was 
uunred  solely  by  a  defect  in  the  highway,  — 
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hdd,  that  he  might  recover.  Davidson  v. 
CUv  qf  Portland,  31  R.  253. 

A,  carefully  driving  on  Sunday  on  a  high- 
wav  in  Massachusetts,  was  injured  by  the 
reckless  driving  of  R  I/eld^  that  A  could 
maintain  an  action  therefor  against  B  in 
Rhode  Island,  without  showinff  that  he  waa 
traveling  for  necessity  or  chanty.  Baldwin 
V.  Barney,  34  R  670. 

A  traveling  insurance  agent  being  solicited 
by  letter  from  his  sick  sister,  temporarily 
residing  in  another  state,  to  meet  her  and 
carry  her  home,  wrote  her  to  make  otiber 
arrangements  if  possible,  and  inform  him 
by  letter  addressed  to  him  at  R  He  ex- 
pected to  reach  R  en  a  Saturday  evening,  but 
missing  connections,  failed  to  do  so,  and 
took  a  Sunday  train  on  defendant's  road  a 
fortnight  later,  to  reach  B.  and  get  the  ex- 
pected letter.  Receiving  personal  injaries 
on  that  train  by  the  defendant's  alleged 
negligence,  he  brought  this  action.  Held, 
not  maintainablcb  Bucher  v.  FUchbmv  R.  R, 
Co.,  41  R  216. 

7.  E£fect  of  the  day  on  Judicial  pro- 
ceedings, generally.*  — Sunday  is  die$ 
non  juridicue  by  a  canon  of  the  church  in- 
corporated into  the  common  law,  and  judi- 
cial acta  cannot  bo  done  on  that  day,  thouffh 
other  acts  may  be,  unless  prohibited  by 
statute.    Story  v.  SUiot,  18  D.  423. 

Making  an  award  is  a  judicial  aot^  and  if 
done  on  Sunday,  is  void.     Ih. 

If  an  order  made  by  a  judge  in  vacation 
beara  date  on  Sunday,  it  is  for  that  reason 
void.     CotemoH  v.  Mendemon,  12  D.  290. 

A  foreclosure  sale  on  Sunday  is  not  a  judi- 
cial proceeding  and  therefore  is  not  void 
unless  prohibited  by  statute.  Saylev  v. 
SmUh,  27  D.  117. 

Even  thouffh  snob  a  sale  would  be  void, 
the  notice  of  it  would  not  necessarily  be 
void,  and  the  creditor  may  postpone  the  aale. 
Ih. 

A  court  of  equity  may  lawfully  issue  aa 
injunction  on  Sunday  where  necessary  to 
prevent  irreparable  injury  to  property. 
Langabier  v.  Fairbury  etc  R,  R,  Gbw,  16  R. 
550. 

An  undertaking  of  bail  for  murder,  ca- 
tered into  on  Sunday  during  vacation,  is  a 
case  of  necessity,  and  valid,  ifammonv  v. 
State,  31  R  13. 

A  criminal  judgment  of  a  justice  of  the 
peace  rendered  on  Sunday  is  void.  JS»  parte 
White,  37  R  466. 

8.  on  service  of  process,  notices, 

etc.  —  Process  in  a  civil  suit  can  neitter  be 
executed  nor  issued  on  a  Sundav.  Accord- 
ingly, where  a  prisoner  went  beyond  the 
li^rties  on  a  Sunday,  and  the  pUuntifl^  be- 
fore he  returned,  on  the  same  (Uy  filled  up 
a  eapku  against  the  sheriff  in  an  action  for 
the  escape,  and  delivered  it  to  the  coroner, 

*What  judicial  aotn  may  lawfully  he  dona 
upon  Sunday,  see  note,  12  D.  290,  »L 
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— htH  not  to  be  nieh  &  oommencemeiit  of  a 
•nit  M  would  Drerent  hu  pleading  m  toI- 
witary  retom  oefore  rait  Drought.  Vam 
Veekten  v.  Paddock,  7  D.  803. 

That  the  oripnal  writ  Imed  on  Sunday  is 
a  good  plea  m  abatement^  aee  Boj^net  ▼. 
Sledge,  ^  D.  W8. 

A  replioation  to  snoh  plea  may  show  faets 
makinff  of  the  case  an  ezeeption  to  the  gen- 
eiml  rue  avoiding  anoh  prooeaa.  and  it  aeems 
that  the  eircnmatanoea  whioh  by  statute  ex* 
ease  the  serrioe  of  process  on  Sunday  also 
authorise  its  issuance  on  that  day.    lb. 

The .  levy  of  an  execution  en  Sunday  is 
▼old,  and  the  subsequent  sale  of  the  prop- 
erty by  virtue  thereof  is  therefore  also  void. 
Peiree  v.  HiU,  33  D.  808. 

The  giving  of  notice  of  an  award  on  Sun- 
day is  valid,  for  it  is  not  an  act  of  common 
labor,  nor  a  judicial  aot»  but  is  simply  a 
ministerial  act  in  connection  with  a  judicial 
proceeding,  and  is  not  specially  prohibited 
by  any  statute,     ^iuer  v.  Ooaie,  81  D.  851. 

Tlie  publication  of  a  sheriff's  notion  of  sale 
In  a  Sunday  newspaper  is  invalid.  Shaw  v. 
Watiame,  44  R.  7M. 

9.  Holding  court  on  8nnda3r.  —  In  a 
time  of  peace  and  order  it  is  illegal  to 
bold  a  court  of  criminal  inquiry  on  Sunday, 
but  bail  may  lawfully  be  taken  on  that  day. 
Wddon  V.  ColmnU,  35  R.  128. 

10.  Beoeption  of  verdict  on  Bnnday. 
—  A  verdict  received  and  judgment  ren- 
dered on  Sunday  are  utterly  voi£  DanU  v. 
rtah,  48  D.  387. 

A  cause  having  been  submitted  to  a  jury 
late  on  Saturday  nighty  and  the  jury  having 
•greed  on  a  verdict  on  the  next  iky,  Sun- 
day, it  is  lawful  for  the  eourt  to  receive  it 
on  tiiat  day,  and  adjourn  the  court  until  the 
next  day.    RM  v.  Staie,  25  R.  627. 

A  judgment  entered  on  Sunday  is  abso- 
lutely void,  but  it  seems  a  verdict  mav  be 
received  and  entered  on  that  day.  Shear' 
man  v.  Staie,  28  R.  402. 

11.  I>at7  to  abstain  from  labor  on 
Sunday.*  — The  statute  of  1741,  chapter 
14,  section  2,  of  Tennessee,  prohibits  work 
and  labor  of  one's  ordinary  calling  from 
being  performed  on  Sunday,  but  does  not 
«xtend  to  all  kinds  of  labor  indiseriminately. 
Amie  V.  KpU,  24  D.  463. 

Penalties  for  carelessness  and  for  Sabbath- 
Ineaking  are  totally  distinct,  and  the  laws 
out  of  which  they  arise  are  distinct  in  all 
their  purposes  and  features.  Mohney  v. 
Cook,  67  D.  419. 

The  law  relating  to  the  Sabbath  defines 
the  duty  of  the  citizen  to  the  state,  and  to 
the  state  oaaXj,  One  offender  against  the 
law,  to  the  injury  of  another,  will  not  be 
allowed  to  set  off  against  the  plaintiff  that 
Ike  too  is  a  public  offender.    lb. 

That  a  person  was  on  Sunday  unlawfully 

*  Acts  that  are  illegal  when  done  on  Sunday, 
-  note,  8  B.  871, 172. 
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engaged  in  a  worldly  employment  does  not 
prevent  him  from  reoovering  damagee 
against  one  who  obstmoli  a  navigsble 
stream.    Ibm 

It  is  within  a  real  estate  broker's  "ordi- 
nary calling,"  within  the  meaning  of  the 
Rhode  Island  statute  prohibiting  every  one 
from  doin|;  ''any  labor  or  business  or  work 
of  his  ordmary  calling  "  on  Sunday,  to  carry 
out  the  special  instructions  of  his  principal 
in  relation  to  the  property  which  he  is  em- 
ploved  to  sell,  as  it  is  to  do  whatever  is 
embraced  in  the  general  authority  arising 
out  of  his  employment  as  a  broker.  Haeani 
V.  Daiy,  92  D.  790. 

When  parties  enter  into  a  contract  to  be 
performed  on  Sunday  by  common  labor,  the 
contract^  as  to  performance  on  Sunday,  is 
iUesal  and  void.     PaU  v.  Wright,  95  D.  70S. 

Delivery  of  flour  on  board  a  steamboat  co 
Sundajr,  in  order  to  avoid  liability  of  delay 
in  getting  it  to  market,  occasioneid  by  dan- 
ger  of  the  closinff  of  navigation,  is  not  a  work 
of  necessity.     76. 

Plaintiff  was  drivins  his  eattle  to  market 
on  a  Sunday,  when  &ev  were  injured  by 
the  breaking  down  of  defendant's  bridge. 
At  the  trial,  the  court  granted  a  nonsuit^  oo 
the  ground  that  when  the  injury  occurred 
plaintiff  was  violating  the  statute  prohibit- 
ing the  doing  of  secular  work  on  Sunday. 
Held,  emcK.  SutUm  v.  Town  of  WQUwatoea^ 
9R.534. 

The  plaintiff  sustained  personal  damaoe 
from  the  negligence  of  the  defendants  whue 
assisting  them  in  their  work  on  the  Lord's 
day;  in  an  action  to  recover  for  such  dam- 
age, —  held,  that  the  plaintiff's  illegal  act  in 
working  upon  the  Lord's  day  was  so  insep- 
arably connected  with  the  cause  of  action  as 
to  prevent  his  maintaining  the  suit.  Jjfe- 
Orath  V.  Merunn,  17  R.  119. 

The  clearing  out  of  a  wheel-pit  on  the 
Lord's  day,  for  the  purpose  o/L  preventhig 
the  stoppage,  on  a  week  day,  of  mills  which 
employed  many  hands,  is  not  a  work  of  ne- 
cessity or  charity.     /&. 

The  plaintiff,  gratuitously  and  as  a  mat- 
ter of  kindness,  assisted  the  defenduits  in 
clearing  out  a  wheel-pit  on  the  Lord's  day, 
for  the  purpose  of  preventing  the  stoppage, 
on  a  week  day,  of  the  de&ndanta'  millSi 
In  an  action  for  personal  damage  caused  by 
the  defendants'  neglif^ence,  — hdd,  that  the 
fact  that  the  plaintiff  worked  ^tnitously 
and  as  a  matter  of  kindness  did  not  make 
his  work  a  work  of  charity.    lb. 

Lending  money  to  be  repaid  on  demand 
is  "business,"  within  the  meaning  of  the 
statute  prohibiting  "labor,  bnsmess,  or 
work,  except  only  works  of  necessity  or 
charity,"  on  Sanday,  and  such  an  agree- 
ment is  presumptively  void,  although  tha 
money  is  retained  and  used,  without  any 
offer  to  return  it.  Troewert  v.  Dedbsr,  87  sL 
808. 
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FKOoaring  iignaturet  of  taz-payen  to  a   On  attachment  bonds,  see  Attachmxmt,  127» 
petition  to  a  board  of  supenrisors  to  issne  128. 

mlroad  aid  bonds  is  ''business,"  and  if  dona 
on  Snnday  confers  no  anthority  to  issna  the 
bonds.  Dt  Forth  v.  Wite(mm»  SU.JLR.C0.9 
S8K787. 

SXJPEBOASaO. 

PstiM  ead  liabilities  of,  see  Shippdio,  Sa 

BUPEBIOB  OOUKTS. 

See  Courts,  18. 

SXJPEBIOB  0F7I0EB. 

0««n~id  of,  when  a  proteotion.  .ee  Own.  uSS?»  X^'^l's^'^JS''^  ^- 
OKBB,  87.  edy  of  the  creditor  sf^alust  the  Bvietj.    Contrscts 

of  ffnaranty  and  indemnity  meiely  arej  not  in- 
claaed.] 


On  bill  or  !note,  see  Bnxs  Am  Narn,  60- 

64. 
On  bonds  of  internal  rerenne  officers,  see 

RXVSNUB,  5. 

On  constable's  bond,  see  Ck>ii8TABLBa,  6. 
On  guardian's  bonds,  see  Ouakdian   avd 

Ward,  43,  44. 
On  justice's  bond,  liability  of,  see  Jv&tkm 

or  THE  Praci,  2. 
On  official  bonds,  see  OmcBRS,  46»  47. 


To  stny  execution,  see  ESxsoimox,  184. 
Wlien  an  appeal  operates  as,  tee  Aftbal, 
86. 


Certhnmi  to  boards  of,  see  Crrtiorabi,  6. 
Powers,  duties,  and  liabilities  of,  see  Ooini- 

Tin,  fi. 
Powers  of,  respecting  highways,  eee  HiaB- 

WATS,  19. 

SXTFPIiBMEKTAIi. 

Clusters,  see  Ck>RPORATioNa,  27. 
Pleadings,  see  Plradin o,  EL 

BUFFIiEMBNTABT   FBOOSBX>- 

INGH3. 

Upon  execution,  see  BxsounoN,  YL 


Lien  upon  ressel  for,  see  Shippuo,  47. 
Power  of  master  to  contract  for,  tee  Bmr- 
HHO,  80. 

SUPKBKE  00UBT8. 
Of  the  seTcral  states,  see  Courtb,  17. 


Alteration  of  bill  or  note,  when  discharges, 

see  Bills  and  Notis,  79. 
Conditional  execution  by  one  of  sereral,  see 

B0MD8,  6. 
For  husband,  wife  as,  eee  Hubbajtv  ajtd 

Wi«,57. 
Generally,  see  Surrtship. 
Indorser,  when  liable  as,  see  Bills   and 

Nam,  lia 
Liabilities  of  bidl,  see  Bail,  2-7, 19-27. 
Of  bank  essbier,  see  Banks  and  Banxiho, 

51. 
Of  corporate  officers,  see  Ck>RPORATiON8, 147. 
Of  8heri£F,  liabiUties  of,  see  Shxritis,  86. 
Of  tax  collectors,  liabilities  of,  see  Tazbs, 

42. 
On  administration  bonds,  liability  o^  see 

RxROVTORS,  etc.,  180,  181. 
On  appeal  bonds,  liability  of,  see  ArPBAL» 

176b  m. 


Ck>mpetency  of  the  parties  as  witnesses, 

WiTNXSSES,  69. 

Declarations  of  principal  or  surety,  see  Bvi* 

DENOB,  146. 
When  l^nitation  begins  to  run  cm  ountraoU 

of,  see  Limitations  of  AonoNS,  81. 

L  Gbnbral  Pringipijes. 

n.    BjGHTB  and  LlAllILniRS  OF  THR  PaR* 


L  0/ the  Surety. 

2.  0/ Co-sureties. 

3.  0/ the  Creditor. 
UL  What  will  Exonrratb 


THR  SUBBIT. 


L  Grnrral  Prinoiplrb. 

1.  Who  are  to  be  deemed  sureties.* 
-«-  *'  Surety  **  is  generally  used  in  a  limited 
sense,  to  designate  one  who  enters  into  a 
contract  with  another,  ss  principal,  eithet 
jointly  or  jointly  and  severslly,  and  at  the 
same  time,  and  who  in  fill  cases  may  be  sued 
jointly  with  the  principal  without  demand 
or  notice.    Bead  v.  CutU,  22  D.  184. 

The  party  who  receives  the  benefit  from 
the  contract,  and  makes  the  payments  and 
all  arrangements  in  reference  to  it,  is  the 
principal.     Smith  ▼.  Tunno.  16  D.  617. 

The  parties  to  an  instrument  given  as  ool- 
lateral  security  are  not  subject  to  the  law  of 
sureties.     New  Or  leans  v.  Ripley,  25  D.  17& 

Judgment  on  a  forthcoming  bond  does  not 
destroy  the  relation  of  principal  and  surety, 
existing  between  the  parties  to  the  bond. 
Newell  V.  Hamer.  35  D.  415. 

The  relation  of  principal  and  surety  con- 
tinues after  judf^ment  for  the  original  debt, 
together  with  all  the  rights  incident  to  that 
reUtion.  Bangs  ▼.  Strong,  42  D.  64.  S.  P., 
Ouran  r.  Colbert,  46  D.  427. 

Li  a  contract  executed  by  two,  the  fact 
that  one  was  principal  and  the  other  surety 
mav  be  proved  by  any  compNstent  evidence, 
and  it  is  not  necessary  that  it  should  so  ap- 
pear by  the  oontraot.  Carpenter  v.  King,  43 
D.  405. 

*  Apparent  prindpsl.  wheo  may  show 
to  be  a  surety,  see  note.  17  D.  ilfr-41k 


SURETYSHIP,  L 


Vor  Indez  to  Kotos  la 

In  an  aotioa  on  a  judgment^  on«  of  two  dtf- 
lendants  may,  by  eyicUnoe  ajhrndt,  ihow  that 
he  aignod  the  obliffatioa  on  whioh  the  Judg- 
ment was  renderoo,  as  aiixoty  for  the  othar 
jndffment  debtor.     75. 

Whether  an  obligation  annmed  by  a  party 
is  that  of  guarantor  or  inrety  ia  to  be  deter- 
mined by  the  intent  of  the  narties,  aa  ool- 
leoted  from  the  langnage  of  tne  inatmment 
and  the  oiroomstancee  attending  ite  exeoa* 
tion.    Marftftrger  ▼.  Pott,  55  D.  479. 

One  who  ,acknowledgee  himaelf  to  be  ee* 
onrity  for  the  amount  of  a  note  until  satis- 
faotorily  paid  by  the  maker  asaumet  the 
liability  ot  a  mrety,  and  his  obligation  is  un- 
qualified by  the  condition  of  a  guaranty.    IL 

The  word  "security  "  indicates  an  obliga- 
tion to  stand  for  the  sum  absolutely,  unless 
disoharged  by  the  supine  negligence  of  the 
obligor,  after  notice;  while  the  word  "guar- 
anty "  imports  a  conditional  liability,  if  due 
steps  are  taken  against  the  principal.    lb. 

Where  a  party  does  not  appear  on  the  in- 
strument to  have  made  himself  liable  as 
surety,  he  cannot,  at  law,  avail  himself  of 
the  equities  between  himself  and  the  other 
parties  to  the  instrument,  unless  he  was  ac- 
cepted by  the  creditor  as  a  surety,  or  known 
by  him  to  be  such,  or  has  been  discharged 
from  the  first  contract  by  agreement  of  the 
creditor.  Tate*  v.  Danaldsoriy  61  D.  283; 
avrmger  ▼.  Toothaker,  69  D.  66;  Goodman  t. 
LUaker,  dl  R.  WL 

The  relation  of  parties  as  principal  and 
aorety  may  be  shown,  even  as  against  the 
payee  or  obligee,  for  the  purpose  of  letting 
in  any  act  of  the  latter  tending  to  affect  the 
oollateral  relations  of  the  makers  or  obligors, 
and  even  when  the  instrument  is  joint  and 
soveral,  and  wholly  silent  as  to  which  is  the 
surety.   Dichermmr.IUfaefOomU^^eSD.ZlZ. 

A  party  contracting  iomtly  with  another 
is  a  principal  debtor  as  between  himself  and 
the  creditor,  thouffh  he  may  be  merely  a 
surety  for  his  co-dehtor.  Dane  v.  Corduan^ 
86D.  53. 

A,  B»  and  C  executed  to  the  plaintiff,  a 
bank,  a  joint  and  several  bond,  in  the  pen- 
alty of  fifteen  thousand  dollars,  with  a  con- 
dition recitinff  that  A  had  become  a  member 
of  a  oertain  firm,  rendering  it  probably  ne- 
oessary  for  him  to  use  more  rands  in  the 
business  than  he  had  at  command,  and 
which  he  proposed  to  borrow,  and  then  pro- 
ceeding thus:  "Now,  the  foregoing  bond  is 
to  be  in  force,  and  binding  upon  us,  accord- 
ing to  its  terms,  for  the  full  amount  of  any 
loans  and  advances  the  said  bank  may  make 
to  said  A,  in  connection  with  his  said 
business,  not  to  exceed  in  amount  fifteen 
thousand  dollars*  for  which  sum,  by  the 
foregoing  bond,  we  aeknowledm  ourselves 
his  sureties,  and  in  case  of  his  fauure  to  pay 
any  such  loans  or  advances  as  aforesaid,  that 
the  same  shall  and  may  be  collected  of  us. 
Unless  snoh  loans  and  advances  are  made  to 


S14I 

RoportSi  soo  Toloaaa  I» 

said  A  in  his  business  aforesaid,  upon  the 
faith  of  this  hood,  the  same  is  null  and  void," 
eta  The  plaintiff  allsged  that  on  the  faith 
of  this  bond,  and  for  the  purpose  tbereia 
specified,  it  loaned  A  a  suin  of  money  on 
the  checks  of  two  other  parties  indorsed  by 
A,  end  that  these  checks  were  protested  for 
non-payment.  Held,  1.  That  Uie  bond  was 
not  an  overture  to  guaranty  by  the  sureties 
but  an  actual  undertaking;  2.  That  B  and 
C  were  sureties,  not  guarantors,  and,  there- 
fore, not  entitled  to  notice  of  loans  made  on 
the  credit  of  the  bond,  and  of  the  default  of 
the  prmcipal  debtor.  McMiUom  v.  BuWe 
Head  Bank,  2  R.  323. 

2.  Nature  of  their  undertaking^,  gen- 
erally. —  The  contract  of  suretyship  is  ao- 
ceesory  to  the  obligation  contracted  by 
another,  and  it  is  of  tiie  essence  of  the  eon- 
tract  that  there  be  a  subsisting  vaUd  obliga- 
tion of  a  principal  debtor.  BumU  v.  FaiioTm 
59  D.  631. 

Breach  of  an  agreement  to  beooma  a  surety 
for  the  performance  of  a  fdtors  contract 
may  be  recovered  on.  Matm  t.  McDowelL 
45  D.  649. 

Persons  of  ordinary  intelligence  are  pre* 
sumed  to  know  the  liabilities  of  a  surety* 
and  that  they  oonstitute  a  charge  upon  his 
property.     Harilef  v.  Frosh,  55  D.  772. 

Tne  liability  of  sureties  of  a  deputy  la 
continuous  with  that  of  their  prmcipali 
their  undertaking  is  to  make  good  the  ofll* 
cial  defaults  of  their  principal.  WcUlaee  v. 
HoUy,  58  D.  518. 

The  surety  is  bound,  though  the  principal 
is  not^  where  the  matter  of  defense  in  ths 
hands  of  the  principal  is  altogether  of  a 
personal  character;  such  as  infancy  or  cov* 
erture.  In  such  a  case  the  surety  stands,  in 
a  certain  sense,  a  principal  promisor.  8L 
Atbane  Bank  v.  DiUon,  73  D.  295. 

Where  a  surety  undertakes  that  the  prin- 
cipal shall  do  a  specific  act,  as  that  he  will 
pay  a  judgment,  the  judgment  against  the 
principal  is  conclusive  against  the  surety. 
no  notice  to  the  surety  is  required,  as  he 
stipulated  without  regard  to  it.  Pieo  t. 
Webster,  73  D.  647. 

The  contract  of  suretyship  imports  entire 
good  faith  and  oonfidence  between  the  par- 
ties in  regard  to  the  whole  transaction. 
Bradley  v.  Keaee,  94  D.  246.  Any  conceal- 
ment of  or  express  or  implied  misrepre* 
sentation  of  material  facts,  or  any  undue 
advantage  taken  of  the  surety  by  the  credi- 
tor, either  by  surprise  or  withholding  proper 
information,  will  invalidate  the  contract,  and 
the  creditor  is,  in  all  subsequent  transactions 
with  the  debtor,  bound  to  equal  good  faith 
to  the  surety.  If  he  does  any  act  injurious 
to  the  surety,  or  inconsistent  with  his  rights^ 
the  latter  is  discharged.  Johnson  v.  /oqf, 
94  D.  206. 

The  contract  of  a  surety  is  in  the  nature 
of  a  collateral  engagement  to  pay  the  dsbl 
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€f  another  as  diBtingaiBhed  from  an  original 
and  direct  agreement  tor  the  party's  own 
act^  and  is  in  the  nature  of  an  aooessory  to 
a  principal  obligation,     lb. 

The  surety  is  bonnd  with  his  principal  as 
an  original  euarantor,  and  his  ooligation  to 
pay  is  eauaUy  absolute,  irrespective  of  any 
notice  of  the  principal's  dttanlt^  while  a 
guarantor  is  an  individual  contractor,  to 
answer  only  for  the  consequences  of  the  de- 
fault of  the  principal,  and  is  therefore  enti- 
tled to  notice  of  such  default.  MeMillam  ▼. 
Eta's  Head  Bank,  2  R.  323. 

8.  Validity  of  the  contract  of  suro- 
tyahip.  —  A  parol  promise  made  by  one  as 
surety  or  guarantor  is  not  binding,  unless  it 
is  made  upon  some  new  consideration,  and 
any  expectation  of  profit  or  hope  of  benefit 
from  tne  sale  of  goods  by  the  promisee  to 
the  person  for  whom  he  becomes  surety  or 
guarantor  ia  not  a  su£Scient  consideration 
for  such  promise.  Doyle  t.  WkUe,  45  D. 
110;  Taylor  Y.^Drahe,  53  D.  680. 

A  surety  on' an  obligation  void  for  cover- 
tore  is  liable.     Hicks  v.  SantMph,  27  R.  760. 

A  surety  is  not  bound  by  any  official  bond 
conditioned  to  be,  but  not^  signed  by  the 
principal     Burm  v.  Jeimore^  85  R.  425. 

Defendant  signed  a  non-negotiable'  prom- 
issory note  as  surety,  upon  the  express  con* 
dition  that  a  certun  other  person  should 
sign  as  co-surety.  The  signature  of  the 
latter  was  not  obtained.  Held,  tiiat  defend- 
ant was  not  liable  to  a  holder  in  sood  faith 
and  without  notice.  Avers  v.  MUroy,  14  R. 
465. 

4.  And  how  constmed. — The  under- 
taking of  a  surety  ia  to  receive  a  strict  inter- 
Sretation,  and  is  not  to  be  extended  beyond 
tie  fair  scope  of  its  terms.  Bhir  v.  Pernet" 
ual  Ins,  Co,,  47  D.  129;  StrawMdge  v.  Bal' 
Hmors  etc  R,  R.  Co.,  74  D.  641;  Piehrhtg  v. 
D<ty,  06  D.  291;  and  incidents  and  intend- 
menti  not  necessarily  dedncible  from  tiie 
language  employed  are  never  indulged* 
Lipseomb  v.  PosUO,  77  D.  651. 

n.   RiOHn  AVD  LiABiuTm  or  thb  Pab- 


1.  0/  the  Surety, 

5.  XiiabUity  to  third  pomona,  g«n- 
arally.* — Sureties  on  a  joint  4>ond  of  two 
persons  as  administrators  are  not  liable  to 
one  of  the  administrators  for  property  of 
the  estate  oonverted  by  the  other.  SUmgh- 
ter  V.  ISroman,  17  D.  33. 

A  surety  for  the  fidelity  of  one  as  agent 
for  a  corporation  is  only  liable  for  such  acts 
as  the  corporation,  by  its  charter,  might 
lawfully  require  its  agent  to  perform.  Blair 
V.  PerpdUM  Ins.  Co,,  47  D.  129. 

Sureties  are  bound  by  a  judgment  against 
the  principal,  although  they  had  no  notice 
of  suit,  where,  by  the  express  terms  of  their 

*  Cases  in  which  surety  Is  or  maybe*  bound, 
althoi^h  principal  is  not,  see  notct  78  D.  a97-2Mi 


agpreement^  or  by  reasonable  implicatioo 
from  the  very  nature  and  intent  of  their  ob* 
ligation,  they  have  stipulated  to  pay  the 
damages  and  costs  which  may  be  recovered 
against  their  principal,  or  otherwise  to  abide 
the  decree  or  judgment  of  a  court  against 
him.     Chamberlain  v.  Godfrey,  84  D.  690. 

A  surety  on  the  bond  of  a  re-elected 
county  treasurer  is  liable  only  for  default 
during  the  term  for  which  the  bond  waa 

S'ven.     Van  Sichel  v.  County  qf  Btffalo^  43 
.753. 

The  bond  of  a  bank  messenger  bonnd  him 
to  "account  for  and  pay  over  all  moneys 
that  may  come  into  or  pass  through  ma 
hands  as  such  messenger,  and  that  he  shall 
in  all  things  conduct  himself  honestly  and 
faithfuUv  as  such  messenger."  The  bank 
intrusted  him  with  the  keys  of  tiie  vault 
and  the  combination  of  the  safe.  He  stolo 
moneys  of  the  bank  from  the  safe  and  vault 
by  means  of  the  keys  and  his  knowledge  of 
the  combination,  field,  that  the  sureties  on 
the  bond  were  liable  therefor.  Oerman' 
Amer,  Bank  v.  Avth,  30  R.  374. 

6.  What  may  be  Mt  up  in  defonao.— 
Sureties  may  plead  anythins  which  their 
principal  might  plead  in  his  denial  of  liabQ* 
ity  on  the  bond.  WaUaeev.  Hotly,SSl).Sl^ 

A  surety  has  the  same  defenses  at  law» 
when  sued  alone,  as  he  would  have  in  equity. 
Baker  v.  Briggs,  19  D.  311;  Springer  r,  Tooih'^ 
aker,  69  D.  66. 

Where  a  surety  oo  a  bond  pays  the  ered- 
itor  the  amount  of  a  judgment  recovered 
against  the  debtor,  the  bail  of  tiie  principal 
may  plead  such  payment  in  bar  to  an  actum 
affainst  him  by  tiie  creditor.  Creager  v. 
Aengle,  9  D.  516. 

A  surety  on  an  office  bond  will  not  be  lia- 
ble if  the  names  put  upon  the  bond  before 
his  own  are  forgeries.  8e^  v.  People^  81 
D.  224.  — ^  /-^ 

A  surety  on  the  bond  of  a  re-elected 
county  treasurer  is  not  estopped  from  con- 
testing the  correctness  of  w  principal's 
voluntary  official  reports  as  to  the  amount 
of  money  in  his  hands  at  the  commencement 
of  the  term.  Van  Siekel  v.  County  qfBuffalOt 
42  R.  768. 

It  is  no  defense  to  a  surety  for  a  corpora* 
tion  that  tiie  obligation  of  the  latter  is  be- 
yond its  powers;  his  liability  remains 
notwithstanding,  if  default  is  made  by  his 
prindpaL     Gist  v.  Drahely,  41  D.  426. 

A  surety,  in  an  action  against  him  alone 
on  a  bond  for  faithful  performance,  cannot 
offiMt  or  recoup  a  claim  of  the  principal 
against  the  plamtiff  for  services  in  the  busi- 
ness in  which  the  bond  was  given.  BaUimors 
4s  O,  R.  R,  Co.  V.  BUner,  89  JEL  820. 

7.  Bightoftrare^toequitahleraliaC 
—  A  surety,  when  the  debt  becomes  due, 
may  come  into  a  court  of  equity  to  compel 
the  creditor  to  sue  for  and  collect  the  debt 
•f  the  principal.    Kmg  v.  Baldwin,  8  D.  415. 
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A  rarely  m»y,  in  equity,  eompel  his  prin- 
eipAl  to  diaeharge  the  debt.  Piide  r.  Bcyce^ 
S3  D.  78.  Persons  who  agree  to  save  harm- 
less the  maker  of  a  promisson^  note  are  prin* 
eipals  with  respect  to  the  maker,  and  within 
the  application  of  the  abore  rule.  Bishop  ▼. 
Dap,  37  D.  582. 

A  surety  on  a  ioint  and  several  bond  may, 
in  equity,  oompel  the  personal  ropresentatiTa 
of  his  principal  to  discharoe  the  debt  in  ad- 
Tanoe  of  simple  contract  debts,  and  on  an 
eqnality  with  the  specialty  debts  of  the 
estote;  bnt  if  he  himself  pays  the  bond,  his 
claim  against  the  estate  will  be  merely  that 
of  a  simple  contract  creditor.  Pride  r.  Boye€, 
83D.  78. 

Equity  will  infer  that  a  bond  was  made 
Joint  by  mistake  if  it  is  ffiven  for  a  pre-exist- 
ing liability  of  one  of  the  parties,  the  other 
party  bein^  merely  a  surety,  and  will  treat 
It  as  if  jomt  and  several,  in  favor  of  the 
•nrety.    lb. 

Where  a  defendant  at  law,  being  snrety 
for  his  co-defendant,  set  np  in  his  defense 
that  the  plaintiff,  though  urged  by  the 
snrety  to  prosecute  and  collect  the  moneyi' 
from  the  principal  debtor,  had  refused  to  do 
■o^  and  delayed  until  the  principal  becamo 
insolvent,  which  defense  was  overruled,  th» 
■nrety  may,  notwithstanding,  seek  relief  in 
equity  on  the  same  ground  as  that  set  up  by 
bun  at  law.     King  v.  Baldwhit  8  D.  415. 

A  surety  for  whose  indemnity  a  trust  deed 
has  been  given  is  entitled  to  the  aid  of  equity 
to  prevent  the  payment  of  the  proceeds  of 
the  sale  of  the  trust  property  under  execu- 
tion until  his  liability  as  surety  is  ascertained, 
and  is  discharged  out  of  such  proceeds.  Mar- 
§haU  V.  Cohen,  27  D.  589. 

Money  paid  by  a  surety  upon  a  judgment 
•t  law  affainst  him  may  be  recoverad  in 
equity,  when,  by  reason  of  the  neglect  of  the 
creditor  in  releasinff  an  execution  asainst  the 

grincipal  debtor,  the  liability  of  the  surety 
},  in  effect,  extinguiahed.    Cooper  v.  Wileoat, 
82  D.  695. 

Chancery  will  entertain  a  suit  by  a  surety 
to  reach  credits  of  the  principal,  and  apply 
them  to  the  payment  of  a  judgment  obtamed 
againat  them  jointly,  where  the  principal  is 
insolvent,  although  the  surety  has  not  paid 
the  judgment  McCormett  v.  SeoU,  45  D.  583. 
A  snrety  of  a  purchaser  cannot  obtain  re- 
lief against  his  obligation  on  the  ground  of 
fraud  in  the  sale,  unless  it  appear  that  his 

Srincipal  and  the  vendor  have  combined  to 
efraud  him.  Brown  v.  Wrighi,  18  D.  19a 
8.  Bigrlit  to  indemnity.  —  Upon  a  bond 
of  indemnity,  the  obliffee  is  not  obliged  to 
wait  until  he  is  eompdled  to  discharge  the 
debt;  he  may  bring  an  action  the  moment 
the  first  breach  happens  in  failing  to  perform 
the  oondition  of  the  bond.  Bameay  v.  (?6r- 
voifl;  1  D.  535. 

Indemnity  taken  by  one  surety  cannot  be 
reached  by  his  co-sureties  to  his  prejudice. 


unless  it  was  taken  for  their  benefit,  or  in 
fraud  of  their  rights.  Jfoors  v.  Moore.  16 
D.  523.» 

Rent  of  property  oonveyed  as  security  to 
indemnify  the  grantee  against  liability  as 
surety  for  the  mntor  constitutes  a  part  of 
the  security,  and  cannot  be  recovered  Dy  the 
grantor  until  the  liability  is  discharged. 
Sellkk  V.  Munatm,  16  D.  689. 

The  surety's  lien  on  such  rent  u  not  ex- 
tinguished, but  rather  confirmed,  by  an 
agreement  that  moneys  in  his  hands  due  the 
plaintiff  are  to  be  applied  on  the  debte  for 
which  he  is  surety,     th. 

The  underteking  of  a  principal  to  pay  his 
surety  the  amount  of  the  demand  for  which 
he  stands  liable,  whenever  he  is  called  upon 
for  pavment  by  the  creditor,  or  whenever  he 
should  have  reason  to  doubt  his  principal's 
ability  to  ultimately  save  him  harmless,  is 
valid,  and  may  be  enforced  upon  either  of 
these  contingencies  arising,  though  at  the 
time  the  surety  has  paid  the  creditor  no  part 
of  the  debt     Fletcher  v.  Edam,  30  D.  470. 

Where  one  for  whom  another  is  surety 
procures  a  third  person  to  sign  a  promise  A 
mdemnity  to  such  surety,  and  tnere  is  no 
new  consideration  for  such  promise,  and  it 
is  not  made  in  punuanoe  of  any  contract  en- 
tered into  at  the  time  of  the  original  con- 
tract, the  promise  to  indemnify  is  void  for 
want  of  consideration.  Rix  y.  Adams,  31  D. 
619. 

A  promise  to  remain  enreihr  for  another  for 
an  indefinite  time  is  not  sumcient  considera- 
tion for  a  promise  to  indemnify  such  surety. 
lb. 

A  mortgaffe  given  to  indenmify  one  surety, 
after  an  aojustment  of  the  loss  between 
them,  cannot  be  construed  to  be  a  mortgage 
given  to  indenmify  two.  HaJl  v.  Cushman^ 
43  D.  56Z 

Where  a  mortgage  is  given  to  indenmify 
one  surety,  he  haa  no  cause  of  action  or  any- 
thing to  assign  until  he  has  been  danmified, 
when  he  may  recover  to  that  extent     lb. 

A  party  has  an  adequate  remedy  at  law, 
where  he  has  been  induced  to  become  a 
surety  on  an  administration  bond  by  the 
parol  promise  of  the  defendant  to  indemnify 
him  against  loss;  and  in  such  a  case  equity 
will  not  entertain  jurisdiction  to  relieve  him 
from  the  loss  he  may  have  sustained.  Jom% 
V.  ShwrUr,  44  D.  649. 

One  of  several  suretiea  of  a  trustee  on  hi* 
bond  to  secure  the  beneficiaries  cannot  main* 
tain  a  bill  to  compel  him  to  substitote  solvent 
sureties  for  those  who  have  become  insolvent^ 
or  give  counter-security,  on  pain  of  romovaL 
mSgeway  v.  Potter,  55  R.  875. 

9.  Right  to  be  reimbursed  by  prin- 
eipal,  generally.  —  A  surety  having  satis- 
fied a  judgment  which  his  principal  wai 
legally  bound  to  pay  is  entitled  to  recover 

•  Right  of  Buretv  to  Indemnity  held  by  w^ 
surety,  aee  note,  4t  D.  C6d-«6&. 
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hidgmeiit  againat  him.    Pike  ▼.  Mc2>(maH 
M  D.  597. 

A  lurety  may  maintain  an  action  againat 
hia  principal  tor  money  paid,  whor»  the 
•arety  has  paid  a  debt  on  default  of  hia  prin- 
eipal;  and  this  on  the  ground  that  defend- 
ant's assent  is  implied  in  all  cases  where  the 
plaintiff  ia  under  a  legal  obligation  to  pay 
the  money  through  the  default  of  another. 
Snider  v.  OrtathauM,  63  D.  64. 

A  surety  cannot  maintain  mdebUaiHB  a$- 
miirtpsU  againat  his  principal  bef<n«  payment; 
but  a  bill  of  exchange  or  a  negotiable  note 
given  and  received  m  aatisfaotion  will  sup- 
port the  oount  for  money  paid.  MiUer  y. 
Jfounff,  24  D.  320;  NeaU  r.  NtwUmd,  38  D. 
42. 

Where  a  aurebr  holds  a  eounter-bond  in 
the  amount  of  rae  sum  secured,  given  in 
consideration  of  his  liability,  he  may  sue 
thereon  before  payment.  Miller  y.  Howry^ 
24  D.  320. 

Sureties  of  a  guardian  are  entitled,  in 
equity,  to  be  relieved  from  their  suretyship, 
or  secured  against  loss^  before  payment  of 
their  principal's  debt.  Howell  y.  Co66«  88 
D.  691. 

Under  the  Tennessee  code,  m  surety  has  a 
light  of  action  against  the  principal  before 
the  debt  is  due,  but  no  final  decree  shall  be 
made  until  the  debt  is  due;  or  if  the  prin- 
cipal will  secure  or  indemnify  the  surety,  the 
attachment  ma^  be  discharged.     lb, 

10.  Scope  and  extent  of  the  right.  — 
A  surety  is  entitled  to  recover  from  his  prin- 1 
cipal  for  money  paid  by  the  surety  on 
behalf  of  the  principal  on  a  usurious  con- 
tract made  by  the  principal,  and  although 
the  latter  might  haye  avoided  such  contract. 
Ford  y.  Kath,  2  D.  4;  Jackson  r,  Jackaon^  81 
R.688. 

A  surety  who  has  been  obliged  to  pay  his 
principal's  debt  is  entitled  to  an  immediate 
action  against  him  for  his  indemnity,  with- 
out giving  him  any  previous  notice  of  such 
payment.     Ward  v.  Henry^  13  D.  119. 

A  general  count  in  huUbUatus  aasumpeU 
for  money  paid,  laid  out,  and  expended  is 
proper  in  aU  cases  where  a  surety  has  been 
obliged  to  pay  the  principal's  debt.    lb. 

As  between  a  surety  who  has  paid  a  judg- 
ment against  his  principal,  and  a  subsequent 
Judgment  creditor  of  the  principal,  the 
former  has  preference.  Fleming  y.  Beaver, 
19  D.  629. 

The  surety  of  a  purchaser  of  land  at  a  sale 
en  a  specified  credit  under  a  decree  in  chan- 
cery, the  title  beinff  retained  until  the  pur- 
chase-money should  be  paid,  may  charge  the 
land  for  the  payment  of  the  sum  for  which 
he  is  liable,  in  the  hands  of  an  assignee  of 
the  purchflbser  who  took  it  in  good  faith, 
without  notice;  nor  is  the  title  of  the  as- 
signee benefited  by  the  fact  that  he  had 
afterwards  bought  in  the  same  land  at  a  sale 
inder  execution  against  his  assignor,  paying 


▼olvaae  I* 


SURETYSHIP,  n,  1. 

DeetatoBs  and  Ameriem  Beportat 

a  yaluable  oonsideratloii  tiierelor.  Folk  y. 
Oallani,  84  D.  4ia 

Actual  payment  need  not  be  made  bj  a 
surety,  to  enable  him  to  enataan  an  action.  A 

Where  a  surety  has  paid  money  for  hie 

Srincipal,  the  ehancellor  has  original  Jnris- 
iction  to  decree  the  repayment  thereof; 
and  where  there  is  no  personal  estate,  he 
niay,  without  any  judgment  at  law,  set  aside 
a  fraudulent  conveyance^  and  anbject  real 
property  to  such  repayment.  Parthw  y. 
Lane,  39  D.  473.  a  P.,  Oodbold  y.  Lambert, 
70  D.  192. 

Where  a  mere  surety  for  another  is  com- 
pelled to  pay  a  debt,  which  the  latter  in 
equity  and  justice  ought  to  have  paid,  he  is 
entitled  to  relief  against  him  who  was  in 
fact  the  principal  deutor,  whether  he  became 
such  surety  by  actual  contract  or  by  opera* 
tion  of  law.    Bunt  y.  Amidon,  40  D.  283. 

Where  a  surety  on  a  bond  discharges  the 
obligation  of  himself  and  principal  by  giving 
his  own  negotiable  note,  which  the  obligee 
accepts  in  full  satisfaction,  he  may  maintaLin 
an  action  against  his  principal  for  the  amount 
of  such  note  before  he  pays  it;  but  where  he 
has  discharged  the  obligation  by  giving  a 
bond  or  other  non-negotiable  eeourityf  he 
can  recoyer  only  the  amount  actually  paid 
by  him  since  giving  the  security.  Bouboare 
y.  Bobinson,  68  D.  117. 

A  surety  who  has  paid  the  debt  of  bis 
principal  may,  ine(^uity,  enjoin  an  execution 
on  a  judgment  against  him  in  favor  of  said 
principal,  to  the  extent  of  Uie  amount  so 
paid  as  surety,  although  the  money  was  not 
paid  nntil  after  the  commencement  of  the 
action  in  which  the  judgment  was  rendered, 
and  consequently  would  not  haye  been  good 
as  a  set-off  at  law,  if  it  appears  that  the 
principal  has  removed  from  the  state^  leaving 
no  property.     BriUain  v.  Qukt,  62  D.  202, 

Several  heirs  of  a  deceased  surety  can 
maintain  a  joint  action  against  the  principal 
debtor  for  money  paid  by  them  in  satisfaction 
of  a  joint  judgment  rendered  against  auch 
heira     Snider  v.  Oreathouee,  63  D.  64. 

A  surety  secured  by  a  collateral  mortgage 
may  foreclose  it  before  paying  the  debt  of 
the  principal,  and  for  tlie  whole  amount  of 
his  liability,  although  the  cre<Utor  has  ob- 
tained judgment  for  less.  HellamM  y.  il^er- 
cromhie,  40  R.  684. 

11.  Its  limits  and  exceptions. — A 
surety  cannot  have  a  right  of  action  on  a 

general  promise  of  indenmity  until  he  has 
sen  oonipelled  to  pay  the  debt  for  which  he 
is  bound.     Brenincu  y.  Helms,  1  D.  44. 

Where  a  surety  on  a  note  takes  np  the 
same,  his  right  of  action  accrues  when  the 
note  is  paid.     Conn  y.  Cof/um,  26  D.  746. 

A  surety  on  an  appeal  bond  who  has  been 
compelled  to  pay  the  judgment  can  recover 
interest  on  the  amount  of  the  original  judg- 
ment, but  not  on  the  damages  and  costs  el 
appeal    McClung  y.  Btimt,  34  D.  738. 
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A  lore^  P^y^R  tbe  debfe  with  his  own 
BOO-ni^otiaDle  note  cannot  recover  against 
Ibe  principAl  in  an  action  for  money  paid, 
where  he  has  not  paid  his  note.  Fitter  ▼• 
Harmon,  44  D.  738. 

If  a  surety  discharges  a  Joint  Judgment 
sgsinst  himself  and  principal,  the  judgment 
a  satisfied  and  its  legal  efficacy  destroyed. 
Lyon  r.  BMng,  44  0.  444. 

Id.  Bight  to  retain  funds  of  prln- 
dpaL — A  snre^  may  retain  funds  in  his 
huids  belonging  to  Uie  principal  debtor, 
upon  the  latter *s  insolvency;  and  an  assignee 
01  the  principal  de'tor  has,  in  such  oase,  no 
better  right  to  such  ^unds  than  his  assignor 
would  have.     WilUava  t.  Helme^  18  D.  580. 

A  surety  receiving  from  his  principal  as 
seourity  property  to  which  the  fatter  subse- 
quently releases  to  the  xormer  all  right  and 
interest  for  a  grossly  inadequate  ooosidera- 
tion  is  entitled  to  deduct  from  the  value 
of  the  property  all  snms  expended  under  the 
originsa  contract,  and  other  bona  Me  pay- 
ments, on  behalf  of  the  principal,  out  must 
account  to  the  latter's  ereditors  for  the 
resiilne.    Jiipiey  v.  Set-ercmce^  17  D.  ^7. 

Where  the  principal  engaged  to  pay  an 
annuity,  the  surety  was  permitted  to  com- 
pute the  value  of  such  annuity  in  ready 
money,  and  retain  that  sum  out  of  the 
property  placed  in  his  hands.    lb. 

If  the  parties  all  concerned  agree,  the 
plaintiff  may  relieve  the  surety,  summoned 
M  trustee,  from  his  future  liability  in  re- 
spect to  such  annuity.     Ih, 

A  surety  in  whose  hands  are  funds  of  bis 
principal,  created  for  his  indemnity,  is 
responsible  to  the  latter  for  the  same,  if 
they  are  not  needed  to  effectuate  his  dis- 
charge from  liability.  FUlclyer  v.  Edrnm,  90 
D.  470. 

A  surety  en  an  oflSeial  1)ond  of  a  com- 
mittee of  a  lunatic  may  maintain  tLssumjisU 
for  money  had  and  received  against  one  by 
whom  it  is  collected  under  an  agreement  be- 
tween the  three  parties,  that  the  defendant 
was  to  collect  the  money  due  the  Innatio, 
and  retain  it  subject  to  the  order  of  the 
surety  until  he  should  be  released  from  his 
soret^hip^  although  the  action  is  begun  be- 
fore judgment  in  a  suit  against  the  surety 
OB  hu  bond  is  obtained.  Keller  v.  BkoatU, 
80  D.  639. 

18.  Bight  to  be  subrogated  to  posi- 
tion of  creditor,  generally.  ~  A  surety, 
en  payinff  the  debt  of  the  principal,  is  en- 
titled to  be  put  in  the  plaoe  of  the  creditor, 
and  avail  himself  of  all  or  any  of  the  collat- 
eral securities,  means,  or  remedies  which  the 
creditor  has  for  enforcing  payment  against 
bis  principal.  Bank  ^  MonfpeUer  v.  Vixon, 
24  D.  640;  Lownde$  v.  Chiaolm,  16  D.  667; 
Kddy  ▼.  Traver,  31  O.  261;  Cuttum  ▼.  Emain' 
uel,  34  D.  757;  PraU  v.  ThomUm,  48  D.  492; 
Edgerly  ▼.  Emerson^  55  0.  207;  MUekeU  w. 
De  Witt,  78  D.  561. 


A  Buretj  payin|;  a  judgment  against  his 
principal  u  substituted  by  operation  of  law 
to  the  rights  of  the  oredit<Mr.  Fleming  v. 
BtoMT,  19  D.  029;  MtClung  ▼.  Behrne^  34  D. 
739. 

Sureties  have  the  right  in  equity  to  bo 
subrogated  to  the  lien  that  the  judgment 
creditor  has  on  the  debtor's  land,  upon  the 
payment  by  them  of  the  debt  for  which  they 
are  security,  though  snob  payment  be  volun* 
tary,  and  they  are  preferred  to  a  credit<Mr 
who  acquires  a  lien  upon  the  land  by  a  foreisn 
attachment^  sued  out  in  chancery  after  the 
entry  of  such  judgment,  although  no  elegU 
or  execution  was  issued  thereon,  Watta  v. 
Kinney,  23  D.  26& 

Subrogation  as  a  matter  of  course,  with* 
oat  any  agreement  to  that  effect,  arises  only 
in  oases  where  the  one  advancing  money  to 
pay  the  debt  of  a  third  party  stands  in  the 
situation  of  a  surety^  or  is  compelled  to  pay 
it  to  protect  his  own  rights.  Sandford  v. 
MeUan,  23  D.  773. 

In  other  cases  the  demand  of  a  oreditor 
which  is  paid  with  the  money  of  a  third  per- 
son, and  without  any  agreement  that  the 
seourity  shall  be  assigjued  or  kept  on  foot  for 
the  benefit  of  snch  tmrd  person,  is  absolutely 
extinguished,     lb. 

Sureties  who  have  paid  the  debt  for  which 
they  were  security  may  reach  in  equity 
any  fund  set  apart  by  the  principal  debtor 
for  the  payment  of  such  debt,  no  matter  who 
the  trustee  or  eesfta  que  truU  is.  Rodee  v. 
Ci-orkttL,  24  D.  489. 

If  a  debtor  mortgage  his  land  to  a  creditor 
on  condition  that  the  mortgasee  pay  out  of 
the  land  another  debt  for  which  certain  sure- 
ties of  the  mortgagor  are  liable,  such  sureties 
may  in  equity  set  up  that  condition  by  parol, 
and  enforce  it  upon  the  property  in  the  hands 
of  the  mortgagee,     76. 

A  surety  compelled  to  pay  a  note  is  sub- 
rogated to  the  rights  of  the  payee,  nnder  a 
mortgage  given  by  the  principal  to  secure 
the  pjiyment  of  the  note.  Jonea  v.  Tincher, 
77D.  92. 

Equity  recognizes  the  right  of  a  surety  to 

Say  off  a  note  or  obligation  of  the  principal 
ebtor,  and  be  subrogated  to  the  rights  of 
the  creditor.  Bucker  v.  BoUnaon,  90  D.  412. 
Where  one  of  several  co-sureties  pays  a  joint 
judgment  against  them,  intending  to  save 
his  right  to  be  subrogated  to  the  risht  of  the 
judgment  creditor,  he  can  afterwards  sustain 
an  action  to  be  subrogated,  notwithstanding 
the  legal  extinguishment  of  the  judgment; 
and  the  intention  to  save  snch  risht  will  be 
presumed  from  the  payment  untu  the  con- 
trary is  shown.     Neilaon  v.  Fiy,  91  D.  110. 

The  .surety  of  a  deceased  debtor  to  the 
state,  having  paid  the  debt  to  the  state,  is 
entitled  to  Im  subrogated  to  the  state's  prior 
claim  in  the  distribution  of  the  debtors  as> 
sets.  Orem  ▼.  WiHghtmn,  34  R.  286. 
The  general  agent  of  an  insnranoe  oo»> 
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mny  appointed  a  local  agent,  and  took  from 
him  a  bcoid  in  the  name  of  the  company, 
with  raretiei,  conditioned  that  the  local 
agent  shonld  pay  over  all  moneys  received 
by  him.  The  local  agent  having  made  de- 
fault in  paying  over  certain  moneys  received 
for  premiams,  the  general  agent  paid  the 
same  in  accordance  with  his  contnot  with 
the  company.  In  an  action  upon  the  bond, 
in  the  name  of  the  company,  tor  the  nse  of 
the  general  agent,  —  ketd^  1.  That  the  pay* 
ment  by  the  general  agent  did  not  discbarge 
the  bond  so  as  to  prevent  snbrogation;  2. 
That  notice  to  the  sureties  of  defecation  of 
the  principal  was  not  neceesai^  in  order  to 
charge  the  sureties.  Bough  v.  ^tna  Hft  Ina» 
0(K,  11  R.  la 

14.  Scope  of  the  right  to  sabroga- 
tion.'  —  By  the  payment  of  the  debt,  a  surety 
has  a  right  to  be  put  in  the  place  of  the 
creditor,  and  to  whatever  means  and  remedy 
the  creditor  possesses,  to  enforce  payment 
from  the  principal  debtor.  Accordingly,  if 
a  creditor  takes  a  mortgage  from  the  prin- 
cipal debtor,  the  surety  is  entitled  to  it  as 
an  indemnity,  and  tiie  creditor  must  do 
nothing  by  which  it  may  be  impaired  as  a 
security,     ffajfes  v.  Ward,  8  D.  554. 

A  surety  who  pays  the  judgment  debt  of 
liis  principal  may  in  equity  compel  the  cred- 
itor to  assign  the  judgment,  with  all  the  liens 
given  by  the  principu  to  secure  iti  Creamer 
V.  Bren^^e,  9  D.  516. 

Althoush  equity  will  compel  an  assignment 
of  the  ju<^;ment  affainst  the  debtor  which  a 
surety  has  satisfied,  vet  it  will  not  authorize 
the  surety  to  proceed  against  the  bail  of  the 
principal,  unless  such  bail  is  absolutely  fixed 
at  the  time  of  the  assignment,    lb. 

A  surety  has  a  right  to  be  subrogated  to 
all  the  securities  which  the  oUigee  has. 
SmUk  V.  Tunm,  16  D.  617. 

A  surety  who  has  paid  the  debt  may  com- 
pel his  co-surety  to  make  oontribution;  or  he 
may  by  substitution  take  the  place  of  the 
creditor  and  acquire  all  his  rights  aji^ainst 
the  principal  debtor.  He  can  acquire  no 
rights  that  the  creditor  did  not  have,  and 
cannot  compel  a  contribution  by  the  repre- 
sentatives of  his  co-surety  against  whom  the 
creditor  had  no  remedy.  Waters  v.  RUey,  18 
D.  3Q2. 

A  surety  paying  the  debt  is  entitled  to  be 
subrogated  to  the  creditor's  right  to  enforce 
a  judgment  previously  recovered  on  a  note 
given  by  a  third  person  after  several  judg- 
ments asainst  the  principal  and  surety,  as 
oollateraT  security  to  obtain  a  stay  of  execu- 
tion against  the  principal.  Pott  v.  IfcUhans, 
87  D.  466. 

A  surety  discharging  a  bond  or  juclgment^ 
which  is  the  only  security  the  creditor  has 
taken,  has  nothing  to  which  he  can  be  sub- 
rogated.    UmeU  V.  Mack,  40  D.  648. 

A  surety,  paying  any  part  of  a  bond  for 
purchase-money,  when  tne  vendor  also  re- 


served a  lien  upon  the  land,  is  subrogated  te 
the  vendor's  rights  under  tiie  lien.     Ih. 

A  surety  is  entitled  to  the  appropriatioa 
of  a  collateral  security,  h^ld  by  tne  creditor 
for  the  same  debt,  to  the  payment  thereof 
or  to  have  it  retained  for  his  benefit  and  to 
be  subrogated  to  the  creditor's  right  thereto 
if  he  pays  the  debt.  New  HofnipSwrt  Savingt 
Bank  v.  Colrord,  41  D.  685. 

Where  a  surety  on  an  injunction  bond  wae 
sued,  and  judgment  obtained  against  him 
(the  injunction  being  of  a  judgment  and 
being  afterwards  dissoWnd),  — held,  that  the 
sure^  is  entitled  to  thf  benefit  of  the  cred« 
iter's  judgment  lien  upon  the  property  of  the 

S*  dgment  debtor.    Bf*dger$  v.  McChur,  47 
.  715. 

A  surety  paying  the  debt  may  stipulate 
for  an  assignment  of  all  the  collateral  securi- 
ties of  the  creditor  against  the  principal,  and 
such  assignment  will  be  protected  in  courts 
of  law  as  well  as  in  equity.  Edgerijf  v. 
Bmenon,  55  D.  207. 

Payment  of  the  debt  by  the  co-debtor  who 
is  a  surety  does  not  discharge  the  debt,  but 
the  debt  will  be  held  undischarged  so  far  as 
is  necessary  to  preserve  and  give  effect  te 
the  collateral  securities  against  the  princi* 
pal,  assigned  hj  the  creditor  to  the  surety, 
either  voluntarily  or  by  a  decree  of  a  court 
of  equity.     /& 

The  lien  of  an  attachment  is  preserved  for 
the  benefit  of  a  surety  who  pays  the  debt 
and  takes  an  assignment  of  the  creditor's 
securities,  in  the  same  manner  and  to  the 
like  extent  whether  the  payment  be  before 
or  after  judgment.    75. 

If,  after  pudgment  against  principal  and 
surety,  a  third  person  gives  his  note  for  the 
debt  to  obtain  a  stay  of  execution  for  the 
principal,  and  the  sure^  is  afterwards 
obliged  to  pay  tiie  debt,  he  is  entitled  to  have 
an  assignment  of  the  judgment  on  the  note 
of  the  third  person  to  indemnify  him  for 
such  pavment.  So  heH,  where  the  orip^inal 
principsi  in  a  debt  prosecuted  a  writ  of 
error,  and  the  original  surety  or  indorssr 
of  the  note  afterwards  paid  the  debt,  and 
asked  to  have  the  judgment  against  the 
original  defendants  and  sureties  on  the  m- 
pertedeoB  bond  assigned  to  him.  MtiekeU  v. 
De  Witt,  78  D.  561. 

A  surety  who  pays  a  indgment,  and  la 
thereby  subrogated  to  the  rishts  of  the 
creditor  against  the  principal  debtor,  may 
issue  execution  on  tne  judgment  in  the 
name  of  the  creditor  lot  the  amount  which 
he  has  paid  as  surety.  Conneht  v.  Sowrg,  79 
D.  568. 

The  riffht  to  recover  oosts  as  well  as  prin- 
cipal and  interest  of  debt,  against  a  first 
indorser  as  surety,  is  transfeired  to  a  seo- 
ond  indorser  by  the  effect  of  the  legal  sub- 
rogation, which  results  from  his  payment 
of  the  debt  to  the  judgment  creditor.     /&. 

A  surety  on  a  note  secured  by  trust  dsed» 
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I^pa^g  off  the  debt  thns  secnred,  becomes 
snbetitiitod  to  the  rights  of  the  ereditor 
under  the  tnist  deed,  and  may  enforce  the 
lien  for  reimbursement^  but  not  in  such 
manner  as  to  affect  the  right  to  redeem  of 
one  who  purchases  the  land  at  execution 
sale.    Jwmtt  ▼.  Jtiequeg,  82  D.  618. 

A  second  indorser  having  given  aa  in- 
junction bond  in  an  action  on  the  note,  his 
surety  in  that  bond,  who  has  been  compelled 
to  pay  the  note,  may  recover  it  from  the 
first  indorser.  Ckriaman  v.  Barman^  26  R. 
887. 

15.  BxLles  of  pleadiner  in  aotions 
asainst  sureties.  ---A  demand  must  be 
alleged  and  proved  in  an  action  against  a 
■orety  on  a  bond  filed  by  a  plaintiff  on  com- 
mencing an  action,  conditioned  that  such 
plaintiff  will  pay,  "on  demand,"  all  costs 
awsrded  to  the  defendant,  because  the  de- 
mand is  parcel  of  the  contract^  though  no 
demand  need  be  averred  in  suing  a  party  on, 
his  agreement  to  pay  his  own  debt  on  de- 
mand.    Nelton  V.  Bodwick^  40  D.  310. 

Breaches  must  be  sssigned  in  a  declaration 
en  a  bond  other  than  for  the  payment  of 
money  at  a  particular  time  or  m  specified 
installments,  under  2  N.  T.  R.  S.  ^8,  sec.' 
ft.  Hence  snch  an  assignment  is  necessary 
in  an  action  against  a  surety  on  a  bond  filed 
try  the  plaintm  in  an  action  conditioned  for 
the  payment  by  such  plaintiff,  on  demand. 
ol  all  costs  awarded  to  the  defendant^  and 
the  omission  of  such  assignment  is  fatal, 
even  after  verdict^  and  nominal  damages 
cannot  be  allowed.    Lb. 

An  administrator  of  a  deceased  officer 
eannot  be  joined  with  the  sureties  on  such, 
officer's  bond,  in  an  action  brought  thereon. 
WcBpeOo  County  v.  Bigham,  74  D.  370. 

16.    of    eirLdenoe.*  —  Judgment 

a^inst  the  principal  prima  fade  establishes 
toe  liability  of  tne  sureties  who  were  not 
parties  to  the  action;  but  the  sureties  may 
unpeach  the  judgment  for  fraud,  collusion, 
er  mistake.  Charles  v.  Hoshins,  83  D.  378. 
&  P.,  Ltpacomb  v.  PosUli^  77  D.  651. 

Parol  evidence  is  admissible,  on  the  part 
el  a  surety  on  a  note,  to  show  that  the 
payee,  to  induce  him  to  become  such  se- 
enrity,  represented  that  he  had  in  his  hands 
funds  belonging  to  the  principal  in  the  note, 
which  should  1^  appliea  as  a  credit  thereon; 
and  if  the  proof  establish  such  facts,  the 
security  is  entitled  to  the  benefit  of  such  as- 
surance.    Mathewson  v.  JoneSt  76  D.  647. 

Where  a  financial  officer  is  his  own  suc- 
eessor,  his  entries  of  balances  in  Ids  hands 
at  the  expiration  of  his  first  term,  made  in 
pursuance  of  legal  requirements,  are  conclu- 
sive on  himself  and  his  sureties  on  his  bond 
for  the  new  term.  Chicago  v.  Oage^  35  R. 
182. 


*  Judgment  against  pr!ncl]>al,  ellbct  of,  as  evi- 
ienee  against  SBrety*  see  notes,  tt  SK  S80-I90:  » 
X.  802-804. 


17.  Xdmits  to  their  liability. -- The 
defendant  became  surety  Uxt  the  faithful  per* 
formanoe  of  a  book-keeper's  duties  in  the 
department  of  docks  in  the  city  of  New 
York.  The  book-keeper  was  required  also 
to  assist  the  treasurer  in  receiving  and  de- 
positinff  the  department  funds,  and  he 
embezsued  the  same  by  means  of  false  en- 
tries or  omissions  to  inake  entries.  It  was 
conceded  that  the  additional  duties  did  not 
hinder  his  fsithful  performance  of  the  duties 
of  book-keeper,  ntld^  that  the  question  of 
damages  was  for  the  jury.  Mayor  tic  v, 
KtUy,  50  R.  699. 

2.   OfCo-^UTttim. 

18.  In  general.  —  A  surety  is  entitled 
to  share  the  benefit  of  any  securit^r  which 
his  co-surety  has  taken  from  the  principal, 
for  his  own  indemnity  against  loss,  before 
being  damnified.  Brovm  v.  Bay,  45  D.  361; 
McMahon  v.  FaweOt,  14  D.  796. 

A  promise  of  indemnity  is  void  for  want 
of  consideration,  where  one  of  the  sureties 
on  an  administration  bond,  after  the  execu- 
tion of  tiie  bond,  promises  his  co-surety  to 
indemnify  him  for  any  loss  he  may  sustain 
on  the  bond,    /one*  v.  Shorter,  44  D.  649. 

Where  a  surety  takes  security  to  indem« 
nify  him  generaU^  acainst  loss  on  sevenl 
demands  upon  which  he  is  surety  with  dif« 
ferent  co-sureties,  it  should  be  apportioned 
among  aU  the  demands,  j^roioii  v.  Bay,  45 
D.  361. 

A  person  being  a  creditor  and  a  surety, 
who  takes  a  security  for  his  own  indemnity 
generally,  is  entitied  to  apply  it  first  to  his 
own  deb^  and  his  co-sureties  are  only  en- 
titled to  share  the  benefit  of  any  surplus 
then  remaining.    lb. 

The  right  of  a  surety  to  the  benefit  of  secu- 
rity taken  by  his  co-surety  attaches  when 
it  was  taken,  and  is  not  divested  by  a  subse- 
quent purchase  of  demands  against  the  prin- 
cipal, unless  it  was  part  of  the  agreement  at 
the  time  when  the  security  was  taken  that 
such  co-surety  should  purchase  such  demands, 
the  security  being  taken  for  them  also.    lb* 

A  surety,  before  he  has  paid  the  debt  of 
his  principal,  or  more  than  his  aliquot  por- 
tion of  it,  is  entitled  to  an  injunction  re- 
straininff  a  co-surety  from  a  fraudulent 
disposition  of  his  property,  the  principal 
being  insolvent     Bowen  v.  Hoddns,  7  R.  728. 

19.  When  the  right  to  contribution 
eziste. —  Sureties  have  a  right  to  claim  con- 
tribution from  each  other  m  proportion  to 
the  amount  paid  by  each  upon  the  common 
debt;  and  this  riffht  is  the  result,  not  of  any 
implied  contract  between  the  parties,  but  of 
an  acknowledged  principle  of  natural  justice, 
which  requires  that  those  who  voluntarily 
assume  a  common  burden  should  bear  it  in 
equal  proportions.  White  v.  Banks,  66  D. 
283;  Moore  v.  Moore,  15  D.  623;  Buaeell  K, 
Failor,  59  D.  631. 
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Contributioa  between  nireties  will  be  de- 
creed whether  they  be  on  the  same  or  differ- 
ent bonds,  although  they  knew  nothing  of 
the  obligations  of  each  other;  bat  they  miiat 
be  sureties  for  one  and  the  same  debt  or  ob- 
ligation. HairiMm ▼. Zone, 27 D.  607.  8.P., 
Boaleif  V.  Taylor,  30  D.  677. 

Co-soreties  on  a  bond  have  a  right  to  call 
«Mi  each  other  to  contribute  to  pay  tha  debt 
of  their  prindpal  who  ia  insofventi  and  to 
have  the  lienent  of  a  judgment  obtained  by 
the  craditor  against  them  all^  although  satia- 
^tion  had  been  entered  up  on  au&  judg- 
ment^ in  order  to  allow  them  to  stand  as 
Judgment  creditors  against  one  of  the  co- 
Bureties,  deceased,  whose  estate  was  insol- 
vent, but  which,  nevertheless,  could  pa^  his 
proportion,  if  this  debt  be  considered  a  judg* 
ment  debt.    Burrow  t.  Carnts^  1  D.  677. 

Where  tiiree  persona  give  a  note  for  their 
Joint  debt,  each  is  to  be  regarded  a  principal 
with  respect  to  one  third  and  as  surety  with 
respect  to  two  thirds  of  the  debt.  And  if 
•oe  is  insolvent  and  another  pays  the  whole 
debt*  he  may  reeovor  a  noie^  thereof  from 
the  third.  Rendermm  r.  McDvffee.  20  D. 
667. 

All  the  solvent  sureties  must  bear  the  bnr^ 
den  equally,  where  some  of  the  sureties  have 
become  insolvent.  Bosley  v.  Taylor^  30  D. 
677. 

Non- residency  of  a  surety  is  equivalent  to 
his  actual  insolvency^  so  far  as  the  application 
of  the  doctrine  of  contribution  is  concerned. 
lb. 

A  surety  whose  liability  is  eollateral 
merely,  may  justly  submit  to  suit  in  order 
to  ascertain  the  extent  of  his  liability,  and  is 
entitled  to  contribution  for  the  costs  of  snoh 
suit.    lb. 

The  execution  and  forfeiture  of  n  forth- 
coming bond  by  a  surety  against  whom 
Judgment  had  been  obtained  on  a  bond  can- 
not operate  so  as  to  destroy  the  right  of  the 
surety  for  the  original  principal,  to  call  for 
eontnbution,  he  having  paid  uie  debt.  P^ies- 
lon  T.  Prt$Um^  47  D.  717. 

A  eo-snrety  may  recover  contribution 
against  another  for  money  paid  after  de- 
fendant's discharge  in  bankruptoy,  though 
the  obligation  on  which  thejr  were  co- 
sureties was  payable  before  petition  in  bank- 
ruptoy was  filed.   Dole  v.  Warren,  62  D.  64a 

Jud^ent  against  one  co-surety  entitles 
him  to  oonti'ibution,  though  the  other  co- 
surety's name  was  stricken  out  by  the  plain- 
tiff in  the  suit  on  the  bond  to  which  the 
co-sureties  had  signed  their  names,     lb. 

A  surety's  right  to  contribution  from  his 
eo-surety  ia  an  equity  arising  with  the  rela- 
tion created,  and  is  fully  consummated  when 
the  surety  pays  the  debt.  WayUmi  v. 
Tudber,  60  D.  76. 

The  sureties' riflht  of  contribution  for  coste 
and  expenses  in  defending  suit  existo  against 
a  oo-surety  when  the  defense  was  made  under 
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such  circumstances  as  to  be  regarded  hope- 
ful and  prudent.  Fktcher  t.  Jackson^  661). 
98. 

Sureties  or  indnrsers  against,  whom  juds- 
ment  has  been  rendered,  and  who  have  ob- 
tained title  to  property  under  a  judgment 
rendered  against  them  in  an  action  of  tres- 
pass brought  by  one  upon  whose  goods  tiiey 
levied  by  mistake  as  upon  the  property  of 
the  principal,  and  who  have  sold  this  prop- 
erW  and  applied  it  to  the  satisfaction  of  the 
jua|g;ment  against  them,  may  enforce  contri- 
bution from  oo-sureties  in  a  proportionate 
amount  of  the  sum  applied  to  the  satisfac- 
tion of  the  judgment  against  theuu  Ache- 
•on  V.  MUier,  69  D.  663. 

A  surety  discharged  from  the  principal  ob- 
li^tion  is  not  releued  f rdm  liability  for  eon- 
tnbution to  his  eo-sureties  if  th^  are  not 
discharged.    Clajm  ▼•  JiSee^  77  D.  3iS7. 

The  estete  of  a  deceased  eo-muttj  is  liable 
to  contribute  in  a  suit  by  a  oo-s«re^.  Joh^ 
son  V.  Harvey,  88  R.  616. 

One  snrety,  paying  the  whole  oblipatioo 
after  judgment^  may  compel  contribution 
from  his  oo-surety  for  the  costs,  although 
the  latter  was  not  served  with  process.  Vom 
Winkle  v.  Johnaom,  60  R.  495. 

The  parties  were  sureties  on  an  official 
bond,  upon  which  Judgment  had  been  re- 
covered and  paid  by  the  plaintiff^  In  an 
action  against  the  oo-sureties  for  contribn- 
tion,  the  latter  alleged,  in  defense,  that  they 
had  never  been  served  with  process,  nor  ap- 
peared in  the  action  upon  the  bond;  that  the 
plaintiff  had  appeared  for  them  without  au- 
thority, and  suffered  judgment  to  be  entered, 
to  defraud  them;  that  he  had,  without  their 
knowledge,  entmd  into  a  apecial  oontraol 
with  the  relators  in  that  action  to  pay  the 
iudgment  out  of  funds  then  in  his  hands,  be- 
longing to  the  principal  in  the  bond,  and,  in 
consideration  of  such  agreement^  received  an 
extension  of  one  year's  time  on  said  judg- 
ment; that  but  for  such  extension  of  time  the 
judgment  could  have  been  made  out  of  the 
property  of  the  principal.  BM,  that  these 
facte  did  not  oonstitute  a  defense  to  tiie 
action.     BagoU  v.  Mutten,  2  R  351. 

The  defendante  further  alleged  that  they 
signed  the  bond  out  of  which  the  liability 
arose  at  the  request  of  the  plaintiff  HeU, 
that  they  were,  nevertheless,  liable  to  con- 
tribution,    lb. 

The  estete  of  a  deceased  surety  of  a  prin- 
cipal debtor  was  discharged  from  liability 
to  the  creditor,  through  his  negligence,  by 
operation  of  the  statute  of  linutetiona.  A 
co-surety  afterward  paid  the  debt  ffeld^ 
that  the  estete  was  liable  to  oontribnte  te 
such  co-surety,  notwithstanding  it  was  re* 
leased  from  direct  liability  to  uie  creditor. 
Camp  V.  Bo8twick,  6  R.  669. 

Plaintiff  and  defendant  were  sureties  upon 
a  promissory  note  which  the  maker  failea  te 
pay  at  maturify.  Action  thereon  having  been 
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brought^  pUintUf  paid  iha  note  before  jodg- 
inen^  and  bronght  this  action  for  eontribn- 
tion.  Hfldt  that  he  was  entitled  to  recover, 
although  there  existed  a  good  defense  to  the 
note,  ha  being  ignorant  o?  the  fact  and  hav* 
ing  acted  in  gooid  faith  and  without  negli- 
gence.   ffiMom  ▼.  Fieteher,  22  R.  562L 

The  parties  to  the  action  were  co-snretiee 
en  a  note,  all  the  parties  to  which  lived  in 
Vermont.  After  tne  statute  of  listitations 
had  run  against  the  note,  the  plaintiff  in  good 
faith  went  to  New  Hampshire,  where  the 
statate  was  no  defense,  and  judgment  was 
ceoovered  against  him  on  the  note,  and  he 
wtm  compelfod  to  pay  it  Held,  that  the  de- 
fendant mnst  oontribnte.  Aidrkh  y.  Aldrich, 
48  R.  791. 

80.  Whan  it  does  not— If  indemnitj 
be  taken  by  a  surety  to  secure  hicn  from  losa^ 
and  as  a  condition  precedent  to  his  becom- 
ing a  surety,  his  co-sureties  are  not  entitled 
to  the  benefit  of  the  indemnity  until  after  he 
for  whose  benefit  it  was  ffiven  is  fully  re- 
paid.    MoortY,  Moore^  15  I>.  523. 

Sureties  on  a  joint  bond,  while  living,  are 
both  liable  to  the  creditor  of  their  principal* 
and  one  may  recover  a^^ainst  the  other  a  just 
proportion  of  what  he  la  made  to  pay;  but  if 
oofe  diesb  the  remedy  as  to  him  is  gone,  and 
the  duty  and  the  remedy  survive  against  the 
survivor.  If  the  survivor  pay  the  debt,  his 
only  remedy  is  against  the  principaL  WaUr9 
Y.  EUey,  18  D.  802. 

A  Bure^  on  one  bond  is  not  entitled  to 
aoDtribution  from  a  surety  on  another,  if  the 
latter  bond  was  not  to  be  pursued,  unless  the 
principal  could  not  obtoin  payment  from  the 
snreties  on  the  f  onnar.    Harriaom  t.  Lantt 

A  surety  engaging  to  pay  only  If  the  cred- 
itor cannot  get  payment  from  other  sureties 
Is  not  liable  to  contribution  at  the  suit  of 
tiM  latter.    IK 

Sureties  are  suppNOsed  to  assume  the  same 
risk,  and  to  stand,  in  relatien  to  their  prin- 
cipal, in  the  same  sitaation,  obtaining  no 
benefit  from  the  transactioo,  but  each  equally 
subjecting  himself  to  responsibility.  Me* 
Phermm  v.  TaUxtti,  82  D.  191. 

Where  a  snrety,  without  his  oo-snret^s 
knowledge,  by  a  previous  arrangement  with 
the  principal,  receives  one  halt  of  the  sum 
borrowed,  he  is  not  entitled  to  contribution 
from  sneh  co-surety.    7& 

One  surety  is  not  entitled  in  equity  to 
contribution  from  another,  if,  by  ordinary 
diligence,  he  can  obtain  indemnity  or  reim* 
bnnement  from  their  principaL  Morridon  v. 
Pojrnls,  82  D.  92;  McOormaek  v.  Obanmmf  5 
D.  509. 

AttumpfH  by  one  surety  against  another 
does  not  lie  where  recovery  can  be  had  from 
liie  principal  debtor,  or  out  of  proper^ 
which  such  prindpid  had  placed  in  the  hands 
•f  plaintiff  tor  his  indemnity*  Marritom  v. 
I>byeaw  82 IX  92. 
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A  surety's  collateral  obligation  of  oontri 
bution  is  released  bv  his  oo-suretiee  ezecut* 
ing  to  the  principal  a  general  release  of  all 
liability  for  any  sums  they  should  pay;  «nd 
it  does  not  make  any  difference  that  the  re* 
lease  was  only  intended  to  remove  the  prin« 
cipal's  interest,  in  order  that  he  might  testify 
in  the  suit  against  the  co-suretiea.  Fletcher 
V.  Jadkmm,  56  D.  98. 

If  an  offer  of  security  is  made  b^  the  prin- 
cipal upon  condition  that  the  sureties  execute 
a  release,  the  refusal  by  one  to  accept  the 
terms  offered  would  not  prevent  the  other 
from  acceding  to  the  proposition;  and  in 
such  case,  although  the  surety  refusing  would 
have  a  right  to  demand  that  the  proceeda 
of  tiie  securities  received  should  be  fairly 
devoted  to  the  reduction  of  the  common  debt^ 
such  proceeds  could  in  no  other  way  inure 
to  his  benefit;  and  the  payment,  so  far  as  th« 
right  of  contribution  is  concerned,  would  be 
considered  as  made  by  the  paying  surety 
out  of  his  own  funds,  and  if  it  amounted  to 
his  proportion  of  the  debt,  it  would  discharge 
him  from  oontribution.  iVkUe  v.  Banka,  50 
D.  283. 

Refusal  by  a  surety  to  accept  a  fraudulent 
deed  of  assi^^ment  by  the  princiml  for  the 
benefit  of  his  creditors  deprives  him  of  hia 
right  of  contribution  against  a  co-surety  whe 
has  accepted  the  deea,  when  tiie  deed  has 
been  executed,  as  to  the  assenting  creditor^ 
and  the  co-surety  has  received  under  it  aa 
amount  exceeding  his  contributive  share,  and 
has  applied  it  on  the  debt  lb. 

Contribution  against  a  oo-svrety  cannot 
be  claimed  by  a  surety  who  voluntarily  pays 
money  on  a  void  note.  BusaeU  v.  FaUor,  59 
D.  831. 

One  surety  who  has  obtained  security  from 
his  principal  debtor  by  a  mortgage  muat  be 
regarded  as  a  trustee  for  the  other,  as  the 
mortgage  inures  to  the  benefit  of  all  the  sure* 
ties,  and  he  is  bound  to  the  exercise  of  the 
duties  which  attach  to  tliat  relation.  If  such 
surety  gives  up  such  security  without  the 
consent  of  his  oo-surety,  he  cannot  obteia 
oontribution  from  him.  Tayhr  v.  ilbm«>fs 
82  D.  747. 

A  surety  who  pays  the  debt  after  it  if 
barred  b^  the  statote  of  limitotions  cannot 
compel  his  co-surety  to  oontribnte.  Cocke  ▼• 
Hoffman,  40  R.  23;  Cochran  v.  Walker,  56  & 
891. 

SI.  Proceedings  to  obtain  eontrilm- 
tion.  —  1.  Bighl  qf  action,  generally.  -*  A 
surety  who  pays  the  debt  may  maintain  aa 
action  in  a  court  of  law  for  contribution* 
Henderaon  v.  McDvffee,  20  D.  557. 

Aeemnjmt  by  one  surety  against  the  other 
for  oontribution  can  be  susteiued  as  soon  aa 
the  former  has  paid  the  debt  for  which  they 
are  sureties:  it  need  not  be  shown  that  the 
principal  debtor  is  insolvent  nor  that  pay- 

iment  from  him  cannot  be  obtained.    M(Aert$ 
▼•  Adame.  81  D.  694. 
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A  mmtj  oonld  not  maintain  an  aotion 
affainat  a  oo-nirety  at  law  formerly  in  Korth 
CSurolina;  tha  remadv  wai  in  equity.  PcweU 
T.  JiatUuB,  40  D.  427. 

The  liability  of  a  rarety  at  eommon  law  wai 
hie  aliquot  proportion  of  the  money,  asoer- 
tained  by  tne  number  of  sureties;  the  death 
or  insolvency  of  one  of  the  sureties  did  not 
enlarge  the  other's  liabilities.     lb. 

The  rule  of  the  common  law  of  England 
was  adopted  by  the  act  of  1807:  R.  &,  a  113^ 
sec  2.    i& 

A  surety,  before  j^yment,  may  maintain 
a  bill  in  equity  agamst  his  co-sureties  and 
their  principal  to  oompel  the  latter  to  pav, 
if  able,  or  to  require  the  sureties  to  contrib- 
ute, when  the  principal  is  unable  to  make 
payment.    Mcrrktm  ▼.  Pcynltn,  82  D.  92. 

Where  one  surety  holds  a  note  against  his 
co-surety,  and  the  latter  has  paid  a  debt  for 
which  both  were  sureties,  the  promisor  may 
set  up  his  equity  of  contribution  frpm  bis  co- 
surety as  an  offset  against  the  note.  ITay- 
land  y.  Ttieker,  50  D.  76. 

Failure  to  set  up  the  equity  of  oontribntion 
as  an  ofbet  will  not  preclude  a  recovery  of 
the  Q^MMSk  in  a  distinct  action,  nor  will  it  pre- 
clude him  from  applying  to  chancery  for 
reUel    75. 

2.  Necessity  qf  demand  cr  noUee.  ^Notice 
of  payments  for  principal  is  requisite  before 
bringing  suit  for  contribution.  Sherrod  v. 
Woodard,  25  D.  714. 

A  surety  is  liable  to  his  co-surety  who  has 
paid  the  whole  debt,  for  a  moiety  thereof, 
without  demand,  the  principal  bemg  insol- 
vent    Cage  v.  Foster,  26  D.  265. 

Application  to  a  co-surety  for  payment  or 
contribution  is  not  indispensable  to  a  recov- 
ery against  him  for  his  snare  of  the  moneyi 
actually  paid  by  his  fellow-surety  to  dis- 
charge the  debt  of  their  principal.  Morri- 
sin  V.  Poyntz,  32  D.  92. 

The  Ohio  code  limits  to  six  years  the  right 
to  maintain  an  action  against  a  co-surety 
demandinjs  subrozation  and  a  judgment  for 
contribution;  ana  the  costs  in  such  action 
cannot  be  recovered  of  the  co-surety  with- 
out notice  to  him  of  the  payment.  Neilson 
y.  Fry,  91  D.  110. 

3.  Forties,  —  In  a  suit  by  a  surety  against 
his  co-surety  for  contribution,  their  eommon 
principal,  or  if  he  is  dead,  his  personal  rep- 
resentative must  be  made  a  party  defendant. 
Rainty  y.  Yarborough,  38  D.  681;  Aiken  v. 
Peow,  53  D.  684. 

Tne  surety  cannot  call  upon  his  eo-surety 
for  contribution  without  shovrin^  that  he 
cannot  obtain  satisfaction  from  their  common 
principal     Raineyy,  Yarborough,  38  D.  681. 

A  surety  cannot  maintain  a  joint  aotion 
against  his  co-sureties,  at  law,  to  reoover 
their  share  of  the  liability,  but  each  must 
be  sued  separately  for  his  own  Lability. 
PwoeU  V.  MatUOs,  40  D.  427. 

In  a  suit  in  equity  by  a  surety  for  oontri* 


bntioDy  all  the  oo-snretiea  mutt  be  Joinadi 
but  if  some  of  them  are  without  the  Juna- 
diction  of  the  cour^  the  plamtif^  try  stating 
that  fad  in  lus  bUl,  may  prooeed  against 
those  within  ita  jurisdiction.  Joms  y.  Blaai^ 
ton,  51  D.  415.  • 

A  co-surety  has  to  make  oontribntion  with* 
out  regard  to  the  share  of  another  oo-surety 
who  is  without  the  jurisdiction  of  the  oourt 
and  therefore  not  made  a  defendant.    76. 

Sureties  Jointly  paying  a  judgment  ai^nst 
them  may  sue  jointly  in  equity  the  heirs  of 
a  deceased  co-surety  for  contribution;  and  a 
decree  may  be  made  against  the  defendants 
severally  for  so  mucSi  as  eaeh  is  liable. 
FUtdnery.  Jachon,  56  D.  98. 

Sureties  may  join  in  an  action  to  rtooreat 
from  a  co-surety  the  amount  paid  for  hia 
benefit,  when  eaoh  being  liaUe  for  the  fall 
amount,  they  joined  in  making  the  payment 
by  a  contribution  agreed  on  among  them- 
selves for  that  purpose.  Clapp  v.  Bke,  T2  D. 
387. 

4.  Evidence. — The  record  of  a  reooyery 
against  auretieB  on  a  bond  is  oompetant 
evidence  againat  oo-auretieai  in  a  auit  for 
oontribntion,  of  the  amount  of  reoovery. 
but  not  of  the  default  of  the  principal;  and 
the  fact  that  the  caae  waa  referred  in  t^ 
oounty  court,  and  that  judgment  waa  en- 
tered by  consent  in  the  supreme  oourt^  will 
not  affect  the  judgment  aa  evidenee,  the 
necessity  of  these  steps  being  sufficientiy 
explained.    Fkteher  y.  Jackson,  56  D.  98. 

In  an  aotion  by  an  apparent  principal 
against  an  apparent  surety  on  a  sealed  note 
for  contribution,  evidenoe  is  oompetent  to 
show  that  both  were  prinoipals.  WiUiams  y. 
Olenn,  53  R.  416. 

99.  Computing  the  amount  to  bo 
contributed.* — If  one  of  several  auretiea 
pavs  the  debt,  he  is  entitled  to  demand  oon- 
tribution  from  his  co-surety  for  whatever  he 
has  paid  more  than  his  aliquot  paat  Aiken 
y.  Peay,  53  D.  684. 

Where  one  of  three  suretiea  ia  inaolyent, 
and  another  pays  the  whole  debt,  he  may 
recover  one  half  thereof  from  the  third  sure* 
ty.     Henderson  y.  McDuffee,  20  D.  557. 

Interest  is  allowed  to  a  surety  who  has 
paid,  from  the  time  of  the  payment  up  to 
the  final  decree.    Bosley  v.  Taylor,  30  D.  677. 

A  surety  of  an  insolvent  debtor  is  entitled 
to  contribution  from  his  co-sureties,  and,  if 
all  are  solvent,  each  is  liable  for  his  share  of 
the  sum  advanced  by  one  to  relieve  tiiem  of 
the  common  burden.  Proton  y.  Preston,  47 
D.  717. 

Sureties  who  are  aeyerally  and  not  jointly 
bound  in  two  thousand  dollars  each  upon  an 
official  bond  taken  in  the  penal  sum  of  twenty 
thousand  dollars  from  ten  sureties  may  m 
held  liable  in  the  full  sum  of  two  thousand 

«  Whether  entitled  to  dividend  for  whole  debt 
against  estate  of  insolvent  oo-suiety,  see  note,  iS 

B.  296-2W.  ^^ 


SURETYSHIP,  n,  %  1^  m. 


Vor  Index  to  Votoi  te  AaMricui  I>«elfloo« 

dollart*  if  an  anaatiafied  defalcation  of  the 
nrincipal  ezoeeda  that  ram,  although  anch 
oefaication  ia  lev  than  twenty  thooaand  dol- 
lars. Bamk  ^  BrighUm  r.  SmkK  90  D.  lU. 
The  hdldor  d  n  note,  by  anrangement  with 
n  BQlvent  aorety  on  it^  proyed  it  afpunat  the 
inaolTent  eatate  el  another  anrety,  and  aa- 
aigned  the  note  and  the  ehum  againat  the 
eatate  to  the  aolvent  anretj,  who  paid  him 
in  full.  ffUi,  a  payment  of  the  note,  and 
that  the  proof  waa  properly  expunged,  and 
that  the  aunty  oonid  proye  only  one  half 
againat  the  inaolyent  eatate,  although  he 
woold  reoeiye  not  more  than  half  of  what  he 
had  paid  if  allowed  to  proye  in  folL  New 
Btdfiard  ItuL  etc  y.  Hatkawa^^  45  &.  289. 

X  Cf  Hkt  CredUor. 

83.  Whan  creditor  is  in  a  position  to 
warn  snroty.  ^  Where  there  ia  a  anrety  for 
a  debt  teonred  by  mortgage,  the  creditor  haa 
an  election,  el  which  he  cannot  be  depriyed, 
whether  he  ahall  proceed  in  equity  upon  hia 
mortgage  or  at  law  against  the  debtor  or 
■nrety.  Culbtm  y.  Bmanuei,  34  D.  757;  AUen 
▼.  Woodard,  28  R.  260. 

The  pajee  of  a  note  ia  entitled  to  judg* 
■lent  agamat  both  principal  and  surety,  and 
haa  the  right,  the  principal  being  insoWent, 
to  aubject  the  property  of  the  surety  to  the 
discharge  of  the  judgment,  without  hrst  pro- 
eeeding  to  foreclose  a  mortgage,  giyen  by 
the  prmcipal  to  secure  the  note,  and  eze- 
•ntea  and  receiyed  concurrently  therewith. 
Joiue  y.  Tineher,  77  D.  92. 

When  a  principal  debtor  deliyers  to  hit 
anrety  money  to  pay  the  debt  to  the  creditor, 
he  may  redemand  it  before  payment^  and 
the  creditor  geta  no  Hen  on  it,  and  can  main* 
lain  no  action  for  it  against  the  surety. 
apakUng  y.  Henshaw^  44  K.  46a 

S4.  Bzhausting  remedy  againat 
piincipaL  —  A  surety  cannot  re<}uire  a 
ereditor  to  exhaust  hia  remedies  against  the 
principal  before  reeorting  to  the  surety,  ex- 
eept  under  special  oiroumstancea.  Aber^ 
trcmbU  y.  ^hogb,  S7  D.  721. 

A  anrety  cannot  haye  the  benefit  of  dia- 
enssion,  if  he  has  bound  himself  aa  principal 
debtor  by  the  contract.  A^Um  y.  Morgan,  5 
D.  738. 

ne  right  of  a  anrety  eontinuea  after  a 

Jndgmen^and  he  can  require  the  creditor 

to  make  an  effort  to  obtain  satisfaction  from 

the  principal  debtor.    CommercUU  Bank  y. 

Weetem  Beterve  Bank,  88  D.  739. 

A  anrety  of  a  principal  to  refund  adyances 
cannot  compel  a  factor  to  assert  his  lien  upon 
the  goods  cr  money  of  the  principal  betore 
pfocMding  against  him  personally.  Martin 
T.  Pcpe,  41  D.  66. 

The  creditor  ia  under  an  equitable  obliga- 
tkm  to  obtain  payment  of  the  principal 
debtor,  and  not  from  the  surety,  unless  the 
principal  is  unable  to  pay;  and  the  fact  that 
eonrta  of  law  now  aasnme  iariadietion  in 
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anch  oases  does  not  affect  the  jurisdictiea 
originaUy  and  intrinsically  belonging  to 
oourta  of  equity.  Bemptiead  y.  Waikhu,  43 
D.  696. 

A  anrety  cannot  issue  execution  against 
the  principal  without  the  consent  of  the  exe- 
cution creditor,  when  he  has  not  paid  the 
deb^  and  the  creditor  haa  a  right  to  call  it 
in  and  dischaige  the  leyy  if  it  had  been 
made,  without  prejudicing  himselL  Ferbee 
y.  SnM,  49  D.  432. 

95.  Bight  to  be  sabetituted  to  ben^ 
efit  of  eecuritiae  held  by  rival  creditor 
or  surety.  ^  A  surety  receiying  money  or 
daima  to  be  applied  to  the  payment  of  hia 
principal'a  debt  nolda  aa  trustee  of  the  oredi* 
tor,  and  mnat  acooant  to  him.  Qreen  r. 
Dodge,  25  D.  736. 

The  creditor  ia  entitled  to  the  benefit  d 
all  collateral  obligationa  for  payment  of  the 
debt  which  a  surety  thereon  haa  receiyed 
for  hia  indemnity.  Klapwortk  r.  Dreeakr^ 
78  D.  69;  King  y.  Barman,  26  D.  485. 

Proper^  mortgaged  to  a  surety  to  secure 
him  lor  mdoraing  the  mortoagor'a  note^ 
whether  such  property  be  real  or  personal, 
may  be  subjected  to  the  payment  of  inch 
note  by  a  bill  filed  by  the  creditor,  where 
the  debtor  ia  insolvent  New  London  Bank 
y.  Z/ee,  27  D.  713L 

A  oreditor  need  not  leyy  execution  so  at 
to  obtain  a  lien  upon  property  mortgaged  te 
a  surety  for  the  same  debt  for  his  indemnityt 
aa  he  haa  an  equitable  lien  oa  the  property 
so  mortgaged.    B>. 

An  infant'a  guardian  executed  a  morteaga 
aa  security  to  a  surety  on  hia  bond.  Sekit 
that  the  infant  waa  entitled  to  the  benefit  el 
it  aa  aecnrity  for  what  waa  due  from  the 
guardian.    MorriU  y.  Morrill,  38  B.  659. 

TIL  What  will  ExoNiaATS  thb  Surbtt, 

96.  In  general.  —  1.  Suretg  released^  -^ 
As  a  general  rule,  the  obligation  of  a  surety 
becomes  extinct  by  the  extinction  of  the 
obligation  of  the  principaL  An  exceptiou 
to  thia  rule  exists  whenever  the  extinction 
of  the  principal's  obligation  arises  tiom 
causes  waich  originate  in  the  law,  and  not  in 
the  voluntary  act  of  the  creditor.  Johnson 
y.  Plantere'  Bank,  43  D.  480. 

The  liability  of  a  surety  ia  presumed  to 
haye  been  extinguished  after  the  lapse  of 
more  than  ten  yeara  from  the  time  when  the 
obligation  was  incurred  by  him,  and  a  deed 
of  truat  executed  for  hia  indemnity;  and  in 
the  abaenoe  4>f  proof  cl  any  payment  made 
by  him,  such  deed  cannot  he  upheld  aa 
effective  against  the  rights  of  the  grautor*a 
creditors.     Walter  y.  Todd,  28  0.  94. 

One  of  several  joint  obligeea  may  make 
such   an  arrangement  with   the    principal 
debtcr,  without  the  conaent  of  the  co-ob- 
ligees, aa  will  releaae  the  surety.    C^tr^  '■ 
Potion,  20  D.  203. 

One  joint  obligee  may  release  the  debt,  ia 
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Oo-obligees,  like  partaars,  are  in  general 
bound  by  the  acts  of  one  another.    lb. 

A  release  of  goods  of  the  principal  debtor 
by  order  of  the  owner  of  the  judgment  is  a 
release  pn  ianto  of  the  saretiea.  Bank  r. 
Fordyee^  49  D.  661. 

A  surety  is  released  from  payment  of  a 
Judgment  afi^ainst  him  and  his  priooipaU 
though  in  t!ie  hands  of  assi^ees  without 
notice,  where,  after  an  execution  has  issned 
upon  the  judgment  and  become  a  lien  upon 
sutficient  perwinal  property  of  the  principal 
to  pay  the  debt,  the  judgment  creditor,  un- 
der color  of  a  fraudulent  assignment  from  the 
principal,  removes  the  property  out  of 
the  county,  sells  it,  and  appropriates  the 
proceeds  to  his  own  use,  m  order  that 
the  judgment  may  be  collected  out  of  the 
property  of  the  surety,  and  then  assigns 
the  Juagment.    Sobemm  '▼•  Boberts^  83  D. 


Where  the  maker  of  a  note  with  sureties 
makes  a  tender  in  United  States  treasury 
notes  In  payment  thereof  to  the  payee,  and 
such  tender  is  refused,  the  sureties  are  dis- 
charged. This  Is  so  in  any  event,  and  more 
especiallv  when  the  insolvency  of  the  maker 
Is  Knowu  to  the  payee.  Jokiaom  ▼•  Ivqf^  94 
D.  206. 

A  creditor  having  received  a  portion  of  his 
claim  uiuier  his  debtor's  general  assignment 
cannot  afterward  assert  a  claim  for  that  por- 
tion against  a  surety  for  the  debt.  Ba$i  T. 
Alexander,  89  R.  702. 

2.  Surety  no<  rekoMed.  ~  Bevokinff  a  levy 
on  the  goods  of  one  of  two  sureties  does  not 
release  the  other;  for  as  between  themselves 
they  are  both  principals,  and  the  creditor 
may  porsne  either.     Wkium  v.  WUmm.  24 

D.m 

A  surety  cannot  be  discharged  on  the 
ground  of  fraudulent  representations  made 
to  his  principal  except  when  that  principal 
would  be.    BryaM  v.  Crotby^  08  D.  767. 

A  surety  is  not  released  by  any  act  or  con- 
dnet  of  toe  payee  which  does  not  place  the 
surety  in  a  worse  position  than'  he  would 
otherwise  have  been.  DritkeU  v.  Mateer, 
80  D.  106. 

A  surety  Is  not  released  by  the  creditor's 
dedaring  to  him  that  the  debt  Is  paid,  if  such 
surety  noes  not  in  consMuenoe  change  his 
situation  or  otherwise  sumr  loss,    lb. 

Part  payment  of  the  amount  due  will  not 
discharge  the  surety,  even  where  it  is  agreed 
that  such  part  payment  shall  have  that  ef- 
fect. Where  a  party  is  bound  to  pay  a 
certain  sum,  there  is  no  consideration  in  con- 
templation of  law  for  a  promise  that  a  less 
sum  shall  be  received  in  satisfaction.  Obent' 
dorfr,  UnkM  Bank,  1  R.  31. 

Where  the  principal  in  a  note  payable  to  a 
bank  has  funds  on  deposit  in  the  bank  after 
the  maturity  of  the  note,  and  before  suit,  ex- 
oeeding  tiie  sum  doe  thereon,  the  sure^  is 
Bot  discharged  by  the  omission  of  the  bank 


to  apply  the  same  to  its  payment  Vom 
V.  Oerman-Amar.  Bank,  25  R.  416. 

One  who^  at  the  request  of  the  prinoipaly 
and  without  the  knowledge  of  the  obligee, 
signs  a  bond  for  the  principal's  faithful  con- 
duct as  an  insurance  agent,  is  not  released 
by  the  principal's  previous  neglect  in  the 
same  employment  to  make  payments 
promptly,  which  were  subsequently  made 
^ood;  nor  by  the  obligee's  continuing  him 
in  his  employment  after  such  default;  and  if 
the  surety  allows  his  name  to  remain  with- 
out protest -after  learning  of  such  default,  ho 
is  liable  in  futura.  Borne  Ine,  Co,  v.  ifc^ 
wayy  39  K.  179.  a  P.,  Watertowm  FhrelwL 
Co.  V.  Shnmons,  41  B.  196. 

Sureties  on  the  bond  of  a  book-keeper  of 
a  bank  are  liable  for  his  defalcations  or  over- 
drafts, although  the  cashier  consented  and 
the  directors  were  negligent  in  discovering 
them.     Chew  v.  EiUngxoood,  56  R.  429. 

A  leased  premises  to  G,  and  B  became 
surety  for  the  rent.  A  distrained  for  non* 
payment  of  rent^  but  C  replevied  and  re* 
possessed  himself  of  the  goods.  Heldf  that 
the  pendency  of  the  replevin  suit  was  not  m 
bar  to  an  action  by  A  against  B  at  sorotiy. 
Kma  V.  Blademore,  13  R.  684. 

If  the  sure^  is  tdd  by  the  creditor  that 
the  debt  is  paid,  and  therebv  loses  an  oppor- 
tunity of  securing  himself,  he  is  discharged, 
although  the  debt  was  not  paid,  and  the 
creditor  acted  under  a  mistake.  Baker  v. 
Briggn,  19  D.  311;  CarpaUer  T.  Caa  43  D. 
405. 

Any  settled  agreement  or  active  Interfere 
ence  by  the  obligee,  whereby  the  surety 
may  be  Injured  or  subjected  to  increased 
risk,  or  deprived  of  or  suspended  in  the  as- 
sertion of  his  equitable  right  to  force  the 
obligee  to  sue  the  principal  or  of  his  right 
to  pay  the  debt  and  occupy  the  attitude  in 
equity  of  the  obligee,  will  mease  the  surety 
in  equi^.    Sneed  v.  WMe,  20  D.  175. 

97.  Impairing  the  surety**  remedy. 
— - 1.  In  generoL  —  If  the  obli|[ee  undertakes 
to  discharge  the  principal,  or  m  any  consid* 
arable  degree  to  lessen  his  responsibility 
without  the  knowledse  of  the  surety,  the  lat- 
ter is  released;  but  tiie  mere  acceptance  d 
a  common  appearance  in  a  suit  by  the  obligee 
airainst  the  principal,  in  consequence  of 
wnich  the  latter  executed  an  assignment  to 
secure  part  of  the  debt,  will  not  affect  tho 
surety's  oUigatiou.  Commimomen  v.  Boee, 
5  D.  SSa  S.  P.,  Strawbridge  v.  BafUmor^ 
etc  B,  B,Co>,  74  D.  541;  Oriiy  v.  Oox^  5  D. 
609. 

Positive  and  willful  interference  by  a 
creditor,  embarrassing  the  rocovery  of  the 
claim  against  the  principal,  will  release  the 
surety.  Bank  qf  Mamakeeter  v.  BartieU,  37 
D.  594. 

2.  Laehei  ij  erediior.  —  Where  a  creditor 
does  an  act  injurious  to  the  surety,  or  omits 
to  do  an  act  when  required  by  the  surety. 
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whioh  ht »  bound  to  do  m  to  the  matty, 
and  th^  omianon  ia  InlnriooB  to  tho  tore^, 
the  lalftar  b  diBohai|(oa,  lad  may  wt  up  raeh 
eondmt  of  tho  ereditor  m  a  defense  to  a  toit 
at  law.     King  ▼.  Baidwin,  8  D.  415. 

The  mere  omiesion  by  the  holder  of  a 
prominoiy  note  to  present  it  to  the  assignee 
(for  benefit  of  ereditors)  of  tho  prinoipal 
will  not  diaoharse  the  surety.  Dye  ▼.  Dye, 
8  It  40. 

The  sttreties  npon  a  bond  given  by  an  em- 
ployee to  his  employer,  conditioned  that  the 
former  will  f aithf nlly  aooonnt  for  all  moneys 
and  property  of  the  latter  eoming  to  his 
hands,  are  not  dischaii^  from  snbseqaent lia- 
bility by  an  omission  on  the  part  of  the  em- 
ployer to  notify  them  of  a  default  on  the 
part  of  their  prinoipal  known  to  the  em- 
ployer, and  a  oontinnanoe  of  the  employment 
after  snch  default  in  the  absence  of  evidence 
of  fraud  and  dishonesty  on  the  part  of  the 
employee.  Atiantie  <fr  Pac  TeL  Co,  ▼. 
ITaniet,  21  R.  621. 

Semble  that  the  rule  is  otherwise  where 
the  default  is  of  a  nature  indicating  want  of 
integrity  in  the  emj^oyee,  and  this  la  known 
to  the  employer,    lb. 

The  agent  of  a  corporation,  being  under 
bond  to  account  and  pay  over  daily,  cannot 
be  truated  with  more  money  at  his  surety's 
riak  after  diahoneaty  of  the  agent  ia  dUcov- 
ered  by  the  corporation.  But  be  may  be  ao 
trusted,  ao  long  aa  the  oironmstances,  'airly 
interpreted,  u>int,  not  to  moral  turpitude, 
but  to  a  want  of  diligence  or  punctuality, 
rather  than  to  a  want  of  integrity.  Charkiue 
etc,  B.  B.  Co,  ▼.  Oow,  27  R.  403. 

A  surety  on  the  bond  of  the  treasurer  of 
a  secret  society,  conditioned  for  the  faithful 
appUoation  of  the  trust  moneys,  cannot  evade 
liability  for  a  misappropriation,  by  the  mere 
fact  that  the  treasurer  had  misappropriated 
the  trust  funds  in  the  preceding  year,  to  the 
knowledge  of  the  officers  and  members  of 
the  aociety,  but  not  of  the  aurety,  and  had 
been  re-elected  without  any  communication 
of  au<A  defalcation  to  the  surety.  Roper  v. 
Shmgamon  Lodge^  33  B.  60. 

A  life  insurance  company  holding  the  note 
of  a  deceased  policy-holder,  for  money 
loaned,  and  knowing  that  his  estate  waji  in- 
•6lvent»  and  that  the  note  was  aigned  by  a 
surety,  paid  the  money  due  on  the  policy  to 
hia  personal  repreaentative,  to  whom  it  waa 
payable  by  the  terma  of  the  policy,  although 
the  latter  offered  to  deduct  the  amount  due 
on  tibe  note,  or  to  receive  the  note  in  part 

Sayment.  HM,  that  the  aurety  waa  thereby 
ischarged.  WhUe  v.  Ltfe  Am\  35  R.  45. 
A  surety  became  bound  on  the  bond  of  a 
loan  officer  whose  accounts  the  supervisors 
were  ordered  to  examine  annually,  and  if  a 
deficiency  occurred,  they  were  empowered 
by  law  to  remove  the  officer,  and  elect  an- 
othor.  I>«Sciencies  occurred  in  1791,  and 
eoatinued  for  several  successive  years.     No 
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notice  of  theae  deficienciea  waa  taken  by  the 
auperviaora  at  their  annual  meeting  until 
1788,  when  auita  were  ordered  against  the 
offioors  on  their  bonda,  but  they  were  not 
proaeonted,  and  indulgence  given  until  1803, 
when  fuita  were  ag^ain  begun.  Had  the  anita 
been  proaeonted  with  due  diligence  in  1798, 
the  principal  then  being  solvent,  the  amount 
of  the  deficiency  might  have  been  collectedi 
The  surety  waa  hM  to  be  diaoharged  by  tho 
lachea  of  the  auperviaora.  People  v.  Janeen^ 
5  D.  275. 

3.  ParUnp  with  eeatrUy.  —The  aurety  ia 
dischareed  if  the  creditor,  having  the  means 
of  satisfaction  actually  or  potentally  in  hia 
hands,  refuses  to  retain  it.  The  same  rule 
applies  when  the  surety  appriaea  the  creditor 
of  the  means  of  recovering  the  debt,  and  the 
latter  declines  to  pursue  it  Liehtmthaler  v. 
Thompson,  15  D.  SSl. 

A  surety  is  discharged  by  the  creditor's 
aurrender  of  collateral  aecuritj  held  for  tho 
aame  debt,  either  pro  tcuUo  or  entirelv  ac- 
cording to  the  value  of  the  aecurity,  if  aur- 
rendeiid  without  hia  consent,  but  not 
otherwise;  nor  ia  auch  discharge  obviated  by 
the  creditor's  taking  additional  sureties  in 
lieu  of  the  security  so  surrendered.  New 
Hampshire  Sammm  Bank  v.  ColconL  41  IX 
685.  &  P.,  ^aler  v.  Brioffs,  19  D.  311} 
Oulhtm  V.  Bmanttei,  84  D.  757;  Springer  r. 
Toothaker,  69  D.  66. 

A  creditor  who  has  disabled  himself  from 
surrendering  to  the  surety  the  means  of  re- 
imbursement which  he  once  possessed  ia  not 
to  be  iniured  thereby,  if  he  acted  without  a 
knowledge  of  the  rights  of  other  persons,  and 
with  good  faith  and  just  intentiona  CuUum 
V.  Emanuel,  34  D.  757. 

Sureties  on  a  replevin  bond  are  discharged 
by  the  discharge  of  one  of  two  defendants  by 
the  voluntary  act  of  the  plaintiff,  where  the 
undertaking  of  the  Lureties  was  u  the  joint 
behalf  of  both  defendants,  harrie  v.  Toy* 
lor,  67  D.  576. 

A  surety  is  released  by  the  creditor's  sur< 
rendering  attached  property  of  the  principal 
to  the  amount  of  the  property  so  surren- 
dered, where  it  is  done  without  his  consent 
and  after  the  creditor's  lien  has  become 
absolute  by  the  recovery  of  judgment, 
Spring^^  v.  Toolhaker,  69  D.  66. 

A  aurety  is  not  discharged  by  act  of  th# 
ereditor  in  parting  with  security  of  the  prin* 
dpal  debtor,  where  he  does  so  for  the  pnr> 
pose  of  securing  other  property  of  greater 
value^  which  would  be  otherwise  unavaU* 
able.     Tomig  v.  Cleveland,  82  D.  155. 

A  suretv  la  diacbarced  where,  hy 
the  wrongful  act  of  the  c  rem  tor,  goods  of  the 
principal,  upon  which  an  execution  not 
levied  haa  become  a  lien,  are  taken  away 
and  aold,  ao  that  they  are  placed  beyond  tho 
reach  of  any  aubaequent  execution.  Robeeon 
V.  Roberts,  83  D.  808. 

A  surety  ia  entitled  to  have  lovied  upon 
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And  sold  real  estate  qf  his  i^rinoiDal,  upon 
whioh  a  jadgmeiit  agauut  himself  and  hia 
principal  ia  a  lien,  before  hia  own  ia  leried 
npon.    lb. 

Where  a  judgment  creditor  released  from 
the  operation  of  his  judgment  certain  land 
whioh  the  debtor  formerly  owned,  but  which 
he  had  conveyed  away  previous  to  its  rendi- 
tion, bnt  in  which  it  was  thought  that  such 
debtor  might  have  some  contingent  interest, 
for  the  purpose  of  relieving  the  premises 
fi  n-n  a  possible  cloud,  this  does  not  cGscharge 
the  surety  of  said  debtor,  where  it  is  shown 
that  in  fact  the  debtor  had  no  interest  what- 
ever in  the  land  released,  and  that  in  conse- 
quence the  judgment  never  was  a  lien  upon 
It.     Blydenbwrgh  v.  Bingham,  98  D.  49. 

To  release  a  surety  b^  surrender  of  secu- 
rity for  payment  by  prmcipal,  the  Recarity 
released  must  have  an  actual  value,  rather 
than  a  supposititious  or  imaginary  one.     lb. 

The  contract  of  a  surety  is  MrktUnma 
Juris,  and  the  creditor  must  not  deal  with 
the  debtor,  or  the  security  which  he  holds 
upon  the  debtor's  property,  to  the  prejudice 
of  the  surety,  unless  he  intends  to  release 
him.    lb. 

4.  Fraud  or  conceof nten^.  —  A  surety  on 
notes  given  for  the  purchase-money  is  not 
discharffed  by  a  subsequent  conveyance  of 
the  land  in  pursuance  of  the  contract^  nor 
by  faUure,  through  fraud  of  the  principa],  to 
record  a  mortgage  siven  at  the  time  of  the 
conveyance,  whereby  intermediate  claims 
acquired  precedence.  CoanUm  v.  Parker,  49 
D.  459. 

Fraudulent  ooncealment  of  facts  from  the 
principal  will  not  discharge  the  surety  neces- 
sarily; the  ooncealment  which  entirely  dis- 
eha^es  a  surety  is  one  of  facts  known  to  the 
other  party  and  not  known  to  him,  and 
known  to  be  of  a  character  to  materially  in- 
crease the  risk  beyond  that  assumed  in  the 
usual  course  of  business  of  that  kind,  he 
having  a  suitable  opportunity  to  make  them 
:known  to  the  surety.  Bryatd  v.  Crf^iby,  58 
D.  767. 

Where  the  payee  of  a  note  intrusts  it  to 
the  principal  for  a  fraudulent  purpose,  and 
consents  tnat  he  shall  induce  the  sureties  to 
believe  that  the  debt  has  been  paid,  and 
thev  are  thus  led  to  forego  an  advantage 
which  they  wauld  otherwise  have  had,  they 
will  be  neleased  from  the  contract  in  equity, 
and  also  at  law,  if  sued  alone.  But  if  such 
payee  gives  the  note  to  the  principal  for 
some  honest  purpose,  and  the  latter,  without 
his  knowledge  or  consent,  represente  to  the 
sureties  that  the  debt  is  paid,  and  even  if  he 
should  tear  off  the  names  of  the  sureties,  or 
destroy  the  note,  this  will  not  release  the 
sureties,  if  the  payee  at  the  earliest  oppor- 
tunity corrects  tneir  misapprehension,  nil' 
mm  V.  Qresn,  60  D.  279. 

98.  Altering  the  tonxui  of  the  con- 
tract.—If  the  obligee  releases  any  of  his 
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securities,  or  enters  into  a  new  contract  with 
the  principal,  by  which  the  terms  of  tbe 
original  contract  are  varied,  without  the 
knowledge  or  consent  of  the  surety,  he  wiU 
be  discharged  from  his  liability.  Smith  v. 
Tunna^  16  D.  617}  Mayhew  v.  Boyd^  69  D. 
101. 

A  novation  between  the  principal  and 
creditor,  whereby  time  is  given,  to  the 
prejudice  of  the  surety,  dischargee  him;  but 
the  new  contract  should  be  made  clearly  to 
appear,  and  that  it  was  so  prejudicial  to  the 
surety  in  ite  tendency  that  the  obligee  ought 
to  be  compelled  to  rely  upon  it,  and  not  be 
allowed  to  resort  again  to  the  surety. 
Broum  v.  Wright,  18  D.  190;  Sn^d  r.  W^ 
20  D.  175. 

Sureties  on  a  bond  for  a  writ  of  error  are 
discharged  by  the  principal's  agreeing  with 
the  adverse  party,  without  their  consent, 
that  the  judgment  may  be  affirmed,  and  that 
he  will  deliver  indorsed  bills  for  the  amount 
payable  in  instellments,  and  that  no  ezeca- 
tion  shall  be  levied,  except  on  non-payment 
of  the  bills.     Comegff9  v.  Good,  18  D.  46. 

The  relesse  of  sureties  who  have  signed  as 
joint  obligors  is  not  effected,  at  law,  by  any- 
thing short  of  what  amounte  to  a  releaae  or 
discharge  of  all  the  parties  to  tiie  bcmd. 
Thus  where  a  bond  for  the  payment  of 
money  was  without  interest^  a  separate 
agreement  by  the  principal,  subsequently 
entered  into  under  seal,  that  the  amount  cf 
the  bond  should  bear  interest^  does  not 
avoid  the  liability  of  the  surefiea,  Trtmper 
V.  Hemphill,  SI  D.  673L 

There  is  no  consideration  in  contemplation 
of  law  for  a  pronuse  by  a  creditor  that  a 
sum  less  than  the  debt  shall  be  received  in 
satisfaction,  and  such  a  promise  will  not  re- 
lease a  surety.  Obemdor/  v.  UiUom  Bank,  I 
R.31. 

Sureties  on  the  bond  of  a  railroad  ticket 
and  freight  agent  are  not  discharged  by  the 
company's  changing  the  sUtion  from  second 
to  first  class,  thereby  increasing  the  freight* 
but  leaving  unchanged  the  agent's  duties; 
vis.,  to  receive  all  sums  payalSe  at  his  sta- 
tion, both  for  freight  and  passengers.  Biraw' 
bridge  v.  Baltimore  etc  B.  B.  Co.,  74  D.  641. 

B  was  appointed  ticket  agent  of  defendant 
at  Memphis,  and  gave  a  bond,  with  sureties, 
for  faithful  performance  of  his  duty.  There 
were  two  ticket-offices,  but  the  bond  did  not 
specif  V  to  which  he  was  appointed.  Subse- 
quently the  offices  were  consolidated,  and 
tne  duties  of  both  were  imposed  on  him,  and 
his  salary  was  increased,  without  the  knowl- 
edge of  his  sureties.  Held,  that  his  sureties 
were  discharged.  Mun^fbrd  v.  Memphia  etc 
B.  B.  Co.,  31  R.  616. 

A  bond  was  executed  for  the  faithful  per- 
formance of  duty  by  an  ''assistant  clerk  fai 
a  bank.  He  was  employed  as  a  messenger. 
Afterward  he  was  promoted  to  the  next 
higher  clerkship,  ana  still  later  to  the  posi- 
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tkm  of  book-keeper.  In  the  last  poeition  he 
WM  stationed  near  the  money-dniwer,  and 
from  time  to  time  abstracted  money  from  il^ 
and  made  false  entries  to  oonoeal  his  orime. 
The  last  promotion  was  without  the  knowl- 
odge  of  his  sureties  on  the  bond.  HeUt  that 
they  were  not  liable  for  the  embeaslement. 
Uam^admrtsri  NaL  Sank  ▼.  DidBermmt  82  &. 
237. 

A  city  snperintendent  of  water* works  gaye 
a  bond  for  the  proper  dischaige  of  his  duties 
and  the  payment  of  moneys  coming  to  his 
hands.  At  that  time  there  was  no  law  or 
ordinance  specifying  his  duties  or  requiring 
any  bond.  Subsequently  an  ordinance  was 
passed  defining  his  duties,  one  of  which  was 
to  collect  water  rents.  Heldt  that  his  sure- 
Urn  were  not  liable  for  his  default  in  paying 
orer  such  rents  collected  by  him.  UUy  qf 
iM^ayette  ▼.  James,  47  R.  140. 

89.  — *  or  departure  firom  it  ^  Wliere 
a  surety  bound  himself  to  make  good  a  defi- 
eienoy  arising  from  a  sale  of  goods  consigned 
to  the  correspondent  of  the  creditor  who  had 
entire  control  of  the  consignment*  a  sale  by 
the  consignee  at  another  place  than  that 
agreed  on  releases  the  surety.  Ludlow  ▼• 
Simtmd.  2  D.  291. 

A  surety  is  released  by  the  creditor's 
agreement  to  take  land  from  the  principal 
debtor  for  the  whole  or  a  part  of  the  debt 
without  such  surety's  consentb  Bangs  v. 
Strong,  42  D.  64. 

An  agreement  by  a  creditor  to  accept  a 
certain  percentage  within  a  specified  time, 
in  full  of  his  claim,  but  containing  no  stipu- 
lation for  delayer  extension,  and  never  com- 
plied with,  does  not  discharge  a  surety  for 
the  debt.     MWer  ▼.  Hatch,  39  R.  846. 

80.  Taking  a  new  or  fbrther  secu- 
rity.*— Taking  collateral  security,  though 
of  a  higher  nature,  from  the  principal  debtor, 
or  a  stranger,  does  not  preclude  the  princi- 
pal debtor  from  suing  on  the  first  contract, 
and  consequently  does  not  discharge  the 
eareties  upon  it  Bmrhe  t.  Omger,  58  u.  102. 

Where  a  creditor  received  the  note  of  a 
third  person  from  the  principal  debtor,  and 
^▼e  a  receipt  that  it  was  received  "  in  se- 
curity for  all  notes  signed  by  "  the  debtor, 
in  an  action  against  the  surety,  parol  evi- 
dence was  admitted  to  show  that  the  note 
was  received  in  payment*  with  the  intent  to 
4ischarge  the  deotor  and  fails  surety.  Baker 
▼.  Briggo,  19  D.  811. 

Defendant  Indorsed  a  note  for  the  accom- 
modation d  the  maker,  who  also  gave  the 
|>ayee  a  mortgage  as  further  security  pursu- 
ant to  an  agreement  between  all  the  parties. 
The  payee  failed  to  have  the  mortgage  re- 
eorded,  and  afterward  canceled  it  ana  took 
another.  HMf  that  defendant  was  dis- 
charged, and  this  even  though  the  oriffinal 
mortage  would  have  been  worthless  u  re- 

*  Seleese  of  surety  by  aocepting  non-negotiable 
Ble  of  prindpal,  see  note,  88  R.  86»  sa 
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corded,  by  reason  of  prior  liens.  Atlanta 
NaL  Bank  v.  Douglau,  21  R.  234. 

81.  Qiyinff  farther  time  to  principal, 
when  a  dieeharge.  —Where  the  creditor 
has  disabled  himself  to  pursue  the  principal, 
the  surety  is  ipso  facto  discharged.  United 
Stntea  r.  Simpeon,  24  D.  881;  Johnson  v. 
Planters'  Bank,  48  D.  480;  BwAer  v.  Bobk^ 
son,  90  D.  412. 

A  suretv  is  discharged  by  a  valid  agree- 
ment  for  delay  for  any  length  of  time,  how* 
ever  shorty  entered  into  by  the  creditor  with 
the  principal  debtor,  without  the  surety's 
assent  Bangs  v.  Strong,  42  D.  64;  Orqfton 
Bank  v.  Woodward,  20  0.  666:  Bank  cf  Mont- 
peUer  v.  Dixon,  24  D.  640;  Steele  v.  Boyd,  29 
D.  218;  King  v.  State  Bank,  47  D.  789;  Lhns 
Rock  Bank  r.  Maltett,  66  D.  673;  Yates  v. 
Donaldson,  61  D.  283;  Dickerson  v.  Bipleg 
Countf,  63  D.  873;  Place  v.  Mcllvain,  97  D. 
777;  but  it  must  appear  that  such  credit  was 
given  either  expressly  or  impliedly  against 
his  consent  or  mdination,  or  that  he  was 
prejudiced  thereby.  Butkr  ▼.  HamiUon,  2 
D.  692. 

The  f Mt  that  a  creditor  has  reoeived  money 
collected  by  her  brother  on  a  note  does  not 
warrant  a  presumption  of  her  recognition  of 
his  authority  to  bind  her  by  an  indulgence 
panted  to  the  debtor,  where  no  direct  author- 
ity is  proved.     Caston  ▼.  Diinlap,  23  D.  194. 

A  surety  is  released  by  the  creditor's  ac- 
cepting interest  in  advance  Iteyond  the  day 
of  payment  from  the  principal  debtor  with- 
out the  surety's  assent,  there  being  no  evi« 
deuce  of  any  reservati'tn  of  a  right  to  sue, 
such  acceptance  of  interest  being  evidence 
of  a  contract  to  delay.  New  BampMre  Sao^ 
ings  Bank  v.  Cdeord,  41  D.  685. 

The  holder  of  a  promissory  note  extending 
the  time  of  payment  to  the  maker  by  con- 
tract upon  sufficient  ooosideration,  dis- 
charges an  apparent  maker  that  he  knows  to 
be  a  surety,  and  whose  consent  to  the  exten- 
sion has  not  been  given.  Lime  Bods  Bank  v. 
MaOett,  56  D.  673. 

An  Agreement  between  the  indorsee  and 
principal  maker  of  a  note  to  extend  the  time 
of  payment  for  a  definite  period,  in  consider- 
ation  of  usurious  interest  paid  in  advance, 
discharges  a  surety  on  the  note  who  was 
known  to  the  indorsee  so  to  be  when  he  took 
the  note.  SUllwell  v.  Aaron,  88  R.517;  Ham^ 
Uton  V.  Proutg,  36  R.  866. 

Taking  a  note,  draft  or  check  of  the  prin- 
cipal debtor,  payable  at  a  future  day,  sus- 
pends the  creditor's  right  of  action  unti} 
their  maturity,  and  consequently  would  op- 
erate as  a  discharge  of  the  surety.  Place  v. 
Mclkfain,  97  D.  777. 

A  statutory  extension  of  the  time  of  a  col- 
lector of  taxes  to  pay  over  his  collection  op- 
erates to  discharge  the  sureties  on  his  bond 
?)revionsly  given.  State  v.  Boberts,  80  R^ 
88. 

The  payment  d  usnrioas  interest  for  time 
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already  elapsed  constitates  a  yalid  eonaid- 
eratton  for  the  extension  of  the  time  of  pay- 
ment of  an  obligation  to  pay  money,  althoagh 
nnder  the  law  the  debtor  or  his  sureties  may 
feooap  the  amount  so  paid;  and  such  a  pay- 
ment discharges  the  innocent  surety.  Lenir 
mM  T.  FTAiAvutfi,  39  R.  150. 

A  wife  joined  her  husband  in  a  note,  and 
mortgaged  her  separate  property  at  seeuritjr* 
The  husband  subsequently  was  discharged  in 
btmkmptcy.  After  that»  the  creditor,  snow* 
ing  all  the  facts*  aereed  to  extend  the  time 
of  payment  for  a  definite  period  and  to  re- 
duce the  rate  of  interest^  and  the  husband  in 
oonsideration  thereof  promised  to  pay  the 
debt  This  sffreement  was  indorsed  on  the 
note.  The  wne  did  not  know  of  it.  HtJdf 
that  she  was  released.  Poti  t.  Lotey^  00  R. 
677. 

83.  when  not  a  discharge.  ^  A 

surety  on  a  promissory  note  is  not  dischaif^ed 
by  the  holcter  giving  time  to  the  principal 
debtor,  or  eren  by  us  discontinuing  a  suit 
commenced  against  the  debtor  without  the 
privity  and  ccmsent  of  the  surety,  it  not  ap- 
pearing that  the  surety  had  suffered  any  in- 
jury by  the  delay,  or  that  the  holder  had 
made  any  agreement  with  the  debtor  which 
preTcnted  the  holder  from  suing  him.  FuUon 
V,  Mattheun,  8  D.  261;  Rucker  ▼.  Rohinson,  90 
D.  412;  Berry  y.  PuUen,  31  R.  248. 

Sureties  cannot  be  prejudiced  by  an  ar^ 
rangement  between  the  creditor  and  prinei- 

Ckl  debtor,  wherebv  time  is  given  to  the 
tter,  unless  thev  nad  knowledge  thereof 
and  acquiesced  therein.  BvertsU  ▼•  UnUed 
States,  30  D.  684. 

When  it  appears  that  the  time  of  payment 
has  been  extended  by  a  creditor  at  the  in- 
stance of  the  principsl  debtor,  and  no  evi- 
dence is  offered  to  show  that  the  sureties  of 
the  latter  had  any  knowledge  of  such  exten- 
sion, an  instruetioD  that  from  the  acts  of  the 
creditor  the  Junr  may  infer  a  knowledge  of 
such  extension  ay  the  sureties  is  erroneous. 
Jb. 

A  suret5  fully  indemnified  by  the  princi- 
pal debtor  is  not  released  by  an  extension  of 
time  given  the  latter.  OkUton  ▼.  BabUna,  87 
D.  741. 

The  participation  of  a  surety  in  payments 
of  interest  in  sdvance  furnishes  evidence  of 
his  assent  to  the  agreement  for  delay  implied 
from  such  payment.  Ifew  Hampshire  Sa^- 
htfft  Bank  v.  Coleord,  41  D.  685. 

Extension  of  time  of  payment  of  a  promis- 
sory note,  to  which  one  of  two  sureties 
assents,  and  the  other  does  not,  does  not  re- 
lease the  surety  assenting.  Wo(fr.  Fhik,  44 
D.  141. 

A  covenant  hj  the  holder  of  a  bond  with 
ibe  principal  obligor  for  a  definite  extension 
•f  time  does  not  release  the  surety  at  law, 
but  his  remedy  is  in  equity.  Jkvere  v.  Bou, 
60  D.  331. 

A  surety  is  not  disdiarged,  where^  for  a 
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valuable  consideration,  the  holder  of  a  note 
gives  an  extended  time  for  payment  to  tiie 
principal  debtor,  but  reserves  to  himself  the 
right  to  sue  whenever  required  by  the  surety. 
Bueker  v.  Boidnion^  90  D.  412. 

The  pa^ee  and  holder  of  a  promissory  note 
•greed  with  the  principal  maker,  without  the 
consent  of  the  surety,  to  extend  the  time  of 
payment  "until  after  harvest."  Held,  not 
to  discharge  the  surety  because  too  indefinite. 
FMU!yr.nm,UB.57S, 

An  extension  of  the  time  of  payment, 
granted  by  the  payee  of  a  note  to  one  of  two 
Joint  makers,  without  the  knowledge  or 
consent  of  the  other,  who  is  in  fact  a  surety, 
but  not  known  as  such  to  the  payee,  does 
not  release  the  non-consenting  Joint  maker. 
MuUendore  v.  Werta,  39  R.  165. 

A  surety  on  a  tax  collector's  bond  is  not 
released  by  subsequent  extension  of  the  col- 
lector's time  by  the  legislatnrsu  BkUe  v. 
Stoinney,  45  R.  405. 

88.  Forbearance  to  sae.  ^  Forbearance, 
without  any  binding  promise  to  grant  it»  will 
not  release  the  surety.  Sneed  r,  WhUe^  20 
D.  175;  Smith  v.  Tunno,  16  D.  617;  United 
Statee  v.  Simpeon,  24  D.  331.  Therefore 
neplect  to  sue  or  to  attempt  to  collect  the 
debt  at  the  time  it  falls  due  does  not  dis* 
charge  the  sureties,  although  the  principal 
had  ample  means  at  the  tune,  and  suImo- 
quently  became  insolvent.  tSng  v.  State 
Bank,  41  D.  739.  To  escape  liability,  the 
surety  must  do  some  act,  such  as  giving 
notice  to  the  holder  of  the  instrument  to 
proceed  against  the  principal,  to  warn  him 
and  put  him  on  his  guaro.  Marberger  v. 
Pott,  55  D.  479. 

The  indulgence  granted  to  a  prindpal 
which  is  to  discharge  a  surety  from  his 
engagement  must  be  of  that  kind  whereby 
the  nature  of  the  contract  is  changed,  or 
whereby  the  creditor  without  the  consent  of 
the  surety,  and  by  his  own  act^  puts  it  out 
of  his  power  to  enforce  the  payment  of  the 
debt  by  the  principaL  It  does  not  mean  a 
mere  forbearance  to  sue  the  principal,  which 
a  court  of  equity  on  application  of  the  surety 
might  direct  him  to  do^  on  pain  of  foregoing 
his  claim  upon  the  sure^.  Buehanam  v. 
Bordley,  1  D.  387. 

Forbearance  to  sue  the  principal  will  die- 
charge  the  surety,  although  it  be  for  a  lim- 
ited time  only.  Dkheraon  v.  Bipley  Co.,  63 
D.  373. 

84.  Effect  of  mere  ixidQlgexioe.*^Mere 
indulgence  to  the  debtor  does  not  discharge 
the  surety  unless  there  is  an  agreement  upon 
a  sufficient  con  si  r1  oration,  and  bindiuff  upon 
the  creditor,  to  give  time  to  the  pnncipal 
debtor.  Burke  v.  Cruger^  58  D.  102L  &  P., 
Martin  v.  Pope,  41  D.  66;  Brinagar  v.  PkO-^ 
»m,  36  D.  576;  Obemdar/  v.  Ufim  Bank,  I 
R.31. 

*  See  note  on  the  release  of  the  surety  bj  ia> 
dulgence  of  the  principal,  10  D.  907,  Va 
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Forbearance  or  paraivo  indulgence,  by 
the  obligee,  will  not  release  a  anrety.  Sneed 
▼.  White,  20  D.  175;  NeweU  ▼.  ffamer,  85  D. 
415;  at  the  eiirety  ought  to  have  warned  the 
eroditor  to  prooeed.  In  moh  oaae  actual 
detrimont  la  not  the  eriterion  or  material  in- 
gredioDt  United  8uUm  v.  Simjwm,  24  D. 
831. 

An  indoreer  is  not  discharged  hj  an  agree- 
ment for  indulgence  bv  tho  creditor  to  the 
principal  debtor  founded  upon  a  usurious 
eonsideration  paid  in  advance,  and  reserv- 
ing his  rights  and  remedies  against  the  in- 
dorser.  fint  NaL  Bank  t.  Linebergerf  35 
IL582. 

The  act  of  the  creditor  entitling  the  princi- 
pal to  indulgence  after  the  debt  has  matured 
will  release,  in  equity,  the  non-assenting 
surety.    Sneed  v.  White,  20  D.  176. 

The  surety's  assent  to  the  indulgence  given 
cannot  be  inferred  from  his  silence  or  neu- 
trality,   lb, 

85.  *-^  or  mare  delay  to  prosecute. 
—  A  sure^  is  not  discharged  by  delay  or 
neffligence  m  proceeding  against  the  princi- 
pal, unless  there  be  a  binding  contract  for 
suchilelay.  Cagton  v.  Dunlt^,  28  D.  194; 
ffutU  V.  Bridgham,  18  D.  458;  Police  Jury  v. 
Haw,  20  D.  204;  Goowr  t.  WOeox,  32  D.  095; 
Cfarter  v.  Janee,  49  I>.  425;  Wright  v.  Tell, 
58  D.  836;  Cuok  v.  Simthwick,  60  D.  181. 

Delay  or  neglect  to  sue  the  principal,  al- 
though urgently  requested  theretaby  the 
surety,  is  not  a  discharge  of  the  surety. 
Bankqf  Man^peUer  v.  Dkeon,  24  D.  640. 

A  surety  on  certain  bonds  is  not  released 
mer^y  on  the  creditor  not  urging  his  de- 
mand. There  must  be  an  express  extension 
of  credit  to  the  principal  If  one  of  the 
bonds  has  been  prosecuted  to  judgment  and 
an  execution  returned  nulla  bona,  there  is 
therefore  less  necessity  to  sue  on  the  others. 
Butler  T.  Hamilton,  2  D.  692. 

An  omission  on  the  part  of  the  accounting 
officers  of  the  commonwealth  for  a  year  and 
apwards  to  compel  the  prothonotai^  of  the 
eommon  pleas  to  settle  his  account  of  fees 
does  not  discharge  the  sureties  in  the  official 
bond  of  the  prothonotary,  although  the 
officers  are  authorised  to  compel  an  account 
at  the  end  of  each  year,  and  to  enforce  pay- 
ment by  execution.  Com,  v.  Wolbert,  o  D. 
452. 

Where  a  joint  and  several  note,  made  by 
T.  as  principal  and  the  defendant  as  surety, 
payable  to  a  bank,  on  demand,  as  collateral 
security  for  a  check  given  by  the  principal 
for  a  loan  of  money,  remained  in  the  bank 
six  months  before  it  was  entered  on  the 
bank's  books,  the  loan  deing  intended  to  be 
temporary,  and  the  surety  was  not  called  on 
for  payment,  nor  was  notice  given  to  him  of 
the  non-payment  of  the  note  until  the  further 
lapse  of  six  months,  when  the  principal  had 
l)Mome  insolvent,  these  eircumstances  were 
keU  not  to  release  the  surety  in  an  action 
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upon  the  note.    Commerial  Bank  t.  Freneh^ 
82  D.  280. 

A  surety  is  not  discharged  by  the  ereditor's 
failnre  to  present  a  elaim  to  the  administra- 
tor of  the  deceased  principal  within  the 
time  prescribed  by  law.  The  sureties  may, 
insuon  a  case,  compel  the  presentment  of 
the  claim  in  due  time^  and  thus  preserve 
their  recourse  against  the  estate.  Johnson 
V.  Planters"  Bank,  43  D.  480;  MhUer  v. 
Branch  Bank,  58  D.  315;  Aehby  v.  Johnston, 
79  D.  102. 

The  surety  of  a  vendee  on  a  continuing 
contract  of  purchase  is  not  discharged  by 
mere  forbeannce,  or  neglect  of  the  vendor 
to  enforce  payment  at  the  times  stated  in 
the  contract.  MeKecknie  t.  Ward,  17  R. 
281. 

W.  became  surety  on  the  bond  <tf  &  for 
the  performance  of  an  agreement  between  R 
and  plaintifEs,  whereby  *'  the  agency  for  the 
sale  of  their  ale "  at  S.  was  let  to  B.,  he 
agreeing  to  pay  on  the  first  of  each  month 
for  the  amount  of  ale  delivered,  and  "  not  to 
purchase"  ale  of  any  but  plaintiflb.  The 
agreement  might  be  terminated  on  three 
months'  notice  by  either  party.  In  an  ac- 
tion for  breach  of  the  bond, — held,  that  B.  was 
not  the  agent  of  plaintitib  under  a  fair  con- 
stmction  of  the  agreement;  and  that  W.  was 
not  discharged  as  surety,  although  plaintiffii 
neglected  or  forbore  to  enforce  uill  payment 
at  the  times  stated  in  ^he  agreement,  and 
did  not  give  notice  to  W.  that  B.'s  aooonnt 
was  in  arrears.    lb. 

A  surety  is  not  discharged  by  an  executed 
usurious  agreement  for  delay,  between  the 
principal  debtor  and  the  creditor,  although 
made  without  tiie  surety's  knowledge  or  as- 
sent    Howell  V.  Sevier,  27  R.  771. 

86.  Stayingr  proceedings  against 
principaL  —  On  an  execution  against  a 
principal  and  surety,  the  release  of  property 
of  the  principal  seised  will  discharge  the 
surety.  Dixon  v.  Bhving,  17  D.  590;  Baird 
V.  Bice,  1  D.  497;  Sneed  v.  White,  20  D.  175; 
Ouran  v.  Colbert,  46  D.  427. 

Dismissal  of  a  suit  and  release  of  an  at- 
tachment sued  out  by  the  payees  apainst 
the  principal  on  a  promissory  note  is  not 
a  discharge  of  the  surety.  Bank  qf  Mont* 
peUer  v.  Dixon,  24  D.  640;  Baker  v.  Marshall, 
42  D.  528.  Contra,  sac  Bank  </  Missouri  v. 
Matson,  72  D.  208. 

Where,  on  a  judgment  against  the  prin- 
cipal in  a  bond  and  nis  two  sureties,  an  exe- 
cution is  levied  on  property  of  the  principal 
sufficient  to  satisfy  the  judgment,  but  the 

Sroperty  is  released  by  the  execution  of  a 
elivery  bond  by  the  principal  and  one  of 
the  sureties,  together  with  other  parties,  the 
other  surety  refusing  to  join  therein  and 
desiring  the  sheriff  to  proceed,  the  latter  is 
discharged,  and  is  not  liable  for  oontribu* 
tion  to  his  co-surety,  who,  after  forfeiture 
and  judgment  on  the  delivery  bond,  pays 
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tbe  whole  amoant  of  the  judgment.  Broum 
▼.  McDonald,  29  D.  112. 

Forbearance  to  enforce  an  ezecntioa 
neither  siupende  nor  eztingnbhes  a  surety's 
liability,  nor  deprires  him,  as  a  binding 
novation  or  levy  miffht  have  done,  of  any 
right  to  pay  the  oebt,  nor  requires  the 
ereditor  to  proceed  acainst  the  prindpaL 
Blan^fard  v.  Barger,  33  D.  619. 

But  where  the  debt  oonld  have  been  satis- 
fied out  of  the  property  of  the  debtor,  had 
it  not  been  for  the  mtenerence  of  the  credi- 
tor, then  the  surety  is  entitled  to  relief  to 
the  extent  of  his  loss,  on  the  ground  that  in 
prosecuting  the  execution  the  creditor  was 
his  q^nad  trustee,  and  had  violated  the  trust, 
to  his  prejudice.    lb» 

Holaing  up  an  execution  on  a  forthcoming 
boad  does  not  discharge  the  8nre1r|r,  where  it 
is  a  voluntary  act  upon  the  part  of  the  credi- 
tor, for  which  the  consideration  has  been 
(^ven;  thonsh  durin|;  the  time  that  the  writ 
IS  so  held  the  principal  debtor  becomes  in- 
solvent.    Newell  V.  Hamer,  35  D.  415. 

A  surety  is  not  discharged  by  an  agree- 
ment to  suspend  execution  where  no  posi- 
tively defined  period  was  agreed  upon  for 
the  suspension,  and  the  direction  to  the 
sheriff  was  **  not  to  execute  the  execution 
until  ordered  to  do  so,"  as  in  such  a  case, 
the  time  being  indefinite,  the  stay  could 
have  been  arrested  at  any  time  that  the 
surety  requested  it  to  be  done.  McOee  v. 
Metcalf,  61  D.  122. 

A  surety  of  an  execution  debtor  is  not 
released  by  a  mere  countermand  by  the 
creditor  of  an  execution  after  it  goes  into 
the  hands  of  the  sheriff  but  before  it  is  levied. 
Humphrey  v.  ffUt,  62  D.  133.  Compare 
Bobemm  v.  Boberia,  83  D.  308. 

A  surety  is  not  discharged  by  the  credi- 
tor's disoontinuing  proceedings  against  the 
principal,  where  there  is  no  alMmdonment 
of  any  absolute  lien  or  security.  Springer 
▼.  Tooihaher,  69  D.  66. 

A  surety  is  dischaiged  when  the  creditor  re- 
linquishes any  hold  which  he  has  actually 
acquired  on  the  property  of  the  principal, 
and  which  might  have  been  made  effectual 
for  the  payment  of  the  debt.  Bobeson  v. 
BoberU,  83  I).  308. 

Sureties  on  an  undertaking  on  appeal  are 
released  by  the  creditor's  private  agree- 
ment to  stay  execution  in  consideration  of 
a  confession  of  judgment.  Kendall  v.  Orhe, 
47  R.  243. 

A  receiver  was  imprisoned  for  not  paying 
over  money  in  obedience  to  an  order  of  the 
court.  He  was  released  with  the  assent  of 
the  party  to  whom  he  was  ordered  to  pay 
the  money.  //eU,  that  this  did  not  dis- 
charge the  surety,  although  he  was  able  to 
pay  when  in  prison,  and  afterward  became 
msolvent.     Hawkins  v.  Mims,  88  R.  30. 

Co-sureties  should  be  parties,  as  well  as 
the  principal,  to  a  bill  by  a  surety  on  a 


replevin  bond  to  be  released  by  reason  of  a 
stay  of  execution  granted  by  the  creditor. 
Sneed  v.  White,  20  R  176. 

87.  Bischcurge  of  surety  by  notice  to 
ereditor  to  proceed  ag^ainst  principal. 
—  Where  a  surety  apprehends  a  danger  from 
the  delay  of  the  ereditor,  he  may  compel  the 
latter  to  sue  the  principal  debtor;  especially 
on  indemnifying  the  creditor  for  the  conse- 
quence of  risk,  delay,  or  expense.  Hapeg  v. 
Ward,  8  D.  564. 

If  the  holder  of  a  security  payable  on  de- 
mand is  requested  by  the  surety  to  proceed 
without  delay  to  collect  the  money  from  the 
principal,  who  is  then  solvent,  but  negleete 
so  to  do,  and  the  principid  afterwards  be- 
comes insolvent  and  absconds,  the  surety 
will  be  exonerated.  Pain  v.  Pochard,  7  D. 
369;  provided  the  request  be  proved  clearly 
and  beyond  a  doubt,  and  be  positive  and 
accompanied  by  a  declaration  that  unless  ft 
be  complied  with,  the  surety  will  be  con- 
sidered discharged;  and  though  such  request 
shoald  be  in  writing,  yet  if  made  verbally 
it  will  not  be  void.  Cope  v.  Smith,  11  D. 
582.  S.  P.,  Bruce  v.  Edmtrd»,  18  D.  S3? 
OreeanwaU  v.  Kreider,  45  D.  639;  Jaekwn  v. 
Huey,  43  R.  301. 

After  the  principal's  death,  the  ereditor  Is 
not  bound,  unless  requested  by  the  surety, 
to  resort  to  his  estate,  notwithstanding  a 
statute  requiring  creditors  to  exhibit  their 
Accounts  to  executors  and  administrators 
within  twelve  months  after  public  notice. 
Cope  V.  Smith,  11  D.  68Z 

Sureties  on  official  bonds  cannot  set  up  as 
a  defense  that  before  the  breach  for  which 
the  suit  was  brought  asalnst  them  on  the 
bond,  they  gave  notice  of  the  ofiicer's  unfit* 
ness  for  the  office,  and  requested  his  re* 
moval.     Crane  v.  Newell,  13  D.  461. 

A  request  made  by  the  widow  of  a  surety 
five  months  after  the  latter's  death,  to  the 
obligee  of  a  bond,  to  sue  the  principal,  will 
not  discharge  the  admintstrator  of  luoh 
surety.     Gardner  v.  Ferree,  16  D.  613. 

The  surety,  or  after  his  death,  his  per- 
sonal representative  alone,  can  request  the 
obligee  to  sue  the  principal:  and  the  obligee 
may  treat  the  request  of  the  widow  as  that 
of  a  mere  stranger.     Tb, 

The  obligee  is  bound  to  do  no  more  than 
permit  the  surety  to  manage  the  legal  re- 
sponsibilities of  the  parties,  so  as  to  cast  the 
burden  where  it  ought  to  be  borne;  and  if, 
when  requested  to  sue,  he  offers  the  lK>nd  to 
be  sued  on,  the  surety  who  refuses  such  offer 
will  not  be  discharged,     fh. 

Where  the  creditor  fails,  after  request  by 
the  surety,  to  do  any  act  which  his  duty  en- 
joins him  to  do,  his  omission,  if  injurious  to 
the  surety,  will,  in  equity,  dischar^  the 
latter.     Hempstead  v.  Watkins,  42  D.  696. 

The  statute  of  Arkansas  providing  that  a 
surety  shall  be  exonerated  from  liability  un- 
less the  ereditor   brings  suit   against   the 
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prindpal  debtor  within  thirty  dayi  after 
serrioe  of  notice  upon  him  it  bat  decUra- 
tory,  and  an  extension  of  an  ezi8tin|p  and 
orifftnally  equitable  remedy,  ao  qnalifying 
men  remedjrthat  the  inrety  ia  not  bound 
to  ahow  the  injnry  reanlting  from  the  inbae* 
qnent  inaolyeney  of  the  principal  in  order 
to  entitle  himaelf  to  a  diacharge  from  his 
snretyship.    /k 

Where  a  surety  on  a  bond  giTes  the  holder 
thereof  notice,  under  the  AriLansas  statute, 
to  sue  the  principal  debtor,  and  he  fails  to 
bring  a  raUd  suit  thereon  within  thirty  days 
thereafter,  such  surety  may  plead  his  exon- 
eration either  at  law  or  in  equity.     IK 

If  the  surety  notifies  tiie  holder  of  prom- 
lisorT  notes,  to  whom  they  hare  been  pledged 
as  collateral  security,  that  he  signed  said 
notes  as  surety,  and  requires  him  to  bring 
suit  uainst  his  principal,  it  seems  that  this 
would  be  a  substantial  compliance  with  the 
statute.  The  holder  may  waire  notice  in 
writing.  If  the  notice  does  not  comply  with 
tho  requirements  of  the  statute,  it  would  be 
good  at  common  law,  when  connected  with 
proof  ahowing  failure  to  sue,  and  damage 
to  the  surety  resulting  therefrom.  Pick^ 
▼.  Tarborougk,  02  D.  72S. 

Tbib  Mississippi  statute  requirea  notice 
from  sureties  to  the  holder  of  a  note  to  sue 
the  principal,  or  all  the  parties,  to  be  in 
writmg.  A  Torbal  notice  will  not  discharge 
the  sureties  from  liability.  Bridga  t.  Win* 
lm^97D.  443. 

If  a  surety  on  a  bill  give  notice  to  the 
creditor  to  sue,  and  after  suit  brought^  the 
creditor  discontinues  and  ffives  further  time 
to  the  principal,  without  the  consent  of  the 
surety,  and  subsequently  the  principal  fail, 
the  surety  will  still  be  bound.  Manmng  y. 
ShotweO,  8  D.  022. 

Notice  by  a  surety  to  the  creditor  that  he 
would  no  longer  consider  himself  bound,  and 
requesting  the  creditor  to  get  payment  from 
the  debtor,  will  not  absolye  the  surety, 
upon  the  ereditor's  failure  to  sue  the  prin- 
cipal debtor.    OreeamoaU  y.  Krdder,  4o  D. 

m. 

Notice  by  a  surety  to  the  cashier  of  a  bank, 
requesting  him  to  put  the  note  on  which  he 
waa  surety  *Mn  a  train  of  ooUeotion,"  will 
not  release  him  from  liability  upon  the 
bank's  failure  to  oomply  therewith.  Batu 
y.  8laU  Bmk,  46  D.  293. 

Notioe  by  a  surety  on  a  note  not  due,  that 
he  will  not  remain  responsible  if  the  holder 
does  not  sue  the  principal  debtor  as  soon  as 
the  note  falls  due^  or  get  other  security,  will 
not  discharge  the  surety.  HeUen  v.  Craxth 
ford,  84  D.  421.  &  P.,  Hurd  y.  Pwrdy,  37 
R.687. 

A  surebr  ia  not  discharged  from  his  lia- 
hiHlrf  by  failure  of  creditor  to  sue  the  prin- 
cipal debtor  when  requested  so  to  do  by  the 
surety.  Dane  y.  Cardwm,  85  D.  63;  Cation 
y.  DimUKj^  28  D.  194. 
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If  a  creditor  fails  to  sue  his  principal 
debtor  when  solyent,  at  the  request  of  tiie 
surety,  and  he  afterward  becomes  insolyent, 
still  the  surety  is  not  discharged.  Fmdley 
y.  mu,  34  R.  678;  Piniard  y.  Dams,  47  D. 
172:  8mUh  y.  Freyltr,  47  R.  858. 

The  creditor  is  entitled  to  select  his  own 
attorney,  and  a  tender  of  the  seryices  of  an 
attorney  ia  not  equivalent  to  furnishing 
money  to  nay  the  expense  of  procuring  one^ 
under  a  aeoree  obtained  at  the  suit  of  a 
surety,  and  requiring  the  creditor  to  sue  the 
principal,  on  the  surety  tendering  the  cred- 
itor a  sufficient  amount  to  pay  reasonable 
costs  and  expenses  in  the  action.  Dane  r, 
Oorduan,  85  D.  53. 

A  decree  in  equity  obtained  at  the  suit  of  a 
surety,  and  requiring  the  creditor  to  sue  the 
principal  debtor,  is  not  a  bar  to  an  action 
against  the  surety,  though  the  creditor  fails  to 
sue  the  nrincipai  debtor,  unless  the  surety 
specifically  performs  the  conditions  imposed 
by  the  decree;  and  where  the  decree  pre- 
scribes the  condition  that  the  surety  tender  to 
the  creditor  a  sufficient  amount  to  pay  reason- 
able costs  and  expenses  in  the  suit  against  the 
principal,  a  payment  to  the  elerk  and  sheriff 
of  a  sufficient  amount  to  pay  their  fees  in  the 
contemplated  suit  is  not  a  compliance  with 
the  conoition.     76. 

A  surety  may  pay  the  debt  and  prosecute 
his  principal,  and  one  who  for  value  transfers 
a  debt  or  security,  and  thereupon  becomes 
guarantor  or  indorser,  may  thus  protect 
himself  against  the  consequences  of  delay  in 
enforcing  the  principal  obligation;  but  he 
cannot,  by  notice,  impose  upon  tiie  creditor 
or  holder  the  duty  of  active  diligence  at  the 
risk  of  discharging  the  surety  by  omitting  it. 
WelU  V.  Mann,  6  R.  93. 

One  of  several  sureties  for  a  debt  notified 
the  creditor,  upon  the  maturity  of  the  debt, ' 
to  sue  the  pnncipal  debtors  within  thirty 
days,  which  he  failed  to  do,  whereby,  by 
statute,  the  surety  was  discharged.  Heldf 
that  his  co-sureties  who  had  given  no  notioe 
remained  liable.  WiUon  v.  Tebbetts,  21  R. 
165. 

88.  Death  of  surety,  and  liability  of 
his  estate.  —  One  who  obligates  himself 
that  another  will  faithfully  perform  the 
duties  of  an  office  is  liable  upon  the  default 
in  the  pertormance  of  those  duties,  although 
such  default  tokes  place  after  the  death  of 
such  surety.  Oreen  v.  Young,  22  D.  218; 
Su8ong  v.  Vaiden,  30  R.  50. 

Ad  undertaking  given  upon  appeal  in  an 
action  read  thus:  "We*'  (naming  sureties) 
"do  hereby,  pursuant  to  the  statute  in  such 
case  made  and  provided,  undertike,"  eta 
Held,  1.  That  the  obligation  was  joint,  and 
not  several;  2.  That  upon  the  death  of  one 
of  the  sureties  his  estete  was  discharged  from 
liability  thereon,  both  in  law  and  in  equity; 
and  3.  That  the  liability  of  the  parties  was 
not  affected  by  the  fact  that  the  undertaking 
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WM  ghren  in  pnmuuice  of  a  itakito.  IFomI 
▼.  Fuk,  20  R.  B2a. 

The  obligon  in  m  bond,  one  of  wlioin  wm 
a  rarety  only,  bound  thomaolTea,  iiieir 
**heiny  ezecuton,  and  administrators. "  The 
snrety  died,  and  after  his  death  a  breach  oo- 
enrred.  Held^  that  his  estate  was  liable. 
Bwal  /m.  Co.  ▼.  Danes,  20  R.  581. 

The  estate  of  a  deceased  snretv  on  a  bond 

Siven  by  an  insurance  agent  for  faithful  con- 
not  and  accounting  is  liable  for  moneys 
ooming  into  the  agent's  hands  after  the  sure- 
ty's deatii,  but  not  for  moneys  coming  to  his 
hands  on  his  retention  in  the  M^ncy  after 
he  had  made  default  to  the  knowtodge  of  the 
obliffee.  Bapp  y.  Phoenix  /nt.  Co.,  55  R.  427. 
89.  New  promiae.  — A  new  promise  by 
a  surety,  after  discharge,  in  consideration  of 
forbearance  for  a  definite  term,  to  be  holdea 
for  a  longer  period,  is  binding,  and  waives 
the  discbarge,  though  he  had  no  knowledge 
of  the  matters  discharging  him,  if  there  has 
been  no  fraudulent  conoealment,  and  if  the 
principal  was  still  liable  when  the  new  prom- 
ise was  made.  New  Hampshire  Saringi  Bank 
r.  Ooieord,  41  D.  685. 

A  new  promise  by  a  surety,  after  disbham, 
with  knowled^  of  the  facts  diMhaiving  mm, 
la  binding,  without  any  new  consmeration; 
otherwise,  if  he  has  no  snob  knowledge.   Ih. 

BXTBaSONS. 

As  experts,  see  Witnbsses,  134. 
OenenJlyy  see  PHTUOiAiia  ahb  SoBOAOva. 

BTTSPLUSAGB. 
Li  indietments,  see  Homioidi,  26}  Ivsior 

MSNT,  41. 

In  pleadings,  see  Pueadino,  IOl 


8TJBPLUS    K0NSY8. 

In  foreclosure^  disposal  oi^  see  McmroAaw^ 

107. 
On  exeentioD,  disposal  of^  see  RzBOunoiiv 

119. 

8T7BFBI8E. 

When  ground  for  new  trial,  see  K«w  Tuai% 
41^43. 

8UBBENBSR. 

Covenant  for,  in  lease,  see  Liabss,  17. 

Of  eorporate  franchise,  see  CoBFOBATioirab 

171. 
Of  deed,  effect  ofl^  see  Debds,  41. 
Of  fugitives  from  justice,  see  BzTRAl>nioir» 

2,  Z,  15.  16. 
Of  lease,  see  Lbasks,  32,  33. 
Of  principal,  by  bail,  see  Bail,  t,  22. 

BXTBBOaATEB. 

Appeals  from  decisions  of,  see  Appbai^  186. 
Powers  of,  see  Wills,  44. 

BUKVEYB. 

As  evidence  of  boundary,  see  Bowdauks, 
14. 


Tel 


Oonrses  and  distances  must  yield  to  land. 

marks  and  monuments,  see  Boundia- 

nm,  ^, 
Of  insured  vessels,  see  iNRiraAircx,  115. 
Of  public  lands,  see  Pubuo  Labdb,  6-^. 
Parol  evidence  to  explain,  see  BviDXNOi,  120. 
Surveyor's  oertiiicates,  as  evidoios^  see  Svi- 

DXNCi,  225. 
Use  o(  as  evidence,  see  Kvidinoi,  24L 

1.  What  constitates  a  survey,  gen- 
erally, and  bow  made.  ~  Astronomical 
observations  may  be  employed  to  find  the 
tme  location  of  a  line,  and  are  likely  to  be 
more  accurate  than  a  survey  made  by  com- 
mencing at  the  initial  point  and  mning  by 
the  compass.     Taylor  v.  Bhuffordt  15  D.  512. 

The  allowance  to  be  made  for  the  varfation 
of  the  compass,  and  whether  any  allowance 
should  be  made  to  determine  the  location  of 
a  survey,  are  questions  of  fact  for  the  deter- 
mination of  the  jury.  HorUm  v.  BrcwtL  41 
D.  436. 

Lines  aotnally  marked  on  the  ground  con- 
stitute the  survey,  in  all  cases,  whether  an 
adjoining  survey  be  called  for  or  not.  UaU 
V.  7*afiiier,  45  D.  686. 

An  allotment  bjr  plan  may  indicate  with 
eertainty  the  location  of  each  and  eveiT  lot^ 
although  no  lot  lines  may  in  foot  have  oeen 
run  out;  if  the  lots  can  be  lude  certain^ 
that  will  be  sufficient  Wtik  v.  Jaekmn  Irm 
Mfg.  Co,,  90  D.  575. 

in  Kew  Hampshire  the  courses  in  a  deed 
are  presumed  to  have  been  rnn  according  to 
the  magnetic  meridian,  unless  there  is  some- 
thing in  the  instrument  to  indicate  a  different 
method.  And  the  word  "due"  prefixed  to 
the  oonrses  will  not  justify  the  inference 
that  a  different  method  is  intended.    Ib,^ 

9.  Burveye  of  land  bounded  on 
water.  —  To  run  the  lines  of  water  lots 
from  the  upland  to  low-water  mark,  under 
the  Maine  colonial  ordinance  of  1641,  draw 
a  base  line  between  the  two  comers  of  eadi 
lot  where  they  strike  the  riiore,  and  frons 
these  comers  extend  parallel  lines  perpen- 
dicular to  the  base  line  to  low-water  marjc, 
and  if  the  shore  line  is  straight^  the  lines 
thus  extended  will  be  the  bonndaries  of 
each  lot.    Mhnerson  v   Tayhr,  23  D.  531. 

Where  the  shore  line  b  curved,  either 
re^larly  or  irregularly,  so  that  the  lines  of 
jadjoining  lots  thus  extended  diverge  from 
or  interfere  with  each  other,  the  triangular 

Earcels  thrown  out  or  included  therebv  must 
e  equally  divided  between  the  adjoining 
proprietors.     lb, 

A  survey  of  land  bounded  on  a  stream, 
the  quantity  of  land  and  length  of  line  on 
the  stream  being  ffiven,  the  meanderings  of 
the  stream  are  to  ue  followed  until,  reduced 
to  a  straight  line,  the  same  will  be  of  the  re- 

*  Wben  presamed  to  have  been  made  by  mat- 
netic  instead  of  true  meridian,  see  note.  90  Jj. 
W2. 
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foired  length.  From  the  enda  of  this  line 
other  linee  are  to  he  projected  at  ris ht  angles 
with  it^  hr  enoagh  so  that  a  line  drawn  ue- 
tweon  the  two^  parallel  with  the  straiffht 
line^  will  leave  the  required  quantity  oe- 
tween  it  and  the  atream.  Sids$  ▼.  Cokmai^ 
85  D.  lOS. 

The  quantity  heing  giTen*  without  apeoif y- 
in^  the  length  of  line  on  the  atream^  the  re- 
quired quantity  of  land  ia  to  be  located  by 
makinff  the  first  line  follow  the  meander- 
ings  of  tiie  atream  from  the  startioff-point 
named  in  the  deed  until,  reduced  to  a 
■tnught  line^  it  shall  be  of  sufficient  length 
to  form  one  side  of  a  aquare  large  enough  to 
contain  the  required  quantity;  end  thia 
aquare  ia  to  be  formed  by  ^ojecting  atraight 
linea  at  right  anglea  from  the  ends  of  the 
firat  atraight  line  to  auch  a  distance  that  a 
line  drawn  from  one  to  the  other,  parallel 
with  such  first  line,  will  include  th<}  required 
quantity  between  it  and  the  stream.    7Jk 

Where  a  line  opposite  a  rirer  is,  by  the 
ea^press  terms  of  the  deed,  to  run  "  parallel 
with  river,"  it  means  parallel  with  the  river 
in  all  ita  meanderings,  and  not  parallel  with 
its  ffeneral  course,    /ft. 

If  the  government  survey  of  a  fractional 
lot  contams  a  mistake,  so  that  either  a 
quarter-section  line  or  the  meandered  line  of 
a  stream,  both  of  which  are  called  for  by 
the  survey  as  oouKtitnting  the  boundary  lines 
between  two  fractions,  must  be  abanaoned, 
the  quarter-section  line  shonld  l>e  adhered  to 
as  the  oiore  certain  call.  Martin  v.  Cor/tn, 
88  D.  696. 

8.  AjBoertaining  eomers— Olosing 
line.  —  Where  all  the  comers  of  a  survey 
are  made^  but  the  closing  line  is  left  open, 
the  course  must  be  so  varied  as  to  strike  the 
eomerSi    Brown  v.  Ifobaon,  13  D.  187. 

A  line  marked  part  of  the  diatance  must 
be  followed  in  the  same  direction  for  the 
whole  diatance,  unless  there  is  some  marked 
eomer  to  divert  it,  Thomberry  v.  Churchill, 
16  D.  125. 

When  marked  oomer  trees  cannot  be 
found,  the  point  where  the  linea  intersect  is 
treated  as  tiie  comer.    lb. 

The  order  of  the  comers  in  a  certificate 
of  survey  is  of  no  importance  in  determin- 
ing a  question  of  boundary,     /b. 

To  bring  a  plat  wich  the  rule  of  doeed 
survey,  the  line  of  division  must  be  marked 
on  the  ground.   Newman  v.  FoUer,  24  D.  98. 

4.  When  set  aside. — The  refusal  of 
the  court  to  set  asjiide,  at  plaintiff's  instance, 
a  survey  of  a  tract  of  land,  made  in  pursu- 
ance of  a  final  decree  in  favor  of  the  defend- 
ant, ordering  it  to  be  made  with  the  usual 
front  <m  the  river,  on  the  ground  that  it 
gives  too  larse  a  front  on  the  river,  is  not 
erroneous,  where  it  does  not  appear,  by  any 
statement  of  facts  or  otherwise  by  the  rec- 
ord,  that  a  less  front  could  have  been  given 
so  aa  to  include  the  defendant'a  improve- 


ments, and  have  due  reapect  to  the  survsji 
of  the  proprietors  of  the  adjacent  laMk 
SmUh  w.  Dela  Oana,  65  D.  147. 


suBvivzire  PABTxrsBa 

Righta  and  liabilities  of,  see  PAATxannfe 
86-92. 


BUHViVOBSHIP. 

Among  devisees,  see  Dbyus,  13. 

Among  joint  tenants,  see  Co-TKiTAVOr,  6L 

Among  legatees,  see  LiOAOiEa,  12. 

Effect  of,  as  regards  community  property, 

see  HunAND  amd  Wm,  84 
Effect  of,  on  titie  to  Unds  held  bv  husband 

and  wife,  aee  Husbamp  avp  Wm,  6L 
Of  wife,  her  righta  aa  anrvivor,  aee  Haanav^ 

AMD  Wur£,  27. 
Presumptiona  relative  lo^  aee  HtwwaMOM,  87. 

8178PEN8I0V. 
Of  attorney,  from  practice,  aee  AnoBHSi 

AMD  CUXNT,  9. 

Of  member  of  corporate  body,  aee  Cokfoba- 

TION8,  60l 
Of  aentence  in  criminal  caaea,  aee  TUAI^ 

218. 
Of  atatute  of  limitations^  aee  LoiiTATioirf 

ov  AonoNB,  62-65. 
Of  atatute  of  limitationa  in  time  of  war,  aee 

LoMiTATioiia  ov  Aotioms,  79;  Wab^  84 

8WIT0HBS. 

Duty  of  railroad  company  relative  io^  aee 
Railroad  Oompanixs,  29. 

8TMB0LI0  BEiaVEBT. 
Of  gooda  aold,  aee  Saues,  43b 

TACEOra. 
Of  mortgagee,  aee  Mortoaoss,  59. 


Of  one  adverae  poeaession  upon  another,  aee 
Advbbsk  FosBRanoM,  13L 

TAIiESMEK. 

How   summoned,    qualifications^    etc.,  aee 
Tbiai^  23L 

TAXATION. 

Diatinguished    from   eminent   domain,   aee 

Eminbnt  Domaib,  2. 
Exemption  of  countiea  from,  aee  OouvTiBi^ 

14. 
Of  costs,  see  Costs,  17-19. 
Of  national  bank  shares,  aee  Banks  abb 

Banking,  63. 
Under  internal   revenue   laws,  see  Bavb* 

N17B,  6. 

TAX  DEEDS. 
When  doud  on  titie,  aee  Cloud  oh  Tixlb»  & 

TAX  LISTS. 
SeeTAXBs,  36. 
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ftli  by  tanant  in  oommon, 
AHOY,  18. 
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8m  TAxn»  IV. 

TAXES. 

(Indadat  the  poww  to  tax;  who  tat  texabla, 
aod  where;  what  property  may  he  taxed;  eo- 
foroement  and  nle  of  land  for  non-payment  of 
tazet;  and  remedlee  (or  nnlawfml  taxatttm.l 

ftunnmnnti  for  local  improTomante  of  prop- 
arty  exempt  from,  tee  MuvioirAL  Cos- 

P0RATI0N8»  C2, 

Oompelling  levy  and  aoUeotioii  ct^  aaa  Mav* 
DAMva,  16. 

ESeot  of  payment  o(  to  prove  advene  hold- 
ing aae  Advxbsb  Possession,  18. 

Ei|]oiniiu(  collection  and  diabnrsemanl  ol^ 
see  CrjVNonoN,  23. 

For  sohod  purposes,  see  Schools,  4-8w 

Miinicipal»  see  Muhioipal  Coxfoeatiovs^ 
26. 

On  legacies,  see  Lboacixb,  41. 

Review  of  assessment  o(  see  CxanoiURi,  7. 

Bights  of  mortgagor  and  mortgagee  respect- 
ing, see  MoRTOAOBS,  40. 

Road  taxes,  see  Hiohwat8»  28. 

Stipnlation  to  pay,  in  lease,  see  LiAsn^  2SL 


Aaserleoa  JlaportSt  see  VoIv^m  !• 


L  Thb  Powbb  to  Imkmu  T 
IL  Who  mat  bb  Taxbd,  and  iob  What 
Pbopkrtt;  ExxMPTioirs. 

nL    ASSBSSMBNT  AUD  COLUBOTIOM. 

IV.  8alb  of  LiAmo  ion  Noh-paymuiv;  Tax 

Tfelxs. 
▼.  Rkmkptm  iob  Illbgal  Taxation. 


L  Thb  Powbb  to  Imfosb  T 

1.  Scope  and  extent  of  the  power.^ 
^-  Tha  power  of  taxation  and  of  apportion^, 
ing  the  same  is  vested  axolnsively  in  the; 
legislature^  unless  limited  or  restrained  by 
some  constitutional  provision.  Pecpk  v. 
Jfoyor,  56  D.  266;  Andenom  t.  Kerm  D.  Co.. 
77D.  63. 

The  power  of  the  legijdatnre  with  refers' 
anaa  to  taxation  is  limited  only  by  tiieir 
own  discretion.  For  the  abuse  of  it*  mem- 
bers are  aooonntable  to  nobody  but  their 
oonstituents.  Hharplef  v.  PhikdMuOt  69 
D.  769.  &  P.,  Wmam§  v.  OammaA,  61  D. 
606. 

The  taxing  power  is  an  incident  of  sov* 
ereigntv,  the  exercise  of  which  belongs  ex* 
olnsively  to  every  state,  and  attaches  alike 
upon  everything  that  comas  within  its  juris- 
diction. PtopU  V.  Cclamm.  60  D,  681;  Jfo- 
Keeti  V.  Count]/  of  Northampikm,  88  D.  616. 

The  right  of  taxation  is  an  inseparable  in- 
ddant  of  sovereignty,  delegated  in  the  gen- 
ecal  jjrant  of  legislative  authority,  and,  the 
provision  against  poll-taxes  excepted,  is  sub- 
ject to  no  express  limitations  or  restrictions, 

*  Definition  of  taxation,  lee  note,  1 K.  221 


when  need  by  the  legislature  as  a  means  is 
accomplish  a  lawful  purpose.  ffiU  v.  Huh 
don,  67  D.  289. 

The  taxing  power  In  tiiis  country  is  nd 
altogether  arbitrary.  Banality,  as  far  as 
practicable,  and  security  oi  property  against 
irresponsible  power,  must  govern  ue  legis- 
lature in  the  exercise  of  the  taxing  power. 
CUw</  Lexington  v.  MeQuiUan,  86  D.  169. 

The  power  of  eminent  domain  and  that  cf 
taxation  explained  and  distinguished.  Peo- 
pie  V.  Mayor^  66  D.  268. 

Tha  power  of  apportionment  d  taxation 
Is  unlimited,  unless  restrained  as  a  part  of 
the  power  of  taxation,  since  the  two  powers 
are  identical  and  inseparabla.    IK 

Constitutional  limitation  or  restraint  ee 
the  power  of  apportionment  of  taxation  does 
not  exist  in  Mew  York,  and  taxes  may  be 
apportioned  according  to  the  benefit  each 
tax-payer  Is  supposed  to  receive  from  the 
object  on  which  the  tax  is  expended.     IK 

Constitutional  prohibitions  that  no  person 
shall  be  deprived  of  his  property  without 
due  process  of  law  and  that  private  property 
shall  not  be  taken  for  public  use  without 
just  compensation  do  not  apply  to  taxation. 
lb. 

Property  may  ba  taxed  In  ona  state,  al- 
thongn  taxed  in  another,  especially  when  tt 
is  within  the  limits  of  the  former,  and  with* 
out  the  limits  of  the  latter.  Mbdum  v. 
Hajte,  66  D.  366. 

Taxation  is  a  legislative  right  and  duty, 
which  must  be  exercised  by  the  legislatare, 
or  under  the  authority  of  laws  passed  by 
them.    Shar^eee  v.  Mayor  efc,  69  D.  769. 

The  imposition  of  a  tax  upon  all  lands 
within  a  certain  county,  for  the  purpose  of 
establishing  a  work  of  improvement  for  the 
general  good  and  benefit  of  sU  persons  in- 
terested in  such  lands,  is  not  a  taking  of 
private  property  for  a  public  use,  but  is  a 
legitimate  exercise  of  the  power  of  taxation 
by  the  legislature.       WiUianu  r.  Cammadt 

61D.  6oa 

The  power  to  sell  lands  upon  failure  te 
pay  a  tax  levied  thereon  is  a  mare  incident 
to  the  power  of  tucation.    /&. 

The  legislature  has  power  to  impose  a  tax 
on  a  local  district  for  tha  oonstmction  of 
local  public  improvements.     lb, 

Tha  power  to  tax  for  a  lawful  pnrpoae 
necessarily  includes  power  to  determine 
the  extent  and  upon  what  property  the  tax 
should  be  levied.  HiU  r.  Higdon,  87  D. 
289;  SiiUe  v.  Bank  </  Smyrna,  73  D.  699. 

Taxation  may  be  limited  by  the  legisla- 
ture.    Stale  V.  ^dfiifc  qf  Smyrna,  78  D.  &9. 

A  tax,  in  California,  ia  a  personal  debt  or 
obligation  in  the  nature  thereof,  due  from 
the  property  holder,  and  is  not  a  mere 
charge  upon  the  property  created  by  aad 
depending  upon  the  regularity  of  the  pro- 
oeedings  given  by  statute.  People  v.  6ey^ 
numrilQ  D.  621. 
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Tb«  power  of  the  legifllatnre  to  tax  is 
■either  rettrioted  «•  to  mode  nor  limited  as 
to  time;  and  therefore^  though  payment  of  a 
tax  eaa  only  be  enforced  aoooraing  to  law, 
yet,  if  from  aeoidenti  oroTersight»  or  remiss- 
ness^ on  the  part  of  the  tax-payer,  the  time 
for  payment  has  passed,  or  the  mere  mode 
pi  enarging  him  1ms  not  been  followed  by 
the  officers,  the  legfslatnre  may  still  compel 
him  to  pay.    IK 

Rights  of  eminent  domain  and  taxation 
may  he  exercised  for  the  constmotion  of 
works  of  pnblic  nse  and  benefit,  where  no 
eonstitntional  restriction  forbids  it,  Ander^ 
•on  ▼.  JTems  D,  0»»,  77  D.  63. 

The  objects  for  which  money  is  raised  by 
taxation  must  be  public^  and  snch  as  snb- 
senre  the  common  mterest  and  well-being  of 
thecommnnityreqniredtooontribnte.  Brod' 
keadr.  MUwauiee,  88  D.  711. 

The  eonrt  will  not  be  justified  in  declaring 
n  tax  Toid,  and  arresting  proceedings  for  ito 
•olleotion,  unless  the  absence  of  all  possible 
nnblio  interest  in  the  purposes  for  which  the 
rands  ars  raised  is  so  dear  and  palpable  as  to 
be  immediately  perceptible  to  eTciy  mind.  /& 

Claims  founded  in  equity  and  justice,  in 
the  largest  sense  of  those  terms,  or  in  grati- 
tude or  eharity,  will  support  a  tax.    lb, 

Tlio  ri^ht  or  power  o!  taxation,  originally 
Inherent  w  the  states,  is  not  abridged  by  the 
pant  of  similar  ^wer  to  the  government  of 
UA  Union;  and  it  may  be  concurrently  ex- 
ercised by  the  two  governments.  Southern 
jBm  OfK  ▼.  Hood,  94  D.  HI. 

A  tax  duly  assessed  is  not  a  debt  within 
the  elause  of  the  constitution  prohibiting 
the  passage  of  a  law  impairing  the  obliga- 
tions of  a  contract.      Ciiif  qf  AuguUa   t. 

For  a  discussion  of  tiie  taxine  power  of 
the  legislature,  see  ITanaon  v.  remon,  1  R. 
216;  Siewart  ▼•  PoUs  Co,,  1  R.  238;  People  ▼. 
Sakni,  4  R.  400;  WhUing  ▼.  Shebojfgan  R,  R. 
Co.,  3  R.  80. 

8.  Its  limits  and  exceptions.  —  The 
power  of  taxation  is  a  necessary  accompani- 
ment of  the  power  of  legislation,  and  is  lim- 
ited only  by  the  extent  oif  that  power.  BatUe 
T.  M(Ml€,  44  D.  438. 

Taxation  means  a  certain  mode  of  raising 
rerenne  for  pnblic  purpose  in  which  the 
community  that  pays  it  has  an  interest.  The 
right  of  the  state  to  lay  taxes  has  no  greater 
extent  than  this.  S/iarpUse  ▼•  Mayor  etc., 
69  D.  759. 

The  power  of  taxation  is  limited  only 
by  discretion  of  legislature,  when  exercised  by 
the  goTcmment  itself,  and  when  exercised  by 
subordinate  bodies  is  limited  by  the  objects 
for  which  the  legislature  has  seen  fit  to  au- 
thorize it  to  be  exercised,  and  by  snch  re- 
strictions as  the  Icffislature  has  seen  fit  to 
nreecribe,  unless,  indeed,  it  is  further  limited 
ny  some  constitutional  prorision.  NichoU 
T.  Bridgeport,  60  D.  636. 


Local  taxation  must  be  permitted  only  to 
defray  expenses  in  casee  of  public  use  and 
benefit.  Anderaon  r.  Kerne  D.  Co,,  77  D.  63. 

The  legislature  cannot  Talidate  an  invalid 
tax  sale  by  a  subsequent  law.  Cowwaw  t* 
CMe.  87  D.  24a 

The  legislature  cannot  create  a  pnblic 
debt,  or  levy  a  tax,  or  authorise  a  municipal 
corporation  to  do  so^  in  order  to  raise  funds 
for  a  mere  priyate  purpose  Brodhead  ▼. 
ifi7««iite,88D.  711. 

An  act  of  the  legislature  authorizing  con- 
tributions to  be  levied  for  a  mere  private 
pnrpoee,  or  even  for  a  public  purpose  in 
which  the  people  from  whom  they  are  to  be 
exacted  have  no  interest,  is  not  a  law,  but  a 
judicial  sentence,  and  not  within  the  leciti* 
mate  scope  of  legislative  authority.  But 
within  this  limit,  the  power  of  the  legislature 
to  impose  taxes,  or  to  authorize  Uieir  im« 
pNDsition  by  subordinate  municipal  authori- 
ties, is  discretionary.  Orim  v.  Weieeenberg 
School  Di$Mei,9S  J).  237. 

A  de  /ado  government,  whieh  is  able  to 
maintain  its  supremacy  by  its  armies,  may 
exercise  the  taxing  power;  and  those  who 
are  subject  to  its  control  are  bound  to  obedi- 
ence, but  if  it  assesses  a  tax,  and  is  over* 
thrown  before  it  is  ooUeoted,  the  rightful 
sovereign,  whose  power  is  established,  will 
not  enforce  such  asssessment  against  the 
subjects  of  the  government  de  jwre.  O'Byme 
V.  Mayor,  6  R.  632. 

Under  a  railroad  charter  binding  the  com* 
pany  to  pay  a  certain  fixed  rate  annually  in 
lien  of  all  other  taxes,  and  reserving  the 
power  to  the  state  to  repeal  or  modify  the 
charter,  the  state  may  not  at  will  increase 
the  annual  rate.  State  t.  Board  qf  Aeeeeeore^ 
57  R.  516. 

8.  Oonstitutionality  of  statutes  im- 
posing taxes.  —  An  act  of  the  legislature 
would  not  be  law  when  it  authorizes  contribu- 
tions to  be  levied  for  a  mere  private  purpose, 
or  for  a  purpose  which,  though  it  be  public,  is 
one  in  which  the  people  from  whom  they  are 
exacted  have  no  interest.  The  act  would 
be  but  a  sentence  commanding  the  periodical 
payment  of  a  certain  sum  by  one  portion  or 
class  of  people.  The  power  to  make  such 
order  is  not  legislative,  out  judicial,  and  was 
not  given  to  the  legislature  by  the  general 
grant  of  legislative  authority.  Sharpleaer. 
Mayor  ete.,  59  IX  759. 

A  tax  law  is  not  unconstitutional  on  the 
ground  that  the  act  authorizes  contributions 
to  be  levied  for  a  public  purpose  in  which 
those  from  whom  they  are  exacted  have  no 
interest,  unless  it  is  apparent  at  first  blush 
that  the  community  taxed  can  have  no  pos- 
sible interest  in  the  purpose  to  which  their 
mone^  is  to  be  applied.  And  this  is  more 
especially  true  if  it  be  a  local  tax,  and  if  the 
authorities  have  themselves  laid  the  tax  in 
pursuance  of  an  act  of  the  legislature,     lb. 

An  act  levying  a  tax  on  consigned  goods  in 
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the  hands  of  the  consignee  is  not  in  Tiolation 
of  the  clause  of  the  oonstitntion  of  the  United 
States  which  gnarantees  to  citizens  of  one 
state  the  same  privileges  and  immunities  to 
which  they  are  entitled  in  their  own  states. 
People  V.  Coleman,  60  D.  oSl. 

The  revenue  act  of  1S53  is  not  in  deroga- 
tioD  of  the  constitution  of  California^  or  of 
the  constitution  of  the  United  States,    lb. 

A  state  law  providing  that  all  goods,  wares, 
etCf  brought,  into  California  from  any  other 
state,  or  from  a  foreign  country,  to  be  sold 
in  ine  state,  owned  bv  any  person  not  domi- 
ciled in  the  state,  shall  be  declared  consigned 
goods,  and  that  every  person  selling  such 
goods  shall  be  taxed  a  certain  rate  on  the 
value  of  the  goods  so  sold,  the  tax  to  be  paid 
by  the  seller,  and  to  be  a  lien  on  the  goods 
in  the  hands  of  the  owner,  does  not  violate 
those  provisions  in  the  constitution  of  the 
United  States  which  confer  upon  Congress 
the  power  to  regulate  commerce,  and  pro- 
hibit any  state  from  levying  any  impost  or 
duties  on  imports  or  exports.    lb. 

An  act  authorizing  a  leyy,  for  levee  pur- 
poses, of  a  uniform  tax  of  not  exceeding  ten 
cents  per  acre  on  all  lands  in  a  certain  county 
Iving  within  ten  miles  of  the  Mississippi 
Kiver,  and  a  uniform  tax  of  not  exoeeding 
five  oents  per  acre  on  all  lands  in  said  county 
lying  ten  miles  from  said  river,  prescribes  a 
rule  of  taxation  for  all  the  taxaole  lands  in 
the  oounty,  as  well  for  those  lying  lieyond 
the  range  of  ten  miles  from  the  river  as  for 
those  lymg  within  ten  nules  of  it^  WUtiams 
v.  Cammack,  61  D.  608. 

An  act  which  exempts  from  taxation  for 
levee  purposes  lands  lying  between  the  river 
and  the  levee  does  not  confer  exclusive  privi- 
leges upon  the  owners  of  such  lands,  and 
does  not  Tiolate  the  constitutional  provisions 
**that  all  freemen  are  equal  in  rights,**  and 
*'  that  no  man  or  set  of  men  are  entitled  to 
exclusive,  separate,  public  emoluments  or 
privileges  from  the  community  but  in  con* 
sideration  of  public  services.  '*  These  provis- 
ions declare  that  honors,  emoluments,  and 
privileges  of  a  personal  and  political  character 
are  alike  free  and  open  to  all  the  citizens  of 
the  state;  but  they  nave  no  reference  to  the 
private  relations  of  the  citizens,  nor  to  the 
action  of  the  legislature  in  passing  laws 
regulating  the  domestic  policy  and  business 
a&irs  of  the  people,  or  any  portion  of  them. 
/6. 

A  statute  making  an  assessment  prima  faclt 
proof  of  delinquency  of  property  for  taxes, 
and  of  the  amount  thereof,  and  all  that  the 
foims  of  law  in  regard  thereto  have  been 
complied  with,  merely  afifects  the  remedy, 
and  is  therefore  constitntionaL  People  v. 
^fyrnour,  76  D.  521. 

A  statute  providing  for  enforcing  the  col- 
lection of  taxes  assessed  in  a  former  year  is 
not  unconstitutional  because  the  delinquent 
tax  list  for  such  year  was  not  properly  pub- 


lished, as  fhe  liability  for  the  tax  preceded 
the  pablioation  of  the  delinquent  list^  and 
the  snit  would  be  based  upon  muik  liabilitj. 
lb. 

A  tax  levied  in  Sacramento  Oonnty  for 
wagon-road  from  eastern  boundary  line  of 
sftid  eonntv  throngh  El  Dorado  County  to 
Carson  Vuley,  nnder  the  California  act  of 
1858,  and  the  tax  levied  for  the  agricultural 
hall  under  the  act  of  1859,  are  oonstitutionaL 
lb. 

The  legislature  may  impose  m  tax  on  a 
local  district  to  pay  for  a  publio  improve* 
ment  already  made;  and  such  action  inter- 
feres with  no  contract,  and  divests  no  vested 
rights.    Sehenle^  v.  Com.^  78  D.  359. 

In  so  far  as  it  imposes  tax  upon  bills  of 
lading  for  the  transportation  of  gold  or  silver 
from  any  point  in  this  state  to  any  point 
without  the  state,  the  act  of  the  Odifomia 
legislature  of  April,  1858,  amending  the  set 
of  April,  1857»  ''to  provide  for  the  sup- 
port of  tJie  government  of  this  state  from  a 
tax  to  be  levied  and  collected  from  foreign 
and  inland  bills  and  other  matters,**  is  in 
conflict  with  that  clause  of  the  oonstitntion 
of  the  United  States  which  declares  that  "no 
state  shall,  without  the  consent  of  the  Con* 
gress,  lay  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws,**  and 
hence  the  provisions  of  the  act  must  be  re* 
stricted  to  the  enforcement  of  the  tax  against 
instruments  other  than  such  bills  of  lading. 
Bntmagim  v.  TiUinghaH,  79  D.  176. 

A  state  tax  on  the  gross  receipts  of  an  ex- 
press company  doing  busiuess  from  points 
within  the  state  to  points  without,  in  other 
states,  is  not  nnconstitntional,  as  tending  to 
regulate  commerce  between  the  several 
states,  or  as  laying  any  imposts  or  duties  on 
imports  or  exports.  Soutiirn  Siaat'eu  Co.  v. 
Hood,  94  D.  Ul. 

A  tax  imposed  by  a  school  district  to  raise 
money  to  pay  bounties  is  for  a  public  pur- 
pose and  to  subserve  an  end  emmentl^  ad- 
vantageous to  the  community  upon  which  it 
was  levied.  The  legislature  has,  therefore^ 
power  to  authorize  such  a  tax,  and  can  con- 
sequently cure  any  irregularity  or  want  of 
authority  in  levying  it  by  a  retroactive  law, 
even  though  thereby  a  right  of  action  which 
had  vested  in  an  individual  should  be  di* 
vested.  Chriok  yr.  Weiemiberg  School  DitL.  9^ 
D.  237. 

The  Nevada  stamp  act  requiring  revenue 
stamps  upon  bills  of  exchange  drawn  in 
that  state  and  payable  in  another  state  is  a 
valid  exercise  of  the  taxing  power,  and  is 
not  in  oonflict  with  the  United  States  oon- 
stitntion.   Bk  parte  Martin,  6  R.  707. 

By  a  convention  ordinanoe  of  Missouri,  it 
was  provided  that  an  annual  tax  of  ten  and 
fifteeu  per  cent  of  the  gross  earnings  of  the 
Korth  Missouri  Railroad  Company  uonld  be 
paid  to  the  state  in  lien  of  other  taxatioa. 


TAXES,  I. 
Wwr  Wadmx  to  Hotos  in  AmerlcMk  I>eeltlont  sad  American  Reports,  ■••  Toliim«  I* 

•ad  applied  in  payment  of  the  debt  dne  from 
the  fltatei  oa  the  oonds  inned  to  the  company 
bv  the  itate.  Held,  not  vnoonstitutional, 
either  ae  in  Tiolatlon  of  artidee  5  and  7  of  the 
amendments  to  the  United  States  coaatitu- 
tion  (for  these  articles  are  only  restrictive  of 
federal  power),  or  as  impairing  the  obliga- 
tion of  contracts.  Such  an  ordinance  is  a 
^slid  exercise  of  the  taxing  power.  North 
Mi99wri  B.  B.  Co.  t.  JUagmre,  8  R.  141. 

A  itatnte  of  Pennsylvania  provided  that 
In  addition  to  taxes  already  collectible,  the 
ownen  of  ore-beds  in  L.  township  should  pay 
to  the  supervisors  of  the  roads  one  and  a 
half  eents  for  each  ton  of  ore  mined  and  car- 
riod  away  by  teams  over  the  roads.  In  de- 
fanlt  of  payment^  the  amount  ihould  bo 
eollected  aa  debts  were  collected  by  law. 
ffdd^  that  the  etatnte  was  constitnttonal, 
and  that  the  owner  of  an  ore-bed  was  bound 
to  pay  the  tax,  although  he  had  leased  it. 

WAer  T.  Reinhard,  13  R.  747. 

A  statute  imposing  a  tax  upon  each  suit  at 
laWf  to  be  paid  by  the  unsuccessful  party,  is 
not  in  contravention  of  a  constitutional  pro- 
Tidon  that  "  all  courts  shall  be  open,  end 
eivery  man  shall  have  right  sAd  justice  ad- 
ministered without  sale,  denial,  or  delay." 

Barriaon  v.  WiUis,  19  R.  604. 

The  constitution  authorixed  the  legisla- 
ture to  tax  certain  specified  business  classes, 

among  which  litigants  were  not  included. 

ffM,  that  its  power  to  tax  was  not  limited  to 

the  olasses  nsmed,  and  that  a  statute  impos- 

hig  a  tax  upon  one  commencing  a  suit  at  law 

wa8  oonstitntionaL    State  ▼.  County  Comm'rSf 

19  R.  641. 
A  state  tax  upon  **  the  entire  amount  of 

premiums  reoeived  by  insurance  companies," 

•Ithongh   it  covers  premiums  drawn  from 

sources  outside  the  state,  is  not  in  conflict 

with  the  federal  constitution.  Ine,  Co»  ^No* 

Amer,  t.  Com.,  SO  R.  802L 

A  tax  on  gifts,  legaoies,  and  collateral  in- 
heritances is  constitutional.    liaUer  of  ife- 

Phenon,  58  R.  602. 
4.  2>elogation  of  the  taadng^  power.* 

— -  A  state  has  an  undoubted  power  to  tax 

persons  and  property  within  its  limits,  and 

it  may  delegate  such  power  to  a  oivil  corpo- 
ration, so  far  as  it  may  be  necessary  for  the 

good  government  of  the  corporation.    JSfor- 

riftwi  V.  MayoTt  41  D.  633. 

A  statute  authorizing  a  levee  company  to 

levy  a  tax  per  acre  upon  the  land-owners 

within  a  certain  district^  for  the  purpose  of 

reclaiming  the  lands  within  such   district 

from  inundation,  by  leveeing,  ditching,  and 

embanking,  is  constitutional,  and  not  in  con- 
flict with  the  eonstitutional  provision  which 

requires  all  propertjr  subject  to  taxation  to 

be  taxed  In  proportion  to  its  value.    Egyp* 

itea  Levee  Co,  t.  Hardin,  72  D.  276. 
The  legislature  may  delegate  the  power  of 


*  Delegation  of  powers  of  taxation  by  legisla- 
tare,  see  note,  74  D.  OSO-fUk 


levying  a  tax  for  specisl  purposes  to  police 
commissioners  appointed  by  the  legislature 
instead  of  to  the  city  authoritiea.  JUayor 
etc^BaUmore  t.  State,  74  D.  572. 

Wnen  the  legislature  provides  for  a  tax  by 
any  agency  whatever,  it  is,  in  contemplation 
of  the  constitution,  the  act  of  the  people^ 
and  binding  on  all  alike.    lb, 

A  statute  authorized  towns  in  which 
manufacturing  establishments  should  be  lo- 
cated to  exempt  the  same  from  taxation  for 
a  term  of  years.  Held,  that  the  statute  was 
unconstitutional,  because, —  L  It  in  effect 
authorised  unequal  taxation;  and  2.  The 
legislature  could  not  delegate  to  a  munici^ 
corporation  its  power  of  determining  upon 
what  property  taxes  shall  or  shall  not  be  mi- 
posed.  Brewer  Brick  Co.  ▼•  Inkab§.  ofBrewerp 
16  R.  895. 

The  remission  of  a  tax  by  a  vote  of  a  town 
is  in  substance  and  effect  the  same  as  a  gift^ 
and  a  statute  authorixinff  it  is  void,     lb, 

0.  Bquality  and  uiif ormity  of  taaca- 
tion.  —  Taxation,  although  not  universal, 
must  be  general  and  uniform.  CUy  qf  Xea- 
inatom  t.  McQuiUan,  35  D.  159. 

TO  exact  from  one  citisen  or  from  one 
county  the  entire  revenue  would  be  equiva- 
lent to  taking  private  property  for  publie 
use.    lb. 

Persons  in  the  same  dlass,  and  property  of 
the  same  kind,  must  generally  be  subjected 
to  the  same  burden,  in  Kentucky,  to  consti- 
tute  taxation,    lb. 

An  ordinance  passed  by  a  city,  under  au- 
thority of  the  legislature,  taxing  insurance 
companies,  is  not  invalid  because  it  exempts 
a  particular  company  from  the  payment  of 
the  tax,  where  such  ordinance  recites  a  suf- 
ficient consideration  for  the  granting  of  such 
exemption.     Com.  v.  MiUon,  54  D.  522. 

A  revenue  law  intended  by  the  legislature 
to  affeut  all  persons  and  property  alike,  as 
near  as  possible,  does  not  violate  a  oonstitu- 
tional  provision  that  "laws  ol  a  general 
nature  shall  be  uniform  in  their  operation." 
In  the  very  nature  of  things,  it  is  mipossible 
to  devise  a  tax  law  that  shaU  operate  with 
perfect  equality  upon  alL  PeopU  v.  Cbtsmoa, 
60  D.  581. 

A  constitutional  provision  that  "  taxation 
shall  be  equal  and  uniform  throughout  the 
state  "  does  not  operate  as  a  limitation  upon 
the  taxing  power  of  the  legislature,  and  ap- 
ply to  every  species  of  taxation,  but  applies 
only  to  direct  taxation  upon  property  as 
such.  It  was  intended  to  prevent  the  lesis- 
lature  from  fixing  an  arbitrary  standard  as 
to  kind  or  quality,     fb. 

Although  the  Virginia  eonstitution  pro* 
vides  that  taxes  shall  be  equal  and  uniform, 
it  is  within  the  constitutional  power  of  the 
legislature  to  impose  a  tax  upon  the  trans- 
mission of  estates  by  devise  or  desoent,  and 
prescribe  the  rate  of  the  same.  Byre  ▼.  Jaeob^ 
73  D.  367. 
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Keither  legialatiire  nor  oonrte  ean 
gard  proTiBioni  of  the  eonatitiition  on  the 
■ubject  of  taxation  becanae  they  may  think 
them  to  be  unjust  and  unequal,  or  even  erbi- 
trary  and  oppreaeivew  Peop/e  t.  WinHtimgUm^ 
74D.  86. 

Local  taxation  for  objects  in  themtelvee 
local  is  not  prohibited  by  constitutional  pro- 
Tieiona  that  the  rate  of  taxation  ihall  be 
uniform  and  equal,  and  that  local  laws  au- 
tborixing  taxation  are  prohibited.  They 
require  a  general  uniform  leyy  for  state  pur- 
pooea,  but  they  do  not  forbid  local  taxation 
under  general  lawi.  Andermm  ▼•  Karm  D. 
Gk,  77  D.  63. 

Discrimination  in  taxation  mav  be  made 
between  foreign  corporations  and  domestic 
oorporations  of  the  same  character.  Ducal 
T.  Cldoago^  95  D.  529. 

A  tax  imposed  upon  a  corporation  is  not  a 
tax  upon  persons  or  property  of  corporators 
or  stockholders.  It  is  the  artificial  being, 
the  mere  lejpd  entity*  which  is  taxed,  and 
the  tax  is  paid  out  of  its  funds.  And  as  a 
foreign  corporation  has  no  ttatut  aa  a  citizen 
of  the  state  creating  it»  the  objection  that 
a  tax  imposed  upon  it  is  not  uniform  cannot 
be  maintained.    lb, 

A  tax  was  imposed  upon  the  grosa  ra* 
eeipts  of  all  railroad  companies  in  lieu  of 
all  other  taxes.  HtH  not  a  direct  tax  upon 
the  property  of  such  companies  within  the 
meaning  of  the  constitntion,  which  required 
all  direct  taxes  on  property  to  be  equal  and 
uniform.  8umU  t.  FkUadelphia  tie.  R.  S, 
Ca,24R.511. 

The  conatitutlcitsl  promion  that  taxes 
shall  be  equal  and  uniform  does  not  prevent 
the  legislature,  or  any  municipal  corpora- 
tkm  anthoriaed  tiiereto  by  the  legialatnre^ 
from  dividing  the  objects  of  taxation  into 
different  classes,  and  imposing  different 
taxes  on  each  class,  but  meraly  requires  that 
the  tax  on  each  member  of  uie  same  class 
shall  be  the  samoL  Ifew  Orleaiu  ▼.  Kaufman, 
S9R.328. 

The  law  imposing  a  smaller  license  tax  on 
proprietors  otbars  or  drinking-saloons  kept 
on  steamboats  owned  and  resistered  m 
Louisiana,  than  on  the  owners  of  ban  kept 
on  land,  doea  not  violate  the  clauae  of  the 
constitution  prescribing  equality  and  uni- 
formity of  taxation.   State  v.  BoUe,  31  R.  234. 

A  statute  exemptins  from  taxation  prop- 
•rtv  to  the  amount  of  five  hundred  dollars  of 
widows  and  maids  or  anv  female  minor 
whoae  &ther  ia  dead,  and  whose  exempt 
property  doea  not  exceed  one  thouaand  dol- 
uur8»  ia  unconatitutional,  because  unequal, 
and  not  for  "  charitable  purpoaea."  SktU  v. 
City  fff  JndianapoUi,  35  K.  22a 

A  atatute  taxing  aome  railroad  oompaniea 

upon  groaa  reoeipta  and  othera  upon  capital 

atock   la   unconatitutional    for   mequality. 

Worik  V.  WUmbigUm  ate.  A  J?.  Co.,  45  & 
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A  law  impoein^  a  tax  on  ownera  of  aleep* 
ing-cara  for  runnmg  them  over  the  railway 
of  another,  but  exempting  the  act  of  running 
the  aame  kind  of  oara  over  the  toad  of  the 
ownera  of  the  cara,  ia  unconatitutional.  FuU^ 
man  Palace  Car  Co, 'W.  State,  53  R.  758. 

For  the  valuation  and  aaaeaament  of  a  tax 
upon  certain  olaaana  of  oorporatiotta  a  apodal 
board  may  be  conatituted  by  the  atata.  Stak 
V.  Board  qfAB»e»aor$,  57  R.  516. 

A  tax  on  the  property  of  railroad  and  canal 
oompaniea  alone  ia  unoonatitutiottaL    /&. 

n.  Who  mat  bb  Taxbd,  avd  bob  Wb:!* 
Pbofbrtt;  Exbmttzovs. 

6.  Von-residents.*  — Personal  property 
of  a  ward  cannot  be  taxed  in  the  district  in 
which  hia  ipardian  haa  hia  domicile,  where 
the  ward  uvea  with  hia  mother  in  another 
diatriot^  the  father  being  dead  and  the 
mother  having  aince  remarried.  Sekocl 
Directon  v.  James,  37  D.  525. 

Peraonal  eatate  of  a  dtiaen  of  another 
atate,  when  emploved  in  thia  atate  ia  aa 
much  the  aubject  of  taxation  aa  propterty  of 
the  same  kind  belonging  to  our  own  citizena; 
and  the  fact  ihat  it  ia  alao  elaewhere  held 
aubject  to  taxation  ia  not  a  circumatance 
which  interferea  with  the  exerciae  of  the 
power  in  the  atata  where  it  ia.  Battle  t. 
iiobOe,  44  P.  488L 

Non-residenta  are  not  exempted  from  tax- 
ation becauae  aection  8  of  the  California 
revenue  aot  of  1851  providea  tliat  "every 
person  ahall  bo  liated  in  the  county  where  ba 
reaidea.*    MhUwm  v.  ffa^  56  D.  366. 

A  change  of  domicile,  ao  far  aa  it  respects 
the  question  of  taxation,  cannot  bo  dSeoted 
by  intention  alona^  and  without  aotaal  re- 
moval   Stoddert  v.  Ward,  100  D.  83. 

A  peraon  ta  liable  to  taxation  aa  a  dttna 
of  a  eertain  eounfy  ao  long  aa  he  continnao 
in  fact  toreaide  in  auch  oounty;  and  the  levy 
of  the  year  being  completed  while  ho  ao  oob- 
tinuea  to  reside  m  the  county,  and  before  he 
removea  therefrom,  he  is  chai^^ble  witll 
the  taxes  assessed  for  that  year.    lb. 

The  question  of  change  of  domicile,  in  re- 
spect to  taxation,  is  a  ouestion  of  fact;  and 
if  a  tax-payer  has  aotnallv  chanffed  his  domi- 
cile, he  cannot  afterward  be  lawmlly  ssansBril 
in  the  place  from  which  he  has  removed,  al- 
thouffh  his  removal  was  for  the  purpoae  of 
avdcung  or  leaaening  the  taxation  of  hia 
property.     Tka^er  t.  BosUm,  26  R.  650. 

Under  a  atatute  providing  for  taxation  of 
all  peraonal  property  within  tfao  atate,  owned 
by  non-reaidents,  a  tax  cannot  be  imposed 
on  choaes  in  action  owned  by  a  non-raaidenti 
and  left  with  an  attorney  in  the  atate  for 
collection,  nor  on  municipal  bonda  ao  owned 
and  temporarily  on  dapoait  in  a  hank  in  the 
atate  for  aafe-keeping.  Herrm  v.  KeerwL  96 
R.87. 

^•Tjxlng  p«,pertyolnon.«aid«iu,.e.nols.» 
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For  parposet  of  taxation,  a  reiidoacse,  oooe 
aaqoired,  will  not  be  presumed  to  be  changed 
troin  the  mere  fact  that^  leading  hia  familv,  a 
nan  has  gone  elsewhere  and  entered  mto 
bosinesB.     NugeiU  t.  BoUb^  33  R.  117. 

Mortgages  of  non-residents  may  be  taxed 
where  rewrded  without  regard  to  the  time 
ef  the  ezeention  of  the  contract.  Mun^ford 
▼.  SewaU,  60  R.  462. 

Notes  and  mortci^es  belonging  to  a  non- 
residenti  bnt  placed  in  the  hands  of  an  agent 
in  this  state  for  coUeotioa  and  reloaning  in 
this  state,  are  taxable  here.  FUkch  ▼•  County 
•J  Twk,  56  R.  741. 

A  statute  provided  that  persons  residing 
outside  of  a  city  or  town*  and  electing  to  be 
transferred  to  such  city  or  town  for  educa- 
tional purposes,  or  who  should  send  their 
ehUdren  to  a  school  in  such  ci^  or  town, 
should  be  liable  to  taxation  on  their  property 
in  such  city  or  town  as  if  they  resided 
therein.  Heldf  oonstituiional  as  to  persons 
so  sending  their  children  to  school,  without 
making  such  election  to  be  transferred.  Kent 
▼•  Toum  qf  KetUland,  30  B.  182. 

One  domiciled  in  Boston,  Massachusetts, 
went  to  Europe  in  1876  with  his  familjr  for 
aa  Indefinite  term  of  absence,  and  remained 
abroad  until  1879.  On  leaving  he  had  deter- 
mined never  to  return  to  reside  in  Boston,  and 
before  Mav  1, 1877,  he  had  decided  to  take 
up  his  residence,  on  his  return,  in  Waterford, 
Connecticut,  and  on  his  return  he  went  there 
to  reside.  Held,  that  his  "domicile,  "for  the 
purposes  of  taxation,  was  in  Boston  on  the 
1st  of  May,  1877.  Borland  v.  Boaton,  42 
&.424. 

7.  Oorporations,  generally.  —  A  fran- 
ehise,  as  property,  is  liable  to  taxation, 
•ecorcUng  to  its  value,  for  the  support  of 
government^  whether  raid  for  by  a  bonus  or 
not.  Mayor  tie.  <^  BaUmorc  v.  B.  A  0. 
J2.  i?.  Gb.,  48  D.  531. 

A  burden  or  bonus  imposed  by  charters 
npon  the  corporation,  or  hy  the  acts  of  as- 
eembly  renewing  the  charters,  is  not  a  tax, 
bat  a  price  or  condition  arbitrarily  or  discre- 
tionaU^  fixed  by  the  legislature  as  the  con- 
sideration of  its  grant     Ih, 

A  banking  corporation's  property  is  liable 
to  taxation, like  the  property  of  individusis, 
unless  it  is  otherwise  agreed  upon  in  their 
eharter;  and  such  propertv  consists  in  their 
franchise,  or  right  to  do  banking  business, 
within  the  limito  of  their  charter;  their  cap- 
ital invested  in  such  business;  Uieir  surplus 
eamingB,  set  apart  undivided;  and  such  other 
propel^,  real  and  personal,  as  they  may  be 
authorized  to  have.  SUxU  v.  Bank  qfSmyma^ 
73  D.  699. 

The  tax  law  of  Kentucky  applies  to  per- 
sons only,  and  not  to  political  bodies  exer- 
cising in  different  degrees  the  sovereignty  of 
the  state.  CUy  </  Lo/^kmUe  ▼•  Cbm.,  85  D. 
624. 

The  gross  receipts  of  an  express  company 


upon  which  it  is  taxed  does  not  include  such 
sums  as  it  collects  for  forwarding  goods  over 
connecting  lines^  as  agents  for  such  lines; 
nor  such  sums  ae  the  company  are  compelled 
to  pay  to  the  railroad  and  steamship  com- 
panies over  which  it  does  business.  SonOhem 
Bkep,  Co,  V.  Hood,  94  D.  141. 

A  telegraph  line  is  taxable  as  real  estate, 
although  it  has  paid  a  privilege  tax.  WuUm 
U.  TeL  Co,  V.  SkUe,  40  R.  99. 

The  legislature  may  authorixe  the  taxation 
of  a  tdl-oridge  against  the  corporation,  and 
of  the  sliares  of  &e  stock  of  the  corporation 
against  the  stockholders.  Cook  ▼.  City  </ 
BurUnffton,  44  R.  679. 

8.  Foreign  corporations.*— A  state 
cannot  tax  a  foreign  corporation  upon  a  dif- 
ferent principle  or  in  a  different  manner 
from  what  she  can  tax  one  of  her  own  do- 
mestic corporations.  Brie  B'y  Co,  t.  Siaie, 
86  D.  226. 

The  act  of  taxing  property  is  an  acknowl- 
edgment of  the  legal  $Uitus  of  a  person  or 
company  upon  whom  the  tax  is  levied.  A 
state  under  a  tax  law  cannot  require  a  for- 
eign oorporati<m  to  pay  any  sum  it  may 
please,  and  then  defend  the  act  upon  the 
plea  that  the  company  taxed  has  no  rights 
but  such  as  of  grace  may  be  conferred  upon 
it.    Ih, 

A  state  may  impose  upon  oorporations  of 
other  states  a  tax  for  the  privilege  of  carry- 
ing on  their  business  within  it,  although  ne 
equivalent  burden  is  imposed  upon  its  do* 
mestic  corporations.  Cwn,  v.  JliiUon^  54  D. 
522;  Phoenix  Iwu  Co.  v.  Co^n,^  96  D.  331. 

For  purposes  of  taxation,  a  bridge  over 
the  Potomac  River,  and  other  propertjr  lying 
within  the  state  of  Maryland,  belon^ng  to 
a  brid^  corporation  which  does  business  in 
Virginia,  is  assessable  in  the  county  in  which 
it  is  situated  under  a  Maryland  law,  which 
provides  that  the  property  of  a  corporation 
having  no  place  of  business  in  the  state  shall 
be  assessed  for  taxation  in  the  county  where 
such  property  is  situated.  O^Noad  t.  Ftr- 
ghda  Bridge  Co.,  79  D.  669. 

The  Msssachusetts  legislature  may,  under 
statutes  of  that  state,  constitutionally  tax 
foreign  corporation  having  an  office  or  place 
of  business  within  that  commonwealth.  At^ 
tomey-Oeneral  v.  Bay  StaU  M.  Co.,  96  D. 
717. 

Stock  in  a  foreign  corporation  may  be 
taxed  to  the  resident  owner.  Worth  v.  Ashe 
County,  33  R.  692;  McKeen  v.  County  qf 
Northampton,  88  D.  515;  although  the  capi- 
tal of  such  corporation  is  taxed  where  it  is 
located.     Bradley  v.  Bander,  38  R.  547. 

9.  Railroad  companies,  t  —  The  rolling 
stock  of  a  railroad  company  is  personiu 
property,  and,  as  such,  liable  to  be  seized 

*  See  note  on  the  taxation  of  foreign  corporis 
tions  by  states,  96  D.  8S8-H4& 

t  Taxation  of  railroad  propertv,  see  nols^  M  Jk 
625.  686b 
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and  sold  for  the  ooUeotioii  of  a  tax  against 
the  eompaay.  BandaUr.  Eheell,  11  R.  747; 
Sa$igcanon  etc.  R.  R.  Co,  r.  Morffan  Co,,  56 
D.  W;  iTofb  T.  Plattaburgh  tie,  B.  JL  Co,^ 
18  R.  596. 

T^e  rolling  atoek  of  railroad  la  m  oon- 
neetied  with  the  pnrposea  and  naea  of  the 
traak  and  aaperatractnre  that  it  ia  within 
the  power  of  the  legialatnre  to  treat  it  as  real 
property,  for  the  pnrposea  of  taxation. 
LoiUwiUe  etc  R.  R,  Co.  ▼.  State,  87  D.  358. 

A  county  in  which  a  railroad  oompany 
has  no  reaidence  cannot  tax  the  proportion 
of  the  eompany's  personal  property  which 
the  length  of  track  in  that  oonnty  hears 
to  the  whole  length  of  the  track  within 
the  state.  Sangamon  etc  R.  B»  Co,  r.  Mot' 
gam  Co.,  66  D.  497. 

A  conntjr  anthorized  to  tax  property 
within  ita  umita  may  tax  the  portion  of  a 
mlroad  track  within  ita  limits,    lb. 

Valuation  for  county  taxation  of  a  por- 
Ceo  of  a  railroad  within  the  county  must 
be  of  that  portion  of  road  within  the 
€<9nnty,  irrespective  of  the  value  of  the 
whole  road,  and  not  of  an  undivided  part  of 
Dm  value  of  the  whole  road.    P>, 

Rnlea  for  assessment  and  valuation  of  a 
riulroad  for  city  purposes  are  the  same  as 
ilioae  for  oonnty  purposes.    7& 

A  railroad,  from  one  end  to  the  other,  ia 
v\  entirety,  and  as  a  whole  only  may  be  snb- 
J  sot  to  taxation  or  coercive  sale;  it,  with  its 
appurtenances,  b  considered  by  the  law  as 
one  entire  thing,  and  in  such  consolidated 
tharaoter  it  must  he  taxed  for  state  revenue, 
and  ia  not  subject  to  local  taxation  by  the 
bountiea  through  which  it  mna.  Applegale 
r.  Enut,  96  D.  272. 

A  railroad  cannot  be  taxed  to  raise  funds 
lo  pay  the  amount  of  a  county'a  sabaoription 
to  aid  in  building  the  road.    ift. 

A  railroad  companv  carrying  on  alao  an 
independent  expreaa  business  on  its  own  ac- 
count ia  aabject  to  taxation  as  an  express 
company.  Mempkk  eta  R  B,  Co,  ▼•  State, 
12  R.  673. 

81eepin^-cars  hired  and  ran  by  a  railway 
Dompanv  in  Oolorado^  from  a  companv  in 
Illinois  having  no  office  or  place  of  bnsmess 
hi  Colorado,  are  taxable  in  the  latter  state. 
CarUiU  v.  PuUmcm  Palaee  Gar  09.,  64  R. 
653. 

10.  What  xnx>pert]r  is  taxable,  gen- 
erally.*—  Taxes  are  laid  for  the  support  of 
government,  and  all  property  made  liable  to 
contribute  to  this  end  ought  to  be  embraced 
hi  assessments  for  that  purpose.  O^Neal  v. 
Virginia  Bridge  Co.,  79  D.  669. 

No  property  is  exempt  from  execution  In 
case  of  defamta  for  taxea.  Scalee  v.  AUri», 
46  D.  269. 

Credita  are  property  within  the  meaning 
of  a  provision  of  the  Illinois  conatitution  an- 

*  Bee  monographic  note  on  the  ]^aoe  at  which 
property  may  be  taxed,  66  B.  628-<687. 
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thoriiing  the  legislature  to  provide  for  levy- 
ing  a  tax  upon  every  person  in  proportion  to 
the  value  of  his  property.  People  v.  Worth' 
ingtoTL,  74  D.  86.* 

The  people  of  a  atate,  Id  framing  their 
constitution,  have  an  absolute  right  to  tax, 
or  to  exempt  from  taxation,  rights  or  credits, 
or  any  other  interest  or  property.  The  ex- 
ercise of  such  right  is  not  restrained  by  any 
provision  of  the  federal  constitution;  nor  is 
there  any  compact  between  the  federal  and 
state  governments  forbidding  it.     lb. 

The  constitution  of  Illinois  ha#  conferred 
upon  the  lesialature  authority  to  tax  all 
credits  accorain^  to  their  real  value.  And 
the  legislature,  in  imposing  such  tax,  have 
simply  carried  out  the  intcmtion  of  the  con- 
stitution in  letter  and  in  spirit.     Ih. 

A  resident  of  Iowa  had  deposited  for  aafe- 
keioping  in  Illinois  promissory  notes  that  had 
never  Imcu  brought  by  him  into  Iowa.  Heid^ 
that  they  were  subject  to  taxation  in  Iowa. 
Hunter  v.  Superviaom  ^.,  11  R.  132.  CSontra, 
Wiicox  y.  Bllia,  19  R.  107. 

A  atate  legislature  has  power  to  tax  per- 
sons residing  in  the  state  for  money  lent  by 
them  to  persons  residing  out  of  the  state  and 
secured  upon  real  proper^  out  of  the  state. 
Khiland  v.  HotdUdee,  19  R.  646. 

A  state  constitution  provided  that  ''all 
property  shall  be  taxed  m  proportion  to  its 
value.**  Hetdi  that  debts  due  were  not  prop- 
erty, and  were  not^  therefore,  taxable.  Peeh 
ple  y.  Hiberfda  Bank,  21  R.  764. 

The  notes,  bills,  etc.,  representing  money 
loaned  at  interest  by  a  oorporatioD  are  tte 
"propertjf,"  and  are  liable  to  taxation  within 
the  constitution.  New  Orleans  v.  JhTccAajdes' 
etc,  Ina.  Co.,  31  R.  232. 

11.  What  real  property,  or  Interest 
thereon,  is  taxable.— The  jurisdiction  of 
a  county  to  lev^f  a  tax  on  real  estate  does  not 
extend  beyond  its  own  limits,  for  real  estate 
necessarily  hae  a  fixed  and  unchangeable 
locality.  Sangamom  etc  B.  B.  Oa,  ^,  Morgam 
Co.,  66  D.  497. 

A  tax  ia  a  charge  attaching  to  land  under 
all  circumstances,  regardless  of  eooum- 
brances,  or  the  rights  of  any  one  whomao- 
ever.    Fergueom  r,  Btter,  76 15. 361. 

A  tract  of  land,  though  uninhabited,  nay 
be  properly  taxed.  WeUe  y.  Jadkeom  I.  it. 
Co.,  90  D.  676. 

A  aale  of  laada  by  aa  aaaignee  fai  bank- 
raptcy  does  not  divest  the  lien  of  the  atate 
for  taxea.    Stolsee  v.  Staie,  12  R.  688. 

19.  What  personal  pr<qp»erty  is  tax- 
able, generally.— A  person  is  legally  tax- 
able for  personal  property  in  the  town  of 
which  he  u  an  inhabitant  when  the  tax  ia 
assessed;  but  the  election  to  pay  sndi  taxes 
m  one  town  instead  of  another  ia  "not  con- 
clusive of  such  person's  habitancy,  bat  only 
a  circumstance  to  be  conaiderd  with  othen^ 

*  See  note  on  the  taxation  of  eiedita,  74  Oi 
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In  order  to  determiiM  wli«ra  he  ii  liable. 
Lpnam  t.  Fldoe^  28  D.  293. 

Pereonal  property  may  be  taxed  where  it 
ifl  permanentiy  located,  although  in  general 
personal  propert^f  follows  the  residence  of 
the  owner  and  is  there  taxable.  MUh  ▼• 
77ionaton,  79  D.  377;  SangamomeU,  R.B,Oo. 
T.  Morgan  Ob.,  56  D.  497. 

Personal  pro^rty  temporarily  abeent  from 
tiie  owner's  residence  and  to  be  immediately 
returned  is  taxable  at  the  owner's  residence. 
Sangamon  etc  S,  JL  Oo,  r*  Morgam  Ckk»  56 
D.  497.  »—       . 

The  riitu  of  jiersonal  property  does  not 
follow  the  dpmioile  of  its  owner  uirpnrposes 
•f  taxation*  NewAlba$fifT.Meekki,fnD,8i2!2, 

Gliattels  pnrohased  in  one  state  hy  a  eiti- 
sen  of  anotner,  and  remaining  in  the  former 
to  reoeive  a  finishing  process  or  mannfaotnre, 
are  taxable  in  the  state  where  purchased. 
masuUsrdOUOo.  t,  CanUm,  49  R.  156. 

A  billiard-table  erected  and  used  merely 
for  the  purpose  of  amusement  is  liable  to  the 
tax  on  *' billiard-tables,"  in  the  same  way  as 
if  used  for  the  purpose  of  gaming,  ^eors  ▼. 
We$t,  3  D.  694. 

Pipes  of  a  gas  company  laid  in  the  streets 
of  a  €itj  are  part  of  the  **  establishment "  of 
the  oompany,  and  are  subject  to  taxation, 
nnder  a  statute  providing  that  certain  enu- 
merated *'and  other  manufacturing  estab- 
lishments **  shall  be  taxable;  for  the  apparatus 
for  delivery  is  merely  an  extension  and  con- 
tinuation of  the  apparatus  for  the  manu- 
facture of  gas,  ana  both  belong  to  the 
'*  establishment  **!  but  this,  of  course,  does 
not  include  pipes  owned  by  the  city  or  by 
private  persons,  into  which  the  oompany 
deliven  gas  for  consumption.  MempktM  O, 
L.  Co,  V.  SUUe,  98  D.  452. 

A  law  taxing  dogs  and  appronriating  the 
proceeds  to  payment  of  damage  oone  by  dogs 
to  sheep  is  a  constitutional  exercise  of  police 

Siwer.  Van  Horn  v.  People^  41  B.  159; 
oM  T.  ieoe,  48  R.  459. 

Deposits  in  savings  bank  are  not  taxable 
to  the  bank  and  also  to  the  depositoni 
Berrv  v.  WnuOam^  47  R.  202. 

18.  Stocks  and  iliares  in  banks.*— 
The  personal  property  of  a  bank  subject 
to  taxation  is  so  much  of  the  capital  stock 
paid  in  or  secured  as  will  remain  after  de- 
ducting therefrom  the  actual  cost  of  all  the 
real  estate  of  the  company.  Bank  ^f  Utka  v. 
Utka,  27  D.  72. 

The  mere  fact  that  some  corporations  or 
some  personal  property  are  subject  to  a  less 
rate  of  taxation  than  banks  will  not  vitiate 
the  law  imposing  taxes  upon  bank  shares, 
unless  it  clearly  appears  to  he  the  legislative 
intent  to  effect  discrimination  against  theln. 
MeMahon  v.  Palmer,  55  R.  796. 

The  provisions  of  the  act  authorixiuff  pro- 
ceedings to  punish  for  misconduct  in  refusing 

*Bon<U,  shares,  and  other  choees  in  action, 
where  taxable,  see  note,  66 IX  627-68L 
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or  negleotrng  to  pay  a  tax  upon  personal 
property  are  not  unconstitntioxial.    Jb. 

A  bank,  shortly  before  the  legal  day  for 
assessment  of  taxes,  and  with  the  intent  to 
eeeape  such  tax,  converted  its  capitsl  stock 
into  united  States  bonds  not  taxabla  Soon 
after  the  day  of  assessment  the  bank  sold 
the  bonds  and  reconverted  its  capital  stock. 
ffeidf  that  the  capital  stock  was  taxable  by 
the  statsw  JToUy  Spring*  tie,  Jm,  Co,  v.  Su» 
permsors,  24  R.  668. 

By  the  Massachusetts  statute  of  June,  1868^ 
chapter  349,  entitled  "An  aot  conceminff 
the  taxinff  of  bank  shares,"  it  was  provided 
that  the  uiares  in  national  banks  owned  by 
non-residents  of  the  commonwealth  shall  fa!e 
assessed  to  the  owners  thereof  in  the  cities 
or  towns  where  the  banks  are  located;  that 
the  rate  of  taxatbn  shall  be  the  same  as  on 
other  moneyed  capitsl;  that  the  value  of 
such  sluures  shall  be  omitted  from  the  vain* 
ation  upon  which  the  rate  is  to  be  based,  and 
that  the  act  shall  "apply  to  taxes  assessed 
and  collected  for  the  present  year  in  the 
same  manner  and  to  the  same  effect  as  if  it 
had  been  in  force  on  the  first  day  of  Biay." 
Held,  that  the  act  was  not  unconstitutional, 
either  as  being  in  violation  of  the  aot  of 
Congress  of  1864^  chapter  106,  section  47» 
and  1868,  chapter  7,  or  as  levymg  a  tax  in  a 
disproportional  manner,  or  as  being  retro* 
spective  in  its  operation.  Providence  InaL  ▼ 
Boitfon,  3  R.  407. 

The  Bank  of  Smyrna  was  incorporated 
under  the  legislative  condition  that  the  com« 
pany  should  pay  the  state  semi-annually  at 
the  rate  of  one  half  of  one  per  cent  per  an« 
nnm  on  the  stock  actually  paid  in,  during 
the  continuance  of  the  charter.  This  provis* 
ion,  however,  was  repealed  at  the  ensuing 
session  of  the  legislature,  and  before  the 
bank  was  organised.  This  repealing  supple* 
ment  or  aot  provided  that  **  in  lien  of  other 
taxes  "  the  bank  should  pay  a  tax  semi-annu- 
ally at  the  rate  of  one  fonith  of  one  per  cent 
on  the  whole  of  the  eai^ital  stock  actually 
paid  in,  during  the  oontmnance  of  the  char- 
ter. By  a  subsequent  act,  a  tax  of  one 
fourth  of  one  per  cent  was  imposed  on  sev- 
enty-five per  cent  of  the  surplus  or  contingent 
fund  of  the  state  banks  generally.  The 
words  "in  lieu  of  other  taxes,^  contained  ia 
the  supplemental  act  to  the  charter,  were 
held  not  to  exempt  the  bank  from  the  pay- 
ment  of  the  last-mentioned  tax  imposed  on 
its  surplus,  or  contingent  fund,  by  the  gen- 
eral act  of  the  legislature.  It  wa^  also  held 
that  these  words  would  not  warrant  the 
inference  that  the  state  thereby  agreed  not 
to  impoee  any  tax  thereafter  on  this  or  any 
other  property  of  the  hank.  The  general  aot 
impoeing  the  tax  on  the  surplus  or  contingent 
fund  of  the  state  banks  generally,  so  far  as 
it  related  to  the  Smyrna  bank,  was  also  held 
constitntionid,  and  the  bank  bound  to  pay 
it.    Stale  V.  Bank  qf  Smyrna,  73  D.  699. 
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14.  natloiial  banks.  — Sharei  of 

■took  In  a  natioDal  bank  are  liable  lor  the 
•ame  tax  that  ebaree  of  atock  in  a  bank 
anthoriiad  by  etate  laws  are  oompelled  to 
pay;  and  the  officen  of  the  national  bank 
may  be  eompelled  to  pay  endh  tax  for  the 
reepeotiye  share-holderi.  Com.  ▼•  /Snrf  Nat, 
Bank,  96  P.  285. 

Congress  has  oonstitntional  power  to  estab* 
lish  a  national  bank  in  any  state,  and  to  pro- 
vide that  the  shares  of  its  capital  stock  snail 
be  exempt  from  taxation  by  other  states. 
Flifii  V.  Board  of  Aldermen,  96  D.  71S. 

By  the  United  States  statute  of  1864,  chap- 
ter 106,  section  41,  Congress  prohibited  state 
taxation  upon  shares  of  national  bank  stock 
by  any  other  state  than  the  one  where  each 
bank  was  located.  Thus  shares  of  capital 
stock  in  a  national  bank  located  in  Kew 
York  City,  and  owned  bv  a  resident  of 
Boston.  Massachosetts,  oonld  not  be  assessed 
to  the  latter  in  Massachnsetts.    lb. 

The  owner  of  stock  in  a  national  bank  is 
taxable  in  the  city  or  town  where  he  resides, 
and  not  where  the  bank  is  located.  CUwp 
T.  0%  </  BurUtigUm,  1  R.  S66.  [Otherwise 
wider  a  subsequent  act.] 

A  statute  empowering  the  authorities  of  a 
town  to  impose  the  same  taxes,  for  municipal 
purposes,  upon  non-residents  pursuing  their 
ordmary  avocations  within  the  corporate 
limits  as  upon  the  inhabitants,  with  a  prodto 
tiiat  non-residents  so  taxed  shall  have  the 
right  to  vote  at  municipal  elections,  is  not 
abrogated  by  a  change  in  the  state  constitu- 
tion which  deprives  the  non-resident  tax- 
Syer  of  his  vote,  and  authorizes  a  tax  upon 
e  shares  in  a  national  bank  located  in  the 
town,  and  held  by  one  who  conducts  his 
ordinary  business  therein,  but  whose  resi- 
denoe  is  in  the  county,  outside  the  corporate 
limits.    Moort  t.  Mayor  etc:  30  B.  75. 

In  the  assessment  of  shares  of  national 
banks  in  a  city,  when  the  owner  does  not 
reside  in  the  ward  where  the  bank  is  located 
and  has  no  real  estate  therein,  the  assessment 
may  be  made  upon  a  specisl  list,  although 
the  owner  lives  and  is  assessed  for  persoiud 
property  in  another  ward.  MeMahon  t. 
Palmer,  56  R.  796. 

15.  Other  corporations. — Shares 

of  stock  in  a  foreign  mannfacturins  corpora- 
tion are  personalty,  and  if  owned  by  citi- 
aens  of  Massachusetts,  are  taxable  there  for 
their  full  value,  without  deducting  the  value 
of  machinery  and  real  estate  belonging  to 
the  corporation,  which  is  in  the  place  or  its 
corporate  existence,  and  there  taxed.  DurigJU 
T.  Mayor,  90  D.  149. 

The  owner  of  shares  of  stock  in  a  forei^ 
corporation  is  liable  to  taxation  thereon  m 
the  state  where  he  resides,  although  he  has 
paid  a  tax  thereon  in  the  state  where  the 
corporation  is  located.  Dj^er  v.  Osborne,'  23 
R.460. 

The  stocks  and  bonds  of  an  interstate 
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railway  are  liable  to  taxation  by  any  state 
in  which  it  is  situate  in  proportion  to  the 
length  of  the  road  in  such  state.  PUUbwrg 
etcB.JLCo.T.  Cam.,  5  R.  844. 

Stockhcdders  in  a  moneyed  eorporatioB 
are  liable  to  taxation  on  their  shares,  al- 
though the  capital  stock  has  also  paid  a  tax. 
Memp/us  v.  Emey,  82  R.  632. 

Stock  of  a  corporation  may  bo  taxed  to 
the  owner,  independently  of  taxation  upon 
the  corporate  franchises  and  property,  atlo 
V.  For^  OomUy,  83  R.  688. 

Stock  of  the  New  Orleans  Cotton  Ex- 
change  is  taxable  as  property.  Sdtreiber  v. 
Board  qf  AueMors,  55  R.  528. 

le.  Validity  of  statutes  taxing 
travel  and  means  of  transportation. 
^  Property  employed  in  foreign  or  domestic 
commerce  may  be  taxed.  BatiU  v.  MobUe, 
44  D:  438. 

A  transfer-bost,  registered  at  Cairo,  Illi- 
nois, plying  between  that  place  and  KU- 
more,  Kentucky,  on  the  opposite  shore  of 
the  Ohio  River,  and  owned  half  by  a  rail* 
wav  corporation  of  Illinois  and  hadf  by  a 
railway  oorporation  of  another  state,  and 
used  tor  the  transfer  of  cars  of  both  com- 
panies, laid  up  at  Cairo  when  not  in  use, 
both  companies  having  a  business  office 
and  the  boat-hands  residing  there,  is  prop- 
erly taxed  there  to  both  corporations,  /nes 
V.  New  Orieam  etc  R.  B.  Co.,  84  R.  208. 

Steamers  used  by  a  railroad  company  in 
transporting  freight-cars  across  water  inter- 
vening between  the  termini  of  the  tracks 
are  not  taxable  ss  a  part  of  the  **  roadway  " 
or  ''road-bed."  San  Frandico  v.  Cenlral 
Pae.  B,  R,  Co.,  49  B^  98. 

17.  — -*-  taxing  vessels  — Tonnage 
taxes.— Steamboats  employed  within  the 
state  may  be  taxed  ander  a  general  ordi- 
nance levying  a  tax  on  all  personal  estate, 
although  regularly  enrolled  and  licensed 
under  the  laws  of  the  United  States.  Batih 
V.  JliobiU,  44  D.  438. 

Steamboats  may  be  taxed  where  the 
owner  resides,  though  they  are  navigated 
beyond  the  boundary  of  the  state;  and  a 
statuts  requiring  them  to  be  so  taxed  does 
not  conflict  wiUi  the  constitution  of  tiie 
United  States  nor  the  ordinance  of  1787. 
Perry  v.  Torrenee,  32  D.  725. 

The  share  of  a  i>art  owner  of  a  steamboat 
occasionally  touching  at  a  city  in  which  he 
resides,  but  not  enrolled  or  usually  lying 
there,  is  not  taxable  there  under  a  charter 
providing  for  the  taxation  of  property  within 
that  city.    New  Albany  t.  Meekin,  56  D.  522. 

A  state  tax  on  the  tonnage  transported  bv 
railroads,  — held,  not  in  violation  of  the  fed- 
eral constitution.  Com,  v.  Efrie  B'y  Co.,  1 
R.399;  reversed,  15  Wall  282. 

18.  taxing  trades,  professions, 

and  employments.* — The  power  to  tax 

*  License  taxoM,  validity  of  state  statutes  con* 
ceruing,  see  note,  fiO  ii.  •teT-fOS. 
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Inbdea,  professions,  and  oconpations  is  en- 
iirel J  within  the  oontrol  and  rests  in  the 
sound  diaoretion  of  ths  legislature.  People 
▼.  CMemam^  60  D.  581. 

Indirset  taTatkm  bj  way  of  lieensea  upon 
nrtiealar  porsoits  or  tsnflEs  is  not  prohib- 
ited by  a  eonstitntioiisl  provision  requiring 
the  general  lery  of  direct  taxes  for  state 
purposes  to  be  npon  a  nniform  assessment. 
Andereim  t.  Kenu  D.  Co,,  77  D.  63. 

A  trader  is  one  who  seUs  goods  substan- 
tially in  the  form  in  which  thev  are  Ixin^ht, 
and  who  has  not  converted  them  into 
another  form  ci  property  hj  his  skill  and 
labor;  therefore  one  who  carries  on  the  busi- 
ness of  buying  timber  and  oonrerting  it  into 
lumber  for  sale  is  a  manufacturer,  and  not 
liable  to  indictment  for  failure  to  pay  a  tax 
and  obtain  a  license  as  a  **  trader.  State  ▼. 
Ckadb(mrn,90'R.  94. 

The  legislature  has  the  power  to  levy  a 
license  or  occupational  tax  upon  lawyers. 
Tomng  v.  Thomae,  86  &.  93;  Simmotu  v. 
State,  49  D.  131. 

A  license  tax  upon  merchants,  graduated 
by  the  average  amount  of  their  etSak^  is  not 
vnconstitutionsL  OS^  t/  Newion  v.  Ateki- 
iom47R.486. 

A  commission  merchant  who  is  also  an 
agent  for  steamships  and  other  vessels  is 
taxable  for  both  occupations.  W&der  v. 
Mayor  etc,  iAVL  598. 

A  company  printing  and  publishing  a 
newspaper  is  not  a  *' manufacturer,**  bat  one 
doing  the  business  of  job-printing,  engrav- 
ing, eleotrotyping,  eta,  is  a  ^  manufacturer. " 
Mvenhg  Jminal  Aee*m  v.  Board  qf  Aeeeeeore, 
52  B.  107,  note. 

A  state  statute  imfMsing  a  lioense  tax  on 
drummers,  and  allowing  drummers  paying  a 
dealer's  tax  an  equal  rebate  on  their  pur- 
chase tax,  is  not  unconstitutional.  State  v. 
Long,  59  B.  263.  And  see  Ex  parte  Anher, 
59  &  275. 

A  statute  provided  for  the  assessment  of  a 
specified  tax  on  liquor  dealers,  the  money 
thereby  raised  to  be  devoted  to  the  use  of 
the  towns^  villages,  and  cities  in  which  the 
business  was  carried  on.  Held,  1.  Not  a 
''state  tax,"  and  therefore  not  within  the 
constitutional  provision  directins  the  sppli- 
cation  of  "specific  state  taxes  ;  2.  That 
the  fact  that  the  same  tax  was  levied  on  all 
dealers  without  regard  to  the  amount  of 
business  did  not  render  it  unjust  or  unequal; 
8b  That  the  parties  taxed  could  not  object 
because  the  municipality  had  no  voice  in  the 
levy,  nor  because  the  sheriff  and  not  the 
tax  collector,  was  made  the  collector;  and 
4.  That  the  tax  was  not  equivalent  to  a  li- 
cense so  as  to  come  within  the  constitutional 
prohibition  of  licensing  the  sale  of  liquors. 
Toungbbod  v.  SeaUon,  20  R.  654. 

19.  What  is  not  subject  to  state 
tn'xation.  —  The  right  to  keep  any  species 
of  property  cannot  by  the  legislature    be 


converted  into  and  taxed  ss  a  privilege. 
Stevene  v.  State,  35  D.  72. 

The  right  to  use  a  billiard-table  is  a  com- 
mon right  possessed  by  every  citixen,  and 
cannot  oe  taxed  as  a  privilege.    lb. 

The  power  to  tax  privileges  conferred  by 
the  constitution  means  suoi  i>rivileges  as 
cannot  be  exercised  by  any  citizen  without 
the  aid  oi  some  statutory  provision  granting 
such  privilese  or  right  to  one  or  more  indi* 
viduau,  as,  for  instance,  the  rieht  of  keep- 
ing a  ferry  or  public  road  and  coUecting  tolls 
thereon,  the  right  of  banking,  et&;  l>ut  a 
right  not  created  by  or  dependent  upon 
statute,  as,  for  instance,  the  right  to  acquire 
and  use  property,  is  not  a  privilege  subject 
to  taxation.    lb. 

The  draining  of  marshes  »ud  ponds  for  the 
promotion  of  public  health  is  a  public  object 
for  which  taxes  may  be  assessed.  But  the 
draining  of  farms  to  render  them  more  valu- 
able to  the  owners  is  not  a  work  of  public 
utility,  and  a  corporation  organized  for  such 
purpose  could  not  collect  a  tax  to  pi^  for 
the  work.  Andereon  v.  Kerne  D,  Co.,  77  D. 
63. 

90.  Belinqnishment  by  state  of 
right  to  tax.  — A  state  mav  make  a  valid 
contract  to  exempt  property  xroin  taxation. 
Stale  v.  Bank  qf  Smyrna,  73  D.  699. 

The  power  of  taxation  operates  upon  all 
persons  and  property  belonging  to  the  body 
politic.  Its  relinqaiuiment  ouffht  never  to  be 
presumed.  Battle r.  Mobile, UD.  4^.  &  P., 
State  V.  Bank  qf  Smyrna,  73  D.  699;  Mayor 
etc  qf  Baltimore  v.  StaU,  74  D.  572;  3rie  R*$ 
Co,  V.  Com.,  5  B.  361.  And  such  surrender 
is  never  made,  unless  it  be  the  result  of  ex- 
press terms  or  necessary  inference.  Mayor 
etc  qf  Baltimore  v.  B.  4t  O.  B,  B.  Co.,  48  D. 
531. 

The  legislature  does  not,  by  implication, 
divest  itself  of  the  power  of  taxing  a  corpora- 
tion, by  the  exaction  of  a  bonus  as  the  con- 
dition of  a  grant  of  corporate  powers.  lb. 
Thus  where  a  railroad  was  constructed  un- 
der a  law  requiring  it  to  pay  for  the  fran- 
chise a  fixed  annual  sum,  and  to  submit  to 
taxation  on  its  etook,-^  held,  that  this  did 
not  preclude  the  state  from  levying  a  further 
and  genera]  tax  npon  the  corporation.  Erie 
B*y  Co.  V.  Com.,  5  R.  351. 

91.  Power  of  le^lattire  to  pass  ex- 
emption laws.*  —The  legislature  has  no 
power  to  exempt  from  taxation  any  species 
of  property,  however  owned,  under  section 
13  of  article  11  of  the  California  constitution, 
which  declares  that  "all  property  in  this 
state  shall  be  taxed  in  proportion  to  its 
value."  Minium  v.  Hays,  56  D.  366;  People 
V.  ICddv,  13  R.  143. 

The  legislature  cannot  grant  to  a  corpora- 
tion or  individual  exemption  from  taxation 
forever;  it  has  no  authority  to  convey  away 

•  Power  of  legislature  to  grant  perpetual  im- 
munity from  taxation,  see  note,  73  D.  o8a-«M. 
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upon  any  ooxuiideratioii  the  taxing  ]^wer 
over  any  property  so  a«  to  bind  the  action  of 
future  legislatnree.  JI£oU  v.  PemMglMUua 
B.  B.  Co.,  72  D.  664. 

Tax-payers,  stato  creditors,  and  canal 
commissioners  have  such  beneficial  interest 
as  entitles  them  to  be  heard  in  opposition  to 
the  validity  of  an  act  of  the  legislature  which 
seeks  to  grant  away  forever  the  taxing  power 
over  certein  property,  or  to  improperly  sell 
or  dispose  of  the  state's  system  of  railroads 
and  canals.    76. 

Exemption  of  property  from  taxation  is  a 
question  of  policy,  and  not  of  power.  State 
V.  Bank  qf  Smyrna,  73  D.  699. 

The  legislature  has  power  to  bind  the  state 
by  contract  with  a  corporation  created  by  its 
charter  not  to  tax  for  a  given  time  the  fran- 
chise or  property  of  such  corporation  further 
than  is  agreed  upon  in  the  charter.    lb. 

8d. and  to  repeal  or  alter  tliem. 

—  A  statute  exempting;  property  from  the 

Kjrment  of  rates  is  not  a  contract,  and  may 
repealed  and  the  property  taxed.  Lord 
V.  LUdifield,  4  R.  41;  Bant  Saginaw  Mfg.  Co. 
V.  East  Saginaw,  2  R.  82. 

An  act  declaring  that  all  estates  granted 
for  any  religious,  educational,  or  charitable 
uses  shall  forever  remain  to  such  uses,  and 
shall  also  be  exempt  from  the  payment  of 
rates,  is  not  a  contract  between  the  state 
and  the  grantor  or  grantees;  and  a  subse- 
quent act  taxing  such  of  those  estates  as 
have  been  leased  or  conveyed  in  such  a  man- 
ner as  to  yield  no  longer  an  annual  income 
for  such  use  is  valid.  Xiorc^  v.  JJUhfidd,  4 
R.  41. 

The  legislature  passed  an  act  exempting 
from  taxation  all  property  used  for  the  pur- 
pose of  manufacturinff  salt»  and  offering  a 
bounty  of  ten  cents  a  onshel  for  salt  mann- 
factursd  in  the  state.  Two  years  later  the 
said  act  was  amended  by  limiting  the  exemp- 
tion from  taxation  to  live  years.  The  five 
years  having  elapsed,  the  complainant,  a 
corporation  for  the  manufacture  of  salt,  or- 
ganized after  the  passage  of  the  original 
act,  filed  a  bill  to  restrain  the  collection  of  a 
tax  upon  their  property,  on  the  ground  that 
the  exemption  from  taxation  was  in  the  na- 
ture of  a  contract  between  the  state  and 
the  parties  acting  under  it,  and  therefore 
protected  by  the  United  States  constitution. 
aeUi,  that  the  act  was  not  ia  the  nature  of 
a  contract,  and  could  be  amended  or  re- 
pealed at  any  time.  East  Saginaw  Mfg.  Co. 
V.  EaH  Saginaw,  2  R.  82. 

98.  How  auch  laws  are  coziatraed. 

—  A  statute  exempting  the  property  of  a 
railroad  company  and  its  shans  from 'tax v 
tion  exempts  the  company  from  all  taxation. 
Worth  ▼.  Wilnungtan  efc  B.  B.  Co.,  45  R. 
679. 

The  ezprees  exceptions  specified  in  the  tax 
law  of  Kmitncky  do  not  imply  that  no  prop- 
erty Bot  excepted  shall  be  exempt,  or  that 
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municipal  property*  used  for  public  purposee 
of  local  government,  was  intended  to  be 
snbject  to  taxation.  Property  owned  aod 
used  by  cify  of  Louisville,  in  its  social  or 
commercial  capacity,  as  a  private  corpora- 
tion, and  for  its  own  profit^  such  as  vacant 
lots,  market-houses,  fire-engines,  etc.,  is  sub- 
ject to  taxation,  but  property  dedicated  to 
charity  is  not.  CUy  qfLonimfUle  ▼•  Com.,  85 
D.  624. 

Provisions  of  Kentucky  statute  law  defin- 
ing property  subject  to  and  exempt  from 
taxation,  where  embodied.    See  lb. 

94.  What  property  la  exempt,  gen* 
orally.  —  A  statute  exempting  from  tu[a> 
tion  lands,  tenements,  and  other  estate^ 
extends  to  money  at  interest  Atwaier  v. 
Woodbtidge,  16  D.  46. 

Internal  revenue  stamps  are  exempt  from 
state  and  local  taxation.  Po^frtg  v.  Boston, 
3R.364. 

Land  of  a  county  nsed  for  county  pur^ 
poses  is  exempt  from  all  taxation,  whether 
imposed  for  public  purposes  or  for  local  im« 
provementi  of  a  public  nature.  Worcester 
V.  Worcester,  17  R  159. 

Property  the  title  to  which  it  held  by  the 
United  States,  for  whatever  purpose^  is  ex- 
empt from  state  taxation  while  ao  held. 
People  V.  Untied  States,  34  R.  155. 

25.  What  ia  not.  ^Gasometers  and  gaa 
mains  and  pipes  of  a  gas  company  are  not 
part  of  its  "machinery  actually  used  in  the 
manufacture  "  of  gas.  ConsoUdated  Oas  Co, 
V.  Mayor  etc,  60  R.  237. 

Fruit  trees  are  not  **  growing  crops "  ex* 
empted  by  the  constitution  from  taxation. 
CoUle  V.  Spitter,  52  R  305. 

Vessels  employed  to  convey  timber  to 
saw- mills  are  not  exempt  from  taxation  ae 
"property  employed  in  the  manufacture  of 
articles  of  wood.  iTartfe  v.  New  Orba$is,  58 
R.  194. 

20.  Ezemptiona  in  fokwor  of  corporA- 
tiona,  generally.  —  The  exemption  of  stock 
of  a  corporation  from  taxation  protects  the 
specific  articles  of  property  of  the  company, 
as  the  shares  of  stock  embrace  every  species 
of  property  owned  by  the  company.  Mayor 
etc.  v.  B.  deO.  B.  B.  Co.,  48  D.  531. 

Exemption  of  the  stock  of  a  corporation 
from  taxation,  when  there  are  no  words  used 
by  the  legislature  qualifying  or  limiting  the 
extent  of  the  immunity  conferred,  covers 
county  and  city  as  well  as  state  taxes.     lb. 

The  corporation's  right  of  exemption  from 
taxation  is  not  lost  by  the  stockholders 
assenting  to  the  fifteenth  section  of  the 
Maryland  act  of  1835,  chapter  395.     lb. 

Property  of  a  corporation  is  exempt  from 
taxation  only  in  so  far  as  it  is  necessary  and 
not  merely  convenient  for  the  company  to 
acquire  and  hold  for  the  purposes  for  which 
it  was  incorporated,  under  a  charter  which, 
after  making  provision  for  the  payment  of 
certain  duties,  enacta  "that  no  other  tax  or 
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impost  thall  be  levied  or  aawMed  upon  the 
nid  company."  8iaie  t.  Oomminlomertf  tSl 
D.  409. 

The  fianohlee  of  a  eorporaiioa  may  be  ex- 
empted from  taxation  b^  charter;  bat  this 
affords  no  such  immunitv  beyond  what  is 
expressly  stipulated  in  vim  charter.  The 
franchise  is  one  properW  and  the  capital 
stock  another,  mate  ▼•  Monk  qf  Smyrna,  78 
D.  099. 

The  exempfcioii  ef  property  of  a  corpora* 
tion  from  ti^ation  can  last  only  during  the 
continuance  of  the  charter  granting  this 
immunity.  And  unless  this  exemption  is 
expreseed  when  the  charter  is  renewed  and 
extended,  the  power  to  tax  will   revive. 

A  charter  providing  that  the  franchise  or 
property  of  a  corporation  shall  not  be  taxed 
for  a  given  time^  or  farther  than  agreed  upon 
in  the  charter,  is  a  contract  between  the 
state  and  the  corporators,  which  is  inviola- 
ble under  the  constitution  of  the  United 
States;  and  an  agreement  to  limit  or  re- 
strain the  power  of  the  state  to  impose 
further  taxes  on  the  franchise  of  a  corpora- 
tion during  the  continuance  of  its  charter 
may  enter  into  such  a  contract  and  have 
binding  foroe.    Ilk 

A  bonus  is  a  price  {Mud  for  a  franchise,  or 
power  to  do  banking  business,  and  may  be 
measured  bv  a  tax  on  the  capital  stock,  or 
by  a  spednc  sum  stipulated;  but  unless 
otherwise  stipulated  and  agreed  upon  in  the 
charter,  the  payment  of  a  price  tor  a  fran- 
chise no  more  exempts  from  taxation  other 
property  of  the  corporation,  such  ae  the  sur- 
plus accumulation  of  earnings  derived  from 
that  business  while  in  its  hands  undivided, 
than  it  does  tiie  dividends  in  the  hands  of 
the  stockholders^  or  the  banking-house^  or 
any  other  real  property  which  it  nolds.    lb, 

A  corporation  is  exempt  from  all  other 
taxes,  where^  by  the  laws  under  which  it  is 
incorporated,  it  is  required  to  pay  a  certain 
nnnnal  specific  tax  on  its  paid-in  capital,  to 
bo  "in  hen  of  all  other  taxes  upon  all  the 
property  of  said  company.**  Le  Say  v.  JBati 
Ba^naw  City  ^y.  100  D.  162. 

Under  a  statute  exempting  from  taxation 
a  lot  of  ground  for  the  use  of  a  private  bank- 
ing institution,  the  bank  is  not  entitled  to 
exemption  of  such  parte  of  the  banking- 
house  as  are  leased  to  others.  Dt  Soto  Bank 
T.  Memphis,  .32  R.  53a 

A  grain-elevator  erected  by  a  railroad 
oompanjir  on  ita  lands  and  used  by  it  in 
transshipping  grain  is  exempt  from  taxation 
as  for  railroad  and  transshipping  purposes. 
State  V.  Mayo.^  etc.,  60  R.  648.  But  see 
Matter  qfSwfmi,  59  R.  789. 

27. (^laritable  and  educational 

inntitutionB.  —  Lands  granted  to  the 
trustees  of  Davidson  Academy,  in  Tennessee, 
are  exempt  from  taxation  for  ninety-nine 
yeai%  nnoer  the  language  of  the  ac^  not- 
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withstanding  into  whose  hands  they  may 
come.    Btau  r.  ffkki,  90  D.  423. 

A  statntoiy  exemption  from  taxation  ef 
school-houses  and  seminaries  of  learning  ex- 
tends to  such  as  are  founded  by  a  particular 
relinons  sect  for  instruction  according  to 
its  doctrines.  Warde  t.  Mamekeater,  22  & 
504. 

A  building  used  partly  ae  a  dormitory  and 
boarding-house  for  students  of  an  academy, 
and  partly  as  a  public  house,  is  not  exempt 
from  taxation  as  land  "for  the  use  of  the 
academy."  FkUipe  Saoeter  Acad,  v.  Exeter, 
42  R.  589. 

A  charitable  corporation  which  is,  by  its 
charter,  '*  exempted  from  taxation  of  every 
kind,"  is  not  exempted  from  special  asseaa- 
ments  against  its  property  for  improvements 
in  a  street  on  wtiioh  it  abuts.  Sheehan  v. 
Good  Samaritan  HoepUal,  11  R.  412;  Broad- 
way  BapL  Church  v.  McAtee,  8  R.  480;  JBos- 
tofi  Seamen^e  Friend  Soe.  t.  Boeton,  17  R. 
153. 

The  constitution  of  a  state  provided  that 
"  such  property  as  the  fleneral  assembly  may 
deem  necessary  for  sonools,  religious  and 
charitable  pnipoees,  may  be  exempt  from 
taxation."  held,  that  only  such  property 
could  be  exempted  as  was  actually  used  for 
the  purposes  named  in  the  constitution;  and 
that  there  could  be  no  exemption  of  lands 
held  for  profit  merely,  although  such  profit 
was  devoted  to  educational,  religious,  or 
oharitable  purpoees.  Narihweatem  Unher* 
eUyy.  People,  22 R.  187. 

Under  a  statute  exempting  all  public 
libraries,  grounds,  and  buildings  of  literary, 
scientific,  benevolent,  agricultural,  and  re- 
ligious institutions  and  societies,  devoted 
s^ely  to  the  public  objects  of  these  institu- 
tions, not  exceeding  640  acres  in  extent,  and 
not  leased  or  otherwise  used  with  a  view  to 
pecuniary  profit, — held,  that  the  dwelling 
of  professors  on  the  grounds  of  literary  insti- 
tutions, and  of  dereymen,  owned  by  reli- 
gious societies,  exclusively  so  use^  and 
produciuff  no  income,  are  appropriate  to  the 
objects  ofthcee  institutions  and  societies,  and 
exempt  from  taxation.  Oriewold  College  v. 
State,  26  R.  138. 

Such  a  statute  is  not  in  conflict  witii  the 
constitutional  provision  that  **the  general 
assembly  shall  make  no  law  respecting  the 
establishment  of  religion,  or  prohibiting  the 
free  exercise  thereof,  nor  shall  any  person  be 
compelled  to  attend  any  place  of  worship, 
pay  taxes,  tithed,  or  other  rates,  for  building 
or  repairing  places  of  worship,  or  the  main- 
tenance of  any  minister  or  miuidtry."    lb. 

A  seminary  origiually  owning  eight  acree 
of  land,  on  which  its  buildings  were  located, 
afterward  acquired  about  seventy-five  acres, 
embraced  in  the  same  inciosure,  and  used  for 
walks,  lawns,  warden,  orchard,  pasturage, 
and  wood,  all  for  the  exclusive  use  of  tne 
institution.     Held,  that  all   the  land  WM 
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eiEexnpt  from  taxation,  as  not  "used  with  a 
▼lew  to  profit "  MonUeeUo  Seminary  v.  Peo- 
ple, 46  R.  702. 

28. religious  societieB. — A  statute 

exempting  from  taxation  the  property  which 
•honld  be  thereafter  eiven  for  the  sapport  of 
the  miniitry  of  the  Gospel  is  in  the  natiire 
of  a  contract  which  the  state  cannot  rescind 
or  impair.     Atwater  ▼.  Woodbridge,  16  D.  46. 

The  residence  of  a  priest  or  elerevman  is 
not  exempt  from  taxation  as  a ''  building  for 
religious  worship  "  because  it  contains  one 
room  set  apart  as  a  religious  chapeL  SL  J<h 
9eph*»  CkurdiY.  Auetwr*  qf  Taaam^  34  R.  597. 

A  statute  exempted  from  taxation  churches 
and  other  public  buildings  for  religious  wor- 
ship, with  the  appurtenant  lots  .of  ground 
used  therewith  for  that  purpose.  HeVi^  that 
this  did  not  embrace  a  parsonage  or  rectoi^. 
Fvnt  Pretb.  Church  v.  Neu>  Orleans,  31  £L 
224. 

Und#r  a  statute  exempting  from  taxation 
*'  churches,  meeting-houses,  or  other  regu- 
lar- places  of  stated  worship,  in  actual  use 
and  occupation  for  the  purpose  aforesaid,** 
the  land  on  which  a  church  is  in  process  of 
erection  is  not  exempt.  liuUen  v.  OommU' 
ihners,  27  R.  650. 

Vacant  lots  bought  by  the  authorities  of  a 
ohurch  and  held  in  private  ownership,  in  an- 
ticipation of  the  increase  of  the  city,  and 
witn  the  intention  of  possibly  erecting 
thereon  a  church,  school,  or  hospital  when 
needed,  are  not  exempt  from  taxation  as  a 
"  place  of  public  worship  "  or  a  ''  charitable 
institution,^  or  "proper^  used  for  collies 
or  other  school  purposes."  EnatU  ▼.  Tax 
CoUeetars,  51  R.  14. 

99.  Oemetery  company. -^  The  charter 
of  a  cemetery  company  provided  that  all 
property  held  and  actually  used  by  the  cor- 
poration for  burial  purposes^  or  for  the  gen- 
eral uses  of  lot-holders,  or  subservient  to 
burial  uses,  and  which  had  been  platted  and 
recorded  as  cemetery  grounds,  should  be 
exempt  from  taxation.  The  company  had 
ffround  in  actual  use  for  cemeterv  purposes. 
It  had  also  other  lands,  separated  tneref rem 
by  a  publio  highway,  which  were  platted  and 
recorded  as  cemetery  lands,  but  never  used 
for  buriaL  The  company  had  erected  on 
the  latter  stables  and  houses,  occupied  and 
used  by  horses  and  men  in  the  employ  of  the 
company,  and  removed  mold  and  sand  there- 
from for  the  improvement  of  the  burial- 
ffroundsi  and  used  them  for  pasturage  for 
horses.  Held,  that  such  use  of  the  property 
did  not  render  it  exempt  from  taxaticm. 
P«tpU  T.  Cemetery  Co,,  29  R.  32. 

IIL    AS8B88MBNT  AND  COLLECnOH. 

80.    In    generaL— Taxes  legally  aa- 

•essed  upon  an  estate  create  a  lien  thereon, 
and  lay  Sie  foundation  for  a  title  paramount 
to  that  derived  by  deed  or  mortgage.  WU^ 
liame  v.  BtlUm,  58  D.  729. 


The  Wisconsin  statute  providing  that  any 
tax  or  assessment  which  hss  been  set  aside^ 
by  resMon  of  irregularities  or  defects,  tnay  be 
reassessed,  etc.,  has  no  application  to  a  case 
where  the  tax  or  assessment  was  not  author- 
ised by  law.    Dean  v.  Charlton,  99  D.  205. 

The  time  for  making  a  return  of  taxable 
property  in  Indiana  stated.  LoidevUle  etc, 
E.  R.  Co,  V.  State,  87  D.  358. 

81.  Powers  and  duties  of  assessors. 
—  Assessors  and  collectors  of  taxes  are  inde- 
pendent publio  officers,  not  agents,  of  the 
towns  in  which  they  are  respectively  elected* 
Lorillard  v.  Monroe,  62  D.  120. 
,  Assessments  for  taxes  ought  not  to  be 
^ated,  and  property  released  from  taxa- 
tion, because  public  officers  have  not  strictly 
followed  the  statutes,  which  are  merely  di- 
rectory. A  substantial  compliance  witii  the 
statutory  directions  is  sufficient.  O'Neal  v. 
Virginia  Bridge  Co,,  79  D.  669. 

89.  Their  liabilities.  —  Assessors  ai» 
liable  for  taking  property  to  pay  a  tax  U- 
legally  assessed.  Jngtee  v.  Btmoortkt  16  D. 
419. 

A  tax  assessed  by  the  selectmen  of  a  town 
for  an  object  not  within  their  corporate  pow- 
ers is  illegal  and  void^  and  the  selectmen 
are  liable  for  property  sold  to  ntisfy  sncfa 
tax.    Drew  v.  Datns,  33  D.  213. 

Where  a  tax  for  legitimate  pnrposes  ie 
blended  with  an  illesal  tax,  by  the  vote 
creating  both,  the  wh^e  proceeding  is  void, 
and  the  matter  stands  as  though  no  vote  had 
been  taken  imposing  a  tax  for  any  pnrpooe» 
lb. 

Selectmen,  in  the  assessment  and  collee- 
tion  of  taxes,  do  not  act  as  a  court.  Their 
aots  are  not  regarded  as  judgments.  Thev 
are  liable  to  an  action  by  a  party  aggrieved^ 
for  any  wrongful  exercise  of  their  authority. 
Henry  v.  Sargeant,  40  D.  146. 

Selectmen  who  assess  the  tax  and  issue  a 
warrant  lor  its  collection  are  responsible,  if 
such  tax  is  illegal  by  reason  of  informality 
in  the  listing.    /&. 

Assessors  are  not  servants  or  seents  of  the 
town  or  parish  so  as  to  be  oivifiy  liable  to 
such  town  or  parish  for  n^leot  of  duty, 
Firet  PariA  v.  tUke,  54  D.  755. 

Parish  assessors  are  not  liable  to  the  par- 
ish for  neglect  to  assess  the  full  tax  voted 
by  the  parish,  where  they  act  in  the  bona 
}de  beUef  that  they  are  performing  tbeir 
duty;  so  especially  where  the  tax,  if  as- 
sessed, would  have  been  illegal.  Nor  for 
neglect  to  qualify  by  taking  the  oatli  re- 
quired by  law.    A 

Malice  need  not  be  proved,  although 
alleged  in  the  declaration,  in  an  action  on 
the  case  against  a  town  assessor  for  alter- 
ing the  assessment  list  after  it  hss  been  per- 
fected and  lodged  with  the  town  clerk,  by 
reason  of  which  alteration  Uie  plaintifP  u 
compelled  to  pay  an  incressed  tu  in  o«^der 
to  save  his  property  from  sale  under  the  tax 
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vmmat  And  it  la  «rror  for  the  court  to 
ehar^  the  jm^,  in  rach  eaae,  that  the  al- 
legation of  mauoe  la  a  matorial  part  of  the 
declaration,  idiich  it  ia  neceaaary  to  provaw 
BriBlol  Mfg.  Ob.  t.  OndJe^^  71  D.  56. 

An  nnlawfiil  alteration  of  an  aaaeaament 
list  by  an  aaaeaaor  after  it  has  passed  out  of 
his  power  ia  a  direct  riolatiou  of  the  righto 
of  the  owner  of  the  property  aasessed,  for 
which  he  may  aostain  an  action*  irrespective 
of  the  motire  with  which  it  was  done.    /&. 

Plaintiff's  property  was  seised  and  sold  to 
pay  an  assessment  which  was  illegal  beoanse 
of  want  of  jnrisdiction  of  the  assessors. 
RM^  that  plaintiff  had  two  remedies,  eitiier 
against  the  assessors  in  tort,  or  against  the 
town  in  osaumpsi^  for  the  proceeds  of  the 
property;  bnt  having  elected  the  latter  rem- 
edy and  recovered  judffment  against  the 
town,  which  was  satisfied  he  cottid  not  pro- 
ceed against  the  asseasors.  Wairt  v.  PtrdnaJLt 
14  R.  565. 

88.  Time,  place,  ftnd  manner  of  lay- 
ing the  aMeesment.  —  Taxes  in  Vermont 
most  be  assessed  upon  the  liste  in  being  and 
completed  at  the  tmie  the  taxes  are  anthor- 
ized.     Hentry  v.  Saargeant^  40  D.  146. 

The  acts  of  an  assessor  in  making  assess- 
mente  for  taxes  are  invalid,  unless  the  pro- 
visions of  the  stotote  are  strictly  followed, 
and  all  ito  conditions  fnlly  complied  with  by 
him.    Mon  v.  Skear^  85  D.  94. 

An  invalid  assessment  constitutes  no 
char^  upon  the  land,  and  no  legal  obliga- 
tion IS  thereby  imposed  npon  any  one  to  pay 
the  taxes,     ih. 

The  legislature  has  power  to  prescribe 
the  form  of  prooeedings  in  the  assessment 
and  collection  of  taxes,  and*  in  matters  of 
form,  may  declare  what  steps  shall  or  shdl 
not  be  essential  to  the  validity  of  a  tox  sale 
or  tax  deed.    SmUh  v.  Smiih,  88  D.  707. 

A  valid  assignment  in  the  name  of  a  county 
may  be  written  over  the  name  and  official 
title  of  the  clerk  of  the  county  board  of 
anpervisora,  where  oertificatea  of  sale  of  land 
for  taxes  have  been  isaued  to  the  county  as 
pnrdiaser,  where  the  purchaser  has  been  au- 
thorised by  law  to  assign  the  same  by  writ- 
ing his  name  in  blank  on  the  back  thereof, 
and  where  such  clerk,  having  authority  to 
aeU  and  aasign  the  certificates,  has  assigned 
the  same  by  writing  hia  name  and  official 
title  in  blank  on  the  back  thereot  8taU  v. 
Whm,  88  D.  689. 

84.  Validity  of  asaewnnent.  —  An 
aaaeasment  of  a  tax  is  valid,  and  is  not 
viteted  aa  to  those  that  are  liable,  although 
oertoin  persons  are  aasessed  who  are  not 
liable  to  be  taxed.  Ingln  T.  Boaworth^  16 
D.  419. 

The  aaaeaament  of  *'part  of  a  lot,"  or  of 
'*one  jMsre  of  a  lot,**  without  any  location,  la 
too  vagne  to  anthorixe  or  aupport  a  sale. 
Jfosfffc  V.  Long,  15  D.  547. 

The  owner  of  resl  estote  who  does  not 
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retora  hia  property  nor  pay  hla  tax,  aa  re- 
quired by  atotote,  cannot  diapute  the  legality 
OT  an  aasessment  in  the  name  of  another, 
made  npon  the  retom  of  the  owner's  agent. 
Ehngman  v.  Glover^  45  D.  756. 

If  the  law  relating  to  the  levy  of  a  tax  ia 
not  atrioti^  pursued  by  the  officers,  the  tax 
will  be  void,  and  cannot  be  enforced  by  a 
sale  of  the  property  upon  which  it  is  levied 
and  assessed.  Mayer  etc  v.  PcrUrt  79  D. 
686b  Thus  a  tax  assessed  by  assessors  not 
sworn  aa  reouired  by  law  is  illegaL  FirH 
Pariah  v.  /^Ise,  54  D.  765.  But  a  tax  ought 
not  to  be  rendered  invalid  by  mere  non-oom- 
plianoe  with  some  direction  of  a  statote,  not- 
withstanding which  the  tax  may  have  been 
entirely  just  and  equal,  or  by  any  objection 
which  does  not  go  to  the  very  groundwork  of 
the  tax.    MW*  t.  Oleason,  78 1>.  721. 

The  legislators  has  power  to  provide 
means  for  enforcement  and  collection  of 
taxes,  and  aa  a  meana  of  fixing  the  amount 
of  the  tax  it  mav  require  an  aaaessment; 
and  in  the  event  of  an  mformal  or  incorrect 
aaaesament,  may  as  well  prescribe  a  mode 
for  the  correction  thereof  as  to  prescribe  the 
form  thereof  in  the  first  instance.  People  v. 
SewTumr,  76  D.  521.* 

The  intontional*  omission  of  taxable  prop- 
erty by  the  assessor,  materially  affecting  the 
equality  of  taxation,  and  increasing  the  bur- 
den of  the  party  oom{|laining,  will  avoid  the 
tax;  but  the  unintentional  ominion  of  auch 
property  by  the  officer  attempting  in  good 
faitn  to  carry  out  the  requiaitions  of  the  law 
will  not    SniUh  v.  Smith,  88  D.  707. 

80.  The  Talnation.  —  Property  may  be 
taxed,  but  the  taxation  must  not  be  dispro- 
portionato  to  ito  valuaw  Stevene  v.  State,  35 
D.  72. 

The  provision  of  the  Missouri  oonstitation 
requiring  toxation  to  be  proportioned  to  value 
of  the  property  on  which  it  is  laid  is  only 
applicable  to  taxation  in  ito  usual,  ordinary, 
and  received  sense,  for  stete,  county,  city, 
and  town  purposes,  and  is  not  intended  to 
apply  to  local  assessmento  where  the  money 
raised  is  to  be  expended  on  the  property 
taxed.  Egyptian  Levee  Co.  v.  Hardin,  72  D. 
276. 

Property  should  be  assessed,  for  purposes 
of  taxation,  at  ito  nresent  valuer  and  not  at 
ito  prospective  value.  State  v.  liL  CenL 
B.  A  Co,,  79  D.  396. 

Railroad  property  should  be  assessed  ao- 
eording  to  ite  value  for  the  purposes  for 
which  it  is  constructed,  and  not  for  any 
other  purposes  to  which  it  might  be  applied. 
lb. 

In  ascertaining  the  present  value  of  rail* 
road  property,  an  important  element  is  the 
amount  of  net  profito,  if  the  property  is  de< 
voted  to  the  use  for  which  it  was  designed, 

*  Power  of  the  legislature  to  supply  defects  in 
sssessmeutB  of  taxes,  see  eztended  note,  76  D. 
627-687. 
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and  is  in  a  condition  to  produce  its  maximnm 
income;  bat  in  connection  with  this,  there 
•honld  be  considered  what  prudent  men 
would  give  for  the  property,  as  a  permanent 
investment,  with  a  view  to  present  and 
future  income.    lb. 

The  Indiana  constitution  does  not  require 
a  uniform  method  of  valuation  of  property 
for  taxation,  but  only  *'  such  regulations  as 
shall  secure  a  just  valuation  **;  and  in  de* 
termining  how  this  end  shall  be  secured,  the 
legislature  must  exercise  a  discretion,  and 
unless  the  method  adopted  be  dearly  in- 
adequate to  secure  the  result,  the  courts  can- 
not interfere.  Louisville  etc  B,  B.  Ca,  r. 
Stale,  87  D.  368. 

A  statute  providing  that  appraisers^  in 
estimating  the  value  of  a  railroad  for  pur- 
poses of  taxation,  shall  take  into  considera- 
tion the  location  of  the  road  for  business, 
the  competition  of  other  roads,  its  earnings^ 
etc.,  is  constitutional.     Tb, 

An  assessment  of  a  joint  tax  on  two  par- 
cels of  land  of  different  owners,  based  upon 
a  joint  valuation  thereof,  is  invalid.  JentUnge 
T.  CoUiiu,  96  D.  687. 

Such  an  assessment  creates  no  Han;  bat  an 
apportionment,  made  as  a .  formal  reassess- 
ment of  a  separate  parcel^  upon  a  separate 
▼aluation  thereof,  and  entered  on  the  asses- 
sor's list  and  recommitted  to  the  collector, 
does  create  a  lien  from  that  time  npon  saoh 
parcel.     lb. 

Where  one  makes  affidavit  that  his  in- 
debtedness exceeds  his  taxable  personal  prop- 
erty, and  it  appears  that  part  of  such 
indebtedness  is  a  demand  note  for  twenty- 
-five  thousand  dollars,  the  proceeds  of  which 
were  used  to  purchase  government  bonds 
which  were  pledged  as  collateral  thereto, 
mnd  it  does  not  appear  that  the  note  is  not  a 
just  debt,  the  assessors  must  allow  a  deduc- 
tion therefor,  although  the  transaction  may 
have  been  a  device  to  escape  taxation.  iVo- 
}>fe  V.  Byan,  42  R.  238. 

80.  Tax  lists,  assessmexit  rolls,  etc. 
— Failure  to  perfect  the  list  according  to 
the  convention  of  listers  invalidates  any  tax 
assessed  thereon.  Henrff  v.  SargeatU,  40  D. 
146. 

Under  the  California  revenue  act  of  1854, 
the  assessor  is  required  to  list  the  land  in 
the  name  of  the  owner,  when  known, 
whether  the  land  be  vacant  or  occupied.  IJf 
the  land  be  listed  to  the  owner,  nothing 
more  need  be  stated  by  the  assessor.  Mo$$ 
V,  Shear,  85  D.  94. 

Under  that  act,  the  assessor  must,  when 
the  owner  is  unknown  and  the  land  is  unoccu- 
pied, list  it  as  the  land  of  a  person  unknown, 
if  the  land  is  unoccupied  and  the  owner  un- 
known, both  of  these  facts  must  appear  in 
the  assessor's  list,  in  order  to  make  an  assess- 
ment to  an  unknown  owner  valid.  And  if 
the  land  be  listed  as  the  land  of  a  person  un- 
known, the  assessor  must  state  that  the  land 


is  so  listed  because  the  owner  Is  vnknowB 
and  the  land  is  unoooupied.    i& 

The  assessor  must,  when  the  owner  is  un- 
known, list  the  land,  if  occupied,  in  the 
name  of  the  occupant.  If  the  land  is  occu- 
pied and  the  owner  unknown,  both  of  these 
facts  must  appear,  in  the  list^  in  order  to  make 
an  assessment  to  the  ocoapant  valid.  Where 
the  land  is  occupied,  ignorance  of  the  true 
owner  is  a  condition  precedent  to  the  valid- 
ity of  an  assessment  against  an  occupant; 
and  if  the  land  be  listed  in  the  name  of  an 
occupant  who  is  not  the  owner,  it  must  be 
stated  by  the  assessor  to  have  been  so  listed 
because  the  owner  was  unknown  to  him.  lb. 

Where  a  single  sum  is  assessed  upon  an 
unincorporated  place,  the  treasurer's  warrant 
is  a  list  within  the  nieanine  of  the  statute, 
and  the  certificate  of  the  deputv  secretary 
upon  the  copy  of  it  returned  by  the  collector 
is.competent  evidence  of  the  time  of  filing 
and  return.  Welti  v.  Jackson  /.  M,  Co.,  flO 
D.  676. 

The  assessment  roll  need  not  be  signed, 
the  signature  of  the  assessor  to  his  certificate 
attached  thereto  is  sufficient.  Lacey  v.  Jkuie, 
66  D.  524. 

An  assessor's  certificate  to  a  township  as- 
sessment roll  is  fatally  defective  when  it 
states  that  the  assossora  have  estimated  the 
real  estate  at  a  sum  which,  for  the  purpose  of 
assessing,  they  believed  to  be  the  true  value 
thereof,  instead  of  at  what  they  believed  to 
be  the  true  cash  value  thereof,  as  required  by 
law;  and  a  sale  for  taxes  levied  on  the  basis 
of  such  assessment  roll  conveys  no  title  to 
the  purchaser.    Clark  v.  Cnme^  71  D.  776. 

What  the  law  requires  to  be  done  for  tiie 
protection  of  the  tax-payer  in  the  assessment 
and  collection  of  taxes  is  mandatory,  and 
cannot  be  regarded  as  merely  directory.    i& 

The  intentional  omission  of  taxable  prop* 
erty  of  a  city  from  an  assessment  nul 
invalidates  taxes  levied  thereon,  notwith- 
standing such  omission  is  made  by  the  asses- 
sor for  the  sole  purpose  of  giving  effect  to 
an  ordinance  passed  h}f  the  common  coandl 
of  the  city  in  good  faith,  under  the  honest 
belief  that  it  had  authority  to  exempt  such 
property  from  taxation,  for  the  purpose  of 
advancing  the  interests  of  the  city.  Hermif 
V.  Supei'visora,  82  D.  713. 

Unintentional  omissions  of  taxable  prop- 
erty from  the  assessment  roll,  arising  from 
accident,  mistakes  of  fact,  erroneous  com* 
putattous,  or  errors  of  judsment^  do  not  ne- 
cessarily vitiate  a  tax  levied  thereon,     /b. 

87.  Xqualization  of  assessments.  — 
Where  the  law  requires  the  board  of  super- 
visors, in  a  proper  case,  to  equalize  assess- 
ments, and  no  record  of  such  equalization 
exists,  the  presumption  is  that  no  cause  ex- 
isted requirmg  it.    Laeey  v.  Dame,  66  p.  524b 

An  assessment  was  made  and  entered  on 
the  assessor's  books  against  the  "Potomac 
Bridge  Company,**  when  the  true  corporate 
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name  wm  "The  Vii^uia  and  ManrUmd 
Bridge  Compeay  at  Shepherdstowii,  and 
the  company  knew  of  the  aMeasmenti  and 
did  not  appear  before  the  board  of  eommia- 
«ioner%  imoh  had  authority  to  determine 
eomplainti,  ete.*  of  pofsona  affgrieved  by  the 
▼alnation  cif  the  aBseeaor»  to  have  aacfa  error 
oovreeted,  or  for  any  parjiKMe,  Held^  that 
equity  oonld  not  interfere  in  behalf  of  ench 
corporation  to  relieve  it  from  the  payment  of 
the  tax  assessed.  0*liealr.  VirffkUa  Bridge 
Co.,  79  D.  669. 

88.  Proceedingi  to  enforce  ooUeo- 
tion,  generally.  ~  A  statute  authorizing 
suit  to  be  brouffht  for  unpaid  taxes  of  former 
years,  and  prohibiting  the  defendants  from 
setting  up  in  defense  any  informality  in  the 
levy  or  assessment  of  the  tax,  and  making 
duly  certified  copies  of  the  delinquent  tax 
list,  or  the  original  or  duplicate  assessment 
foUK  cTidenoe  of  the  delinquency  of  the 
property  assessed,  of  the  amount  of  taxes 
due  and  unpaid,  and  that  all  the  forms  of 
law  in  relation  to  the  levy  and  assessment 
bare  been  complied  with,  is  constitutional. 
PeofpU  ▼•  Sfynumr^  76  D.  521. 

A  complaint  averring  the  indebtedness  of 
defendant  for  taxes,  amount  thereof,  kind  of 
tax,  description  of  property  assessed,  and 
▼alue  thereof,  that  the  assessment  was  to 
defendant,  and  that  he  has  refused  to  pay 
the  same,  is  taffioient,  under  the  California 
act  of  1860,  to  put  upon  defendant  the  bur* 
den  of  showing  that  he  is  not  liable.     Jb* 

A  judgment  for  taxes  is  fatally  defective 
unless  the  amount  is  specified  in  dollars  and 
cents,  and  the  use  of  numerals,  without 
words,  marks,  or  <^aracters  to  indicate  for 
what  they  were  intended,  is  not  sufficient  to 
support  a  sale  thereunder.  Spphtger  v. 
AirAy,  76  D.  709;  Lawrena  ▼.  Fast,  71  D. 
S74. 

A  precept  on  a  judgment  for  taxes  is  not 
fatsify  detective^  it  seems,  or  at  least  it  may 
be  amended  so  as  to  conform  to  the  judg- 
ment^ where,  instead  of  specifying  the 
amonnt  in  dollars  and  cents,  numerals  are 
need,  without  words,  marks,  or  characters 
to  indicate  for  what  they  were  intended. 
Bppinger  v.  iTirfiy,  76  D.  709. 

A  judgment  for  taxes  will  not  support  a 
sale  and  deed,  where  the  amount  of  the  judg- 
ment varies  from  the  amount  for  which  the 
land  was  sold,  and  which  is  recited  in  the 
deed.    lb. 

The  record-book  of  judgments  for  taxes  is 
a  separate  and  independent  record,  under 
the  Ulinois  statute,  and  the  record  of  a  judg- 
ment therein  must  be  complete  in  itsen, 
without  reference  to  the  general  records  ii 
the  court    Lawrence  v.  Fast,  71  D.  274. 

Taxes  were  assessed  on  land  May  Ist;  the 
tax  bill  was  issued  to  the  collector  October 
let.  JBelfl,  that  the  taxes  were  an  encum- 
brance on  the  land  from  May  1,  1870l  Coehr 
nm  ▼•  Cfutid,  8  a.  296. 
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A  statute  authorised  ''the  county  judge 
of  the  Jefferson  County  court "  to  appoint  a 
collector  of  taxes.  Held,  that  the  appoint- 
ment might  be  by  parol,  and  need  not  be 
evidenced  by  any  record  or  other  writing. 
Hobe  V.  Field,  19  B.  68. 

A  collector  of  taxes  is  under  no  obligation 
to  give  a  receipt  for  taxes  [Mud  to  him,  ni^ess 
the  statute  expressly  rsqnires  it;  and  a  ens* 
tom  to  do  so  will  not  oind  him.  Stilee  v. 
Biteheock,  19  R.  121. 

89.  Additions  for  deUnquenoy.— The 
addition  of  ten  per  cent  to  all  taxes  beoom* 
ing  delinquent,  being  done  by  virtue  of  a 
statute  authorudng  such  addition,  cannot  be 
objected  to  as  excessive.  LaeeM  v.  Datfie,  66 
D.  624. 

A  statute  is  not  unconttitutional  becanse 
it  compels  a  property  owner  who  is  delin- 
quent in  the  payment  of  taxes,  if  sned,  to 
pay  costs,  and  a  percentage  by  way  of  attor- 
ney's fees,  in  addition  to  the  tax  assessed. 
People  T.  Seymour,  76  D.  621. 

40.  leauing  the  warrant.  —  A  tax- 
warrant  issued  by  de  /ado  trustees  of  a 
school  district,  and  regular  on  its  face,  is  a 
suflloient  protection  to  the  ooUeotor,  and  in 
trespass  against  him  for  a  seixnre  thereunder, 
evidence  showing  that  the  requirements  of 
the  statute,  as  to  notice,  eta,  in  the  proceed- 
ings for  the  organization  of  tiie  district  were 
not  complied  with,  is  inadmissible.  Reynolde 
V.  Moore,  24  D.  116. 

A  warrant  signed  by  two  school  trustees 
for  the  collection  of  a  tax  is  good,  and  the 
presence  of  the  third  trustee  at  the  previous 
proceedings  will  be  presumed  until  the  con- 
trary appears.    McCoy  v.  CurUoe,  24  D.  113. 

A  misrecital  in  the  warrant  for  oollecting  a 
tax  of  the  date  of  a  statute  under  which  tiie 
tax  was  levied  renders  \  oid  a  tax  sale  made 
thereunder,     ^roion  v.  Wright,  42  D.  481. 

The  abbreviation  '*est.,"  in  a  tax- warrant, 
will  be  construed  to  mean  estate.  Kingman 
V.  OUner,  46  D.  766. 

A  tax-warrant,  delivered  to  the  collector 
before  an  execution  delivered  to  the  sherifE^ 
but  not  levied  until  after  levy  under  the  ex- 
ecution, has  priority  over  it.  Eoana  v.  WaUh, 
32  R.  201. 

41.  liiabiUties  of  collectors.  —  A  tax 
collector  is  not  liable  for  any  irregularities 
antecedent  to  the  commitment  of  the  assess- 
ment to  him  for  collection,  his  warrant  being 
his  protection  against  all  illegality  but  his 
own.  Ford  v.  doughy  23  D.  613.  And  this, 
even  though  the  assessors  had  not  in  fact  any 
jurisdiction  over  the  person  they  assumed  t« 
tax.     NoweU  v.  Trtfrp,  14  R.  672. 

The  protection  that  the  law  affords  to  min- 
isterial officers  acting;  in  obedience  to  process 
fair  and  regular  on  its  face,  and  issued  from 
a  court  of  competent  jurisdiction,  is  extended 
to  collectors  of  taxes.  Sprague  v.  Birehard, 
60  D.  393. 

Such  collectors,  sued  for  acts  done  by  vir 
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tne  of  warrants  israed  to  tiiem,  need  not 
proTO  the  anthority  for  making  the  assess- 
ment, nor  show  the  regnlarity  and  legality 
of  the  proceedings  antecedent  to  the  issuing 
of  the  warrant.    lb, 

A  tax-warrant,  re^plir  on  ita  face,  al- 
though the  tax  is  Toid,  protects  the  officer 
in  replevin,  bnt  not  the  purchaser  of  the 
property  seized  and  sold.  Power  v,  Gnduhi, 
46  R.  652. 

Such  warrant,  regular  on  its  face,  will  not 
afford  the  collector  protection  in  an  action 
of  replevin  for  property  levied  upon  and 
taken  by  him  to  satisfy  unauthorised  taxes, 
although  it  would  protect  him  from  personal 
responsibility  as  a  trespasser  or  wrons-doer. 
Le  Bay  v.  Sad  Stxghaw  City  i?V,  100  D. 
162.  • 

Since  the  adoption  of  the  Louisiana  code 
in  1825,  no  mortgage  exists  in  that  state,  on 
behalf  of  tiie  state  or  a  parish,  on  the  prop- 
erty of  its  collecting  officers  for  taxes  col- 
lected and  unaccounted  for.  Polio$  Jury  v. 
Bow,  20  D.  294. 

A  purchase  bv  a  tax  collector  at  his  own 
sale  IS  not  absolutely  void,  but  voidable,  at 
the  option  of  the  owner  of  the  property. 
Pierce  t.  Benjamki,  26  D.  396. 

The  owner  s  riffht  to  maintain  trover  for 
goods  so  sold  is  doubtful,  where  he  has  not 
previously  elected  to  annul  the  sale  hv  a 
demand  of  the  property  or  otherwise.    lb. 

A  tax  collector  who  has  collected  money 
without  objection  from  tax-payers  must  ac- 
count to  the  town  therefor.  Inhabs,  qfOnmo 
V.  WedgevDOod,  69  D.  81.    . 

A  tax  collector  is  liable  for  a  ftdse  return 
of  nuUa  bontif  whereby  the  owner  of  a  mort- 
gage of  lands  is  compelled  to  redeem  from  a 
tax  sale.     Rayntford  v.  Phelpe,  S8  R.  189. 

In  an  action  of  trespass  against  a  tax 
collector  for  arrest  and  false  imprisonment, 
the  defendant  justified  under  a  warrant  from 
the  assessors  of  the  town.  Heldf  a  ^[ood 
defense,  although  the  plaintiff  was  not  liable 
to  taxation  by  the  aisessora.  Nowell  t. 
Tripp,  14  R.  672. 

A  tax  collector  whose  statutory  duty  was, 
after  selling  a  distress,  to  deduct  the  tax 
and  expense  of  sale,  and  restore  the  balance 
to  the  former  owner,  ajmlied  a  portion  of  the 
proceeds  in  payment  of  a  tax  already  paid, 
and  of  illegal  charges,  before  returning  the 
balance,  neld,  an  abuse  of  authority  which 
rendered  him  a  trespasser  ab  kudo,  CarUr  v. 
J//en,8R.420. 

42. and  their  soretiM.  —  A  parish 

loses  no  rights  asainst  the  sureties  of  its 
collecting  officers  by  a  failure  to  enjoin  an 
execution  issued  by  the  state  against  such 
officer  for  failure  to  account  for  taxes  col- 
lected.    Potice  Jury  v.  Haw,  20  D.  294. 

In  an  action  against  a  tax  collector  and 
his  sureties  on  his  official  bond,  for  not  pay- 
ins  over  moneys  received  for  taxes,  it  is  no 
defense  that  tho  meeting  at  whioh  ha  was 
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chosen  was  not  legal,'  or  that  the  bills  of  aa» 
sessment  were  defective  and  irregular,  or 
that  there  was  any  neglect  or  omission  of 
duty  on  the  part  of  the  assessors  or  other 
officers  of  the  town  oonoeminff  the  assess- 
ment    P<yrd  V.  CUmgh^  23  D.  618. 

The  collector  and  his  sureties  are  estopped 
by  a  recital  in  his  bond  that  he  was  "duly 
chosen  **  at  a  particular  meeting,  to  deny  the 
legality  of  the  meeting,  in  an  actioti  against 
them  on  such  bond.    Th, 

Sureties  on  the  official  bond  of  a  tax  col- 
lector are  not  liable  for  breaches  of  dnhr 
committed  by  the  same  individual  as  shertft 
Mo$$  V.  State,  47  D.  116. 

Sureties  on  a  tax  collector's  bond  are  li- 
able for  moneys  their  principal  ought  to  ao- 
count  for;  but  tiiey  should  not  suffer  from 
a  mistake  of  the  treasurer  in  passing  a  credit 
to  the  wrong  account.  Jnhabe,  qf  Onmo  ▼• 
Wedgewood,  69  D.  81. 

Appropriations  by  selectmen  of  the  towA 
of  moneys  collected  for  taxes  for  subsequent 
years,  to  make  up  a  deficiency  of  a  prior 
year  of  the  same  collector,  are  unauthonflsd, 
and  inequitable  as  respects  the  sureties  on 
the  oollector's  bonds  for  the  subsequent 
years,  and  the  sureties  on  the  bond  for  the 
first  year  remain  liable  for  the  deficiency. 
InhaJbiianU  etc,  t.  Stanley,  74  D.  001. 

A  surety  who  eigns  a  town  oollector^ 
bond  on  condition  that  it  shall  be  swned  by 
all  whoae  names  have  been  aeoepted  l^  the 
town  as  sureties,  otherwise  the  bond  should 
not  be  delivered,  will  not  be  liable  on  such 
bond,  if  all  do  not  sign  it,  unless  he  subse- 
quently waives  the  condition.  But  if  with- 
out  such  conditioa  he  signs  the  bond  to 
indemnify  the  town,  and  the  bond  is  left  to 
be  delivered  and  used  for  that  purpose,  and 
is  so  delivered,  he  will  be  bound,  notwith- 
standing he  may  have  expected  when  ho 
signed  it  that  all  whose  names  were  accepted 
by  the  town  would  become  sureties.  Imab- 
Uante  etc.  v.  Shaver,  79  D.  692. 

A  party  executing  an  instrument  ereatinf 
liability  is  ordinari^  presumed  to  know  its 
contents^  if  no  fraud  is  practiced  upon  him. 
lb. 

If  a  surety  signs  the  bond  of  a  ooDeetor 
after  erasure  of  cue  of  the  names  aooeptod 
as  sureties  by  the  town,  it  is  immaterial 
whether  he  Imew  of  such  erasure  or  not,  if 
he  did  not  annex  to  his  signing  the  condi- 
tion that  the  bond  was  not  to  oe  delivered 
until  all  those  accepted  by  the  town  should 
sian.    lb, 

Neglect  of  town  officers  to  enf oroe  the  ool- 
lection  of  taxes,  and  their  payment  over  1^ 
the  collector,  or  to  take  the  tax  biUs  from 
him,  does  not  release  the  sureties  on  his  offit 
cial  bond.    lb. 

Where  a  collector  for  two  successive  vesn 
proves  to  be  a  defaulter  at  the  end  of  tfao 
second  year,  he  had  the  right  at  tho  time  ha 
made  payments  to  the  town  to  have  nppn^ 
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priated  them  to  either  year;  if  he  then  failed 
to  hare  them  appropriated,  the  town  might 
have  had  them  appropriated  as  they  desii^; 
bnt  if  neither  party  made  any  appropriation, 
the  law  will  appropriate  snch  payments  to 
the  eldest  debts,  althongh  by  so  doing  the 
whole  deficit  he  made  to  fall  on  the  second 
year.    Hk 

Where  a  oollector  for  two  sneoesdve  years, 
and  the  sureties  en  his  bond  for  the  second 
Tear  ef  his  term  of  office,  are  sned  for  an  al* 
leged  default  of  such  collector,  it  rests  upon 
the  defendants  to  show  what  part  of  the 
deficit  belonged  to  each  year.    lb, 

A  county  collector,  owing  two  thousand 
ecTen  hundred  dollars  of  taxes  not  paid  over, 
concealed  about  four  thousand  five  hundred 
dollais  on  his  person,  and  set  out  mi  horse- 
back, unarmed,  from  his  residence,  to  go  to 
the  county  seat  to  pay  it  over.  On  the  way 
he  was  attacked  by  a  highway  robber,  and 
some  three  thousand  three  hundred  dollars 
was  taken  from  him.  Held,  that  he  was  neg- 
ligent in  carrying  more  than  the  amount  re* 
quired,  and  that  it  was  for  the  jury  to  ny 
whether  he  was  not  negligent  in  |(oing  un- 
armed; and  that^  being  negTigent,  his  sureties 
would  be  liable.    StaU  r.  Hautlon^  66  B.  59. 

IV.  8au  ov  Land  for  Non-patmbiit;  Tax 

TrrLEs. 

48.  Vaoonity  of  m  sale. — The  right 
to  sdl  property  for  taxes  is  founded  on  the 
non-payment  of  the  tax.  If  it  be  paid  before 
the  wt\%  the  lien  of  the  state  is  discharged, 
and  the  right  to  sell  no  longer  exists.  Wair 
hee  T.  Brown,  76  D.  421. 

44.  Notioa  to  owners  or  ocoupante. 
—  The  notice  of  tax  sale  required  bv  statute 
li  essential  to  the  yalidity  ol  the  sale.  Bid- 
weUy.  freM,88D.  56. 

The  notice  must  give  a  particular  and  oer- 
tmn  description  of  land  to  be  sold,  so  that 
the  owner  may  know  that  it  is  his  land,  and 
bidders  may  ascertain  its  locality  with  a 
view  to  the  regulation  of  their  bids.    lb, 

A  notice  of  tax  sale  headed  are  followss 
'^Auditor's  Offioe,  Ramsey  County,  Minne- 
sota, 8t  Paul,  December  8,  1862,*^  and  con- 
taining no  further  description  of  the  premises 
than  ae  "  Roberts  and  Kandairs  Addition, 
lot  II,  block  20,  lot  12,  block  20,"  and 
nowhere  describing  the  addition  or  lots  as 
being  in  any  particular  city  or  county,  is  in- 
sufficient,   lb. 

Where  the  notice  of  a  tax  sale  in  insuffi- 
cient, the  officer  has  no  authority  to  sell,  the 
sale  is  void,  and  the  purchaser  acquires  no 
title  and  ti^es  nothing  by  his  deed.    lb, 

A  description  in  a  notice  of  a  collector's  sale 
is  insufficient  if  it  merely  states  the  owner's 
name^  the  assessed  value,  and  that  it  is  situ- 
ated on  the  east  side  of  8outh  Street,  with- 
out desi^ating  the  dimensions  of  the  lot  or 
the  particular  part  of  the  street  on  which  it 
k  located.    Akxander  ▼.  WaUer,  50  D.  688. 


The  mortgagee^  being  the  legal  owner  of 
the  land  mortga^d,  is  the  person  to  whom 
notice  must  be  given  by  the  sheriff  of  a  levy 
and  sale  of  such  land  for  unpaid  taxea 
WhiMiurtftv.  OoAkW,  12  R.  665. 

46.  Advertising*  the  sale.  — Where  an 
advertisement  of  land  sold  for  taxes  did  not 
contain  the  description,  and  was  not  pub- 
lished for  the  length  of  time  required  by  taw, 
the  ta^title  is  invalid.  Luan  v.  Hunt,  46  D. 
216. 

Two  insufficient  advertisements  of  a  tax 
sale  cannot  be  coupled  together  so  as  to  make 
one  complete  legal  advertisement,  even 
thoueh  a  verbal  consent  thereto  is  given 
by  the  delinquent.    SecUes  ▼.  AMm,  &  D. 

Where  a  statute  requires  that  the  advert 
tisement  shall  be  published  in  a  newspaper 
"three  weeks  successivelv,"  and  after  the 
first  insertion  the  date  of  publication  is  so 
chaneed  that  the  advertisement  appears  on 
Tnesdav  instead  of  Saturday  of  the  respect- 
ive weeks,  —  held,  that  three  such  insertions 
were  a  sufficient  compliance  with  the  statute. 
Oau  V.  Bettom,  64  D.  847. 

The  advertisement  ef  sale  of  land  for 
taxes  need  not  be  posted  in  nuinoorporated 
place  which  is  not  mhabited.  WelU  v.  Jack' 
$onI.  M,  Co.,  90D.  575. 

46.  What  lands  may  bo  sold.  —  Land 
oannot  be  sold  for  taxes,  under  the  Alabama 
statute,  where  the  delinquent  owner  has 
goods  and  chattels  within  the  county. 
BtaU*  T.  AMa,  46  D.  269. 

The  sheriff  oannot  sell  an  undivided  part 
of  eertain  property  for  the  payment  of  taxes, 
but  he  must  sell  a  certain  portion  thereof, 
and  if  the  same  is  insufficient,  another  por- 
tion, until  sufficient  has  been  sold  topay  the 
same.    Mttedonough  v.  Slam,  20  D.  284. 

A  sale  of  land  as  unseated  land,  for  non- 
pavment  of  taxes,  for  a  number  of  years,  is 
valid,  if  the  statutory  requisites  are  com- 
plied with,  where  it  appears  that  the  land 
had  been  vacant  and  unoccupied  during  the 
whole  time  up  to  and  indndmg  the  time  of 
sale,  except  during  one  year,  for  which  taxes 
were  assessed,  when  a  mere  intruder  raised  a 
crop  on  part  of  it,  and  then  wholly  aban- 
doitod  it.     Diheman  v.  ParrUh,  47  D.  455. 

A  change  of  county  boundaries  after  land 
has  been  assessed  for  taxes  does  not  affect 
the  lien  of  the  tax  on  the  land;  and  the  col- 
lector of  the  old  county  has  power  to  sell  the 
land  to  enforce  the  lien,  where  the  land  falls 
into  another  county  by  reason  of  such  change. 
Mom  v.  Shear,  85  D.  94. 

47.  Bollingr  whole  traot  or  paroola. 
^  A  sale  by  the  sheriff  of  an  entire  tract  of 
land  for  taxes  on  the  whole,  when  a  tax  is 
due  for  a  part  only,  is  void,  /ones  t.  GVftso% 
7  D.  690.  . 

Tax  sales  of  certain  specified  quantities  el 
land,  supposed  to  embrace  the  whole  tracts 
will  not  support  a  conveyance  of  the  entixe 
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tract  whiob  fabseqaently  tanu  oat  to  be  of 
greater  extent.    BUghi  ▼.  Bankt^  17  D.  136. 

48.  Ck>ndiict  and  validity  of  the 
Bale.*  —  A  tftx  lale  is  not  yalid  nnlesi  all 
Babstantial  reqnirements  of  the  itatnte  are 
shown  to  haye  been  strictly  oomplied  with. 
Brown  y,  Wright,  42  D.  481;  Terrff  ▼. 
Bldghi,  16  D.  101;  ScaleB  y.  AMa,  46  D.  269; 
Dikeman  y.  Parriah,  47  D.  455;  De  WiU  y. 
Hays,  56  D.  352.  Therefore,  when  s«ch  sale 
is  made  within  the  eoart-housef  nnder  a 
statute  requiring  that  it  shall  take  place 
''before  the  court-house  door,**  it  is  yoid, 
and  passes  no  titleu  Bubof  y.  Buntamtmf  82 
D.  143. 

A  tax  sale  of  land  on  which  no  taxes  were 
due  oonyeys  no  title.  BUghi  y.  BankB,  17  D. 
136. 

A  sale  under  %JU  fiL  and  a  forced  sale  for 
taxes  do  not  difier,  except  as  to  the  mode 
and  period  of  adyertising,  and  the  form  of 
the  deed.     Maeiowmyh  y.  Biam,  20  D.  284. 

To  yalidate  a  tax  sale,  the  land  must  be 
properly  entered  on  the  tax  duplicate.  Per- 
hna  y.  imu,  86  D.  97. 

A  tax  duplicate  describing  the  land  as  be- 
ing in  "range  3,  township  13»  section  1, 
lots  8  and  9  K.  part,  one  hundred  acres," 
without  specifying  the  quantity  of  land  in 
each  lot,  is  not  sufficient  under  the  act  of 
February  3,  1835»  and  a  tax  sale  under  it  is 
▼Old.    lb, 

A  sale,  for  taxes,  of  land  of  non-residents 
must  appear  from  the  record  to  have  been 
made  to  the  highest  bidder.  Bean  y.  Thomp' 
ton.  49  D.  154. 

The  purchaser  under  a  collector's  sale 
must  show  affirmatiyely  and  poeitiyely  the 
regularity  of  the  proceedings  out  of  which 
the  sale  grows,  ana  the  existence  of  all  the 
prerequisites  upon  which  it  depends.  Ala> 
ander  y.  Waker^  50  D.  688;  PoOb  r.  Boie^  89 
J>.  773. 

A  sale  of  land  for  taxes,  after  sendee  of 
injunction  upon  the  oomminioners  who 
levied  the  tax,  enjoining  them  "from  collect- 
ing or  proceeding  to  collect"  the  tax  on 
such  lana,  is  irregular,  and  will  be  set  aside. 
Willianu  y.  Cammaek,  61  D.  508. 

A  sale  of  land  for  taxes,  part  of  which 
were  illegal,  is  void  in  an  aoikion  of  eject- 
ment^ where  the  validity  of  the  sale  depends 
upon  the  validity  of  the  tax  and  subsequent 
proceedings.  In  personal  actions  against  the 
collector  it  is  different.  If  the  illegal  part 
can  be  separated,  it  alone  is  rejected.  Zoeey 
y.  Dcaris,  66  D.  524. 

A  tax  sale,  to  be  valid,  need  not  extend  to 
the  interest  of  both  tenants  in  common.  One 
having  paid  his  share  of  the  tax,  the  interest 
of  the  other  maybe  sold  for  the  balance. 
Pcgne  v.  Donley,  68  D.  187. 

Under  the  Arkansas  theory  of  tax  sales, 
they  are  void  or  valid,  and  there  is  no  inter- 

*  See  note  on  the  effect  of  oomblnaiions  at  tax 
sales,  16 1>.  576,  577.  . 


mediate  ground.     WaUaee  v.  Brown,  76  IX 
421. 

A  tax  sale  Is  valid  if  substantially  made 
in  conformity  with  statutory  provisions.  lb, 

A  tax  sale  is  void  if  the  statute  is  not 
followed  in  any  matter  material  to  the  sale. 
Thus  if  the  sale  is  made  on  the  wron^  day; 
or  if  the  land  is  not  advertised;  or  if  it  is 
misdesoribed  in  the  advertisement;  or  if  no 
demand  is  made  of  the  resident  tax-pajr er 
for  the  taxes  ehaiged  upon  the  land  before 
sale,  etc     lb. 

A  tax  sale  is  void  where  lands  have  been 
sold  for  an  illegal  excess  of  five  per  oent  more 
than  the  amount  of  taxes  and  charges  for 
which  they  were  liable  to  be  sold.  SjunbaU 
v.  Ballard,  88  D.  705. 

The  power  of  a  tax  ooUeotor  to  make  sale 
of  real  estate  for  payment  of  taxes,  so  aa  to 
convey  a  valid  title  to  the  purchaser,  is  a 
specially  delesated  one,  and  must  be  strictly 
pursued.    PM  v.  J?ose,  89  D.  773. 

A  seriee  of  acts  preliminary  in  their  oharao- 
ter  are  required  by  law  to  precede  the  exeen- 
tion  of  the  power  of  a  tax  collector  to  make 
such  sale^  each  of  which  is  separate,  inde- 
pendent, and  essential;  and  if  any  one  ol 
them  be  wanting,  the  whole  proceeding  is 
defective  for  want  of  sufficient  authority 
to  support  it.    7&. 

A  clerk  at  an  anetion  sale  for  taxee  is  nol 
an  officer  making  or  controlling  the  sale^  and 
may  become  a  purchaaer  thereat  WeU»  y. 
Jackaon  L  U.  Co,,  90  D.  575. 

Charging  land  on  a  tax  list  in  the  name 
of  a  person  other  than  the  true  owner  in- 
validates the  tax  sale^  unless  the  land  be 
otherwise  correctly  described,  and  the  taxes 
be  due  and  unpaid  at  the  time  of  the  sale. 
Greve  v.  Coffin,  100  D.  229. 

49.  Form  and  sufdcleney  of  tho 
deed.  —  A  grant  of  power  includes  the 
usual  ordinary  and  necessary  means  for 
the  exerciM  of  the  power.  Bruce  v.  Bd^m* 
kr,  46  D.  447. 

Power  given  an  officer  to  sell  lands  for  da> 
linquent  taxes  includes,  by  implication,  the 
X>ower  to  make  a  conveyance  in  pursuance  of 
the  sale.     /& 

A  sale  for  taxes  made  by  a  public  offioer  is 
a  contract,  the  obligation  of  which  the  legis- 
lature cannot  impair,  by  repealing  that  por- 
tion of  the  statute  which  provides  that  the 
officer  making  the  sale  shall  execute  a  oon- 
veyanoe  in  pursuance  thereof.     lb. 

Custom  is  the  best  interpreter  of  the  law. 
A  comptroller's  deed  will  not  be  adjudged 
void  woen  in  tiie  form  sanctioned  by  long 
years  of  usage,  during  ^hich  many  recov- 
eries have  been  had  in  the  courts.  Bcutk  rf 
UUca  V.  Mersereau,  49  D.  189. 

A  comptroller's  deed  for  taxes  need  not  be 
technically  in  the  name  of  the  people  of  the 
state,  nor  need  it  state  the  year  in  whidi 
the  tax  was  assessed.    lb, 

A  tax  deed  is  not  void  beoanae  it  £mIs  ta 
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•how  that  everything  has  been  done  by  the 
••Beator,  eoanty  ooort^  derk,  and  eoUeotor 
that  the  law  requires.  Suoh  a  mle  would 
TioUte  the  statutory  regulations  oonoeming 
the  effect  of  tax  deeds,  and  the  principles  m 
interpretation  to  be  applied  to  them.  Pleos- 
SMte  V.  ScoU,  76  D.  403. 

A  tax  deed  shows  no  aetaal  Tiolation  of 
law  simply  because  it  appears  therefrom 
that  the  sale  was  made  on  the  first  day, 
«nd  not  upon  the  first  Monday,  of  Kovem- 
ber.    lb, 

A  tax  deed  need  not  contain  recitals  of  the 
▼arions  acts,  rsqnired  under  the  California 
reyenne  act  of  1854»  showing  a  complianoe 
on  the  part  of  the  revenue  officers  with  the 
■everal  conditions  of  the  statute,  ^ese 
acts  are  only  required  to  be  recited,  in  the 
certificate  of  purchase.  Their  omission  from 
the  deed  only  affects  the  question  of  prool 
If  inserted  in  the  deed,  they  are  prima  fade 
•▼idence;  but  if  not  inserted,  they  may  be 
proved  aliunde,    Mou  v.  iSAear,  85  D.  94. 

The  statate  requires  only  a  deed  of  con* 
veyanoe  in  fee-8imi>le  to  the  purchaser;  and 


ftnv  deed  is  sufficient  if,  according  to  the  j  Biaiiden,  26  D.  83. 


which  he  can  recover  in  an  action  of  eject- 
ment»  or  transfer  to  him  the  oonstructive 
possession  of  vacant  lands.  These  words  are 
m  the  nature  of  a  certificate  on  the  part  of 
the  officer  who  executes  the  deed  that  he 
has  examined  the  records  and  finds  the  facts 
to  be  as  stated  in  the  deed.  8taU  v.  Wmtu 
88  D.  689. 

A  county  treasurer  having  given  an  im- 
perfect tax  deed  which  does  not  pass  title 
may  afterward  of  his  own  motion  give  a 
second  and  corrected  deed.  McOrtadp  v. 
SexCon,  4  R.  214. 

60.  Its  Talidity  and  affect  as  evi- 
dsnoe.— 1.  Fa&fi^y.— The  validity  of  a  tax 
deed  iz  governed  by  the  law  In  effect  at  the 
time  of  the  sale,  though  this  has  been  altered 
before  the  execution  of  the  deed,  where,  in 
the  statute  working  the  change,  no  words 
are  to  be  found  extending  its  operations  to 
prior  sales.    Oarreit  v.  Wiqgin$^  90  D.  653. 

A  treasurer's  deed  definmg  the  qaantity, 
but  not  the  location,  of  part  of  a  tract  of 
land  sold  for  taxes,  is  valid,  and  the  grantee 
may  locate  such' part  for  himself.    Com  v. 


rules  of  the  common  law,  it  will  transfer 
the  title  of  the  former  owner,  and  vest  the 
estate  in  the  purchaser,  provided  it  recites 
the  power  unaer  which  it  was  made,  and  is 
accompanied  by  proof  that  the  law  was 
strictly  complied  with.     IK 

A  deed  of^land  sold  for  taxes,  described  as 
*'  ten  acres  and  one  half  of  lot  number  70, 
in  the  second  division  of  lots  in  said  Dan- 
bury,"  ii  void  for  uncertainty,  i^eos  ▼• 
Thovfupttm,  49  D.  154. 

A  tax  deed  is  properly  excluded  for  uncer- 
tainty in  description,  where  the  property 
is  therein  described  as  "  a  lot  on  Dnpont 
Street,  137  feet  and  6  inches  from  the  north* 
west  eomer  of  Washington  Street,  with  the 
improvements  thereon,  — 12  z  100.**  Koant 
▼.  Cannovan,  82  D.  738. 

The  description  of  property  in  the  deed 
must  must  be  certain  in  itself,  and  not 
such  as  to  rcquirs  evidence  aUunde  to  render 
it  certain,    /a 

A  register's  deed  upon  sale  of  land  for 
taxes  maybe  properly  rejected  as  evidence 
for  uncertainty  of  description;  notwithstand- 
ing the  statute  makes  it  frma  fade  evi- 
dence of  title  in  the  purchaser.  Alexander  v. 
Hichox,  86  D.  118. 

An  error  of  the  sheriff  in  neglecting  to 
affix  a  seal  to  a  deed  of  land  sold  for  taxes 
will  not  be  corrected  by  a  court  of  chan- 
cerjr,  tax  titles  being  purely  technical  as 
distinguished  from  meritorious  titles,  and 
depending  for  validity  upon  strict  compli- 
ance with  the  statute.  AlU$  v.  ffhickler,  85 
D.  406. 

The  omission  of  the  words  ''as  the  fact 
is,"  in  a  tax  deed,  where  their  insertion  is 
required  by  statute,  is  a  fatal  defect;  and  the 
deed  will  not  give  the  vendee  a  title  on 


A  subsequent  conveyance  of  the  residue 
to  the  same  grantee,  in  such  a  case,  supers 
sedes  the  necessity  of  an  election  as  to  the 
part  first  conveyed.    lb. 

The  antiquity  of  a  tax  deed,  if  no  posses- . 
sion  has  been  taken  under  it,  affords  no  pre- 
sumption in  favor  of  it.     Brawny,  Wright^ 
42  D.  481. 

The  deed  of  an  assessor  and  collector  of 
taxes  for  land  sold  for  non-payment  of  taxes 
is  a  "  deed  **  within  the  Texas  statute,  and 
may  be  relied  on  to  support  the  statute  of 
limitations.     Wofford  v.  McKmna^  76  D.  53. 

A  sale  of  land  by  the  comptroller  for  taxes 
which  have  in  fact  been  paid  to  the  collector 
is  of  no  validity,  and  the  deed  executed  pur- 
suant to  suoh  a  sale  conveys  no  title  to  the 
purchaser.     Jackson  v.  Iforae,  9  D.  225. 

A  comptroller's  deed  is  void  if  the  lands 
intended  to  be  conveyed  cannot  be  located 
from  tiie  description  given.  Bcmk  qf  Utica 
V.  Ifersereau,  49  D.  189. 

A  tax  deed  will  be  held  void  where  the 

description  is  so  uncertain  and  incomplete 

as  to  require  the  aid  of  extrinsic  evidence  to 

determine  the  boundaries  therein  mentioned. 

W(gord  V.  McKinna,  76  D.  53. 

Where  Umd  in  a  tax  deed  is  described  "  to 
commence  at  the  beginning  comer,  and  taken 
in  a  square,  if  it  will  admit  of  it,  out  of  said 
three  fourths  of  a  league  granted  to  W.  A.," 
the  description  is  uncertain  and  the  deed 
'  void.    lb. 

A  deed  void  on  its  face  for  uncertainty 
cannot  be  relied  on  to  support  the  plea  of 
the  statute  of  limitations  under  the  Texas 
statute,     lb. 

The  failure  to  recite  in  a  tax  deed  one  of 
the  requisites  to  a  valid  levy  of  the  tax, 
where  all  the  other  essential  requisites  are 
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■et  ontto  11  e?ideno0  b^  implioatum  that  the 
requirement  not  reeited  was  not  oomplied 
with.    Long  y.  BumeU,  81  D.  420. 

2.  Efed  a$  endenee.  —  A  Bberi£re  deed  of 
land  «old  for  tazee  is  inffieient  OTidenoe  of 
tit)')  in  ejectment  against  a  mere  intruder 
on  unseated  lands,  who  shows  no  better 
right,  where  title  has  been  proved  out  of 
the  commonwealth;  much  more  where  the 
purchaser  is  shown  to  have  taken  and  re- 
tained possession  under  bis  deed.  Dtkeman 
V.  Parrish,  47  D.  456. 

A  party  claiming  title  under  a  coUeotor's 
sale  tor  taxes  must  show  affirmatively  a 
compliance  with  every  substantial  require- 
ment of  the  law.  A  tax  collector's  deed  is 
not  even  prima /aeie  evidence  in  favor  of 
the  purchaser's  title,  but  must  be  sustained 
by  proof  of  extraneous  facts.  Lyon  t.  Bunt, 
46  D.  216. 

The  law,  by  making  tax  deeds  prima  fade 
evidence  of  regularity  of  all  proceedings  up 
to  their  date,  shifted  the  burden  of  proof 
frwm  the  holdei  of  the  title  to  the  adverse 
party.  To  invalidate  the  deed,  or  to  throw 
the  burden  upon  the  former,  the  latter  must 
show  irregularities  of  such  a  nature  as  to 
require  explanation  or  counter-proof;  they 
must  be  of  matters  which  are  peremptory, 
and  not  directory.  It  is  not  sufficient  to 
oast  a  general  doubt  over  the  title,  bnt  it  is 
necessary  to  point  out  some  specific  defect, 
or  raise  a  reasonable  presumption  against 
the  sufficiency  of  some  specific  act,  or  of  the 
non-performance  of  some  necessary  duty. 
Laeey  v.  Daow,  66  D.  624.  8.  P.,  Long  t. 
BumeU,  81  D.  420. 

A  tax  deed,  though  void  on  its  face,  is 
sufficient  to  show  color  of  title  in  the  grantee 
who  in  good  faith  took  possession  thereunder 
of  the  premises  conveyed,  and  claimed  to 
hold  them  as  against  the  real  owner,  and  is 
therefore  admissible  in  evidence  for  that 
purpose.    Mgeiion  v.  Bird,  70  D.  473. 

A  tax  deed  should  be  received  as  evidence 
of  title  where  the  only  objection  to  its  regu- 
larity is,  that  the  person  to  whom  the  land 
was  assessed  became  the  purchaser.  Bnt 
this  will  not  preclude  the  objecting  party 
from  afterwards  showing  that  the  purchaser 
occupied  such  a  position  as  required  him  to 
pay  the  taxes.     FlecuanU  ▼.  SeoU,  76  D.  403. 

A  tax  deed,  irrespective  of  its  irregularity 
or  goodness,  may  be  read  in  evidence  by  de- 
fendant, where  it  is  coupled  with  proof  of 
possession  that  would  be  sufficient  under  any 
statute  of  limitations  to  bar  an  action  for 
the  lands.    Ih. 

A  tax  deed  is  not  admissible  as  evidence 
of  title  without  proof  that  all  the  require- 
ments of  the  law  authorizing  its  execution 
have  been  complied  with.  Keane  v.  Coiuio- 
i»n,  82  D.  738. 

The  statute  making  »  tax  deed  prima 
fade  evidence  of  transfer  of  title  of  the  de- 
linquent can  apply  only  to  deeds  executed 


upon  a  sale  for  taxes  levied  subsequent  to  its 
enactment    Ih» 

The  Indiana  statute  prescribing  the  degree 
oi  credibility  to  be  attached  to  an  auditor's 
deed  of  land  sold  for  taxes,  and  its  recitals, 
does  not  preclude  the  introduction  of  evi- 
dence to  show  non-compliance  witii  positive 
statutory  requirements  in  reference  to  the 
steps  neoessaiy  to  vest  in  him  the  power  to 
s^     Wilton  T.  Lemon,  85  D.  471. 

A  statute  dedarinff  a  tax  deed  conclusive 
evidence  thst  all  of  the  essential  require- 
ments of  the  law  regulating  the  exercise  of 
the  taxing  power  were  complied  with  is  un- 
constitutionaL  MeOready  v.  Sexton,  4  R. 
214. 

61.  E£fect  of  recitals  in  tax  doed.^ 
A  recital  in  a  tax  deed  of  complianoe  wiiii 
statutory  requirements  is  not  even  prima 
fade  evidence  of  such  compliance,  nromn 
V.  Wright,  42  D.  481;  Jadteon  r.  Shepard,  17 
D.  502;  unless  made  so  b^  statute,  but  the 
burden  is  on  the  party  claiming  under  saoh 
deed  to  prove  by  other  evidence  full  compli- 
ance wita  the  requirements  of  the  statute. 
Worthing  v.  Web$ter,  71  D.  643. 

Such  recitals  are  not  evidence  against  tiie 
owner  of  propertv.  The  facts  must  be  es- 
tablished by  proof  aUrnde,  Folk  t.  Bote,  89 
D.  773. 

Under  a  statute  which  required  a  sale  of 
land  for  taxes  to  be  made  on  the  first  Mon- 
day in  the  month,  and  to  be  continued  from 
day  to  day  until  the  amount  has  been  real- 
ised, a  deed  which  recites  that  the  ssle  took 
place  on  the  11th  of  the  month  is  boI 
invalid,  nor  does  such  reci^  throw  the  bur- 
den of  proof  upon  the  defendant.  The  law 
may  have  been  oomplied  with,  and  it  is  fcr 
the  plaintiff  to  show  that  it  was  not.  Laeeg 
V.  DavU,  66  D.  624. 

62.  Kights  of  tho  pnrchaser.  —  I. 
Who  may  purchate*  *  —  A  partnership  to  pur- 
chase at  tax  sales  is  against  the  policy  of  the 
law,  is  a  fraud  on  the  owner,  and  the  pur- 
chaser cannot  ot)tain  an  available  title.  Dud' 
(^  V.  ZtU/e,  16  D.  675. 

A  tenant  in  possession,  who  is  under  obli- 
gation to  pa^  the  taxes,  cannot  acquire  titie 
to  the  premises  by  a  purchase  at  a  tax  sale 
made  in  his  own  name,  or  in  the  name  ^ 
another  person  for  his  benefit;  and  it  seems 
that  a  title  so  acquired  would  remain  void  in 
the  hands  of  a  bona  fide  pnrchaser  without 
notice.    BUske  ▼.  Houie,  15  D.  681. 

A  person  who  holds  a  defective  title  to 
property  may  perfect  the  same  b^  purchase 
at  tax  sale,  it  he  stands  in  no  relation  of  trust 
to,  and  is  implicated  in  no  fraud  against,  ths 
owner.     Coaat  v.  Oibeon,  67  D.  454. 

The  fact  that  lands  are  assessed  to  and 
sold  in  the  name  of  a  particular  person  does 
not  preclude  his  purchase  of  them  at  a  tax 
sale,  and  acquiring  title  theretc^  if  the  taxes 

*se«  uote  ou  who  msj  purchase  at 
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fllegally  MseMed  to  him,  and  he  !b  on- 
der  no  legal  oblintion  to  pay  them.  P/eoe- 
emte  ▼.  8€oU,  76  D.  401 

Neither  a  tenant  in  oommen  nor  a  mort- 
gagee oan  aeqiiire  a  tax  title  and  let  it  np  as 
ai^inat  his  eo-tenant  or  mortgagor,  as  a  gen* 
eial  rule;  but  a  porohaeer  w  land  at  a  tax 
aalo^  nnder  the  Gaufomia  atatAe  providing 
for  the  oolleetion  of  delinquent  tazea  in  Sac- 
ramento^ !■  entitled  to  a  writ  of  aasiatanoe  to 
obtain  poaieseion  of  the  prenusea,  notwith- 
■tuiding  the  exutenoe  of  each  relation.  MUU 
▼.  nfay,  83  D.  74. 

One  who  ia  nnder  no  legal  or  moral  obllga* 
tion  to  pay  taxes  is  not  prednded  from  pur- 
ehasing  at  the  tax  sale^  althon^  in  posiession 
at  the  time  the  assessment  wss  made^  or 
when  the  land  was  sold.  Mom  v.  Shears  85 
D.  94. 

One  who  enters  upon  and  ooonpies  land  ss 
A  mere  intruder  is  under  no  obligation  to 

Ey  the  taxes,  and  may  aoqnire  title  to  the 
id  nnder  a  tax  deed  adverse  to  the  former 
owner  er  his  grantees.  Link  t.  Doer/er^  24 
IL417. 

2.  Bighti  and  BaUBUea  qf  purehMer.^  The 
owner  of  land  incurs  no  forfeiture  by  permit- 
ting hii  land  to  be  sold  for  taxes  in  a  manner 
not  according  to  law.  The  purchaser  at  a 
tax  sale  is  bound  to  see  that  all  of  the  essen- 
tia] requirements  of  the  law  have  been  per* 
formed  before  he  can  acquire  title.  Conway 
T.  Ca62e,  87  D.  240;  Jackatm  ▼.  Shepard^  17 
D.  502;  GarreU  ▼.  Wiggme,  30  D.  853. 

The  record  made  by  the  officer  of  the 
quantity  of  land  sold  by  him  for  taxes  pre- 
vails over  the  certificate  given  to  the  pur- 
chaser.   BUgki  ▼.  Banks,  17  D.  136. 

The  ouantity  certified  by  the  officer  to  have 
been  sold  by  htm  is  frima  fade  correct.    lb. 

A  sheriff's  deed  to  land,  made  several 
▼ears  after  a  sale  on  tax  execution,  relates 
back  to  the  date  thereof,  so  as  to  protect  a 
pordiaser  who  hss  taken  possession  before 
the  execution  of  the  deed,  but  after  the  sale. 
£mgman  ▼.  Olover^  45  D.  758. 

A  mistake  of  a  treasurer  who  told  com* 
plainant's  agent  that  no  taxes  had  been  as- 
sessed sgainst  his  land,  by  which  he  allowed 
the  same  to  be  sold  for  delinqnent  taxes, 
cannot  0|perate  to  invalidate  a  decree  vesting 
the  title  in  the  purchaser,  unless  some  ool- 
faUion  er  fraudulent  combination  between 
tlio  trsasarsr  and  the  purchaser  can  be 
shown.    MoOakm  ▼.  Carr,  71  D.  421. 

The  el^jeotion  that  property  was  assessed 
in  a  wrong  name  comes  too  fate  after  a  de- 
eras  has  besB  entered  establishing  title 
thtrsto  ia  a  porohaser  at  a  sale  thereof  for 
delinqasnft  taxes.    lb. 

Bvsfy  pozehaser  at  tax  sale  takes  his  deed 
snbjeet  to  a  condition  that  the  tax  has  not 
beenpaidi  and  if  his  title  is  defeated,  he  must 
look  to  tiie  goremment  for  that  relief  which 
such  a  osss  may  requiro^  Wallaoo  ▼•  Brown^ 
78  D.  42L 
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Claims  of  estates  or  interests  in  real  prop* 
erty  adverse  to  the  occupant  are  the  onfy 
matters  within  the  purview  of  the  Minne* 
sota  ststnte  allowing  an  action  to  be  brought 
by  the  party  in  possession  of  real  estate,  or 
by  his  tenant,  against  any  person  claimins  an 
adverse  estate  or  interest  therein,  and  a  lien 
acquired  through  a  tax  sale  is  not  a  proper 
subject  for  adjudication  in  an  action  bronsht 
under  such  statute.  It  must  be  enforced  in 
a  separate  action.    Bidwelly,  Webb,  SB  D.  56. 

Defendant^  in  an  action  by  a  tax-title 
claimant,  must  make  the  deposit  required  by 
chapter  22,  Wisconsin  Laws  of  1859,  in  cer- 
tain cases,  or  show  conditions  of  the  act  in 
which  a  deposit  is  not  required,  or  that  the 
taxes  are  unjust  and  void  in  equity.  Smith 
V.  SmUh,  88  D.  707. 

In  an  action  by  a  tax-title  claimant,  it  is 
not  sufficient  that  defendant's  answer  alleges 
such  deposit;  but  it  must  be  proved,  and 
there  must  be  a  finding  of  the  fact,  to  sus- 
tain a  judgment  for  the  defendaniL   lb, 

8.  Com^eUbig  executkm  qfdeed,~^When  a 
tax  deed,  fataUy  defective  in  form,  has  been 
issued  to  the  owner  of  a  valid  certificate  of  a 
sale  of  lands  for  taxes,  he  may,  though  he 
has  never  been  in  actual  possession  of  the 
land,  compel  the  derk  of  the  county  board  of 
supervisors,  by  mandammi,  to  execute  to  him 
a  proper  deed.  SCaU  v.  Winn,  88  D.  689. 
;  Such  clerk  cannot  refuse  to  execute  a 
proper  deed  on  the  sround  that  the  certifi- 
cates of  sale  of  said  hud,  which  were  issued 
to  the  county,  had  no  other  proof  of  assign* 
ment  than  an  indorsement  of  the  name  and 
official  title  of  the  person  who  was  clerk  at 
the  time  of  such  alleged  assignment,  where 
such  officer  was  authorized  by  the  supervi- 
sors to  assign  such  certificates.     /6. 

Such  clerk  cannot  refuse  to  execute  a 
proper  deed  on  the  ground  that  such  certifi- 
cate is  defective  in  omitting  the  words  "  ac- 
cording to  the  facts,**  or  that,  after  being 
assigned  in  blank,  it  was  transferred  toa  town 
or  city  which  had  no  power  to  purchase  or 
sell  such  certificates,  and  was  received  by 
the  plaintiff  from  such  town  or  city.  It  Is 
doubtful  whether  these  objections  would  be 
good  if  taken  by  one  who  had  a  right  to  in- 
sist upon  tiiem;  but  the  clerk  cannot  raise 
them,  especially  after  he  has  received  and 
canceled  the  certificate.    lb. 

Such  clerk,  upon  presentation  to  him  of 
the  holder'a  certificate  of  purchase  of  lands 
sold  for  taxes,  shall  execute  in  the  name  of 
his  county,  as  clerk,  a  deed.  If  the  certificate 
has  been  assigned,  the  assignment  is  to  be 
presented  with  it.  His  duty  is  simply  to  re* 
ceive  the  certificate  and  assignment,  and 
make  the  deed  to  the  holder.  He  is  not  to 
inquire  through  whose  hands  the  certificate 
has  passed.  But  the  only  assignments 
wldch  he  is  required  to  take  any  notice  of 
are  such  as  are  on  the  back  of  or  attached  to 
the  certificate.    lb. 
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foundation  of  aU  subBoqaent  proooadinga. 
It  18  only  the  intermediate  proceedings,  if 
any,  that  can  be  presumed  in  such  cases,  lh» 
A  tax  deed  is  conclusive  against  an  in- 
tmder  without  color  of  title.  Wheeler  t. 
Winn,  91  D.  186. 


A  ^tdaim  deed  from  a  purchaser  of  land 
sold  at  tax  sale  is  not  such  assignment  of 
the  certificate  of  purchase  as  to  anthorise  the 
elerk  of  the  board  of  supervisory  nnder  the 
'Wisconsin  statute,  to  issue  a  deed  from 
the  ooonty  to  tiie  grantee  in  anoh  quitdlaim 
deed.    lb, 

68.  What  title  jpassM.—  A  partjr  who 
slaims  title  to  land  listed  for  taxation  in  his 
name  cannot  enlarge  his  interest  therein  by 
permitting  it  to  bo  sold  for  taxes  and  pjUT' 
chasing  it  himself  either  directly  or  mdi- 
rectly.  Pleaaanta  ▼.  SooO,  76  D.  403;  Moee 
T.  Shear,  85  D.  94. 

A  purchase  at  tax  sale  by  a  part  owner 
who  is  liable  for  the  tax  does  not  strengthen 
his  title.  Chateau  ▼.  Jonea,  50  D.  46a  3.  P., 
Wiltard  ▼.  Strong,  89  D.  240. 

Snccessive  purciiases  of  the  same  property, 
at  dififerent  sales  thereof,  for  delinquent 
taxds»  do  not  operate  to  strengthen  the  title 
first  acquired.     Laeejf  ▼.  Davis,  66  D.  524. 

Apurchaser  with  the  record  before  him  that 
the  collector  was  *'  sworn  into  office  "  takes 
titie  subject  to  the  same  rights  as  regards 
the  record  as  had  existed  with  respect  to 
former  owners.    Ca»$  ▼.  BeUowe,  641).  847. 

One  in  possession  of  property  as  a  tres- 
passer, or  nnder  color  of  title,  by  suffering 
the  same  to  be  sold  for  taxes  and  becoming  a 
purchaser  at  such  sale,  acquires  no  additional 
title.  Every  act  of  his  which  is  in  obedience 
to  a  law  imposing  such  bnrden  upon  the  land 
must  be  regards  as  done  by  him  by  reason 
of  his  own  claim  of  titie,  and  in  protection 
thereof;  and  he  cannot  the#by  acquire  a  new 
or  superior  titie,  as  every  such  act  is  deemed 
to  be  subordinate  to  his  own  titie.  That 
such  taxes  were  a  lien  upon  the  land  at  the 
time  of  his  entry  thereon  makes  no  differ* 
ence,  nor  does  it  matter  in  whose  name  the 

Sroper^  was  assessed.  Laceif  ▼.  Danie^  66 
L524. 

A  claimant  under  a  tax  titie  whose  titie 
has  been  eetablished  by  decree  entered  upon 
default  of  the  former  owner  must  prove  tnat 
aU  tibe  requisites  of  the  law  have  oeen  com- 
plied with;  and  unless  the  steps  which  the 
Uw  requires  to  be  taken  have  Men  regularly 
pursucwl,  the  court  has  no  jurisdiction,  under 
the  law,  to  divest  a  party  of  his  property, 
and  vest  it  in  the  state  or  another  person. 
McOahen  v.  Carr,  71  D.  421. 

Payment  of  taxes  by  the  grantee  in  a  tax 
deed  for  a  portion  of  the  time  he  was  in  pos- 
session under  such  deed  is  not  of  itseU,  dis- 
connected with  other  circumstances,  evidence 
that  the  owner  has  abandoned  the  property. 
Keane  v.  Cannoifan,  82  D.  788. 

The  presumption  in  favor  of  a  tax  deed 
from  lapse  of  time  since  its  execution,  and 
the  possession  of  the  grantee  under  it,  can 
be  indulged  only  in  favor  of  acts  between 
the  assessment  and  the  execution  of  the  tax 
deed;  but  no  presumption  can  be  indulged 
in  favor  cl  the  assessment  itself,  which  is  the 


A  party  olaiming  under  a  tax  deed  must 
show  that  thi  land  had  not  been  redeemed 
when  such  deed  was  made,  before  it  can  bo 
received  as  prima  fade  evidenoe  of  titie,  un- 
der the  Minnesota  statute.  Oreve  v.  Oqffim, 
100  D.  229. 

64.  What  will  defeat  a  tax  titla.  ^ 
The  operation  of  a  tax  deed  may  be  defeated 
by  showing  that  the  taxes  were  paid  before 
the  sale,  or  that  no  proper  notice  to  redeem 
was  given  to  the  occupsnt  of  the  premiMS. 
BatJkqfUtieay.Jiereeream,4lir).m.  8.T^ 
WaUaee  v.  Brown,  76  D.  421. 

A  suit  for  recovery  of  lands  sold  for  taxei^ 
except  in  oases  where  the  taxes  have  been 
paid  or  the  lands  redeemed  according  to  law. 
must  by  the  Wisconsin  statute  be  oonunenced 
within  three  years  from  the  time  of  reccnd- 
ing  the  tax  deed  of  sale,  and  cannot  be  com- 
menced thereafter*  Bdgertom  v.  And,  70  D. 
i47a 

.  Lapse  of  time  will  not  afford  presumptive 
evidence  of  regularity  of  a  tax  sals,  if  the  pur* 
chaser  and  those  claiming  under  him  have 
had  no  posssssion  under  the  deed.  But  sa 
ancient  deed  and  its  redtali^  together  with 
snbseauent,  long-oontinned,  and  uninter- 
mptea  possession,  are  evidence  from  which 
compliance  with  a  statute  in  regard  to  tax 
sales  may  be  presumed,  and  the  question 
thereon  is  one  for  the  Jury,  upon  all  t^  evi- 
denoe in  the  case.  WortJiing  r.  Webeter.  71 
D.  543. 

A  city  being  owner  of  land  assessed  aad 
sold  for  taxee  as  the  land  cl  another,  by  its 
■officers,  without  authority,  is  not  eetopped 
to  deny  regularity  and  validity  of  the  pro- 
ceedings by  which  thepuroiiaserdaims  title. 
St  Louie  V.  Cforman,  77  D.  586. 

The  owner  can  maintain  suit  to  cancel  a 
tax  deed  to  his  premises,  where  they  have 
been  sold  for  an  illegal  excess  above  the 
amount  of  taxes  for  which  they  were  liable^ 
by  tendering  the  amount  for  which  they 
should  have  been  sold,  with  interest  at  seven 
per  cent     KtmbaU  v.  Ballard,  88  D.  705. 

The  fact  that  a  party  sets  upadaim  under 
a  conveyance  from  a  certain  person  does  not 
prevent  him  from  also  setting  up  a  tax  titie, 
if  he  has  acquired  such,  nor  fnmi  relyiuff 
upon  mere  possession.  Welle  v.  Jaehon  f, 
M,  Co.,  90  D.  575. 

66.  OoxLfirmatioii.  —  Proceedings  for 
confirmation  of  a  tax  titie  are  in  the  nature 
of  a  bill  of  peace,  and  are  governed  by  tiie 
ordinary  rules  of  chancery  practice.  All 
evidence  resting  in  parol  must  be  presented 
in  the  form  of  written  depositions,  unless  dis- 
pensed with.     Payne  v.  Jkmkjf,  68  D.  187. 

Though  a  sale  of  land  after  owner's  pay- 
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ment  6t  tezat  thereon  Is  void,  yet  after  de- 
ereedf  oonfirmatioii,  where  the  ooart  is  thown 
to  have  juriadictioii,  the  owner  will  not  be 
permitted,  in  a  collateral  proceeding,  to 
prore  the  payment.  Anv  other  oonstmction 
would  take  from  the  jnagment  that  concln- 
riveness  which  the  law  expressly  says  shall 
be  given  to  iti  As  the  non-payment  is  the 
essential  fact  npon  which  the  power  to  sell 
rests,  the  decree  necessarily  includes  within 
it  the  finding  of  that  fact.  WaUcieeY,  Brown^ 
76  D.  421. 

Errors  and  irregularities  in  a  tax  sale  are 
cured  where  the  purchaser  obtains  a  decree 
under  a  statute  confirming  the  sale,  if  there 
was  no  fraud  in  procurins  the  decree,    lb, 

66.  Bedmnption  from  tax  sales, 
generally. — A  purchaser  at  tax  sale  ac- 
quires the  legal  title  to  the  land,  subject  to 
redemption  by  the  owner,  or  some  one  having 
an  opposing  interest  therein;  but  persons 
havinjs  no  right  or  interest  in  the  land  can- 
not divest  such  purchaser  of  his  interest  by 
redemption,  nor  can  the  owner  avail  himself 
of  a  redemption  made  by  a  third  person 
haviuff  no  interest  in  the  land,  so  as  to  di- 
vest tne  title  of  the  purchaser  at  the  tax 
sale.    BymgUm  v.  Bookwalter^  74  B.  279. 

In  proceedings  for  the  foreclosure  of  the 
equity  of  redemption  under  a  tax  deed,  if  a 
party  claiming  title  to  the  land  is  on  his 
own  motion  admitted  a  party  defendant, 
such  admission  to  defend  does  not  deter- 
mine his  title;  and  when  he  properly  sets 
up  his  claim  to  the  land  in  his  answer,  the 
putintiff  may  take  issue  thereon.    /&. 

A  certificate  of  redemption  of  a  county 
treasurer  is  not  conclusive  evidence  of  the 
amount  to  be  paid  for  redemption  in  a  pro- 
ceeding to  foreclose  the  equity  of  rederap* 
tion  under  a  tax  deed;  and  further  evidence 
is  admissible  to  show  the  payment  of  subse- 
quent taxes  by  plainti£^  that  there  were 
still  unpaid  costs  m  the  action,  and  the  like. 
lb. 

Redemption  of  land  is  not  invalidated  by 
failure  of  the  county  treasurer  to  enter  a 
memorandum  of  the  redemption  in  the  list 
of  tax  sales.  The  party  redeeming  cannot 
be  held  responsible  for  the  omission  of  the 
officer,    lb. 

In  order  to  avoid  costs  in  an  action  by 
minors  to  redeem  from  a  tax  sale,  tender  of 
tiie  amount  due  the  defendant  for  taxes 
paid,  and  that  the  tender  has  been  kept 

food,  should  be  shown.    Curl  v.  Watmm,  95 
^.763. 

In  a  proceeding  to  redeem  from  tax  sales, 
it  was  found  that  one  of  the  sales  was  in- 
valid, while  the  others  were  valid.  Held^ 
that  the  plaintiff  should  pay  the  amount  of 
legal  taxes  paid  by  the  defendant,  with  in- 
terest thereon  at  six  per  cent,  nnder  the 
invalid  sale,  and  tiie  statute  penalty  and 
interest  upon  the  valid  sales,  and  also  the 
eubeequent  taxes  paid  by  the  defendant,   lb. 
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The  owner  of  any  interest  in  real  estate 
subject  to  redemption  from  tax  sale  may  re- 
deem the  whole  property,  and  the  purchaser 
may  require  him  to  redeem  the  whole,  if 
any.    lb. 

67.  Tima  to  redeem.  — A  purchaser  at 
tax  sale  to  whom  the  owner  tenders  the 
amount  of  his  bid,  with  twenty-five  per 
cent  interest,  for  an  assignment  of  the  cer- 
tificate of  sale,  and  who  orally  agrees  te 
make  such  assignment  to  the  owner  within 
a  few  days  and  receive  the  money,  but  in 
fact  obtains  a  deed  from  the  auditor-f^eneral 
after  the  owner,  relying  upon  this  promise, 
has  allowed  the  time  for  redemption  to  ex- 
pire, and  refases,  upon  tender  of  the  amount 
of  his  bid,  with  interest  and  charges,  to 
convey  to  the  owner,  is  guilty  of  a  fraud 
upon  the  owner,  cannot  avail  himself  of  the 
statute  of  frauds  as  a  defense,  and  will  be 
compelled  by  equity  to  convey  to  the  owner. 
LcAng  V.  McKee.  87  D.  788. 

68.  Who  entitled  to  redemDtion 
money.  —  A  purchaser  at  a  tax  sale  ac- 
quires an  equitable  interest  in  the  lands 
sold;  and  if  they  are  conveyed  by  him 
before  the  time  for  redemption  expires,  his 
grantee  .acquires  such  equitable  interest, 
and  a  right  to  the  redemption  money,  if  the 
lands  are  redeemed,  as  completely  oetween 
the  parties  as  by  an  assignment  of  the  cer- 
tificate of  purchase.  Hcovil  v.  KeiMM,  95  D. 
416. 

But  if  the  purchaser  should  convey  eoeh 
premises  to  one  person,  and  assign  the  oer- 
tificate  to  another,  both  being  innocent  pur- 
chasers, the  holder  of  the  certificate  mi^ht^ 
with  some  reason,  insist  on  a  superior  nghl 
to  the  redemption  money,    lb. 

Where  K.,  a  purchaser  at  a  tax  sale,  con- 
voyed the  lands  to  C,  a  married  woman, 
who,  without  her  husband  joinins  in  the 
deed,  conveyed  them  to  8.,  and  the  prom- 
ises were  redeemed,  the  redemption  money 
beiuff  paid  to  K.,  —  held^  that  S.  took  noth- 
ing by  such  conveyance,  and  that  a  suit  to 
recover  the  redemption  money  from  K. 
should  have  been  brought  by  C.  and  hei 
husband,    lb. 

y.  RxxxBiss  lOH  Illegal  Tazatiov. 

69.  In  general  ~  After  a  party  has 
been,  by  decree,  divested  of  his  title  to  land 
sold  for  delinquent  taxes .  of  one  year,  he 
cannot  have  such  decree  set  aside  because- 
he  has  paid  the  taxes  for  other  and  succeed- 
ing  years.    McOaJien  v.  Carr,  71  D.  421. 

A  property  owner  must  seek  relief  against 
the  improper  exercise  of  the  power  of  taxa- 
tion in  the  manner  pointed  out  by  statute. 
If  he  fails  to  do  so,  he  most  present  a  very 
strong  case  to  get  relief  in  eouity,  if  indeed 
he  can  be  relieved  at  all  O'rfecU  v.  Virffhua 
Bridge  Co.,  79  D.  669. 

One  seeking  relief  against  certain  illegal 
taxes  levied  on  his  property  must  pay  Sie 
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legal  taxes  levied  thereon  before  he  is  enti- 
Ued  to  relief  asainst  the  iU^Sf^  taxes.  Her- 
»ey  ▼.  Board  (ifSuperviaora,  §2  D.  713. 

The  owners  of  taxable  oroperty  can  main* 
tain  a  snit  to  annul  illegal  acts  of  municipal 
officers  when  such  acts  will  increase  the 
municipal  taxes,  and  the  state  is  not  a  neces- 
sary puty.  Neurmeyer  v.  Missouri  etc  JR.  B. 
Cfo.,  14  R.  394. 

A  bUl  was  filed  by  tax-payen  of  a  county 
en  behalf  of  themselTes  and  all  other  tax- 
payers, to  set  aside  an  order  of  the  county 
court  making  a  subscription  on  behalf  of  the 
county  to  the  capital  stock  of  a  railroad, 
and  to  have  the  same  declared  null  and  void 
on  the  ground  that  it  was  illegal.  Held, 
that  there  was  no  defect  of  parties.    lb, 

60.  Abatement  or  deiauction. ->  The 
tax  imposed  by  the  Massachusetts  statute  of 
1865,  cnapter  283,  on  corporations  chartered 
by  the  commonwealth,  or  organized  under 
its  general  laws  for  purptises  of  business  or 

Erofit,  and  having  a  capital  stock  divided 
ito  shares,  was  a  tax  on  their  franchises, 
and  not  on  their  property;  and  it  is  no  rea- 
son for  the  abatement  of  anv  portion  of  »noh 
a  tax,  thal^  in  computing  toe  market  value 
of  the  capital  stock  of  a  corporation  as  the 
true  value  of  its  corporate  franchise,  the  tax 
commissioner  omitted  to  make  any  deduc- 
tion for  a  portion  of  its  property  invested  in 
United  States  bonds,  which  are  exempt 
from  taxation  by  any  state.  Manufacturers' 
I.  Co.  V.  Loud,  96  D.  V16. 

61.  ▲ction  i6  recover  back.  —  1.  Oenr 
eraUp,*  —  Where  personal  property  is  taken 
by  a  collector  in  satisfaction  of  an  illegal 
tax,  and  sold,  and  the  avails  paid  to  the 
town,  the  owner  may  recover  back  the  money 
in  an  action  of  eusumpsU  against  the  town 
BaUey  V.  Toum  qfOotJten,  87  D.  191. 

A  party  cannot  recover  city  taxes  paid  b^ 
him  for  ten  consecutive  years  through  an  a(- 
leffed  mistake  of  law,  especially  where  he 
helped  to  impose  the  tax,  and  otherwise  rat- 
ified it,  and  was  under  an  honorary  obliga- 
tion to  his  fellow-citixens,  who  therefore 
paid  their  portions  of  it,  to  contribute  his 
■hare  of  the  self-imposed  burden.  Hubbard 
▼.  CfUg  qfHiekmaju  96  B.  297. 

The  payment  of  a  municipal  tax  to  one 
having  tormal  authority  to  coUect  it  is  inyol- 
untary,  and  if  the  tax  is  illegal  the  amount 
paid  may  be  recovered  back.  TuUle  v.  £hh 
erett,  24  R.  622. 

2.  Voluntary  pajfrnerUs. -^lAoney  YolaniA'' 
rily  paid  on  an  unconstitutional  assessment 
of  taxes  cannot  be  recovered  from  the  sher- 
iff,  especially  after  he  has  paid  it  into  the 
treasury.     Diddns  v.  Jones,  27  D.  488. 

Taxes  collected  under  a  state  statute  which 
is  afterward  declared  unconstitutional  can* 
not  be  recovered  back,  if  no  protest  or  ob- 

*  Action  for  moDcy  had  and  received,  to  re- 
cover money  paid  as  taxes,  ses  note,  22  A.  61i>- 
ttL 


jection  is  made  against  the  payment  of  sach 
taxes.  Taylor  v.  Board  of  Health,  72  D. 
724. 

Pavment  of  taxes  extinguishes  them,  and 
a  voluntary  second  payment,  b^  another, 
amounts  to  a  gratuity  to  the  taxing  power, 
Morrison  v.  Kelly,  74  D.  169. 

Where  an  assessment  has  been  set  aside 
by  a  court,  one  who  has  paid  it^  though  vol- 
untarily, may  reoover  it  oack.  Mayor  ada. 
RiJ^er,  20  R.  386. 

An  illegal  tax  voluntarily  paid  by  mistake 
of  both  law  and  fact  may  be  recovered.  City 
qf  Louisville  v.  Anderson,  42  R.  220. 

3.  Compulsory  payments,*  —  Payment  of 
taxes  IB  not  compulsory  because  made  under 
a  threat,  express  or  implied,  that  unless  paid, 
legal  remedies  to  compel  payment  would  be 
resorted  to.  Taylor  ▼.  Board  qf  Healthy  72 
D.  724. 

An  illegal  tax  paid  under  duress  may  be 
recovered  of  the  county  treasurer  receiving 
it,  if  he  had  notice  of  the  facts  while  the 
money  was  yet  in  his  hands.  Oreenabaum 
V.  King,  96  D.  172. 

A  payment  of  a  tax  was  made  under 
duress  where  the  circumstancec  were,  that 
after  plaintiff  had  commenced  proceedings 
against  the  county  treasurer  to  enjoin  the 
collection  of  an  illegal  tax,  his  clerk,  in  the 
absence  of  plaintiff,  paid  the  same^  np<m 
the  false  representation  made  to  him  by  the 
treasurer,  that  the  supreme  court  had  de- 
cided that  the  tax  was  legal,  and  the  notifi- 
cation that  unless  paid,  a  seizure  would  be 
made  of  plaintiff*s  stook  of  goods  therefor* 
lb. 

Demand  Is  not  a  prerequisite  to  the  main- 
tenance of  a  suit  to  recover  back  the  amount 
of  an  illegal  tax  paid  under  duress.    Ih. 

4.  Payments  under  protest,  —  A  party  wlie 
pays  an  illegal  tax  under  protest  and  notice 
of  suit,  upon  being  threatened  with  a  dis- 
tress, may  maintain  an  action  to  recover  it 
back,  dim  t.  Wetssenberg  School  DisL,  98 
D.  237. 

The  pendency  in  the  supreme  court  of  ap 
application  for  a  perpetual  injunction  to  re* 
strain  the  collection  of  a  county  tax  is  snfll- 
cient  notice  to  the  county  treasurer  not  te 
pay  over  or  appropriate  money  collected  for 
such  tax,  and  which  has  been  paid  to  him 
only  after  protest,  and  to  prevent  seiinreu 
Oreenabaum  v.  King,  96  D.  172. 

Asmmpnt  will  not  lie  against  a  town  for 
money  paid,  under  protest,  by  a  resident 
owner  tor  taxes  on  real  estate,  where  the 
only  objection  is,  that.  '*the  assessments 
were  not  legally  made."  It  seems  that  the 
proper  course  for  the  tax-payer  is  to  refuse 
to  pay  the  taxes,  and,  when  the  land  is  sold 
by  the  collector,  to  defend  his  title.  Bogers 
V.  InJtahs.  qf  Oreenbush,  4  R.  292. 

A  tax  was  assessed  on  land  under  a  statute 

*  Kecovery  of  illegal  tax  paid  ander  cempulp 
sion,  see  nott^  46  D.  164-166. 
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«fkerw»rd  decided  to  be  imooiiitttaiioiiaL 
Prior  to  moh  dedrion  the  owner  paid  the 
tax,  under  protest^  to  prevent  a  threatened 
•ale.  i^eH  that  the  payment  was  volnntaKy, 
and  that  the  money  eoald  not  be  recovered 
back.  JhtroU  t.  JiarUn,  22  &  612;  Beiuan 
▼.  Mtmroe,  64  D.  716. 

A  sale  of  land  for  taxes  laid  ander  an  on- 
eonstitntional  law  does  not  constitnte  a 
eloud  upon  the  title;  and^  therefore,  pay« 
ment  of  aiioh  taxea  to  prevent  a  sale  b  vol- 
vntary,  though  made  vnder  protest,  and 
cannot  be  recovered  back.  DetroU  v.  Martin^ 
22  R.  512. 

To  recover  taxes  paid  to  a  mnmctpal  eor- 
poration,  it  mast  iMppear  that  the  tax  was 
wholly  nnanthorised;  that  the  amount  was 
actually  received  by  the  corporation;  and 
that  it  was  paid  nnder  compulsion,  to  pre* 
Tent  the  immediate  seisnre  and  sale  of  plain- 
tiff's  goods,  or  arrest  of  his  per^n.  Volun- 
tary payment  accompanied  uy  protest  will 
not  suffice.  ifirU  NaL  Bank  v.  Mauor  ste.. 
46  R.  476. 

62.  Action  for  damages.  —  A  collector 
■elling  property  for  taxes,  after  the  expira- 
tion of  tbe  time  prescribed  bv  statute  there- 
for, becomes  a  trespasser  oo  kuth,  though 
the  original  taking  was  rightfuk*  Pkrm  ▼. 
Bnnaminp  25 'D.  896. 

Ihe  owner  may  sue  in  trover  without  a 
demand  and  refusal,  in  such  a  case,  the  tak- 
ingconstitnting  a  conversion.    lb. 

The  owner  does  not  waive  his  right  of  ao- 
tion  against  a  tax  collector  for  an  illegal 
seizure  and  sale  of  his  property  by  paying 
the  balance  of  the  tax,  and  takng  a  receipt 
for  the  whole.    Hk 

The  role  of  damages  io  an  action  against 
•electmen  for  property  sold  to  satisfy  an 
unlawful  tax  is  the  value  of  the  property. 
Ihrem  V.  Davis,  33  D.  213;  less  the  amount 
applied  to  the  owner's  tax*  Pierce  ▼•  Beiya- 
min,  26  D.  896. 

68.  Injunction.*  —  !.  ITAai  ilfa  —  Pro- 
ceeding by  injunction  is  a  proper  mode  by 
which  to  test  the  legality  of  a  levy  made  by 
an  officer  nnder  the  supposed  authority  of  a 
law  the  eoDstitntionality  of  which  ia  denied. 
J^  V.  Jacob,  73  D.  367. 

An  injunction  to  stay  a  tax  sale  of  city 
lots  assessed  by  the  city  council  of  Cincin- 
nati will  lie.  Burmi  v.  CmdmuUL  17  D. 
682. 

Equity  may,  by  injunction,  stay  the  col- 
lection of  a  tax,  when  the  law  has  conferred 
DO  power  to  levy  the  tax.  or  where  a  person 
or  officer  not  anthorixed  by  law  to  exercise 
such  a  power  levies  a  tax,  or  when  the 
proper  persons  make  the  levy  for  purposes 
on  the  face  of  the  levy  not  authorized,  or 
for  fraudulent  purposes.  OUawa  v.  Walker, 
74  D.  121. 

*  See  notes  on  injunotioii  sgainst  collection  of 
taxes,  69  D.  IM-M;  2t  B.  622, 628;  48  B.  287-280; 
6iR.UQ-Ul 


Beports^  see  Toll 


A  Un  to  enjoin  edlectioa  of  taxes  on  pei^ 
Bonal  property  in  a  certain  district  must  af  • 
firmativelv  show  that  the  property  was  not 
taxable  there.  Milie  v.  ThomUm,  79  Bl 
377. 

The  interest  of  a  tax-payer  is  sufficient^ 
where  money  is  to  be  raised  by  taxation  or 
expended  from  the  treasury,  to  entitle  him 
to  proceed  in  equity  to  test  the  validity  of 
the  law  which  proposes  the  assessment  or 
expenditure.     Page  v.  Allen,  98  D.  272. 

A  court  of  equity  has  jurisdiction  to  enjoin 
a  sheriff  from  making  a  sale  of  personal 

Eroperty  for  the  payment  of  taxes  on  which 
e  has  levied,  where  the  bill  alleges  that 
said  taxes  have  been  fully  paid  and  dis- 
charged.   Len^  V.  Spencer,  23  R.  619. 

Upon  proof  that  the  taxes  have  been  paid 
off  and  discharaed,  the  injunction  will  be 
perpetuated,    to. 

An  injunction  will  issue  to  restraiii  the 
collection  of  a  real  tax,  when  the  property 
proceeded  against  is  not  that  on  wnioh  the 
tax  is  laid,  and  the  party  whose  property  is 
proceeded  against  is  not  the  one  who  owes 
the  tax.     Seeley  v.  Wegtport,  36  R.  7a 

At  the  suit  of  one  or  more  dog-owners,  on 
behalf  of  themselves  and  all  other  dog- 
owners  in  the  county,  an  injunction  may 
issue  to  restrain  the  collection  of  a  dog-tax 
on  the  sole  ground  of  illegality,  in  order  to 
prevent  a  multiplicity  of  suits.  Wiliiame  v. 
County  Court,  63  R.  94. 

2.  When  doee  not  He, — An  injunction 
against  collecting  a  tax  assessed  in  the 
ordinary  way,  and  unaccomijanied  bv  any 
circnmstances  of  peculiar  injury,  will  not 
lie,  although  the  act  authorising  the  tax  be 
unconstitutionaL  McCoy  v.  ChUicothe,  17  D. 
607. 

Equity  cannot  take  cognizance  of  cases 
involving  simply  the  question  of  taxation; 
the  issue  ii  strictly  one  at  common  law. 
Mintwm  v.  Uaye,  56  D.  366. 

Where  the  illegality  appears  on  the  war- 
rant for  the  collection  of  taxes,  an  adequate 
remedy  at  law  lies  by  an  action  of  trei^ass, 
should  the  payment  of  the  tax  be  attempted 
to  be  enforced  by  a  sale  of  the  property. 
Bank  qf  C/tiea  y.  Utha,  27  D.  72. 

A  perfect  remedy  exists  at  law,  and 
equity  has  no  power  to  interfere,  if  a  tax 
upon  a  franchise  has  been  illegally  inter- 
posed, or  a  valid  objection  appears  upon  the 
face  of  the  proceedings.  A  WiU  v.  haye, 
56  D.  362. 

A  doud  on  title  is  not  oast,  nor  irrepa- 
rable injury  wrought,  by  the  sale  of  a  wharf 
for  taxes,  where  the  plaintifib  do  not  pre- 
tend to  a  title  in  the  soil,  but  only  to  an  i» 
terest  in  the  franchise.     lb. 

Equity  will  not  enjoin  the  collection  of  t 

genenl  tax  or  of  a  sidewalk  tax  of  a  city, 

on  the  mere  ground  that  the  tax  was  ille* 

gaily  assessed  against  the  complainant,  and 

I  that  his  real  estate  has  been  leiried  upon. 
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TBUiaBAPH    AKD   TEIiEFHOHS 
COMPANIES. 

[Indadei  the  daties  and  liabUitiwof  tolflgmpli 
companies  to  the  public,  and  to  those  employ- 
ing them;  alio,  the  decisions  relating  to  tei» 
phone  companies.] 

1.  The  liability  distingrdalied  fW>m 
that  of  common  carriers.* —  A  teleeraph 
company  is  not  a  common  carrier,  but  a 
bailee,  performing,  through  ita  agents,  a 
work  for  its  employer,  according  to  oertein 
rules  and  regulations,  which,  under  the  law, 
it  has  a  ri^t  to  make  for  its  government. 
Bimeif  y.  PtinUng  Tel.  Oo,^  81  D.  607. 

A  telegraph  company  is  not  liable  as  a 
common  carrier,  but  only  for  want  of  proper 
care  and  attention.  Leonard  v.  New  Tork 
etc  Tel  Co.,  I  R.  446.  Contra,  Park$  ▼. 
AUa  California  Tel  Co.,  73  D.  589. 

8.  liiabilitw  for  delay,  or  fiailore  to 
transmit.  •#-  A  telegraph  company  is  re- 
sponsible for  any  loss  or  injury  which  re- 
sults from  its  failure  or  neglect  to  transmit  a 
message  receiyed  by  it  for  transmissiaii. 
Bimey  y.  Printing  Td.  Co,,  81  D.  607. 

A  telegraph  company  receiying  a  message 
in  its  office  is  bouna  to  transmit  it  with  im- 
partiality ai^d  good  faith  in  the  order  of  time 
in  which  it  is  receiyed;  and  a  failure  to  do 
so  mi^es  the  company  liable  to  the  person 
whose  dispatch  is  neglected  or  postponed. 
But  private  dispatches  must  give  way  to  the 
transmission  of  intelligence  of  general  and 
pubUo  interest^  and  tw  communications  for 
and  from  officers  of  justice.  Wettem  Union 
Tel  Co.  y.  Ward,  86  D.  462. 

A  party  is  entitled  to  recoyer  of  a  tele- 
graph company  a  penalty  of  one  hundred 
doluurs,  under  the  Indiana  statute,  where  he 
took  a  message  to  the  company's  office,  and 
after  being  informed  by  tae  agent  that  it 
could  be  transmitted  immediately,  paid  the 
charges  demanded,  but  the  message  was  not 
sent  until  the  foUowing  morning  when  it 
was  too  late  to  be  of  any  seryice,  unless  the 
company  shows  that,  after  reoeiying  the 
message,  the  same  could  not  be  sent  by  rea- 
son of  some  derangement  of  the  wires,  or 
that  it  was  postponed  in  conseouence  of  the 
transmission  of  intelligence  of  general  and 

Sublic  interest,  or  of  communications  for  or 
rom  officers  of  justice.  lb, 
A  telegraph  company  is  guil^  of  gross 
negligence,  and  is  therefore  liable  to  the 
sender  of  the  message  for  such  damage  as  he 
sustained  in  consequence  thereof,  where  a 
prepaid  message,  sent  from  one  place  to  an* 
Compensation  o^  see  Sohooli,  14.  other  over  the  company's  line,  did  not  get 

beyood  an  intermediate  point»  and  no  reason 
mvrtrrirrnAT     ^rtvoTm  ^M  given  by  the  company  for  its  failure  to 

TBOHNIOAI.    W0BB8.  tran?mit   tie   message  to   its  destination. 

Gonstmction  of,  see  Wills,  76.  UnUed  Statet  Tel.  Co.  v.  Wenger,  93  D.  751. 

Use  o^  in  indictments,  see   IimnmfMifT,       A  telegraph  company  is  not  liable  for  1 

21. 
When  earplainable  by  parol,  see  BrxDiiroi^ 

92. 
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end  Is  about  to  be  sold  for  its  payment, 
where  no  special  equities  are  shown,  and 
the  law  affords  an  adequate  and  more  appro- 

?iriato  remedy.  Oreene  v.  Muv^ford,  73  D. 
9. 

Equity  will  not  restrain  the  collection  of 
a  tax  levied  by  officers  de  jure  or  de  facto, 
where  irrsf^uUurities  are  charged,  much  less 
where  no  irregularities  are  diarged.  The 
remedy  is  at  law.  Met^  y.  Andtroon,  76  D. 
704. 

A  sale  of  personal  property>  rolling  stock 
of  a  railroad  company,  lor  the  purpose  of 
collecting  a  tax  claimeid  to  be  illegal,  will 
not  be  enjoined.  The  sale  of  the  property 
Is  a  trespass,  for  which  the  company  would 
have  a  remedy  at  law.  Chkago  etc  i^y  Co. 
y.  Ft.  Howard,  91  B.  468. 

Rolling  stock  of  a  railroad  which  a  stat- 
ute provides  to  be  real  estate  is  personal 
Sroperty  for  the  purpose  of  sale  to  collect 
elmquent  taxes.  It  is  realty  only  for  pur- 
poses contemplated  by  the  stetuto.    lb. 

Tax  assessments  ought  not  to  be  vacated, 
and  property  liable  to  taxation  released  al- 
together, because  the  public  officers  have 
not  strictlv  followed  the  provisions  of  the 
law,  which  are  merely  directory.  And 
equity  cannot  interfere  for  such,  cause  to 
relieve  a  party  from  the  payment  of  taxes 
assessed  upon  his  property  by  tiie  proper 
authority.    Stoddert  v.  Waid,  100  D.  83. 

A  tax-payer  cannot  as  such  maintain  a 
suit  to  restrain  the  collection  of  a  tax,  or  the 
application  of  the  proceeds  to  the  purposes 
for  which  it  was  raised.  JSfftoums  v.  St. 
John,  17  R.  291. 

Equity  has  no  jurisdiction  to  restrain  the 
collection  of  a  personal  tax,  even  if  it  be  iUe- 
gal;  nor  will  it  assume  jurisdiction  to  pre- 
vent a  multiplicity  of  suite  when  the  parties 
have,  severally,  remedies  at  law.  loiting^ 
Uood  V.  8exton,  20  R.  654. 

An  action  does  not  lie  in  the  name  of  the 
stete  at  the  relation  of  the  attorney-general 
for  an  injunction  to  restrain  the  collection  of 
a  tax  levied  to  pay  void  bonds  issued  by  a 
public  (school  district)  corporation.  8taU 
v.  McLaughlin,  22  R.  264. 

Equity  will  not  enjoin  the  collection  of  an 
illegal  tax,  in  the  absence  of  special  circum- 
stances, as,  for  example,  to  prevent  multipli- 
city of  suits,  or  irreparable  injuiy,  or  cloud 
upon  tide.  DougUm  v.  Harrigfritic  27  R. 
64& 


*8ee  monographle  note  on  the  leneral  duties 
and  liabilities  of  telegraph  companies,  61 D  tia 
61&    Bee  also  note.  46  K.  tffr-6<ML 
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•ooMqaent  upon  a  ffttlnre  to  sand  a  measaga 
which  ia  in  oij^ar^  or  which  on  ita  faoa  dcwa 
not  indienfta  that  any  anch  Umb  might  reanl^ 
•nlaaa  tha  purport  of  tha  maaaaga  ia  oom« 
munioatad  to  tha  company'a  agant  at  tike 
tima  it  ia  offarad  to  ba  aant»  ao  that  proper 
nracantiona  to  avoid  tha  riak  oonld  be  taken, 
oo  hold  where  one  broker  telegraphed  to  an- 
othar»  *«8eU  fifty  (50)  goLd,"  which  meant* 
aa  between  them,  "  aelT  fifty  thouaand  dol- 
lara  gold,*"  and  tha  meaaage  waa  not  ex- 
plained at  the  time  it  waa  offered  to  be  aent, 
and  the  broken,  by  the  decline  of  ffold,  aa  a 
comequenoe  of  the  non-delivery  of  the  mea- 
•age,  auffered  loia.  UmUd  8taie$  TeL  Co. 
▼.  Gilderaleve,  96  D.  519. 

A  atatnte  denouncing  a  penalty  against 
telegraph  companiea  for  failure  to  tr^mit 
meaaagea  doea  not  apply  to  measa^  daliv* 
ered  out  of  the  state,  for  transmiaaion  to  the 
atate.  Camahan  ▼.  Weatem  Unkm  TeL  Co., 
46  R.  175. 

A  atatnte  impoaing  a  penalty  on  a  tele- 
graph oompany  for  failure  to  transmit  a 
maaaaga  ia  not  unconatitutional,  even  aa  to  a 
mesaage  addreased  to  another  atate,  and  the 
aender  may  recover  the  penalhr.  Western 
Umtm  TeL  Co.  v.  Pendleton,  48  K.  692. 

Conditions  upon  a  telegranh  message  that 
the  company  will  not  be  liable  for  miatakes 
and  delays  in  transmission  or  delivery  will 
not  exempt  the  oompany  for  a  mistake  or  de- 
lay occasioned  through  its  negligence.  Maih 
viile  V.  WeeUm  Union  TeL  Co,,  18  R.  8. 

The  plaintiff  delivered^  the  defendant,  a 
railway  company  operating  a  telegraph,  a 
message  on  Sunday,  announoiuff  the  death 
of  his  wife  and  child  to  hia  fatner,  and  re- 
questins  him  to  come  to  him.  The  defend- 
nut  neffligently  failed  to  deliver  the  message 
cintil  the  next  dav,  too  late  for  the  funeraL 
.  ffeld,  that  the  plaintiff  waa  entitled  to  re- 
cover, and  that  exemplary  damages  were 
proper.    Oulf  eU.  Ky  Co.  v.  Lec^,  46  R.  278. 

8.  for  failure  to  deliver.  —  The 

burden  of  proof  is  on  plaintiff,  in  an  action 
for  a  breach  of  a  oontraot  to  deliver  a  mea- 
aage  bv  telegraph,  to  ahow  affirmatively  that 
there  haa  been  negUffenoe  or  want  of  faith 
in  the  sending  or  deuvety  of  the  message. 
UmUd  8taU$  TeL  Co,  v.  QUdersUve,  96  D. 
519. 

If  the  telegraph  company  ia  in  default,  but 
their  default  ia  made  mischievoua  to  a  plain- 
tiff only  by  the  operation  of  aome  other  in- 
tervening cause,  such  aa  the  dishonesty  of  a 
third  peraon,  the  rule,  Cauta  vroxbna  non 
remota  epectatur,  applies,  and  the  oompany 
cannot  be  made  responsible  for  the  loss  oc- 
caaioned  by  the  act  of  such  third  person. 
Fktt  NaL  Bank  </  BarneamiU  v.  TeL  Co., 
27  R.  485. 

A  telegraph  company  is  liable  for  injury 
to  the  fedin^  of  a  son  by  willful  ne^^lect  to 
deliver  to  him  a  message  announcmg  the 
death  of  hia  mother,  whereby  he  was  pre- 
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vented  from  attending  her  funeraL  8o  Belle 
V.  Wettem  Cnhn  Tel  Co.,  40  K.  805.  But 
rcveraed.  46  R.  278. 

4.  —  ftxr  mietakee  in  messagee.*— 
A  telegraph  company  mu^t  send  the  very 
message  prescribed.  They  must  follow  the 
copy;  ana  for  a  failure  to  do  ao,  they  are 
liaoie  in  damages,  in  an  action  on  the  case,  to 
the  party  to  whom  the  message  is  sent.  New 
York  etc  TeL  Co.  v.  Drylmrg,  78  D.  338. 

Malice  ia  not  the  giat  of  an  action  against 
a  telegraph  company  for  damages  for  a  fail- 
ure to  sand  a  telesram  as  it  was  written.    lb. 

A  meaaage  as  delivered  by  plaintiff  to  a 
telegraph  company  read:  "If  we  have  any 
Old  Southern  sell  aame  before  board.  Buy 
five  Hudson  at  board  ":  but  the  message  aa 
transmitted  read:  "If  we  have  any  Old 
Southern  aall  aame  before  lx>ard.  Buy  five 
hundred  at  board."  Flaintiff'a  agent,  who 
received  tha  message,  bought  five  hundred 
Old  Southern;  but  plaintiff  hearing  of  thia, 
immediately  directed  the  sale  thereof,  and 
the  purchase  of  five  hundred  shares  Hudson 
River,  according  to  the  intention  of  the  ori- 
ginal message  as  delivered.  In  the  mean 
time  Hudson  River  had  risen,  making  a 
difference  to  plaintiff  of  $1,875.  In  an  ac- 
tion asainst  the  company  for  damaffea,  — 
held,  tnat  plaintiff  could  recover,  and  that 
the  meaaure  of  damagea  waa  the  riae  in  the 
price  of  the  stock.  RUtenkonue  v.  Independeni 
liM|/2U.,  4K673. 

It  ia  groaa  negligence  in  a  tale^ph  con»> 
pany  to  employ  an  operator  who  is  ignorant 
of  the  existence  of  a  county  town  which  ia 
one  of  the  stations  on  its  line.  Western 
Cnhn  Tel.  Co.  v.  Budianan,  9  R.  744. 

Plaintiff  delivered  to  defendants,  a  tele- 
graph company,  in  Maine,  a  mesaage  to  be 
sent  during  the  night  to  plaintiff 's  agent  in 
Chicaeo,  directing  him  to  "ship  ten  thousand 
busheb  "  of  com.  Defendants  received  and 
transmitted  the  message,  but  through  an 
error  in  transmission,  it  read,  as  delivered 
to  the  agent:  "  Ship  one  thousand  bushels.** 
The  asent  bought  and  shipped  one  thousand 
busheu;  but  some  days  after,  on  learning  of 
the  mistake  in  the  message,  he  purchased 
the  other  nine  thouaand  bushels,  paying  ten 
cents  more  per  bushel  therefor,  the  price 
having  advanced.  The  message,  aa  delivered 
to  defendants,  waa  written  on  a  blank  in 
which  it  was  provided  that  the  defendants 
would  receive  messages  to  be  sent  during 
the  night  "at  one  half  the  usual  rates,  on 
condition  that  the  company  shall  not  be  lia- 
able  for  errors  or  delays  in  the  transmission 
or  delivery,  from  whatever  cause  occurring.** 
In  an  action  to  recover  the  additional  price 
paid  for  the  nine  thousand  bushels,  — held, 
1.  That  the  condition  exemptins  the  com- 
pany from  liability  was  against  public  policy, 
and  therefore  void,  even  though  assented  to 

*  Liability  for  mistakes  in  craiiamlttliig  ma^ 
sage,  see  note,  9  K.  149-lfie. 
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by  the  sender  of  the  message;  2.  That  the 
plaintiff  made  ont  a  prima/ade  case  by  proof 
of  the  undertaking,  error,  and  dama|;es,  and 
that  thereupon  the  burden  of  proof  was  on 
the  defendants  to  show  that  the  error  was 
caused  by  some  agency  for  which  they  were 
not  liable.  BartleU  v.  Western  Uniom  TeL 
Co.,  16  R.  437. 

A  mistake  in  the  transmission  of  a  tele- 
gram is  prima  fade  evidence  of  negligence 
•n  the  part  of  the  company,  and  the  burden 
of  proof  rests  upon  it  to  show  itself  free  from 
fault.  JiiUetUunue  ▼.  IndependerU  Line  qf 
Tel,,  4  R.  673;  BartUU  ^.  Western  Unvm 
Tel  Co,,  16  R.  437;  Turner  y.  Haxokeye  Tel 
Co.,  20  R.  605:  Western  Union  TeL  Co.  ▼. 
Tyler,  24  R.  279. 

B.  sent  a  message  by  defendant's  telegrapb 
to  plaintifif,  askins  for  five  hundred  dollars. 
By  negligence  of  defendant's  servant  the 
message  was  changed  to  five  thousand  dol- 
lars, which  sum  plaintiff  sent,  and  R  ab- 
■oonded  with  it  Held^  that  defendant  was 
not  liable  for  the  loss,  its  negligence  not 
being  the  proximate  cause  thereof.  Lowery 
T.  WesUi-n  Union  TeL  Co.,  19  R.  154. 

An  impostor,  at  Cincinnati,  sent  a  dispatch 
in  the  name  of  B.  over  defendant's  telegraph 
line  to  C,  at  Selma,  Alabama^  requesting  O. 
to  send  a  telegraphic  money -order  to  B.,  at 
Cincinnati;  C.  complied,  and  defendant  paid 
the  money  to  the  impostor  at  Cincinnati. 
ffeld,  that  defendant  was  not  liable  for  the 
mistake,  in  the  absence  of  any  snnpicious 
•ircumstances.  Western  Union  TeL  Co.  ▼. 
Meyer,  32  R.  1. 

A  telegraph  company  may  not  stipulate 
for  immunity  for  liability  for  its  own  negli- 
gence. Teleffraph  Co.  v.  Oriswold,  41  R.  SK). 
Where  a  telegraph  company  has  inaccu- 
rately transmitted  a  message,  the  burden  is 
on  it  to  show  its  freedom  from  fault.    Tb, 

Proof  of  due  care  by  a  telegraph  company, 
or  of  the  absence  of  negligence  and  careless- 
ness on  its  part,  is  a  good  defense  to  an  ao- 
tion  against  it  for  damages  for  negligence  in 
receiving  and  transmitting  a  dispatch. 
Pinckney  v.  Telegraph  Co.,  45  R.  499,  note. 

A  telegraph  company  is  not  liable  for  a 
mistake  of  its  clerk  in  endeavoring,  at  the 
request  of  the  sender,  to  correct  a  mistake  in 
the  written  message.  Western  Union  TeL 
Co.  V.  Foster,  53  R.  754. 

6.  Cipher  dispatches.  —  When  a  mes- 
sage was  written  in  cipher,  and  the  company 
iffuorant  of  its  contents,  --^held,  that  it  was 
liable  only  for  the  amount  received  for  tran^ 
mission.  Candee  v.  Western  Union  TeL  Co., 
17  R.  452. 

Under  a  statute  rendering  telegraph  com* 
panics  liable  in  damages  for  failure  to  trans- 
mit dispatches,  a  company  altogether  failing 
to  transmit  a  cipher  dispatch  which  it  under- 
takes to  deliver,  is  liable  in  damages  as  if 
the  message  had  been  intelligible.  Western 
Union  TeL  Co.  v.  Reynolds,  46  K  716. 


For  non*delivery  of  a  cipher  dispatch,  the 
meaning  of  which  is  not  known  or  explained 
to  the  company,  a  telegraph  company  is 
liable  in  the  same  damages  as  if  its  purport 
had  been  apparent,  and  where  such  dispatch 
directs  the  sale  of  goods  owned  by  the  sender, 
the  measure  of  damagee  is  the  difference  in 
the  market  price  between  the  time  when 
they  would  have  been  sold  if  the  dispatch 
bad  been  delivered,  and  the  actual  sale. 
Daughtery  ▼•  Anurican  Union  TeL  Co,,  61  R. 
435. 

For  failure  to  deliver  or  for  delay  in  de« 
livery  of  a  cipher  dispatch,  a  telegraph  eom- 
pany  Is  liable  only  in  nominal  damages. 
Vaniel  ▼.  Western  Union  Tel.  Co.,  48  &  906. 

A  telegraph  company  is  liable  in  damages 
for  unreasonable  delay  in  the  delivery  of  % 
cipher  dispatch,  and  the  recovery  is  not  lim- 
ited to  nominal  damnses.  Western  Uniom 
Tel  Co.  r,  Fatman,  64  K.  877. 

6.  Negligence  in  other  respects.— 
A  telegraph  operator  of  T.  received  a  mes* 
sage  dated  at  S.  and  addressed  to  bankers  al 
P.,  which  read  as  follows:  *' Keystone  bank 
will  pay  the  check  of  T.  F.  McCarthy  to  the 
amount  of  twenty  thousand  dollars  {^iO,000). 
J.  J.  Town,  cashier  of  Keystone  bank.**  The 
person  presentinff  the  message  was  known 
to  the  operator  by  the  name  of  McCarthy, 
but  no  authority  from  the  cashier  was  shown. 
The  message  was  transmitted,  and  proved  to 
be  fraudulent.  IJeld,  that  the  operator  was 
guilty  of  gross  n^ligenee,  for  which  the 
telegraph  company  was  liable.  Blwood  t* 
Western.  Union  Tel  Co.,  6  &  140. 

7.  Regulation  as  to  repeating  mes- 
sages.—  1.  Oenerally.* — A  condition  in  a 
telegraph  blank  upon  which  a  message  Is 
written,  exempting  the  company  from  lia- 
bility for  unrepeated  messages,  is  not  a  con- 
tract bindinff  in  law.  Tyler  v.  Western  Union 
Tel  Co.,  14  R.  38. 

A  condition  in  a  telegraph  blank  exempt- 
ing the  company  from  liability  for  errors  ia 
unrepeated  messages  exempts  them  only  for 
errors  arising  from  causes  beyond  their  con- 
trol; and  an  error  being  proved,  the  osuf  is 
on  the  company  of  provms  that  it  arose  from 
such  causes.  Western  Union  TeL  Co.  t. 
Tyler,  24  R.  279. 

It  is  not  unreasonable  for  telegraph  com- 
panies to  require  the  repetition  of  a  message, 
or  otherwise  the  company  will  not  be  liable 
for  any  error  in  its  transmission.  Wann  v. 
Western  Union  TeL  Co.,  90  D.  395:  Womaek 
V.  Western  Union  TeL  Co,,  44  R.  614;  being 
liable  only  for  willful  misconduct  or  gross 
negligence.  Hart  v.  Western  Union  Tel  Co., 
56  R.  119;  Breesey.  United  States  TV/.  Co., 
8  R.  620.  And  a  person  who,  having  notice 
of  such  regulation  brought  home  to  his 
knowledge,  sends  a  message  without  having 
it  repeated^  is  to  be  regarded  as  having  sent 

*  Couditions  exempting  company  from  liabil- 
ity for  error,  see  note.  24  B.  288, 
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K  at  his  own  risk.  Camp  ▼.  We»tfm  Union 
TeL  Co,,  71  D.  461.  Aod  where  the  oondi- 
tion  as  to  repeating  exists,  and  is  known  to 
the  party,  or  where  he  is  bonnd  to  take  no- 
tice of  it^  and  a  mistake  occurs  in  an  nnre- 
peated  message,  the  mere  proof  of  sneh 
mistake,  withoat  soma  other  evidence  of 
earelessness  on  the  part  of  the  company, 
will  not  make  it  liable.  Sweetland  ▼.  lUinoia 
etc  TeL  Co,,  1  R.  285;  Becker  y.  Western 
Union  Tei,  Co.,  88  R.  356.  And  in  such 
case  the  receiver  cannot  recover  more  than 
the  stipulated  rate  of  damages  where  he  had 
reason  to  suspect  an  inaccuracy,  and  ne- 
glected to  demand  repetition,  relying  on  the 
receiving  operator's  assurance  of  correctness. 
WeHem  Union  TeL  Co.  ▼.  Neill,  44  R.  589. 

The  sender  of  a  telegram  is  chargeable 
with  notice  of  the  printed  conditions  on  the 
blank  form  on  which  it  is  written.  Womaek 
▼.  Weeiem  Union  TO.  Co.,  44  R.  614. 

One  who  sends  messages  by  telegraph  is 
supposed  to  know  that  the  company's  en- 
gagements are  controlled  by  those  rules  and 
regulations  which  it  has  a  right  to  make, 
and  in  law,  he  ingrafts  them  in  his  contract, 
and  is  bonnd  by  them.  Birney  v.  Printing 
TeL  Co.,  81  D.  607.  Whether  or  not  the 
particular  message  be  expressly  declared  to 
be  subject  to  the  terms  and  conditions  pre- 
scribed by  such  rules  and  regulations,  unless 
it  is  otherwise  provided  by  special  contract. 
United  Statee  TeL  Co.  t.  Oildersleve,  96  D. 
619. 

A  telegraph  company  which  has  adopted 
a  rule  that  it  will  not  be  liable  beyond  a  cer- 
tain sum  on  any  nnrepeated  message  is  still 
bound  to  use  ordinary  diligence  in  the  de- 
Uvery  of  inch  a  message,  but  it  is  not  bound 
to  exercise  anv  extraordinary  degree  of  care 
or  caution,    /o. 

Telegraph  companies  may  specially  limit 
their  liabilities,  out  will  not  be  protected 
from  the  consequences  of  gross  negligence. 
Wann  v.  Weetem  Union  Tel  Co.,  90  D.  395; 
United  8tate$  TeL  Co.  ▼.  Oildei  sieve,  96  D. 
619. 

The  exemption  from  liability  for  a  non- 
transmission  and  a  non-delivery  of  an  vn- 
repeated  message  does  not  apply  to  a  case 
where  no  e£Fort  was  made  by  the  company, 
or  its  agents,  to  put  the  message  on  its 
transit.  Bhmey  v.  Printing  TeL  Co.,  81  D. 
607. 

A  printed  heading  upon  a  telegraph  blank 
limiting  the  liability  of  the  telegraph  com- 
pany for  mistakes  in  the  transmission  of  un- 
^peated  messages  to  the  amount  received  for 
sending  the  message  constitutes,  when  un- 
derwritten with  a  signed  disnatch,  a  contract 
between  the  company  ana  the  dispatch 
sender,  although  it  has  never  been  read  by 
him;  and,  unless,  perhaps,  in  case  of  willful 
default  or  of  gross  negligence  on  the  com- 
pany's part,  limits  its  liabUity  to  the  specified 
amounts  even  though  the  mistake  is  of  a 


kind  not  to  be  prevented  by  the  repetition 
of  the  message.  Orinnell  v.  Western  Union 
TeL  Co.,  18  R.  485;  Bedpath  v.  Western 
Union  TeL  Co.,  17  R.  69;  Aiken  v.  Western 
Union  TeL  Co.,  58  R.  210. 

The  mere  fact  that  the  message  as  deliv« 
ered  at  its  destination  differs  from  that  de- 
livered for  transmission  in  a  single  letter,  is 
not  sufficient  to  warrant  a  larger  recovery 
than  thatprovided  for  in  the  limitation.  Wo^ 
mack  V.  Western  Union  TeL  Co.,  44  R  614. 

2.  lUustrationa,  —  In  an  action  against  a 
telegraph  company  by  the  sender  of  an  nn- 
repeated dispatch,  to  recover  the  statutory 
penalty  for  failure  to  transmit  it,  —  held, 
that  a  regulation  of  the  company  limiting 
its  liability  in  such  cases  to  the  amount  paid 
for  transmission,  and  of  which  plaintiff  had 
no  notice,  M'as  no  defense.  Western  Union 
TeL  Co.  V.  Buchanan,  9  R.  744.    ' 

A  telegraph  company  cannot,  by  a  notice 
printed  on  a  blank  on  which  a  message  is 
written  that  it  will  not  be  liable  unless  the 
message  is  repeated,  relieve  itself  from  liabil- 
ity for  a  negligent  failure  to  deliver  a  mes- 
sage not  repeated,  after  it  was  reoeived  at 
the  office  to  which  it  was  addressed.  Western 
Union  TeL  Co.  v.  Oraham,  9  R.  136. 

A  telegraph  company  received  the  follow* 
ing  message  for  transmission:  "Cover  two 
hundred  September  and  one  hundred  Au- 
gust,"  and  transmitted  it^  "  Cover  two  hun- 
dred September  and  two  hundred  August." 
The  expressions  were  common  and  well 
understood  in  the  cotton  trade.  Held, 
that  the  company  was  liable  for  the  full 
amount  of  damage  suffered,  although  the 
message  was  not  repeated  according  to  its 
regulation,  and  although  in  such  cases  its 
regulation  undertook  to  limit  its  liability. 
Western  Union  TeL  Co.  v.  BlaneJuird,  45  K 
48C. 

The  following  telegram  was  written  upon 
a  blank  stipulating  that  the  company  should 
not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery  of  any  uurepeated 
message,  by  negligence  of  its  servants  or 
otherwise,  beyond  the  amount  received  for 
sending  the  same:  '*Send  bay  horse  to-day. 
Mock  loads  to-night."  The  message  was 
not  repeated,  and  was  delayed  in  transmis- 
sion by  the  defendant's  negligence,  and  the 
sender  lost  the  sale  of  the  horse  in  conse- 
anence.  Mock  was  a  well-known  horse 
dealer,  in  the  habit  of  shipping  horses  at 
that  place.  Held,  1.  That  the  stipulation 
did  not  prevent  a  recovery  for  a  want  of 
ordinary  care  and  diligence;  2.  Actual  dam- 
ages were  recoverable.  Thompson  v.  West' 
em  Union  Tel  Co.,  54  R  644. 

8.  Other  conditions  limiting  liabU* 
Ity.*  —  A    telegraph    company  cannot  by 

•  See  monographic  note  on  the  power  of  tele- 
graph companies  to  impose  coudltious  as  lo  the 
seudins  of  ineiibagea,  71 D.  46^^74.  See  also  noCe, 
U  R.  168, 169. 
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Wndinff  hb  funeral,  oompenaation  for  injnry 
to  the  feelings  ma;^  be  reooyered,  where  the 
eompany  was  notified  of  the  emers^ency. 
Stuart  y.  Western  Unkm  Tel.  Ca,  69  R.  623. 

2.  IHustraHonB.  ~  Plaintiff '•  agent  in  Chi- 
cago telegraphed  to  his  agent  in  Oswego  for 
fiye  thoosand  sacks  of  salt.  By  the  careless- 
ness of  the  operator  the  telegram  was  made 
to  read  "casks";  and  fiye  thousand  casks 
were  sent,  for  which  there  was  no  market  in 
C.,  and  which  were  sold  at  a  loss.  In  an 
action  against  the  telegraph  company  for 
damages  arising  from  the  mistake,  — hsld^ 
that  the  measure  of  damage  was  the  differ- 
ence between  the  market  yalne  at  O.  and  at 
C,  together  with  the  cost  of  transportation 
from  O.  to  C.  Leonard  y.  New  Tart  etc  Tel 
Co.,  1  R.  446. 

The  frdlure  of  the  plaintiff's  a|;ent  at 
Oswego  to  attempt  to  withdraw  the  shipmenti 
on  learning  the  mistake,  after  the  goods  had 
been  shipped,  and,  as  he  supposed,  had  ac- 
tually gone,  but  in  fact,  as  afterward  ap- 
peared, before  they  had  gone,  was  not  sndi 
ieeal  negligence  as  would  preyent  the  plain- 
tiff's recoyering.    lb. 

Plaintiff,  haying  reoeiyed  an  offer  of  a 
cargo  of  com  at  ninety  cents  a  bushel,  de- 
liyered  to  defendant,  a  telegraph  company, 
for  transmission,  a  message  in  reply  to  the 
offer,  written  on  a  **  night-message  blank," 
in  these  words:  "  Ship  cargo  namedat  ninety, 
if  you  can  secure  freight  at  ten;  wire  us  the 
result, "  and  paid  forty -eiffht  cents,  the  rate 
for  night  messages,  and  wnich  was  less  than 
the  day  rates.  The  t>lank  contained  the 
following  printed  condition:  ''It  is  agreed 
between  the  sender  of  the  following  message 
and  this  company  that  the  company  shall 
not  be  liable  lor  mistakes  or  delays  in  the 
transmission  or  deliyery,  or  for  non-deliyery, 
of  any  message,  beyond  the  amount  received 
by  said  company  for  sending  the  same." 
The  message  was  sent,  but  was  not  delivered, 
by  reason  whereof  the  plaintiff  failed  to 
obtain  the  corn  at  the  terms  offered,  and  the 
price  of  com  and  freight  having  advanced, 
plaintiff  was  compelled  to  purchase  at  higher 
terms.  Held,  that  assuming  that  the  com 
would  have  been  forwarded  at  the  terms 
named  but  for  the  non-delivery  of  the  mes- 
sage, the  measure  of  damages  was  the  differ- 
ence between  the  price  staM  and  that  which 
the  plaintiff  would  have  been  obliged  to  pay 
at  tne  same  place  in  order  by  due  diligence, 
after  notice  of  the  failure  of  the  telegram,  to 
purchase  the  like  quantity  and  quality  of 
corn,  together  with  the  additional  freight. 
True  y.  IntemaUonal  TtL  Co.,  11  R.  166. 

A  condition  in  a  blank  message  that  the 
eompany  riiall  not  be  liable  for  mistakes  or 
delays  m  the  transmission  or  deliyerpr,  or 
for  non-deliyery,  of  a  message,  beyond  the 
amount  received  for  sending  the  same, — 
keld,  unreasona(>le,  and  not  binding  in  ease 
of  non-delivery.     76. 
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A  message,  conditioned  against  liability  for 
error  or  delay  if  unrepeatod,  directed  the 
sale  of  one  hundred  shares  of  etock.  The 
*'  100  "  was  changed  to  "  1,000  "  in  transmis- 
sion, and  the  latter  number  waa  sent.  HM, 
that  the  measure  of  damage  was  the  amount 
paid  by  plaintiff  by  reason  of  an  advance  in 
price  of  stock  to  replace  the  excess  of  nine 
hundred  shares  sold  in  obedience  to  the  er* 
roneous  message.  TyJer  y.  Western  Unkm 
Tel  Co.,  14  K  38. 

A  message  sent  by  plaintiff;  but  not  de* 
livered  by  defendant,  directed  plaintiff  *• 
agent  to  buy  a  certain  quantity  of  wheat»  to 
be  delivered  at  any  time  in  June  at  seller'a 
option.  The  price  of  wheat  fluctuated  dur- 
ing the  month  of  June,  but  was  at  the  close 
of  the  month  less  than  on  the  day  when  the 
message  should  have  been  delivered.  BeU^ 
that  the  court  could  not  presume  that  the 
plaintiff  would  have  sold  at  the  right  time  to 
make  a  profit,  had  the  wheat  been  boueht, 
and  that  he  was,  therefore,  only  entitled  to 
nominal  damages.  Hubbard  y.  Western  Unkm 
Tel  Co,,  14  K  776. 

Plaintiff  was  directed  by  his  correspond- 
ent to  "ship  your  hoffs  at  once."  The  mes- 
sage containing  the  directions  waa  deU^ed 
by  defendant's  negligence  four  days.  Heldt 
that  the  measure  of  damage  waa  the  differ- 
ence at  the  plaoe  of  delivery  between  the 
market  value  of  the  hogs  on  the  day  when 
they  would  have  been  delivered  had  the 
message  been  promptly  delivered,  and  the 
market  value  on  the  day  the  plaintiff  was 
able  to  deliver  them  after  the  actual  receipt 
of  the  message.  ManmUe  y.  Western  Unkm 
Tel  Co.,  18  R.  & 

Defendant,  a  telegraph  company,  agreed 
to  furnish  plaintiff  a  grain  dealer  at  8.,  with 
daily  reports  of  the  grain  market  at  C,  a 
point  beyond  defendant's  line.  By  reason 
of  an  error  in  the  report^  plaintiff  was  in- 
duced to  purchase  a  quantity  of  grain  to  fill 
a  contract  for  future  delivery.  Held,  thai 
the  measure  of  damages  was  the  difference 
between  the  actual  purchase  price  and  the 
price  as  represented  in  the  report.  Thurmr 
V.  Hawkeye  Tel  Co.,  20  R.  605. 

The  defendant  telegraph  company  re- 
ceived from  a  banking-nouse  acting  as 
agent  for  plaintiff  a  message  to  another 
banking-house,  directing  the  latter  to  pro- 
tect the  plaintiff's  note.  The  sender  paid 
the  price  of  repeating.  The  message  never 
was  delivered.  Held,\.  That  the  defendant 
was  liable  to  the  plaintiff;  2.  That  the  dam- 
ages should  not  be  measured  by  the  limita- 
tion provided  in  case  of  repeated  messages, 
in  the  blank  form  on  which  the  message  was 
written,  but  would  embrace  all  actual  dam- 
ages, including  injury  to  credit;  3.  Bat  not 
exemplary  damages,  in  the  absence  of  proof 
of  express  or  implied  authority  or  adoption 
by  the  company.  Wetiem  Unkm  TeL  Co. 
y.  Brovm,  44  B.  610. 
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The  plaintiff  sued  a  telegraph  company 
for  delay  in  delivering  to  him  a  message  an- 
nonnciug  the  death  of  his  son's  wife  and 
child,  whereby  he  was  prevented  from  at* 
tending  the  fnueraL  Beld,  that  there  could 
be  no  recovery  for  his  mental  suffering. 
Oulfetc  Tty  Co,  v.  Levy,  46  R.  278. 

Plaintiff  s  agent  telegraphed  him  the  price 
at  which  he  could  buy  apples,  but  owing  to 
mistakes  in  the  address  and  signature,  the 
plaintiff  paid  no  attention  to  it  The  price 
of  apples  advanced,  and  the  plaintiff  was 
obliged  to  pay  more  than  the  price  named  io 
the  telegram.  In  an  action  for  damages, 
there  bemg  no  evidence  of  any  difference 
between  the  cost  of  a  car-load  at  the  price 
named,  and  the  value  thereof  in  the  same 
market  at  the  same  time,—  held,  that  only 
the  amount  paid  for  the  telegram  could  be 
recovered.  Pennington  v,  Western  Union 
TeL  Co,,  56  R.  367. 

18.  Poles  in  streets.*  —  A  telegraph 
eompany  having  a  right  to  place  its  line  in 
a  punlic  street  is  bound  only  to  reasonable 
care,  can  be  made  responsible  for  an  injury 
occurring  from  the  breaking  of  one  of  its 
poles  CNuy  by  proof  of  culpable  negligence 
in  the  construction  or  maintenance  of  the 
line,  and  is  not  bound  so  to  construct  or 
maintain  the  line  as  to  guard  against  storms 
of  nnusual  severity,  the  occurrence  of  M'hich 
eould  not  reasonably  be  expected.  Ward  v. 
Atlande  d&  Pac  TeL  Co.,  27  R.  10. 

Legislative  authority  to  telegraph  com- 
panies to  erect  poles  in  public  streets  is  sub- 
ject to  the  liability  to  make  compensation  to 
the  adjacent  land-owners  for  the  use.  Boai-d 
qf  Trade  TfL  Co.  v.  BameU,  47  R.  453. 

Telegraph  poles  and  wires  in  a  public 
street  are  not  necessarily  a  nuisance  which 
will  be  prohibited  at  the  suit  of  one  in  front 
of  whose  lot  they  are  erected.  McCormick 
T.  LMrkt  qf  Columbia,  54  R.  284. 

Under  a  statute  authorizing  telegraph 
companies  to  erect  their  lines  in  any  streets 
in  a  city  designated  for  that  purpose  by 
snch  city,  a  common  council  cannot  revoke 
each  a  designation  of  the  streets,  when  the 
company  has  conformed  to  the  condition 
upon  which  the  designation  was  made,  and 
has  expended  money  in  placing  poles  upon 
the  designated  streets.  Hudson  Teleplione 
Co.  V.  Jet-gey  CUy,  60  R.  619. 

14.  Decisions  relative  to  telephone 
companies.t — The  defendant,  a  Connecti- 
cut telephone  company,  had  purchased  from 
a  Massachusetts  telephone  company,  owning 
the  patent,  the  right  to  use  its  magnetic 

*  Poles  lu  public  streets,  and  proceedings  to 
abate  the  same,  see  notes,  M  B.  :<uu-293;  67  B.  409- 
il2. 

t  Right  to  erect  telephone  poles  in  the  streets 
of  a  city,  see  note  to  67  R.  409-412. 

Duty  of,  to  serve  public  without  discrimina- 
tion, see  note,  69  R.  172-175. 

MandamuM  to  prevent  discrimination  by  tele- 
phone companies,  see  notes,  B8  R.  687-68^;  44  &. 


telephone  system  for  a  certain  period,  on  th« 
condition  that  it  should  not  permit  tele- 
graph companies  to  use  the  system  unless 
they  had  purchased  the  right  from  the  Massa- 
chusetts company.  A  statute  of  Connecti- 
cut provides  that  every  telephone  company 
shall  impartially  permit  persons  and  oorpo- 
rations  to  transmit  speech  through  its  wires 
by  its  instruments.  The  plaintiff^  a  tele- 
graph company  in  Connecticut,  not  having 
purchased  the  right,  sued  to  compel  the  de- 
fendant to  permit  it  to  use  the  system. 
Held,  not  maintainable.  American  etc  TeL 
Co.  V.  ConneeiiaU  Telephone  Co.,  44  R.  237. 

A  telephone  company  may  not  arbitrarily 
refuse  its  facilities  to  any  person  desiring 
them  and  offering  compliance  with  its  regu- 
lations, and  mandamus  will  issue  to  compel 
the  coinpany  to  do  its  duty.  State  v.  Ne- 
hraska  Telephone  Co.,  52  R  404. 

A  telephone  company  being  bound  by  stat- 
ute to  receive  dispatches  from  and  for  all 
telegraph  companies  may  not  justify  a  dis- 
crimination ill  favor  of  a  particular  telegraph 
company  by  the  fact  that  its  contract  with 
the  company  controlling  the  telephone  pat- 
ents requires  it  to  do  so.  Chesapeake  etc. 
Telephone  Co.  v.  Baltimore  Jt  0.  TeL  Co.,  69 
R.  167. 

A  telephone  company  is  liable  for  an  in- 
jury to  a  traveler  caused  by  the  fall  of  wires 
on  a  street,  although  the  fall  was  occasioned 
by  ice  produced  by  water  thrown  upon  them 
by  the  fire  department.  Nichols  v.  City  qf 
MinneapoUs,  53  R  56. 

The  state  may.  limit  the  price  which  tele- 
phone companies  may  charge  for  their  pat- 
ented facilities.     HackeU  v.  State,  55  R.  201. 

Under  a  license  from  city  authorities  for 
the  erection  of  a  telephone  line,  there  is  no 
right  to  enter  private  property  and  cut  off 
the  limbs  of  trees,  although  they  project 
over  the  sidewalk.  Mempliis  Bell  Telepfums 
Co.  V.  Hvnt,  57  R.  237. 

TEIiEaBAMS. 
Admissibility  and  efifect  of  as  evidence,  see 

BviDENOE,  239. 
Contracts  by,  see  Contraotb,  13. 

TEIiEPHONE  COMPANIES. 

See  Telboraph  kto.  CoMPAirm,  14. 

TEIiIiEBS. 
Of  banks,  see  Banks  and  BAVirnia^  62. 

TEKANOY. 
Different  kinds  of,  see  Landu>bo  akd  Tnr* 

ANT,  3-5. 
In  coparcenary,  see  Co-tbnanct,  62,  63. 
Of  land,  by  husband  and  wife,  see  Husbaiw 

AND  VVlFB,  59-62. 

TENANTS  IN  OOMMON. 

Generally,  see  Co-tkkanct,  L 
Partition  between,  see  PAB'»TrioH. 
Waste  as  between,  see  Wati^  8. 
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[Inolndai  the  neoeisitj  of  a  tender;  the  time, 
place,  and  validity  of  tender;  ralei  of  pleading 
and  evidence  In  respect  to  tender;  and  deciiioni 
relatlTe  to  tlie  legal-tender  acte  of  Congrwil 

Neoeeeity  o(»  before  rait,  see  CkkMTBAOfi^ 

160;  Tbotkb,  10. 
Of  deed,  dnty  of  vendor  to  make^  see  Tiv- 

SOB  AHD  PURCHASSB,  19. 

Of  mortgage  debt»  effect  of,  see  MoBTOAfin^ 

133. 
Of  performance,  see  Ck>HTRAOTS,  12S. 
Of  performance,  effect  o^  see  SPBomo  Pkb- 

WOBMAXQK,  25. 

Of  stock,  before  snit  for  ■abacriptioD,  lae 

COBPOBATIONa,  213. 

Plea  of,  eee  Plkadino,  38. 

When  bank   notes   are   good   tender,  eee 

Banks  and  Bankiko,  84. 
When  necessary  before  bringing  ejectment^ 

see  Bjbotkint;  22. 

1.  When  necessary.— A  tender  of  a 
conveyance  is  nnnecessary  where  the  other 
party  has  declared  his  nnwillingness  to  ac- 
eept  it    Lynch  v.  PodletkwaUe,  12  D.  495. 

The  averment  of  actual  tender  and  pay- 
ment id  money  into  court  Is  not  necessary 
in  the  case  of  an  executory  agreement 
where  the  acts  of  the  parties  are  to  be  con- 
current, as  where  one  is  to  make  a  deed  and 
the  other  to  pay  the  purchase-money;  an 
offer,  to  pay  and  demand  of  performance  is 
sufficient,  if  performance  be  refused,  and  the 
money  may  oe  brought  into  court  at  the 
trial    Benry  v.  Baiman,  64  D.  703. 

8.  Who  may  make  or  reoeiye  a 
tender.*  —  Tender  of  money  due  the  ben- 
eficiary should  be  made  to  the  trustee. 
Chahoon  v.  ffoUenbaek,  16  D.  587. 

A  party  has  no  right  to  make  tender  on 
his  own  Mhalf  of  amount  due  on  mortgage, 
where  he  has  no  interest  in  the  mortgaged 
premises,  or  in  making  the  tender.  JioAler 
T.  Newbaur,  91  D.  571. 

A  creditor  has  the  right  to  be  informed  on 
whose  behalf  a  tender  is  made,  when  made  by 
a  strsnger,  or  one  not  a  party  in  interest,  or 
he  wiU  not  be  required  to  accept  it^  or  reject 
it  at  his  periL    A 

8.  In  what  currency  tender  mav  be 
made,  generally. — A  tender  in  bank 
notes  is  valid  if  no  objection  is  made  on  that 
account  at  the  time,  out  the  only  objection 
to  receiving  the  notes  is  placed  upon  the 
ground  that  a  larger  sum  is  due.  B<iU  v. 
iianhsy,  26  D.  263. 

A  written  agreement  to  pay  a  ram  of 
money  on  or  before  a  day  certain,  with  a 
provision  that  it  mav  be  paid  in  Arkansas 
currency,  is  not  discharged  bv  a  tender  of 
the  amount  due  thereon,  in  Arkansas  cur- 
rency, after  maturity.  HojfB  v.  TuUle,  46 
D.  809. 

*To  whom  and  by  whom  mast  bs  made,  see 
note.  77  D.  477, 47& 


"Here  I  am  ready";  the  ten- 
have   the   money  ready  also. 


4.  in  caeee  of    contracts 

presflly  made  payable  in  gold  coin.  — 
A  contract  to  pay  a  ram  of  money  in  gold 
coin  of  United  States  **  of  the  present 
standard  weight  and  fineness,  notwithstand« 
ing  any  law  which  now  may  or  hereafter 
shall  make  anything  else  a  tender  in  pay- 
ment of  debts,  is  not  payable  in  legal-ten- 
der notes.  Dvtttm  ▼.  Pailcaret^  91  I>.  135; 
McOoon  V.  Shirk,  5  R.  122;  Myen  ▼.  Kavf- 
man,  95  D.  867;  McGoon  v.  Shirk,  5  R.  122; 
Kilhugh  V.  Alfard,  5  R.  249. 

6.  Depreciated  or  nncurrent  monew. 
— Where  a  party  objects  to  a  tender  on  rae 
ground  tiiat  it  is  not  made  in  lawful  money, 
although  the  jury  may  be  satisfied  that  his 
real  motive  is  to  get  rid  of  the  contract, 
they  are  not  at  liMrty  to  disrenrd  his  ob- 
jection.    Decamp  v.  Feay,  9  D.  372. 

6.  What  is  a  valid  tender.*— An  offer 
of  money  in  bags  is  a  legal  tender.  It  is 
sufficient  that  the  party  &ered  to  pay  the 
requisite  amount.  Behaly  t.  Hatch,  12  D* 
570. 

An  objection  made  at  the  time  of  a  tender 
predudee  all  others,  and  if  that  be  not  well 
grounded,  the  tender  will  be  held  good* 
Moynahan  v.  Moore,  Tl  D.  468. 

7.  What  is  not.t — It  is  not  a  le^al  ten- 
der to  say, 
derer  must 
North  V.  MalUu,  2  D.  622. 

The  offer  of  a  certain  ram  in  satisfaction 
of  an  unliquidated  claim  does  not  operate  as 
a  legal  tender  if  refused.  McDankU  v.  Baak 
qfBytland,  70  D.  406. 

A  declaration  of  willingness  to  pay  for  the 
value  of  the  labor  when  the  artuue  shall  bs 
delivered  is  not  e<^uivalent  to  an  actual 
tender  by  a  plaintiff  m  an  action  of  replevin. 
Mclniyre  v.  Carver,  37  D.  519. 

To  constitute  a  valid  tender,  he  whs 
makes  it  must  be  ready  to  pay  and  must  ao» 
tnally  offer  to  pay.  It  is  not  sufficient  thai 
a  person  is  present  from  whom  the  money 
might  be  borrowed,  unless  he  actually  ooib 
sents  to  loan  it  for  the  purpose  of  the  tender. 
Sargent  v.  Graham,  22  D.  469. 

8.  Proper  time  to  make  tender.^— 
A  tender  of  money  or  ^  property  must  be 
made  at  a  convenient  time  before  sunset 
Williama  v.  Johnson,  12  D.  275. 

A  tender  of  principal  and  interest,  when 
only  the  latter  was  due,  is  good,  unless  the 
creditor  shows  a  willingness  to  accept  the 
amount  due.     Saundere  v.  Frott,  16  D.  394. 

A  creditor  cannot  be  required  to  accept  a 
mxt  of  a  debt  which  has  not  become  due. 

*  General  requiiites  of  tender,  see  note.  77  D. 
470-472. 

Duty  of  debtor  to  seek  creditor  for  pmrpoae  oi 
making  tender,  see  note,  8  >  D.  620. 82L 

t  Illustrations  of  sufficient  and  iniuffldent  ten- 
der, mo  note,  77  D.  472-476. 

t  Time  and  place  of  tender,  see  notsb  7Y  Dl  49Si 
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A  tender  nrait  precede  init  where  the 
plaintiff  relies  on  an  equitable  title  under  a 
oontraot  for  a  ooiiTeyanoe.  Chakxm  r.  Hoi" 
lenbadt,  16  D.  687. 

The  tender  of  the  amonnt  due  on  a  mort- 
gage of  chattels  by  one  who  has  converted 
the  same,  claiming  under  the  mortgagor,  is 
ineffeetoal  after  an  action  commencMl  for 
the  oonyersion,  unless  the  costs  are  also  ten* 
dered.    Farr  v.  SnM^  24  D.  162. 

The  Vermont  statute  allowine  a  tender  In 
all  actions  until  three  days  berore  the  term 
of  court  does  not  apply  to  actions  of  trover, 
or  to  other  actions,  where  no  tender  oould 
be  made  without  the  aid  of  a  statute.  Hart 
T.  Skhmer,  42  D.  600. 

After  a  writ  had  been  sned  out  to  recover 
a  debt,  and  delivered  to  an  officer  for  ser- 
vice, the  debtor  tendered  the  amount  of  the 
debti  with  interest,  but  without  costs.  Held, 
that  the  tender  was  good,  as  the  suit  was 
not  commenced,  except  for  the  purpose  of 
preventing  the  running  of  the  statute  of 
limitations,  until  the  wnt  was  served.  Ban^ 
daUr.  ^occn,  24 R.  100. 

9.  Th«  necessary  smoimt.  —  An  offer 
of  part  of  the  amount  due  does  not  avail  as 
a  tender,  nor,  if  refused,  does  it  operate  as 
payment  pro  ianto.    Fridge  v»  SttUe,  20  D. 

10.  Keepingtb.etender  good.*— The 
benefit  of  a  tender  is  lost  by  a  suboeonent 
demand  and  ref usaL  Bom  t.  Browne  1  D. 
92. 

The  tender  of  securities  in  satisfaction  of 
a  debt  must  be  kept  good  by  bringing  snd 
cyfferin^  the  securities  in  court  Their  de- 
struction annuls  the  tender.  Brooklyn  Bank 
T.  De  OrauWf  86  D.  660. 

Where  a  tender  merely  defeats  a  narticular 
remedy,  but  does  not  discharge  a  debt,  it  is 
not  necessary  to  show  continued  readiness  to 
pay  or  to  bring  the  money  into  conrk  Eori' 
rigfa  V.  Cody,  78  O.  146. 

To  save  costs,  defendant  must  keep  his 
tender  good  by  actually  producing  the  money 
and  depositing  it  in  court.  And  it  is  too 
late  where  the  amount  tendered  before  suit 
is  not  deposited  in  court  until  after  the  trial 
has  begun,  and  after  the  accrual  of  costs  not 
embraSsd  in  the  amount  tendered.-  Warring- 
ton  V.  PoOaard,  06  D.  727. 

At  common  law,  the  tender  of  a  mortgage 
debt  on  the  day  it  falls  due,  and  at  the  ap- 
pointed place,  discharges  the  mortgage.  Oram 
V.  MeOoonf  29  R.  37^  But  a  tender  after 
default  of  the  amount  due  up<m  a  chattel 
mortgage  must  be  kept  good,  to  be  availing. 
Tonmkiwi  v.  Batie,  38  R  861. 

11.  Payment  into  court,  t— Money 
paid  into  court  is  not  to  be  deducted  from 
the  amount  found  due,  and  a  verdict  re- 

*  Keeping  the  tender  good,  see  note,  77  D.  481, 

2. 

t  Bringing  money  into  court,  see  note,  77  D,  4S2, 


turned  only  for  the  balance,  but  the  verdict 
should  be  for  the  whole  amount  due,  if  it 
exceeds  the  amonnt  paid  in;  otherwise  the 
verdict  should  be  for  the  defendant.  Dakin 
V.  Dunning,  42  D.  33. 

Money  paid  into  court  must  be  indorsed 
on  an  execution,  and  the  balance  only  col- 
lected, where  the  verdict  is  for  the  plaintiff 
for  a  lareer  sum.    IK 

Defendant  may  pay  into  court  the  amount 
he  admits  to  1>e  due,  with  costs  to  that  time, 
and  if  plaintiff  deny  that  it  is  sufficient  to 
satisfy  his  demands,  and  ^o  to  trial,  and  the 
jury  find  more  is  due  him  than  defendant 
offers,  the  latter  must  pay  costs;  but  if  they 
find  the  amount  sufficient  to  satisfy  plain- 
tiff's just  demands,  he  must  pay  sU  costs 
incurred  since  the  offer  was  msde.  Murrtat 
V.  Wmdlejf,  47  D.  324. 

Where  money  paid  into  court  by  way  of 
a  tender  is  withdrawn  under  an  order  of  the 
court,  such  withdrawal  cannot  affect  the 
validity  of  the  tender.  Wright  v.  Tomig,  70 
D.453. 

19.  Conditional  tender.^— A  tender 
with  a  condition  annexed  is  invalid.  HolUm 
V.  Brown^  46  D.  148;  Brooklyn  Bank  v.  Do 
Orauw,  86  D.  669;  Draper  v.  Hiit,  6  R.  292. 
And  the  money  or  other  thing  to  be  tendered 
must  be  actually  produced,  unless  the  cred- 
itor dispenses  witn  it,  either  by  an  enress 
declaration,  or  other  equivalent  aotib  Browm 
V.  OUmore,  22  I>.  223. 

Plaintiff  held  a  mortgage  to  secure  a  note, 
but  had  lost  the  note.  Defendant,  the  mort- 
gagor, tendered  payment,  but  demanded  the 
note  as  a  condition,  and  refused  to  take  a  re- 
ceipt and  discharge  of  the  mortgsge,  which 
plamtiff  offered.  Held,  such  tender  was  no 
bar  to  an  action  of  ejectment  brought  oa 
the  mortgage.  HoUon  v.  Brown,  46  D. 
148. 

A  party  is  no;b  entitled  to  an  abatement  of 
interest  on  his  debt  secured  by  trust  deed  on 
the  ground  of  a  prior  tender,  if  at  the  time 
of  such  tender  he  required  as  a  concurring 
stipulation  an  impossible  condition.  Biooo 
V.  Dudley,  67  D.  231. 

A  tender  sufficient  in  amount  to  discharge 
a  mechanic's  lien  for  repair  of  personal  prop- 
erty is  not  vitiated  by  a  condition  that  the 
property  shsU  be  delivered  up,  where  the 
only  objection  made  to  the  tender  was,  that 
the  amount  was  insufficient.  Moynakan  v. 
Moore,  77  D.  468.  "^ 

Tender  made  to  procure  possession  of  prop- 
erty can  hardly  be  called  conditional  because 
it  is  accompanied  with  a  demand  for  the  prop* 
ertv.    lb. 

A  tender  of  the  amount  due  upon  a  prom- 
issory note  secured  by  a  mortgage  on  real 
estate,  made  upon  the  condition  that  such 
mortgage  shall  lie  released  or  canceled,  is 
insufficient.    Storey  v.  KreuMon,  23  R.  668. 

*  Must  be  unconditional  and  unqualified,  itt 
note,  77  D.  476,  477. 
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18.  Tendor  of  chattals.*— 1.  Oener- 
oAf. — A  tender  of  property  u  not  good 
nnless  the  article!  are  specifically  pointed 
ont»  wo  that  their  identity  ean  be  avoer* 
tained.     BaUa  v,  Baten,  12  D.  67Z 

A  tender  of  chattele  in  parananoe  of  a 
oontraot  for  their  delivery,  thongh  it  die- 
oharges  the  original  obligation,  and  if  not 
accepted,  converts  the  obligor  into  the  bailee 
of  the  obligee,  does  not  justify  the  obligor  in 
abandoning  or  destroyiug  the  property.  He 
must  take  care  of  it  at  the  expense  and  risk 
of  the  obligee.    ShelcUm  v.  Skinner,  21  D.  161. 

Where  property  has  been  tendered  as  of  a 
certain  valne,  having  been  appraised  by  but 
one  of  two  appraisers  agreed  npon  by  the 
parties,  the  tender  is  not  good;  both  apprais- 
ers mnst  act,  or  the  amount  in  money  be 
tendered.     Lamb  ▼.  LcUhrop,  27  D.  174. 

Property  of  a  greater  value  than  the  debt 
cannot  be  tendered,  with  a  demand  for  the 
difference;  it  should  be  tendered  at  the 
amount  to  be  paid,  or  money  should  be  ten- 
dered,   lb. 

A  tender  of  a  specific  article  most  be  of 
inch  article,  in  ever^  material  respect,  as  the 
contract  under  which  it  is  made  requires. 
Sharp  V.  Jones,  81  D.  369. 

2.  Time  and  plaes  qf  Under.  —  The  time 
and  place  at  which  a  delivery  or  tender  of 
specific  chattels  may  be  made  mnst  be  deter- 
mined from  the  nature  of  the  contract.  Shel' 
don  V.  Skinner,  21  D.  161;  Roberta  ▼.  BeaUif, 
21  D.  410. 

The  place  where  cumbersome  chattels 
may  be  delivered  in  pursuance  of  a  contract 
must  be  ascertained  by  notifying  the  obligee, 
and  reouestinff  him  to  name  the  place  where 
he  will  receive  them.  Deliverv  must  be 
made  at  the  place  designated,  unless  it  is  an 
nnreasonable  one.  Sheldon  v.  Skinner,  21  D. 
161. 

The  place  where  articles  are  to  be  deliv- 
ered, thongh  not  named  in  the  contract,  may 
often  be  determined  from  the  nature  of  the 
transaction,  and  the  situation  and  business 
relations  of  one  or  of  both  of  the  parties.  lb. 

If  no  place  be  fixed,  the  debtor  must  seek 
the  creditor,  if  within  the  state^  and  tender 

5)rformanoe  of  the  contract.  RoberU  r, 
tatty,  21  D.  410. 

Portable  pvopertv,  in  such  a  case,  must  be 
taken  and  deliverea  to  the  creditor,  or  at  his 
residence,     lb. 

Where  a  contract  is  payable  at  a  certain 
time  and  place,  in  specific  articles,  and  the 
debtor  is  at  the  place  appointed  at  a  season- 
able hour  before  sunset  on  the  day  fixed, 
prepared  to  make  delivery,  and  the  creditor 
neglects  to  attend  to  receive  the  articles,  a 
tender  after  sunset  will  be  good.  Avery  v. 
Stewart,  7  D.  240. 

The  delivery  of  portable  articles,  when  the 
place  is  not  designated  in  the  contract  there- 

*  See  note  on  tender  of  specific  articles,  la  D. 
100. 70L 


for,  must  be  made  at  the  residence  of  the  ob* 
ligee.  La  Forge  v.  Rickert,  21  D.  209.  And 
if  the  property  be  ponderous,  the  debtor 
must  request  the  creditor,  a  reasonable  time 
beforehand,  to  appoint  a  time  and  place  of 
delivery.  Roberta  T.  Beaify,  21  D.  410;  and 
then  deliver  them  at  the  place  by  him  des* 
ignated,  if  he  appoint  a  reasonable  place, 
and  one  whhin  tne  probable  contemplation 
of  the  parties.  The  articles  tendered  must 
be  separated  from  other  articles,  so  that  the 
pr'^misee  can  know  which  to  take.  BarvM 
V.  Graham,  15  D.  394. 

There  can  be  no  tender  after  the  contract 
is  broken,  and  uncertain  damages  hare  ac- 
crued.   Roberta  v.  BeaUy,  21  D.  410. 

Tender  of  specific  articles  must  be  made 
on  the  day  stipulated.    lb. 

14.  Tender  of  choses  in  action. — A 
chose  in  action  against  a  creditor  is  not  a 
good  tender  in  payment  of  a  judgment  cr 
execution.     Thorp  v.  Wegtfarth,  93  D.  789. 

15.  Tender  of  performanoe. — A  ten* 
der  of  performance,  if  no  place  is  fixed,  may 
be  made  to  the  person.  Baiea  t.  Balea,  12 
D.  672. 

Tender  by  an  executor  of  a  deed  CKecuted 
by  the  testator,  in  his  lifetime,  in  accordance 
with  a  direction  in  the  will,  is  good.  Rearidk 
V.  Swinehart,  61  D.  540. 

A  vendor  to  exempt  himself  from  ccets  by 
tender  in  an  action  by  his  vendee  for  a 
specific  performance,  and  for  damages  on 
account  of  a  diminution  in  the  amount  con- 
veyed, mnst  tender  the  amount  o%ring  the 
vendee  on  account  of  the  diminution,  and 
also  a  conveyance  of  the  land.  Waiting  t* 
Kinnard,  60  D.  216. 

A  demand  is  liquidated  so  that  tender  ex* 
empts  defendant  from  costs,  where  he  con- 
veys a  tract  as  containing  a  certain  number 
of  acres  at  a  certain  price  per  acre  and  the 
tract  falls  short  of  that  amount.    /&. 

The  tender  of  a  quitclaim  deed,  without  a 
release  of  the  dower  of  the  wife  of  tiie 
grantor,  is  not  a  sufficient  compliance  with  • 
contract  by  which  the  bargamor  agrees  to 
convey  the  entire  estate  in  the  land  by  a 
good  and  sufficient  conveyance.  Wrifj^  v. 
Young,  70  D.  453. 

16.  Efifoct  of  tender,  generally.  —  A 
tender  of  specific  articles  at  the  time  and 
place  appointed  by  the  contract  diseharffes 
the  contract,  and  vests  the  property  in  tne 
creditor,  whether  be  attends  to  receive  it 
or  not  Barney  v.  BUaa,  12  D.  696;  MUdkU 
V.  MerriU,  18  D.  128.  And  if  the  tender  is 
refused,  the  party  tendering  becomes  the 
bailee  of  the  party  refusing,  Svatm  v.  iZott- 
uU,  46  D.  846. 

A  tender  properly  made  is  a  satisfacticQ  of 
the  demand;  the  debt  is  paid,  and  the  arti- 
cles tendered  become  the  property  of  the 
creditor,  and  afterwards  are  kept  at  his  risk 
and  expense.     Lamb  v.  Lathrop,  27  D.  174 

The  relation  of  debtor  and  creditcr  nm 
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longer  existi  botween  the  parties^  bnt  that  of 
trasteo  and  euUU  qu4  iruit^  or  Itailor  and 
bailee,    lb, 

A  tender  after  mlt  bronght  to  recover 
ipeoifio  property  upon  which  a  lien  for  eer* 
▼ices  is  claimed  does  not  entitle  plaintiff  to 
his  costs,  thonffh  the  tender  be  of  the  fuU 
amount  claimed  by  defendant,  ezolnsiyo  of 
costs,  and  though  the  sum  offered  is  there* 
upon  acceptecL  Mclntjpre  r»  Carver,  37  D. 
519. 

Tender  In  the  bills  or  notes  of  a  bank  is 
not  treated  as  a  tender  of  specific  articles, 
and  does  not  discharge  the  debt.  •  A  party 
pleading  such  tender  mnst^  therefore,  plead 
it  with  a  profert  in  curia,  Spann  ▼•  Jialt* 
well,  46  D.  m 

Money  tendered  in  parent  of  a  debt  does 
not,  unless  accepted,  discharge  the  debtor, 
or  vest  title  to  the  same  in  the  creditor. 
8toweU  T.  Read,  41  D.  714. 

A  tender  in  payment  of  a  debt  prevents 
the  recovery  of  costs  in  an  action  to  enforce 
the  demand.    lb. 

A  tender  admlte  the  liability  or  indebted- 
ness to  the  amonnt  of  the  sum  tendered. 
Frink  ▼.  Ooe,  61  D.  141. 

A  tender  of  a  thing  claimed  in  suit,  when 
made  in  the  conrae  of  judioial  proceedings 
and  in  an  unqualified  and  unrestricted  man- 
ner, carries  with  it  the  presumption  which 
the  law  attaches  to  a  judicial  confession;  but 
when  such  tender  is  made,  not  of  the  thing 
claimed,  but  of  something  else,  with  a  speciid 
reservation  of  all  legal  rights,  and  with  the 
special  defense  that  the  thin^  cbdmed  is  not 
due,  and  when  such  tender  is  not  accepted 
as  made,  it  does  not  have  that  conclusive 
effect     DavU  r.  MilUxudan,  87  D.  617. 

17.  Xlfect  of  tonder  in  foreign  Juris- 
diction. —  Though  one  country  will  not 
execute  the  penakl  laws  of  another,  yet  if  a 
person  be  discharged  from  a  debt  by  a  tender 
and  refusal  made  in  a  foreign  country  by 
Tirtae  of  ite  laws,  he  may  defend  himself 
elsewhere  by  relying  upon  such  tender  and 
refusal  and  the  laws  under  which  he  was 
discharsed.      Warder  v.  Arell,  1  D.  488. 

18.  w aiver  of  strict  tender.  —  The 
positive  declaration  of  one  to  whom  money 
u  to  be  paid  within  a  certain  time,  that  he 
will  not  receive  it,  will  excuse  the  tender  of 
the  money,  provided  the  declaration  is  made 
before  the  expiration  of  the  time.  Dormy  v. 
Bcurhee.  12  D.  296. 

A  party  waives  his  objection  that  a  tender 
is  made  after  a  breach  of  a  contract  to  de- 
liver goods,  where  he  refuses  to  aocept  the 
goods  solely  on  the  ground  that  they  are  not 
merchanteble.    OinUd  v.  Banks^  24  O.  91. 

19.  Avoiding  or  inreTenting  tender. 
—  A  suit  commenced  by  a  creditor  who 
keeps  out  of  the  way  to  prevent  a  tender  of 
the  amonnt  due  him  wul  be  stayed  upon 
payment  of  the  amount  due,  without  costs, 
although  a  technical  right  erf  action  existed 
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at  the  oonunencement  of  the  suit.    Nogm  t« 
Clark,  82  D.  620. 
SO.    Rules   of  pleading  respecting 

tender.  —Tender  and  ftfusal  in  covenant 
need  not  be  pleaded  with  an  averment  of 
being  still  ready.  Where  the  time  and 
place  are  fixed,  and  the  covenantor  can  dis- 
charge the  covenant  without  any  concurrent 
aot  on  the  part  of  the  obligee,  the  plea  should 
be  tender,  eto.,  and  not  "ready  to  pay." 
MitchfU  V.  Gregory,  4  D.  659. 

A  plea  of  tender  should  show  that  the 
tender  was  made  at  the  uttermost  convenient 
hour  of  the  day.  So  on  a  covenant  to  de- 
liver whisky  at  obligor's  distillery  upon  a 
Siven  day,  a  plea  "that  he  was  ready  on  the 
ay,  but  neither  plaintiff  nor  anv  one  on  his 
behalf  attended  with  the  vessels  to  receive 
it,"  is  bad  for  want  of  a  stetement  of  the 
time  of  the  day  at  which  the  obligor  at* 
tended.    JcueU  T.  Wagnon,  5  D.  602. 

A  plea  of  tonder  of  specific  articles  must 
stete  an  actual  tender;  and  a  plea  steting 
that  the  debtor  had  the  property  ready  at 
the  time  and  plaoe  to  deliver  to  the  creditor, 
and  there  remained  throughout  the  day,  but 
that  the  ereditor  did  not  attend  to  receive 
it,  and  that  it  is  still  ready  for  the  creditor 
if  he  will  receive  it»  is  insufficient.  Bameff 
T.  Blm,  12  D.  696. 

To  a  declaration  upon  a  note  payable  in 
good  current  bank  notes,  such  as  will  ,be 
received  in  deposit  in  two  banks  named,  and 
such  as  will  piss  at  par  at  the  time  of  pay* 
ment»  a  plea  of  tender  of  such  bank  notes  as 
would  be  recdived  in  the  two  banks  named* 
which  fails  to  aver  that  the  notes  were  of 
par  value,  is  bad  on  demurrer.  McNakjf  v. 
BelU  24  D.  464. 

Plea  of  tonder  must  show  an  unqualified 
offer  to  pay  the  whole  amount*  and  such 
plea  admits  the  amount  due  and  a  readiness 
at  all  times  to  pay  it.  Caary  v.  Bancroft,  25 
D.  893. 

A  tonder  of  a  noto  due  the  defendant  from 
the  assignor  of  the  plaintiff,  and  the  balance 
in  money,  does  not  support  a  plea  of  tender. 

A  plea  of  tender  of  personalty  need  not 
aver  that  the  defendant  is  still  ready  to  de- 
liver, nor  that  the  tender  was  made  in  satis- 
faction of  the  debt  Lamb  v.  Lathropf  27  D. 
174. 

In  an  action  on  a  bond  payable  in  notes 
of  a  oertoin  bank,  a  plea  of  tender  which 
does  not  aver  that  the  defendante  were  al« 
ways  ready  to  pay  the  said  notes  from  the 
time  of  tender,  and  does  not  aver  that  the 
tender  was  made  on  the  day  of  the  maturity  of 
the  bond,  is  demurrable.  Lanier  v.  Trigg, 
45  D.  293. 

Plea  of  tender  Is  not  good  unless  the  party 
bring  the  money  or  other  thing  tendered 
into  court,  and  thus  |[ive  his  adversary  an 
opportonity  to  accept  it.  An  exception  ex< 
iste  where  the  thing  tendered  caan(&»  owing 
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to'its  weight  or  bulk,  be  conveniently  brought 
faito  oourt    SpaTtn  r.  BaUteU,  46  D.  346. 

Plea  of  tender  and  refusal  after  oommence- 
ment  of  the  actioif  is  no  bar,  even  though 
the  money  is  brought  into  ooort  under  that 
plea;  but  such  a  plea  of  refusal,  aptly  pleaded 
and  in  due  time,  will  bar  the  action  and 
throw  upon  the  plainti£b  tiie  costs  of  the 
suit.     Murray  y.  WintUey,  47  D.  324. 

Tender  in  open  court  of  thing  demanded, 
or  its  equivalent,  is  an  admission  that  the 
thing  itself  is  due,  and  is  inconsistent  with 
an  averment  that  the  thing  is  not  due;  and 
a  plea  of  payment  or  plea  of  tender  is  incon- 
sistent with  a  general  deniaL  Dctvia  v.  MU- 
kmdon,  87  B.  517. 

2 1 .  Rules  of  evidence.  —  Evidence  that 
goods  tendered  were  unmerchantable  is  ad- 
missible in  rebuttal  of  proof  of  a  tender  in 
an  action  for  the  non-deuvery  of  suoh  goods, 
Ghmtd  V.  Banks,  24  D.  90. 

22.  Oonstitutionalityoflegal'tender 
acts.  —  The  act  of  Congress  declaring  United 
States  treasury  notes  a  lecal  tender  in  the 
payment  of  debts  is  yaud  and  binding. 
Jchnwn  V.  Lew*  ^  1^-  206. 

28.  Their  interpretation  and  effect 
-»The  acts  of  Congress  called  '*  legal-tender 
acts"  do  not  merely  confer  a  privilege  on 
debtors  for  their  benefit,  but  are  measurea 
of  public  policy,  and  the  right  under  them  to 
pay  in  any  lawful  money  cannot  be  waived 
even  by  express  consent.  OaUaano  v.  Pierre, 
89  D.  643. 

Legal  damages  for  a  failure  to  pav  a  stipu- 
lated amount  m  gold  cannot  possibly  exceed 
that  amount  in  any  lawful  currency,  under 
the  legal-tender  act.    Jb. 

The  defendant  accepted,  payable  in  Boston, 
a  bill  of  exchange  for  one  hundred  pounds, 
drawn  in  London.  Aeld,  that  he  was  liable  to 
pay  only  at  the  rate  of  $4.84  per  pound  in 
treasury  notes.  Cairy  v.  (Jourienay,  4  R.  569. 

In  1870  the  legislature  of  Vermont  author- 
ised the  state  treasurer  to  pay,  in  gold  coin, 
bonds  issued  before  the  passace  of  the  **  logal- 
tender  **  act  of  Congress,  and  due  in  1871. 
Subseouently,  the  supreme  court  of  the 
United  States  decided  that  the  legal-tender 
act  applied  to  debts  contracted  before  as  well 
as  after  its  passage;  and  the  state  treasurer 
refused  to  pay  the  bonds  in  gold  coin.  Held, 
that  the  payment  of  the  bonds  in  gold  could 
not  be  enforced.    Kellogg  v.  Pagef  8  R.  883. 

The  bonds  of  the  state  were  expressed  on 
their  face  to  be  payable  in  gold  and  silver 
coin.  The  legislature  passed  a  resolution  to 
pay  them  in  legal-tender  notes.  Held,  that 
the  court  had  no  power  to  compel  the  state 
officers  to  make  payment  in  coin.  StaU  v. 
Hays,  11  R.  402. 

A  mortgaffe  was  executed  before  the  pas- 
sage of  the  legal-tender  act.  After  the  de- 
cision of  the  united  States  supreme  court 
{Hepburn  v.  Oriewold,  8  WalL  606)  dedaring 
the  act  void  as  to  contracts  made  prior  to  its 


Sassage,  the  grantee  of  the  mortgagw  ten- 
ered  payment  of  the  mortgage  debt  in  le|^- 
tender  notes^  which  the  mortgagee  refosed. 
Subsequently  the  United  States  supreme 
court  reversed  its  decision.  {Knoz  v.  £ee,  12 
Wall  457.)  Held,  that  the  tender  did  not 
discharge  the  lien  of  the  mortgagee,  it  being 
insufficient  according  to  the  law  as  tiien  de- 
clared,   ffarru  v.  Jex,  14  R.  286. 
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BOAD  OoiiPAMia»  66-57. 
hk  lotfeorioi^  indietmont  for  ooWiig^  omLms 

nnaH»  7. 
In  lottorio%  righti  of  holdort  of^  om  Lor- 

Tnxm,  4, 
littitetiooo  of  liobnity  in,  om  OA»mfBB%  SB. 


lioeoM  to  oBl^  OM  Licnnn^  6. 
Bigbt  to^  M  offwlod  by  Mortgog*^  mo  Mosv* 
«AaB%S7. 


ADogotion  ol^  la  iadiotmonl^  om  Homonii; 

19. 
Oiring  farthor,  to  prineipa],  wboa  diMbaigM 

surety,  om  SuRnrsHiP,  81-S7. 
LapM  of,  effMt  otp  in  oqai^y,  om  LmiTATiovs 

OPAcnoN%  57. 
LopM  of»  when  bars  action,  om  LurrATiONs 

ov  AcnoNfl,  in. 
Of  bfathor  dMtb,  proof  of,  by  beunay,  om 

Bttdbhci^  68* 
Of  rommiarion  of  ofbnM^  otating;  In  indiot- 

■Mnt^  OM  iNDicncsMT,  SSL 
Of  dMib,  stating^  in  indlotment  lor  mnrdor, 

OM  HoMiGiDi;  SSL 
Of  doliTory  by  oarrior,  om  CABuns,  47. 
Of  delirory  of  goodo  Mid,  om  Salbs,  84. 
Of  depooit  of  iMtiM  In  mail,  om  Bilu  abb 

NoTBB,  aoi. 

Of  entrjr  of  Judgment,  om  Jvdqiiirt,  11. 
Of  impriaonment^  dMignating,  in  aontenco, 

OM  Trial,  216. 
Of  laying  ■■■eeiment  of  tazoi^  om  TAZBi^ 

88. 
Of  making  ozoontioB  lory,  om  Ezbodtiov, 

47. 
Of  objeeting  for  defect  of  partioi^  om  Pai^ 

TIBS,  14. 
Of  payment^  filling  In,  wbon  loffe  blank,  om 

Alls  and  Notbs,  20. 
Of  payment  of  lecacy,  aM  Lbqaoibs,  27. 
Of  perf ormanM  of  contract^  om  Oo2rrBACi% 

121. 
Of  oernoe  of  prooeea,  om  Proobss,  14,  26. 
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Of  taking   depoaition   by  oommiasion,  om 

Dbpositzohs,  18. 
Time  polioiM  of  marino  ^"ii'^**^  om  Ib- 

SVRAKOB,  07. 
To  dhallenge  jnn»%  om  Trial,  20,  161. 
To  demand  payment  of  bill  or  nola^  om 

Bills  abd  Kotbs,  161-160. 
To  demand  payment  of  check,  mo  Ckbok% 

To  elect  betwMn  dower  and  will,  om  I>owbb» 

86. 
To  onforM   indlyidaal    liabilite  of  atook- 

bddor,  MO  CoRPORATiOBfl,  84. 
To  oxMpt,  OM  Appbal,  78. 
To  file  mechanic's  lien,  sm  Mbghabio*b  Lob, 

18. 
To  g^ye  notiM  of  amigoment  to  debtor,  om 

AaSIONMBHT,  84. 

To  give  notice  of  dishonor*  om  Biixa  ab» 

I^OTBfl^  186-19a 
To  interpoM  plM  in  oqnity,  om  FLBABtBOft 

7U 
To  iasno  JL  /i.,  om  Bsboutiob,  14 
To  make  payment,  bm  Patmbmt,  6. 
To  make  tender,  sm  Tbndbb,  8. 
To  moTO  for  injunction,  sm  iNjUMoriOB,  SSL 
To  more  for  now  trial,  sm  Nbw  Tbiai^  47. 
To  move  to  disMlyo  Injunction,  sm  Ibjvbo- 

TIOB,  61. 

To  move  to  TOMta  Jadgmont^  bm  Jvimiiibbt, 

125. 
To  notify  opposite  party  to  prodaM  boat 

evidence,  see  BviiiBMCi;  66. 
To  object  to  the  jarisdiction,  sm  Jubibdhv 

noB,  18. 
To  offer  to  abandon  to  andorwritor%  bm  Iv» 

BURABOB,  153. 
To  TOM  sentenM  oa  oonylotBd   felon,  bm 

7rRiAL,218, 
To  perform  contmet,  extension  of,  sm  Oni* 

TRACTBL  137. 
To  plead,  sm  Plbadibo,  166. 
To  plead  in  abatement,  bm  Abatbiibbt,  ISL 
To  plead,  in  aetiona  at  law,  bm  FLBADtBo* 

22. 
To  plead  statnto  of  limitation%  bm  LucifA- 

noBB  OP  AonoMflL  16. 
To  present  bill  of  ozMptuma,  bm  Appbai* 

06. 
To  preeent  elahn  for  loss,  to  carrier,  bm  Bb* 

PRXflB  OOMPABIBB,  16. 

To  proMnt  claims  against  dooodettfs  OBtali^ 

SM  BxBouTORB,  etc.,  01. 
To  probate  will,  bm  Willb,  40. 
To  redMm  from  ozoootion  sale^  bm  Bzboo* 

TICK,  148. 
To  redMm  from  mortgage,  bm  M<ttt«iAOB^ 

124. 
To  redMm  from  tax  sale,  bm  TAZBi^  87* 

To  sne  for  dower,  sm  Dowbb,  46.  

To  sne  on  insaranM  policy,  bm  lBBBBAaa% 

183,  184. 
To  take  an  appeal,  bm  Appbal,  77. 
To  take  obJMtions,  sm  Trial,  68,  64. 
What  allowed  oonnMl  for   argnmonl^  MO 

TRLiL,  173. 


Wmt  Index  t«  VotM  hi 

Wh0Baitetait«tiik6f«ff6et»  tMSrATurifl^  9. 
WImb  a  treaty  takes  dbolC  tea  l^BAToa,  1. 
Whan  Irill  or  nola  ia  pajabla^  tea  BiLU  ahd 

Notes;  10. 
Whan  aqnitabla  aonTanion  takaa  affeo^  aaa 

WiU8»91. 
Whan  af  ^  aatanoe  of  a  aontnol^  aaa  Con* 

nuon;  75;  Sncmo  Psbiobmavg^  27. 
When  right  to  raa  ariBai  on  bill  araatai  tea 

BnxB  AVD  Non%  266^  257. 
Within  which  ta  sna  for  •adnetUn^  tea  8»> 

MJonoH,  2. 

1.  Bvlas  for  computing  tbiija,  g«i- 
•rally.* — From  tha  day  af  tha  data,  and 
fran  tha  date^  aignifying  the  aama  tiling, 
and  amy  either  inclnde  or  exdude  the  dav, 
aooording  to  the  intent.  Homer  r,  Reffmolda^ 
1  D.  651;  8mUh  t.  Catrity^  48  D.  420;  nnleaa 
a  d^erent  intention  ia  manifeated  bv  the  in- 
atmment  or  atatnte  onder  which  the  qnea- 
tioQ  ariaea.  Bemk  t.  Leonard,  19  R  470. 
Thia  mle  appliea  to  erary  inatmment  or  eon* 
traat^  and  aiao  ta  tha  oonatmction  of  atatntaa 
aad  all  proceedinga  nnder  them.  Weeke  t. 
BwO,  60 1).  249.  So  where  mortgaged  prem* 
iiaa  hare  been  aold  at  f oreoloanra  aale  on  a 
aartain  day,  the  redemptioner  hai  antil  tha 
laat  moment  of  the  aama  day  of  the  anooeed- 
ing  year  hi  wfaioh  ta  redeem.  Teuchar  t« 
^Sitf,  92  D.  410. 

Whenerer  a  f orfeitiire  would  be  inonrred 
hj  indndinf^  "the  day  af  the  date,"  er  "an 
aol  done^**  it  will  be  ezolttded  la  tta  aom* 
pntation;  and  whether  aneh  day  ia  to  be 
meladed  ar  azelnded  ia  ta  be  determined 
aooordiauff  to  the  intention  of  the  parties,  ea 
aa  ta  eoeetoate  their  deeda,  and  not  to  da- 
atroythem.   WUUammmr,  Farrow,  211).  492, 

Li  tiia  aompntation  of  time  from  a  aertain 
day,  11  la  a  general  prinoiple  that  the  time 
will  ba  aa  eompnted  aa  to  aave  the  right  in- 
taadad  to  be  favotad  by  tha  laWp  <ir  to  be 
aeenred  by  the  partiaa  to  a  aontraot,  by 
indnding  or  exdnding  the  flrat  day.  Jonee 
r.  Pkmtere'  Bank,  42  D.  471. 

A  month  referred  ta  without  dcaiffnatioa 
•f  year  w31  be  anderatood  to  ba  af  &a  oni^ 
font  yaar«  anleaa  from  tha  aooaaetion  it  la 
apparaat  that  aaother  ^ear  la  iatended.  A 
wnt^  therefore^  made  in  February,  return* 
able  at  the  aoort  to  be  held  on  the  fourth 
Tneedjuf  af  April  will  be  understood  aa  ra- 
tnmable  on  uie  fourth  Tneaday  of  April 
aezt    KeUif  ▼.  OOman,  61  D.  648. 

8.  Statutory  limitatioiia  of  time 
within  which  acts  must  ba  done. —If, 
bk  a  atatnte,  time  ia  to  be  computed  from 
the  doing  <rf  an  act,  the  day  on  which  it  ia 
doaa  ia  axdnded  from  the  computation.  Mt 
parte  Dean,  14  D.  621;  MeCulheh  v.  Hopper, 
64  R.  146;  Oisea  t.  Blatter,  62  D.  745. 

Under  a  atatata  requirins  the  copy  of  the 
writ  and  of  the  return  of  the  attachment  to 

*Time  within  which  act  it  to  be  done,  how 
pated,  see  notes,  7  Di  200, 9M;  4i  B.  4UMiib 
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ba  deposited  in  the  town  derk'a  office  '^aay 
time  within  three  daya  thereafter,'*  the  day 
of  the  attachment  la  to  be  axdnded.  Bemk 
T.  Leonard,  19  B.  470. 

The  statute  of  21  Henry  IIL  aanceming 
leap-year  makes  no  proYiBion  as  ta  how  the 
28th  and  29th  of  February  shall  be  counted 
in  computing  a  number  ei  dayu  leaa  than  a 

Sir;  taa  29th  af  February  ia  an  independent 
y  ia  aneh  aomputationsi  and  ao  aanrioa  af 
a  aummona  aa  tha  25th  of  Febmanr  for  a 
term  commencing  March  6th  ia  a  Talid  ten 
daya'  notice.  BeUauUm  r.  Vkucamm  NaL 
Bank,  82  R.  86. 

In  computing  tlina  ander  tha  atatata  af 
diatributiona,  it  ia  tha  practice  of  Amerioaa 
courta  to  indnde  cae  day  and  exclude  the 
other,  except  when  the  atatnte  requirea  ao 
many  entire  daya  to  Intervene^  in  which 
caae  both  are  excluded.  CHoea  t.  Slattern  92 
D.  746. 

In  computing  tha  time  alloared  to  doaa 
act,  Intenrening  Sundaya  are  induded;  but 
if  the  day  of  perfcrmaaca  ialla  ca  Suaday, 
it  ia  act  counted,  aad  the  party  ia  aatitied 
to  perform  the  act  on  tha  Monday  fotlowiag. 
Saber  t.  Bwrt,  82  D.  680|  Crteeem  t.  ParS^ 
46IL406. 

Where  tha  Uat  dav  for  the  performaace  of 
aa  act  by  atatnte  falia  on  Sunday,  it  may  be 
done  on  tha  aaxt  day.  Mdnrnndim  t.  Wraaa, 
49  B.  690. 

8.  Bula  that  firaetlona  of  a  dayara 
natragardad.*— Fictiona  af  law  are  re- 
aorted  to  only  for  the  purpoea  of  attaining 
Juatice^  and  wul  aarer  be  allowed  ta  prevau 
orer  the  real  faoti^  where  auch  aUowaaca 
will  work  a  wrong.  Mur/ree  t.  OarmaeL  26 
D.  232. 

Ia  tha  aampatatioa  af  time,  the  law  doea 
aot  know  the  fraoticaa  of  a  day.  Feare  r, 
MerriH  60  0.  226;  anleaa  for  the  puipoae  af 
giyinff  affect  to  a  right  which  would  other- 
wiae  be  defeated.  Wilikuneon  ▼.  Farrom,  21 
D.  492;  Craig  t.  Qo^frog,  64  D.  299.  8a 
where  two  persona  claim  tha  same  tract  af 
land  from  a  aommon  aonrce^  by  different 
coaTayaacea^  executed  an  the  aama  day,  the 
time  of  day  aneh  contreyancea  ware  executed 
may  ba  proTod,  for  the  purpoae  of 


who  baa  the  better  riabt.  Mur/ree  t.  Car* 
mack,  26  D.  232.  8.  ¥.,  l^iowfion  r.  CWwr, 
62  D.  166;  Metter.  Bright,  82  D.  683. 

Where  in  ejectment  a  plaintiff  claima  titie 
under  a  Jadjpment  dated  a  certain  day,  aad 
defendant  by  deed  from  the  judgment 
debtor  executed  oa  the  aama  day,  ana  there 
is  no  proof  that  the  lien  of  the  judgment  at* 
tached  prior  to  the  exeoutica  of  tiie  deed, 
the  defendant  must  preraiL  Mur/*ee  ir. 
Chrmack,  26  D.  232. 

4.  When  ''month*  maana  a  lunar 
month,  and  whan  a  calendar  month.  -^ 
la  eases  of  billa  of  exchange  and  pronusaoty 


*  Frmctions  of  a  dai 
see  note,  :aDi 
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aot6%  tiiM  b  cUevlated  bj  calendar  and 
Ml^  Inaar  montlu.  L^flniwdl  ▼•  WUk^  I 
P.  97. 

In  itatntet  and  Jvdidal  prooMdinn  the 
word  **month  *  meaiia  a  oalandar  monw;  and 
H  ahaald  be  ao  oonatnied  in  oontraota,  vnleaa 
iftappean  that  tba  partias  intended  a  lanar 
■Kmtb.     WUUamam  r.  Fmrrom,  21 D.  492. 

Hm  word  ''month*  and  the  worda 
**  thir^  days  *  are  aTnonymona  terma  in  the 
Mieral  railroad  law  of  Indiana.  HtatUm  t. 
CktehMaa  ete.  IL  R.  On.,  79  D.  4Sa 

5.  Keaning  of  tlie  word  "day.* — Un- 
der a  atatnte  aothoriainff  the  filing  of  a  eertain 
paper  in  the  clerk'a  omoe  within  a  apeoified 
nnmlwr  of  days,  the  ^per  need  not  do  filed 
within  the  hoars  appointed  by  law  for  keep- 
ing the  office  open,  bat  may  be  filed  after 
the  ccniration  of  thoae  honra  at  any  time  np 
to  mimiight  of  the  last  day,  Xkummwam  t. 
47  R.  i76u 


Warranty  of  seaworthineea  in,  see  IiravB* 
AMcm,  lia 


▲eqniremen(t  of,  by  adtrerae  poaseasioii,  ase 

ADTIBSB  POflBBHION. 

▲oqniaition  of,  by  general  goremment^  aea 

PuBUO  LAiinai  1. 
Aetion  by  Tondee  for  def eots  in,  ase  Vurpom 

AMD  FiraiwAww,  68. 
Compelling  pnrehaaer  to  taka^  ase  PAsn- 

noN,  29. 
Conclnsiyeneas  of  Jndgment  aa  to^  aea  JvDO- 

MSMT,  70. 

Dadaratioaa  raUtira  to^  aea  Btidbiob,  161- 

166. 
Diaoontinaanea  on  plea  of^  aea  Juanoi  m 

THB  Pkaci;  10. 
DIspated,  effeot  on  Jnriadiotioa,  wm  PAm- 

noH,  7. 
Effect  of  Inll  of  lading  to  pasa,  aea  Bills  ov 

Ladimo,  8,  4, 16. 
Iffeot  of  inabilil^  to  give^  on  right  to  par> 

formanos^  ase  SriuifMi  Puoobmaiioi, 

26. 
Effect  of  Jadgment  to  tranafar»  wm  twawwrn, 

22. 
Effect  of  raising  question  of«  ase  fdnoDLi 

Ertbt,  12. 
How  prored,  see  Evidshci;  289. 
In  third  person,  when  n  defense^  aea  EjnoT- 

MXHT,  14;  TuBiPAfla,  19. 
Necessity  of  sheriff's  deed  to  oompleta^  see 

Ex»nmoN,  128. 
Of  assignee  for  ereditorsb  see  AasiONiiniTa^ 

eta,  88. 
Of  assignoe  in  bankraptoy,  see  BAmuturroT, 

14,  16. 
Of  aasigneo  of  morteage^  aea  Moetoaob%  64. 
Of  bay  er  of  ehattela,  see  Salib,  20. 
Of  claimant  to  property  levied  on,  trial  ol^ 

aee  ExsconoN,  191. 
Of  complainant  aeeking  removal  of  elood» 

see  Cloo»  ov  Trru^  IL 


Of  landlord,  tenant  estopped  to  deny«  ase 
Landlord  Aim  Tbvamt,  10-12. 

Of  personal  representative,  see  Exncoron 
AVD  AxncnflSTRATORS,  40,  41. 

Of  plaintiff  as  legal  holder,  avermenti  aa  to^ 
see  Bills  akd  Nom,  270^  274:  evi- 
dence to  prove,  see  Bnjui  axd  Hon^ 
277,  278;  to  disprove^  aee  BiLU  aji» 
Noras  292. 

Of  parchaser  at  fbreeloaare  aale,  aea  MoBfw 
0AGI8,  lOS. 

Of  parobaser  from  thief,  eee  BoMiis^  & 

Of  receivers,  see  Rncnvna,  9. 

Of  the  states,  to  pnUio  laiftd%  aea  FvBJi 
Lands,  2. 

Of  vendor,  when  pnrehaaer  may  diapnto^  aaa 

VSNDOB  AND  PUKCBASU,  24. 

Passing,  by  indorsement,  aea   BiLU  Aa» 

Notes,  9^-111. 
Presnmptions  as  to^  see  Bvxdhioi,  SOL 
Proceedings  to  aoqnire^  for  railroad,  aea  Rai^ 

BOAD  COMFANIIfl^  22. 

Proof  o^  1^  hearsay,  eee  BvinnHOi,  67. 
Pnrohase  from  one  not  havinib  mo  Saui^ 

80,  81. 
Pnrohase  of  hostile,  by  vendor,  aea  Vbiwm 

AND  PuROBAan,  26. 
Reference   to^  in  oonatming  atatntai^  aaa 

Statutb,  42. 
Remedies  of  parchaaer  lor  dofeeta  i%  wm 

VbNDOB  and  PUBOKASKRy  27* 

Slander  ol^  see  Slahdbb,  IY. 

Statatea  embracing  sabjoels  not  arprsaaad 

in,  aee  SrATunfl^  26. 
To  bed  of  a  stream,  or  flats^  aee  TtT^AiAy 

RiOHTB,  8-6. 

To  bnrial  plots,  see  CncmBiRi^  8. 

To  goods,  as  between  principal  and  faoloi^ 

aee  Faotob8»  6. 
To  p>ods  sold,  when  passes,  see  Salo,  68-ML 
To  msnred  property,  offset  of  change  ol^  aaa 


oi;saa 


Insubanob,  69,  60. 
To  land,  effeot  of  war  on  transfers 

Wab,  82. 
To  land  set  apart  for  a  highway,  aaa  Hio» 

WATB^  7. 

To  mining  lands^  see  Minbs  and  BfomMi  L 
To  mortgaged  nremises,  s^  MoBnoAOBS^  9L 
To  office,  memiamuB  to  determine,  see  Mar* 

DAMUS,  16. 
To  office,  proceedings  to  try,  aea  OffiCBR% 

IS;  Quo  Warranto^  6b 
To  office,  when  determined  by  in]nnoliai^ 

see  Injunction,  82. 
To  personal  ohattds,  see  Prbsoral  Pro»- 

BRTT,  a. 
To  real  property,  aea  Rral  PRonmrr,  S-7. 
To    stream,    by  adverse    possession,    aaa 

Watbbooitrsbs,  6. 
To  snbject-roatter  mortgaged,  aea  Charrl 

MOBTOAOBS,  17. 

To  support  action  for  trespass  on  land,  aea 

TsBSPAii^  14, 16. 
To  support  trespass  d$  htmk^  aea  Twpam^ 

8a 

Ta  veaMla,  aea  SHimRO,  L 
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TNapMs  to  try,  aee  TaisPAaa,  45-47. 
Triaf  of  question  of,  see  RsFLXViBr,  88. 
Warranty  of,  see  Salsb,  70. 
What  adverse  possession  will  giTe^  wm  lAfX* 

TATioNS  OM  AcnoNs,  60^  61. 
What  may  be  acquired  for  right  of  way,  tee 

Railboad  Compamibs,  17. 
What  necessary  in  demandant,  see  Rigst 

(Writ  of),  1, 
What  necessary  to  maintain  replevin,  see 

RSPLXYIN,  10. 

What   necessary   to    support    trover,    tee 

Tboybh,  4. 
What  passes,  at  execution  sale,  tee  Exaog- 

TION,  106. 
What  psases,  at  judicial  mJs^  tee  Jitdioial 

Sals,  11. 
What  nasses,  at  sale  of  land  for  pavment  of 

debts,  tee  ExjsouroBa.  etc,  120. 
What  passes,  at  tax  nie,  see  Taxes,  58^  M. 
What  passes,  by  assignment,   tee  AniOH- 

XBNT,  22. 

What  passes,  by  leeaey,  see  Legacies,  6. 
What  purchaser  wifi  be  compelled  to  accept, 
see  Spxonrio  Perpormamgb,  43;  Vsn- 

DOB  AKD  PUBOHASXB,  66. 

What  will  pass,  by  grant,  see  Qbants,  6. 
What  will  supp<»i  ejectment,  see  EjEor- 

MEirr,  4-8. 
When  covenants  pass,  by  estoppel,  see  Es* 

TOPPEL,  31. 

TOIXa 

On  canals,  see  Canals,  3. 

On  ferries,  see  Fbrbies,  6. 

<hi    street-railroads,    tee   Raxumaa  Cox- 

pakibs,  118. 
Right  of  railroad  company  to^  tee  Railboao 

Companies,  52. 
Right  to  erect  toU-gate%  see  Tubvpikb  Coai- 

PAiriBs,  6. 
ToU*bridges,  see  Bbxdoes,  EL 

TOOLa 

RxtBiptitB  ol^  from  attachment  or  levy,  teo 
Attachment,  41;  Exboutiob,  168^  150. 

TOBNADOBS. 
iBtunnoe  against,  see  Inbubabob,  88L 

TOBTS. 

Complaints  in  actions  for,  tee  Pleading,  07. 
Of  ehild,  liability  of  parent  for,  tee  Pabbnt 

AND  Child,  12. 
Waiving,  and  suing  in  amutp&H,  see  As- 

BUMPsn,  17,  18. 
When    claims    arising   out    of^  eoottitate 

a  eounterolaim,  see  8bt-obp,  87« 

TOTAIi  IiOSa 

Abandonment  of  vessel  for,  see  Inbvbaitcrl 

152. 
Adjustment  of.  In  marine  insurance^  see  Ib- 

SUBANOB,  165. 
What  is,  in  marine  inwiranesu  see  Ibivb- 
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TOWAGE. 

Contracts  for,  see  Shipping,  2lL 

TOWNS. 

[Includes  the  organisation  of  towns;  the  eoi^ 
porale  powen  of  towtui  and  town  officer* ;  tomi 
meetlnics;  township  taxes  and  bonds;  and  matters 
relative  to  township  roads  and  highwaya] 

Competency  of  inhabitants  of,  as  witnesses, 

see  WiTNESSRa,  43. 
Elffect  of  changes  in,  on  settlements  of  pan- 

|»ers,  see  Poor,  etc.,  7. 
Liability  of,  for  defects  in  h{ghw»y%  see 

HioHWAYs,  33-35. 
Liability  o^  for  highway  obstmetioos,  see 

Highways,  39. 
Recovery  over   by,  against   one  who   eb- 

structs  highway,  see  HiaBWATS,  40. 
Rights  and  liabilities  of,  in  respect  to  pan* 

pers,  see  Poob,  eta,  2,  3. 

See  MiJNioiPAL  CoRPOBAnoBa. 

1.  Wliat  iB  a  town.— The  nower  to 
elect  representatives  without  classincation  is, 
under  constitution  of  Kew  Hampshire,  con- 
fined to  towns;  vii.,  those  places  having  one 
hundred  and  fifty  ratable  polls,  or  places  with 
.town  privileges,  which  are  reslly  towns.  No 
others  have  such  power.  Bow  v.  AUemComu 
69  D.  489. 

A  legislative  annexation  of  other  territory 
to  a  town  will  make  it  part  of  the  town  in 
future,  even  if  it  was  not  a  town  before.    /&. 

Towns  only  are  authorized  to  draw  jurors, 
and  fact  that  a  place  was  required  oy  tiie 
courts  to  return  jurors,  and  that  jurors  were 
drawn  and  returned  to  the  courts,  is  evi* 
dence  that  the  place  was  reputed  to  be  a 
town  and  assumed  to  act  as  such.     lb. 

Evidence  tending  to  prove  the  existenoe 
of  a  town  by  a  prescriptive  right  is  also  evi- 
dence nroper  to  be  weighed  in  the  attempt 
to  establish  its  existence  by  reputation,    /k 

Places  exercisinff  town  privilsges  are  towns 
by  implication.    lb. 

Powers  of  unincorporated  places  under 
constitution  and  laws  of  New  Hampshire 
pointed  oul^  and  the  gradual  approximation 
of  the  condition  and  powers  of  such  places  to 
those  of  towns  shown.     76. 

2.  Powers  of  legiBlature  reBpeciing 
towns. — The  legislature  has  power  to  re* 
strain,  modify,  enlarge,  or  change  public 
oorporations  which  exist  for  public  purposes 
alone,  like  counties,  cities,  and  towns,  pro- 
vided, however,  that  property  owed  by  such 
oorporations  shall  be  secnrea  for  the  t^e  oi 
those  having  an  in.terest  in  it,  or  for  whose 
benefit  it  was  acquired.  North  Tarmoutk  v. 
8hiUmg9,  71  D.  530. 

An  act  of  the  legislatnre  authorizing  a 
town  to  raise  by  tax  a  sum  of  money  for 
the  use  and  benefit  of  a  private  educational 
institution  is  unconstitutional  and  void. 
Cwrti$  V.  Whipple,  1  R.  187. 
The  fact  that  an  eduoatioqal  institBtisii  k 
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Uoorponted  does  not  rendar  it  pibUfl^  wo 
Ut  as  reUtc*  to  the  power  ol  toxation  for  iti 
aid.    Tft. 

Tho  l^sialatoro  oannot  ooostitatioDally 
anthoiue  a  towa  to  loan  its  credit  to  per- 
sons who  will,  in  eonsideration  thereof, 
maintain  a  mannfactnring  enterprise  in  the 
town  for  their  own  private  emolnmentb 
Allen  V.  lnhab$,  qfJay,  11  R.  185. 

8.  Incorporation  and  organisation.* 
—  An  act  of  incorporation  cannot  be  proved 
by  eridenoe  that  a  plaoe  has  been  dassed  for 
the  ehoioe  of  a  representative;  because  no* 
incorporated  places  are  osually  classed  for 
that  pnrposo.  B<m  t.  AUenkawnt  69  D. 
489. 

The  incorporation  of  a  town  may  be  proved 
by  fopresentation,  l^slative  grants  neces- 
sarily implying  a  town  corporation,  or  by 
claim  ana  nser  of  the  corporate  powers  of  a 
town  with  the  knowledge  and  assent  of  the 
legislature,  and  without  objection  or  inter- 
nption  for  a  period  long  enough  to  fnmish 
evidence  of  a  prescriptive  right,  where  no 
charter  or  act  of  incorporation  of  the  place  as 
a  town  can  be  found,     lb. 

A  new  charter  does  not  extinguish  old 
privileges;  and  an  *act  of  incorporation  does 
not  raise  an^  oonolusive  presumption  that  the 
town  thus  mcorporated  was  not  a  corporate 
town  before  the  act  was  passed.  It  is  evi- 
dence to  be  weighed  by  the  jury.    Ih. 

4.  BiYisidna  of  towns.  —  On  the  divis- 
ion of  a  town  by  the  legislature,  and  incor- 
poration into  a  new  town  of  part  of  its  terri- 
tory, with  the  inhabitants  thereon,  the  old 
town  will  retain  all  the  property  and  be  re- 
eponsible  for  the  existing  liabilities,  unless 
there  is  some  legLslative  provision  to  the  con- 
trary. Korth  YamunOh  v.  SkUUng$,  71  D. 
630. 

The  le^slatnre,  on  division  of  a  town,  has 
the  constitutional  authority  to  provide  that 
the  property  owned  by  the  original  town 
shall  be  appropriated  or  held  for  the  use  and 
enjoyment  of  the  inhabitants  of  both  towns, 
and  to  impose  upon  each  town  the  payment 
of  a  share  of  the  corporate  debts.    Ih, 

Where  a  town  holds  property  in  trust  for 
the  use  of  all  the  inhabitants,  the  legislature, 
on  division  of  ^  town,  may  provide  that  the 
original  town  shall  still  hold  such  property  in 
trust  for  inhabitants  of  the  old  town,  and  of 
the  new  town  created  by  such  division.     lb. 

Whether  the  legislature  b;^  dividing  a 
town  and  failing  U>  provide  m  regard  to 
trust  property  could  deprive  part  of  the  in- 
habitants of  their  accustomed  use  of  it,  qtunre, 
lb. 

If  a  portion  of  the  tract  known  as  "  Sar- 
gent's Purchase  **  had  been  annexed  by  the 
legislature  to  the  town  of  Jackson,  what  re- 
mained would  oonstitote  ''Sargent's  Pur- 
chase," and  be  liable  for  the  prc^ortion  of 

*To  what  extent  towns  are  corporationst  see 
B0te,e2D.  12»-126. 
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tazea  assigned  to  that  loeatloB.     WdU  v. 
/odboa  /.  M.  Ca,  90  D.  07S. 

When  a  town  is  divided  and  a  new  towa 
created  out  of  a  part  of  the  territory,  the 
latter  is  not  bound  to  contribute  toward  the 
payment  of  debts  contracted  before  the  di- 
vision, in  the  absence  of  any  statute  to  thai 
effect.  Town  f^Depert  v.  Twtm  qf  BeUevue, 
11  R.  602. 

5.  Altering:  boundariea.  —  The  record 
of  an  adjudication  of  the  court  of  sessions, 
establismng  the  boundary  line  between  two 
towns,  cannot  be  given  in  evidence  as  to  the 
ori^nal  line  between  the  townships,  in  an 
action  between  private  land-owners.  LcMh 
rcnce  v.  Haynu^  20  D.  554. 

The  perambulations  of  the  line  made  by 
selectmen  of  the  two  towns  may  be  given  in 
evidence  in  such  an  action.    IK 

A  town  is  a  civil  division  composed  of  con- 
tiguous territory;  and  under  constitutional 
powers  to  oonnty  boards  to  change  towa 
boundaries!  a  town  cannot  be  made  to  con- 
sist of  two  tracts  not  contiguous.  ChioOfQW 
tU,  R'y  Co.  V.  Town  qf  Oconto,  36  R.  84a 

6.  Powers  of  towns,  grenerally.  —  A 
town  may,  by  vote,  release  a  debt  as  well  at 
contract  one.    Foiii  v.  Chugh,  23  D.  513. 

Powers  of  unincorporated  places  under  the 
constitution  and  laws  of  New  Hampshire 
pointed  onl^  and  the  gradual  approximation 
of  the  condition  and  powers  oi  such  places 
to  those  of  towns  shown.  Bow  v.  Allen»* 
town,  69  D.  489. 

The  trustees  of  a  town  have  implied  power 
to  employ  counsel  to  defend  the  marshal 
against  an  action  of  false  imprisonment 
brought  by  one  arrested  by  him  for  viola- 
tion of  a  town  ordinance.  CuUen  v.  Tmonrf 
Carthoffe,  53  R.  504. 

7.  Township  taxes.  —  Towns  are  not 
responsible  for  errors  or  wrongful  acts  of  as- 
sessors and  collectors  of  taxes  in  assessing 
and  collecting  excessive  or  unauthorised 
taxes.  LoriUard  v.  Toum  qf  Monroe^  62  D, 
120. 

A  town  cannot  raise  by  taxation  or  by 
pledge  of  its  credit,  or  pay  from  its  treasnrjr 
money  for  the  expenses  of  a  committee  di« 
reoted  by  a  vote  of  the  town  to  petition  the 
legislature  for  the  annexation  of  the  town  to 
another  town.  Minot  v.  Jnhaba.  qf  West  Boay 
bury,  17  R.  52. 

8.  Bv*law8  and  ordinances.  — A  town 
cannot  by  its  by-laws  confer  authority  upon 
its  officers  to  make  sales  of  impounoed 
animals,  except  for  penalties  incurred  and 
the  costs  of  the  proceedings,  under  the  Illi- 
nois act  of  1861,  empowering  the  electors  of 
towns  at  their  annual  town  meetings  to 
restrain  or  prohibit  the  running  at  large  of 
certain  anim&ls,  and  to  authoriise  the  dis- 
training, impounding,  and  sale  of  the  same 
for  penalties  incurred  and  tlie  cost  of  the 
proceedings.    Poppen  v.  Jfolmu,  92  D.  186. 

To  ascertain  whether  a  penalty  has  ' 
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incnired  it  a  proceeding  purely  jadicial  in 
its  cbaraoter,  and  the  power  cannot  be  exer* 
ciaed  by  the  povnd-master  by  yirtue  of  hii 
office,  under  tne  Illinois  act  of  1861  empow- 
ering the  electors  of  towns  at  their  annual 
town  meetings  to  restrain  or  prohibit  the 
running  at  luce  of  certain  animals,  and  to 
authorise  the  distraining,  impounding,  and 
sale  of  the  same  for  penalties  incurred  and 
the  cost  of  the  proceedings.    lb, 

A  town  cannot  by  its  by-laws  authorise  a 
pound-master  to  sell  property  without  a 
ludidal  ascertainment  that  some  law  has 
been  Tiolated.    A. 

A  town  having  passed  an  'ordinance  re- 
quiring a  certain  license  fee,  the  legality  of 
which  was  questioned,  its  trustees  orally 
agreed,  at  a  regular  meeting,  with  a  person 
required  to  take  such  m  license,  that  if  he 
would  pay  the  fee  they  would  record  an 
ureement  to  refund  it  if  the  ordinance 
should  be  adjudeed  illegaL  He  accordingly 
paid  the  fee,  and  the  agreement  was  sulme- 
qnently  recorded.  The  ordinance  was  after^ 
ward  adjudged  invalid.  Held,  that  he  oonld 
recover  the  fee.    Columbia  City  ▼•  AntkeSt  43 

R.ao. 

9.  Township  officers.  —  Township  of- 
fleers  are  not  personally  liable  for  acts 
dona  honestly,  in  the  exercise  of  the  discre- 
tion which  the  law  gives  them,  even  though 
that  discretion  be  exercised  so  mistakenly  as 
to  work  an  injury  to  private  property  or 
private  individuals;  but  they  are  liable  if 
they  act  maliciously  or  wantonly,  and  if  the 
work  which  they  perform  is  done  rather  to 
injure  an  individual  than  to  dischai^e  a  pul>- 
lio  duty.     Tealy  v.  Fktk,  82  D.  658. 

A  town  may,  out  of  moneys  nused  for 
town  purposes,  indemnify  its  officera  for 
reasonable  exnenses  incurred  by  them  in  or 
throngh  the  (nma  fidt  discharge  of  their 
duties.    BtaU  v.  Ownd^  20  R.  404. 

The  trustees  of  a  town  possess  only  such 
powera  as  are  specifically  conferred  by  the 
act  of  incorporation,  or  are  necessary  to  carnr 
into  effect  the  powen  expressly  granted; 
and  if  they  transcend  the  authority  so  con- 
ferred, their  acts  are  not  binding  upon  the 
town  or  third  penona.  Peterdmrg  v.  Map" 
|im,  58  D.  501. 

The  anthority  of  town  selectmen  is  no 
mora  a  persons!  trust  than  that  ^  an  ad- 
ministrator, a  conservator,  or  a  guardian,  — 
all  of  whom  may  submit  matten  within  their 
charge  to  arbitration.  Hhut  v.  Stephens^  89 
D.  217. 

The  trustees  of  town  may  sue  and  be  sued, 
and  take  all  steps  necessary  to  assert  and 
secure  the  rights  of  the  corporation.  Peten' 
bwg  V.  Mappin,  68  D.  601;  Bine  v.  Step/unu, 
89  D.  217. 

The  court  in  this  case  was  inclined  to 
hold  that  the  selectmen  of  a  town  have 
power,  without  special  anthority  from  it,  to 
to  arbitratioa  a  claim  against  the 
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town  for  damages.  Bine  v.  Stqpkau,  88  D« 
217. 

The  power  of  trustees  of  a  town  to  pros** 
cnte  and  defend  suits  on  behalf  of  the  cor- 
poration inoludes  the  power  to  compromise 
the  same;  and  a  settlement  of  an  existing 
controveny,  if  made  in  good  &ith,  binds 
the  oorporation,  though  if  collusive  it  is  not 
obligatory.    Petenbwra  v.  JVopptn,  68  D.  501  • 

A  mere  error  in  juc^ment  will  not  vitiate 
a  settlement  of  the  controveny  by  trusteea 
of  a  town  in  behalf  of  tiie  corporation,  if 
made  in  good  faith.    lb* 

The  selectmen  of  a  town,  in  the  perf cmn- 
ance  of  a  duty  imposed  upon  toem  by 
statute,  employed  a  person  as  nurse  in  a 
small-pox  hospital  established  by  the  town, 
and  suffered  him  to  depart  witoont  beinc 
properly  disinfected,  whereby  plaintifl 
caught  the  disease.  BM,  that  the  town 
was  not  liable.  Brown  v.  FinaOaseii,  20 IL 
709. 

An  order  for  goods,  signed  by  township 
trustees,  with  the  addition  of  ueir  official 
description,  but  purporting  in  the  body  te 
be  their  personal  contract,  the  eontract  not 
being  such  as  the  town  could  legally  make^ 
binds  the  signera  individuidly.  ffnWtsiai 
ScinMer  Co.  v.  Tmle,  4tl  R.  818. 

Where  a  county  physician  refuses  to  treat 
a  person  in  urgent  need  of  medical  attend- 
ance, a  township  trustee  has  authority  to 
employ  another;  and  his  declarations  con- 
oerning  payment  are  competent^  WoMtam 
V.  Shdby  County,  54  R.  892. 

The  neglect  of  a  town  derk  to  index  s 
record  furnishes  no  cause  of  action,  under  a 
statute  making  the  town  liable  for  damages 
accruing  to  any  person  from  the  neglect  of 
the  town  clerk,  nnleas  It  is  the  cause  of  the 
alleged  injury,  which  must  not  result  from 
the  plaintiff's  want  of  diligence;  thereforo 
it  gives  no  right  of  action  to  one  who  never 
examined  the  records^  and  was  therefore  not 
misled  by  the  omission.  Lumam  v.  Bdgerton^ 
70  D.  415. 

The  false  representations  of  a  town  derk 
as  to  records  in  his  office  will  not  give  right 
of  action  against  town,  under  a  statute  mak- 
ing the  town  liable  for  the  neglect  of  the 
town  derk;  but  to  hold  the  town  liable  for 
a  defect  in  the  records,  the  plaintiff  must 
dther  examine  the  records,  or  prove  a  re- 
fusal of  the  derk  to  permit  him  to  do  ee 
upon  request.    lb. 

An  excuse  for  making  a  request  is  not 
provable  under  an  allegation  of  refusal  of 
the  town  derk  to  show  the  records  upon  re- 
quest,   ib. 

The  request  to  a  town  derk  to  show  rec- 
ords is  not  proved  by  testimony  that  tiM 
plaintiff  asked  the  clerk  if  thera  was  any 
claim  upon  the  property,  and  that  he  made 
the  inquiry  to  avoid  an  examination  of  the 
records.    lb. 

The  aUtemente  of  s  town  deik  respesi 
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ing  noorda  in  hit  oAoe  ara  not  offiolal  aoto; 
ana  if  falaa»  tba  town  ia  not  liablo  for  the 
injury  aocnung  therafrom*  nnder  a  atatata 
making  the  town  liaUa  for  tlia  neglaot  or 
default  of  the  town  dark.    lb. 

The  neglect  of  m  town  clerk,  whether 
frandnlant  or  not^  to  discloie  existence  of 
anonmbranoa  npon  premiaes  to  pnrchaaar  ia 
not  an  oflloial  neglect  for  whioh  tba  town  ia 
liable  by  atatnte.    7&. 

A  town  treaaurer  and  eolleotor  ia  not  az« 
onaed  from  failnra  to  pay  over  money  ool* 
lected  by  him  by  ita  loaa,  through  theft, 
without  hia  fanlt.  Hancock  t.  Haaaard^  69 
D.  171. 

The  anraty  of  n  townahip  treaanrer  ia  not 
bound  by  a  aettlement  of  the  treaanrer'a 
acconnta  with  the  town  by  the  treasurer'a 
deputy  without  the  treaanrer'a  knowledge, 
the  treaanrer  being  charged  by  the  town 
olerk  in  the  account  upon  which  the  settle- 
ment waa  baaed,  with  moneya  which  hia 
Sredeoeasor  never  paid  over.  JSiea  t.  Sidney ^ 
BR.  827. 

A  committee  of  a  town,  executing  a  con- 
tract in  their  individual  namea»  therein  de- 
acribing  themaelvea  as  a  committee  of  the 
town  of  W.,  and  atinulating  that  "said 
committee  are  to  pay,  eta,  are  peraonally 
anawerabte  on  the  contract.  SimoiuU  t. 
Eeard^  84  D.  41. 

Where  the  committee  of  a  town  con- 
tracted with  one  to  dear  land  belonging  to 
4ha  town,  for  a  municipal  purpose,  and  the 
contractor,  in  doing  the  work,  waa  guilty  of 
negligence^  injuring  the  plaintiff — ield^ 
that  the  membera  of  the  committee  were 
not  individually  liable;  but^  ^uore.  Would 
the  town  be  liable?  Wrighi  v.  HoOnvok,  13 
R.18L 

10.  Town  meeting  how  called.  — 
The  manner  of  warning  a  town  meeting  ia 
not  prescribed  by  any  atatute.  Fara  v. 
Chugh,  28  D.  513. 

A  meeting  will  be  presumed  to  have  been 
legally  callM  if  the  inhabitanta  asaemble  at 
tlM  tuna  and  place  appointed,  and  proceed 
to  act  under  the  warrant.    lb. 

That  a  constable's  return  on  a  warant  for 
a  town  meeting  ia  dated  on  the  day  of  the 
meeting  ia  no  objection  to  the  legality  of 
■noh  meeting.    lb. 

A  warrant  calling  two  town  meetinffB  on 
the  same  day  at  the  same  place  ia  not  illegal, 
if  the  objeota  of  the  meetings  respectively, 
and  the  qualifications  of  voters  thereat,  are 
distinctly  specified.    Pt. 

A  public  notice  of  the  time  and  place  of 
meetmg  must  be  given;  and  »  meeting  can* 
not  be  adjourned  by  the  few  townamen 
present  to  a  distant  tMurt  of  the  town  on  the 
aame  evening,  of  which  time  and  place  of 
adjoninment  other  townamen  subsequently 
arriving  receive  no  notice.  Chcanberiain  v. 
Jhifer,  29  D.  617. 

Where  no  return  has  bean  made  on  a 
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warrant  calling  a  town  meeting,  the  court 
may,  upon  aatiafactory  evidence,  permit  tba 
aelectmen  who  ought  to  have  made  the  re- 
turn to  aupply  the  omission,  and  the  town 
derk  for  that  year  to  amend  hia  reccNrd  ao- 
cordingly.    Bean  v.  Thompson,  49  D.  154. 

11.    how  conducted,  ▼aridity, 

etc.  — >  An  action  on  the  case  will  not  fio 
againat  the  moderator  of  &  town  meeting  for 
rejecting  the  vote  of  a  qualified  elector, 
without  proof  of  malice  or  improper  motivea, 
Wheeler  v.  Pattenon,  8  D.  41. 

A  town  meeting  may  vote  money  for 
parochial  purposes,  notwithstanding  the 
parish  act  of  1821;  and  may  raise  money  to 
Duild  a  bridge,  under  an  artide  in  the  war* 
rant  calling  the  meeting,  anthoriiing  it  **  to 
see  what  measures  the  town  will  take  to 
build*  suoh  bridge.  Ford  v.  Okmgh^  23  D. 
513. 

A  town  derk  may,  while  he  remains  in 
office,  amend  the  records  of  town  meetings, 
to  conform  to  the  truth.  dhamberUxm  v. 
Doiwr,  29  D.  517. 

The  acts  of  the  majority  preaent  at  town 
Meetings  bind  not  only  the  minority,  but  all 
who  are  abaent.    lb. 

A  town  meeting  must  be  held  at  the  place 
appointed.  A  meeting  to  be  held  at  a  school* 
house  must  be  held  within  its  walla.    lb. 

A  meeting  fairly  organized  posaesses  tho 
inddental  power  of  adjournment  to  a  future 
time;  but  an  adjourned  meeting  must  be 
from  a  r^ular  meeting  valid  aa  to  time  and 
place.    /£ 

Where  the  record  ahows  that  the  meeting 

^.was  not  at  the  place  appointed,  testimony  la 

admissible  to  show  that  an  irregular  meeting 

iwaa  held  at  another  place,  and  what  waa 

there  done.    lb. 

The  reconsideration  at  a  regular  meeting 
of  acta  done  at  a  previous  irregular  meeting 
cannot  be  oonatrued  as  a  ratification  of  snoli 
acta.     lb. 

18.  Iiiability  on  township  bonds.  ^ 
Town  bonds  issued  pursuant  to  a  law  not  yal 
in  force  for  want  of  publication  are  without 
autiiority  of  law  and  void.  Town  ^f  Roche9^ 
ier  V.  Alfred  Bank,  80  D.  740. 

Town  supervisors  cannot,  of  themaelvea, 
give  validity  to  void  bonds,  where  the  aaaent 
of  tha  people  of  the  town  is  required  to 
enable  them  to  iasue  such  bonds.    lb. 

A  statute  authorized  towna  to  issue  bonds 
to  raiae  money^'  for  the  purpose  of  providml 
the  destitute  citizens  of  such  townships  witE  ■ 
provisions  and  with  grain  for  seed  ana  feed," 
— the  object  being  to  relieve  fanners  whooa 
cropa  had  been  destroyed.  Held,  unconsti* 
tutional,  aa  not  being  for  a  public  purpose. 
SUUe  V.  Oeawkee  Township,  19  R.  99. 

13.  on  subacriptions  to  rail- 
roads. —  The  trustees  of  a  town  are  not  an* 
titled  to  the  affirmative  relief  of  rescission  oC 
a  contract  of  subscription  to  stock  of  a  rail* 
road  company,  and  oi  the  cancellation  of  tta 
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bondi  imied  by  them  in  payment  for  the 
stock,  on  the  ground  that  the  Bubscription 
was  made  and  the  bonda  issued  nnder  a  mis- 
apprehension or  misconstruction  of,  and  not 
in  accordance  with,  the  statute  authorizing 
these  acts,  where  the  bonds  have  been  de- 
livered  to  the  company,  and  assigned  by 
them,  and  the  interest  aooruin^  thereon  has 
been  paid  for  several  years  without  objec- 
tion, and  there  is  no  oliarge  of  fraud  against 
the  defendants;  though  the  illegality  of  the 
bonds  might  be  available  and  effectual  as  a 
defense  against  any  holder.  Ooahen  ▼. 
Shoemaker^  80 1>.  386. 

A  mandatory  statute  requiring  a  town  to 
become  a  stockholder  in  a  railroad,  by  ex- 
changing its  bonds  for  stock  upon  terms  pre- 
scribed by  ths  statute,  and  without  its 
consent,  is  unconstitutional,  PeopU  y. 
Baiekehr,  13  R.  480. 

An  act  of  the  legislature  authoriiing  towns 
to  appropriate  money  as  a  donation,  to  aid 
in  the  constmction  of  a  railroad,  is  constitu- 
tional. Chicago  tU.  R.  R.Co,  v.  SmUh,  14 
R«  99. 

Under  an  act  of  the  legislature  the  town  of 
H.  was  authorised  to  loan  its  credits  to  a 
n^way.  A  vote  was  directed  to  be  taken, 
and  other  acts  done,  which  the  selectmen 
were  to  certify  to  the  town  treasurer,  who 
was  to  issue  the  bonds.  J7«U,  that  the  issue 
by  the  treasurer,  of  the  bonds  signed  by  the 
selectmen,  was  conclusive  on  the  question  of 
their  validity  in  the  hands  of  an  innocent 
purchaser  for  value  without  notice.  Deming 
V.  HouUon,  18  R.  253. 

14.  Duties  and  liabilities  in  respect 
to  construction  of  roads  and  bridges. 
—  The  committee  of  a  town  appointed  to  re- 
build a  bridge  has  authority  to  enter  into  all 
contracts  necessary  to  accomplish  that  pur- 
Aose,  including  uie  borrowing  of  money. 
ihtumds  V.  Heard,  34  D.  41. 

The  duty  of  making  and  repairing  high- 
ways is  imposed  upon  towns,  and  the  town 
acquires  a  oualified  interest  in  a  highway 
constructed  oy  it,  distinct  from  the  right  of 
way,  of  passing  and  repassing  and  of  making 
and  repairing  the  road,  acquired  by  the  pub- 
lic.    Troy  V.  Cheshire  R.  R,  Co.,  66  D.  177. 

Township  supervisors  are  not  personally 
liable  for  builcUng  a  causeway  instead  of  a 
bridge,  in  laying  out  a  road  across  a  stream, 
thereby  injuring  a  mill-owner  below,  unless 
they  acted  with  a  malicious  design  to  do  the 
.  mill-owner  injury,  or  with  such  a  reckless 
and  wanton  disregard  of  his  interests  as 
would  be  equivalent  to  malicious  intent 
TecOg  V.  f^  82  D.  666. 

A  jury  may  properly  inquire  whether  an 
injury  was  committed  by  a  joint  act  of  the 
supervisors  of  adjoining  townships,  in  erect- 
ing a  causeway  across  a  stream.  The  erec- 
tion of  the  causeway  was  one  act,  though 
parts  of  it  were  built  at  different  times  and 
^diffsrsat  defendants.    lb. 


The  want  of  malicious  intent  in  building 
a  causeway  instead  of  a  bridge  may  be  shown 
by  a  township  supervisor  in  an  action  against 
him  for  an  mjury  caused  thereby,  by  evi* 
dence  that  before  the  work  was  commenced 
he  had  received  a  message  from  a  supervisor 
of  an  adjoining  township  that  the  latter 
would  not  join  m  building  a  bridge,  because 
the  people  of  his  township  were  opposed  to 
it.     Ih. 

In  an  action  by  contractors  for  services 
performed  in  changing  the  route  of  a  public 
road  by  direction  of  uie  supervisors,  it  ap- 
peared that  the  supervisors  had  no  authority 
to  change  the  route,  but  that  the  contractors 
had  no  knowledge  of  this  want  of  authority. 
Held,  that  the  town  was  liable.  It  seems 
that  the  town  has  a  remedy  over  against  the 
supervisors.  Cook  v.  DeerJUld  Townsktp,  3 
R.605. 

16.  and  in  repairing  them.  —A 

town  is  bound  to  repair  highways  within  its 
bounds  at  the  expense  of  the  inhabitants. 
Bancnrfl  v.  Lynnfield,  29  D.  623. 

A  town  may  indemnify  a  surveyor  or  other 
officer  against  liability  incurred  in  the  bona 
fide  though  mistaken  dischai^  of  tiie  duty 
of  the  town  to  repair  highways.    TA. 

A  town  having  appointed  a  committee  to 
defend  an  action  Drought  against  a  surveyor 
for  digging  a  ditch  to  improve  a  highway, 
or  for  the  purpose  of  having  the  bounds  of 
the  highway  legally  determined,  is  liable  for 
the  expenses  and  services  of  the  committoQ 
in  discharging  that  duty.     lb. 

Towns  are  not  liable  for  damages  caused 
by  the  non-repahr  of  bridges  and  highways, 
being,  like  counties,  ^^noA  corporations, 
whose  corporate  powers  and  functions  are 
conferred  without  their  solicitation,  for  the 
benefit,  not  of  themselves,  -but  of  tJie  public 
at  large.  Convmmionjere  v.  Martbu  o9  D. 
333. 

Towns  cannot  be  indirectly  subjected  to  lia- 
bility for  damages  for  non-repair  of  bridges 
and  highways,  by  a  suit,  iiniler  the  Michi- 
gan Revised  Statutes,  chapter  119,  against 
the  commissioners  of  high  u  ays;  this  chapter 
does  not  authorize  any  action  to  be  brought 
amnst  township  officers,  by  their  name  of 
office,  except  for  acts  done,  or  npon  contracts 
made  by  them  while  acting  witnin  the  scope 
of  their  official  duty  and  authority,     lb, 

16.  Liability  for  ixrjuries  caused  by 
obstructions  and  defects  in  roads.  — 
A  town  is  not  required  to  keep  the  entire 
surface  between  tiie  fences  of  a  highway 
free  from  snow-drifts,  nor  to  clear  the  drifts 
from  the  track  usually  traveled  in  the  sum- 
mer; but  it  is  sufficient  if  there  is  a  reason- 
ably safe  and  convenient  path  anywhere 
within  the  limits.  SetltM  v.  LitMulL  44  R. 
213. 

The  custom  of  the  inhabitants  of  Conneo- 
ticnt  towns  to  join  and  break  paths  through 
the  mow  in  highways  is  anoien^  geawai,  and 
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retaoiutble,  and  excases  the  talaotmeii  from 
Action  in  ordinary  caaeii.    lb. 

17.  Action  over,  by  town. — For  an 
injury  to  the  atreet^  the  president  and  tnia- 
teea  of  an  incorporated  town  have  not  snoh 
a  posa««sioB  aa  will  enable  them  to  maintain 
an  action  of  trespaw  qtuure  clautwn /rtgiL 
Conner  v.  New  Albany,  12  D.  207. 

A  person  gnil^y  of  negligence,  whereby  a 
street  is  left  in  a  dangerous  condition,  and 
the  town  snbjeoted  to  an  action  and  judg- 
ment for  injuries  suffered,  cannot  avoid  a 
recovery  by  the  town  on  the  ground  that  its 
officers  and  agents  were  also  negligent  in 
not  replacing  tarn  barriers  which  such  person 
had  negUmitly  failed  to  replace.  LoweU  v. 
Bo)iion  AL.  R.  R.  Co.,  34  D.  33. 

A  town  may  maintain  an  action  against  a 
person  injurins  a  highway  by  destroying  a 
Dridge  which  tne  town  erected,  and  which  it 
is  bound  to  maintain,  and  recover  all  such 
damages  as  avs  sustained  by  the  wrongful 
Mt.    Trag  V.  CAeiAire  R.R.Oo.,U  D.  177. 

TOWNSHIP  TAZXa 

See  Towns,  7« 


Course  of,  when  judicially  noticed,  see  Bn* 

DSKOI,  19. 

Obnoxious  to  health  m  eomforl^  see  Kni- 

BAH0I,7,  8L 

Fsffsons  skilled  in  particular,  as  experts,  see 

WlTNBSSBS,   137. 
Taxation  of,  see  Taxks,  18. 
Warranty  against  unlawful,  in  marine  poli^, 

see  Insubavoi,  113. 
What  are  fixtures  of,  see  FiXTinuBi%  13. 

TKADITIOV. 

When  admissible  as  evidence,  sea  EviDmox, 
•4. 

T&ADB-MABXS. 

pneludes  the  validity  and  protection  aeeoided 
to  tnde-marks;  what  constinttM  infringement: 
tlMTemedyby  injunctioa;  and  the  measure  of 
damages  in  trade-mark  cases.] 


1.  Construction  of  statutes.  —  Riffht 
sC  property  in  a  trade-mark  is  recognised  t>y 
eommon  law,  and  does  not  in  any  manner 
depend  for  its  inceptive  existence  or  support 
■pon  statutory  law,  although  its  exeroiM 
may  be  limited  or  controlled  by  statute. 
D&ringer  v.  Plate,  87  D.  170. 

Bight  of  property  in  a  trade-mark  is  not 
limited  is  ita  enjoyment,  by  territorial 
bounds^  but  nay  be  asserted  and  maintained 
wherever  the  common  law  affords  remedies 
for  wrongs,  subject  only  to  such  statutory 
regulations  as  may  be  properly  made  oon- 
eeming  the  use  and  enjoyment  of  other 
prope^.    lb. 

The  California  act  of  1863  concerning 
trade-marks  does  not  take  away  the  corn- 
law  lemsdy  for  the  proteetioa  thereof 


from  those  who  do  not  register  their  trad^ 
mark  according  to  the  provisions  of  the  act. 
lb. 

By  the  term  *' peculiar  name,  letters, 
marks,  devices,  figures,  or  other  trade-mark 
or  name,"  as  used  in  tiie  statute,  is  meant, 
not  the  proper  and  established  names  by 
which  the  "  articles  "  are  known  in  the  mar- 
ket|  nor  something  indicating  their  actual 
kind,  character,  or  qualitv,  but  something 
new,  of  the  manufacturer  s  own  invention, 
which  is  peculiar  to  him,  and  not  oommop 
to  him  and  others,  and  which  is  intrinsically 
foreign  to  the  "articles"  themselves,  and 
only  serving  to  designate  them  because  it 
has  been  fancifully  put  to  that  use,  in  disre- 
gard of  all  natural  relations.  FaUdnburg 
V.  Lvc^,  95  D.  76. 

The  statute  does  not  vest  in  the  manufao- 
tnrer  or  vendor,  as  the  case  may  be,  any  ex- 
clusive property  in  the  thins  manufactured 
or  sold,  nor  in  the  name  or  tne  words  which 
most  aptly  describe  it,  and  if  it  did,  it  would 
be  so  far  void  for  want  of  power  in  the  legis- 
lature to  enact  it.    /fit 

If  the  statute  goes  beyond  the  common 
law,  and  embraces  within  its  protection  mat- 
ter which  relates  to  kind,  character,  or  <^ual- 
ity  of  the  thing  manufactured  or  sold,  it  is 
not  perceived  why  it  does  not  trench  upon 
the  law  of  copyrights  and  patents,  and  is 
therefore  void.    lb. 

It  is  suggested  that  the  matter  used  in  the 
statute  relative  to  designation  of  kind  and 
ouality  was  inadvertently  incorporated  un- 
der a  mistaken  notion  of  the  functions  of  a 
trade-mark,  and  in  that  respect  the  statute 
can  have  no  intelligible  operation,     lb. 

The  Missouri  statute  was  not  designed  to 
weaken  or  abridge  any  existing  rights,  or 
any  future  right,  to  a  trade-mark  which 
might  be  acquired,  or  to  legalise,  in  any 
form  or  measure,  piracy  in  trade-marks. 
FUky  V.  FaueU,  100  D.  275. 

TheeMissottri  statute  requiring  the  regi^ 
tration  of  trade-marks  has  no  application  ts 
articles  made  in  another  state.     lb. 

8.  What  may  be  appropriated  as  a 
trade-mark.  —  1.  Qtnerally,  *  —  A  trade- 
mark adopted  by  a  merchant  or  manufao- 
turer  for  his  goods  is  not  entitled  to  protection 
as  his  exclusive  property,  unless  it  in  some 
manner  designates  the  true  origin  or  owner- 
ship of  the  goods.  Boardman  v.  Meriden  B. 
Co,,  95  D.  270. 

The  words  which  compose  a  trade-mark 
need  not  each  be  new.  it  the  combination 
thereof  be  new,  and  be  descriptive  of  the 
origin  of  the  goods  and  their  ownership  hj 
the  manufacturer  who  devises  the  mark,  it 
will   be  unlawful  for  any  other  person  to 

*8ee  monographic  note  on  what  may^be 
adopted  as.  47  D.  287-29ft. 

Letters  of  the  alphabet,  when  maj  be,  see  note^ 
84  R.  6e:i-596. 

Instances  of  valid  trade-marks,  see  note^  n  IL 
28QL 
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filch  the  oombmation  or  any  important  part 
thereof.  Wcffe  ▼.  Bamett,  13  R.  111. 

"  Pride  "  is  a  good  trade-mark  for  cigars, 
and  its  use  hj  others  than  the  original  user 
will  be  restrained,  although  aooompanied  by 
distinctive  labels.  Hier  t.  AbrahaunB,  37  R. 
589 

*  'Insurance  Oil "  is  a  valid  trade-mark  for 
an  iUnminating  non-explosive  oiL  Inmuranee 
OU  Tamk  Ckk  v.  SeoU,  39  R.  286. 

A  trade-mark  may  be  aoqnired  in  the  words 
*'Boker's  Stomach  Bitters,"  and  it  will  not 
be  defeated  by  the  plaintiff's  unwarranted 
nse  of  the  word  "  imported  "  in  connection 
with  it,  imless  such  nse  is  intended  to  de- 
ceive the  public,  nor  by  the  plaintiff's  mere 
neglect  to  prosecute  others  who  have  in- 
fringed it    Funhe  v.  Dreyfw,  44  R.  418. 

"I^oed  animaU,"  «< sliced  birds,"  and 
*'  sliced  objects  *'  are  a  valid  trade-mark,  when 
used  to  designate  dissected  puszle-pictures 
for  children.    Sekkam  v.  Baker,  45  R.  169. 

2.  Fimaru  or  numbertJ^ —  Figures  indioat- 
ingnnmbers  may  be  protected  as  trade-marks, 
especislly  when  they  are  associated  with  name 
of  manufacturer  upon  labels  of  certain  form, 
color,  and  arrangement,  and  in  connection 
witik  such  labels  are  used  by  him  to  indicate 
his  own  manufacture;  for  by  virtoe  of  such 
eonneeticQ  they  form  an  importont  part  of 
the  trade-mark.  Boardmcm  v.  MerHUa  B, 
Co.,  96  D.  27a 

Where  a  manufacturer  of  britannia  spoons, 
for  the  purpose  of  distinguishing  them  from 
•11  other  bntannia  sfNOons  in  the  market  and 
for  the  purpose  of  desisnating  different  classes 
of  his  own  spoons,  s^opts  several  different 
labels  of  particular  siae,  form,  and  color, 
with  his  own  name  therson,  together  with 
some  term  descriptive  of  the  spoons,  and  in 
eonnection  therewith  certain  figures  arbi* 
trarily  chosen,  the  different  classes  of  spoons 
being  indicated  by  fixed  numbers;  and  these 
Ubeu  constitote  &e  only  trade-mark  under 
which  he  introduces  his  spoons  into  market; 
and  under  these  labels  and  numbers  the 
spoons  have  become  |ranerally  and  favorably 
known,  and  a  large  oemaad  has  grown  up 
for  them;  and  they  are  generally  bought  and 
sold  by  the  numbers  on  the  labels^ — the 
labels  thus  arranged  and  used  oonstitato 
legal  trade-marks,  and  are  entitied  to  pro- 
tection,   lb. 

Plaintiff  had,  for  many  years,manufactured 
and  sold  a  steel  pen,  put  up  in  boxes,  with 
•^SOS"  and  " Joseph  Oillott,  extra  fine," 
upon  the  pens  and  boxes.  Defendant  began 
tbs  manu&cture  and  sale  of  a  stsel  pen,  put 
up  in  boxes,  with  "803^"  and  '^Esterbrook 
ft  Co.,  extra  fine,"  upon  the  pens  and  boxes. 
Heid,  that  plaintiff  had  acquired  the  right  to 
the'^exdasive  use  of  the  figpares  '*303  as  a 
trade-mark,  and  that  an  action  would  lie  re> 
defendants  from  using  such  figures 


•Hnmberfl,  when  may  be  used  asatiade-mark, 
denote. 87  iLMSkSMw 


BopoitSvseo  Toll 

in  such  manner.  O&hU  t.  Mtiofifrook,  8  & 
553. 

The  fibres  ''623,"  on  hosiery,  in  combi- 
nation with  a  wreath  and  an  eagle,  and  used 
to  denote  the  grade  and  the  origin  of  the 
manufacture,  are  a  valid  trade-mark.  Law- 
rence M/g.  Co,  V.  Lowell  HoaUrv  MUU,  37  R. 
362. 

3.  Namu,  *-^  A  trade-mark  may  consist  of 
any  contrivance,  design,  name,  symbol,  or 
other  thing  which  is  adapted  to  accomplish 
the  object  proposed  by  it,  namely,  to  point 
out  the  true  source  and  origin  of  the  article 
to  which  the  mark  is  applied,  or  to  point  out 
and  desi^iate  the  dealers  place  of  business, 
distinguishinff  it  from  the  business  locality 
of  other  deslers.  FiUey  v.  FaaseU^  100  D. 
275.  And  the  courts  will  protect  him  in  the 
exclusive  use  of  such  mark,  when  original 
with  him,  so  far  as  it  serves  to  indicate  the 
orij^in  and  ownership  of  the  goods  to  which 
it  IS  attached,  to  the  exelnsion  of  such  sjrm* 
bols,  figures,  and  combination  of  words  which 
may  be  interblended  with  it,  and  merely  in- 
dicating the  name,  kind,  or  quality.  FaO^ 
kdmrg  v.  I/Mcy,  95  D.  76. 

A  name  estoblished  for  a  hotel  is  a  trade- 
mark  in  which  the  proprietor  has  a  valuabb 
interest  that  a  court  of  jequity  will  proted 
against  inMngement  Woodward  t.  Lcmar^ 
82  D.  751. 

A  tenant^  by  givins  a  particular  name  to 
a  building  as  a  sign  of  business  done  by  him 
at  that  place^  does  not  thereby  make  the 
name  a  fixture  to  the  building,  nor  transfer 
it  to  the  landlord  upon  the  expiration  of  his 
lease.    lb. 

The  name  of  a  mannfisotorer,  need  by  him 
as  a  trade-mark,  may  have  added  to  and 
connected  with  it  some  peculiar  device  as 
auxiliary  to  the  name  in  declaring  the  true 
origin  and  ownership  of  his  goMs;  and  a 
wrongful  violation  of  such  a  trade-mark  may 
be  effected,  even  though  the  name  cf  the 
imitotor  bo  snbstitated  lor  tha*  of  the  origi- 
nal  mannfaeturer,  by  such  an  iinitotlon  cC 
the  device  as  in^cates  a  design  to  deceive, 
and  is  calculated  to  deceive,  the  public  as  to 
the  true  origin  and  ownership  of  the  goods. 
Boardmam  v.  Meriden  B.  Co.,  95  D.  270. 

The  owner  of  a  mineial  spring  has  the 
right  to  the  exclusive  nse  of  sudi  teado*mark 
or  name  as  indicates  the  origm  or  ownership 
ofthewators.  Dmiiar  t.  dlmn,  94  R.  SMC 
The  word  '^Congress,"  in  the  phrases  ''Con* 
gross  Water  "and  "Congress  Spring  Water,** 
IS  a  legitimato  trade-mark.  Conyrrat  ete. 
Swimi  Ox  T.  HlgkBockeks.  Sfrktg  Co.,  6 R. 
82.    a  P.,  Dmiar  v.  Qlmm,  2i  R.  896l 

The  plaintiff  oorpcration  took  ito  naao 
from  the  names  of  ito  principal  stockhold- 
ers. Some  of  tfaeae  stockholders  aftsrward 
started  a  rival  corporation,  and  need  tiioir 
names,  with  the  addition  of  one  other,  as  ito 


*  Use  of  defendant's  tree  name,  when  will  ho 


sustained,  sse  nci^  38  B.  Sl-at^ 
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ffeU  that  th«  pUintiff  was  entitled 
to  proteetion  in  the  oie  of  nid  liockholden' 
names,  and  that  defendants  would  be  en- 
joined from  using  them.  Holmu  v.  JTolmea, 
9R.324. 

Flaintifb  and  their  predecessors  had  for 
many  years  bean  engaged  in  mannfacturing 
water-ume  oement  from  qnarries  near  Akron, 
Erie  Connty,  which  was  labeled  and  sold  as 
"Akron  Cement,"  to  which  they  had  giren 
a  tepntation  in  tiie  market^  and  the  defend- 
ants, knowing  of  snch  nse  by  the  plaintiffs 
of  the  word  *'Akron  "  as  a  trade-mark,  and 
lor  the  pupose  of  availing  themselves  of  the 
reputation  the  plaintiffr  oement  had  ao- 
qnired,  applied  ue  word  "Akron  "  to  desig- 
nate a  similar  oement  made  l^  them  at  a 
qnarry  near  Syraonse,  J7e/<f,  that  the  plain- 
tiflb  were  entitled,  as  against  the  defendants, 
to  protection  in  the  exclnsive  nse  of  the  word 
'*Akfon,*  by  injunction  to  restrain  the  nse 
of  it  fay  the  defendants.  Newman  ▼.  Alvord, 
10  R.  5^. 

Three  brothers  named  Rop;ers  had  acquired 
a  reputation  in  the  manutacture  of  plated 
spoons  and  forks.  Petitioners  purchased 
Irom  tiiem  the  right  to  manufacture  and  sell 
plated  spoons  and  forks  stamped  with  the 
name  "  Rompers,**  snd  thereupon  adopted  and 
used  as  their  trade-mark  the  words  and  fig- 
ure, *M847,  Rogers  Bros.,  A  1.**  The  said 
brothers  were  also  employed  by  the  petition- 
ers in  the  manufacture  of  their  goods.  The 
goods  so  manufactured  and  stamped  with  the 
said  trade-mark  acquired  a  good  reputation 
in  the  market.  Subsequently,  three  broth- 
ers of  another  family  named  Rogers,  not 
preriously  engaged  in  the  business,  made  an 
engagement  wiui  the  respondent  to  maun- 
fulare  for  them,  and  also  on  his  own  ao- 
oonnt^  platM  spoons  and  forks.  These  were 
stamped  *'C.  Rogers  Bros.,  Al.'and  "a 
Rogers  ft  Bros.,  A  1.*  It  was  found  that 
these  stamps  resembled  the  petitioners' 
trade-mark  to  that  degree  that  they  were 
eUculated  to  deceiTe^  and  did  deceive,  "un- 
wary purchasers  **;  that  large  quantities  of 
respondents'  goods  had  been  sold  by  him 
upon  the  reputation  of  petitioners'  good% 
and  that  the  respondent  supposed  that 
tiio  resemblance  of  his  stamp  to  the  peti- 
tioners' would  enable  him  more  readily  to 
sell  his  goods.  Heidt  that  the  petitioners 
had  a  right  to  protection  in  the  nse  of  the 
stamps  "]847>  Rogers  Bros.,  A 1,"  as  a  trade- 
mark; and  2.  That  the  respondent  was  yio- 
lating  that  trade-mark  by  using  a  stamp  so 
neariy  resembling  the  petitioners',  and  that 
tiierefore  respondent  would  be  restrained 
from  using  his  said  stamps  and  also  from 
using  the  name  "Rogers  Bros.**  Held,  slso^ 
that  the  use  of  the  name  "Rogers"  would 
not  be  restrained.  Meriden  Britannia  C<k  t. 
Parber,  12  R.  401. 

A  manufacturer  has  the  right  in  good  faith 
to  use  his  own  name  as  a  trade-mark  upon 


his  goods,  although  it  is  the  same  as  that  of 
another  manufaotarer  of  like  goods  who  uses 
the  same  as  a  trade-mark.  £Sgen  r.  Boaen^ 
66R.  78. 

8.  Wliat  may  not  be.  ~A  diipnted 
trade^mark  cannot  be  appropriated  by  filing 
in  the  recorder's  office  a  written  clsum 
thereto^  although  the  original  claimant  had 
never  filed  such  docnment  for  registration. 
J^Oey  T.  FoMeU,  100  D.  275. 

The  Missouri  statute  will  not  warrant  the 
appropriation  of  an  existing  trade-mark  by 
one  party,  when  the  ownership  and  titie  to 
it  is  m  another.    7&. 

The  plaintiff  gave  to  his  place  of  business 
the  name  of  the  "  Antiqnanan  Book  Store," 
by  which  name  it  became  widely  known, 
llie  defendant,  having  a  rival  store,  adopted 
substantially  the  same  name.  Held,  that 
the  name  could  not  be  appropriated  as  a 
trade-mark.    OhomuH  v.  Co^sn,  2  R.  476. 

The  term  *•  Mofine,"  in  "  Moline  plow,"  la 
generic^  Moline  being  the  name  of  the.  place 
where  the  plow  is  manufactured,  and  is  not 
susceptible  of  exclusive  use  as  a  trade-mark. 
Candee  v.  Deert,  5  R.  125. 

The  combination  of  letters  and  figures,  "  A 
No.  1,"  "AX  No.  1."  "Na  1,"  "X  No.  1," 
"Na  8,"  and  "B  Na  1,"  respectively,  used 
originally  for  the  purpose  of  designatmg  the 
quality  of  manufactured  articles,  are  not  sus- 
ceptible of  exclusive  use  as  a  trade-mark.   /&• 

Any  word  or  phrase  used  in  circulars, 
price-lists,  or  advertisements,  to  designate  a 
manufactured  artide,  but  not  placed  upon 
tbib  article^  does  not  constitute  a  trade-mark. 
lb. 

Wolfe  had  for  a  long  time  made  and  sold 
gin  labeled  "Wolfe's  Aromatio  Schiedam 
Schnapps."  Cassin  began  the  manufacture 
of  gin,  which  he  bottled  in  imitation  of 
WoiVs,  and  Ubeled  "Van  Wolf's"  or 
**  Von  Wolfs  Aromatic  Schiedam  Schapps." 
Held,  that  Cassin  would  be  restrained  from 
using  anv  colorable  imitation  of  Wolfe's 
name,  or  botties  or  labeU,  but  that  the  words 
"Aromatic  Schiedam  Schnapps"  were  not 
entitied  to  protection  as  a  trade-mark. 
Bwrhe  v.  Catsm,  13  R.  204. 

Plaintiff  adopted  the  name  "Glendon"  as 
a  trade-mark  on  its  iron;  afterward  the 
name  was  applied  to  the  town  wherein 
plaintiff's  furnaces  were.  Defendants  sub- 
sequently commenced  in  the  same  town  to 
manufacture  the  same  kind  of  iron,  which 
they  stamped  with  the  name  "Glendon." 
HM,  that  defendants  oould  lawfully  use 
such  name.  OUndon  Inm  Co.  v.  DJder,  15 
R.599. 

The  words  "gold  medal,"  in  the  name  of 
a  manufactured  article,  cannot  be  protected 
as  a  trade-mark,  whether  or  not  a  gold 
medal  has  been  in  fact  awarded  in  a  coin- 
titive  exhibition.     Taylor  v.  Oitiks,  17  R. 


I     The  coupling  togethai^  in  a  new  oombina 
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tion,  of  worda  which  before  had  been  used 
apart,  and  had  entered  into  the  oommon  or 
•oientifio  rooabnlary»  does  not  give  a  right 
to  the  exdnaive  nee  of  anoh  oombination, 
where  it  is  indicative,  not  of  origin,  maker, 
use,  and  ownenhip  alone,  bnt  also  of  quality 
and  other  charaoterLitiGS.  CasweU  v.  Dam$t 
17  R.  233. 

A  medieine  waa  prepared  oonsisting  of 
iron,  phcaphoroiy  and  elixir  of  calisaya  bark, 
which  waa  named  *' Ferro-Phosphorated 
Elixir  of  Ckliaaya  Bark."  HM,  that  the 
name  ooold  not  be  proteeted  aa  a  trade- 
mark,   lb. 

The  family  name  of  a  mannf acturer  can- 
not be  made  a  trade-mark,  so  aa  to  exclude 
other  mannfaotarera  of  the  aame  name  from 
ita  nae  in  the  manufactnre  and  sale  of  simi- 
lar artidea,  unless  unfair  means  are  adopted 
lo  miale«d  purchasers  into  the  belief  that  the 
article  i»  of  the  other  manufacture.  Mar- 
tkaUr.  Finkham,  38  R.  7M. 

"  Snowiiake  "  is  not  a  valid  trade-mark  for 

bread  or  crackers.  Larrabeer.  LewUf  44  R.  735. 

"Royal "  is  not  a  valid  trade-mark  for  a 

particular  grade  of   goods.    Boffol   BaJang 

Poyfder  Co.  v.  BherreU,  46  R.  229. 

**  Samaritan"  is  not  a  valid  trade-mark  on 
medicines.    DwmowT*  Appeal,  49  R.  11& 

A  business  sign  with  a  row  of  beer-barrels 
painted  on  it,  with  the  letters  ''P.  B."  on  the 
bead%  the  words  '*  Depot  of  the  Celebrated  " 
above,  and  the  worda  "Philadelphia  Beer" 
below,  cannot  be  protected  as  a  trade-mark 
per  se.    Effgen  v.  timk,  49  R.  96. 

Where  a  patented  medicine  becomes  known 
to  the  public  by  a  distinctive  name,  and  by 
its  shape,  appearance,  and  ornamentaticn, 
any  one  after  the  expiration  of  the  patent 
oan  make  and  sell  it  and  use  the  name,  and 
■0  one  can  deprive  him  of  that  right  by  in- 
oorporating  toe  name  into  a  traide-mark. 
BrUlv.  Singer  Mfg.  Co.,  62  R.  74. 

A  tenant  has  no  right  to  apply  to  a  build- 
ing, without  the  owner's  consent,  a  particular 
name  descriptive  of  the  building  alone,  as 
distinguished  from  a  trade-mark,  and  after- 
ward transfer  it  to  another  and  distinct  local- 
ity.    Ammlrong  v.  Kkmhauu,  66  R.  894. 

"  Health-preserving  "  is  not  a  valid  trade- 
mark for  corsets.  Courts  will  not  interfere 
lo  protect  a  trade-mark  where  ordinary  at- 
tention on  the  part  of  purchasers  will  enable 
them  to  diserimmate.  Ball  v.  Siegel,  56  R.  766. 
4.  Proceedings  to  obtain  protection. 
•—  A  trade-mark  must  point  out  the  source 
and  origin  of  the  goods,  and  not  be  merely 
descriptive  of  the  style,  quality,  or  character 
of  them.     Filley  v.  Fcuwelt,  100  D.  275. 

6.  What  protection  is  accorded. — 
The  exclusive  right  to  a  trade-mark  iB  recog- 
siied  by  law  as  a  species  of  property.  Brad-- 
Inr  V.  Norton,  87  D.  200;  which  the  courts 
will  protect    Fiiley  v.  FasaeU,  100  D.  275. 

The  leading  principle  of  the  law  of  trade- 
Barks  ti^  that  tne  mannfaotnrer  or  merchant 


who  has  produced  or  brought  into  market  aa 
article  of  use  or  consumption  tiiat  has  found 
favor  with  the  public,  and  who,  by  affixing 
to  it  some  name,  devioe^  or  symbol  which 
serves  to  distiogaish  it  aa  his,  and  to  distin- 
l^uish  it  from  all  others,  baa  furnished  his 
individual  guaranty  of  its  value,  shall  receive 
the  reward  of  his  skill,  and  shall  not  be  de- 
prived thereof  by  infringement  or  imitation. 
i^ol/e  V.  BameU,  13  R.  111.  a  P.,  Partridm 
V.  Mtiieh,  47  D.  281. 

The  entire  label  will  not  be  protected  aa  a 
trade-mark,  where  it  contains  the  name  ol 
the  article  manufactured,  a  atatement  of  the 
mode  of  its  use,  and  a  laudation  of  its  qual- 
ities; only  so  much  of  the  label  will  be  pro- 
tected as  indicates  that  the  complainants  are 
the  manufacturers  or  vendors  of  such  artida^ 
FaUdnbwrg  v.  l^cy,  95  D.  76. 

Plain  tin^  cUuminff  to  be  the  owner  of  a 
cosmetic  known  and  designated  aa  "  Laird'a 
Bloom  of  Youth,  or  Liquid  Pearl,"  brought 
suit  to  restrain  the  defendant  from  using  the 
same  name  on  another  compound,  and  from 
oounterfeitiuff  plaintiff's  botties  and  labels. 
It  appeared  that  plaintiff  had  announced  his 
cosmetic  as  "free  from  all  mineral  and  poi- 
sonous substances,*'  but  the  evidence  tended 
to  prove  otherwise.  HM,  that  the  plaintiff 
was  engaged  in  a  fraud  upon  the  public,  and 
waa  not  entitied  to  protection.  Labrd  v. 
WUder,  16  R.  707. 

In  an  action  to  restrain  the  infrinsement  of 
a  trade-mark,  the  complaint  alleged  that  the 
plaintifib  manufactured  brandy  which  they 
sold  in  "ouart  and  pint  bottles  "  with  tiieir 
trade-mark  thereon.  It  appeared  that  the 
bottles  were  of  the  siss  oroinarily  used  in 
the  trade,  and  there  was  nothing  on  them  to 
indicate  the  quantity;  that  the  brandy  was 
imported  and  entered  at  the  oustom-honss 
at  the  true  quantity;  it  did  not  appear  that 
the  bottles  were  used  in  the  trade  aa  meas- 
ures of  quanti^;  that  purchasers  did  not 
understand  their  capacity;  that  the  plain- 
tiffi  ever  repreeented  that  they  oontained 
quarts  or  pints,  or  that  they  ever  deceived 
any  one  aa  to  their  capacity.  The  court  found 
that  defendants  wrongfully  imitated  plain* 
tiff's  trade-mark,  but  the  plaintifb  did  not 
use  quart  or  pint  botties  as  alleffed  in  their 
complaint,  but  botties  falsely  and  deceitfully 
represented  to  contain  thoee  quantities,  and 
that  the  trade-mark  was  designed  and  used 
to  protect  thiB  fraud,  and  dismissed  the  com* 
plamt;  this  defense  was  not  set  up  in  the 
answer  nor  litigated  at  the  trial.  HM^  that 
the  finding  of  fact  and  the  conclusion  do- 
rived  therefrom  were  erroneous.  Hemmntm 
V.  Whteler,  25  R.  188. 

6.  What  amounts  to  aa.  infring*- 
ment.*  — The  imitation  of  a  trade-mark,  to 

*  What  constitutes  infilogement,  mo  nocec  48 
D.  2i»&-299;  88  E.  8SJ>-8S9. 

Infrlnjrment  of  trade  name,  where  referring  Is 
one's  seu  as  being  formerly  connected  witliiai 
sr  bsslnsss,  see  nds,  tt  E.  M»-«Hl 
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eoottituto  an  infrinffemeat,  need  not  be  a 
precise  oopy;  but  it  there  is  a  sabetantial 
siinilarityt  ao  that  the  oommnnity  would  be 
likely  to  be  deceived,  it  ia  sufficient.  Brad- 
ley V.  Narkm^  87  D.  20a  It  may  be  limited 
or  partial,  nor  is  it  requisite  that  the  whole 
should  be  pirated,  nor  is  it  necessary  to  show 
that  any  one  has  in  fact  been  deceived,  or 
that  the  party  complained  of  made  the  arti- 
cle; nor  is  it  necessary  to  show  intentional 
fraud.  FiUe^  v.  FcMeU,  100  D.  275.  But  to 
entitle,  a  party  to  relief  for  an  alleged  in- 
fringement of  a  trade-mark,  the  resemblance 
of  tue  simnlated  to  the  genuine  trade-mark 
mutt  be  ao  dose  as  to  amount  to  a  false  rep- 
reeentatioQ  as  to  the  manufacture  or  pro- 
prietorship of  the  articles.  Papfiam  ▼.  CoU^ 
23  R.  22. 

Whether  a  partial  imitation  of  a  trade- 
mark bv  one  was  designed,  calculated,  and 
affectnal  to  carry  out  a  fraud  upon  another 
ia  a  question  upon  the  evidence  for  the  jury. 
Barrow  ▼.  Knia^t^  78  D.  452. 

It  ia  nnlawftti  to  put  up  imitation  goods 
onder  the  name  of  the  real  manufacturer, 
and  tiie  excuse  that  such  act  was  authorised 
by  a  person  of  the  same  name  as  that  manu- 
faotorer  ia  absurd.  Wol/t  v.  BameU,  13  R, 
111. 

A  designed  imitation  of  a  trade-mark, 
wheraby  one  ia  enabled  to  fraudulently  pass 
off  hia  goods  in  the  market  as  those  manufao- 
tiired  by  another,  to  the  latter's  injury, 
renders  the  former  liable  for  any  injury  sus- 
tained. Such  imitation  may  oonsiat  in  the 
appropriation  of  the  words  "Roger  Wil- 
liama  from  a  trade-mark  known  aa  "  Roger 
Williams  Long  Qoth."  Baarrow  r.  Knight, 
78  D.  452. 

Where  the  imitation  of  a  name  of  a  hotel 
ia  oalcnlated  to  deceive  the  public  into  the 
baUef  that  it  is  the  same  name  as  the  origi- 
nal, its  use  will  be  restrained  by  injunction, 
aa  where  the  name  of  the  plaintiff's  hotel  is 
the  "  What  Cheer  House, '^  and  the  defend- 
ant  opens  a  hotel  under  the  name  of  the 
•*  Original  What  Cheer  House,**  the  word 
"  original  **  being  painted  on  the  sign  in 
amal&r  letters  than  the  residue  of  the  title. 
Woodward  v.  Lazar^  82  D.  751. 

Where  another  mannfaotnrer  makes 
spoons  similar  to  those  of  complainant^ 
though  differing  somewhat  in  style,  and  pre- 
pareo  labels  reaembling  his,  and  adopta  the 
aame  numbera  for  spoons  of  a  similar  kind; 
the  labels  being  so  nearly  alike  that  a  pur- 
chaser not  reading  the  name  upon  tnem 
might  be  deceived;  and  where  such  labels 
are  adopted  with  those  particular  numbers 
for  the  purpose  of  aiding  the  introduction  of 
his  spoons  into  the  market,  —  it  is  a  violation 
of  the  trade-mark  of  the  first  manufacturer, 
although  the  second  manufacturer  puts  hia 
own  name  on  the  labela  in  the  place  of  that 
if  tha  first.  And  the  nse  of  the  same  fig- 
ma  with  a  cipher  prefixed  doea  not  vary 
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the  case.    Boardmaa  v.  Mertdm  B.  Co.,  W 
D.  270. 

When  plaintiff *a  artibb  ia  not  conspicu* 
ously  known  by  the  device  which  surrounds 
the  name,  the  whole  of  which  oonatitntes  the 
trade-mark,  bat  by  the  name  itself,  the  adop- 
tion of  such  name  for  an  article  manufac- 
tured by  another  ia  an  infringement  of  the 
former*;}  right,  for  if  the  name  as  used  waa 
calculated  to  mislead,  the  intention  to  de- 
ceive ia  inferred.  FUkif  v.  F'oskU,  100  D. 
275. 

The  complainant  had  for  aome  twenty 
years  published  an  almanac  entitled  "J. 
Gruber  s  Hagerstown  Town  and  County  Al- 
manack,** which  had  been  established  and 
long  published  by  hia  ancestor.  The  defend- 
ant, in  1879,  issued  an  almanac  with  the 
same  emblems,  deviqes,  marks,  re|>resenta- 
tions,  and  general  exterior  appearance,  and 
entitled  "X.  G.  Robertson's  Hagerstown 
Almanac**  Held,  that  the  defendant's  pub- 
lation  should  be  enjoined.  Robertaon  v. 
Ben-y,  33  R.  328. 

The  plaiutiff  had  for  several  years  made 
wagons  at  Eldora,  and  painted  on  them  in 
one  general  style  the  words  *'  Shaver  Waeoo, 
Eldora.*'  The  defendant,  hia  brother,  bad 
been  hia  employee,  aud  later  his  partner,  in 
that  business.  The  firm  was  dissolved,  and 
the  plaintiff  acquired  its  property  and  con* 
tinned  the  business.  Two  years  after,  the  de- 
fendant set  up  the  same  business  in  the  same 
town,  and  painted  the  same  words  on  hia 
wagons,  in  tbe  plaintiff's  general  style,  bnt 
with  slight  changes  in  fonn,  and  adding  his 
own  initials.  The  resemblance  was  cal- 
culated to  deceive  the  public  Hddt  that 
the  defendant  should  be  restrained.  Shaver 
V.  Shaver,  37  R.  194. 

Three  parties  had  carried  on  business  al 
KaUmasoo  under  the  name  of  Elalamaioo 
Wa,gon  Company.  Two  of  them  sold  out 
their  entire  interest,  including  the  good-will, 
to  the  plaiutifi^  and  afterward  set  up  a  like 
business,  almost  next  door,  under  the  name 
of  Kalamaaoo  Buggy  Company,  issuing  cir- 
culars and  cards  m  that  name,  resembling 
those  of  tiie  plaintiff.  Held,  that  such  use 
of  that  name  should  be  restrained,  bnt  that 
the  defendants  should  not  be  prohibited  from 
receiving  mail  matter  addressed  in  their  said 
name  Myere  v.  Kaiamcaoo  Buggiy  Co,,  62 
B.811. 

A  trade-mark  on  the  label  on  matdhea  ia 
not  infringed  by  a  label  put  on  the  matchea 
of  another  maker,  where  the  only  point  of 
resemblance  is  that  on  each  label  there  is  a 
representation  of  a  bee-hive,  and  that  the  let- 
ters on  both  are  printed  on  a  black  ground, 
and  the  appearance  of  the  bee-hives  is  so  dis- 
similar as  not  to  be  readily  mistaken  the  one 
for  the  other. '  Partridge  v.  Menek,  47  D. 
281. 

The  nse  of  a  trade-mark  oonaisting  of  tha 
words  *'  Cuidee,  Swan,  it  Co.,"  in  a  aemi-cir* 
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•nlar  form  aboro  the  words  **  Moline.  HL," 
is  no  infringement  upon  a  trade-mars  oon- 
sUting  of  the  words  "  John  Deere,  **  in  a  semi- 
eiroolar  form  above  the  words  **Moline^  UL" 
CaneUe  r,  Deere,  5  R.  125. 

Plaintiff  put  upon  packages  of  lard  the 
figure  of  a  uit  hog,  with  his  name  and  the 
words  "orime  leaf  lanL"  Defendant  put 
upon  packages  of  lard  a  slobe  with  a  small, 
lean  boar  on  top,  above  wnioh  was  his  name, 
and  beneath  it  Uie  words  "  prime  leaf  Isrd." 
Plaintiff  daimed  that  the  use  of  the  figure 
of  the  boar  was  an  infringement  of  his  tnde- 
mariL  The  two  marks  were  so  unlike  in 
senend  appesrsnce  as  not  to  be  calculated  to 
deceive  anvone.  Held,  that  plaintiff  was 
not  antitled  to  relief.  Popton  v.  Cofe,  23  K 
22. 

The  sifli  *'Qreat  IXL  Auctioo  Co.*  is 
Bot  an  infringement  of  the  sign,  recorded  as 
a  trade-mark,  ''IXL  Genenu  Merchandise 
Auotioo  Store.*  Lkhietutei»r.Jliemt,ZiK 
692. 

The  plaintiff  sold  soap  in  packages  in  tin* 
foil  ana  blae  paper  labeled  on  one  side,  in 
pit  letters,  "Sapolio  for  cleaning  and  polish- 
mg,  manufactured  by  Enoch  Morgan's  Sons 
ft  Co.,  440  West  Street,  New  York,"  and 
on  the  other,  ''Enoch  Morgin's  SapoUo^" 
with  a  woU-drawn  picture  of  a  human  face 
opposite  a  pan  and  reflected  in  it  llie 
defendants  also  sold  soap,  in  packages  of  a 
different  shape  from  the  plaintiff'%  in  tin- 
foQ  and  blue  paper,  labeled  on  one  side^  in 
ffflt  letters,  "TrozeU's  Pride  of  the  Kitchen 
Boap^"  and  on  the  other,  "Pride  of  the 
Kitchen  Soap,"  with  a  picture  of  a  small 
monkey  looking  at  himself  in  a  mirror 
or  pan  neld  in  his  paw.  ffeld^  no  infringe- 
ment. McrgcuCe  8owf  Co.  r.  TroxeU,  42  A. 
894. 

7.  Jurisdiction  of  equity  to  restrain 
Infiringement. — An  infringement  of  trade- 
mark may  be  enjoined  by  the  court  of  chan- 
cery. Partridge  v.  Menck,  47  D.  281;  for 
the  purpoee  of  promoting  honesty  and  fair 
deahng,  and  because  no  one  has  the  right  to 
sell  his  own  goods  as  the  goods  of  anoUier. 
Paimer  v.  Harru,  100  D.  557. 

8.  Who  may  sue.— One  who  has  the 
sole  interest  in  a  trade-mark  mav  tn*^«nfa^in 
suit  for  injunction  a^nst  the  innringement 
thereof  without  joinmg  as  a  party  one  who 
11  a  silent  partner  with  him  m  the  business 
of  manufacturing  the  article.  Bradley  ▼. 
Norttm^  87  D.  200. 

The  owner  of  a  trade-mark  need  not  be 
original  inventor  or  proprietor  of  the  artida 
upon  which  it  is  placed,  in  order  to  be  en- 
titled to  the  protection  of  a  court  of  ohan- 
oery.    Partridge  v.  Menck,  47  D.  281. 

It  seems  that  where  an  employee  originates 
and  names  a  medical  article;  but  acquiesces 
in  the  appropriation  of  the  article  and  its 
aaais  by  his  employers,  and  its  sale  to  the 
publio  by  them  uader  tha  name  given  the 


article,  the  property  in  the  trade- mark,  if  a 
valid  one,  is  in  the  employers.  CasweU  v. 
DavU,  17  R.  233. 

The  mere  sale  of  a  trade-mark,  apart  from 
the  article  to  which  it  is  affixed,  eonfers  no 
right  of  ownership;  but  where  a  trade-mark 
is  used  to  designate  the  plaoe  and  person  by 
whom  certain  goods  are  manufactured,  the 
right  to  such  trade-mark  passes  to  the  pm> 
chaser  upon  the  sale  and  transfer  of  the 
business  and  manufactory  at  which  the 
goods  ars  made.     WiUhntu  v.  Braun^  22  B. 

0.  Bight  of  assignee  to  sue.  —The 
trade-mark,  "A.  N.  Hoxie's  Mineral  Soap^* 
is  assignable,  and  if  the  assignee  uses  it  to 
denote  soap  made  according  to  A.  N.  Hoxie's 
formula,  he  may  have  an  injunction  to  re- 
strain infringementi  HooUe  ▼•  Chaneu,  58 
B.149. 

A  sale  of  the  owner's  business  snd  its  good- 
will carries  a  trade-mark,  but  does  not  imply 
that  the  vendor  will  not  re-euffage  ia  the 
like  business  at  another  place,  but  he  may 
be  restrained  from  representing  himself  as 
successor  to  the  business  sold,  or  as  having 
^  right  to  uss  the  trade-mark.    /ft. 

10.  Discretionarr  power  of  the  oonri 
to  grant  or  refuse  izgnnction.  —An  in* 
junction  against  the  piracy  of  a  trade-mark, 
in  case  of  doubt,  should  not  be  granted  until 
the  cause  is  heard  on  pleadiufis  and  proofs 
or  the  complainant  has  estabbshed  his  right 
at  law.    Partridge  v.  Meneh,  47  D.  281. 

The  simulation  of  a  trade-mark,  such  as 
proUablv  to  deceive  customers  of  the  owner, 
should  be  enjoined  at  once,    /fti 

11.  When  an  Sxjunction  will  be 
granted.* —  An  injunction  will  be  granted 
asainst  the  use  of  &e  name^  mark,  or  label 
of  the  complainant,  where  such  uss  is  de- 
signed to  induce  the  belief  that  an  article 
manufactured  by  defendant  is  one  manu- 
factured by  complainant.  It  is  wholly  im* 
material  whether  the  spurious  article  is  or 
is  not  equal  to  the  genume.  Taylor  ▼.  Car^ 
}ieiiter,42D.  114. 

An  injunction  will  be  granted,  irithout  re- 
gard to  lapse  of  time,  to  restrain  continued 
use  of  another's  name,  in  tiie  designation,  in 
whole  or  in  ^art^  of  an  existing  partnership, 
without  having  obtained  the  written  con- 
sent of  the  person  if  he  be  living,  or  of  his 
legal  representatives  if  he  be  dead,  as  re- 
quired oy  the  Massachusetts  general  stat- 
utes, chapter  56,  sections  1-4.  B(noman  v. 
Floyd,  80  D.  55. 

A  receipt  will  not  be  construed  as  a  written 
consent  to  continued  use  of  another's  name, 
when  it  is  given  merely  in  settlement  of  the 
claims  of  executors  or  a  deceased  partner 
against  surviving  partners,  but  in  which  the 

*  iDjunctiofls  affilnst  infringement,  sse  nola 
KnSolning  one  ffoas  using  his  own 
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lAfeter  art  awntionad  by  tho  partnenhip 
aaoM^  vndArwhieh  th«y  MaiiniMd  to  mny 
o^hamtm,    IK 

Injanotion  is  the  tolo  mdeqnato  rtmedy 
aaainst  an  infringement  of  •  trade-mark^ 
wnoro  it  appam  that  tho  par^  infringing 
intends  to  oontinno  tho  wrong.  Bradla/  r. 
JTortab  87  ]>.  2001 

An  injnnotion  againsl  an  infringoment  of 
a  trado-mark  may  bo  granted  though  the 
party  defendant  ia  in  fMt  only  the  agent  of 
tho  mannfaotnror  of  the  apuriooa  artiole^ 
whoro  tho  latter  baa  oondnotod  tho  bnsineas 
throng  aaoh  agent*  and  hold  him  ont  to  the 
pnUio  aa  tho  proprietor.    /& 

Brawor.  tho  proprietor  of  amodiomo  oalled 
'*Browero  Long  Soatorer»**aold  tho  ozoln- 
airo  right  to  mannfaetnro  and  aoll  it^  with  hia 
trado-markf  to  the  plainti^t  and  agreed  not 
to  nso  or  permit  the  nso  of  hia  name  on  any 
preparation  whioh  ooold  bo  rooonunended 
ana  aold  for  tho  aamo  pnrpoeo.  Safase- 
%aootly»  bo  made  andoflered  for  nle  a  prep- 
aratioB  profeating  to  be  a  onre  for  ul 
diaoaaea  of  the  Innga  and  throaty  and  odled 
**  Brawer'o  8an»pmUa  Symp.**  HtH  that 
bo  abonld  bo  onjoinod  from  tho  nso  of  his 
anoio  thereon.  Brewer  ▼•  Lagnaar^  47  B. 
76e. 

Thopiatntiflii^  partners nnder  tho  name  of 
*'  D.  W.  Taylor  h  Oo.t"  had  long  mannfao- 
torod  and  sold  hair-pins,  known  and  readilv 
aold  as  *'  Taylor's  Hair-pins,"  pat  np  in  pink 
aad  yoUow  paokages,  with  a  peonliar  de- 
▼ioo  woQ  known  to  the  trade.  The  defend* 
ants  also  maanfaotnrod  and  sold  hair-pins, 
and  bad  proonred  from  L.  B.  Taylor  the 
right  to  mark  their  packages  "L.  B.  Taylor 
Jk  On./*  to  which  thev  added  "Cheshire 
Conn.,  using  a  device,  labels,  and  wrappers 
oo  nearly  reeembling  the  plaintiffs'  iu  size 
and  color  as  to  be  likely  to  deceive  careless 
and  nnwary  pnrohasora.  The  defendants 
acted  in  good  faith,  and  with  no  design  to 
iafriiuo  tho  plaintaffs'  rights.  Held^  that 
tho  dofendante  should  be  enjoined.  WIU 
Home  r.  Brooia,  47  R.  642L 

Tho  complainant  made  and  sold  **  Morse's 
Compound  Syrup  of  Yellow  Dock  Root,"  in 
botuea  in  paper  wrappers.  The  defendant 
■nbaeqnently  set  up  the  sale  in  bottles,  with- 
out wrappers,  of  "Dr.  Morse's  Celebrated 
Svmp^"  those  words  being  blown  in  the 

flass,  with  labels  inscribed  "Dr.  Morse's 
mpit>vod  Yellow  Dock  and  Sarsaparilla  Com- 
ponnd,"  The  bottles  wero  exactly  similar 
m  siae  and  shape,  but  the  labels  were  differ* 
onti  Tho  complainant  made  his  preparation 
nnder  one  traao  name  and  sold  it  under  an- 
other, and  advertisod  it  as  "sold  only  in 
quart  bottlss^'*  whoroaa  tho  bottlos,  althoush 
known  m  tho  trade  as  quart  bottles,  held 
•ttbstantiallv  loss.  HeU  that  complainant 
was  entiHod  to  an  injunction  and  account  of 
profita.  AUaoamier  v.  Moree,  51  R.  389. 
Tho  plaintiff  manufactured  and  sold  chooo- 
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lato  undor  the  description  of  "Oermaa 
Sweet  Ohocolato,"  having  obtained  authority 
to  use  it  from  Samuel  Qerman,  the  original 
proprietor.  The  defendant,  with  intent  to 
get  plaintiff 'a  customers,  manufactured  and 
sold  chocolate  under  the  description  of 
"Sweet  German  Chocolate."  Held^  that 
the  defendant  should  be  restrained  there* 
from.    Pkroe  v.  CMOard^  68  R.  L 

18.  Whon  roftued.*— An  injunctioa 
will  not  be  granted  to  restrain  tho  use  of  a 
trado-mark  which  consists  in  part  of  the 
name  of  a  former  partner  of  somo  of  the  do- 
fondants,  and  which  was  adopted  and  used 
by  the  partnership,  without  objection,  in  tho 
lifetime  of  such  partner^  and  used  by  tho 
defendants  since  nis  death.  Tho  right  to 
the  use  of  such  trado-mark  is  secured  to  tho 
defendants  by  the  Massachusetts  statutes. 
Bcwman  r.  Iloyd,  80  D.  65. 

Tho  use  of  a  trado-mark  will  not  be  r^ 
strained,  unless  it  so  closely  reeembles  thai 
of  the  complainant  as  to  raise  the  probabili^ 
of  mistake  on  the  part  of  tho  public,  or  A 
design  and  inirpcse  on  tho  part  of  Uie  do- 
fon<£mt  to  nualead  and  doceivo.  HcOartm^ 
▼.  Oamkart,  100  D.  897. 

A  party  is  not  entitled  to  an  injunction  to 
■ecure  tho  profits  arising  from  tho  fraudulent 
use  of  a  trade-mark  bearing  on  its  face  a 
falsehood  as  to  the  place  whoro  tho  goods  are 
manufactured,  and  where,  in  order  to  havo 
the  benefit  of  tho  reputation  which  such 
goods  havo  acquired  m  the  market,  he  is 
guilty  of  the  same  fraud  whioh  he  complains 
of  in  defendant.  Palmer  ▼.  Harrie,  100  Dl 
557. 

For  eqnity  to  refuse  to  onjoin  the  counter* 
feiting  of  a  fraudulent  trade-mark,  it  i»  not 
necessary  that  any  person  has  been  aotnally 
deceived  or  defrauded;  it  is  enough  that  it  is 
a  misrepresentation  calculated  to  have  that 
effect  on  the  nnwary  and  unsuspicious.    lb, 

A.  C.  &  Co.,  beins  the  sucoessors,  by  pur- 
chase, of  Stillman  a  Ca,  woolen  mannfac* 
turers,  continued  to  use  "Stillman  it  Co." as 
a  trade-mark  on  their  ticket  for  goods.  Lat- 
imer, Stillman,  &  Co.,  the  lessees  of  a  mill 
formerly  used  by  Stillman  A  Co.,  known 
both  as  the  "Stillman  Mill"  and  as  the 
"  Seventh  Day  Mill,"  used  "  StiUman  MUUi " 
aa  a  trade-mark.  On  a  petition  for  an  in« 
junction,  brought  by  A.  C.  A  Co.  against 
Latimer,  Stillman,  A  Co.,  to  prevent  their  so 
using  the  word  "Stillman,  it  appearing 
that  no  deception  could  be  charged  on  either 
complainants  or  respondents,  and  that  no 
person  of  the  old  firm  of  Stillman  A  Co.  was 
a  member  of  the  firm  of  A.  C  A  Co., — held^ 
that  the  injunction  could  not  be  granted. 
HeU  further,  that  a  mannfacturor  naa  the 
light  to  label  his  goods  with  his  own  name 
or  that  of  his  mill,  if  no  fraudulent  purpose 

*That  a  false  representation  in  a  trade-mark 
debars  partr  from  protection  In  eonitj,  see  nota^ 
26  JLViUm. 
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is  intended.     CmmtUML  ▼.  LtOimtr^  23  R. 

481. 

QiKsre^  if  a  trade-mAric  whoee  repatatioa 
depends  on  the  excellence  of  the  mannfao- 
tnre,  or  Um  skill  and  honesty  of  the  mana- 
faoturer,  can  be  legally  assigned.     Ih. 

18.  Boles  of  evidence.— The  acts  of 
respondent  are  safficient  evidence  of  his  in- 
tention to  continue  the  infringement  of  a 
trade-mark,  without  averrinff  and  proving 
threats.     Bradlep  v.  Norton,  87  D.  200. 

14.  Matters  of  defense. —That  goods 
made  or  sold  under  a  pirated  trade-manc  are 
equal  in  quality  or  value  to  the  original  is 
no  defense  to  an  injunction  against  such  pi- 
raoT.    Partridge  ▼.  Menek^  47  D.  281. 

The  fact  that  a  psrty  in  another  state 
manufactured  articles  and  put  them  u^n  the 
market  to  oompete  with  plaintiff  usmg  his 
trade-mark,  is  no  defense  for  a  third  part^ 
whom  plaintiff  seeks  to  enjoin  from  using  his 
trademark,  unless^  plaintiff  assented  to  or 
Boquieseed  in  such  infringement  on  his  right. 
In  other  words,  the  depredations  of  others 
upon  plaintiff  *s  rights  is  no  excuse  to  de- 
fendant for  similar  acts  on  his  part  FUUm  ▼. 
FoM^eU,  100  D.  275. 

The  fact  that  a  trade-mark  label  is  copy- 
righted, but  the  date  of  entry  is  not  given  as 
required  l^  the  act  of  Congress,  is  of  no  im- 
portance in  a  suit  in  a  state  oourt  for  dam- 
ages for  imitation  of  a  trade-mark.  Woffe  v. 
Bamdi,  13  R.  111. 

Every  man  has  the  ahsolute  right  to  use 
his  own  name  in  his  own  bnsinesi,  even 
though  he  may  thereby  interfere  with  or  in- 
jure the  boainess  of  another  person  bearing 
the  same  name,  provided  he  does  not  resort 
to  any  artifice  or  contrivance  for  the  purpose 
of  prodncing  the  impression  that  the  eetab* 
lishments  are  identi<Md,  or  do  any  act  calcu- 
lated to  mislead.  Menedii  v.  Meneely,  20  R. 
480. 

If  there  is  any  ti^hi  of  trade-mark  in  the 
words  **East  Indian,"  in  connection  with 
.  **  Remedy,"  on  bottles  of  medicine,  tiie  fidse 
adoption  of  those  words  to  indicate  that  the 
meoicine  is  used  in  the  East  Indies  will  de- 
feat an  action  for  infringementp  Connell  v. 
Heed,  35  R.  397. 

The  plaintiff^  mannfactnred  and  sold  a  cor- 
dial, under  the  name  of  "  Angostura  Bitters," 
claiming  that  name  as  a  Ivade-mark,  with 
labels  stating  that  it  was  prepared  by  Dr.  S., 
formerly  at  Angostura,  but  now  at  Port  of 
Spain,  and  that  the  botties  bore  the  plain- 
tiff 's  signature.  In  f aet  Dr.  S.  died  before 
this  suit^  never  lived  at  Port  of  Spain,  and 
the  bottles  bore  only  the  signature  of  the 
inventor.  The  plaintiff  sought  to  enjoin  the 
defendants  from  manufacturing  and  selling 
a  cordial  under  the  name  of  *'  Angostura 
Aromatic  Bitters.**  Held,  that  in  conse- 
quence of  these  misrepresentations  he  could 
not  maintain  this  salt  8kgeH  r.  Abbott,  48 
B.101. 


15.  When  damages  are  recoverable 
for  infringement.  —  Damages  may  be 
awarded  against  a  person  wno  uses  the 
trade-mark  or  name  of  another.  Taiflor  ▼. 
Carpenter,  42  D.  114. 

In  an  action  to  recover  for  the  violation  of 
a  trade-mark,  the  damages  awarded  was  tiie 
whole  profit  realised  by  defendant  from  sales 
of  the  spurious  articles  under  the  simulated 
trade-mark.  Held,  on  appeal  by  defendant, 
that  the  damages  were  not  excessive.  €htk» 
Aomv.  Plate,  dR.  639. 

16.  Froteotion  of  trade  names. —  Osr- 
riage  proprietors  authorised  to  use  a  hotel 
name  as  a  badge  on  their  carriages  and  the 
caps  of  their  drivers,  under  an  agreement 
with  the  hotel-owner,  whereby  they  have 
the  privilege  of  carrying  passen^rs  to  and 
from  the  house,  have  the  exclusive  right  to 
the  use  of  such  name  to  indicate  that  they 
have  the  patronage  of  the  hoose  in  trans- 
porting psssengers,  andmay»  without  proof 
of  specud  damage,  maintain  an  action  against 
one  who  uses  the  same  badge  for  the  por- 
poee  of  falsely  holding  himseu  out  as  having 
snch  patronage^  in  order  to  divert  enstom 
from  the  phintifls.  MarA  r.  Bmmie,  SiD. 
728. 

Damages  for  diverting  plaintifb'  custom  in 
such  a  case  are  not  to  M  confined  to  the  loss 
of  such  passengers  as  the  plaintiffs  can  prove 
have  actually  been  diverted  from  their  car- 
riages, but  the  jury  are  to  allow  snch  dam* 
ages  as  upon  the  whole  evidence  they  are 
satisfied  that  the  plaintiffs  have  sufferad  in 
loss  of  business  by  such  injurious  act.    2b, 

Where  one  has  established  a  business  at  a 
particular  place,  from  which  he  has  or  majr 
derive  profit,  and  has  attached  to  such  busi- 
ness a  name  indicating  to  the  paUio  where 
it  is  carried  on, — e.  g.,  "No.  10  South 
Water  Street,"—  he  thereby  acquires  prop- 
erty in  the  name,  which  will  be  protected 
from  invasion  by  a  oourt  of  equity  on  princi* 
pies  analogous  to  those  applicable  in  ease  ef 
the  invasion  of  a  trade-mark.  OimS  M* 
Mfg,  Qo.  V.  HaJil,  19  R.  278. 
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o^  see  Tbadb-makui,  16L 


From  publie  reoord%  as  evidenos^  set  Kti» 

BBNOB,  220. 
Of  justices*  judgments,  see  Jimnoa  ov  TSi 

Pbaos,  25. 
Of  record  of  criminal  case,  see  Arnui^  148. 
On  appeal,  see  ArrsAL,  100. 
Sufficiency  of,  on  error,  see  Erhob»  1ft. 

TBAKSJPEB8. 
Of  bank  stock,  see  Banks  Aim  BAmosOi  lb 
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9oT  TnAmm  to  Votes 
Of  debt  or  note  aeoond  by  mortgagor  flee 

MOBTOAQB,  62. 

Of  eMementi»  eee  KiimnnnB,  6^  7* 

Of  goods  stored  by  warphonsemMi,  Mt  W4BB- 

BOXJnEMMS,  9. 

Of  interest  of  witness,  see  WimnBa^  19. 
Of  land,  eflEeet  of  Uw  of  pUoe  oo,  Mt  Ssal 

Pbofbbtt;  fi. 
Of  leases^  set  Lkammb,  TV. 
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Of  mill  propertj,  see  BCiLU,  6L 

Of  negotiable  {Mtper,  see  BiLU  aitd  Nona, 

Of   non-negotiable   instruments,  see  BiLU 

▲imNom,  905. 
Of  priTEte  way,  see  Pritatb  Watb,  9. 
Of  property  insured  against  fire^  see  iHSim- 

Aiioi,69. 
Of  property  of  religions  societies,  set  Rku- 

aiovB  Socijprm^  7. 
Of  property,  on  Sunday,  see  Suhiut,  4,  9. 
Of  slaye  property,  see  SiiAYXRT,  i. 
Of  tOFsreignt^,  by  oonqnest^  see  Wam^  5. 
Of  thing  pledged,  by  pledgee^  see  Plbdoi, 

9. 
Of  title  to  €battel%  see  PnaoxAL  Psop- 

nKTT,  9. 

Of  title  to  land,  sffeet  of  war  on.  see  Was, 

98.* 
Of  Tendor^s  lien,  see   Ybxiiob  avu  Pro- 

9a 


Of  goods,  when  oorered  by  marine  poli^,  see 
IxsuB▲Jr€ll^  129. 


T^Tslittg  en  Sunday,  see  Suhoat,  6L 
Validity  if  sUtutes  taxing,  see  Tazh^  19. 


Of  inquisitieii  of  lunacy,  set  iHiAini  Pm- 

floirs,  16. 
Of  return  on  mtrndanuu,  see  MAXBAXUi^  29. 


Of  city,  see  Muvioipal  CoRPonATiovi,  891 
Of  corporation,  see  OoHFonATXOHi,  19^1 
Of  oounty,  see  OouKms,  9. 
Of  the  stats^  see  Oivionfl^  89l 


As  to  soctradition,  see  Extbaditiov,  1. 
Judicial  notice  of,  see  "StwTDMSdtf  18. 
PriTileges  of  Indians  under,  set  Ihviahs,  8. 
Respecting  rights  of  aliens,  see  AuxMi^  19. 

1.  Whian  take  eflbct.  —Treaties,  as  to 
the  government  makinff  them,  take  effect  not 
merely  from  the  day  oTratifioation,  but  from 
the  date  of  their  execution,  unless  they  con- 
tain stipulations  to  the  contrary.  But  where 
they  alnet  indiridual  rights,  uie  ratification 
of  the  treaty  must  be  deemed  its  dsAt. 
TetMher  ▼.  Teaier,  81  D.  98a 

2,  gttpwmacy.^— A  treaty  is  the  su- 

*  KAMI  of  tieatles  at  laws,  and  power  to  annul 
to"  iMietlle  kslBlstlon  ■nennis  t1  n  

t  A.  D.  R.^1 
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preme  law  of  the  land,  and  is  obligatory  tm 
all  departments  of  the  goyemmen^  and  mi 
parties  litigating  in  the  courts.  Howell  y. 
Fomiiain,  A  D.  419. 

A  treaty  is  paramount  to  state  law,-  and 
the  latter  must  yield  to  the  extent  of  its 
confliet  with  the  treaty,  but  it  is  void  only 
so  far  as  it  oontrayenes  the  constitution, 
law%  or  treaties  of  the  federal  goyemmenk 
Tfoher  y.  Teaker,  81  D.  930. 


DAMAGSa 
When  allowed,  see  Damaob^  44. 


pndndet  what  amounti  to  and  Uie  llaUHtr 
for  trespass,  whether  upon  land,  to  penousl 
property,  or  to  the  person.  Also,  rules  of  pro- 
cedare  in  actions  for  trespass,  indudlng  treipaM 
to  try  title,  or  for  mesne  profits.  ] 

Between  tenants  in  common,  see  Oo-mr* 

ANGT,  49-47. 
By  animals,  see  Akih AU,  16-18. 
By  eattie,  effoct  of  defect  in  fence  on  right 

to  sue  for,  see  Fxngbs,  4. 
By  officers  of  corporation,  see  Corfobatiok^ 

134. 
Measure  of  damages  in,  see  Damaob,  40. 
Remedy  by  injunction,  see  Injunoiioh,  89. 

L  What  CoiiflrnTons  a  TBHPAflk 
IL  AcmoNs  lOR  TRisPAfla. 

1.  For  TrtKpau  mpm^  Land, 

2.  For  Trei^pcM  upcm  PtrmmtU  Pro^ 

ertp. 

8.  For  Truigom  tspon  <As  PermiL 
4.  Other  AtLknm  for  TrttpoBe, 

9.  The  Crkm^  and  ProBeaUioiL 

L  What  Constitutbs  a  TusPAaa. 

1.  Generally.  —  One  who  enters  a 
dwelling-house  without  permission  of  the 
occnpant,  and  remains  there  after  being  re« 

a  nested  to  leaye,  is  guilty  of  a  trespass;  and 
I  he  had  permission  to  enter,  and  remained 
after  a  request  to  leaye,  he  would  then  be 
liable  as  a  tremasser  o9  mUkk  AdamM  r. 
Frteman,  7  D.  327. 

Where  an  injury  is  the  immediate  ccose- 
quenoe  of  an  act,  whether  it  was  uitentionsl 
or  unintentional,  the  doer  of  the  act  is  liable 
in  trespass.  OuUle  v.  /Stran,  10  D.  234;  Nor* 
ri$  y.  Lud^/Uld,  69  D.  946. 

Any  interference,  howeyer  slight,  which 
unlawfully  disturbs  another  in  the  enjoy<» 
mont  of  his  property,  is  a  trespass.  £a$^  y«. 
Smpeni,  89  D.  £25. 

iStspass  onl^  wiU  generally  lie  for  aia 
injuTT  directly  ufiicted  by  a  forcible  act  ot 
the  defendant  Waterman  y.  Hall,  42  IX 
484. 

Trsspaas  or  case  will  lie  for  an  injury  noi 
effected  Vj  tiie  direct  and  immediate  forcible 
act  of  the  defendant,  though  flowing  from 
that  act  without  the  intervention  of  any 
other  yolniitary  or  responsible  agency,  as 
where  the  plaintiff's  beast  is  chased  by  the 
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dsfandant  with  sticks  sad  stones  and  is 
driyen  npon  a  fsiios^  whersby  it  is  iajursd. 
lb. 

Trssj^ssi  or  wrong  dons  by  soeidonti  witli> 
oat  dan^pD^  or  agsinsl  tbo  sotor's  will,  is  not 
a  f snlt^  in  the  ssnso  of  that  word  as  used  in 
oonneotum  with  actioas  for  negligenos.  It 
IS  a  misfortane,  and  not  a  fanlt*  NcrHi  ▼• 
Lltd^lM,  09  D.  546. 

An  injnry  is  immodiatsy  and  thersforo  a 
trespass,  only  when  it  is  directly  occasionod 
by,  and  is  not  merely  a  consequence  reralt- 
iog  from,  tbo  act  com^^ained  of.  HoUp  ▼. 
Bo8l4>n  OasUffhi  Co.,  69  D.  233. 

Trespass  cannot  be  maintained  for  an  act 
done  nnder  authority  of  a  oonititational  stat- 
nte.    Brwom  r.  BeaUy,  69  D.  889. 

An  act  may  be  a  private  injury  as  well  as 
a  public  offense.    Hedffe»  ▼.  Price,  94  D.  507. 

2.  Joint  trespaMea.*— If  seyeral  persons 
co-operate  in  the  performance  of  an  act 
which  occasions  an  injury,  they  are  liable  as 
trespassers,  either  jointly  or  severally,  audone 
may  be  held  responsible  for  all  the  damages 
if  it  appear  that  they  acted  in  concert,  or 
tJiat  the  acts  of  the  others  were  the  natural 
result  of  the  act  performed  by  the  one  sued. 
OuUle  ▼.  SuHxn,  10  D.  234. 

In  tre^Nus  all  are  liable  who  narticipate 
in  the  wrongful  act,  either  by  aiding  in,  or 
advising,  or  assenting  to  it.  Bo8$  ▼.  Fuller, 
86  D.  342.  &  P.,  BrUtaim  r.  MeKa^,  85  D. 
738;  StaU  ▼.  Smith,  61  R.  802;  and  it  is  no 
defense  for  any  one  oo-trenpasser  to  say  that 
the  injury  was  greater  than  he  intended,  and 
that  the -particular  act  done  was  not  contem- 
|>lated  or  intended  by  him.  Kirkwood  ▼. 
MUler,  78  D.  134. 

Agieeinff  to  a  trespass  committed  for  one's 
vse  makesoim  guilty  of  trespass,  and  liable 
as  a  trespasser.  Harper  v.  Baker,  16  D. 
112;  CaldweU  v.  ^oero,  12  D.  285;  AUred  ▼. 
Bray,  97  D.  288. 

The  right  to  contribution  does  not  exist 
between  joint  trespassers.  C^m|MCon  v. 
Lamberi,  51  D.  442.  But  this  rule  applies 
only  to  cases  where  the  persons  have  en* 
gaged  togetiier  in  doing,  wantonly  or  know- 
mgly,  a  wrong.  Contribution  lies  where  one 
of  several  persons  who  join  in  performing  an 
act  which  to  them  appears  to  be  right  and 
lawful,  but  which  proves  to  be  a  tort,  has 

Sid  the  amount  of  the  damage.  <^eAeioii  ▼• 
i&r,  69  D.  663. 

In  actions  against  several  defendants  for 
their  joint  trespass,  dami^es  may  be  severed 
and  apportioned,  aooordmg  to  the  degree 
and  nature  of  the  offense  committed  by  each. 
Smith  V.  Singkton,  39  D.  122. 

The  liability  is  that  of  joint  trespassers, 
where  sevend  different  creditors  actm^  sep- 
arately, without  concert,  and  even  without 
knowledge  that  they  are  employing  a  com- 
mon agent,  cause  their  debtor  to  be  arrested 

*8ee  monographic  note  on  the  liability  of  and 
who  are  oo-trespaiutert,  7S  P.  187-149. 
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on  their  several  writi^  by  the  same  officer, 
who  serves  tho  writs  simultaneously,  and  by 
virtue  thereof  the  debtor  is  committed  to 
Jail,  where  ho  is  onnflnod  upon  all  of  sudi 
writs  at  the  same  time;  and  foH  satii^tion 
by  the  debtor,  obtained  from  any  one  of 
such  persons,  is  a  bar  to  an  action  by  him 
against  tho  others,  ^lone  v.  ZHdfcmsofL  81 
D.  727. 

A  person  nrooming  an  illegal  act  to  be 
done  ny  anotnor  is  a  oo-trespasser  with  the 
person  employed  to  perpetrate  the  wrong, 
and  is  equally  responsible  with  him  to  t^e 
person  injured,  although  not  actniUly  pres- 
ent when  the  trespass  is  committed;  and  the 
acta  and  declarations  of  the  agent  in  per* 
forming  such  unlawful  service  are  compe- 
tent evidence  against  the  principal.  Bakkr 
V.  Springer,  82  U.  736. 

To  ascertain  the  liability  of  a  party  in  a 
trespass  committed  by  more  than  one,  it  is 
only  necessary  to  show  that  he  participated 
in  the  wrong  done.  The  amount  of  propertv 
taken  by  him,  if  he  took  any,  is  immaterial, 
and  it  need  not  be  shown  what  degree  of 
efficiency  ho  exhibited  in  giving  aid  and 
countenance  to  the  perpetrators  ot^ho  tres- 
pass. It  is  enouffh  if  he  was  found  actinff 
m  concert  with  them.  AUred  v.  Bray,  97 
D.  283. 

Any  person  present  at  the  commission  ol 
a  trespass,  who  in  any  way  or  by  any  means 
countenances  or  approves  the  same,  is  ia 
law  deemed  to  be  an  aider  and  abettor,  and 
liable  as  a  principaL  McManmu  v.  Lee,  97 
D.  386. 

Proof  that  a  person  was  present  at  the 
commission  of  a  trespass,  without  disap* 
proving  or  opposhig  it,  is  evidence  from 
which  it  is  competent  for  a  jur^  to  infer 
that  he  assented  thereto^  and  aided  and 
abetted  the  same.    i&. 

A  mere  pretense  of  a  person  at  the  com* 
mission  of  a  trespass  havmg  no  unlawful  in- 
tent, and  doing  nottiing  to  countenance  ot 
approve  thoee  who  are  actors,  does  not  ren- 
der such  person  liable  as  a  participator 
therein,  though  he  did  not  make  active  of« 
forte  to  prevent  the  commission  of  the  an* 
lawful  acts.    Ilk 

In  trespass  against  two  or  mors  aotinff  m^ 
dependently,  and  producing  a  resnlt  iniuri* 
ous  to  the  plaintiff^  one  cannot  be  held  f ot 
the  aote  of  the  othera.  Bhiedell  ▼.  Stephene, 
33  R.  623. 

8.  Trespass  by  oflloers— When  pro- 
cess is  a  protectioii.^In  trespass,  the 
defendant  may  show  as  a  justification  that 
he  acted  under  the  command  of  an  officer  in 
the  execution  of  process,  althouffh  the  pro- 
cess may  not  be  regular  and  vuid;  but  if 
he  acted  officiously,  he  must  show  a  valid 
process.    Beed  v.  Biee,  19  D.  122. 

An  officer  having  made  a  lawful  levy  can 
only  be  rendered  a  trespasser  ab  initio  bv  a 
subsequent  act  of  trespass,  not  by  an  omission 
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•r  nogleot  of  dnfey.     WaieHmnf  ▼•  LodBwood^ 
4  D.  21S. 

An  •flioer  iisofeft  tnipMnr  who  peMeaUy 
tnten  iho  hooM  ol  the  own«r  or  keeper  w 
«&  nnlieenied  dog,  and  kills  it,  in  porsoanoe 
of  a  warrant  from  the  proper  aathoritiea, 
which  direote  him  to  kill  all  dogs  not  **li- 
oensed  and  ooHared**  as  required  hystatate, 
«nd  which  statote  proTides  that  snch  dogs 
may  be  killed  ^'whenerer  and  wherever 
found."    Bhir  ▼.  Forehand,  97  D.  82. 

The  theater  of  the  plaintiff  was  assessed 
by  the  assessorsnnder  anaet  of  Gcmgressy  bnt 
erroneoiisly  as  a  dweHing-house;  a  tax  col- 
lector executed  a  warrant  of  distress  under 
such  assessment.  HeUf  that  an  action  of 
trespass  did  not  He  agamst  him  as  a  nunis- 
ierial  officer  for  executing  such  warrantp 
ffendermm  r.  Brown,  2  D.  164. 

4.  • — -when  it  is  not.—- Abuse  of 
authority  in  remoTing  a  trespasser's  goods 
renders  one  a  trespssser  himself  ab  tmtio, 
Whitney^.  SufeU,6SD,  228;  BarreUr.  Idgh^ 
Jhoi,  15  D.  110.  Whether  the  goods  were 
temored  in  an  improper  manner  is  a  ^estion 
lor  the  jury.     Wtuney  ▼.  8wU,  63  D.  228. 

Sendee  of  roid  process  Ib  a  trespass  for 
whidi  the  maj|[istrate  iBsuing  it,  and  the  offi- 
oer  senrinff  it,  are  answerable.  Barter  T. 
Stetmm,  Wb.  457. 

6.  What  constitutes  a  tremass  on 
land,  g«norally.* — An  entry  under  a  con- 
tract for  the  purohase  of  land,  and  a  trespass 
committed  thereon,  and  refusal  to  complete 
the  purchase,  make  the  vendee  a  trespasser 
€i6  inUio,     WendeU  v.  Johjuon,  29  D.  648. 

Abuse  of  legal  authority  or  license,  by  one 
who  at  first  acted  with  nropriety  under  it, 
makes  him  a  trespasser  oo  initio,  Dickaon  v. 
Pcarher,  34  D.  78.  Contra,  Wenddl  ▼.  Joknx' 
ios,  29  D.  648. 

A  recovery  of  mesne  profits  is  no  bar  to 
•n  action  of  trespass  quart  doMsmm  /rtgii; 
therefore,  the  removal  of  fence  rails  is  a  tres- 
pass, and  for  whioh  damages  may  be  reoov* 
ored  in  an  action  of  trespass  quare  danumn 
/reg^  notwithstanding  a  roooivery  in  an 
action  for  mesne  profits^  unless  such  removal 
was  necessary  for  the  use  and  occupation  of 
the  land.    QUI  v.  Cofe,  2  D.  527. 

Trespass  lies  whether  tho  iniury  is  willful 
or  not^  if  tho  injurious  act  is  the  immediate 
leeult  of  the  force  originally  spplied  b^  tiie 
defendant,  and  the  plaintiff  is  injured 
Uiereby;  thus  where  defendant  cut  trees  on 
his  own  land  and  one  accidentally  fell  on  the 
land  of  the  plaintiff  the  latter  may  maintain 
an  action  oftrespaas.  Neumom  v.  Andermn, 
37  D.  406. 

Horses  and  cattle,  having  been  declared 
free  commoners  under  a  township  act^  do 
not  possess  a  legal  right  to  trespass  upon  the 

*  Trespass  by  one  co-tenant  against  another, 
see  note,  39  P.  488-^8S. 

Trespass  in  fordbly  entering  upon  one's  own 
Vfopsrtj,  see  note,  UK.  jM^mL 


vested  private  rights  of  either  a  citiaen  or  a 
corporation.  WmamM  T.  Mkk,  CenL  R,  B. 
Co.,  66  D.  60. 

Where  one  wrongfully  cuts  timber  on  the 
lands  of  another,  and  sells  it  to  an  innocent 
purchaser,  the  entry  upon  the  lands  and  re-  ^ 
moval  of  the  timber  oy  such  purchaser  is 
a  trespass.    Bagelton  v.  Week,  35  R.  796. 

Defendant's  wife,  under  the  direction  of  the 
highway  surveyor,  cut  the  grass  growing  in 
the  hifj^hway  over  the  land  of  plaintiff^  tiiat 
her  children  might  po  and  come  from  school 
without  getting  their  clothes  wet.  She  car- 
ried the  grass  away,  when  cut,  and  fed  it  to 
her  huslMmd's  horse.  Held,  that  although 
she  had  a  right  to  cut  the  grass,  yet,  by  car- 
rying it  away,  she  became  a  trespasser  ob 
iniUo,    Cole  v.  Drew,  8  R.  363. 

6.  What  sstata  or  intersst  is  ths 
subject  of  trespass.  —A  person  has  no 
right  to  go  into  or  upon  the  premises  of  an- 
o&er  after  the  owner  has  forbidden  him  to 
do  so;  nor  has  he  a  right,  after  having  en- 
tered by  leave,  to  stay  upon  being  requested 
by  the  owner  to  depart;  and  wis  though 
snch  premises  be  a  business  office  or  mer- 
cantile  house,  workshop,  factory,  or  other 
place  of  business.  No  doubt  the  very  fact 
that  a  professional  man  or  a  merchant  or 
other  person  opens  an  office  to  transact 
business  witib  and  for  the  public  is  a  tacit 
invitation  to  aU  persons  having  business 
with  him,  and  a  permission  to  others,  to 
enter,  unless  forbidden;  but  this  does  not 
divest  the  owner  of  his  control  over  it,  or 
the  right  to  prevent  whom  he  pleases  from 
entering^  ana  to  require  any  and  all  persons 
to  depart  after  they  have  once  entered. 
Woodnum  v.  ^oiseU,  92  D.  221. 

A  person  who  is  in  the  office  of  another 
by  the  latter's  courtesy  cannot  authorise 
others  to  use,  occupy,  or  even  enter  the 
office;  and  if  he  does  so,  the  proprietor  has 
the  right,  either  in  person  or  through  a  ser- 
vant, to  require  them  to  leave.     Ik 

7.  What  entries  npon  land  do  not 
amount  to  trespass,  generally.  —  Per- 
sons who,  in  a  populous  town,  erect  build* 
ings  and  fences  on  the  line  of  a  street,  with 
doors  and  gates  so  constructed  as  when  o|»en 
to  awing  over  it,  or  who,  in  constructing 
such  buudinc^  place  within  the  limits  m 
the  street  buildiuff  materials,  and  the  earth 
dug  from  the  cellar,  if  removed  within  a 
reasonable  time,  or  spread  earth  on  the 
street  to  improve  it  as  a  way,  or  allow 
horses  and  carriages  to  stand  on  such  street, 
are  not  liable  in  trespass  for  such  acts  to  the 
owner  of  the  soil  of  the  street.  Van  O*  Linda 
V.  Lotl^rop,  32  D.  261. 

A  traveler  going  from  the  highway  upon 
adjoining  land  from  necessity,  because  the 
highway  is  made  temi>orarilv  impassable  by 
snowdrifts,  is  not  guilty  of  trespass  if  he 
does  no  unnecessary  damage.  Campbell  ▼• 
Baee,  54  D.  728. 
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The  owner  of  part  of  a  reversion  or  re- 
mainder of  land^  between  whom  and  an- 
other a  snit  is  pending  involving  a  question 
of  waste  or  improvements,  may  go  npon  the 
premises  in  a  peaceable  manner,  with  wit- 
^nessea,  to  examine  the  same.  Obuweff  ▼• 
Slate,  56  D.  612. 

One  purchasing  at  a  wreck  commissioner's 
sale  is  not  guiltv  of  tre^^pass  in  haoling  the 
eoodc  over  uie  plaintiff's  land,  although  for* 
Bidden  to  do  so,  where  the  goods  ooold  not 
be  taken  off  in  any  other  way  withont  great 
inconvenience.  Jaetfeld  ▼.  Bamm,  6?  D. 
663. 

An  entry  into  a  man's  house  after  a  warn- 
ing not  to  enter  does  not  necessarily  consti- 
tnte  a  forcible  trespass.  Carroil  ▼.  Staie,  68 
D.  282. 

A  hosbtad  is  not  liable  as  a  trespasser  for 
removing  a  grave-stone  placed  there  by  his 
wife's  mother,  from  the  grave  of  bis  wife, 
whom  he  has  buried  in  a  poblio  borying- 
groand,  where  he  does  not  injure  the  stone^ 
and  holds  it  in  possession  ready  to  be  deliv- 
ered to  the  owner  on  demand,  and  canses 
the  removal  for  the  pnrpoee  of  substituting 
anotiier  stone.  Dnrell  v.  Hoffioard,  09  D. 
284. 

A  party  entering  upon  land  in  good  faith, 
under  tiie  belief  that  he  has  a  titM  thereto^ 
is  not  a  naked  trespasser,  thongh  the  title 
be  in  fact  in  another;  and  he  is  entitled  to 
all  legal  protection  to  his  improvements  and 
property  placed  npon  the  premises,  given 
Dy  the  statute  to  parties  in  possession  under 
color  of  title.  Misnaiippi  ttc.  R.  R.  Oo»  f. 
Deuainey,  2  R.  608. 

One  entering  upon  the  sea*beach  ef  an- 
other and  removing,  for  the  purpose  of  re- 
storing to  its  owner,  a  boat  cast  ashore  by  a 
storm  and  in  danger  of  being  carried  off  by 
the  sea,  is  not  a  trespasser.  Procior  v. 
Adams,  18  R.  600. 

The  owner  of  land  may  expel,  with  reason- 
able  force,  a  wrongful  occupant*  withont 
beioff  liable  to  any  civil  action,  although  he 
may  oe  liable  for  breach  of  tiie  peace  or  for 
forcible  entry.    SotUerr,  Codman,  61  R.  364. 

When  the  owner  of  land,  having  the  right 
to  immediate  possession,  enters  thereon 
quietly  and  peaceably,  or  without  force  and 
violence,  he  is  not  kaUe  in  trespass  to  an 
oecupantb  Fori  Dearborn  Lodge  r.  Kleh,  66 
R.  133. 

8.  Entry  imd«r  lioenaa  from  ownor. 
—  One  who  exceeds  an  authority  in  ftiol 
is  liable  only  for  the  excess;  but  if  one 
abuses  an  authority  in  law,  by  committing 
acts  which  are  in  themselves  trespasses,  not 
authorized  by  the  authority,  he  is  a  tree* 
passer  ab  htUh,    Jewdi  v.  Mahood^  84  D.  90. 

Trespass  quare  ttamammfregU  may  properly 
be  lirought  against  a  pai^  having  a  license 
to  enter  on  another's  land,  who,  in  taking 
down  a  gate  erected  thereon  to  enable  him 
to  enter,  neglects  to  restore  it  to  its  plaos^ 
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in  consequence  of  which  his  swine  trespast 
upon  ths  plaintiff's  land.  And  defendant^ 
under  this  form  of  action,  may  be  held  liable 
for  the  damases  thus  ocoasioned.  JRiiflgfer 
V.  Jtfoim,  78  D.  879. 

0.  Entxy  under  Judicial  authority.— 
Anthority  to  commit  a  trespass  cannot  be 
implied.    McCop  ▼.  McKowem^  60  D.  264. 

Neither  a  justice  of  the  peace  nor  a  plain- 
tiff in  a  jud^eut  becomes  a  trespasser  by 
enforcing  a  )nd|{ment  of  the  former  wfaicm 
remains  unresomded  and  unpaidi  although 
such  judgment  may  be  erroneous^  if  the  ius« 
tice  had  jurisdiction  of  the  case  in  whion  il 
was  rendered.    Deal  v.  Harrie,  68  D.  686. 

10.  What  ooxurtitutaa  trtapaM  to 
poraonal  property. —The  using  of  aa 
estray  by  the  taker-up^  except  in  a  mattsr  of 
necessity  and  for  the  oenefit  of  the  owner,  is 
wrongful,  and  renders  him  liable  in 
BanreU  v.  L^Af^wf,  16  D.  110. 

Actual  forcible  diipossessioi 
to  maintain  trespass  do  boiUe  atporiatk  or 
trover,  any  unlawful  interference  or  exereiee 
of  dominion  witii  respeot  to  the  property  1^ 
which  the  owner  is  damnified  b«ng  sufficMnt 
PhilUpey.  Hall,  24 D.  106. 

There  is  a  tortious  takiuff  whsnever  thoo 
is  an  unlawful  meddling  iHth  the  proper^i 
or  an  exsrdse  or  daim  of  dominina  over  tl^ 
without  any  pretense  of  aathcriljr  or  right. 
This,  without  a  manual  seising  of  the  pn^ 
erty,  is  sufficient^  and  an  aotion  of  trespass 
or  replevin  will  lie.  ifafrtem  ▼.  BmH/orlK 
38  D.  640. 

Appropriation  of  another's  property  to 
one's  own  use  is  not  allowed  even  for  a  tem* 
porazy  purpose.  MtOopr,  Dankff^  67  D.  680. 

Wrongful  intent  is  not  neoessary  to  con- 
stitute trespass;  it  is  sufficient  if  the  act  is 
done  without  a  justifiable  cause  or  purposs^ 
though  it  be  done  accidentally  or  Inr  mistakei 
DtxUTY,  Cok, 70  D.  466;  Kirkwoodr. MUler, 
73  D.  184. 

11.  What  acts  rolatiTo  to  the  ohat- 
tala  of  another  do  not  amount  to  trea- 
paJMi.  —  One  who  receives  possession  of  prop- 
erty known  to  him  to  have  been  wrongfully 
taken  from  another  does  not  thereby  brnme 

;y  to  the  wron^  and  cannot  be  hsld 
ir  by  relation.    Harper  v. 


a  party  to  the  wro 
liable  as  atrespassei 
Baker,  16  D.  112. 


Private  property  may  be  dsstiuyed  by  aa 
individual  in  the  exerioise  of  the  common* 
law  right  of  neoessi%jrf  to  prevent  the  spread* 
ing  of  a  oonfiagration,  although  his  owa 
property  Is  not  in  imminent  danger.  ilmsH 
earn  PrkU  Worker,  Lawrence,  67  Di  4SKL 

n.    AonONS  lOR  TRESPAflk 

1.  For  Treepaee  npon  Land* 

12.  Venue.  ^  Tresj^ass  ^iiars  flinnwn 
/regit  must  be  brought  in  the  oounty  where 
the  land  lies,  and  it  must  appear  on  the  rec- 
ord that  the  trespass  was  committed  in  tte 
county.    Champion  r.  Dongkp,  86  Dl  681 
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18.  Who  may  so*.  —  Trespass  quart 
dautum  /regU  lies  for  aa  ooonpsnt  of  govern* 
meat  land  aoainst  any  person  wroofff mly  dis- 
possessing him.    Ihuiean  ▼.  PoUa^  24  D.  .766. 

An  oooapant  of  pablio  lands  is  a  tenant  at 
will  of  the  goTemmenti    Ih, 

14.  The  titla  or  poBseaaion  neoeo- 
Muy  in  ordor  to  maintain  an  action 
for  trespass  on  land.  ^  1.  Nece98Uf  qf 
poaaeaakm.  —  To  maintain  trespass,  plautifr 
most  have  possession.  Faaitr  r,  Fletcher^  18 
D.208. 

Trespass  quart  ehuamm  JregU  can  be  main- 
tained only  by  a  person  in  aotnal  possession  of 
the  loeua  in  quo  at  the  time  of  the  injury;  a 
mere  legal  or  constrnctivepossession  will  not 
eostain  such  action.  MtCiaJm  v.  Todd^  22  D.  , 
87;  Truaay.  Old,  18 D.  748;  WUaona  ▼.  Bibb, 


25  D.  US;  Bakerafidd  Qmg.  Boe.  v.  Baker, 
40  D.  668;  McColman  ▼.  Wilkea,  61  D.  637. 

The  gist  of  the  action  of  trespass  is  the 
iignry  done  to  the  plaintiff's  possession,  and 
therefore,  in  order  to  maintain  it,  possession 
is  necessary.  This  possession  may  be  either 
aotoal  or  constrnotiTe;  the  mere  right  of  en- 
try on  the  lands  is  not  snffioient,  u  they  be 
an  the  actual  possession  and  occupancy  of  a 
disseisor.  OeiU  r.  Lffnek,  87  D.  658;  Chcuh 
iOer  ▼.  WiUber,  58  D.  202. 

One  who  has  illegally  acquired  possesrion 
may  maintain  trespass  agamst  any  person 
who  unlawfully  disturM  his  possession. 
Svariatm  t.  BuUon,  21  D.  217. 

Trespass  for  cutting  down  and  carrying 
away  trees  cannot  be  maintained,  unless  the 
plaintiff  was  in  the  actual  possession  of  them. 
MaOlam  T.  Todd,  22  D.  37. 

Defendant  being  in  possession,  although 
tortiously,  will  prevent  a  recovery  in  such 
an  action.     Witaona  ▼.  BSib,  25  D.  lia 

A  reliffious  society  entitled  to  the  use  of  a 
BBeeting-nouse  for  all  religious  purposes,  but 
who  are  not  the  owners  of  the  fee  therein, 
this  being  in  a  separate  society  composed  of 
the  pew-holders  in  the  meeting-house,  cannot 
maintain  an  action  of  trespass  qwurt  elauaum 
/regit  for  a  breaking  and  entering  into  the 
meeting-house  whereby  the  exercise  of  their 
right  was  interrupted.  BdkerafieUL  Comg. 
Boc  y.  Baker,  40  D.  668. 

The  owner  of  a  building  may  be  in  pos- 
session thereof,  although  he  has  leased  tiie 
rooms  as  such  to  divers  individuals,  and  he 
may  maintain  an  action  of  trespass  for  its 
destruction.     CwHaa  v.  ffopi,  48  D.  149. 

Constructive  possession  is  such  as  the  law 
annexes  to  the  title,  and  will  without  entry 
maintain  trespass  quare  elauaum  fregii  against 
a  casual  trespasser;  but  it  is  always  displaced 
bj^  actual  possession.  McColman  v.  WWoea, 
51  D.  637. 

To  maintain  trespass  quare  elauaum  /regit 
SAaiust  a  mere  wrong-doer,  it  \b  unnecessary 
that  the  land  shall  km  inclosed,  where  pos- 
session is  known,  marked,  and  uninter- 
rupted.   Chandler  v.  Walker,  53  D.  202. 


Where  defendant  has  entered  vpon  an 
outlying  uninclosed  lot  of  plaintifi^s,  and 
has  oat  and  sold  wood  off  it  from  time  to 
time,  these  were  mere  successive  acts  of 
trespass,  and  the  title  bein^  in  plaintifl^  the 
constructive  possession  is  m  her,  and  she 
may  maintain  trespass  against  defendant. 
Oeni  V.  Lffneh,  87  D.  558. 

An  entry  by  the  holder  of  a  mortgage  upon 
one  of  several  detached  lots  of  wild  and  unoc- 
cupied land  in  the  same  county,  in  the  name 
of  all,  gives  him  constructive  legal  possession 
of  all,  so  that  he  may  maintain  trespass 
against  any  person  afterwards  entering  with- 
out right  upon  any  of  the  other  lots,  if  the 
lots  are  covered  by  the  same  mortgage,  upon 
the  same  condition.  Ortem  v.  Pet&igiU,  9t 
D.  444. 

Under  a  paper  title  apparently  good,  ao- 
tual  possession  of  pArfe  ef  the  land  described 
is  sufficient  to  maintain  trespass  for  entry 
upon  any  part  of  it  Parker  v.  WaUia,  45 
R.  703. 

2.  When  tiOe  aluie  Um^fldenL^  One  \m9' 
ing  title  may  maintain  trespass  for  cutting 
timber,  without  actual  possession,  no  one 
being  in  the  actual  possession.  Oilleapie  v. 
Dew,  18  D.  42;  VamRenamkber  t.  Badc^,  25 
D.  582. 

TresfMMS  quart  dauaum  fire^  ma,j  be 
maintained  by  a  plaintiff  who  has  any  title 
to  the  hcua  &  quo,  that  continued  down  to 
the  time  of  the  alleged  trespass;  and  a  hus- 
band seiwd  in  ri^ht  of  his  wife  has,  during 
her  lifetime^  a  titie  sufficient  to  maintain 
such  action.    Adama  v.  Cuddy,  25  D.  330. 

A  disseisee  may  maintain  trespass  quart 
clcuiaum  against  the  diaaeiaor,  Bteveua  v. 
hoUiater,  &  D.  154. 

Where  plaintiff  has  possession  of  a  part  of 
a  tract  of  land,  claims  the  whole  of  it,  and 
has  a  deed  for  the  whole,  he  may  recover  for 
every  successive  trespass  upon  the  land,  al- 
though the  trespasser  has  actually  occupied 
some  portion  of  the  land  for  tf  great  number 
of  years.     76. 

3.  When  poaaeadon  alom  ia  a^ffidenL  —  If  a 
person  having  a  possessory  titie  merely 
forcibly  enters  and  turns  out  one  who  has 
only  a  naked  possession,  the  latter  cannot 
yn^inhftin  trespass  against  the  former.  HyaU 
v.  Wood,  4  D.  258. 

If  a  person  having  a  legal  right  of  entry 
makes  a  forcible  enti-y,  though  he  subjects 
himself  to  indictment  for  a  breach  of  the 
peace,  he  is  not  liable  in  an  action  of  tres- 
pass at  the  suit  of  the  person  who  has  ne 
right,  and  so  turned  out  of  possession.  ^  Ih, 

Possession  alone  is  sufficient  to  maintain 
the  action  against  all  the  world,  except  the 
rightful  owner.      WiUona  v.  Bibb,  25  D.  118. 

A  party  in  possession  of  land  may  main- 
tain trespass  against  a  stranger  for  cutting 
trees  thereon,  wough  he  has  conveyed  to  a 
third  person  who  has  never  entered  into 
possession.     Hasgward  v.  Stdgley,  31  D.  64. 
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Postaasion  ia  suffioient  evidenoe  of  title  to 
Und  to  maintain  trespasa  againat  one  who 
eannot  ahow  a  better  title  or  aome  legal  right 
of  entry.  Heaih  ▼.  WiUiarM,  43  D.  265; 
Umtrd  ▼.  Cfro$sland,  80  D.  213;  Fkihr  r. 
Dean,  69  D.  484. 

Treapaaa  qvare  dcauwm  /regit  may  be 
maintained  againat  a  wrong-doer  by  one  in 
actaal  poesession  withoat,  or  constmotive 
poaseasion  with,  title.  Chandler  ▼•  fFa£ber, 
63  D.  202. 

Poaaeaaion  ia  aufficient  to  maintain  trea- 
paaa  againat  mere  wronff-doer  for  cutting 
timber  from  the  nnfenoed  portion  of  a  loC 
when  occupied  for  aeveral  yeara  np  to  a 
spotted  line,  as  a  part  of  a  farm,  and  aa  a 
wood  and  timber  lot  attached  thereto,  other 
portions  of  the  lot  being  cleared,  cultivated, 
and  fenced.     Ih. 

16. as  between  landlord  and  ten- 
ant. —  A  landlord  cannot  maintain  trespasa 
qmre  clauaum  /regit  after  having  parted  witJi 
bia  entire  possession  to  his  leasee.  Tarrenee 
▼.  Jnoin,  ID.  340.  Cue  is  the  proper  remedy 
for  an  injury  done  to  the  reversionary  inter- 
est of  the  landlord  while  the  property  was 
in  the  poesession  of  bis  tenant.  Cannon  v. 
HaU-her,  26  D.  177. 

Where  the  owner  of  land  agreed  with  an- 
other to  cultivate  the  land  on  shares,  they 
may  jointly  maintain  an  action  of  trespass 
against  a  third  person  who  cute  and  carriea 
off  the  crop.     Foote  v.  Colvin,  3  D.  47S. 

Where  a  tenant  holds  over  the  term,  and 
the  landlord  enters  by  force  and  turns  him 
out,  he  cannot  nfaintain  trespass  a«tinat  the 
Undlord.     ffyaU  ▼.  Wood,  4  D.  258. 

A  tenant  entitled  to  the  waygoing  crop, 
who  enters  and  wama  a  third  person  againat 
cutting  it,  may  maintain  trespass  quare  elau' 
turn  fregit  against  the  wrong-doer,  notwith- 
standing he  had,  previously  to  the  trespass, 
ffiven  up  to  his  landlord  possession  of  the 
farm,  in  a  partof  which  the  crop  was  grow- 
ing.    BuUUt  V.  T>ieheit,  6  D.  411. 

16.  Parties  defendant.— The  liability 
of  trespassers  ia  ioint  and  several;  the  plain- 
tiff may  proceed  against  all  or  any  one  at 
his  election,  and  juagment  without  aatisfao- 
tion  against  one  is  no  bar  to  action  against 
the  othera.  Blann  v.  Crocheron,  54  D.  203. 
If  the  damages  have  been  in  part  satisfied  by 
payment  or  compromise  with  some  of  the  de- 
fendanta,  the  plaintiff  may  still  proceed 
against  those  who  remain  on  the  record. 
Evidence  of  a  sum  received  by  the  plaintiff 
from  one  of  the  defendants,  on  account  of  the 
alleged  trespass,  is,  therefore,  admissible  in 
mitigation  of  damages.  Bloes  v.  Plyniale, 
too  D.  752. 

Trespaas  quare  eUxiuum  /regit  cannot  be 
sustained  against  a  corporation  aggregate. 
FooU  V.  Cindnnati,  34  D.  420. 

lYespass  may  be  maintained  on  account  of 
damage  committed  by  cattle  agisted,  either 
■gainst  the  owner  or  the  agister,  although  but 
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one  aatisfkotion  can  be  obtained.  The  role 
of  the  common  law  in  this  respect  has  not 
been  changed  by  the  revised  statutes,  ehm- 
ter  113^  section  4.  Sheridam  ▼.  Bean,  41  D. 
607. 

The  owner  of  land  oannot  maintain  tres- 
pass quare  ^autum  frtgjU  affainst  one  who 
who  was  in  posaession  at  uie  time  he  ao» 
quired  title.  McCoknan  ▼•  WWkif  61  D. 
637. 

Tenants  in  possession  may  be  sned  Jointljr 
in  an  action  for  trespass  committed  by  am« 
mala  kept  by  them  in  eommon  upon  the 
premises,  although  the  aeveral  animals  are 
owned  by  them  aeparately  and  individually. 
Jadt  ▼.  kudnaU,  18  R.  298. 

17.  Declaration.  —  A  declaration  ia 
trespass  should  aver  the  county  in  which  the 
trespass  was  committed;  and  where,  subse* 
^ueut  to  the  trespass,  but  before  the  briuff- 
ing  of  the  action,  a  new  eonnty  was  formed, 
including  the  laud  trespassed  upon,  an  alle- 
gation that  the  trespass  was  eommitted  ia 
the  new  oonnty  is  fatal  error.  Champiom  t. 
DouglUy,  35  D.  523. 

The  averment  of  possession  in  trespass 
quare  elMUum  is  sufficiently  contained  in  the 
charge  that  ''defendant  broke  and  entered 
into  the  dose  of  plaintiff."  F%n€k  T.  AUitmf 
23  D.  299. 

18.  What  TSAy  be  set  np  in  defonae, 
generally. —To  justify,  as  for  a  distress 
damaffe-feasant,  the  defendant  mnat  show 
actualpossession  of  the  land  trespassed  upon. 
0r9er  v.  StormM,  18  D.  543. 

A  purchaser  of  land  under  a  deoree  ia 
chancery  may  enter  peaoeably  and  take  pos- 
session, and  may  then  distrain  cattle  doing 
damage  on  the  premises.    /&. 

A  trespasser  will  not  be  permitted  te 
make  the  person  trespassed  s^inst  hii 
debtor  for  improvements  made  without  the 
consent  and  against  the  will  of  the  lattar; 
neither  will  the  trespasser  be  allowed  to  set 
them  off  sgainst  damages  to  whteh  he  hss 
subjected  himself  by  reason  of  his  trespass. 
Beverly  v.  Burhe,  54  D.  351. 

Trespass  ^sore  e&nrrani  will  not  lie  against 
one  who^  having  a  right  by  deed  to  enter 
certain  premises  for  a  particular  pnipoas^ 
and  havmg  entered  for  that  purpose,  after 
entry  exceeds  his  authority,  and  commite 
acts  for  which  he  was  not  authorised  te 
enter.    Jewell  v.  MaJiood,  84  D.  90. 

The  action  of  trespaas  is  several  as  to  each 
defendant^  and  each  haa  a  riji^ht  to  make  his 
own  defense,  and  to  have  it  tried,  without 
being  compelled  to  rely  upon  a  defective  de- 
fense made  by  a  co-defendant  Johnson  v. 
Jones,  92  D.  159. 

Duress  constitutes  a  ^ood  defense  in  tres- 
pass; but  it  seems  that  if  the  plaintiff  sives 
evidence  tending  to  show  that  the  defend- 
ant might  have  avoided  commit  ting  the  tnse* 
pass  by  any  reasonable  means,  it  is  then 
mcnmbent  on  the  defendant  to  show  tiiat  he 
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had  no  reasonable  means  of  Mcaping  from 
the  force  or  fear  after  it  waa  applied  to  him, 
and  before  the  trespase  waa  committed.  Okh- 
mh^ham  ▼.  PUser,  M  D/S26L 

in  an  action  of  treepaaa  miare  doMnim  and 
for  aasanlt*  defendant  pleaded  that  the  loenn 
was  part  of  plaintiff's  honse,  which  had  been 
used  by  him  While  postmaster,  as  a  post- 
office;  that  sne  Q.  haviag  sacceeded  him  in 
that  offioe^  had  license  for  him  to  enter  and 
remove  the  pnblio  property  of  the  United 
States;  that  defendant  as  assistant-post- 
master and  servant  to  Q.,  and  by  his  direc- 
tion, attempted  to  enter  for  that  purpose, 
but  was  resisted  and  assaulted  by  plaintiff 
whereuDon,  eta  (justifying  the  trespass). 
Held,  that  the  jnstificauon  was  good,  and 
wonld  have  been  so  without  the  averment  of 
license.    Sterling  v.  Warden,  12  K.  80. 

19.  -»-  title  in  other  than  plaintiif. 
—  It  is  no  defense  to  trespass  quare  elauaum 
that  the  title  to  the  premises  on  which  the 
trespass  is  charged  is  in  one  other  than  the 
plaintiff^  unless  the  defendant  justify  under 
anthority  from  such  other  person,  ^nch 
▼.  Alston,  23  D.  299;  MeColinan  ▼.  Wilkes, 
51  D.  637. 

Action  of  trespass  quart  efotfstini  /regit 
Is  founded  upon  the  actual  possession  of 
tiie  plaintiff;  out  if  defendants  have  title, 
the  damage  done  to  the  dose  is  no  injury 
to  the  possessor,  who  has  no  right.  Wibona 
V.  BWb,  25  D.  118. 

A  party  in  possession,  though  without 
title,  may  maintain  trespass  against  a  wrong- 
doer; and  defendant's  showing  the  title  to 
be  in  a  third  person  will  not  avail  him;  he 
must  show  that  the  rucht  is  in  himself.  Me- 
Cotman  v.  Wilkes,  M  D.  637. 

The  rule  that  a  mere  trespasser  cannot 
show  title  in  a  third  party  is  generally  true, 
but  not  uuiversally  so.  It  is  true  when 
plaintiff  relies  on  prior  possession  for  his 
title.    Bird  v.  Lithroe,  70  D.  617. 

80.  The  plea  or  answer.  —  £i&«7-ttm 
tenementum  is, a  sufficient  plea  in  justifica- 
tion in  an  action  of  trespass  quare  dautum 
frtglL  Crockett  v.  Lashbrook,  17  D.  98;  Trib- 
bU  V.  Frame,  23  D.  439. 

The  plea  of  liberum  lenementum  asserts  title 
to  the  txma  in  quo  in  defendants.  Wilaons  v. 
Bibb,  25  D.  118. 

In  trespass  quare  damumfi'egU  under  such 
a  plea,  and  issue  thereon,  evidence  of  para- 
monnt  title  in  either  party  is  admissible.  /%. 

Records,  papers,  etc.,  bearing  upon  the 
question  of  possession  are  admissible  under 
a  plea  of  Uberum  tenemenium,    lb, 

A  plea  that  the  entry  was  by  license  of  the 
real  owner  is  good  to  trespass  for  breaking  a 
olose  and  carrying  off  the  grain.  Baaor  v. 
QualU,  30  D.  658. 

The  general  issue  in  trespass  will  allow 
proof  tl^t  the  breaking  the  close  complained 
sf  was  by  license  of  the  real  ownc.     fb. 

The  plea  of  Ubemm  tenementwn  in  trespass 
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oHars  cfattftmi  asserts  a  freehold  in  the  de- 
fendant and  a  right  to  immediate  possession, 
but  it  admits  possession  in  the  plaintiff  and 
a  color  of  right  titeretow  Hunter  v.  HatioiL 
45  D.  117. 

The  general  issue  in  trespass  puts  in  issue 
both  the  fact  of  trespass  and  title  of  plaintiff! 
It  follows  that  any  title,  whether  freehold  or 
possessory,  in  the  defendant^  is  admissible  in 
evidence;  and  for  this  purpose  a  certificate 
of  the  register  of  the  land-office  that  the  de- 
fendants had  located  the  land  upon  which 
the  alleged  trespass  occurred  is  competent 
evidence.     Floyd  v.  Hieke,  58  D.  374. 

The  answer  of  defendant  need  not  set  forth 
the  lease  under  which  he  justifies  in  an  ac- 
tion for  breaking  and  entering  a  dose. 
JHUon  ▼.  i^roiofi,  71  D.  700. 

Defendant  in  trespass,  who  has  pleaded 
the  general  inne,  may  at  his  option  elaim 
benefit  of  judgment  on  demurrer  in  &var  of 
a  oo-defendant  who  has  pleaded  specially,  if 
such  special  plea  shows  that^  the  plaintiff 
cannot  maintain  his  action  against  either,  or 
he  may  insist  on  a  trial  of  the  issue  made  by 
his  own  plea.    Johnson  v.  Jones,  92  D.  159. 

If  such  defendant  seeks  to  avail  himself  of 
such  judgment,  and  the  court  permits  it,  the 
plaintiff  can  except,  and  preserve  against 
them  in  the  record  the  same  question  raised 
by  his  demurrer  to  the  special  plea;  but  if 
the  defendant  insists  upon  a  trial  of  the  issue 
made  by  his  own  plea,  a  verdict  and  judg- 
ment may  be  had  according  to  the  evidence. 
lb. 

21.  Subsequent  pleadings.  -—A  trav- 
erse of  a  plea  of  liberum  tenementum  in  trespass 
quare  clausum  admits  the  defendant's  riffht 
to  possession  if  he  is  entitled  to  the  freeh^d, 
ana  put^  in  issue  only  the  question  of  free* 
hold.  Hence,  evidence  of  a  mere  possessory 
right  in  th6  plaintiff  is  Inadmissible,  but  evi- 
dence of  a  freehold  is  admissible.  Hunter  v. 
HaUon,  45  D.  117. 

Plaintiff  in  irespaas  quare  elausum  need  not 
make  a  new  assignment  where  the  defend- 
ant pleads  the  general  issue  of  not  guilty  to 
the  whole  trespass  alleged,  with  or  without 
a  brief  statement,  under  the  provisions  of 
the  statute;  but  he  may  ffive  evidence  of  uiy 
act  of  trespass  covered  l)y  his  declaration. 
Palmer  V,  DougJiert$,^  D.  636. 

S2.  What  evidence  ie  admissible  and 
sufficient.  —  Evidence  in  an  action  for 
trespass  on  timber-lands,  under  the  statute, 
is  regulated  by  the  rules  of  the  common  law, 
and  18  not  confined  to  the  parties  to  the  ac- 
tion; such  latter  evidence  is  merely  cumnla- 
tive.     Batchelder  v.  Kelly,  34  D.  174. 

In  Missouri,  under  a  count  for  trespass 
framed  nndjr  the  act  approved  February  25, 
1835,  which  affixaa  a  penalty  for  every  tres- 
pass therein  described,  evidenob  of  the  num- 
ber of  trespasses  committed  is  admissible  in 
order  that  the  jury  may  ascertain  the  dam- 
ages.    Cooper  V.  Maupin^  33  D.  456. 
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Undsr  the  geneml  isaae  in  trespMs  qtun 
tHanuntm,  «Tideno«  of  title  at  well  as  of  pos- 
■OBsioii  in  the  pl&intiff  it  naqueationably  ad- 
«Ufl8ible.    ffunier  v.  Hatton,  45  D.  117. 

A  valid  lease  may  be  given  in  evidenoe  as 
a  full  legal  defense  in  an  action  for  breaking 
and  entering  a  eloae,  Dillon  v.  Brawn^  71 D. 
700. 

Under  the  general  issne,  everything  di« 
reetly  oonneotM  with  the  acts  oompUdned  ol 
nay  be  proved  to  show  or  to  rebut  malice. 
PerUm  v.  TowU,  80  D.  149. 

Acts  of  trespass  prior  to  the  earliest  day 
hud  in  the  complaint  may  be  proved  under 
the  New  York  statute,  though  trespasses  laid 
%nder  a  eonUimando  have  already  been  proved. 
DuboU  V.  Beaver,  82  D.  326. 

An  action  of  trespass  was  brought  against 
several  defendants.  As  to  one  of  them, 
Jarrell,  the  case  was  dismissed  by  the  plain- 
tiff without  trial  and  before  plea.  He  also 
dismissed  the  case  as  to  three  other  defend- 
ants before  triaL  The  defendants  pleaded 
••not  guilty,"  and  also  accord  and  satisfac- 
tion to  Jarrell,  who  was  alleged  in  the  nlea 
to  be  a  joint  trespasser,  and  on  the  trial  they 
offered  in  evidence  the  summons  and  deda* 


ration.  Heldt  that  it  was  not  error  to  per- 
mit the  declaration  and  orders  of  dismissal 
lo  go  in  evidence,  for  they  were  parts  of  the 
record;  but  that  the  plea  of  "not  guilty" 
estopped  the  remaining  defendants^  from 
using  the  allegations  of  the  declaration  to 
prove  that  the  released  defendant,  Jarrell, 
was  a  joint  trespasser.  Bion  ▼•  Pl^fmale, 
100  D.  752. 

28.  What  is  inadmissible  or  insuill- 
dent.  — No  evidence  can  be  offered,  under 
the  general  issue^  in  trespass  quare  dausum 
to  snow  that  an  act  prima  fade  a  trespass 
was  authorized  by  the  plaintiff.  Finch  v. 
AlaUm,  23  D.  299. 

Parol  evidence  is  inadmissible  under  a 
traverse  of  a  plea  of  liberum  tenemenium  in 
trespass  qucwe  ciaustmij  against  a  husband  by 
a  purchaser  at  a  trustee  sale  of  the  locus  m 
mio  as  the  property  of  the  wife,  then  an  in- 
lant,  to  show  that  the  husband,  after  the 
wife's  majority,  received  the  purchase-money« 
permitted  the  purchaser  to  take  possession, 
and  renounced  all  claim  to  the  land,  as  this 
is  no  evidence  of  a  freehold.  Hunter  T.  Ifctf* 
lofi,  45  D.  117. 

Evidence  of  the  commission  of  a  trespass 
upon  a  tract  of  hmd  other  than  that  described 
in  the  writ  is  inadmissible.  LongfeUow  v. 
Quimbjf,  48  D.  625. 

In  trespass  quare  dausum^  defendant's 
parol  admission  of  plaintiff's  title  is  not  ad- 
missible to  prove  his  title,  where  the  plain- 
tiff relies  upon  his  title,  and  not  his  posses- 
sion, to  sustain  the  action,  but  introduces  no 
record  evidence  of  it,  and  offers  the  defend- 
ant's parol  admission  to  supply  its  place. 
Bimne  v.  MeEiroy,  52  D.  258. 

In  trespass,  matters  not  directly  oonnected 
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with  aots  complained  of  cannot  be  shown. 
Thus  in  trespass  for  tearing  down  plaintiff's 
house,  it  is  inadmissible  to  show,  for  the 
purpose  of  rebutting  the  presumption  of 
malice,  that  the  house  was  occupied  ov  lewd 
women;  that  visitors  entered  over  defend- 
ant's land,  left  the  bars  down,  and  disturbed 
a  religious  meeting,  eta  PerkiM  v.  Towle, 
80  D.  149. 

In  an  aotion  for  damages  for  msliciouslv 
burning  a  bam,  evidence  of  the  defendante 
good  character  is  not  admissible  under  the 
ffeneral  denial  OeUuirt  v.  BurkOl,  26  R.  61; 
Barton  v.  TItompeon,  41  R.  119. 

84.  Burden  of  proof.  —  A  presumptioo 
of  guilt  arises  in  an  action  of  trespass  if  it  is 
proved  thit  two  houses,  the  removal  whereof 
was  the  cause  of  action,  were,  after  such  re- 
moval, in  the  possession  of  the  defendant. 
Finch  V.  Alskm,  23  D.  299. 

Trespass  quart  domutn  /regii  cannot  be 
maiutained  without  showing  an  unlawful 
entry  into  the  house.  HarwU  v.  OiUinghanu 
23  D.  701. 

The  burden  of  proof  as  to  title  to  land  la 
trespass,  by  a  plaintiff  in  possession  against  a 
defendant  out  of  possession,  is  on  the  latter* 
where  both  claim  the  title.  Etath  ▼•  ITif* 
Uarm.  43  D.  265. 

Plaintiff  in  trespass  need  not  prove  hb 
possession  is  rightful;  it  Is  deemed  to  be  so 
until  the  contrary  appears;  it  devolves  on 
the  defendants  to  show  that  the  plaintiff's 
was  a  wrongful  possession.  Ltnoid  v.  Cross* 
ktnd,  60  D.  213. 

If  a  ^rma  faek  case  of  trespass  is  mads 
out  apainst  deiendant»  the  burden  of  proving 
justification  is  on  him,  for  the  court  will  not 
presume  its  existence.  Woodbridge  v.  Om- 
ner,  77  D.  263. 

26.  Instruotions. — The  eourfe  cannot 
find,  as  a  legal  conclusion,  that  a  trespass 
was  wanton,  from  the  fact  that  it  was  com* 
mitted  without  a  license  from  the  real  own- 
ers.   Long/eUowr,  Quimbp,  48  D.  526i. 

The  court  has  no  right  to  assume  UmI 
parties  to  an  action  are  trespassers,  as  that 
IS  a  question  of  fact  for  the  jury.  Beoerlw 
V.  Burbe,  54  D.  351. 

The  law  presumes  damage  from  trespass 
and  therefore  it  is  error,  in  an  action  for  a 
trespass,  for  the  court  to  charge  the  jury 
that  if  they  believe  no  injury  or  damage  was 
done  by  tiie  defendants  to  the  plaintiflb, 
they  should  find  for  the  defendants.  At^ 
wood  V.  Fricot,  76  D.  567. 

26.  The  damages  leooverabla.  — 
Damages  in  trespass  are  limited  to  the  in* 
jury  actually  received,  and  cannot  indude 
the  trouble  the  owner  has  been  put  to  in 
looking  after  the  trespassers.  Loti/eUom  v. 
Qiiimify.  48  D.  525. 

The  measure  of  damages  in  an  aotion  of 
trespass  for  breaking  plaintiff's  olose  and 
taking  away  his  ffoocui  and  chattels  is  the 
valne  of  the  gooos*  tc^ethor  with  tbs  inoi- 


TRBSFASq,  II»  ItfL 


Wot  Ind«z  to  Votos  to 


dental  damagei.     ITooaqf  ▼.  Carter,  11  D. 
620. 

A  party  intending  to  oonunit  a  treapasa  on 
pablio  buidt»  and  hj  mistake  ooounitting 
ireapa«  npoa  Unda  of  a  prirate  individnal,  ia 
liabM  for  anoh  treapaaa  in  ponal  damagea. 
Perihu  ▼.  ffaekieman,  60  D.  2i3. 

A  party  anppoaing  himself  to  be  catting 
timber  on  hia  own  land,  but  by  mlatake  ent- 
ting  on  another'a  land,  ia  liable  for  the  aotnal 
damage  done.    lb. 

Where  the  gist  of  the  action  ia  diatnrb- 
anoe  of  plaintm  *8  possession,  whatever  waa 
done  after  the  breaking  and  entry  ia  bnt 
aggravation  of  damagea,  AcUum  ▼•  BlodgeUt 
90D.  669. 

FlaintifT  in  trespass  may  elect  any  day 
prior  to  the  date  of  hia  writ  as  the  time  when 
the  defendant  forcibly  entered  npon  hia  land 
and  converted  property  thereon  to  his  own 
vse,  and  the  detencUnt  may  be  compelled  to 
pay  the  highest  market  value  for  tne  prop- 
erty taken  at  the  place  of  the  conversion, 
wiu  interest  thereon  from  the  time  of  the 
taJung  to  the  day  of  the  triaL     lb. 

The  jniy  may  determine  the  damages  by 
making  a  fair  average  of  aalea  of  the  aame 
kmd  of  property  nude  near  the  time  and 
place  of  tbe  conversion,  and  both  before  and 
after  tiie  takins.    Hk 

In  trespass  for  wrongfully  attaching  and 
■eiaing  gooda,  damages  cannot  be  mitigated 
by  proof  of  an  offer  to  retam  the  property 
in  tne  same  condition  on  the  next  day.  Car" 
penUr  ▼.  Dresaer,  80  K  337. 

If  one  having  a  risht^  by  license,  to  enter 
«pon  another's  land  for  a  lawful  purpose^ 
exceed  hia  license  or  abnae  hia  anthority,  he 
ia  liable  for  conseqaential  damagea  arising 
from  hia  wrongfal  act  in  an  action  of  tres- 
pass quare  elaiuum /regit*  Kissecker  v.  Motm^ 
78D.  379. 

The  mle  of  damaffca  in  trespaaa  for  the 
destruction  of  a  bnildiag  ia  the  value  of  the 
property  destroyed,  if  tbe  defendante  acted 
Icma  JuU  under  claim  of  right,  doing  no  nn- 
neoeasary  or  wanton  injury;  but  if  the  de- 
fendant acted  wantonly  and  maliciously,  the 
jury  may,  in  the  exercise  of  a  sound  discre- 
tion, allow  something  more.  Curtiu  v«  Hoyl, 
48  D.  140. 

Exemplary  damagea  may  be  recovered  in 
trespass  quart  clausumt  if  the  facte  would 
warrant  such  a  reoove^  in  any  other  form 
of  action.    Perkm$  v.  Towie,  80  D.  140. 

Single  damages  are  recoverable  for  a  tres- 
pass which  provea  to  be  casual  or  involun- 
tary, though  the  complaint  waa  in  form  for 
treble  damagea,  under  a  stetute  allowing 
such  damagea  for  willful  trespass.  Dubois  v. 
Beaver,  92  D.  827. 

Where  the  defendant  went  up  in  a  balloon, 
and  desoending  in  the  plaintiff  a  garden,  be- 
came entanglM,  and  eiJled  for  help,  where- 
upon a  crowd  broke  into  the  garden  and 
iigored  the  feaoea  and  plante,  — £^  that  tbe 


injury  waa  the  natural  and  ordinary  conso- 
quence  of  the  act  of  the  defendant,  and  that 
he  waa  liable  therefor.  ChUUe  v.  Swan,  10 
D.234. 

87.  Jadgmant,  and  how  enforced.  — 
There  can  be  but  one  tiual  judgment  in  an 
action  of  trespass  quare  clausum  against  sav* 
eral  defendante;  and  if  some  of  them  should 
make  default^  and  an  interlocutory  judgment 
be  rendered  againat  them,  it  ia  erroneoua  to 
render  judgment  against  those  who  appear 
and  contest  the  action,  without  embracing 
the  defaulting  defendants.  Bivine  v.  JUcBl- 
nw,  62  D.  25£ 

If  separate  judgmente  have  been  recovered 
against  several  joint  trespaaaers,  there  can 
bis  bnt  one  satisfaction  of  the  damagea,  but 
the  ooste  can  be  collected  on  all  the  judg- 
menta.  Affer  v.  Aahmead,  88  D.  164;  Lom 
▼.  Tiffany,  60  B.  689;  Lhiuffsion  ▼.  Biakop,  8 
D.  8fi>;  Fleming  v.  McDonald,  19  R.  71U 

2.  For  Trespass  upon  Personal  Property* 

28.  Whan  trespass  is  the  proper  rem- 
edy. —  Trespass  vi  et  amis  lies  if  the  injury 
be  immediate  and  direct^  but  if  it  be  conse* 
quential,  the  action  will  be  trespass  on  the 
case.    Jordan  v.  Wyatt,  47  D.  720. 

Trespass  on  the  case  lies  for  a  violent  and 
immediate  injury,  unless  willful,  if  occasioned 
by  the  carelessness  or  negligence  of  the  de- 
fendant,   lb. 

Where  an  act  not  willful,  but  the  result  of 
n^li£|enoe,  ia  the  immediate  and  direct  cauae 
of  an  injury,  trespass  vt  tt  armis  will  lie.  Ao- 
oordingly,  where  a  belligerent  cruiBer  chased 
a  neutral,  supposing  her  to  be  an  enemy,  and 
through  negligence  ran  her  down  in  the  nighty 
and  sank  her,  trespass  «i  ei  armii  will  lie  for 
the  damagea  sustamed.  Perdval  ▼.  Bickey, 
9  D.  210. 

Trespass  «f  el  armis  is  the  proper  form  of 
action  for  a  direct,  immediate,  and  inten- 
tional injury  to  one'a  fishery;  and  the  fact 
that  the  defendant  waa  in  the  cabin  at  the 
time  hia  veesel  tore  the  plaintiff  *s  net  does 
not  alter  the  case,  he  being  still  the  master 
of  the  vessel.     Post  v.  Munn,  7  D.  670. 

Tivspass,  and  not  case,  is  the  proper  rem- 
edy where  an  infant,  having  hired  a  horse, 
uses  him  with  such  violenoe  and  cruelty  that 
he  dies.    CampbeU  v.  Stakes,  19  D.  661. 

If  case  ia  brought  for  such  an  injury,  it 
aflSrms  the  hiring,  and  the  plea  of  infancy  ia 
a  good  defense.     Hk 

Trespass  will  not  lie  for  the  bare  negleot 
by  an  infant  or  adult  to  use  a  hired  animal 
with  ordinary  care,  to  protect  him  from  in- 
jury, and  return  him  aa  agreed  npon.     lb.  ^ 

A  willful  and  positive  Mt  by  an  infant,  in 
such  a  case,  amounting  to  an  election  to  dis- 
affirm the  coo  tract,  entitlee  the  owner  to 
immediate  possession.     lb. 

For  a  willful  and  intentional  injury  by  an 
infant,  to  a  horse  hired  by  him,  trsapaas  will 
lie.    lb. 
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Want  of  jarifdiction  to  rendor  a  J«dgiii«nt 
may  be  ahown  eollaterallyi  it  avoicb  tlio 
Jiidffment,  and  in  the  oane  of  U]feri<jr  oonrta, 
renders  all  persona  conoemed  in  enforcing  il 
tresraasers.    Atfnom  ▼.  Mant  20  D.  686w 

Where  tiie  eonrt  haa  jnriadiotioii,  and  the 
proceedinga  are  reffnlar  on  their  faoe^  trea- 
paaa  will  not  lie.    lo, 

TroTer  and  treapaaa  are  eonoorrent  reme- 
dies for  most  illegal  or  tortiona  takings 
PhiUipi  ▼.  HaU,  24  D.  108. 

Trespaaa  lies  for  levying  on  the  ffooda  of  a 
atranger  and  taking  a  reoeiptory  Mongb  the 
gooda  are  not  removed,  and  tiie  receiptor 
permita  tiie  owner  to  keep  posseaiion  and 
dispose  of  them  aa  hia  own.    iK 

Trespass  does  not  lie  for  goods  delivered 
by  the  owner  to  the  defen£mt»  and  after- 
warda  wM  by  the  latter  to  a  stranger  with- 
oat  anthorily.    Bradley  t.  DtxvU,  30  D.  729. 

Abuse  of  a  lioenae  given  by  the  owner  of 
goods  does  not  constitute  the  licensee  a  trea- 
paaaer  a6  ini<JQ.    IK 

Trespass  is  the  proper  remedy  where 
there  is  no  right  to  distnin  and  the  aeianre 
UiUegaL    IHei$onY.  Parker,  UD.  IS. 

A  tree  atanding  directly  upon  the  line  be- 
tween adjoining  owners  ia  the  oommon 
property  of  both  partiea,  and  treapass  will  lie 
if  one  enta  and  aeatroya  it  without  the  con- 
aent  of  the  other.   Orj^a  ▼.  J?«x^,  87  D.  226. 

Trespaaa  is  an  appropriate  remedy  where 
one's  property,  or  the  proper^  of  a  person 
of  whom  he  bas  become  adnuniatrator,  haa 
been  tortionaly  taken.  Otbomr.B€H49D. 
S75. 

Trespaaa  or  trover  will  lie  for  a  dog. 
Stale  V.  McJhiffle,  60  D.  516. 

Plaintiff  cannot  carve  two  auita  out  of  one 
cauae  of  aotion.  Therefore  where  the  plain* 
tiff 'a  team  waa  atopped  by  the  defendant, 
and  a  horae  taken  tnerefrom,  ^  Mi,  that 
the  plaintiff  could  not  bring  trover  for  the 
horse  taken,  and  treajiaaa  &r  atopping  the 
team  and  deUyins  his  Joomey,  because  it 
was  all  one  aot    ffUe  v.  Lonff,  18  D.  719. 

Plaintiff  had  wood  on  defendant*a  land. 
Defendant  aet  fire  to  aome  rubbiah  on  an- 
other part  of  the  land.  The  fire  escaped 
him  and  unintentionally  burned  plaintiff 'a 
wood.  Held,  trespaaa  vi  ei  amd$  would  lie 
againat  defendant  tor  the  injury.  Jordan  v. 
WtfoU,  47  D.  72a 

Plaintiff's  cow  escaped  Into  defendanfa 
land,  through  a  defect  of  a  fence  which  the 
latter  was  bound  to  repair,  and  was  there  bit- 
ten by  a  dog.  BM,  taat  trespass  would  not 
Ue,  but  eemhle  that  case  would.  Caie  v. 
Cote,  9  R.  179. 

Defendant  had  by  contract  the  right  to 
float  loi^s  through  plaintiff 'a  dam,  and  was 
bound  by  the  same  contract  to  repair  and 

Eay  all  damapres  done  by  him.  Held,  that 
e  waa  alao  liable  to  treepaaa  op  the  case  for 
damagea  negligently  done  by  him.  l>ean  v. 
McLean,  21  £.  190. 
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SO.  Who  may  sae.^A  mortgagee  of 
personalty  majr  maintain  trespass  against 
one  who  takes  it  from  the  possession  of  the 
mortoagor,  although  at  the  time  the  debt  ia 
not  due.     Woodr^  ▼.  HaUey,  19  D.  329. 

Where  a  party  willfully  acta  fire  to  and 
buma  wheat  brought  to  a  machine  to  be 
thrashed,  the  owner  of  the  machine  may,  in 
an  aotion  of  trespass,  reoover  from  him  the 
value  of  the  wheal  destroyed.  SippeM  v. 
JOiler,  62  D.  177. 

80.  Naoessary  title  or  pomassion  In 
plalntifll*— Actual  or  constructive  possee- 
aioa  ia  neoessaiy  to  maintain  trespaaa  for 
taking  chattela    Oreer  ▼•  Stomu,  18  D.  543L 

Oonatruotive  possession  is^  when  one  haa 
such  a  right  aa  to  be  entitled  to  reduce  gooda 
to  actual  possession  at  an  V  time.  iK  Accord* 
i^gly*  whero  cows  and  sheep  wero  delivered 
to  a  person  who  promised  to  redeliver  withia 
one  year»  with  the  natural  inoreaae,  and  to 
pay  for  such  aa  should  be  loat  or  destroved 
and  not  redelivered,  it  waa  held  to  be  a  hir* 
ing  of  the  ohattela  for  a  year  for  a  valuable 
conaideration,  and  that  the  owner  could  nel 
maintoin  trespass  sfpunst  a  person  whe 
took  them  from  the  hirer.  Putnam  ▼•  ITy* 
ley,  6  D.  846. 

The  right  to  reduce  a  ehattel  into  aetual 
possession  ia  sufficient  to  maintain  trespaaa 
fortokingit.  Buck  t.  Aikin,  19D.  fM-,  Hay' 
thorn  V.  Mu^\forth,  88  D.  64a 

The  owner  of  a  ehattel  may  maintain  tree- 

88  for  i^  if  at  the  time  <u  the  injury  he 

.ve  the  right  of  present  poasession,  though 
the  actual  possession  be  in  another.  Careon 
y.Noblet,  6  D.  654;  JBdtearde  r.  Sdwarde,  U 
1X711. 

One  who  haa  bought  the  timber  on  a  lei 
belonging  to  another,  and  entora  and  euta  a 
portion,  nas  sufficient  posaession  to  main* 
tain  trespass  againat  a  atranger  who  shonld 
cut  and  carry  away  aome  of  the  limber. 
Ooodrieh  T.  Hathaway,  18  D.  701. 

An  appeal  lies  in  such  a  caae,  although  the 
damagea  olaimed  do  not  exceeid  ten  dioUara. 
lb. 

The  owner  ef  eatUe  leaned  lo  another 
for  an  indefinite  time^  who  rotaina  the  righl 
of  pro^rty  therein,  may  maintain  treapaaa 
for  tokms  them  or  their  increase  from  the 
borrowera  possession,  though  that  poaasisioa 
may  have  oeen  continued  for  many  years. 
Oner  v.  Storme,  18  D.  643. 

Possession  of  apart  of  a  traot  of  land,  with* 
out  tiUe^  cannot  be  eztonded  by  constrnctioi 
to  the  part  not  in  actual  possession  of  the 
party  so  aa  to  enable  him  to  reclaim  timber 
ont  thereon.    Buck  v.  Aiktn,  19  D.  635. 

The  Durohaaer  of  a  lot  cannot  reclaim  treea 
cut  and  removed  therefrom  before  bin  pnr- 
chaae.    Jb, 

A  mortgagee  ef  a  bonding  on  a  third  per* 

*8ee  monofrraphie  note  on  the  potaesilon 
cessarv  to  enable  plaintiff  to  maintain  tn 
toate,i8a6tf=«& 
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•em's  land  may  mafatain  tretpaai  against  a 
■tran^r  wbo  tears  it  down  and  carries  the 
materials  away,  it  being  nnoconpied  and  not 
in  the  actual  _posses8ioii  of  the  mortgagee 
at  tho  time.    Woodn^y.  BaUe^,  19  D.  329. 

Trespass  de  fonit  tup<niati$  may  be  main* 
tained  by  the  owner  d  the  land  for  the 
remoTal  of  wood  ent  and  serered  from  the 
freehold,  although  snch  owner  was  not  in 
aotnal  possession.  MeClam  ▼•  Todd,  82  D. 
»7. 

Heirs  eaaaot  maintain  tresnass  for  an  in- 
inry  done  ia  the  lifetime  of  their  ancestor, 
DjT  onrrying  away  oord-wood  from  his  land. 

A  bailor  who  loans  Us  horses  has  a  eon- 
structive  possession  which  will  support  an 
notion  oC  trespsss  de  hams  aafporiatk.  Biooi  v. 
Chandkr.  2S  D.  548. 

The  possessor  of  property  may  maintain 
trespass  against  a  mere  wrong-doer  without 
ihowing  the  extent  of  his  right  Potter  ▼. 
W€uh!mn^  S7  D.  616;  Barron  v.  CfobUigh.  35 
D.  506. 

A  wrongful  eonrersioa  of  property  gives 
titlo  thereto  aninst  all  persons  except  the 
trae  owner.  Windm  v.  8kreio^mnf,  36  D. 
108. 

Timber  cut  on  public  lands  and  made  into 
rails  belongs^  except  as  against  the  govern- 
nonti  to  the  person  cutting  it»  and  he 
may  maintain  an  action  against  any  one 
taung  the  raili^  although  the  person  taking 
has  acquired  the  titlo  from  the  goremment. 
Ih. 

The  possession  of  plaintiff  is  ^nerally  suf- 
ficient to  enable  him  to  maintam  trespass  de 
bonU  iuporlatie;  bnt  where  a  paramount  riffht 
is  shown  to  be  in  a  third  person,  and  the  de- 
fendant connects  himself  properly  with  such 
third  person,  the  rule  ui  otherwise.  JTicteft- 
Inson  ▼.  Lord,  60  D.  381. 

Plroof  of  posseasion  and  claim  of  ownership 
of  land  is  sufficient  evidence  of  title  to  main- 
tain the  statutory  action  of  trespass^  to  re- 
eover  the  speciOc  Talne  of  trees  alleged  to 
have  been  cut  upon  the  land;  and  in  such 
case,  in  order  to  defeat  the  action,  it  is 
incnmbent  on  the  defendant  to  show  title, 
either  in  himself  or  in  some  third  person. 
Wore  T.  CoUme,  72  D.  122. 

81.  Who  may  bo  saod.— Trespam  lies 
affainst  one  who  carries  away  the  materials 
of  a  building,  althoneh  he  did  not  assist  in 
the  pulling  down,  noodruff  v.  HaUejfp  19 
D.  329. 

Trespass  by  him  who  hai  a  special  property 
in  eoocU  will  lie  against  him  who  h<ft8  a  gen- 
oral  property.  The  principle  applied  to  an 
action  by  a  bailee  for  the  manufacture  of 
skins  into  morooco  against  the  assignee  of 
the  bailor.    Burdiei  v.  Murray,  21  D.  588. 

Trespass  de  bonis  will  lie  against  one  who 
directs  an  officer  to  detain  property  and  in- 
denmifies  him  for  snob  taking.  Booi  v.  (^uu^ 
tfe8r.86U64flL 
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Trespass  lies  against  a  bona  fide  mortgagee 
of  bailee  of  a  chattel,  by  the  bailor  without 
demand,  where  the  bailee  mortgages  the 
same  for  his  own  debt  without  authority  and 
the  mortgagee  takes  possession  without  no* 
ties  of  the  owner's  title.  Stanley  r.  Oayhrdt 
48  D.  643. 

Those  committing  trespass  by  command 
of  another  are  liable  to  an  action  therefor. 
Woodbridge  v.  Chimer,  T!  D.  263. 

For  a  joint  injury  done  by  dogs  owned  by 
separate  owners,  an  action  of  trespass  against 
such  owners  will  not  lie.  Adame  r.  IfctU,  19 
D.  690. 

The  indorser  of  a  non-negotiable  note  is 
not  liable  as  a  trespasser  for  the  seisure  of 
property  under  a  void  attachment  issued  in 
a  prooeedinff  brought  thereon  in  his  name  as 
nominal  plamtiff.    Boee  r.  Fuller,  36  D.  842. 

An  officer  is  not  liable  in  trespass  for  using 
a  pitchfork  of  a  debtor  in  attachment  for  the 
purpose  of  removing  certain  hav  and  grain 
attached  by  him,  where,  after  tne  removal, 
he  leaves  the  fork  where  he  found  it,  and 
does  it  no  injury.  The  maxim  De  mmimie 
non  eurai  lex  is  peculiarly  applicable  in  such 
a  case.     Pmd  ▼.  Skteon,  54  D.  75. 

The  doctrine  that  an  officer  becomes  a 
trespasser  ah  tfittio  when  he  abuses  the  author- 
ity given  him  by  law  has  never  been  ex« 
tended  to  any  case,  except  where  there  has 
been  a  dear,  substantial  violation  of  the 
plaintiff's  rights,  and  of  such  a  character  as 
to  show  a  wanton  disregard  of  duty  on  his 
part,    lb. 

An  officer  is  not  liable  as  trespasser  ab  MUo 
for  using  personal  property  attached  by  him, 
unless  it  has  been  injured  by  him,  or  been 
used  by  him  for  his  own  benefit,  or  for  the 
benefit  of  some  person  other  than  the  debtor. 
lb. 

A  person  who  does  no  more  than  to  prefer 
complaint  to  a  magistrate  is  not  liable  in 
trespass  for  acts  done  under  the  magistrate's 
process  issuing  thereon,  though  the  latter 
have  no  jurisdiction.  Barker  v.  Steteon,  66 
D.  457. 

In  trespass  for  a  wrongful  seisure  of  plain* 
tiff's  goods  made  by  an  officer  under  a  war- 
rant issued  against  the  eoods  of  another  at 
the  suit  of  defendant,  — keld^  1.  That  the  de- 
fendant was  not  liable  for  the  wrongful  acts 
oi  the  officer,  without  proof  that  he  had 
authorized  such  acts;  and  2.  That  the  fact 
that  defendant's  attorney  had  directed  such 
wrongful  acts  would  not  render  the  defend- 
ant liable  in  the  absence  of  proof  of  special 
authority  in  the  attorney.  Welsh  v.  Cochran, 
20  R.  519. 

83.  Itulos  of  pleading^.  —  A  declara- 
tion in  trespass  not  alleging  property  in  the 
plaintiff  in  the  thing  taken  is  bad  on  do* 
murrer.     HUe  v.  Long,  18  D.  719. 

In  trespass  de  bonie,  an  averment  of  the 

value  of  the  articles  carried  away  is  not  a 

I  material  averment.    The  omission  of  it  is  • 
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defect  of  form  only;  it  is  eared  by  plaading 
In  chief  and  by  the  Terdict,  and  is  no  fjroiina 
of  exception  to  the  admission  of  evidence 
to  prove  the  value.  Baker  v.  Baker^  40  D. 
725. 

A  count  for  ^illfnlly  killing  a  horse  may 
be  joined  with  one  for  trespass  in  entering 
npon  plaintiff's  land  and  setting  fire  to  his 
bnUdings;  and  where  no  dedaratioa  is  filed, 
vnch  additional  count  will  be  considered  as 
made.     Rippey  v.  MiUer,  62  D.  177. 

A  compUmt  in  trespass  dt  h<mU  need  not, 
in  terms,  allege  "wrongful  taking,"  where 
the  facts  set  up  show  a  wrongful  taking. 
Such  an  allegation  is  not  one  of  fact,  but  a 
conclusion  of  law,  arising  from  the  faoti 
stated.     BuA  v.  Oolbath^  &  D.  91. 

To  plead  property  m  a  stranger  is  not 
competent  for  a  defendant  in  trespass  ds 
honii.    Squire  v.  ffolUnbeek,  20  D.  606. 

In  tre^Mss  de  bonis,  evidence  of  justifica- 
tion is  inadmissible  under  the  general  issue. 
Boot  V.  Chandler,  26  D.  646. 

The  general  issue  will  not  admit  evidence 
in  trespass  for  taking  goods,  to  show  that 
the  takiufl  was  by  the  defendant,  in  his  ca- 
pacity  of  skeri£El    Davi$  v.  Hooper,  24  D.  761. 

In  trespass  de  bonie,  a  plea  that  the  goods 
belonged  to  a  thurd  person,  and  that  the  de- 
fendant took  them  d;^  virtue  of  an  attach- 
ment against  him,  pives  no  color  for  the 
action,  and  is  obnoxious  to  the  objection  of 
amounting  to  the  general  issue;  but  if  the 
plea  admits  that  the  property  was  taken 
from  the  possession  of  the  plaintiflf,  it  gives 
color,  and  will  be  held  gooa  Van  BUen  v. 
HwrH,  41  D.  748. 

88. of  evidence.  —The  wrong-doer 

is  responsible  for  the  consequences  which 
immeaiately  flow  from  his  wnmgful  or  neg- 
ligent acts;  but  in  trespass  for  taking  oom 
pUintifir  cannot  prove,  for  the  purpose  of 
enhancing  damages,  that,  in  consequence  of 
the  trespass,  he  was  compelled  to  work  as 
a  day-laborer  to  obtain  the  means  to  pur- 
chase other  com.  Sime  v.  QloMener,  48  D. 
120. 

To  constitute  a  trespass,  wrongful  intent 
need  not  be  proved.  Statdey  v.  watlord,  48 
D.  643. 

Trespass  de  Umiia  aeporiatU  may  be  sus- 
tained Dy  proof  of  any  unlawful  interference 
with  or  exercise  of  acts  of  ownership  over 
property,  to  the  exclusion  of  the  owner. 
It  IS  not  necessary  to  prove  actual  forcible 
dispossession  of  the  property,  in  order  to 
maintain  the  action.  Deader  v.  (kiU,  70  D. 
465. 

84.  Matters  of  defense.  —  A  judgment 
for  the  defendant  in  an  action  of  trover,  or 
detinue  for  a  chattel  is  a  bar  to  an  action  of 
trespass  for  the  same  chattel;  ior  the  tres- 
pass is  waived  by  bringing  trover  or  detinue. 
H\U  V.  Long,  18  D.  719. 

The  owner  of  a  horse  which  another's 
servant  has  harnessed  in  his  team,  and  is 
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driving  violently  away,  may  stop  the  team, 
using  no  more  force  than  necessary,  and 
retake  his  horse;  and  a  plea  setting  forth 
these  facts  in  an  action  of  trespass  oy  the 
owner  of  the  team  for  stopping  the  same  is 
good,  where  the  plaintiff  does  not  daim 
property  in  the  horse.    /&. 

In  trespass  die  hopk  the  defendant  may 
ive  in  mitigation  of  damages  that  the  goods 
id  not  belong  to  the  plaintifl^  and  that  they 
have  come  to  the  use  of  the  owner.  Bqukre 
V.  Hollenbeek,  20  D.  606. 

The  owner  of  land  is  not  liable  in  trespass 
for  cutting  and  canying  away  the  grain  or 
grass  of  one  in  wrongful  possession.  Bamee 
V.  Dean,  30  D.  846. 

Defendant  may  show  that  plaintiff  is  not 
the  owner  or  was  not  in  possession  of  the 
property  npon  which  the  trespass  is  elaimed 
to  have  been  oommitted,  so  as  to  exdnde  his 
right  to  maintain  an  action  in  relation  to  it; 
or  for  the  same  purpose  defendant  may  show 
that  the  owner,  against  whose  property  de- 
fendant held  a  writ  of  attachment  had  de- 
posited it  with  plaintiff  as  his  servant. 
Pomroif  V.  Parmlee,  74  D.  328. 

Where  a  trespass  has  been  committed  and 
goods  carried  away,  the  injured  party  is  not 
obliged  to  accept  an  offer  of  compromise,  or 
receive  the  goods  upon  restoration  proposed, 
but  he  may  stand  upon  his  legal  rights. 
WooU^  V.  Carter,  11  D.  620. 

Property  in  a  stranger  is  no  defense  in 
trespass  de  bonis,  though  it  is  otherwise  in 
trover.    Buck  v.  AUdn,  19  D.  635. 

Trespassers  cannot  relieve  themselves 
from  responsibility  by  pleading,  in  defense^ 
the  authority  of  third  persona  Tomme  v. 
i>e,20D.260. 

That  a  trespass  was  oommitted  under  a 
mistake  is  no  justification.  Hobari  v.  Bag- 
get,  28  D.  169. 

The  intent  with  which  an  act  is  done  is  no 
tesfc  of  a  person's  liabilitv  in  trespass.    lb. 

That  plaintiff  kept  a  bawdy-house  is  no 
defense  m  trespass  for  entering  a  dwelling- 
house,  and  taking  and  carrying  away  the 
foods  of  the  occupant  Love  v.  Mcfnehan^ 
3D.  306. 

86.  Instructions  to  the  Jury.  — De- 
fendant pleaded,  in  an  action  of  trespass  de 
bonis,  that  he  took  the  property  under  a  writ 
of  attachment  out  of  a  federal  courts  and  as 
United  States  marshal;  and  that  he  took  it 
as  the  property  of  another  party,  defendants 
in  the  writ  Such  taking  being  admitted  by 
the  pleadings,  it  is  erroneous  to  charge  the 
jury  that  the  right  of  property  in  the  goods 
cannot  be  tried  in  the  state  court,  and  that 
there  must  be  a  verdict  for  defendant  Budt 
V.  Golbath,  82  D.  91. 

80.  Damages  recoverable. — In  tres- 
pass for  taking  a  chattel  the  plaintiff  may 
recover  both  the  value  of  the  property  and 
damages  for  the  violence  used.  BiU  ir.  Long, 
18  D.  719. 
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Th9  own«r  of  property  sold  under  illegal 
pirooetB,  purchasing  the  lame  at  such  a&le, 
eitiier  personally  or  by  his  a^nt,  can  recover 
only  the  amount  of  his  bid  and  interest 
thereon  in  trespass  for  the  unlawful  taking. 
Baker  ▼.  Freeman,  24  D.  117. 

The  measure  of  damages  in  trespass  or 
trover  by  a  termor  against  his  reversioner  is 
the  actual  loss  sustained  by  the  termor. 
Hearier  ▼.  Demeni,  62  D.  670. 

The  measure  of  damages  in  trespass  de 
UmiB,  or  trover  bv  a  termor  against  a  stran- 
ger is  the  full  value  of  the  property.    lb. 

When  an  invasion  of  right  is  establishedt 
the  law  gives  nominal  damages,  although  no 
actual  damage  be  shown.  But  damages  will 
not  be  given  for  a  trespass  to  personal  prop* 
erty  when  no  unlawful  intent  or  disturbanoe 
of  a  riffht  of  possession  is  shown,  and  when 
not  only  all  probable  but  all  possible  damage 
is  expressly  disproved.  Paul  v.  Slason,  54 
D.  76. 

In  treepasa,  plaintiff  is  entitled  to  damages 
for  all  injury  done,  and  the  value  of  goods 
taken  is  not  the  measure  of  damages.  In 
■noh  case^  it  is  proper  that  every  circum- 
stance going  to  show  agsravation,  as  well  as 
the  actual  injury  done,  should  be  taken  into 
consideration.    AUred  v.  Bray^  97  D.  283. 

In  trespass  vi  et  armU,  the  damages  are  not 
to  be  limited  to  the  value  of  the  property 
destroyed,  and  the  interest  ihereon,  ana  vin- 
dictive damages  for  the  force,  but  the  jury 
may  give  special  damages  for  circumstances 
of  aggravation  attending  the  act.  CkurehiU 
▼.  WalMn,  6  D.  190. 

An  offer  of  compromise  may  be  given  in 
ovidence  in  miti^tion  of  the  damages.  Woolr 
i^y.  Carter^  11  D.  620. 

The  jury  cannot  deduct  from  the  amount 
given  in  toespass  money  in  the  plaintiff's 
Sands  belonging  to  defendant.  nobaH  v. 
Hogget,  28  D.  159. 

87.  Judgment,  and  how  enforced.  — 
A  judgment  for  the  plaintiff,  in  trespass  for 
carrying  away  goods,  vests  the  property  in 
the  goods  in  the  defendant.  And  a  verdict 
cannot  be  rendered  assessing  damages  for  the 
taking,  and  ordering  the  goods  to  be  returned 
to  the  plaintiff:   WooUey  v.  Carter,  11  D.  520. 

Damages  for  a  separate  trespass  of  one  of 
two  defendants  cannot  be  included  in  a  joint 
Jndgment  against  both.    BymoruU  v.  HdUt 

8.  For  Trespass  upon  Me  Pereon, 

88.  When  trespass  is  the  proper 
form  of  action.  —  The  wronss  for  which 
trespass  on  the  case  lies  may  oe  either  un- 
lawful acts,  or  lawful  acts  done  under 
circumstances  which  render  them  wrongful, 
any  acts  done  or  omitted  contrary  to  the 

Eneral  obligation  of  the  law,  or  the  particu- 
T  rights  and  duties  of  the  parties.     Har' 
riaon  v.  Berldey,  47  D.  578. 

l^respass  vi  ei  amUs  will  lie  for  an  uninten- 


tional injunr  caused  by  the  glancing  of  a 
pistol-ball  shot  at  a  mark.  Welck  v.  J>»- 
rand,  4  R.  55. 

The  pluntiff,  a  blind  girl,  taught  music  in 
the  defendant's  family  one  day  everv  week, 
and  passed  the  niffht  in  his  house,  loaging  in 
a  room  assigned  her  by  the  defendant  and 
his  wife.  One  night  at  midnight  the  defend- 
ant came  stealthily  into  her  room,  sat  upoa 
her  bed,  leaned  over  her,  and  solicited  her 
to  sexual  intercourse,  which  she  refused. 
Heldf  a  trespass  and  an  assault;  that  exem- 
plaiy  damages  were  proper;  and  that  the 
question  whether  these  acts  would  have  in- 
jured a  person  of  ordinary  nerve  and  courage 
was  immateriaL  Neweil  v.  Whiieker,  38  & 
703. 

89.  Parties.  —Where  a  physician  takes 
an  unprofessional,  unmarriea  man  with  him 
to  attend  a  case  of  confinement,  and  no  real 
necessity  exists  for  the  latter's  assistance  or 
presence,  both  are  liable  in  damages  to  the 
woman,  althouffh  she  supposed  at  the  time 
that  the  intruder  was  a  medical  man,  and 
therefore  submitted  without  objection  to  his 
presence.    De  May  v.  BoberU,  41  B.  154. 

B  seised  A  by  the  arm,  swung  him  around, 
and  let  him  go,  thereby  throwing  him  vio- 
lently against  0,  who  instantly  pushed  him 
away  and  against  a  hook  which  injured  him. 
Held,  that  A  oould  maintain  an  action  of 
trespass  vi  el  armie  against  B.  Bicker  v. 
Freeman^  9  K  267. 

Three  persons  at  midnight  demanded  ad- 
mittance to  a  restaurant  which  was  closed 
for  the  night,  but  had  a  light  burning 
within.  One  of  them  went  around  to  a  side 
door,  entered,  and  told  the  keeper  that  one 
of  the  others  wanted  to  come  in.  The  oth« 
ers  being  at  the  front  door,  one  said  to  the 
other,  "fire  a  salute.**  The  one  addressed 
fired  a  pistol,  and  the  ball  went  through  the 
door,  and  severely  wounded  the  keeper. 
There  was  an  ordinance  prohibiting  the  dis- 
charge of  fire-arms  in  the  street,  aeld,  that 
the  person  firing  and  the  one  advising  the 
firing  were  responsible.  Ik&ngerfim  ▼. 
Thmrvp8(m,  86  R.  783. 

40.  Pleading.  -—  BlcXIUer  mamnu  fmpomU 
in  a  plea  is  no  justification  of  a  beating  and 
wounding.     French  v.  Mai-sUn,  57  D.  ^4. 

41.  Defenses,  generally.  —  Trespass 
will  not  lie  where  the  injury  is  the  result  of 
an  involuntary  act,  and  no  blame  attaches  to 
the  defendant.  Vincent  v.  SUnehour,  29  D. 
145. 

The  plea  of  eon  eusault  demesne  is  not  sus- 
tained where  it  appears  that  the  defendant's 
assault  was  disproportionate  to  the  assault 
made  on  him.     Senbner  v.  Beach,  47  D.  265. 

A  wounding,  claimed  to  be  in  defense  of 
one's  property,  is  not  justified  unless  it  is 
shown  that  the  party  wounded  had  first  for- 
cibly attempted  to  take  the  property.    p>. 

In  an  action  for  excessive  personal  inju- 
ries inflicted  by  defendant  in  resisting  the 
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attempt  of  the  plaintiff  to  dig  ore  from  the 
defendant's  mine,  it  ia  competent  to  prore 
that  angry  feelii^  had  arisen  between  the 
parties  m  regard  to  their  respectiTe  right  to 
the  possemlon  of  the  ore  buik  previons  to 
the  beating,  in  order  to  show  that  the  plain- 
tiff wonld  naturally  expect  and  come  pre- 
pared to  meet  a  rigoroas  resistance,  if  he 
was  determined  to  proceed  to  assert  his  right 
to  the  possession  by  force,  and  this  might 
serre  to  palliate  or  exoose  the  conduct  of  the 
defendant    Middle  ▼.  Brwm,  56  D.  202. 

Where  the  trespass  was  committed  in  an 
affray,  the  defendant  may  show,  in  mitiga* 
tion  of  damages,  that  the  plaintifl^  daring 
several  years  before  the  s^ay,  had  fre- 
quently tried  to  provoke  a  quarrel  with  him; 
had  on  Yarioos  occasions  threatened  to  take 
his  life;  that  some  of  these  threats  were 
made  to  defendant  himself;  and  that  all  of 
them  had  been  brought  to  his  knowledge  be- 
fore the  affray.  Fairbcmka  t.  WUter,  86  D. 
766. 

The  proprietor  of  a  place  of  business  may 
vse  sufficient  force  to  remove  from  the  prem- 
ises a  person  who^  having  no  right  to  re- 
main, refuses  to  depart  after  being  reonested 
to  do  so;  and  he  does  not  incur  liability  for 
trespass  in  so  doing;  but  if  in  assertiz^^  his 
rights  the  proprietor  uses  more  force  than  is 
necessary  to  eject  the  intruder,  or  inflicts 
mmeceesary  injury,  he  then  becomes  a  tres- 
passer and  liable  as  such.  Woodman  v.  Bouh 
tU,  92  D.  221. 

The  public  have  only  an  easement  in  a 
highway  to  pass  and  repass  alone  the  same, 
and  when  one  stops  in  the  road  and  uses 
loud  and  obscene  language,  he  becomes  a 
trespasser,  and  the  owner  of  the  land  has 
the  right  to  abate  the  nuisance  which  he  is 
creating;  and  in  case  the  trespasser  is  armed 
with  a  pistol  and  acting  in  a  belligerent 
manner,  the  principle  of  mollUer  nuumi  does 
not  apply.    State  v.  Dama,  30  R.  86. 

The  defendant,  armed  and  sitting  in  the 
road,  saw  the  plaintiff  coming  toward  him 
with  a  ffuncn  his  shoulder,  and  thereupon 
concealM  himtolf  and  shot  the  plaintiff  al- 
though the  latter  made  no  hostile  demon- 
strations and  the  defendant  could  earily 
have  got  away.  The  defendant  knew  that 
tiie  plaintiff  twentv  days  before  had  threat- 
ened to  take  his  life,  bat  there  had  been  no 
attempt  to  carry  out  saoh  threats,  ffeld^  1. 
That  &e  threats  did  not  justify  the  defend- 
ant's action;  2.  That  evidence  of  the  violent 
and  dangerous  character  of  the  plaintiff  and 
of  the  peaceable  character  of  the  defendant, 
was  incompetent.  Cwnmins  v.  Orauifordf  SO 
B.668. 

49.  Process  as  a  defense.  —  Where  the 
defendant  has  sufficient  real  property  to  sat- 
isfy a  judgment  recovered  against  him,  tres- 
pass will  lie  against  the  judgment  creditor 
who  sues  out  a  writ  of  capku  ad  gafisfaden- 
dmrn^  nndar  which  the  debtor  is  imprisoned. 
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although  such  writ  will  be  a  justification  te 
the  officer  executing  it.  AOiiom  v.  Skeanu 
8D.644. 

A  plea  defending  an  alleged  trespass  on 
the  ground  of  an  application  for  issuance  of 
a  CO.  so.  is  bad,  when  it  omits  to  idlege  the 
due  issuance  of  the  eo.  so.,  and  the  arrest 
and  imprisonment  of  plaintiff  by  virtoe 
thereot    McDonald  v.  WUkie,  64  D.  423. 

48.  Instmotions.  —  Whether  a  beating 
administered  in  repelling  a  trespass  upon 
defendants  was  excessive  and  b^ond  what 
was  necessary  for  the  defense  and  mainte- 
nance of  their  possession  is  a  matter  purely 
for  the  jury  to  determine  nnder  all  the  facte 
and  circumstances  of  the  case.  £iddle  v. 
Brown,  66  D.  202. 

44.  Anumnt  of  xecoyery.— It  is  the 
right  and  duty  of  the  jury,  in  assessing  dam- 
affes  in  trespass  for  an  assault,  to  consider 
what  effect  the  finding  of  trivial  damages 
would  have  to  encourage  a  disregard  of  the 
laws  and  disturbances  of  the  public  peace^ 
and  it  is  not  error  for  the  court  to  so  in- 
struct them.    Beach  v.  Hancock,  69  D.  373w 

An  action  of  trespass  si  tt  arnde  will  lie 
for  an  anintentionaf  injury  caused  by  the 
glancing  of  a  pistol-ball  shot  at  a  mark,  and 
if  gross  negligence  and  culpable  carelessness 
is  proved,  additional  damages,  as  expenses 
of  the Utigation,  wiU  be  allowed.  Wekkw. 
DuroMi;  4  R.  66. 

4.  Othfcr  AcUom  qf  TreapoM. 

45.  When  trespass  to  ti^  title  will 
lie.  —Trespass  to  try  title  may  be  main- 
tained, notwithstanding  the  pendency  of 
chancery  prooeedinn  to  sell  the  land  for  the 
purchase-money.    Vhaipmam   v.  OlaaoeU,  48 

The  plaintiff  most  have  a  legel  title  at  the 
commencement  of  an  action  to  try  title. 
Bankqf  South  Carolina  v.  S.  a  if.  C^,  49  D. 
640. 

A  sheriff's  deed,  dated  after  the  eom- 
mencement  of  the  action,  will  not  support 
trespass  to  tiy  title  to  land  purchased  by 
plaintiff  at  juaicial  sale  prior  to  the  proceed- 
mff.    lb. 

To  collaterally  attack  title,  suefa  errors  as 
wonld  be  scod  npon  vppeol  or  writ  ef  error 
wonld  not  De  suffideni  Cfom  v.  Dawie,  62  D. 
199. 

The  law  affuds  the  same  protection  to  an 
equitable  as  to  a  legal  tiUe,  in  an  action  of 
trespass  to  try  title.  BaUerUna  ▼•  BlMe^ 
66  D.  46.  -TT  #--. 

A  statute  directing  that  trespasr  to  try 
title  shall  be  tried  '*  ccnformaoly  to  the 
principles  of  trial  by  ejectment**  was  not 
intended  to  introduce  all  the  incidents  and 
consequences  attached  to  that  form  of  actioo 
at  the  common  law;  its  object  was  simply  to 
furnish  a  mode  of  procedure  to  asoertaia  in 
whom  the  right  of  property  resides,     /ft. 

Trespass  to  try  title  msy  be  ""■t^'xtd  bf 
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the  enttiiig  of  m  fallen  tree  the  roots  of 
which  still  remain  in  the  soiL  Spigener  t. 
€kmer,  64  D.  75fi. 

46.  Pleadingandevidenoe.— In  tres- 
pass to  try  titie,  a  recovery  will  be  defeated 
oy  showing  a  title  in  a  third  person  folly 
matured  under  the  statute  of  limitations. 
Faysoux  r.  Prather,  9  D.  691. 

A  paper  titie  need  not  be  shown  as  against 
a  mere  possessor  withont  title,  where  the 
claimant  and  thcae  from  whom  he  derives 
title  have  a  prior  possession  and  have  made 
▼aluable  improvements.  Cox  v.  JkuiSf  52 
D.  199. 

Defendant  is  not  estopped  to  show  a  better 
title  than  common  origin,  from  which  both 
trace  title,  and  nnder  which  the  defendant 
obtained  posaession,*in  trespass  to  try  title, 
bat  it  is  not  su£Gioient  merely  to  raise  a 
donbt  as  to  which  is  the  paramount  tiUe. 
Marttn  r.  RcudeU,  57  D.  770. 

Proof,  in  trespass  to  try  title,  of  a  claim 
of  title  from  a  common  source  by  both  par- 
ties is  sufficient  to  enable  the  plaintin  to 
•void  a  nonsuit,  as  where  it  is  shown  that 
both  claim  under  execution  sales  against  the 
flame  party.    lb. 

Defendant  supplying  proof  of  common 
ori^  of  title  chumed  by^  both  parties,  if  the 
plamtiff  faib  to  do  so^  will  prevent  a  nonsuit 
in  the  appellate  court  alUiough  a  nonsuit 
was  erroneouslv  refused  in  the  first  instance 
in  the  court  below,    lb. 

Special  matters  of  defense  may  be  spe- 
eially  pleaded  in  trespass  to  try  title.  Hunt 
▼.  Turner^  60  D.  167. 

Defendant  has  a  right  to  fortify  his  titie 
and  cure  defects  therein  by  any  releases  or 
flonvevanoes  which  he  can  obtain  at  any 
tune  before  trial  of  an  action  of  trespass  to 
try  titie.     Walker  r.  Bmenon,  73  D.  207. 

Defendant  in  trespass  to  try  title,  if  he 
can  have  in  that  action  equitable  right,  as 
against  plaintiff^  to  avoid  a  sheriff's  deed  for 
irregularities  in  the  sale,  cannot  have  this 
relief  nnder  plea  of  not  £[uilty,  but  must 
plead  specially,  bringing  m  aUl  necessary 
parties.    Ayre»  v.  Dwprey,  86  D.  657. 

A  plea  of  not  guilty  in  trespass  to  try  title 
admits  only  such  defenses  as  are  applicable 
to  that  action.    /&• 

47.  Damages—Improvexiieiitfl.  —  In 
trenpass  to  try  titie,  damages  may  be  recov- 
erea  for  the  retention  of  the  premises. 
Avent  T.  Read^  27  D.  66a 

In  trespass  for  title,  the  defendant  may 
not  be  allowed  for  improvements  made  after 
•nit^  although  with  the  intention  of  removal, 
and  after  sequestration  and  replevy.  Bet^ 
denan  v.  Ovmbif,  42  B.  691. 

48.  Trflspasfl  to  recover  poaseMlon 
may  be  maintained  on  a  contract  between 
the  owner  of  the  fee  and  the  plaiati^  by 
whidi  the  plaintiff  was  to  take  possession, 
make  certain  improvement  withm  a  given 
time,  and  then  receive  titie  in  fee.    Nor  can 
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a  stranger  resist  a  recovery  on  the  around 
that  the  plaintiff  has  not  performed  the  con- 
ditions of  the  contract.  WhUe  v.  8auU 
Ouirans,  12  D.  56. 

A  right  of  entry  and  possession  are  alone 
sufficient  to  sustain  trespass.  It  ie  not  ne- 
cessary to  prove  actual  possession  or  ouster, 
and  the  plaintiff  may  recover,  though  the 
defendant  be  in  possession  of  less  than  is  de- 
clared for.     /&. 

Damages  for  mesne  profits  may  be  re- 
covered in  trespass^  as  well  as  the  poescfl 
sion.    Pk 

6.    7%eOriniimU  /Voseettfibn. 

49.  What  constitutes  a  criminal 
trespass.  —  A  party  who  is  on  a  public  or 
private  highway,  and  is  violent  in  his  man- 
ner and  threatening  in  his  language  to  the 
party  over  whose  land  the  highway  passes^ 
IS  guilty  of  forcible  trespass.  SkUe  v,  Bvck' 
Iter,  98  D.  83. 

One  who  pursnes  with  dogs  and  kills  a 
hog  trespassmg  on  his  premises,  and  injur- 
ing a  growing  crop,  is  guilty  of  criminal 
trespass.     Thompton  v.  State,  42  R.  101. 

A  mere  trespass  on  private  property, 
without  disturbance  of  the  peace,  is  not  an 
indictable  offense.  StaU  v.  Wheeler,  23  D. 
212. 

Entry  by  the  owner  of  land,  and  erection 
of  a  building,  against  the  objection  of  a 
tenant  at  sufferance  in  possession,  does  not 
constitute  an  indictable  trespass  at  common 
law.    StaU  V.  Hoss,  69  D.  751. 

Indictable  trespass  is  that  committed 
manu  /orti,  in  a  manner  amounting  to  a 
breach  of  the  peace,  or  which  would  neces- 
sarily lead  to  a  breach  of  the  peace,  if  the 
partv  in  possession  were  not  overawed  by 
the  force  displayed,  and  induced  to  surren- 
der possession  because  resistance  would  be 
useless.     lb. 

Whether  one  having  a  right  of  entry  may 
use  force  if  necessary  to  exert  his  right  is  an 
unsettled  question,  according  to  common 
law;  but  the  authorities  may  be  reconciled 
on  this  distinction.  One  having  a  right  of 
entry  may  use  force,  provided  it  does  not 
amount  to  a  breach  of  tne  peace;  but  one  not 
having  such  right  is  |[uuty  of  indictable 
trespass  if  he  enter  with  a  strong  hand, 
nnder  circumstances  calculated  to  excite 
terror,  although  the  force  used  does  not 
amount  to  a  breach  of  the  peace.    lb, 

50.  Indictment.  —  An  indictment  in 
forcible  trespass,  which  charges  that  defend- 
ant entered  the  premises  with  a  strong 
hand,  the  prosecutor  being  then  and  there 

E resent^  is  sufficient.    Staie  v.  Buekner,  98 
L  83. 

The  words  "willfully,  maliciously,**  etc., 
used  in  an  indictment  to  describe  tiie  man- 
ner in  which  an  act  was  done,  cannot  have 
the  effect  of  making  such  act  a  pnblie 
offense.     StaU  v.  Wheeler,  23  D.  212. 
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riBclvdoi  nilM  for  the  dotermlnotloii  of  Joraet 
of  fact  and  of  law.  by  Jury  or  1>t  eourt,  In  both 
olTil  and  eriminai  caaet;  not  inelndlng  prin- 
olploii  pecnllarly  appUcablo  to  paitlemlar  causes 
or  fonns  of  aodoa  or  proooedlngi  indlTidnally 
treated  In  the  digest] 

Ry  joryt  of  ooit  for  diToroo^  eoo  Mabbiaoi 

AND  DiVOROB,  73. 

BSoct  of  absence  of  aoooiod  daring,  aoo  Nbw 

Trial,  61. 
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16. 
New  trial  for  errors  Mt,  mo  Niw  Tbiai^ 

fr-16. 
Of  olainw  against  dooedenVo  oslats^  soo  Ss* 
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Of  feigned  iasnes,  soo  Bquitt,  61. 
Of  issue  of  sanity,  aoo  Inbakb  "Bemovb,  16^ 

37. 
Of  riffht  of  property,  soo  AnAGHMBiiT,  117; 

EXIOUTIOM,  190. 

Of  title  to  ofiioo,  see  Quo  Wabsaxto,  6. 
Snrprise  at,  when  ground  for  now  trialy  tao 
Nbw  Tbial,  41-43. 

See  also  HRAitnro. 
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Changed, 

4.  Continuance  and  PoetponemenL 
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Opinions, 

6.  Trial  and  DedtkmqfChaBengee, 

7.  Conduct  qf  the  Trial,  Oenerallp, 

8.  CouneeVe  Addreee  to  the  Jurp. 

9.  InatrueUone  to  the  Jurp. 
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12.  Arreti  qf  Judgment 

13.  The  Sentence,  and  kom  WirfmtA 

L  HoDB  Of  Tbial;  Whbthbb  bt  JmtT  tm 

BY  Doubt. 

1.  Bight  of  trial  Inr  Jiiry.*~Aa 
amendment  to  the  United  States  oonstitn* 
tion  concerning  jury  trinl  does  not  apply  to 
svits  in  state  courts.  Lee  t.  Tdloleon^  35  D* 
624;  JoNpA  T.  Bidwell,  26  R.  102. 

Constitutional  provisions  preserving  right 
of  trial  by  jary  apply  more  particularly  to 
criminal  cases.  Flitd  Einer  Steamboat  Co.  t* 
Foeter,  48  D.  248. 

A  provision  that  a  trial  by  Jury  '*  as  bero* 
tofore  used  shall  remain  inviolate,**  in  the 
Georria  constitution,  applies  to  that  right  as 
it  existed  in  1798,  and  does  not  loqnirs  o 
jurv  trial  in  all  esses.    lb. 

AU  issues  of  fact  most  be  tried  by  a  jury, 
if  a  party  desires  to  have  them  so  tried;  and 
the  oonrt  should  grant  htm  the  privilege  of 
such  a  trial,  although  the  statute  inucb 
gives  him  the  remedy  he  is  pursuing  may  bo 
silent  on  the  subject  ScoU  ▼.  NidZu,  61 D. 
603. 

8.  Oonttitatlonality  of  otatatoo  ro- 
•tricting  tho  right— A  statnto  vrovid- 
ing  that  upon  the  affirmance  of  a  Jnagment 
in  the  court  of  appeals^  judgment  shall  bo 
given  by  that  court  agamst  a  surety  on  a 
supersedeas  bond,  is  unconstitutional,  in  that 
it  deprives  the  surety  of  a  right  of  trial  by 
jury  in  a  case  where  it  existed  before  tho 
adoption  of  the  constiiatioiL  Oullkm  v. 
Bowlware,  2  D.  708. 

A  trial  by^  Jni^  in  common-law  oansst  Is 
a  constitutionU  nght^  and  a  law  that  any  onch 
causes  shall  be  tried  ''agreeably  to  tho 
course  of  a  court  of  ohanoery  "  is  obnoxioaa 
to  this  right,  and  Toid.  North  Penn.  Coal 
Co.  ▼.  Snowden,  82  D.  630;  BamkqfthB  SkiU 
▼•  Cooper,  24  D.  617. 

A  statute  which  aathoriasa  tlio  rendltkn 
of  a  jndgmaat  without  a  Jury  oontravonea 
tho  provision  of  the  oonstitatioo  of  Florida 
that  "the  right  of  trial  bg^  Jurv  shall  forovor 
remain  inviolate,"' and  la  thereforo  void* 
FUni  Bkftr  Steamboat  Ox  r.  BoberU,  48  D. 
178. 

Tho  statute  of  January  4, 1847»  aatiiocia- 
ing  a  court  te  render  iu<^ment  without  a 
jury,  but  npon  the  affidavit  of  tho  plaintifl 
alone,  and  without  notice  te  tlio  dsrandaati 
is  unoonstitutional,  null,  and  void.    lb. 

The  act  aathori^ng  a  Judgment  without 
the  intervention  of  a  Jury  is  not  nooeosarUy 
uncoustitutional,  ospeciaUy  if  it  ultimately 
guarantees  that  right,  as  in  tho  Gooigia 
steamboat  lien  law  of  1841.  ib. 

*How  far  legislature  may  lenlate  fight  el 
trial  by  jury,  tee  note,  M  D.  791-7nL 

Power  of  legislature  to  dispense  wttk  trial  bgr 
jury,  see  note,  48 IX  l«6-]94 
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A  statato  hamp«riDg  tha  light  of  trud  by 
Jury  with  rettriotioDt  which  do  not  amonnt 
to  a  denial  of  that  rights  direotly  or  indi- 
foetly,  ii  not  nnoonstitutiofialy  ai  in  tiia  oaae 
of  a  statnto  requiring  defendants  in  oertain 
elaaees  of  oaoee  to  pay  what  they  admit  to  be 
dne,  and  to  giro  seouri^,  etc.,  before  ob- 
taining a  jnry  triaL    /& 

A  statute  nronding  that  fti  eivll  actions 
BO  par^  shaU  be  entitled  to  a  trial  by  jury, 
unless  he  files  within  a  prescribed  time  a 
notice  that  he  desirss  such  trtal,  is  eonstitn- 
tional.    Fo&ter  ▼.  Uone,  42  R.  438. 

A  statute  requiring  the  party  deman^Ung 
a  jury  to  pay  the  jury  fee,  and  tax  the  same 
in  his  costs,  if  he  prevail,  is  oonstituttonal. 
EandaU  ▼.  KehlWj  11  R.  169. 

8.  Waiver  of  trial  by  Jury.— A  Jury 
trial  may  be  waired,  being  a  mere  oonstitn- 
tional  priTilege.  FSM  Biver  SUambotU  Ofk 
V.  Fotier,  48  D.  248. 

An  agreement  that  a  pending  action  shaU 
abide  resnlt  in  another  caBO,  entered  on  the 
docket^  binds  the  parties  to  it;  and  the  de- 
fendant, by  entering  into  such  an  agreemeut^ 
waives  his  right  to  a  trial  by  jury  to  deter- 
mine the  damages.  Cummmg$  t*  SniUh,  79 
P.  629. 

4.  Wh«n  trial  by  tha  oonrt  without 
a  Jury  is  proper. —  Where  a  jury  has  been 
waired,  the  judge  is  substituted  to  the  same 
attributes  that  would  have  been  vested  in  a 
Jurv.    CaUalian  v.  PaUermm,  51  D.  712. 

A  jury  is  unnecessaiy  in  actions  founded 
on  biUs  obligatory.  Baugher  v.  Nelaon,  62 
D.  694;  or  in  a  oase  of  ^tio  wuranUo,  SttUe 
r.  LupCon,  27  K.  253;  or  in  proceedings  under 
a  pubLic  drainage  act^  Anderwnr.  SaidweU, 
46  R.  613. 

5.  Separate  trials.  -~  Defendants  who 
submit  to  be  tried  jointly  without  objection 
thereby  waive  their  right  to  separate  trials. 
8ert  V.  Armitaffe,  13  D.  311. 

Separate  trials  may  be  allowed,  in  the  dis- 
eretiott  of  the  court,  when  there  are  several 
defendants  in  ejectment  and  the  testimony 
of  one  is  material  for  his  co-defendant. 
Tomg  V.  Adunu^  58  D.  654. 

H  Plaob  09  Triai^  and  how  Chakosik 

6.  Grounds  for  ehange  of  venue, 
generally.* —  In  an  action  for  a  libel,  the 
court  will  not,  upon  the  common  affidavit^ 
change  the  venue  from  the  county  in  which 
the  lS>el  was  circulated  to  Uiat  in  which  it 
was  printed  and  first  published.  CUiUon  v. 
OroiwOl,  2  D.  235. 

7.   disqualification  of  Judge.  — 

When  an  application  for  a  change  of  venue 
is  made  on  the  ground  that  the  judge  is  in- 
terested, and  the  only  proof  is,  that  he  was 
interested  in  the  property  in  dispute  a  year 
before  suit  was  brought,  and  the  motion  is 
ovesruled,  the  ruling  will  be  sustained  on  ap- 


note  on  change  of  venue,  74  D.  241-!M6. 
SAD.  &.-I 


peal,  under  the  presumption  that  the  judge 
acted  on  his  own  knowledge  that  at  the 
time  suit  was  instituted  he  had  no  interest. 
Table  MowUain  O.  S  8.  M.  Co,  t.  fToOer's 
He,  Co.,  97  D.  526. 

8.  Who  may  mora  —  Change  of  venue 
can  be  applied  for  only  by  a  party  to  the  reo- 
ordy  unto  the  Illinois  statute,  and  it  is  not 
error  to  deny  an  application  for  a  chanse  of 
venae  in  an  action  <»  ejectment  made  by  a 
third  person  claiming  to  be  a  tmstee  of  the 
real  owner,  of  whom  the  defendant  on  the 
record  is  only  a  tenant.  Cfwoell  v.  Maugha, 
43  D.  62. 

The  court  may,  in  the  exercise  of  sound 
legal  discretion,  grant  or  refuse  a  change  of 
venne,  upon  the  application  and  affidavit 
made  by  a  person  not  a  party  to  the  record. 
ShaUudt  V.  Mueri,  74  D.  236. 

Corporations  are  entitled  to  a  ebange  of 
venue  equally  with  individuals.  Qmmerekti 
In$.  Oo.  V.  MMman^  96  D.  548. 

Any  recognised  officer  of  a  corporation 
may  make  the  requisite  affidavit  upon  an 
application  by  the  corporation  for  a  change 
of  venue,  he  being  regarded  as  a  party  to  the 
record  jpi'o  hoc  mos,    lb. 

9.  Tne  motion  papers.  —  An  applica- 
tion for  a  change  of  venue  must  ffenerally  be 
supported  by  the  affidavit  of  the  party  in 
person;  and  the  affidavit  of  his  attorney  is 
not  sufficient  basis  for  the  chanse.  But  this 
rule  is  not  applicable  in  suits  by  or  against 
corporations.  ShaUuek  r.  Myen,  H  D. 
236. 

An  affidavit  for  a  change  of  venue  stating 
merely  ths  belief  of  affiant  that  the  judge  is 
disqualified  to  trv  the  cause  on  the  ground  of 
interest,  but  without  stating  any  of  the  facts 
upon  which  such  belief  is  founded,  or  any 
person  from  whom  he  may  have  learned  any 
facts  as  to  the  matter,  is  too  vague  and  un« 
certain.  Table  Mountain  0»  «t  8.  if.  Oo,  v. 
Waller's  etc  Co,,  97  D.  526. 

10.  Hearing  and  determining  tiie 
motion. — In  civil  actions,  an  application 
for  a  change  of  venue  should  be  granted 
when  properly  presented,  the  gnnting  or 
withholding  thereof  not  being  within  the  dis- 
cretion of  the  court  8hat^Kk  v.  Myere^  74 
D.  236. 

11.  What  will  efRsct  the  change.  -- 
On  a  change  of  venue,  the  statute,  not  in 
express  terms,  but  by  necessary  implication, 
requires  the  clerk  to  transmit  the  transcript 
over  his  official  certificate  and  seaL  Stringer 
V.  Jacobs,  50  D.  221. 

An  order  for  a  change  of  venue  divests  the 
court  in  which  the  suit  is  instituted  of  its 
jurisdiction  over  the  cause,  and  in  contem- 
plation of  law  operates  to  transfer  the  same 
to  the  court  to  which  the  change  is  taken; 
the  latter  court,  though  vested  with  the 
jarisdiction,  cannot  exercise  it  so  as  to  ad- 
judicate upon  the  rights  of  the  parties  liti- 
gant, until  such  a  transcript  of  the  raoord 
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■ad  prooeadixigi  Is  filed  as  i«  reqaired  by  the 
fttatnte.    lb. 

On  a  change  of  Tenne,  the  ttatate  reqniree 
a  foil  tranecript  of  the  record  and  prooeed- 
ings  in  the  canse,  with  all  the  original  papers 
filed  therein  and  composing  a  part  of  the 
record;  it  is  not  absolutely  essential  that  a 
copy  of  the  entire  record  and  proceedings, 
or  that  every  original  paper  filed  in  the  cause, 
should  be  tiansmitted,  but  if  enough  is  trans- 
mitted to  enable  the  court  to  determine  what 
is  in  controversy,  and  to  bring  its  dormant 

Kwer  into  active  exercise,  numerous  irregu- 
ities  may  be  waived  without  impairing  the 
▼alidi^  of  the  judgment.    Ib» 

The  transcript  on  a  change  of  venue  is  in- 
sufficient where  the  clerk  transmitted  only  a 
copy  of  the  petition,  notice,  and  order  for 
the  change  of  venue,  and  totally  failed  to 
send  up  any  part  of  the  record  and  proceed- 
ings in  the  cause.    lb. 

12.  Oonsequences  of  tho  change.  — 
Where  a  change  of  venue  has  been  improp- 
erly ordered,  the  court  to  which  the  tnmsfer 
was  made  may  direct  it  to  be  retrapsf erred 
to  the  court  where  it  belongs.  Roger*  v. 
WatrouB,  58  D.  100. 

nL  Bbingino  oir  trx  Trial;  PoflTPOSx- 

HENT. 

18.  NoxL-attendanoe  of  witnesses.— 
A  continuance  for  conscience'  sake  will 
not  be  granted  because  a  Jew  has  scruples 
in  regard  to  appearing  in  court  as  a  witness 
on  Saturday.    Simon  v.  GrcUz,  23  D.  33. 

A  motion  to  suspend  a  trial  to  enable  de- 
fendant to  subpoena  a  witness  whom  he  failed 
to  serve  properly  is  addressed  to  the  discre- 
tion of  the  judge,  and  his  decision  thereon  is 
not  one  to  which  an  exception  can  be  prop- 
erly taken.  If  such  an  exception  be  taken, 
the  judge  should  strike  it  out  before  he 
i^xes  Us  seaL  Rapelyt  v.  Prince^  40  D. 
267. 

A  oontinuance  will  not  be  granted  for  the 
absence  of  a  material  witness  where  a  party 
has  omitted  to  employ  the  means  provided 
by  law,  when  practicable,  to  enforce  his  at- 
tendance.    Heiuley  v.  Lytle,  65  D.  741. 

A  failure  to  subpoena  a  witness  is  fatal  to 
an  application  for  continuance,  in  general, 
for  his  absence.     lb. 

Due  diligence  to  obtain  the  testimony  of  a 
witness,  to  warrant  a  continuance  for  his  ab- 
sence, is  not  shown  by  an  affidavit  admit- 
ting that  he  had  not  been  subpoenaed,  but 
stating  that  he  lived  so  near  that  he  could 
be  called  at  any  time,  and  was  willing  and 
determined  to  attend  the  trial,  but  had  left 
the  state  with  the  intention  of  returning  in 
time  for  the  trial,  and  had  been  unavoidably 
detained  abroad,     lb. 

14.  Alteration  or  anxendment  of 
pleading^.  —  Where  two  replications  are 
filed  to  the  same  plea,  and  upoi.  the  plain- 
refusing  to  elect  upon  which  he  will  rely, 
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the  court  orders  one  of  them  rejected,  the 
defendant  is  not  entitled  to  a  oontmnanos  on 
the  ([round  that  plaintiff  has  made  a  sub- 
stantial amendment  to  his  pleadings.  WkU- 
fer  V.  J7»db,  33  D.  454. 

An  amendment  of  a  deolaration,  made 
during  the  trial,  which  does  not  affect  the 
merits  or  prejudice  the  defendant,  is  no 
gronnd  for  a  oontinuance.  MeKinMy  v. 
Barter^  43  D.  96. 

An  applicatioa  for  a  oontinuance  on  the 
ground  of  an  amendment  to  the  complaint 
substituting  new  plidnti£b  most  be  supported 
by  affidavit  showing  how  the  defendant  Is 
prejudiced  by  the  amendment.  HMer  v. 
PuUen,  68  D.  620. 

15.  Oontinuance  to  permit  execu- 
tion and  return  of  comaussion  to  take 
testimony.  —  A  refusal  to  continue  for  an 
answer  to  mterrogatories  is  not  error,  where 
they  have  been  nled  with  a  pleadhig  and 
so  framed  as  to  elicit  evidence  to  sustain 
certain  paragraphs  of  such  pleading,  if  a 
demurrer  to  those  paragraphs  has  been  sus- 
tained, and  responsive  answers  to  the  ques- 
tions cannot  be  properly  admitted  as  evidence 
under  other  issues  raised  by  the  pleading. 
If,  however,  the  paragraphs  demurred  to  be 
sufficient,  the  demurrer  ought  to  be  over- 
ruled as  to  them,  and  the  cause  continued, 
if  necessary,  to  obtain  an  answer  to  the  in- 
terrogatories.   Swift  T.  ElUworth^  71  D.  316. 

A  continuance  of  a  cause  for  a  failure  to 
obtain  a  deposition  of  an  absent  witness  will 
no  be  justified  on  a  mere  showing  that  let- 
ters were  written  and  inquiries  made  oon- 
coming  his  whereabouts,  without  success,  in 
time  to  have  the  deposition  at  the  tnaL 
Stevenson  v.  Sherwood^  74  D.  140. 

16.  Themotion,  generally— How  fisr 
granting  it  is  discretionary.  — Applica- 
tions for  continuances  are  addressed  to  the 
sound  legal  discretion  of  the  courts  and  if 
not  expressly  provided  for,  will  be  granted 
or  refused,  as  the  ends  of  justice  may  require. 
WiUcouM  V.  Halk,  95  D.  374;  and  a  second 
affidavit  for  a  oontinuance,  after  the  first  has 
been  overruled,  is  not  good  if  it  fails  to 
show  any  reasonable  excuse  for  the  failure  to 
embrace  all  the  reasons  for  the  continuance 
in  the  first  application.  ShaUuch  T.  Myen, 
74  D.  236. 

17.  Bequisites  of  moving  affidavits. 
— The  continuance  of  a  cause  will  not  be 
granted  unless  the  party  seekiuff  it  makes 
oath  that  due  diligence  has  been  used. 
Thompson  v.  Misa.  Marine  atid  F.  Ins,  Co., 
22  D.  129. 

18.  Hearing  the  motion. — A  miscon- 
tinuance is  cured  by  the  statute  of  jeofails. 
Miller  v.  Plumb,  16  D.  456. 

19.  Granting  the  motion  on  terms. 
—  A  court  ma^,  as  terms  for  granting  a  oon- 
tinuance, require  the  applicant  to  consent  to 
the  reading  of  an  informal  deposition. 
HaniiUon  v.  Cooper,  12  D.  58a 
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20.  Avoiding  continuanoe  by  admis- 
flion*.  —  The  admiwioa  that  an  absent  wit- 
neM,  if  preaent^  would  iwear  to  the  facts 
expeotea  to  be  proved  bv  them,  is  not  anffi- 
eient  to  defeat  a  motion  for  a  oontinnance  on 
the  gronnd  of  the  absence  of  witnesses;  the 
admission  must  be  of  the  faots  themselTes. 
Smiih  r.  Oretutm,  80  D.  688. 

IV.   ImPANKLIKO  THB  JcBT;  CHALLKfOBS. 

21.  Qualifloatioxuiof  Jurors.*— Where 
a  juror  was  a  freeholder  when  his  name  was 
Dot  into  the  town  jury-box,  but  was  not  a 
freeholder  at  the  time  of  the  trial,  it  was 
held  that  this  was  not  a  cause  for  setting 
aside  the  verdict,  but  exception  should  have 
been  taken  by  challenge.  OreuU  v.  Carpen- 
ter,  4  D.  722. 

A  juror  maybe  excluded  on  the  ground 
that  he  does  not  adequately  understand 
English,  at  the  discretion  of  the  trial  jndge. 
SuUon  V.  Food,  42  R.  744. 

The  objection  that  a   juror  was  not  of 

5 roper  ase  oomes   too   late  after  verdict. 
ohn^  V.  Bodges,  46  R.  722. 

22.  Heanngezcuaes.— The  charter  of 
the  defendant  city  provided  that  in  an  action 
to  which  the  city  is  a  party  no  person  shall 
be  deemed  an  incompetent  juror  by  reason 
of  his  being  an  inhabitant  of  the  city. 
In  impaneling  a  jury  in  this  action,  the 
plaintm^  against  the  defendant's  objection,  ■ 
excused  twelve  jurors  drawn,  on  the  ground 
that  the;^  were  inhabitants  and  tax-payers 
of  the  city,  and  they  were  set  asioe.  A 
JU17  was  obtained,  and  judgment  went 
aeaiust  the  city.  Held,  that  the  ruling  was 
al atal  error.  HUdrtth  v.  CUy  of  Tivu,  54  K 
686. 

23.  Talesmen. —- On  a  tales  de  dreum- 
tiatitibus,  only  those  actually  present  in  court 
can  be  taken.     Siinon  v.  OriUz,  23  D.  33. 

24.  Gballeng^  to  the  array.  — A  chal- 
lenge to  the  array  of  the  panel  will  not  be 
allowed  for  the  reason  that  the  clerk  who 
issued  the  warrants  to  the  constables  to 
summon  the  jury  is  a  party  to  the  action. 
HaH  V.  TaUmadge,  2  D.  106. 

If  the  sheriff  who  returns  the  jury  is  a 
brother  of  one  of  the  litigants,  tiiis  is  a  good 
cause  of  challenge  to  the  array.  Mumltower 
▼.  PaUtm,  13  D.  678. 

26.  Challenge  for  cause,  g^enerally.f 
—  Rejecting  of  one  as  a  juror  who  has  been 
aubpcenaed  to  impeach  the  character  of  an 
important  witness  in  the  cause  is  not  error. 
Ches9  V.  Chus,  21  D.  360. 

It  is  a  good  cause  of  challenge  to  a  juror 
that  the  same  facts  which  warrant  a  verdict 
in  favor  of  the  plaintiff  will  support  an 
action  under  the  trustee  statute  in  favor  of 
the  juror  and  against  the  defendant,  on  a 

■ • —    -  

*  Competency  of  Jurors,  see  note,  58  D.  lOi. 
t  Sugrlisii  lanRusge,  iDabllicy  to  uudentand.  as 
sromnd  for  challenge  to  Juror,  aee  note,  -it  &,  TJ&- 


TRIAL,  m,  IV. 
DeelaioiiB  and  Aaaorl< 


323ft 
•••Toliime  I* 

judgment  previously  recovered  against  the 
plaintiff  and  assigned  to  the  juror.  Dcaris 
V.  AUen,  22  D.  886. 

Where  jurors  who  have  tried  one  case  are 
brought  to  try  another  in  which  tiie  issues 
and  evidence  are  the  same,  the  law  pre- 
sumes them  to  be  under  a  disqualifying  bias, 
and  an  objection  to  their  competency  should 
be  sustained.  QarthwaiU  v.  Taium,  76  D. 
402. 

20.  for  opinion  of  Juror.*— Im« 

Sineling  a  juror  on  a  former  trial,  if  no  ver- 
ct  or  other  expression  of  opinion  is  given, 
is  not  a  sufficient  ground  for  challenge.  At' 
tintion  T.  Alien,  36  D.  361. 

A  iuror  having  formed  a  decided  opinion, 
which  is  positive,  and  not  hypothetical,  upon 
the  merits  of  the  case,  either  from  personal 
knowledge,  from  statements  of  witnesses,  or 
of  parties,  or  from  rumor,  which  opinion  will 
probably  prevent  him  from  giving  an  impar- 
tial verdict,  is  subject  to  challenge  for  cause. 
Smith  V.  Eamei,  36  D.  616. 

A  light,  transient,  or  hypothetical  opinion 
formed  by  a  juror,  which  may  be  changed, 
and  which  does  not  show  a  conviction  ot  the 
mind  and  a  fixed  conclusion  upon  the  case, 
is  not  a  good  ground  of  challenge;  and  a  full 
examination  may  be  allowed  if  necessary  to 
ascertain  the  state  of  the  juror's  mind.    lb. 

An  opinion  formed  by  a  juror  from  a 
rumor  as  to  which  party  in  the  case  ought 
to  succeed,  where  he  states  on  his  examina* 
tion  that  he  still  retains  that  opinion  if  what 
he  has  heard  is  true,  but  is  not  asked  as  to 
whether  or  not  he  believes  it  to  be  true,  is 
not  a  good  ground  of  challenge.     lb, 

A  person  who  has  expressed  an  opinion 
that  one  undergoing  imprisonment  for  a 
criminal  offense  has  been  sufficiently  pun* 
ished,  and  who  has  signed  a  petition  for  his 
pardon,  is  not  a  competent  juror  upon  the 
trial  of  a  civil  action  against  the  prisoner 
founded  upon  the  same  charge.  Asbury  Li/e 
Ins.  Co.  V.   Wanen,  22  R.  690. 

27.  Ohalleng^e  to  the  favor.  —  It  is  a 
ffood  cause  of  challenge  to  the  favor  that  a 
juror  has,  before  the  trial,  taken  the  depo- 
sitions of  the  principal  witnesses  of  one  of 
the  parties  as  a  magistrate.  JiolUns  v.  Ames, 
9  D.  79. 

But  where  the  objection  is  made  after  ver^ 
diet,  a  new  trial  will  not  be  granted  for  this 
cause,  unless  the  party  and  his  couiisel  make 
affidavit  that  they  did  not  know  of  this 
ground  of  challenge  at  the  triaL     76. 

A  juror  who  would  be  incompetent  by 
relationship  to  a  party  is  equally  incompe- 
tent if  he  sustains  the  same  relationship  to 
counsel  whose  fees  depend  upon  the  recovery. 
Md*on  V.  Dirkson,  36  R.  128. 

*  See  monographic  note  on  opinions  of  Jurors 
as  ground  for  challenge,  }!6  D.  .'>Jl-.>;4. 

See  note  on  opinions  formed  from  rumor  and 
newspaper  accounts,  36  D.  6'^^,  dSO. 

See  iioie  on  hypothetical  opinions  of  Jmion,  II 
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S8.  Peremptory  challenges.  —Where 
when  it  oame  plaintiff's  turn  to  exeroiie  hui 
right  of  peremptory  challenge  he  answers 
that  he  has  none  to  make,  and  the  defend- 
ant then  challenges  a  jnror,  and  another  is 
oa]\ed  to  fill  his  place,  plaintiff  may  then 
peremptorily  challenge  a  jnror  who  was  on 
the  panel  at  the  time  of  his  waiver;  and  his 
neglect  to  challenffe  only  oonnts  one  npon 
the  number  of  cnallenffet  allowed  him. 
Fomtahi  t.  West,  92  D.  406. 

29.  Time  to  interpose  ehaU«iigo«.  — 
It  is  too  late  after  verdict  in  a  civil  ease  to 
object  to  the  jnry  on  the  ground  that  they 
have  not  been  regularly  summoned  on  the 
venire,  or  as  talesman  from  the  by-standers, 
or  because  the  venire  fadeu  had  not  been 
regularly  drawn  from  tiie  box.  Shotwell  v. 
HambUn,  65  D.  83. 

80.  Waiver  for  challenges.— Where, 
at  the  trial  of  an  action  against  an  insur- 
ance company,  it  appeared  that  the  sheriff, 
who  had  returned  a  talesman  to  serve  on 
tiie  jury,  was  a  stockholder  in  such  com- 
pany, and  tiiis  was  known  to  plaintiff's 
counsel  soon  i^r  the  trial  began,  but  no 
obiection  was  made  until  some  time  after, 
tills  was  held  to  amount  to  a  waiver  of  any 
ezoeption  to  the  competency  of  such  juror. 
OrrA  V.  C<m.  In$.  Oo.,  32  D.  271. 

Where  a  bank  is  plaintifl^  the  fact  that  a 
hiror  is  the  father  of  a  director  thereof  is  a 
legal  ground  of  principal  challenge,  but  ob- 
jection to  him  may  be  waived  by  the  oppos- 
ing party,  and  is  waived  by  his  not  making, 
at  the  proper  time,  even  the  ordinary  in- 
Quiries  respecting  the  qualifications  oi  the 
juror.    QuindHMug  Bank  v.  Leavens,  50  D.  272. 

81.  The  proper  number  of  Jurors. 
—That  a  jnry  consisted  of  thirteen  per* 
vena,  in  attmnpsU,  is  no  ground  of  error. 
TiOman  v.  AUUa,  43  D.  620. 

8S.  Struck  Juries.  —  The  court  is  not 
required  to  be  active  in  assigning  a  struck 
jury,  and  is  not  bound  to  grant  one  on  de- 
mand of  the  parties,  nnless  such  demand  be 
made  before  the  organisation  of  the  jury  is 
sommenced.  McArilmr  t»  Canie*$  Adin'r, 
*;0D.  029. 

V.  Ck)NDucnNo  THB  Trial. 
1.   In  OeneraL 

88.  Qualifloations  and  powers  of  the 
Judge. — The  rules  of  court  may,  in  a 
proper  case,  be  suspended  by  the  judge  pre- 
siding at  a  trial,  in  the  exercise  of  his  dis- 
cretion. Eastman  v.  Amoaheag  ^g,  Co.,  82 
D.  201. 

In  all  motions  arising  during  the  progress 
of  a  trial,  the  court  may  act  on  personal 
knowledge  in  regard  to  things  which  in 
their  nature  are  oetter  known  by  it  than 
thev  ooold  be  byothers.  Table  Mountain  O. 
S  8.  M.  Co.  V.  "Waller's  etc  Co.,  07  D.  626. 

84.  What  questions  are  before  the 
oouri. — Questions  in  no  wise    connected 


with    the  issue  at  trial  cannot    be  tried. 
Sidensparker  v.  Sidensparher,  83  D.  627. 

85.  Election  between  counts. —The 
refusal  of  a  judge  to  require  the  plaintiff  to 
elect  on  which  of  two  counts  in  slander,  for 
the  same  cause  of  action^  he  will  proceed  on 
the  trial,  is  not  a  ground  of  exception. 
Shem  V.  Van  Deusen,  77  D.  877. 

86.  Motion  to  amend.  —  Under  an  act 
allowing  an  amendment  "on"  the  trisJ, 
plaintiff  may  amend  his  declaration  during 
the  argument  Franklin  Fire  las,  Co.  ▼• 
Flndlay^  87  D.  430. 

A  motion  to  amend  after  defendant's 
motion  for  nonsuit  does  not  come  too  late. 
A.  motion  to  amend  is  always  in  time  when 
It  immediately  follows  the  objection  to  the 
sufficiency  of  the  complaint  or  an»wer« 
Valencia  v.  Couch,  01  D.  689. 

87.  The  right  to  open  and  closer 
generally.— The  affirmative  rests  on  the 
plaintiff  in  contemplation  of  the  law.  Ben' 
Jta7n  V.  Eowe,  66  D.  342.  And  the  party  hold* 
ing;  the  affirmative  has  the  right  to  open 
and  close  the  argument  to  the  jury.  The 
strict  rule  on  this  subject  is  for  the  party 
holding  the  affirmative  to  open  his  case,  stat* 
inff  and  maiutaininff  his  several  points  by 
reference  to  such  evidence  as  tends  to  sustain 
them,  together  with  the  points  of  law  and  a 
reference  to  the  authorities;  then  for  the 
other  side  to  answer,  and  illustrate  and  es* 
tablish  his  defense,  combating  the  positions 
assumed  bjr  his  adversary,  and  assuming 
others  of  hie  own;  and  siterward  for  the 
party  holding  the  sffirmative  simply  to  reply 
to  what  has  been  said  on  the  other  side^ 
confining  himself  strictly  in  his  reply  to 
what  has  been  nrffcd  by  his  opponent. 
But  this  rule  is  not  uways  observed  in  prac> 
tice,  and  a  departure  from  it  can  hardly  be 
assigned  for  error.  Matters  of  this  kind  are 
generally  under  the  control  of  the  judge,  and 
rest  mamly  in  his  sound  discretion,  and  nn* 
less  it  is  clear  that  he  has  abused  that  discre- 
tion, the  fact  that  he  may  have  made  a 
mistake  affords  no  ffronnd  for  reversiuss  the 
judgment  MarshaU  v.  Am,  3ax  Co.,  73  D. 
381. 

In  an  action  for  libel«  the  plaintiff  holds 
the  affirmative,  although  defendant,  in  bis 
answer,  admits  signing  the  alleged  libelous 

Sablication,  but  denies  all  malice,  amount  of 
amage,  and  intentional  publication.    Fouu- 
tain  V.  West,  92  D.  406. 

Where  plaintiff  files  an  admission  and 
avoidance  of  facts  pleaded  by  defendant,  or 
where  the  state  of  the  pleadings  and  admi»« 
sions  is  such  that  he  is  not  entitled  to  recov- 
er without  the  introduction  of  evidence,  the 
burden  of  proof  is  deemed  to  be  upon  the 
plain tifl^  and  he  will  be  entitled  to  open  and 
close  the  trial  Viels  r,  Oemiania  Ins,  Co,, 
96  D.  83. 

38.  When  defendant  may  open  and 
dosa.  — The  defendant  is  entitled  to  the 
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opening  mnd  olosing  before  the  Juy  oil  a  trial 
of  a  writ  of  right  apon  the  miie  joined  on 
the  mere  right.  Overtom  t.  l}avi§imt  ^  ^* 
644. 

Where  the  answer  af  defendant^  la  ms 
action  upon  a  policy  of  fire  insnrance,  admits 
the  loss,  and  sets  np  matter  in  ayoidanoa  of 
plaintiff's  right  to  recover,  the  bnrden  of 
proof  is  upon  defendant,  with  the  conseqaent 
right  of  opening  and  closing  at  the  triaL 
Vtele  ▼.  Oermania  Im,  CSx,  96  D.  83. 

39.  Tli9  counsel's  address  to  tlie 
Jury,  generally.  —  Connsel  shonld  not  be 
permitted  to  read  law  to  the  jury  in  civil 
cases.  It  is  the  duty  of  the  coart  to  in- 
struct the  jury  as  to  what  the  law  applicable 
to  the  case  is,  and  the  duty  of  the  jury  to 
receive  the  law  as  it  is  given,  and  apply  it  to 
the  facts  of  the  case.  Tuller  ▼.  Talboi,  76 
D.  695;  Fhanix  Ins.  Co.  ▼.  Allen,  S3  D.  750. 

In  arffument  to  the  jnry  counsel  cannot 
read  and  comment  on  matter  not  in  evidence, 
irrelevant  and  prejudicial.  Unkm  Ceni.  L^t 
lfi%.  Co,  T.  Cheever^  38  R.  573. 

The  plaintiff's  counsel  may  not  comment 
to  the  jury  upon  the  discrepancy  betwven 
the  origintJ  and  the  amended  answer,  and 
argue  therefrom  that  the  defense  is  Hotitious. 
Ta/i  ▼.  FUk€,  54  R.  459. 

40.  Abusesof  the  right  of  arguments 
—  Irrelevant  evidence  read  to  the  jury  on 
the  promise  of  counsel  that  he  will  follow  it 
up  so  as  to  make  it  relevant,  must  not^  when 
not  so  followed  np,  be  argued  npon  by  conn- 
eel,  nor  given  to  the  jury  for  consideration. 
StewaH  v.  Euntingdom  BafJ^  14  D.  628. 

An  argument  of  oonnsel  may  bo  arrested 
by  the  court  where  there  is  no  evidence  to 
support  the  argumenti  Dealer  v.  Btvwiu  71 
D.  153. 

Where  oonnsel  having  the  last  argument 
|>er8ist,  against  objection,  in  arsuing  to  the 
jnry  upon  facts  pei-tinent  to  the  ii«suOb  but 
not  in  evidence,  or  in  appealing  to  preju- 
dices forei{rn  to  the  case  m  evidence,  a  new 
trial  may  DO  granted  therefor.  Btvton  ▼. 
Stnntford,  28  B.  582. 

U^n  the  trial  of  an  action  at  nfsi  prhu, 
the  judge  suffered  counsel  in  opening  the 
ease  to  read,  against  objection,  papeirs  not 
admissible  in  evidence,  and  which  were  not 
afterward  offered  in  evidence.  £r^U»  1.  That 
this  was  such  an  abuse  of  discretion  as  to  re- 
quire the  granting  of  a  new  trial;  2.  That 
Uie  error  was  not  cured  by  a  subsequent  in- 
struction to  the  jury  to  disr«)gard  each 
papers.    Scripva  v.  BeiUy,  24  B.  575. 

It  is  not  within  the  privilege  of  counsel  in 
argument  to  a  jury  to  use  language  calculated 
to  humiliate  and  degrade  the  opposite  party 
in  the  eyes  of  the  jury  and  by-standers,  par- 
ticularly when  he  has  not  been  impeached; 
and  where,  on  the  trial,  a  witness  for  plain- 
tiff had  been  impeached  by  the  testimony  of 
defendant,  and  plaintiff's  counsel  said,  in  ad- 
dressing the  jory,  "  that  no  man  who  lived 


in  defendant's  neighborhood  eonld  have  any« 
thing  but  a  bad  character;  that  defendant 
polluted  everything  near  him  or  that  he 
touched;  that  he  was  like  the  upas  trees, 
shedding  peetilenoe  and  corruption  all 
around,  —  AeU,  that  the  defendant  was  eui* 
titled  te  a  new  trial  Coble  v.  Coble,  28  B. 
338. 

On  the  trial  of  an  action  against  B.,  the 
president  of  a  corporation,  for  supplies  fnr* 
nished  the  company,  his  attorney  offered 
evidence  that  the  secretary  of  the  company 
had  embessled  its  funds  and  appropriated 
its  property.  This  was  excluded.  In  argu- 
ment to  the  Jury  he  treated  the  matter  as 
proved,  and  oommented  on  it.  Helfl,  error 
for  which  a  new  trial  must  be  granted* 
CUcrl  md  Paper  Co,  v.  Banks,  48  B.  334. 

2.  PuUing  in  the  Evidence. 

41.  General  rules  as  to  admissibility 
of  evldonce. -*To  sustain  an  objection  to 
evidence  merely  on  the  ground  of  irrele- 
vancy, it  should  appear  to  be  so  beyond  all 
donbtt  for  if  its  competency  be  doubtful,  it 
^ould  be  admitted,  leaving  its  weight  to  be 
determined  by  the  jury.  Shannon  v.  Kimnif^ 
10  D.  705. 

Defendant's  evidence  may  entitle  plaintiff 
to  judgment  when  his  o¥m  does  not.  •/acib- 
sofs  V.  Town,  15  D.  405. 

If,  at  the  taking  of  a  deposition,  the  ad^ 
verse  party  interrogates  a  witness  touching 
his  interest  in  the  suit,  this  is  an  election  of 
the  mode  of  proof,  and  none  other  can  be 
resorted  to  at  the  trial.  King  v.  Uplon,  16 
D.  2G6. 

Where^  in  auumpsU  by  J.,  a  subcontrao- 
tor,  against  W.,  a  contractor  for  carrying  the 
United  States  mail,  to  recover  J.  a  proportion 
of  the  ooinpensation  received  for  the  ser- 
vices rendered,  a  letter  of  the  postmaster* 
general  is  read  in  evidence  by  the  defendant^ 
without  objuotion,  to  prove  defaults  com- 
mitted by  the  plaintiff  in  the  execution  of 
that  part  of  the  contract  which  was  underlet 
to  him,  a  certificate  of  the  postmaster-gen- 
eral, shuwing  the  times  and  places  of  the 
defaults  in  &e  eontraot  is  inaduiiasible  on ' 
plaintiJTs  behalf  against  defendant's  objeo- 
tion.     WHkix^n  T.  JeU,  30  D.  493. 

The  court  cannot  reject  proof  of  a  fact  as 
immaterial,  if  the  question  as  to  whether  it 
is  immaterial  or  not  depends  upon  proof  of 
another  fact*  The  proper  course  in  such  a 
case  is  to  submit  the  proof  of  both  facts  to 
the  jur^.    Z>ay  v.  Shaiji,  84  D.  509. 

The  improper  admission  of  a  record  copy 
of  an  instrument,  the  original  of  which  is  in 
the  possession  of  the  party  offering  it»  is  cured 
by  the  subsequent  production  of  theoriginaL 
Hw't  V.  Chegg,  30  D.  IGG. 

Evidence  nci  read  in  the  hearing  of  the 
jury  is  not  evidence  properly  before  them. 
The  opposite  party  has  the  right  to  insist 
that  sadh  portions  of  booksand  papers  as  are 
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relied  on  most  be  read  to  the  jury.  Duit  r. 
a  N.  Co.,  44  D.  472. 

Rnlee  of  evidence  where  aoTenJ  Mtioiis 
are  tried  together  are  the  same  as  if  they 
were  tried  separately,  all  competent  evidence 
in  each  action  being  admissible,  thoagh  not 
competent  in  all  the  aetiona.  JBvufoU  r, 
Thompson,  60  D.  799. 

It  16  not  error  to  admit  evidence  which 
may  be  made  oompetent  by  the  introdnotton 
«f  snbseonent  testmiony.  ffamUfon  v.  Am- 
Mers,54l).  609. 

Evidenoe  admissible  against  one  only  of 
two  parties  sued  cannot  be  excluded  by 
the  otlier,  but  if  he  desires  it  limited, 
he  must  ask  an  instruction  to  be  giver  to 
the  jary  relieving  him  from  its  efifects.  Cfood- 
man  ▼.  Walker,  68  D.  134. 

Error  iU  introducing  secondary  evidence 
is  corrected  and  overcome  by  the  subsequent 
introduction  of  primary  evidence  to  the 
same  point.  Loaeridge  v.  BaUwm,  70  D. 
386. 

Plaintiff  may  avail  himself  of  proof  sup- 
plied by  defendant,  to  establish  a  given  fact 
essential  to  his  case,  bat  which  he  omitted 
to  prove  before  dosing  his  evidence.  Duhkr 
T.  Been,  83  D.  274. 

The  trial  court  may  exercise  reasonable 
discretion  in  applying  or  relaxing  rules  for 
introduction  of  testimony,  according  to  cir- 
eumstances  apparent  only  to  the  court  itself, 
and  a  strict  uniformity,  at  all  times,  is  not 
to  be  expected.    Ruayan  v.  Prke,  86  D.  469. 

I)efenaant  who  has  not  been  called  upon 
to  state  whether  he  expected  to  prove  all  the 
iMts  essential  to  his  defense  should  not  be 

Srevented  from  testifying  because  his  offer 
oes  not  embrace  every  fact  necessary  to 
establish  it    Tyler  v.  Qrmn,  87  D.  130. 

The  fact  that  illegal  testimony  has  been 
permitted  to  go  to  the  jury  without  objection 
u  not  a  eround  for  allowing  other  testi- 
mony, inadmissible  under  the  rules  of  evi- 
dence, to  be  given  when  objection  thereto  is 
made.  HiggiM  v.  CariUm,  92  D.  666;  WU^ 
kinson  v.  JeU,  30  D.  493. 
Testimony  ruled  out  by  the  court  for  one 

gurpose,  but  admitted  for  another,  can  only 
e  considered  by  the  juiy  for  the  purpoae 
for  which  it  was  received.  Macdougcul  v, 
Maauire,  95  D.  98. 

The  admission  of  improper  evidence, 
clearly  calculated  to  arouse  the  sympathy 
of  the  jury  and  influence  the  verdict,  is  not 
cured  by  striking  it  out.  €fu(f  etc  B^y  Co. 
V.  Levy,  46  B.  269. 

42.  Offers  of  proo(  and  how  made. 
—  Evidenoe  offered  at  an  improper  time, 
though  not  incompetent  in  itselt,  may  be 
rejected,  and  it  wul  not  be  error.  IrUh  v. 
Brmth,  11  D.  648. 

Where  the  court  does  not  clearly  see  that 
a  fact  is  entirely  foreign  to  the  issue,  and 
cannot  be  connected  with  it  by  evidence 
ef  other  faota^  il  la  the  praotioe  to  ad^| 
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mit  proof  of  it  upon  the  assurance  of  the 
oonnsel  offering  it  that  it  will  turn  out  to  be 
pertinent  and  materiaL  DamM  v.  CUmHL 
26  D.  282. 

A  statement  by  oonnsel  of  what  they  ex- 
pect to  prove,  in  reply  to  a  statement  on 
the  other  side,  is  not  a  sufficient  foundation 
for  the  introduction  of  adverae  evidence 
otherwise  inadmissible.    lb. 

An  offer  of  evidence  should  specify  the 
pupose  for  which  it  is  offered.  Carehad' 
den  V.  Poorman,  36  D.  145. 

A  partv  offering  evidence  apparently  un- 
connected with  the  issue,  if  it  is  opposed^ 
should  show  its  oonuection  with  other  facts^ 
either  in  evidence  or  intended  to  be  given; 
otherwise  the  court  may  lawfully  reject  it. 
Crenahaw  v.  Davenport,  41  D.  56. 

Testimony  inadmissible  for  the  purpose 
for  which  it  is  offered  must  be  rejected  by 
the  court,  whether  it  be  inadmissible  for 
the  reason  assigned  or  not.  Budd  v.  Brooke, 
43  D.  321. 

niesal  testimony  should  be  rejected  whea 
offered,  and  not  admitted,  subject  to  subse* 
quent  exclusion,  when  the  court  charges  the 
jury.    MeCurry  v.  Hooper,  46  D.  280. 

The  court  is  not  bound  to  separate  legal 
from  illegal  evidence  when  both  ara  offered 
together  and  as  a  whole;  and  if  the  party 
offering  it  does  not  separate  the  legal  from 
the  illegal  testimony,  the  whole  may  be  re- 
jected.   West  V.  KeUy,  54  D.  192. 

43.  Admissibility  of  evidenoe  under 
partioalar  pleadings.  —  A  party  is  bound 
by  the  effect  of  evidence  which,  without  op- 
position, he  permits  to  be  adduced,  contrary 
to  or  beyond  the  allegations  contained  ia 
the  pleadings,  ffennen  v.  OUman,  96  D. 
896. 

44.  Bnle  that  where  part  of  a 
transaction,  conversation,  or  doca- 
ment  has  been  introduced  by  one  side^ 
the  other  is  entitled  to  the  whole  of 
it.* — When  part  of  a  conversation  or  decla- 
ration is  introduced  in  evidence  by  one  party, 
the  other  has  a  right  to  call  for  uie  whole  of 
it.  Neleon  v.  Ivereon,  60  D.  442;  Harriaon 
V.  Laverty,  13  D.  283;  Cordon  v.  Preeton,  26 
D.  76;  provided  it  relates  to  the  subject- 
matter  of  the  suit  WiUkam  v.  Keyeer,  89 
D.  243.  Thus  where  the  plaintiff;  to  show 
that  his  property  had  been  applied  to  the 
defendants  use  m  payment  of  a  note  made 
by  the  defendant  and  indorsed  by  the  plain- 
W,  proved  that  the  defendant  pointed  out 
the  property  to  the  sheri£^  and  dMlared  thai 
it  was  plaintiff's,  it  was  held  that  the  de* 
fendant  waa  entitled  to  prove  his  statement 
in  the  same  oonveraation  tiiat  the  note  was 
the  plaintiff*s  debt,  and  he  was  to  pay  it 
Route  V.  WhUed,  82  D.  387.  But  he  is  not 
entitled  to  prove  other  conversations  with 


*  Conversation,  admission  of  part,  when  en> 
titles  balance  to  be  admitted,  see  notSb  82 1>.  M»- 


M& 


TBIAU  ▼>  & 


Vor  Iiid«s  t»  ITolM  te 

the  same  pftrtiea,  aboat  tfa*  Mune  time, 
qualifying  or  ezpUuning  tlM  oonreraatioa 
which  is  in  imwnaaj  against  him.  ffaieh 
▼.  PoUer,  43 1>.  88. 

Where  the  defendant  offered  an  answer 
in  chancery  in  evidence,  and  read  a  part  of 
it  and  of  the  exhibits,  oooMnting  that  the 
plalntiflF  might  read  tiie  whole,  the  latter 
may,  at  any  'tage  of  his  argument^  refer  to 
and  read  any  and  all  of  the  answer  and  ex- 
hibits.    Bumpaaa  ▼.  WM,  18  D.  34. 

A  paper  o£rered  in  evidence  by  one  party, 
for  a  smgle  purpose,  may  be  offered  in  its 
entirety  by  the  adverse  party,  without  proof 
of  its  genuineness.  Towig  ▼.  8iaU  Baik^  39 
D.  322. 

Plaintiff  unnecessarily  iutroduced  in  evi- 
dence certain  affidavits  used  to  procure  a 
fudgment,  together  with  such  judgment, 
tor  the  purpose  of  showing  his  discharge  in 
insolvency.  The  affidavits  showed  the  judg- 
ment to  be  void.  Held,  that  he  was  bound 
by  his  evidence;  that  he  could  not  claim  the 
benefit  of  such  part  as  was  favorable  to  his 
case,  and  ignore  mch  as  was  prejudiciaL 
UUman  v.  Lum,  83  D.  783. 

A  defendant  has  no  right  to  use  other  parts 
of  an  answer  as  evidence  for  himself,  from  the 
fact  that  a  portion  of  the  answer  is  read  as 
evidence  by  the  plaintiff;  although  he  may 
have  the  right  to  read  portions  affecting  the 
sense,  or  explaining  the  portions  read.  Uunn 
r.  ToddU  64  D.  231. 

45.  The  order  of  prool  —  Rules  of  the 
court  respecting  the  closing  of  proofs  and 
the  publication  of  testimony  stated.  Murray 
r.  Hay,  43  D.  773. 

A  rule  adopted  by  a  trial  court,  requiring 
all  the  evidence  to  be  offered  in  a  case  be- 
f<»e  any  question  of  law  is  raised,  excepting 
objections  to  testimony,  is  a  proper  rule, 
and  no  one  will  he  heard  to  complain  that  be 
has  been  injured  because  of  the  court's  ad- 
herence thereto.    OisC  v.  Drahely,  41  D.  426. 

Any  relaxation  of  a  rule  that  all  evidence 
In  support  of  the  affirmative  of  an  issue  must 
be  given  in  the  first  instance  is  but  an  ap- 
peal to  the  sound  discretion  of  the  court  m 
which  the  issue  is  tried*  and  is  not  review- 
able on  error.     Orakam  v.  Dama,  62  D.  266. 

The  party  on  whom  rests  the  burden  of 
proving  any  fact  must  first  proceed  with 
evidence  for  that  purpose,  and  if  no  testi- 
mony is  given  tending  to  disprove  the  fact 
thus  sought  to  be  established,  no  further 
testimony  will  be  received  upon  that  point. 
Pkkfffy  ▼.  Washburn,  16  D.  676. 

Where  a  case  involviujg  questions  both  of 
law  and  of  equity  is  tried  without  a  jury, 
the  mor9  regular  and  orderly  practice  is  to 
first  dispose  of  the  equitable  branch  of  the 
ease.    Jf orfjii  r.  Zdlerbach,  99  D.  365. 

Where  an  instrument  under  seal  purports 
to  have  been  executed  by  an  attorney,  and 
the  authority  of  the  attorney  is  disputed, 
before  the  instrument  goes  to  the  jury  the 
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letter  of  attorney  must  be  produced  to  the 
courts  who  are  to  judge  of  its  competency. 
But  in  simple  oontracts,  where  the  sgent's 
aathority  may  be  proved  by  parol,  the  fact 
of  sifping  and  the  power  to  sign  are  both 
questions  for  the  jury,  and  the  order  in 
which  they  shall  be  proved  is  immaterial. 
Bhurmm  v.  Prondenee  Hai  Mfg,  CSek,  7  D« 
66. 

46.  Personal  examination.  —  In  an 
action  for  personal  injm*ies,  the  court  may, 
at  the  trial,  compel  the  plaintiff  to  submit  to 
a  surgicfld  examination.  WhiU  v.  MikooMikee 
City  B*y  Co.,  60  R.  154;  or  in  its  discretion 
may  refuse  to  compel  the  plaintiff  to  submit 
to  a  surgical  examination.  Shepard  v.  Jf  it- 
sotin  Pae,  ^y  Co,,  65  R.  390. 

In  an  action  of  damages  for  permanent 
injury  to  the  eyes,  the  plaintiff  having  testi- 
fied, and  no  medical  expert  having  testi- 
fied, the  court  may  order  the  plaintiff  to 
submit  to  an  examination  by  a  competent 
expert.  AtcUscm  etc,  Jfy  Co.  v.  Tfud,  44  R. 
659. 

On  the  trial  (if  an  action  of  damages  for  a 
personal  injury,  tuo  court  may  refuse  to 
order  the  plaintiff  to  submit  to  a  physical 
examination  by  the  defendant's  medicsl  wit- 
nesses, in  private,  it  not  appearing  to  be 
necessary,  and  the  plaintiff  having  already 
submitted  to  an  examination  by  such  wit- 
nesses in  the  presence  of  the  jnry.  Sioux 
dtu  etc  R.  R.  Co.  T.  FHnlayson,  49  R.  724. 

On  the  trial  of  an  action  for  personal  inju- 
ries, the  uncontradicted  proof  showing  that 
since  receiving  them  the  plaintiff  walked 
lame,  the  court  commits  no  error  in  refusing 
to  compel  him  to  walk  across  the  court-room 
in  presence  of  the  jury.  Hayield  v.  8L  Paul 
A  D.  R.  R.  Co.,  53  R.  14. 

Where  a  plaintiff  in  an  action  for  personal 
injuries  alleges  that  they  are  permanent,  the 
defendant  is  entitled,  as  a  matter  of  right,  to 
have  a  surgical  examination.  But  where  the 
evidence  of  experts  is  already  abundant,  the 
court  may  refuse  the  examination,  subject  to 
review  in  case  of  abuse.  Sibley  v.  Smith,  66 
R.  584. 

47.  View  by  jnry.*  —  A  statutory  re- 
quirement that  no  one  shall  speak  to  the 
jury  on  the  subject  of  trial  should  be  care- 
fully observed  on  the  inspection  by  the  jury 
of  tiie  property  in  dispute.  And  where,  in 
violation  of  this  requirement,  a  witness  for 
the  prevailing  party  was  present  and  made 
a  remark  bearing  on  the  case,  which  part  of 
the  jurors  heard,  and  the  verdict  seemed  to 
be  rounded  upon  a  theory  suggested  by  the 
remark,  the  judgment  was  reversed.  Shrwin 
V.  Btdla,,92D.  341. 

48.  Evidence  in  rebuttaL  —  Evidence, 
to  be  rebutting,  must  apply  directly  to  the 
matter  in  controversy,  should  disprove  the 
particular  facts  attempted  to  be  shown  by 

*  Inspection  by  court  or  jurv  of  propeitj  OK 
place  in  dispute,  see  note,  92 1>.  U^^4L 
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Ifae  otii«r  lido,  «ad  must  not  introdnoo  now 
mattor.    IVye  v.  LeighUm^  53  D.  231. 

Bvidenoo  of  plaintiff's  intompomte  haY>its 
U  admisaiblo  to  robnt  tho  oridonoe  that 
plaintiff  is  a  skiUfnl  workman.  Cwmnihig$ 
V.  NicholB,  38  D.  601. 

Where  parol  oTidanoe  of  ponenion  by  a 
grantee,  nndor  hit  deed  from  a  grantor 
whose  deed  was  not  proved  to  bo  l^ally  ez- 
eoated,  has  been  admitted  to  proTo  posses* 
■ion  nnder  the  former  deed,  sufficient  to 
admit  it  in  evidence,  it  is  error  to  ozolnde 
defendant's  evidence  to  rebnt  and  disprove 
said  parol  ovidenoOi  8hank$  v.  LoACoster.  M 
D.  108. 

Bvidenoo  to  show  that  plaintiff's  testate 
held  a  note  as  agent,  and  not  as  owner*  may 
be  rebutted  by  evidence  of  the  state  of  the 
accounts  and  money  transactions  between 
such  party  and  his  indorsor.  Burht  t.  AUen, 
61  D.  642. 

Evidence  in  rebuttal  is  admissible,  on  d»- 
fendant*s  part^  to  the  effect  that  on  a  former 
hearing  ox  the  case,  a  witness  for  the  plain* 
aS^  to  prove  the  genninenees  of  a  paper, 
tei^ified  that  she  saw  the  defendant  sign  it» 
where  the  witness  on  the  present  hearing 
testifies  in  what  room  he  signed  it,  and  that 
"he  stood  by  the  secretary,  and  stooj^d 
over  to  sign  it,"  without  expressly  stating 
that  he  was  seen  to  sim  it»  beoaose  if  there 
is  an  essential  contracuotion  the  defendant 
is  entitled  to  the  benefit  of  it,  and  if  then  is 
none,  the  plaintiff  is  not  injured.  Tram  v. 
Bnmmt  82  D.  540. 

49,  in  reply.  —  Plaintiff's  evidence 

In  reply  may  be  received  or  not^  in  the  dis- 
cretion of  the  presiding  judge.  Athworihv, 
KUlridge,  59  D.  178;  OnaUOl  T.  Rtatn,  05  D. 
<695. 

A  party  npon  whom  the  affirmative  of  the 
issue  devolves  is  bound  to  give  all  his  evi- 
deuce  in  support  of  the  issue  in  the  first  in- 
stance; and  he  can  only  give  such  evidence 
in  reply  as  tends  to  answer  the  new  matter 
introduced  by  his  adversary.  Oraham  v. 
JkuiB,  62  D.  286. 

60.  Opening:  catue  after  parties  haye 
rested.  —  A  retusal  to  admit  urelevsnt  tes- 
timony after  a  party  has  closed  his  case  is 
not  erroneous.  G'reer  v.  CaldweU,  58  D. 
653. 

It  ii  discretionary  with  the  court  to  allow 
plaintiff  to  introduce  evidence  after  motion 
for  noQsait.    Maif  v.  Hanson,  63  D.  135. 

Where  the  answer,  in  an  action  for  the 
wrongful  diversion  of  water,  sets  up  more 
than  kve  years*  continuous  adverse  posses- 
sion in  the  defendant^  and  the  plaintiff  be* 
fMO  resting  introduces  evidence  tending  to 
show  his  possession  during  the  five  years, 
and  the  defendant  then  introduces  evidence 
to  sustain  the  answer,  the  plaintiff  may,  if 
he  does  not  wish  to  rely  upon  the  proof  al- 
ready offered  by  him  upon  the  same  points, 
piednoe  evidence  tending  to  show  that  the 
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ih«  other  dde,  u&d  mnit  not  introdnoo  now 
matter.    Faj/e  t.  LdghUm,  63  D.  231. 

Bvidenoe  of  plaintiff's  intemperftte  habits 
b  admiuible  to  rebnt  the  evidenoe  that 
plaintiff  is  a  skillfnl  workman,  Cummmg$ 
▼.  Nichols,  38  D.  SOL 

Where  parol  evidence  of  ponession  by  a 
grantee,  under  his  deed  from  a  grantor 
whose  deed  was  not  proved  to  be  legally  ex« 
eonted,  has  been  admitted  to  prove  posses- 
sion under  the  former  deed,  sufficient  to 
admit  it  in  evidence,  it  is  error  to  exclude 
defendant's  evidence  to  rebut  and  disprove 
said  parol  evidenoe.  Shani$  v.  LancoMUr^  60 
D.  106. 

Bvidenoe  to  show  that  plaintiff's  testate 
held  a  note  as  agent,  and  not  as  owner,  may 
be  rebutted  by  evidence  of  the  state  of  the 
accounts  and  money  transactions  between 
such  party  and  his  indorser.  Bwht  v.  AUen^ 
61  D.  642. 

Evidence  in  rebuttal  Is  admissible,  on  da> 
fendant*s  part^  to  the  effect  that  on  a  former 
hearing  of  the  case,  a  witness  for  the  plain- 
tiff to  prove  the  genuineness  of  a  paper, 
testified  that  she  saw  the  defendant  sign  it, 
where  the  witness  on  the  present  hearing 
testifies  in  what  room  he  signed  it^  and  that 
"he  stood  by  the  secrotary,  and  stoo^d 
over  to  sign  it,"  without  expressly  stating 
that  be  was  seen  to  sign  it^  because  if  there 
is  an  easential  contradiction  the  defendant 
is  entitled  to  the  benefit  of  it,  and  if  then  is 
none,  the  pUintiff  Is  not  injured.  Travk  v. 
^roiffN,  82 1>.  640. 

49.  in  reply.  ^  Plaintifrs  evidence 

in  reply  may  be  received  or  noti  in  the  dis* 
«rotion  of  the  presiding  judge.  Aslwaorth  v. 
KiUridge.  60  D.  178;  OnHaU  t.  Beam,  06  O. 

<605. 

A  party  upon  whom  the  affirmative  of  the 
)issue  devolves  is  bound  to  give  all  his  evi- 
dence in  support  of  the  iBsue  in  the  first  in- 
stance; and  he  can  only  give  such  evidence 
in  reply  as  tends  to  answer  the  new  matter 
introduced  by  his  adversary.  Oraham  v. 
Davit,  62  D.  286.  ^  ^     ^ 

60.  Opening  cause  alter  parties  have 
rested.  — A  retusal  to  admit  irrelevant  tes- 
timony after  a  party  has  dosed  his  case  is 
not  erroneous.     Oreer  v.  Caldweli,  68  D, 

663. 

It  is  discretionary  with  the  court  to  allow 
plaintiff  to  introduce  evidence  after  motion 
for  noosntt.    Maff  v.  JTafUon,  63  D.  136. 

Where  the  answer,  in  an  action  for  the 
wrongful  diversion  of  water,  sets  up  more 
than  five  years*  continuous  adverse  posses- 
sion in  the  defendant,  and  the  plaintiff  be- 
fore resting  introduces  evidence  tending  to 
show  his  possession  during  the  five  years, 
and  the  defendant  then  introduces  evidence 
to  sustain  the  answer,  the  plaintiff  may,  if 
he  does  not  wish  to  rely  upon  the  proof  al- 
ready offered  by  him  upon  the  same  points, 
niodaoe  evidence  tending  to  show  that  the 


defendant's  enjoyment  of  his  asserted  right 
had  not  been  continuous  or  uninterrupted 
or  adverse.  Such  evidence  is  not  in  rebuttal, 
but  is  a  part  of  the  plaintiff's  original  case, 
and  is  adnussible  only  in  tiie  disieretion  of 
the  courts  and  for  the  furtherance  of  justice. 
He  has  no  right,  for  such  a  purj^e^  to  enter 
upon  his  original  case  and  agam  prove  the 
same  facts  tliat  were  proved  by  him  in  his 
openingi  Uniom  Water  (h>  t.  Crary,  86  D. 
145. 

Plaintiff's  witnesses  cannot  be  re-exam- 
ined by  him  after  he  has  closed  and  defend- 
ant has  introduced  his  evidence,  except  ia 
the  discretion  of  the  courti  whero  the  issue 
between  the  parties  is  a  contest  between 
them  as  to  which  had  the  better  right  to  a 
watercourse  founded  on  prior  possession  and 
continued  user,  and  the  object  of  the  offer 
is,  in  substance,  to  prove  tiie  same  facts^  per* 
haps  moro  in  detail,  that  those  witnesses  nad 
testified  to  in  chief  for  the  plaintiff.    Ik 

Where  plaintiff  in  an  action  oo  a  contract 
against  a  manied  woman  which  fails  to 
disclose  her  coverture,  inadvertently  omits 
to  introduce  evidence  constituting  his  reply 
to  the  plea  of  oovertnre*  he  majr  be  per- 
mitted, m  the  court's  discretion,  to  introduce 
it  after  the  argument  of  one  of  defendant's 
connsel  has  doaed.  McChrmiek  v.  Solbrook, 
02  D.  400. 

61.  Oompellingr  produetioiL  of  books 
and  papers.  —A  contract  referred  to  by  a 
witness  in  his  deposition  need  not  be  pro- 
duced if  the  inteiTogatories  do  not  call  for 
its  terms  or  mention  the  eontraet.  Hooktr 
V.  Eagk  Bank,  86  0.  351. 

Documents,  testified  in  a  deposition  to 
have  been  seen  by  a  witnesi^  need  not  be  pro- 
duoed,  where  the  evidence  shows  tiiat  they 
were  left  in  the  hands  of  the  adverse  party* 
giving  rise  to  the  presumption  that  the/ 
wero  at  the  time  in  his  custody.    76. 

62.  Withdrawal  of  eTidenoe.^A 
party  who  has  offered  testimony  which  the 
court  has  admitted  against  objection  by  the 
opposite  party  may  afterwards,  and  liefore 
instructions  are  asked  for,  and  before  the 
cause  has  been  arffued  by  counsel,  ask  to 
have  the  same  withdrawn  from  the  consider- 
ation of  the  jury,  and  the  court  may  allow 
its  withdrawal    Boone  v.  PwnOl,  02  D.  713. 

3.   Objectiona  and  Exceptiont, 

68.  The  proper  time  to  otject,  gen« 

erally.— >  A  failure  to  object  at  the  time  to  a 
ruling  admitting  testimony  provisionally,  and 
reserving  objection  to  its  competency  tUl  the 
evidence  is  dosed,  if  the  judge  ultimately 
directs  the  jury  to  di^^gard  the  testimony, 
precludes  the  party  from  objecting  that  it 
should  have  been  excluded  when  offered. 
McKnight  v.  Dunhp,  66  D.  370. 

An  exception  comes  too  late,  or  must  be 
regarded  as  waived,  when  taken  to  a  paper 
offered  as  evidence  because  it  purports  to  be 
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*  ooDj,  and  not  the  original,  mioh  paper  har* 
inff  been  received  aa  oridenoe  without  any 
oaU  being  mad*  for  tiia  original,  or  any  ob* 
jeotion  auide  that  the  paper  waa  but  a  copy. 
laege  t.  BcsaiemB,  76  D.  188. 

It  is  competent  to  nrge  for  the  first  time 
OQ  the  argument  that  the  record  of  a  judg* 
nent  has  not  been  eetabliahed;  if  an  obieo* 
tion  goes  merely  to  a  defect  in  an  exemplifi- 
cation of  a  record,  it  should,  perhaps,  be 
made  while  the  evidenee  is  being  developed. 
Lyon  T.  Boiling,  48  D.  122. 

64.  •— ^  to  object  to  ovidBnoa.  —  An 
objection  to  evidence  as  incompetent  is 
waived  unless  made  when  the  evidence  is 
offered.  WaU  t.  Maxwell,  16  D.  391;  Parke 
▼.  i^oster,  71  D.  221. 

06.  General  and  epedfio  objectlone. 
— -A  general  objection  to  admissibility  of 
evidence,  without  specifically  pointing  out 
the  causes  or  defects  for  which  objection  is 
made,  should  be  disregarded  and  the  evidence 
received.  McCartney  v.  Shepard,  64  D.  250; 
^moof  V.  Ealava,  68  D.  810;  Donnell  v.  Jonee^ 
48  D.  69;  Martin  v.  Hardest^,  62  D.  778; 
87niik  T.  Causey,  66  D.  372;  Homsoii  t. 
WhUeeide,  79  D.  661;  Folk  v.  Wileon,  83  D. 
609.  But  evidence  offered  aa  a  whole  may  be 
rejected  as  a  whole,  on  obiection  thereto^  if 
part  of  such  evidence  is  illegaL  BarUm  v. 
Lambert,  Go  D.  374. 

An  objection  to  evidence  must  be  oonfined 
to  that  which  is  inadmissible,  where  testi- 
mony is  taken  under  a  commission,  and  a 
part  is  admissible  and  a  part  is  not.  Petti- 
grem  v.  Bamum,  69  D.  212. 

The  mle  that  objections  to  evidence  must 
be  specific  applies  only  to  such  objections  aa 
ean  oe  obviated  by  other  evidence,  or  by  the 
act  of  the  party  or  the  court.  Ckmier  t. 
SUme^  81  D.  299. 

If  evidence  is  admissible  for  any  purpose 
in  the  inquiry  before  the  lury,  it  woula  be 
error  to  exclude  it  aa  irrelevant  and  inadp 
missiblo  under  the  general  exception.  WUme 
T.  (FAtle^  90  D.  u£ 

(General  objections  to  evidence  will  be  held 
good  in  some  cases,  as,  for  instance,  if  it  is 
attempted  to  prove  a  written  contract  by 
parol,  or  the  wife  of  a  party  should  be  offered 
in  her  husband's  behalf,  or  if  a  party  should 
c^er  himself  as  a  witness.  These  objections 
only  raise  the  question  of  competency;  but 
when  the  technical  sufficiency  of  the  par- 
ticular kind  of  evidence  is  relied  on,  the  ob- 
jection must  be  speoifio.  Rmiakoff  v.  Malone, 
74  D.  867. 

66.  The  requiaite  daflniteneee  and 
oertaintjr  in  objections.  —  The  rale  of 
practice  with  regard  to  objection  to  evidence 
IS,  that  when  it  is  not  illegal  upon  its  face, 
the  ground  of  the  objection  mnst  be  stated, 
to  enable  the  court  to  judge  its  legality. 
Omuiingham  v.  Coehra$i,  62  D.  230;  Brigge  v. 
McCabe,  89  D.  603;  Oeorge  v.  Thomae,  67  D. 
812;  Beebe  v.  Bull,  27  D.  160;  or  the  objec- 


3941 

tion  will  not  be  considered  by  the  oonrt  oo 
appeal    Bindaixfy.  Mahne,  74  D.  867. 

But  evidence  objected  to^  without  stating 
the  precise  ground  of  objection,  if  it  is  if- 
legal  upon  its  faoe,  may  be  refused,  notwith- 
standing such  faflnre  to  state  the  cause. 
Cunnin^m  v.  Ooehram,  62  D.  230. 

An  objection  to  the  proof  of  the  servioe  of 
a  notice  required  by  law  in  an  action  for  a 
penalty  for  unlawfuly  marrying  the  plain* 
tiff's  minor  child,  that  the  copy  served  was 
not  a  true  copv  because  it  omitted  the  word 
*•  one  "  in  the  expression  **  twenty-one 
years,"  is  too  refineol  Carehadden  v.  Poor* 
mam,  86  D.  146. 

Oeneral,  vague,  and  indefinite  motions 
will  not  be  entertained  by  the  court;  such 
as  "exdade  the  latter  part  of  the  answer  of 
John  D.  Winthrop  to  the  fourth  interroga- 
tory," or  "exclude  so  much  of  the  answer  to 
the  fifth  interrogatory  as  was  matter  ol 
opinion."    Donnell  v.  Jonee,  48  D.  69. 

57.  Waiver  of  objeotiona.— If  one 
party  proffers  a  paper  to  be  read  to  the  jury, 
and  it  is  accordm^ly  done,  he  cannot  after* 
wards  take  exception  because  It  was  so  read. 
WhUer.Ibx,4I).  648. 

A  plaintiff  may  waive  the  absence  of  origi« 
nal  papers  and  proof  of  their  exeoutioo,  and 
this  he  will  be  presumed  to  have  done  by  aa 
omission  to  object  to  their  introduction  or 
motion  to  exclude  them.  Tkomaeonr.OdtHnt 
68  D.  169. 

The  failure  to  object  to  the  introduction  of 
a  written  instrument  in  evidence  is  au  admis- 
sion that  the  instrument  is  evidence,  but  is 
not  aa  admission  that  it  is  sufilcient  evidence 
to  sustain  a  judgment.  Lowe  v.  BUae,  76  D. 
742. 

The  question  of  a  reasonable  use  of  a  river 
aa  a  hignway  by  defendant  having  been,  by 
the  consent  of  both  parties*  submitted  to 
the  jury  in  an  action  for  damages  accruing 
from  an  obstruction  of  the  river  by  a  boom, 
whereby  plaintiff's  U^  were  detained,  this 
waa  a  waiver  by  the  parties  of  their  right  to 
except  to  the  instructions  of  the  court  upon 
the  subject.    Davie  v.  Winelow,  81  D.  573. 

If  one  party  offers  himself  as  a  witness, 
and  the  other  objects  because  the  objector  is 
the  representotive  of  a  deceased  person,  and 
the  court  decides  to  take  the  evidence  with 
leave  to  the  other  party  to  move  to  strike  it 
out,  the  motion  to  strike  out  must  be  made 
when  the  direct  examination  is  dosed.  By 
cross-examining  the  witness  generally,  the 
other  par^  waives  the  motion  to  strike  out. 
King  v.  Haney,  13  K  217. 

68.  Whenexceptionamay  betakrai, 
and  how.  —  A  party  has  a  right  to  require 
the  opinion  of  the  court  upon  any  point  of 
law  pertinent  to  the  issue,  and  a  refusal  to 
give  it  will  be  error  to  which  an  exception 
may  be  token.  Fletcker  v«  Howard,  16  O. 
686. 

Aa  exeeption    to  instructions  must   be 
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taken  before  the  Iiiet  leave  the  bar.  CfUg 
CouneU  ▼.  Gilmer,  70  D.  M2. 

A  demurrer  to  a  para^ph  of  an  answer 
mast  be  r^purded  aa  having  been  anatained, 
bnt  without  exception  taken,  where  an  iasae 
of  law,  upon  anch  demurer,  ia  anbmitted  to 
the  conrt  at  the  same  time  with  the  iasaes  of 
fact  for  trial,  onder  a  general  denial,  and  the 
finding  of  the  oonrt  upon  all  the  iaaaes  ia 
for  the  plaintiff:  Harriaon  r,  MartitmUle  eU. 
R,  R.  Co.,  79  D.  447. 

A  question  involving  the  determination  of 
facta  in  dispute  is  properly  left  to  the  jury, 
and  no  exception  will  lie  to  the  refnsal  of  a 
judge  to  rule  upon  it  aa  a  matter  of  law. 
Pe&igiU  V.  Porter,  86  D.  671. 

60.  Demurrer  to  evidence,  and  its 
effect,  generally.  —  A  demurrer  to  evi- 
dence ia  an  unusual  and  antiquated  practice, 
calculated  to  auppress  truth  and  justice,  and 
is  allowed  or  denied  by  the  court  in  the  ex- 
ercise of  a  sound  discretion.  8taU  v.  Saperp 
83  D.  665. 

A  demorrer  to  evidence  is  no  longer  in 
Qse  in  New  York,  and  a  refnsal  to  permit 
one  is  not  reversible  error.  Colegrove  v.  N,  T, 
tte,  R.  R.  Co.,  75  D.  418. 

60.  as  an  admisrion  of  trath  of 

evidence  demurred  to.  — A  demurrer  to 
avidenoe  admits  the  fttcta  which  that  evi- 
dence, if  admitted,  would  tend  to  prove,  to- 
gether with  such  inferences  as  may  be  rea- 
aonably  drawn  from  such  facta.  Doe  v.  Rue, 
29  D.  368;  MaeKinley  v.  McOrtgor,  31  D. 
522.  And  no  testimony  can  be  considered 
which  impugns  the  truth  of  such  facta. 
Davie  v.  Steiner,  53  D.  547.  Bnt  only  such 
inferences  can  be  drawn  by  the  court  aa  the 
]nry  might  fairly  and  reasonably  have  in- 
jerred  from  such  evidence  if  they  had  been 
allowed  to  pass  upon  it.  Uniou  Steamehip 
Co.  V.  NotUnghame,  91  D.  378. 

61.  Joinder  in  demurrer  to  evidence. 

—  On  a  demurrer  to  evidence,  the  court,  in 
its  discretion,  may  compel  the  party  to  join 
in  demurrer,  or  to  abandon  hia  evidanoa. 
Brandon  v.  HuntnUU  Bank,  18  D.  48. 

Upon  a  demurrer  to  evidence,  final  judg- 
ment must  be  entered  for  the  plaintiff  or 
defendant^  accordinglv  as  the  demurrer  is 
overruled  or  sustaineo.  Obaugh  t.  Unn,  37 
D.  773.  And  the  jury  should  be  dischaiged 
either  at  once  or  after  a  conditional  vercuot 
has  been  taken  for  plaintiff.  It  will  be  error 
to'  retain  the  jury,  and  to  submit  to  them, 
after  the  demurrer  haa  been  overruled,  the 
assessment  of  damagea.    Ilk 

4.  NoneuU;  DiemiaeaL 

69.  Power  of  court  to  order  nonsuit. 

—  A  nonsuit  without  plaintiff's  consent  can- 
not be  granted.  Booe  v.  Dovif.  38  D.  457; 
OahiUT.  Kalanumo  M.  L  Co,,  43  D.  457. 

A  plaintiff  has  a  right  to  have  every  ques- 
tion of  fact  in  his  case  tried  by  a  jury;  and 
to  aonsnit  him  on  the  trialt  against  hii  con- 
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sent*  would  be  an  infrinffement  of  that  right; 
Booe  V.  Dame,  33  D.  457. 

Courts  do  not  possess  the  power  to  aoaaslt 
in  Mississippi;  but  they  instmet  the  jury  to 
find  aa  in  case  of  a  nonsuit.  Bvrimg  v.  6lid' 
t0ett;34D.  96. 

A  compulsory  nonsuit  may  be  directed  bv 
the  court.  Matmr  v.  Brown,  52  D.  308; 
BOk  V.  Ohh  sCe.  Ob.,  64  D.  610. 

A  compulsory  nonsuit  will  not  be  granted 
where  a  party  haa  failed  to  make  out  his 
case,  but  the  court,  on  motion  of  the  defend* 
ant,  will  instruct  the  juiy  to  find  for  the  de- 
fendant.    Martin  v.  WM,  39  D.  363. 

The  trial  court  may  refuse  to  pass  upon 
the  sufficiency  of  plaintiff's  evidence  to 
maintoin  his  action  until  the  evidence  is 
closed  upon  both  sides,  aa  this  is  a  matter 
within  its  discretion.  StnUh  v.  Ant  NaL 
Bank,  97  D.  59;  MawnAng  v.  AUm,  92  D. 
736. 

Upon  a  motion  for  a  nonsuit^  where  the 
evidence  is  conflicting,  the  court  should 
assume  that  view  which  ia  most  favorable  to 
the  plaintiff.  ShtridanT.  BrooiHyn  tic.  EL  R. 
Co,,  93  D.  490. 

The  testimony  of  plaintiff's  witoess  drawn 
out  on  cross-examination  may  be  considered 
by  the  court  in  ordering  a  nonsuit,  as  weU 
aa  that  given  on  examination  in  chief.  Baa^ 
man  v.  Howard,  60  D.  611. 

Hie  court  is  not  bound  to  award  a  ncoanit 
where,  after  verdict  for  plaintiff^  it  would 
grant  a  new  trial  because  the  verdict  was 
contrary  to  the  evidence.  Tieom  v.  Teamk^ 
60  D.  708. 

A  motion  to  amend  after  nonsuit  grantedt 
but  before  it  is  entered,  should  be  granted. 
Phmipe  V.  Brigham,  71  D.  227. 

68.  Upon  what  grounds  ordered, 
generally.*  —  Evidence  from  which  arises 
a  fair  and  legitimate  inference  of  facto  suffi* 
cent  to  justify  a  verdict  for  the  plaintiff  must 
be  submitted  to  the  jury;  but  0  there  be  ne 
such  evidence,  a  judgment  of  Donsnit  may 
be  properly  entend.  Baker  v.  Lewie,  75 IX 
598. 

A  nonsuit  ahonld  be  ordered  if,  admitting 
all  facto  proved  and  all  reaaonable  dediu^ 
tions  from  them,  the  ^laintifi^  on  all  the 

8 roof,  ought  not  to  recover.  Tiwn  v.  Taem^ 
D  D.  708;  Dakf^  v.  Cowmg,  89  D.  586. 
A  nonsuit  may  be  granted  where  there  is 
no  proof  to  support  the  issue.  Tieonw,  Town, 
60  D.  708;  or  if  the  court  would  set  aside  a 
verdiotk  if  so  found,  as  contrary  to  the  evi- 
dence. MaJteer  v.  Brown,  52  D.  308;  Deifo  v. 
New  York  Obilrai  R.  R.  Co.,  88  D.  418. 

It  is  proper  to  direct  a  nonsuit  whensvsr 
there  is  a  total  failure  of  evidence,  or  only 
light  or  trivial  presumption  to  sapp<nt  aa  ac- 
tion; for  it  would  be  nugatory  to  submit  snch 
a  case  to  a  jury;  but  where  there  is  testimeny 
of  a  doubtful  nature,  cr  which  depsnda  en  a 

^^Ormntlng  compulsory  nonsuits,  Me  notSb  91  ll» 
82a'42^ 
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Ions  train  of  cireoinitaaoM,  or  on  faote  oon* 
tnaiotory  in  themMlyo%  or  which  admit  of 
different  interinretationi,  the  plaintiff  has  a 
light  to  have  hia  case  submitted  to  the  jnry. 
Brmm  ▼.  Frott^  1  D.  633. 

To  leaTe  to  the  jnry  the  finding  of  a  faet 
withont  color  of  proof  is  error.  WhUddU 
▼.  fTiboN,  24  D.  326. 

A  Tarianoe  between  aUegaia  and  frfAaia 
in  action  of  accoont  by  tenants  in  common 
against  their  co-tenants  is  a  ground  of  non- 
suit.   MePhermm  t.  MePherion,  53  D.  416. 

In  personal  actions  a  nonsuit  will  be  en- 
tered as  to  all  ]^laintiffB,  where  one  of  the 
several  co-plaintifls  shows  to  the  court  that 
the  action  was  brought  without  his  knowl- 
edge, consent,  or  authority,  and  by  petition 
duly  presented,  requests  to  be  nonsuited. 
And  an  offer  of  indemnity  by  the  other  co- 
plaintiffs  to  the  petitioning  plaintiff,  not 
made  till  after  the  presentation  of  such  peti- 
tion, will  not  ordinarily  preyent  a  nonsuit. 
Brown  t.  Wemtworih,  88  D.  223. 

64. and  when  refused.  —  Plain* 

tiff  will  not  be  compelled  to  become  non- 
suited on  the  trial  for  the  insufficien<^  of  his 
•▼idence.  French  ▼.  SmUh,  24  D.  616;  Bank 
vf  FiiUbm^k  t.  WhUekead,  36  D.  186;  Van 
BenMmlaer  t.  JewU,  51  D.  275;  Iten  t. 
T<mn,  60  D.  708;  FideeU  ▼.  8^  66  D.  214; 
Pag€  V.  Parker,  80  D.  172,  PhiUipe  t.  Brig- 
htxm,  71  D.  227.  , 

An  amendable  ▼ariance  between  the  dec- 
laration and  the  proof  is  no  ground  of  non- 
■nit.    Boomum  ▼.  Jeniku^  27  D.  158. 

An  instruction  to  find  as  in  case  of  a  non- 
suit is  in  the  nature  of  a  demurrer  to  eri- 
denoe,  which  admits  the  evidence,  concedes 
its  truth,  and  isjpredicated  upon  it.  Bishopi 
T.  MeNary,  36  D.  592. 

The  incompetency  of  a  witness  from  in* 
terest  is  not  ground  of  instruction  to  find  as 
in  case  of  nonsuit,  but  the  objection  should 
be  taken  by  a  distinct  motion  to  exclude  the 
evidence.    lb, 

A  motion  for  nonsuit,  on  the  ground  that 
plaintiff  had  shown  no  property  in  himself, 
should  be  overmled  where  tnere  if  testimony 
of  seTsral  witnesses  to  the  aoknowledgmento 
ot  the  donor,  that  she  had  given  the  property 
to  plainti£(  that  it  belongs  to  him,  ana  that 
the  donor  had  parted  with  the  possession 
and  dominion  of  the  property.  Maxwell  v. 
Barrimm,  52  D.  385. 

A  motion  for  a  nonsuit  involves  not  only 
admission  of  truth  of  evidence  adduced  by 
the  plaintiff,  but  the  existence  of  all  the 
facts  which  the  evidence,  in  any  de|(ree, 
tends  to  prove.  It  concedes  to  the  plaintiff 
everytiung  that  the  jury  could  poesiDly  find 
in  his  favor,  and  leaves  nothmg  but  the 
question  whether,  as  a  matter  of  law,  each 
net  indispensable  to  his  right  of  action  has 
been  supported  by  some  evidence.  If  it 
ha%  BO  matter  how  slight  it  may  have  beeUf 
tke  motion  must  be  denied;  because  it  is 
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the  right  of  the  party  to  have  the  weight 
and  snmcieninr  of  his  evidence  passed  upon 
by  a  jury.  ElUe  v.  Ohio  L.  I.  <ft  T.  Co.,  64 
D.  6ia 

65.  Voluntary  nonsuit.  —  Where  the 
plaintiff  failed  to  make  out  his  case  against 
an  accommodation  indorser,  having  had  a 
fair  opiK>rtunitv  to  do  so,  on  account  of  the 
insufficiency  of  the  protest,  the  court  will 
not  fdve  judgment  as  in  case  of  a  nonsuiti 
on  the  supposition  that  the  notarv,  not 
having  been  called  as  a  witness  before, 
might  itestify  to  something  to  help  out  his 
protest,  but  will  give  judgment  for  the  de- 
fendant.    Dupr^  V.  Richard,  43  D.  214. 

A  party  cannot  dismiss  his  case  or  be  non- 
suited after  the  publication  of  tJie  verdict. 
A  verdict  is  considered  as  published  st  the 
instant  in  which  it  is  handed  to  the  plain- 
tiff's counsel  or  other  person  directed  by 
the  court  to  receive  it.  Merchanti*  Bank  v. 
Bawls,  50  D.  304. 

A  plainti£(  when  surprised  by  the  reje^ 
tion  of  his  evidence,  mav  take  a  nonsuit,  and 
then  move  to  set  it  aside  and  reinstate  the 
case;  and  if  the  evidence  was  erroneously 
rejected,  and  the  court  refuses  to  reinstate^ 
its  judgment  will  be  revised  on  appeal  or 
writ  of  error.    Baeterl^  v.  Blythe,  56  D.  45i. 

A  nonsuit  with  a  bill  of  exceptions  may 
be  taken,  on  motion,  before  tne  trial  is 
be^un,  in  consec^uenoe  of  a  suppression  of 
plaintiff's  deposition.  DoftgUus  v.  Monl* 
gomery  etc.  B,  2L  Co,,  79  D.  76. 

66.  SflRBCt  of  nonsuit.  —  A  nonsuit 
does  not  bar  a  subsequent  suit  for  the  same 
cause,  except  in  some  particular  esse.  It 
differs  in  this  respect  from  a  reiraxSL  Dana 
V.  Oai,  20  D.  255. 

The  consequence  of  a  nonsuit  is  generslly 
to  subject  the  plaintiff  to  the  payment  ol 
costs.    lb, 

67.  Setting  aside  nonsuit. — Non- 
suits^ when  entered,  may  be  set  aside,  some- 
times with,  sometimes  without,  payment  of 
costs.     Dana  v.  OiO,  20  D.  265. 

68.  Beview  of  JudgpoMnt  of  nonsuitb 
— The  question  as  to  the  quanimn  of  dam- 
ages cannot  be  raised  by  motion  for  nonsuit 
so  as  to  bring  it  up  on  error,  if  the  plaintiff 
is  entitled  at  least  to  nominal  damagea 
LOUe  T,  Bo!ft,  40  D.  deO. 

To  nonsuit  a  plaintiff  on  the  evidence  of 
defendant  is  irregular,  and  the  supreme 
court  will  seldom  grant  a  nonsuit  where  the 
motion  was  not  made  on  the  circuit.  Jone» 
V.  WeaiherMbee,  51  D.  653. 

A  motion  for  a  nonsuit  on  one  ground  is 
an  implied  waiver  of  others;  and  a  different 
position  cannot  be  assumed  on  appeal  from 
that  taken  in  [the  court  below.  Maieer  v. 
Brown,  52  D.  303. 

In  determining  the  propriety  of  a  non- 
suit, the  court  will  assume  the  truth  of  facts 
which  plaintiff's  testimony  legitimately  con- 
dnoed  to  provs^  though  their  correctness 
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be  controverted  by  defendant's  witneeeea. 
Ernst  T.  Iltidaon  B.  R.  Co.,  90  D.  761. 

60.  Beview  of  Judgment  of  dis- 
missal. —  An  iuue  of  fact  raised  by  the 
pleading  cannot  be  adjudicated  on  a  motion 
to  dismiM  the  canae.    Ccnaer  r.  Dean,  60  D. 

9a. 

VL  IiisTBuonoira  vo  tbb  Jubt. 
1.  QuesiUms  of  Law  and  FaeL 

70.  Uuestioxui  of  law  for  the  conrt. 
-^1.  In  gmeroL* — Fraud  ia  a  question  of 
law,  especially  when  there  is  no  dispute 
about  facts.  SturUrant  v.  Ballard,  6  D. 
281;  but  the  credibility  of  testimony  tend- 
ing to  show  fraud  should  be  left  to  the  jury. 
Wtaver  t.  Loipsley,  94  D.  671.  So  held  in 
the  case  of  fraud  in  a  sale,  as  against  credi- 
tors.    Chtnery  t.  Palmer,  65  D.  493. 

The  jury  are  not  the  judses  of  the  law; 
it  is  the  province  of  the  judge  to  expound 
and  explain  the  law,  and  the  proviude  of  the 
jury  to  determine  the  facts.  MeCorry  ▼. 
King,  39  D.  165. 

"V^iiere  there  is  no  dispute  as  to  facts,  the 

auestion  ib  purely  one  ot  law,  and  the  court 
iiould  decide  it  Roih  ▼.  Bt^alo  dt  8.  L. 
R,  R,  Co.,  90  D.  736. 

Where  the  facts  are  undisputed  that  go  to 
prove  a  promise  sufficient  to  take  a  debt  out 
of  the  statute  of  limitations,  whether  it 
amounts  to  a  sufficient  acknowledgment  or 
not,  is  a  question  of  law  for  the  court  to  de- 
termine.    Martin  ▼.  Broach,  50  D.  306. 

In  doubtful  oases  of  a  sale,  the  question 
of  a  delivery  and  acceptance  is  for  the  jury 
under  proper  instructions.  But  where  the 
facts  are  clear  and  undisputed,  that  ques- 
tion, and  what  will  amount  to  a  waiver  of 
the  vendor's  lien,  is  for  the  court.  South- 
toestem  Freight  etc  Co.  v.  Standard,  100  D. 
255. 

Due  diligence  is  a  question  of  law,  where 
there  is  no  dispute  about  the  facts.  Tate  v. 
SulUvaa,  96  D.  597.  So  where  a  bank  took  the 
usual  and  customary  mode  to  detect  the 
frauds  or  mistakes  of  its  clerks,  this  will  be 
sufficient  evidence  of  diligence,  and  it  is  er- 
roneous to  leave  the  question  of  diligence  to 
the  jury.  Manhattan  Co.  ▼.  Lydig,  4  D. 
2S9. 

Facts  must  be  sufficient  to  constitute  due 
diligence  where  they  are  submitted  to  the 
jury  to  be  ascertained  by  their  verdict  TaU 
T.  Sullivan,  96  D.  697. 

The  determination  of  what  is  a  reasonable 
time  depends  upon  the  situation  of  the  par- 
ties, and  the  subject-matter  of  the  contract, 
and  where  a  promise  was  in  consideration 
that  assignments  of  certain  bonds  be  pro- 
cured, an  assignment  procured  after  the 
lapse  of  one  or  two  years  was  held  within 
reasonable  time,  the  situation  of  the  party 
proposing  having  been  unaffected  by  the  de- 


*  Reasonable  time,  what  is,  wben  a  question  of 
law,  see  note,  17  JJ.  644-«4M, 


lay,  and  it  appearing  that  the  assignments 
were  of  a  nature  not  to  be  obtained  without 
oonsiderable  delsj.  JfofM  t.  BeUowe,  28  D. 
S72. 

The  foUmring  hoot  been  held  to  he  gmeetiom 
^f  law  /or  the  eomri  to  decide:  The  term  when 
a  judgment  was  entered.  Adame  t.  Beta^ 
26D779. 

What  is  a  reasonable  time.  OUmore  t. 
WiOnir^  22  D.  410;  Moree  v.  Bellowa,  28  D. 
372. 

The  reasonableness  of  a  custom.  BodfiA 
w.  Fox,  39  D.  611. 

Ownership.  MaaaoeU  t.  HarrieotL  02  IX 
886. 

What  is  a  waiver.  8pt<ng  Garden  sfe.  lea 
Co.  ▼.  Bvane,  66  D.  808. 

The  ooustruction  of  an  order  granting  let- 
ters of  administration.  6inm  t.  BoinUotL  70 
D.  540. 

Whether  letters  have  been  lost  er  de* 
stroyed,  and  if  so,  whether  such  destmctioii 
was  for  a  dishonest  pnrpose.  Tobin  r.  Shamk 
71  D.  647. 

The  abandonment  of  a  oontraoti  and  what 
acts  will  oonstitute  it.  Dula  r.  CowUe,  78 
D.  46a 

2.  /nsCramieiililsiortttn^p.*— Theoonstroo* 
tion  of  foreign  statutes,  like  other  written 
comnacts,  bdongs  to  the  oonrt^  mnnicipal 
law  oeing  a  matter  oi  oompaot;  and  written 
and  unwritten  foreign  laws  stand  on  the 
same  footing  in  tha  respect  BidweB  ▼• 
Bvane,  21  D.  887. 

A  written  contract  must  be  eonstrued  hf 
court,  and  not  by  the  jury.  Randall  t. 
Thornton,  69  D.  56.  So  held  as  to  the  eoa* 
struction  of  patents,  conveyances,  and  other 
written  muniments  of  title,  ThoiTiberry  ▼• 
Chvrcldll,  16  D.  125. 

Whether  a  note  introduced  in  evidence 
was  a  note  for  $42.25  or  for  $42.75,  is  to  be 
determined  by  the  court  upon  an  inspectica. 
Drew  V.  Towle,  64  D.  309. 

The  fact  aud  scope  of  an  agency  ereated 
and  proved  by  a  writing  are  questions  of 
law,  and  are  properly  decided  by  the  conrt 
Savinge  Fund  Soe^  ▼•  Savino$  Bani,  78  IX 
890. 

The  eonstmotion  of  a  deed  b  lor  eoart 
Carton  v.  Rof,  78  D.  267.  So  where  the 
facts  are  admitted,  it  is  a  question  of  law 
what  lands  are  conveyed  by  a  deed.  Bievene 
V.  HolUster,  46  D.  154. 

Whether  a  deed  after  majority  constitutes 
a  disaffirmance  of  a  prior  deed  executed  by 
the  ffrantor  while  an  infant  is  a  question  of 
law  lor  the  coort  Petereon  t.  Laik,  69  D. 
441. 

The  construction  of  a  will  or  other  writ- 
ten paper  is,  as  a  general  rule,  a  question 
for  the  court,  and  not  for  the  jury.  Warmer 
V.  MUtenberffer,  83  D.  573.  And  whether  a 
paper  offered  in  evidence  is  testamentary  ia 

*  Writing,  construotion  of,  when  a  question  for 
court  aud  when  lor  Jury,  see  note,  bs  1).  m  jbQl 
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its  character,  or  whether  it  is  to  take  effect 
abeolntely,  or  only  on  condition,  is  to  be  de- 
termined by  proper  inBtmctions  of  the  court 
to  the  jury.     Magee  r,  Mr.Niel,  90  D.  864. 

71.  Uuestions  of  fiact  for  tlie  Jnxy.— • 
f .  Generally,  —  The  credibility  of  evidence, 
whether  onl  or  written,  ii  a  matter  for 
the  jury  to  decide.  TurMr  r.  Child,  17  D. 
656. 

Where  evidence  is  conflicting  In  least 
degree,  the  court  should  leave  it  entirely  to 
the  considerat  on  of  the  jury.  jBuJlugfon  t. 
Cook,  73  D.  481;  Pmwun  v.  Donnell,  19  D. 
213;  Fltnuniny  t.  Jfan'ns  /lA  C<k.  33  D.  83; 
Gray  V.  AUen^  45  D.  523.  But  the  Inry 
rnudt  receive  the  law  from  the  courts  and  act 
according  to  its  instructions^  whether  eorrect 
or  incorrect  Flemming  v.  Marine  Ifu,  Co,, 
83  D.  33;  8heU<m  t.  Hmiilton,  67  D.  149; 
Both  T.  Buffalo  etc  R  A  Ca,  90  D.  736; 
NkhoU  Y.  Sixth  Ave,  R.  R.  Co,,  97  D.  780. 

Findinss  of  fact  must  be  left  to  the  iur^, 
except  where  the  canso  is  tried  upon  aarais- 
sions  at  the  bar;  and  while*  the  jurv  may 
discredit  testimony,  they  cannot  find  con- 
trary to  the  admissions  of  the  parties.  Moe» 
T.  American  Ex,  Bank,  69  D.  190;  Bimqf  ▼• 
Printing  Tel  Co.,  81  D.  607. 

Collisions  upon  navigable  waters  are  goT- 
•rned  by  the  same  principles  of  common  law 
aa  apply  in  cases  of  collision  of  carriages  upon 
highways.  In  neither  case  can  the  exercise 
of  due  care  and  skill  be  questioned  as  mat- 
ter of  law.  Sawyer  ▼•  Baetei-n  Steamboai  Ok, 
74  D.  463. 

The/oUouHng  hare  been  held  to  he  qitestiona 
qf fact /or  the  jury  to  decide:  Whether,  upon 
all  the  facts  of  the  case,  a  water  right  and 
tilt-hammer  pass  as  appurtenances  under  a 
■heriff 's  sale.    Hall  v.  Benner,  21  D.  394. 

Whether  the  defendant  had  notice  of  the 
aniffnment  of  the  cause  of  action  before  he 
paid  the  debt  sued  for  to  the  nominal  plain- 
tiff.    Marr  v.  Hanna,  23  D.  449. 

Whether  a  boundary  has  been  so  run  and 
marked  as  to  preclude  further  inquiry.  NeW' 
man  v.  Foster,  34  D.  98. 

The  existence  o(  a  custom  or  usage. 
Famnoorth  t.  Chase,  61  D.  206;  All^ro  ▼. 
Marylani  Ins,  Co,,  20  D.  424. 

Whether  words  were  spoken  by  one  m 
agent  or  in  his  own  behalf.  WhUney  t.  Stoett, 
^D.  228. 

What  is  a  deUvery.  Atwea  t.  MiUer,  61 
D.  294. 

Whether  apparatus  called  a  range  is  a  stove 
or  not,  within  the  meaning  of  the  statute 
exempting  certain  property  from  execution. 
Montague  v,  Richardson,  63  D.  173. 

Whether  a  passenger  injured  while  stand- 
ins  on  the  platform  of  a  car  was  there  wrong- 
fully, and  if  so,  whether  he  can  recover 
notwithstanding,  where  the  injury  happened 
from  a  derailment,  and  the  evidence  shows 
neglwence  on  the  part  of  the  carrier.  Zemp 
w.  mtmington  etc,  R,  R,  Co.,  64  D.  763. 
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Whether  a  person  has  aeted  in  excess  of 
his  authority,  in  cases  where  the  justifica- 
tion of  the  act  which  is  alleged  to  be  wrong- 
ful and  injurious  is  based  on  the  exercise  of 
authority,  whether  that  aathority  be  inoi- 
dent  to  the  official  character  sad  mtf  of  the 
party  exercising  it,  or  arise  from  the  ndsoon- 
auot  of  the  opposite  party  and  tiie  necessi« 
ties  of  the  ease.  EUUard  ▼.  Qoold,  66  D. 
765. 

What  is  reasonable  care  and  nnneoessarj 
damage.     Dtoinel  v.  Veazie,  69  D.  94. 

Whether  the  assignee  of  a  bond  has  used 
due  diligence  to  recover  against  the  obligor. 
MaMs  V.  Dam,  1  D.  482. 

Whether  a  highway  is  or  is  not  in  a  suitable 
state  of  repair  for  the  travel  passing  thereon, 
under  the  particular  circumstances  of  each 
case.    Hubbard  t.  CUy  qf  Concord,  60  D.  520. 

Whether  curb-stones  are  customary  for 
sidewalks.    Schenlcy  v.  Com,,  78  D.  859. 

Whether  on  the  facts,  the  essential  parti 
of  an  estoppel  are  proved,  in  the  absence  of 
proof  of  the  effect  of  the  admission  on  the 

Surty  setting  up  the  estoppel     Brown  ▼• 
owen,  86  D.  406. 

Whether  a  failure  of  the  servants  of  a 
railroad  company,  in  chaif^e  of  a  train  which 
is  stopped  by  an  obstruction  upon  the  track, 
to  notiiy  passengers  to  leave  the  cars,  where 
a  possible  collision  might  be  anticipated,  ia 
a  neglect  of  duty.  Baton  v.  Boston  etc  R,  R, 
C7o.,87D.  730. 

2,  Fraud, — Whether  there  be  fraud  or 
not  is  a  proper  question  for  the  determina- 
tion of  the  jury  under  all  the  circumstances 
of  the  case.  Hamilton  v.  Oreenwood,  1  D. 
607;  Briscoe  v.  Bronaugh,  46  D.  108;  Me» 
Michael  v.  McDermott,  55  D.  560;  Jennings 
V.  Cage,  56  D.  476;  BilUngs  v.  BiUings,  56  D. 
319;  Kuykendall  v.  McDonald,  57  D.  212; 
Burch  V.  SmUh,  65  D.  154;  Linn  v.  Wright, 
70  D.  282;  Dmihard  v.  Ingram,  73  D.  250. 

So  held  as  to  fraud  in  an  agreement  for  the 
sale  of  land.  Miles  v,  Stevens,  45  D.  621;  as 
well  as  to  fraud  in  a  sale  of  goods.  BidauU 
V.  WaUs,  59  D.  327. 

It  is  for  the  jury  to  determine  whether  a 
judgment  and  execution  sale,  in  a  particular 
case,  constituted  a  mere  contrivance  to  delay 
and  defraud  creditors;  and  snob  fraud  is  not 
to  be  presumed,  but  must  be  pjroved,  though 
the  proof  may  be  circumstantiaL  Floyd  v. 
Goodwin,  29  D.  130. 

Whether  representations  amount  to  a 
fraud  or  to  a  warranty.  Andersanr,  Bwmett, 
35  D.  425;  or  are  merely  the  expression  of  an 
opinion,  —  are  questions  for  the  jury.  Sbnar 
V.  Canaday,  13  K.  523. 

Meaning,  extent,  and  truth  of  representa- 
tions may  be  properly  left  to  the  jury,  where 
there  is  evidence  that  a  party,  on  transfer- 
ring the  note  of  a  third  person,  represented 
it  to  be  "as  eood  as  cash,  and  that  the 

I'  maker  was  perfectly  responsible,"  and  also 
that  it  was  understood  that  the  note  was  not 
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io  be  presented  at  oqoa.    AbeU  ▼•  MutuoHp 
100  D.  166. 

3.  Cofu^rue^Ji  q/*  amlraed^  generaUy,  — 
Where  the  testimoiiy  may  admit  of  different 
and  distinct  conatructione,  it  is  the  province 
of  the  jury  to  adopt  that  conitmction  which 
is  most  satisfactory  to  their  minds.  Cdhea  t. 
Hum,  41  D.  589. 

Under  a  statute  providing  that  in  all  con- 
tracts for  or  relating  to  labor  ten  hoars  of 
actnal  labor  shall  l^  taken  to  be  a  day's 
work,  nnless  otherwise  agreed  by  the  par- 
ties, the  plaintiff  worked  for  the  defei^daat 
from  November  to  April,  each  day  from 
sunrise  to  sunset,  under  an  agreement  for 
$2.60  a  day,  without  any  agreement  as  to 
how  many  honrs  should  constitute  a  day's 
work.  The  plaintiff  brought  suit  to  recover 
$2.50  for  each  actual  day  s  work.  The  de- 
fendant claimed  that  he  was  entitled  to  $2.50 
for  each  ten  hours'  work  only.  HeUL,  that 
it  was  for  the  jury  to  determine  whether  or 
not  the  work  done  by  the  plaintiff  in  a  day 
was,  by  the  understandius  and  implied  asree- 
ment  of  the  parties,  to  be  taken  as  a  day's 
work.     BrwJu  v.  CotUm,  2  R.  172. 

In  an  action  by  the  lessee  of  a  dwelling- 
house  agaiust  the  lessor,  for  letting  the  house, 
knowing  that  it  was  infected  with  the  small- 
pox, without  disclosing  that  fact,  the  lessee 
having  taken  the  disease  from  the  infected 
house,  the  question  whether  vaccination 
would,  under  all  the  circumstances  of  the 
case,  have  been  a  proper  precaution  for  the 
lessee  to  have  taken  is  for  the  jury.  Minor 
V.  Sitairon,  17  R.  122. 

The  /oUomtig  are  questioM  qf/aet  for  iht 
jury:  The  construction  of  an  oral  agreement. 
McFarland  v.  Newman,  34  D.  497. 

A  waiver  of  the  original  conditions  of  an 
agreement.  Savage  Mfg,  C(k  v.  Amutrong, 
35  D.  227. 

1  he  rescission  of  a  contract.  Bhod  ▼.  Enot, 
86  D.  363. 

Whether  a  contract  was  made  for  an  ille- 
gal purpose.     BeUow  v.  Russell,  51  D.  238. 

The  sufficiency  of  proof  to  establish  a  valid 
contract  between  parties.  AtweU  t.  Miller, 
61  D.  294. 

Whether  a  contract  is  joint  or  several, 
where  it  depends,  not  only  on  the  construc- 
tion of  several  written  instruments,  but  also 
upon  oral  evidence.  Bradford  v.  South  Car* 
oUna  R,  R,  Co.,  62  D.  41L 

4.  Contracts  in  writing,  —  The  construction 
of  a  written  document  may  become  a  question 
for  the  jury,  when  the  doubt  as  to  its  mean- 
ing arises  from  extrinsic  facts  not  appearing 
upon  the  instrument,  and  the  intention  of 
the  parties  has  to  be  sought  for  by  a  recur- 
rence to  the  state  of  facts  as  they  existed 
when  the  instrument  was  made,  and  which 
the  parties  are  presumed  to  have  reference 
ta  Such  an  ambiguity  is  a  latent  one,  and 
may  be  explained  by  paroL  Warner  T.  Mil' 
ienberger^  83  D.  673 
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The  f  uestion  as  to  the  existence  and  nators 
of  a  nnor  parol  contract^  and  as  to  whether 
a  snbseqnent  written  instmment  <*«»b^»nf  it 
all,  should  be  snbmitted  to  the  jury,  where 
the  plaintiff  alleges  that  there  was  a  ^riot 
parol  contract  concerning  the  same  subject 
matter,  and  that  the  written  agreement  snK 
sequently  signed  does  not  embraoe  all  the 
terms  of  such  previous  parol  contract.  CM 
V.  Waaaee,9SD.4d6. 

The  foUowing  are  held  to  be  questions  <if/aet 
for  the  jury:  An  objection  to  a  deed  upon 
the  ground  of  the  grantor's  insanity;  and  it 
is  not  for  the  court  to  decide  whether  or  not 
the  grantor  was  insane.  Doe  v.  Reagan,  33 
D.  466. 

Whether  a  deed  has  been  delivered  or  nok 
Hannah  v.  Suxumer,  34  D.  442. 

Whether  a  note  or  a  receipt  in  lull  is  evi- 
dence of  a  contract  which  extinguishes  the 
original  cause  of  action.  Steamboat  Charlotte 
V.  Hammond,  43  D.  636. 

The  ownership  of  a  bill  of  exchange;  and  if 
the  jury  have  ^passed  upon  it,  it  is  not  the 
business  of  the  appellate  court  to  disturb 
their  finding.  Merchants*  Bank  ▼•  Cenind 
Bank,  44  D.  665. 

The  question  as  to  who  are  parties  to  a 
written  contract,  if  it  does  not  appear  from 
the  contract  itself.  Miller  v.  Ford,  66  D.  687. 

The  question  of  usury,  where,  although 
there  was  no  direct  evidence  of  a  usurious 
agreement  at  the  time  when  the  loan  was 
made,  it  was  shown  that  twenty-two  days 
thereafter  a  sum  in  excess  of  the  legal  rate 
was  paid  and  received  for  the  use  of  the 
money.     CatHn  v.  Ounter,  62  D.  113. 

The  fact  and  scope  of  agency  not  created 
by  writin£[,  but  implied  from  the  conduct  of 
the  principal,  and  proved  by  witnesses. 
Savings  Fund  Soc  v.  Samngs  Bank,  78  D.  31X1. 

The  oonstmction  of  a  written  instrument, 
if  its  meaning  is  to  be  judged  by  extrinsio 
evidence.    Oanson  v.  Madigan,  82  D.  659. 

Whether  certain  characters  were  intended 
to  represent  one  word  or  another.  Fender' 
son  V.  Oufen,  92  D.  551. 

72.  Mixed  qnestionB  of  law  and  fact 
—  1.  In  general  —  Whether  a  party  has  used 
due  diligence  to  charge  the  indoraer  of  a  note 
is  a  question  of  fact  for  the  jury;  bat  what 
constitutes  sufficient  notice  of  dishonor  is  a 
question  of  law.  Thompson  ▼.  BankqfS.  C, 
30  D.  354. 

Fraud  is  a  mixed  question  of  law  and  faot^ 
to  be  determined  by  the  jury.  If  the  jury 
find  a  transaction  fraudulent,  without  any 
evidence  to  support  it,  its  finding  will  be  re* 
versed  on  appeal  Dodd  v.  MeOraw,  46  D. 
301. 

What  acts  or  declarations  amonnt  to  a 
waiver  is  a  question  of  law  to  be  determined 
by  the  court,  but  whether  or  not  tndh  acts 
or  declarations  were  done  or  made  is  a  ques- 
tion of  fact  for  the  jury.  Minor  ▼.  Bdwarde^ 
49  D.  121. 
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Where  the  faoto  are  dispnted  that  go  to 
pro^e  a  new  promiae  anfficient  to  take  a  debt 
out  of  the  atatate  of  Umitationa,  whether  a 
aoffioient  acknowledgment  or  promiae  haa 
been  made  ia  »  mixed  qneation  of  law  and 
fact  to  be  paaaed  npon  1^  the  jory.  Martin 
T.  BrwKch,  60  O.  SOe. 

The  qneation  of  reasonable  time  ia  ordi- 
narily a  mixed  one  of  fact  and  law.  Both  r, 
Bufdb  tie,  R.  B.  Co.,  90  D.  736. 

£  IfutrwncfUa  m  writing,  —  Written  in- 
atramenta  moat  be  eonatmed  by  the  conrt, 
except  when  they  cannot  be  nnderstood 
without  reference  to  facta  dehors  the  writ- 
ing in  which  case  the  jnry,  who  are  to  inquire 
into  the  facta,  ahonld  jndge  of  the  whole. 
Waimm  ▼.  Blaine,  14  D.  669. 

What  land  a  deed  covers,  or  what  estate 
it  oonTeya,  is  a  qnestion  of  law  to  be  decided 
by  the  conrt.  what  are  the  termini  of  the 
lines  are  points  of  construction,  but  where 
they  are  ia  a  question  of  fact;  hence  it  is  er- 
ror to  instruct  the  jury  that  where  there  is 
an  irreconcilable  difference  between  a  natural 
boundary  and  a  marked  line,  it  is  a  matter 
of  evidence,  and  not  of  construction.  Hur- 
lew  V.  Morgan,  28  D.  679;  Doe  t.  Paine,  15 
D.  607. 

The  construction  of  written  evidence  is  for 
the  court,  and  of  parol  evidence  for  the  jury. 
But  the  admixture  of  parol  and  written  evi- 
dence is  wholly  for  the  jury  to  construe.  Sid' 
well  V.  Evane,  21  D.  387. 

The  court  determines  the  legality  of  evi- 
dence tending  to  prove  the  execution  of  an 
instrument^  and  submits  it  to  the  jury  for 
them  to  weigh  and  decide  upon  its  suffi- 
ciency.    Beaman  v.  Russell,  49  D.  776. 

The  construction  of  commercial  correspond- 
ence ia  aometimes  not  a  mere  question  of 
law,  but  more  a  question  of  fact;  and  when 
thia  is  the  case,  it  may  properly  be  left  to 
the  jury.     Fagin  v.  Connoly,  69  D.  460. 

The /actum  of  a  foreign  law  is  for  the  jqry 
to  find  upon  evidence;  bat  it  is  the  duty  or  the 
court  to  construe  such  law,  especially  if  it  be 
in  writing,  and  to  direct  the  jury  aa  to  its 
foroe  and  effect.     Cedl  Bank  t.  Barry,  83  D. 

663L 

2.   What  Instructione  are  Proper, 

78.  Powers  and  duty  of  the  court  in 
respect  to  instructions.*  —  Where  no 
testimony  is  offered  of  a  fact,  or  the  proof  is 
so  vaffue  and  indefinite  that  the  fact  to  be 
proved  cannot  be  deduced  by  any  rational 
inference,  the  court  should  instruct  the  jury 
that  it  is  not  conipeteut  for  them  to  find 
SQch  fact.  Biggin  v.  Patnpnco  Ins.  Co,,  16 
D.  302;  SatterwhUe  v.  htcks,  67  D.  677; 
Alexander  v.  Hairison,  90  D.  431;  when, 
looking  to  the  whole  evidence  adduced,  and 
oonsideriuff  its  quality  and  general  tenor, 
wad  after  deducing  all  reasonable  inferences 
therefrom,  it  is  satisfied  that  it  is  not  legally 

*  General  duty  of  the  court  in  gtvlng  instruct 
note,  99  D.  118-120. 
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anfficient  to  constitute  the  foundation  for  a 
verdict,  and  that  a  verdict  founded  upon  it 
could  not  in  justice  and  judicial  propriety  be 
allowed  to  atand.    iSpi^  v.  ifoofe,  92  D.  698. 

Instructions  should  inform  the  jury  of  what 
the  evidence  muat  satisfy  them;  and  what 
they  are  to  find  from  testimony  upon  a  cer^ 
tain  point,  in  order  to  find,  generally,  for 
either  party.     Boofter  v.  Rogers,  62  D.  680. 

A  judge  is  not  bound  to  give  an  opinion 
on  facts,  or  to  say  what  the  law  is  on  the 
whole  evidence;  he  may  advise,  but  if  he  di* 
rects  the  jury  to  find  in  a  particular  way,  it 
is  error.     SiiweU  v.  Bvcins,  21  D.  887. 

Where  a  witness  testifies  that  the  defend* 
ant  promised  the  plaintiflb  that  if  they 
*'  would  wait  a  whue,"  and  "not  push  his 
brother,"  he  would  pav,  the  jud|;e  ia  not 
bound  to  give  the  legal  construction  of  the 
words,  the  construction  of  words  spoken  be- 
ing exclusively  for  the  jury,    lb. 

The  judge  is  not  bound  to  present  the 
case  in  every  aspect  of  which  it  is  susceptible 
on  the  evidence.     lb. 

Instructions  should  be  positive  and  spe- 
cific, and  should  leave  notning  to  inference, 
Smtder  v.  LaframJlxnat,  12  D.  187. 

Decision  oi  all  questions  of  fact  should  be 
left  to  the  jury,  and  the  conrt  should,  when 
so  requested,  correct  any  misstatement  of 
law  by  counsel  in  argument  before  the  jury. 
Kistoi  V.  Hildebmnd,  48  D.  416.  But  the 
judge  need  not  instruct  the  jury  on  the  his- 
tory or  object  of  a  law.  It  is  sufficient  that 
he  states  the  law  itself.  Lincoln  v.  Wright, 
62  D.  316. 

The  court  in  answering  a  point  must  so 
present  the  qualifying  facts  that  they  may 
have  their  due  weight  with  the  jury.  Killiom 
V.  Power,  91  D.  127. 

The  court  are  not  bound  to  charge  the 
jury  whether  any  facts  have  been  given  in 
evidence  raising  a  legal  presumption  of  fraud 
sufficient  to  invalidate  a  will;  out  can  only 
instruct  them  as  to  the  law  upon  certain 
facts,  if  they  should  find  them  well  proved. 
Irish  r.  Smith,  11  D.  648. 

The  failure  to  leave  the  bona  Jtdee  of  a 
transfer  of  personal  property  to  the  jury, 
where  there  was  no  evidence  of  malaJSdes,  is 
not  error.     Horton  v.  Smith,  42  D.  628. 

The  court  should  instruct  jury  aa  to  con- 
clusions of  law  arising  from  the  face  of  an 
instrument.     Hutchinson  v.  Lord,  60  D.  381. 

Evidence  admitted  under  the  assurance 
that  it  will  be  followed  up  by  proof  of  other 
material  facts  intimately  connected  with  it 
should  be  disregarded  by  the  jury  if  the  as- 
surance is  not  fulfilled,  and  it  is  the  duty  of 
the  court  to  so  instruct  them  upon  subee- 
quent  application  of  oounseL  Atwell  v.  Mil' 
ler,  61  D.  294. 

An  instruction  should  include  all  facts  in 
controversy,  material  to  the  right  of  the 
plaintiff,  or  the  defense  of  the  defendant, 
where  the  court  instructs  the  jury  upon 
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what  Btate  of  facts  they  mnst  find  a  T«rdiet 
for  aparty.  Oallagherr.  WiOiamMn,  83  D« 
114. 

74.  What  instructions  are  proper, 
generally.  —  The  court  may  inttmct  tha 
Jury  as  to  the  lesal  modes  of  ascertaining 
the  boundaries  o!  land.  Seidentparger  t. 
Spear,  35  D.  234. 

An  instruotion  that  personalty  is  liable 
before  realty  in  payment  of  a  legacy  giren  by 
a  wfll  of  personalty  only  does  not  tend  to 
mislead  the  jury,  and  forms  no  ground  for 
oomplaint.    OiUhie  ▼.  Owen,  36  D.  311. 

Where  a  person  assigns  bis  property  to 
five  assignees  in  tmst  for  creditors,  and  the 
assignees  appoint  two  of  their  number  to 
carry  on  the  tmst  business,  which  two  au- 
thorise the  assignor  to  act  as  their  agent,  and 
he  gives  a  note  signed  by  himself  "  for  the 
assignees,"  in  an  action  against  the  two  as- 
signees on  the  note^  what  was  meant  by  those 
words,  and  whether  the  defendants  were  the 
only  acting  assignees,  is  properly  left  with 
the  jury.    Paige  v.  Stone,  43  D.  420. 

Instructions  are  not  erroneous  merely  be- 
cause they  do  not  embrace  every  aspect  in 
which  the  law  applicable  to  the  case  might 
have  been  presented  to  the  jury.  Lum  t. 
Wright,  70  D.  282. 

A  head-note  to  a  reported  decision  is  not 
law,  except  so  far  as  it  is  warranted  by  the 
judgment  of  the  court  upon  the  facts  ox  the 
case;  and  it  is  not  error  for  the  court  so  to 
remark  in  the  hearing  of  the  jury  while 
counsel  is  reading  the  head-note  of  a  case. 
Denham  t.  Holeman,  71  D.  108.  ^ 

An  instruction  leased  upon  incompetent 
evidence  unobjected  to  is  not  erroneous,  as 
when  it  is  based  upon  a  record  to  which  a 
party  to  the  suit  was  not  a  party.  Parke  v. 
Foster,  71  D.  221. 

It  is  not  error  if  the  oonrt  adds  to  its  in- 
struction to  a  jury,  *'mucb  is  left»  and 
much  must  always  be  left,  to  your  souud 
discretion,**  if  otherwise  the  instructions  are 
without  error.  It  is  better,  however,  not  to 
add  such  words.  Pe^insyUnrda  R.  R,  Co.  r, 
Ogier,  78  D.  822. 

The  oourt  may  call  the  inry*s  attention  to 
the  fact  that  defendant  did  not  testify  in  the 
case,  and  may  instmot  them  that  they  may 
consider  that  fact  and  give  to  it  such  weight 
as  they  think  it  deserves,  in  an  action  against 
the  indorser  of  a  promissory  note,  on  the 
trial  of  which  is  aaduoed  proof  of  demand 
and  notice  to  the  defendant,  where  the  al- 
legation of  due  notice  is  controverted  by 
him.     ITnUm  Bank  v.  Stone,  79  D.  631. 

Where  the  count  in  a  declaration  claims 
consequential  damages  for  injuries  to  private 
property  from  gradmg  a  road  by  a  turnpike 
corporation,  and  the  recovery  of  such  dam- 
ages is  dependent  npon  facts  to  be  found  by 
the  jury,  an  instruotion  that  if  the  corpora- 
tion did  acts  unnecessary  and  improper  to 
the  grading  of  the  road,  then  the  corpora- 


tion would  be  liable,  is  proper.  Douglau  t. 
BoonehpTough  Tump,  Co.,  85  D.  647. 

An  instruction  in  an  action  against  a  rail- 
road company  for  injuries  received  in  jump- 
ins  from  a  car,  that  the  defendant  would  be 
liable  if  the  injnries  resulted  from  the  want 
of  proper  skill  and  care  on  the  part  of  the 
conductor,  is  not  erroneous,  taken  in  coo* 
nection  with  another  instruction,  that  if  the 
plaintiff  was  guilty  of  negligence  in  jumping 
from  the  car,  whereby  she  was  injurad,  then 
she  oonld  not  recover,  even  U  the  defendant 
was  also  guilty  of  negligence.  SvantviUeeie, 
R,  R.  Co.  V.  Duncan,  92  D.  322. 

75.  Instructions  in  respect  to  dam- 
ages. —An  instruction  that  the  plaintiff  has 
a  right  to  recover  if  the  jury  believe  the 
evidence,  without  saying  anything  as  to 
the  amount  of  the  recovery,  is  not  erroneous 
if  there  is  uncontradicted  evidence  establish- 
ing the  plaintiff's  right  to  any  part  of  his 
demand.     Pieasante  v.  Pendleton,  18  D.  726. 

In  an  action  on  a  bond,  where  the  defend- 
ant agreed  for  a  valuable  consideration  that 
if  he  should,  after  a  specified  time^  practice 
medicine,  etc.,  within  certain  limits,   the 

Slaintiff  should  recover  of  him  one  thousand 
ollars  as  liquidated  damages,  an  instruction 
that  if  the  jury  shonld  find  the  issues  for  the 
plaintiff  they  must  assess  the  damages  at 
one  thousand  dollars  is  unobjectionable. 
MiUer  v.  BlUoti,  60  D.  475. 

An  instruction  that  malice  or  gross  ne* 
gleet  of  plaintiff's  rights  has  not  been  suffi- 
ciently established  to  allow  the  jury  to  find 
exemplary  damages  is  proper,  if  such  is  the 
state  of  the  evidence.  Selden  v.  CtuArnan.  81 
1>.  93. 

Where  the  jury  gives  more  than  nominal 
damages,  all  instructions  given  in  reference 
to  nominal  damases  become  immaterial,  be- 
cause no  state  of  facts  arose  to  which  such 
instructions  could  apply.  And  the  same  is 
true  in  relation  to  instructions  sought  upon 
the  assumption  that  no  actual  damage  was 
done.  Saetman  ▼.  Amoibeag  Jffg,  Gpu,  82  D. 
201. 

To  leave  the  measure  of  damages  entirely 
to  the  discretion  of  the  jury  is  error  on  the 
part  of  the  trial  court  Penn»iflvama  R,  R,  Co, 
V.  Booh,  98  D.  229. 

76. in  respect  to  question  of  negw 

ligenoa.  •—  A  iury  havins  agreed  npon  a 
verdict,  reduced  it  to  writins,  sealed  it^  and 
separated.  When  producea  in  conrt^  the 
next  morning,  it  was  for  the  plainti^  for 
six  thousand  dollars,  and  was  entered  upon 
the  minutes  of  the  court.  On  the  polling  of 
the  jury,  they  failed  to  agree,  and  were  di- 
rected by  the  court  to  retire  to  their  room. 
The  jury  having  retired,  returned  for  in- 
structions as  to  whether  they  could  increase 
their  verdict.  Being  instructed  that  they 
might  decide  upon  any  verdict  to  which 
they  all  agreed,  they  brought  in  a  verdict 
for  the  ;;)laintiff  for  seven  thousand  doll 
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Held,  no  omnr.  Until  the  polling  of  the 
jury  takes  plaoe,  and  the  ueent  of  the  joron, 
either  express  or  tadt^  is  given  to  the  ver- 
dict, and  the  jury  is  dismissed,  and  has  be- 
eome  no  more  a  jury  in  the  case^  the  verdict 
IS,  within  oertain  limits  in  the  power  of  the 
jnry,  and  to  a  oertain  extent  within  the 
direction  of  the  oonrt.  Warner  ▼•  New 
Fork  Cent  R.  iS.  Ok,  11  K  72i. 

77.  Oommeiits  upon  the  evidence. 
—  The  eonrt  may  properly  instmot  the  jury 
on  the  l^fgfX  effect  of  a  oertain  instmment, 
without  violating  the  mle  that  an  iostmo- 
tion  shall  not  be  given  on  the  weight  of  evi- 
dence.   Jva<lit  V.  Miehardaon,  2  D.  543. 

^^ere  there  is  no  conflict  of  testimony,  a 
■tatement  of  its  legal  effect  by  the  court  is 
not  considered  as  taking  the  &cts  from  the 
Jnry.    Johnston  v.  Oray,  16  D.  677. 

An  instruction  that  there  is  no  evidence 
of  a  fact  songht  to  be  proved  is  proper,  where 
the  evidence  is  so  loose  and  inconclusive 
that  the  jury  cannot  make  a  legitimate  and 
reasonable  inference,  and  find  such  fact  to  be 
established,  without  indulging  in  conjecture 
end  speculation.  Spring  Sarden  eic  Ine,  Co. 
▼.  Bvane,  66  D.  308. 

The  nde  that  a  judge  should  not  charge  on 
the  weight  of  evidence  applies  only  where 
there  is  doubly  and  the  jury  are  required  to 
weigh  the  evidence.  Winilout  v.  Siohee,  67 
D.  242. 

78.  Aaeundng  existence  of  facts.  — 
An  instmction  'which  assumes  the  'exist- 
ence of  a  fact  is  not  erroneous  when  that 
fact  is  clearly  established  by  the  evidence, 
where  there  is  no  testimony  to  disprove  it, 
and  where  it  was  not  contested  at  the  trial  in 
the  court  below,  ifeirm  v.  MeCanghan,  66  D. 
688. 

An  instruction  assuming  the  existence  of  a 
fact  admitted  at  a  trial  is  not  erroneoufi, 
where  the  admission  is  made  for  the  benefit 
of  a  party,  and  is  of  a  fact  without  the  exist- 
ence of  which  he  could  not,  in  any  event, 
recover.  Inloee  v.  Ameriecm  Ex,  Bcmk,  69  D. 
190. 

An  instruction  assuming  that  there  is  no 
evidence  tending  to  establish  a  proposition  is 
not  ground  for  reversal,  if  such  is  the  case. 
Sharp  V.  Parbi,  96  D.  665. 

79.  Bzpreesions  of  opinion. -—The 
court's  opinion  upon  the  facts  may  be  sub- 
mitted to  the  jury,  if  they  are  at  the  same 
time  informed  that  they  are  to  judge  of  the 
facts.    Gordon  v.  LiUk,  11  D.  632. 

A  judge's  expression  of  opinion  on  a  mat- 
ter of  fact  will  not  be  intended  to  have  mis- 
led the  jury,  Bobinaon  v.  JtuUee,  21  D. 
407. 

A  jury  is  the  proper  tribunal  to  determine 
questions  of  fact;  but  the  judge  is  not  thereby 
precluded  from  expressing  to  the  jary  his 
opinion  on  the  weight  and  effect  of  evidence. 
Kirkwood  v.  Qordoih  62  D.  418. 

An  opinion  of  the  court,  based  on  evi- 
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dence  as  he  remembered  it^  and  not  upon 
the  verdict  alone,  is  unobjectionable,  if  the 
verdict  alone  is  sufficient  to  sustain  it. 
Bruggerman  v.  Hoerr,  &2  D.  97. 

An  expression  of  opinion  on  the  state  of 
facts  by  a  judge  is  not  matter  of  legal  ex- 
ception. PhiS^  V.  KmgAeld,  36  D.  760; 
MaUhewe  v.  AUen,  77  D.  430;  if  he  also  told 
the  jnry  that  they  were  the  sole  judges  of 
the  credibility  of  the  witnesses.  Porter  v. 
SeOer,  62  D.  341. 

A  judge's  intimation  of  an  opinion  on  the 
facts  that  the  presumption  is  that  a  deed 
was  delivered  as  an  escrow  is  no  ground 
for  reversal,  where  the  fact  as  to  whether  it 
was  so  delivered  is  correctly  left  to  the  jnry. 
Jackson  v.  Rowland,  22  D.  557. 

80.  Bule  that  instructions  be  writ- 
ten. —  It  is  the  duty  of  a  judge  in  all  cases 
to  give  the  jniy  a  knowledge  of  the  defini- 
tions and  pnnciples  of  law  applicable  to  the 
case;  and  under  the  statute  of  Louisiana,  in 
all  appealable  cases,  the  judge  may  be  re- 
quired by  counsel  to  charge  the  jury  in 
writing,  thej^  havinjr  the  power  to  disregard 
his  instructions.  Treeoa  v.  Maddooo,  66  D. 
198. 

The  court  should  charge  jury  in  writings 
when  requested  to  do  so,  and  without  any 
verbal  additions  or  explanations.  CampbeU 
V.  Hfiller,  95  D.  390.  And  if  the  court  then 
instruct  orally,  it  ia  error;  but  exceptioa 
must  be  taken,  or  the  error  is  waived,  ^eos- 
Um  V.  CmcifMoa  etc  R.  R,  Co.,  79  D.  430. 

If  instructions  are  not  modified  or  changed 
by  any  oral  charge,  but  go  to  the  jury  as 
they  were  written,  there  is  no  violation  of 
the  provision  of  the  code  requiring  all  in- 
structions to  be  in  writing,  although  the 
court  repeated  orally  a  part  of  one  of  the 
charges,  and  in  reading  another  charse  re- 
marked orally  that  he  had  not  intended  to 
read  so  far  as  he  had,  and  then  reread  the 
charge  as  he  intended  to  give  it.  Pate  ▼. 
WrvM  95  D.  705. 

81.  Interpreting  instructions.  —  An 
instruction  must  be  understood  in  reference 
to  the  issue  and  evidence  in  the  case.  The 
words  employed  must  be  taken  in  their  ordi« 
nary  and  popular  acceptation.  MUehell  v;. 
Zimmerman,  ol  D.  717. 

The  universal  mle  of  construction  is,  that: 
the  general  lan^age  of  the  court  is  to  be- 
understood  as  limited  by  the  conditions  tou 
which  it  is  addressed.  BarrcUhel  v.  Hatha^ 
wag,  89  D.  193. 

82.  Withdrawal  of  instructions. -^ 
The  court  may  withdraw  an  instruction 
given  to  the  jurv  before  they  retire,  .^on- 
neU  V.  Jonee,  52  D.  194. 

3.    What  Instructions  art  Improper, 

88.  In  general— Limiting  the  issue. 
—  An  instruction  is  not  necessarily  correct 
because  given  in  the  same  words  used  by  the 
court  of  last  resort  in  a  case  wherein  they 
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Mted  both  M  jnd^  and  jury.  Bw^fter  ▼. 
Bogen,  62  D.  680. 

An  instraotion  is  erroneona  wlimi  Its  effect 
is  to  take  a  case  from  the  jnry,  as  where  the 
instraction  is  simply  that  there  is  no  evi- 
denoe  to  a  certain  point,  this  point  only  im- 
pliedly afiisoting  the  point  in  oontroversy, 
and  mre  being  other  evidence  from  which 
%  verdiet  might  have  been  rendered  for  the 
defeated  pai^.    TSbeau  v.  Ttbeaa^  69  D.  329. 

An  instmction  to  the  jnry  oatlinins  facts 
vpon  which  plaintiff  would  be  entiued  to 
recover,  whidi  hypothesis  of  facts  takes 
from  tiie  jnr^  the  nnding  of  other  facts  by 
which  his  right  to  recover  might  be  im- 
Mired  or  defeated,  i^  erroneons.  AdamB  v. 
Camm,  83  D.  606. 

Instnictions  should  not  be  so  framed,  nor 
ffiven  and  refused,  as  to  exclude  from  the 
jury  the  consideration  of  the  points  which 
are  fairly  raised  by  the  evidence.  Sawyer  v. 
Hamabal  etc  R.  R,  Co.^  90  D.  382;  Alexander 
V.  Harrison,  90  D.  431. 

Instructions  removing  from  the  consid- 
eration of  the  jury  the  sanity  of  an  alleged 
testator,  where  there  is  testimony  upon  this 
point,  are  erroneous.     Boqfter  v.  Rogers^  62 

b.  68a 

It  is  error  to  instruct  that  the  finding  of 
one  issue  in  favor  of  plaintiff  will  entitle 
him  to  recover,  when,  m  order  to  gam  the 
suit,  idl  of  the  issues  must  be  found  in  his 
favor.     OaJhreath  v.  Davidson,  99  D.  233. 

84.  Instructions  assuming  facts,  or 
unsupported  by  evidence.  •  Want  of 
evidence  upon  which  to  base  an  instruction, 
though  go<Ml  law,  will  render  it  erroneous  if 
given.  Druggine  t.  WaUon,  60  D.  660; 
O'FaUon  v.  Boiemenu,  26  D.  678;  Heh-n  v. 
McCaughan,  66  D.  688;  Oakher  v.  Myrkk^  66 
D.  316;  Phxniz  /ns.  Co,  v.  Lawrence,  81  D. 
621;  Sunder  v.  Laiahaw,  27  D.  297. 

It  is  the  province  of  the  jury  to  find  facts 
from  the  evidence,  and  it  is  error  for  the 
court  in  its  charge  to  assume  as  proven  a 
fact  which  is  in  issue.  Caldwell  v.  Center,  89 
D.  131;  Tyner  v.  8toop\  71  D.  341;  Crozier 
▼.  Kirker,  51  D.  724;  Warren  v.  Jacksonville, 
68  D.  610;  McKeiaU  v.  Branch  Bank,  65  D. 
869. 

So  an  instruction  assuming  a  fact  to  be 
doubtful  when  there  is  no  conmct  of  evidence 
resecting  it,  or  assuming  an  hypothesis  at 
Tanance  with  the  facC  should  not  be 
given.     PFmfe  t,  Morrison,  67  D.  658. 

It  is  error  for  the  court  to  annex  to  a 
charge  properly  asked,  a  material  qualifica- 
tion not  required  nor  authorized  by  the  evi- 
dence  given  at  the  triaL  Walker  v.  Stetson, 
84  D.  362. 

An  instruction  assuming  that  property 
was  damaged  in  the  manner  complained  of  is 
defective^  notwithstanding  the  proof  estab- 
lished the  fact  beyond  a  reasonable  doubt. 
BaUimort  dt  S.  R.  R.  Co,  ▼.  Woodrtif,  69  D. 
72. 
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A  charge  which  sasumes  that  a  rule  of 
law  is  established  from  certain  facts,  whea 
such  ffesnlt  does  not  neoessarily  follow,  Is 
erroneoos.  Oatrk  S  O^t.  Gaddard,  84  D. 
777. 

86.  Abstract  jproposltiona  and  r»> 
marks  calculated  to  mislead  the  Juy. 
—  An  instmction  anthorisinff  the  jury  to 
find  one  of  three  alternate  and  distinct  prop- 
ositions of  fact,  without  saying  which,  it 
erroneous.  WMteford  ▼•  BmrdBmuer,  89  D« 
640. 

An  instruction  not  perspionoiisly  worded, 
whose  precise  import  is  not  dear.  Is  objeo- 
tionable  for  that  ressoo.  l^ompsoa  ▼• 
T/umpson,  68  D.  638. 

An  ambiguous  instruction  which  may  mis* 
lead  the  jury,  and  conflicting  instmctioos^ 
are  irregular,  and  should  not  be  given. 
Southern  R.  R,  Co.  r.  Kendridt,  90  D.  332L 

Instructions  amoanting  to  mere  abstract 
propositions  of  law  are  erroneous.  Key 
should  be  made  applicable  to  the  case  in 
hand.  Hew  Orleans  etc  Co,  t.  Siatham,  97 
D.  47& 

It  is  erroneous  for  courts  to  give  iustme* 
tions  containing  only  a  portion  of  material 
facts  connected  with  any  particular  trans- 
action, and  to  omit  others  of  equal  impor* 
tance,  which,  if  included  in  the  mstmction, 
might  lead  the  mind  of  the  jury  to  a  differ- 
ent conclusion,     lb. 

An  instruction  must  be  applicable  to  the 
testimony,  and  where  there  is  testimoDy 
tending  to  bring  the  case  fairly  witiiin  an 
exception  to  a  general  rule,  an  instruction 
will  oe  misleading  which  states  the  genwal 
rule  as  applicable  to  the  testimony  without 
stating  it  to  be  merely  a  general  rule^  and 
subject  to  exceptions,  and  without  adverting 
to  such  testimony.  WliU/e  v.  Thomas^  80  D. 
347. 

86.  Oomments  upon  the  evidence  or 
credibility  of  witnesses.  —  The  jury 
should  attempt  to  reconcile  all  contradic- 
tious and  discrepancies  in  testimony  of  wit- 
nesses, and  it  is  error  for  the  court  to  instruct 
them  that  such  attempt  should  not  be  made. 
Moort  V.  Kendall,  52  D.  145. 

An  instruction  should  not  state  the  testi- 
mony of  a  particular  witness,  as  what  that 
testimony  was  is  a  matter  to  be  determined 
by  the  jury.  Southern  R,  R,  Co,  t.  Ken- 
driek,  90  D.  332. 

The  court  has  no  right  to  instruct  the  jurv 
that  the  testimony  proves  a  certain  fac^  al- 
though it  may  greatly  preponderate  in  favor 
of  that  fact  TrovUlo  v.  TUford,  31  D.  484. 
Such  an  instruction  amounts  but  to  a  com- 
ment upon  the  testimony,  and  is  an  encroach- 
ment upon  the  province  of  the  triers  of  fact. 
Wilson  V,  Huston,  53  D.  138. 

A  general  charge  on  the  evidence  in  favor 
of  a  party  is  an  invasion  of  the  province  of 
the  jury,  where  an  inference  of  fact  is 
necessary  to  be  drawn  before  such  party  is 
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entitied  to  nooYer.     WkUe  r.  JSTom^  70  D. 

Ma. 

An  iutniotion  d«eUiing  fhat  upon  the 
oTidenoe  a  plaintiff  oannot  reoorer  is  justi- 
fied only  where  there  it  »  total  failore  of 
evidence  to  nj^bold  a  verdict  but  where 
there  ia  any  OYtdence  tondins  to  prove  the 
issue,  it  must  be  submitted  to  the  jury. 
CiaJUn  T.  Bosenbenh  97  D*  836;  BoughUUing 
▼.  Ball,  69  D.  331. 

For  the  judge  to  ohsrge  the  Jury  that  a 
book  of  farriery,  referred  to  by  oouuse],  in  ad- 
dressing them,  is  entitled  to  as  much  weight 
as  the  testimony  of  aa  expert  witness  in  the 
edenceb  who  had  been  examined  in  the 
cause,  is  a  clear  violation  of  the  act  of  1796^ 
which  prohibits  the  judge  from  expressing 
•ny  opinion  as  to  the  credibility  or  weight 
of  the  testimony.  Melvin  v.  Mailey^  02  O. 
171. 

The  weight  of  evidence  is  not  subject  of 
legal  direction  or  of  error.  BriUain  v.  Doylu^ 
town  BatdSt  39  D.  110. 

Jurors  should  test  the  truth  and  weight 
of  evidence,  when  heard,  by  their  seneral 
knowledge  derived  from  experience,  observa- 
tion, and  reflection;  and  an  instruction  to 
them  to  apply  special  circumstances  and 
facts  connected  with  the  case  in  forming 
their  verdict  ia  erroneous.  OUtswa  Qa»  LigJU 
Co.  V.  Orahamy  81  D.  263. 

An  instruction  that '*  other  things  being 
equal  in  regard  to  witnesses,  the  testiuiony 
oi  those  examined  in  open  court  is  entitle  J 
to  greater  weight  than  the  testimony  of  wit- 
nesses embodied  in  depositions, "  is  erroneous. 
MUlner  v.  EjUn,  31  R.  121. 

87.  Expressions  of  opinion.  —  The 
court  in  charging  the  jury  has  no  right  to 
express  or  intimate  his  opinion  as  to  what 
has  or  has  not  been  proved  during  the  trial. 
Beverly  v.  Burke,  64  D.  351. 

The  sufficiency  of  the  evideVice  ought  to  be 
left  wholly  to  the  consideration  of  the  jury; 
so  where  the  court  instructed  the  jury  that 
**  from  the  whole  testimony  before  them,  the 
demand  of  the  plaintiffs  was  not  barred  by 
the  act  of  limitations," — held,  that  the  in- 
struction was  erroneous.  FUfter  v.  Dunean, 
3  D.  605. 

An  instruction  evincing  an  opinion  that  a 
oontested  fact  has  been  proved  is  erroneous, 
because  it  it  calculated  to  bias  the  jury. 
WhiUiford  v.  Burckmyer,  39  D.  640. 

It  is  error  for  the  court  in  its  charge  to  the 
jury  to  intimate  doubts  as  to  the  competency 
•of  legal  testimony  which  has  been  submitted 
to  tliem,  it  being  calculated  to  paralyze  ite 
influence  in  their  estimation.  PoUe  v.  House, 
50  D.  329. 

If  a  judge  feds  it  to  be  his  duty  to  inti- 
mate his  opinion  to  the  jury,  that  a  certein 
fact  is  or  is  not  sufficiently  proved,  he  should 
always  instruct  them,  at  the  same  time,  to 
consider  the  evidence  and  to  decide  as  they 
shall  find  the  truth  to  be.     lb. 
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88.  Instaiioosof  erroneous  instmo- 
tiona*  — It  is  error  to  instruct  a  jurv  that 
they  are  at  liberty  to  find  conditional  dam« 
ages,  sufficient  in  amount  to  enforce  specific 
execution  of  a  contract,  and  that  the  court 
will  take  care  that  no  improper  use  is  made 
of  the  verdict.    Decamp  v.  Fecm,  9  D.  372. 

Parol  evidence  is  inadmissible  to  vary  a 
record,  and  a  charae  is  erroneous  the  effect  of 
which  is  to  shift  n>om  the  court  to  the  jury 
the  duty  of  determining  what  parol  evidence 
is  inconsistent  with  the  recoitL  Thomason 
V.  Odum^  68  D.  159. 

Where  a  question  at  issue  is  the  delivery 
of  personal  property,  it  is  error  for  the  court 
to  charge  that  he  knew  of  nothing  in  the 
oase  that  went  to  show  that  the  delivery  was 
not  valid  under  the  circumstances,  so  far  as 
it  was  within  the  province  of  the  court  to 
determine  the  question,  though  the  stetote 
provides  that  the  court  must  instruct  the 
jury  as  to  all  matters  of  law  which  it  thinks 
necessary  for  their  information  in  giving 
their  verdict;  and  if  it  presente  the  facts, 
must  also  inform  the  jury  that  they  are  the 
exclusive  judges  of  all  questions  of  fact. 
Caldwell  v.  Kenniaon,  77  D.  499. 

It  is  error  to  instruct  the  jury  that  there 
was  no  evidence  to  teke  the  case  out  of  the 
statute  of  limitetions  if  there  is  proof  tend- 
ing to  show  that  a  party  was  defendant's 
agent,  attended  to  his  books,  and  settled  his 
accouuto;  that  such  agent  had,  within  three 
years,  made  entries  in  pUintifF's  books  veri- 
fying the  accounts  sued  upon.  Morriaon  v. 
Wfulende,  79  D.  661. 

Instructions  were  heM  erroneous  in  an 
action  affainst  a  wharf  superintendent  for 
wrongfully  ordering  the  captain  of  a  vessel 
discharging  at  plaintiff's  wharf  to  remove 
therefrom,  wherebv  the  plaintiff  was  injured 
and  deprived  of  his  wharfage,  where  the 
jury  were  charged  that  it  was  not  enough 
for  the  defendant  simply  to  have  believed 
that  he  had  no  authority  to  make  the  order 
complained  of  and  to  have  made  the  same  in 
good  faith,  but  that  he  was  bound  to  act 
with  reasonable  caution.  The  defendant 
was  entitled  to  an  instruction  that  there 
oould  be  no  recovery  unless  he  had  acted 
with  a  malicious  and  fraudulent  desiffu  to 
injure  the  plaintiff.  Gregory  v.  Brooks^  95 
D.  278. 

4.  The  Prayer /or  InUructiona. 

80.  Necessity  of  a  prayer,  or  re- 
quest.*—  In  the  absence  of  a  prayer  for  a 
specific  instruction,  the  silence  of  the  judge 
is  not  error.  HoUiday  v.  Bheem,  57  D.  628; 
BriUain  v^Doyleatown  Bank,  39  D.  110;  Jac6l)e 
V.  Bangor,  33  D.  652;  Herbert  v.  Huie,  34  D. 
755;  Churchman  v.  SmitJi,  36  D.  211;  ifeares 
V.  Commissionera,  49 D.  412;  Dealv,  Bogue,  57 

*  Instructions  to  jury,  mode  of  obtaining  and 
of  reviewing  erroiM  In  giving  or  refusing, 
note,  91)  D.  liS-188. 
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D.  702; iToMiy.  BottUmAM.  R.  J?.,  64D.  881; 
Kauffman  v.  Chriuemer^  87  D.  437;  lAum  t. 
WrigU,  70  D.  282;  Wright  ▼.  Boyniom,  72  D. 
819;  Reeva  r.  DeL  etc  R,  R.  Co,,  72  D.  713; 
Weamer  ▼.  Juart,  72  D.  627;  Bomffe$$er  t. 
HarriMm,  78  D.  767;  PhUadOphia  etc  R.  R. 
Co.  ▼.  Hagan,  88  D.  641;  6'aesNsf  r.  J!d6lN«oii, 
93  D.  776;  Moore  ▼.  #%(dii&iiiy  iS.  iZ.  Coitx,  64 
D.  83;  if  raeh  omiasioii  does  not  mislead  th« 
Jury  in  investigating  the  main  question  in 
the  case.    MtUTenr.  fTiTMm,  84  D.  461.   Bat 
this  rnle  does  not  apply  where  the  charge 
given  by  the  coart  upon  the  questions  in- 
Tolved  IS   itself   erroneous.      ChambUe   v. 
TarbooBf  84  D.  614.    And  where  a  charge  on 
the  requisites  prescribed  by  statute  for  the 
execution  of  wills  omitted  some  of  the  reoui- 
■ites,  and  the  omissions,  when  considered  in 
connection  with  the  evidence,  appeared  to 
have  the  effect  of  authoriaing  tne  jury  to 
oonclnde   tiiat   they  were  unnecessarv,  the 
omiMions  are  error,  although  the  adverse 
party  did  not  ask  the  court  to  supply  the 
omissions  in  its  charge.     Tynan  ▼.  Patchal, 
84  D.  619. 

That  proper  instructions  were  ^ven  will  be 
assumed;  and  where  a  party  destres  definite 
instructions,  he  should  make  a  request  there- 
for.   Sidemparher  v.  SkUwparker,  83  D.  627. 

Charses  tending  to  mislead  should  be  cor- 
rected by  asking  additional  and  explanatory 
instructions.   Kenan  v.  HoUovoay^  60  D.  162. 

00.  Form  and  aaJAciency  of  the 
prayer.  —  1.  In  generoL*  —  A  prayer  for 
an  instruction,  not  referring  to  the  plead- 
ings, that  if  the  jury  believe  certain  evi- 
dence, the  plaintiff  is  or  is  not  entitled  to 
recover,  authorizes  the  court,  under  the 
Maryland  act  of  1826,  merely  to  pass  upon 
the  sufficiency  of  the  facts  as  a  cause  of  ac- 
tion, assuming  the  pleadings  to  be  correct, 
and  not  upon  the  sufficiency  of  the  pleadings 
or  their  agreement  with  the  facts,  and  on 
appeal  from  the  granting  or  refusal  of  such 
instruction  the  court  will  not  pass  upon  the 
pleadings.  If  an  opinion  is  required  upon 
the  sufacieDcy  of  the  facts  under  the  plead- 
ings, the  prayer  must  be  so  framed.  Stock' 
ton  V.  Frey,  45  D.  138. 

A  prayer  that  there  is  no  evidence  of  a 
waiver  concedes  the  truth  of  opposing  party's 
evidence,  and  all  legitimate  inferences  which 
may  be  drawn  from  it.  Spring  Garden  etc 
Ins.  Co.  v.  EvoM,  66  D.  308. 

The  rejection  or  granting  of  a  prayer  de- 
pends for  its  correctness  upon  evidence  to 
which  it  alone  refers,  and  not  upon  the  state 
of  the  pleadings,  where  the  prayer  neither 
points  nor  refers  to  the  pleadings.  Bkney 
▼.  PrhUing  Telegraph  Co.,  81  D.  607. 

2.  Drf'ective  prayere  w!dch  sftould  be  denied, 
—  A  prayer  for  an  instruction  based  on  a 
hypothetical  statement  of  part  of  the  facts 
proved,  and  assuming  the  existence  of  other 

*  Prayer  for  Instructions  muit  be  in  writing, 
see  note,  W  D.  ia0-l28» 


material  and  indisj^sabla  facta,  also  proved, 
but  not  stated,  will  not  be  mnted  unleit 
justified  by  a  consideration  of  all  tibe  facta 
assumed  as  well  as  stated.  Bo^  v.  CAeso- 
peahe  Ins,  Co.,  22  D.  337. 

A  prayer  for  an  instruction  involving  a 
complicated  statement  which  it  would  be 
difficult  for  the  jury  to  understand  should 
be  denied.  WkUrford  v.  Burdtmyer,  38  D. 
640;  Feir$  PobU  Sop.  Intt  v.  Weedon,  81  D. 
603. 

If  a  charges  asked  embraces  several  differ- 
ent  propositions,  part  of  which  are  good  and 
a  part  bad,  the  court  may  refuse  the  whole. 
Inglebright  v.  Hammond,  63  O.  430. 

A  court  of  common  pleas  may  make  rolee 
reflating  a   request  for   instructiona   on 

Kwts;  and  where  requested  instmctiona 
ve  not  been  fumishea  to  opposite  counsel, 
according  to  rule,  it  is  not  error  to  refuse 
them,     ^otnef  v.  Staufer,  63  D.  493. 

Plaintiff's  prayer  for  an  instruction,  based 
nnon  his  own  evidence,  cannot  be  given, 
when  the  proof  of  the  defendant^  if  bcSieved 
by  the  jury,  would  establish  any  propositioD 
inconsiBtent  with  the  theory  of  such  prayer. 
Plaintiff  must  assume  or  admit  the  tmtii  of 
all  the  defendant's  proof  on  tiie  sobject. 
McTaMi  V.  Carroa,  61  D.  363. 

Where  limitations  and  mm  aeeumpmi  are 
both  pleaded,  a  prayer  for  instructions 
which  overlooks  the  evidence  offered  under 
the  plea  of  limitations  and  directs  the  jury 
to  hnd  for  the  plaintiff  notwithstanding 
they  may  find  the  debt  barred  by  the  stat- 
ute, is  fatally  defective  in  not  limiting  the 
finding  of  the  jury  to  the  plea  of  noa  as* 
ewnpeit.    Buret  v.  Hill,  63  D.  706. 

The  refusal  of  an  instruction  in  the  alter- 
native is  right,  when  one  of  Uie  altemativee 
is  erroneous,  although  the  other  may  be  oor- 
rect     Berry  v.  ^OriMn,  69  D.  123. 

A  prayer  that  plaintiff  is  not  entitled  to 
recover  upon  the  pleading  and  evidence  in 
a  cause  is  too  general  in  its  terms,  since  the 
Maryland  act  of  1826,  chapter  117.  FeiCe 
Point  Sav.  Inst.  v.  Weedon,  81  O.  603. 

A  praver  is  objectionable  in  assuming  a 
fact  and  leaving  to  the  jury  a  question  of  law, 
where  it  is  to  the  effect  that  if  the  jury  find 
**that  the  fund  deposited  "was still  in  bank, 
and  that  ** proper"  letters  of  administra- 
tion have  been  taken  out  and  ffranted  to  the 
plaintifl^  the  plaintiff  was  entitled  to  recover. 

An  instruction  predicated  upon  a  state- 
ment of  facts  that  does  not  enumerate  all 
the  other  facts  material  to  the  right  of  le- 
ooverjTf  of  which  evidence  was  offered,  ia 
defective.     Adams  v.  Capron,  83  D.  666. 

Inconsistent  instructions  should  not  be 
^ven.  And  where  one  of  two  inconsistent 
mstractions  correctly  presents  the  case  to  the 
jury,  but  does  not  appear  to  have  been  sub- 
mitted in  such  terms  as  wonld  impose  any 
limitations  upon  the  inconsistent  and  oppce- 
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iiig  thaory  of  tiM  others  tiM  anor  is  not 
eared.    IK 

A  cham  is  szTonaoas  whsa  the  jury  is 
instruotea  that  if  the  creditor  reoeired  a 
note  "in  settlement  for  or  in  payment  of 
the  aooonnt  sned  on*"  the  debtor  wa«  entitled 
to  a  credit  for  the  amount  of  the  note,  al- 
tiumgh  the  maker  and  first  indoraer  became 
apphcants  for  the  benefit  of  the  insolvent 
laws  and  were  finally  discharged.  £errjf  ▼• 
Ofiffin,  69  D.  128. 

A  written  request  to  charge  the  jury  mnst 
be  applicable  to  facts  and  to  law,  or  the 
oonrt  neiHl  not  notice  it;  and  the  conrt  may 

E've  the  charge  with  verbal  modifications, 
It  the  whole  taken  together  mnst  be  cor- 
root  CamrMi  v.  Miller,  (MS  D.  389;  FulUm 
T.  Mcuxrarhen,  81 D.  620;  Whitrford  v.  Burch- 
myer,  39  D.  640. 

3.  Whai  frayen  ar$  proper.  —  A  party 
may  ulk  an  mstraotion  on  the  teatimony  of 
a  single  witness,  though  there  is  other  testi- 
mony on  the  same  point.  WliUrforU  v. 
Burehnyer,  39  D.  640. 

A  jparty  may  ask  an  instruction  as  to  the 
applicability  and  efiect  of  evidence  when 
testimony  is  taken  under  a  commiasion,  and 
the  parts  that  are  admissible  are  so  insepa- 
rably blended  with  those  that  are  not  that 
distmct  objections  cannot  be  made.  PeUi- 
grew  V.  Barnumy  69  D.  212. 

It  is  no  objection  to  a  charge  asked  for  by 
a  party  that  he  asks  for  less  than  he  is  en- 
titled to  upon  the  facts  submitted  to  the 
Jnrv.     Trieber  v.  JSTnofte,  71  D.  607. 

A  prayer  is  not  erroneous,  as  assuming  the 
existence  of  a  partnership,  where  the  jury 
are  left  to  find  that  the  note  sued  upon  was 
"  discounted  for  the  use  and  benefit  of  the 
defenduits,  under  the  firm  name  of  Fulton 
and  lonn,  and  that  they  received  the  pro- 
ceeds of  said  note."  Fulion  t.  MaecraoBen, 
61  D.  620. 

If  counsel,  in  a  case  tried  by  the  court 
without  a  jury,  desires  to  present  points  of 
law,  as  applicable  to  the  facta  established, 
or  sought  to  be  established,  upon  which  the 
court  might  be  called  to  charge  a  jury,  were 
there  a  jury  in  the  case,  the  proper  course 
iM  to  present  them  in  the  form  of  proposi- 
tions, preceding  them  with  a  statement  that 
counsel  makes  the  following  points,  or  coun- 
sel contends  as  folio wa  Touchard  v.  Crewt 
81  D.  108. 

A  prayer  may  raise  a  question  of  law  out 
of  the  facts  enumerated  m  it,  and  demand 
an  opinion  upon  it,  oot  as  conclusive  of  the 
plaiutiff 's  right  to  recover,  but  as  ancillary 
to  that  right.  Parkhurat  v.  Nori/iem  OetUral 
B.  A  Co.,  81  D.  648. 

A  prayer  should  not  be  rejected  because 
an  apparently  independent  proposition  con- 
tainea  in  it  is  erroaeous,  when  it  is  limited 
by  another  more  deiinite  and  substantial 
proposition,  with  which  it  is  so  connected  as 
to  form  one  entire  proposition.    lb. 
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81.  Whftt  prayan  should  ba 
granted.*  —  A  paHy  is  entitled  to  an  in- 
struction oontaining  oven  a  hypothetical 
statement  of  law  whenerar  there  is  any 
competent  and  relevant  testimony,  how- 
ever slight,  upon  the  point  FarUk  ▼.  Beiglf, 
62  D.  666;  Brwtfitrd  v.  Marbury,  46  D.  264; 
Plummer  v.  Ohien,  14  D.  672;  Clealand  v. 
Walker,  46  O.  288;  Cook  v.  Wood,  76  D.  677. 

Where  there  is  no  tendency  of  proof  to  a 
conclusion  from  oonflioting  evidence,  it  is 
certainly  a  right  of  the  parties  to  have  from 
the  court  a  declaration  of  tha  legal  effect  of 
the  evidence.    Bhode$  v.  Otie,  731).  439. 

A  (leneral  charge  on  the  point  raised  is 
sufficient  to  substantially  comply  witii  the 
request  to  charge  upon  it.  Lyoommg  Ina,  Cb. 
T.  Schreffier,  82  D.  501. 

A  party  may  require  the  court's  opinion 
on  a  questioa  of  law  arising  upon  any  hy« 
pothesis  as  to  the  facts  in  testimony  in  the 
cause.     WhiUford  v.  Burckmyer,  39  D.  640. 

A  party  liable  to  be  prejudiced  has  the 
privilege  of  asking  an  explanatory  charge. 
Ttndor  v.  Ketty,  68  D.  160. 

The  direction  of  the  court  upon  the  effect  of 
testimony  in  a  cause  may  always  be  aaked  by 
a  party,  without  reserving  objections  as  to  its 
aamisaibility  or  effect  at  the  time  of  its  in- 
troduction. IrUoei  V.  Amer,  Bxeh.  Batik, 
69  D.  190. 

An  instruction  may  be  had  upon  any  given 
statement  of  facts,  only  when  it  is  suU>rdi- 
nate  to  or  in  aid  of  a  theory  which  embraces 
all  the  facts  material  to  establish  or  defeat 
the  right  in  controversy.  Adamt  t.  Capron, 
83  D.  566. 

Under. the  evidence  showing  a  construct- 
ive delivery,  either  party  has  the  right  to 
ask  instructions  of  the  court  as  to  the  legal 
eflbct  of  any  particular  circumstance  which 
may  be  offwed  to  the  jury,  and  from  which 
the  delivery  is  to  be  deduced.  AtufeUr, 
Miller,  61  D.  294. 

A  party  defending  against  an  obligation 
on  account  of  misrepresentations,  etc..  is  en- 
titled to  specific  instructions  to  the  jury 
directiuff  their  attention  to  the  particulai 
fact  in  vrhich  the  alleged  misrepresentations, 
etc,  consist.  MtUwS  jPtrs  ins.  Co.  t.  Deale^ 
79  D.  673. 

The  court  is  precluded  from  instructing 
the  jury  aa  in  case  of  a  nonsuit,  where  the 
plaintiff  omits  to  prove  a  material  fact;  but 
the  defendant  may  in  such  case  move  the 
court  to  instruct  the  jury  that  if  the  ^ven 
fact  was  not  proved  they  should  find  m  his 
favor.     Dtshler  v.  Beem,  83  D.  274. 

02.  What  may  be  properly  refosted.t 
—  Abstract  instructions  should  not  be  ffiven. 
Porter  v.  Robineon,  13  D.  153;  Irkh  v.  SmUk, 
11  D.  648;  Haihom  v.  Stinson,  25  D.  228} 

*  What  prayeis  should  be  granted,  see  notOt  M 

D.  126.  127. 

t  What  prayers  may  be  refused,  see  note,  90  Ik 
127-12a 
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Orttmffor  t.  Welch,  45  P.  565;  Zachaiy  t. 
Paee^  47  D.  744;  i9(«WMim  ▼.  McReary,  51  D. 
102;  PenmnaUm  ▼.  Teti;  52  D.  262;  Cok  t. 
Sprowi,  56  U.  696;  Benham  r.  i?oi0e,  56  D. 
842;  Cowfet  T.  Bacon,  56  D.  371;  JelUmm  ▼. 
Ocodwin^  69  D.  62;  iTifnfT.  Chrane,  69  D.  881; 
Cromfne/m  ▼.  ThSeaB^  70  D.  499;  Ounn  ▼• 
i^owe/i,  73  D.  484. 

InBtnictioiia  aabstantially  «mbraced  in  the 
general  charge,  or  one  which  is  abstract  and 
not  warranted  by  the  eridence,  should  be 
refused.  McCwm  ▼.  Sehrhnpf,  73  D.  221; 
Doty  ▼.  Strong,  40  D.  773. 

The  court  need  not  charge  upon  a  point  not 
arising  upon  the  evidence.  Harveyr,  Tltomas, 
36  D.  141;  Neufmanv.  Foster^  34  D.  98;  Towle 
▼.  LeatriU,  55  D.  195;  Mar^haU  v.  Hanty.  59 
D.  92;  Joknaon  v.  Jenmnga,  60  D.  323;  Pe- 
nobscot R,  B.  Co.  y  WkUe,  66  D.  257;  Treat 
▼.  Lord,  66  D.  296;  JfMlr«  t.  Bodman^  71  D. 
628;  CAieopo  etc  R,  R,  Co»  t.  (?eorpe,  71  D. 
239;  AhboU  ▼.  OatrA,  71  D.  635;  Hoeley  ▼. 
Brooibf,  71  D.  252;  Coolis  t.  England,  92  D. 
618. 

Instructions  should  not  assume  facts  as 
proved,  but  should  be  hypothetical.  Floyd 
V.  Rieke,  58  D.  374.  Ana  instructions  based 
on  rejected  testimony  may  properly  be  re- 
fused.    Pleaeanta  t.  ScoU,  76  D.  403. 

The  court  need  not  give  instructions  irrele- 
vant to  the  evidence  <mered.  Hanae  v.  N.  O. 
Im.  Co.,  29  D.  456;  Stoutr,  McAdama,  33  D. 
441;  Pmnroy  v.  ParmUe,  74  D.  328;  Wimtwi 
V.  Taylw^  lb  D.  112;  Proton  v.  lUiua,  71  D. 
49.  And  their  relevancy  must  be  affirma- 
tively shown  by  the  party  complaining. 
Conger  v.  Dean,  66  D.  93. 

Instructions  on  mere  hypothetical  points 
of  law,  however  correct,  need  not  be  given. 
New  Brunneieketc  Transp.  Co.  ▼.  Tiers,  64  D. 
894;  Melledge  v.  Boston  Iron  Co.,  51  D.  59; 
Melntyre  v.  Kline^  64  D.  163s  Andf  v.  Bod- 
man,  71  D.  628. 

The  court  need  not  give  aa  instruction 
which  has  been  onoe  given.  Raver  t.  Web- 
ster, 66  D.  96;  Pettigrew  v.  Bamum,  69  D. 
212;  ffaUy  v.  Marhel,  92  D.  182;  Pries  t. 
Alexander,  52  D.  526;  Bolbroob  t.  Utiea  etc 
R.  R.  Co.,  64  D.  502. 

The  oourt  is  not  obliged  to  (^ve  aa  opin« 
ion  upon  the  weight  of  the  testimony.  Ftn* 
cent  V.  Sthelumr,  29  D.  145. 

A  request  to  charge  that  one  of  aeveral 
matters  constitutes  a  good  defense,  where 
each  would  not  do  so,  may  be  disregarded 
by  the  lud^e.     Bowman  v.  TeaR,  35  D.  562. 

The  aenial  of  a  motion  for  an  instruction 
containing  several  propositions  is  not  error  if 
any  of  the  propositions  are  untenable.  For 
the  court  is  not  bound  to  divide  a  question 
involving  several  members,  some  of  which  are 
oompetent  and  some  not,  and  to  admit  those 
which  are  competent.  WUttford  v.  BurcJ^ 
mysr,  89  D.  640. 

An  instruction  that  there  it  no  evidence 
to  prore  a  particular  fact  should  be  rsfased 
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if  there  is  any  evidenoe  whatever  tending  to 
prove  that  faot    lb. 

Where  part  of  an  instruction  asked  for  is 
good  and  part  bad,  the  oourt  may  reject  the 
whole,  according  to  its  merits,  as  presented 
in  its  entirety.  Bwid  v.  Brooke,  43  D.  821; 
Bimey  v.  Printing  TeL  Co.,  81  D.  607. 

The  refusal  of  a  prayer  for  instructions  may 
be  right,  although  it  was  made  on  a  wrong 
construction  of  the  evidence,  provided  the 
instruction  was  one  that  ought  not  to  be 
given.     Budd  v.  Broobe,  43  D.  821. 

An  instraction  that  may  mislead  the  jury 
by  stating  only  a  part  of  the  evidence,  and 
that  if  the  jury  believe  the  evidenoe  so  stated, 
the  plaintm  must  recover,  but  omitting  ma* 
torial  facts,  should  be  refused.  StoebSm  v. 
Frey,  45  D.  138. 

The  oourt  is  not  bound  to  give  an  opinion 
on  a  legal  question  arising  on  part  of  the  evi- 
denoe as  stated  in  a  prayer  for  instructions. 
MeUedge  v.  Boston  Iron  Co.,  51  D.  59. 

Ins^ctions  on  a  point  assumed  by  ooun* 
sel  should  not  be  given,  without  some  evi- 
dence from  which  it  might  be  fairly  inferred. 
Hainu  v.  SUn^ffer,  53  D.  493. 

Where  evidence  is  conflicting,  <m  a  ques- 
tion of  fact  material  to  the  defense^  tho 
Elaintiff  is  not  entitled  to  a  charge  asserting 
is  right  to  a  recovery  on  the  whcue  evidence. 
Wodfork  V.  Suiavan,  58  D.  805. 
'  Refusal  to  give  instructions  is  not  error, 
\i-here  they  would  have  accomplished  noth- 
ing* ^  given,  for  the  party  asking  them,  or 
where  their  refusal  does  not  injure  him. 
Ounn  V.  Todd,  64  D.  231. 

The  court  is  not  bound  to  charge  the  jury 
as  to  the  legal  effect  of  the  entire  evidence, 
unless,  aftw  concession  of  all  points  upon 
which  there  was  a  conflict  of  evidence,  the 
party  asking  the  charge  is  entitlod  tiiereto 
Bhodes  V.  Otis,  78  D.  439. 

The  court  may  properly  decline  to  call  es- 
pecial attention  of  the  jury  to  a  particular 
part  of  the  evitleuce,  by  mstrucliona  as  to  the 
weight  to  which  it  is  entitled,  or  the  pnrpoeee 
for  which  it  may  be  considered  by  ilieni. 
Castro  V.  IlUes,  78  D.  277. 

An  instruction  whose  object  is  to  deblaro 
facts  enumerated  therein  to  be  competent 
evidence  in  a  case  is  properly  refused,  sinco 
the  court,  by  admitting  the  evidence,  haa 
already  decUured  it  competent  WiUiamM  v. 
Christian  Female  College,  77  D.  569. 

The  court  is  not  bound  to  give  an  instmo- 
tion,  where  the  effect  of  it  would,  perhaps, 
be  to  cause  the  jury  to  attach  too  great  im- 
portance to  evidence  too  meager  to  sustain 
a  verdict  upon  the  principle  involved  in  tiie 
instruction.  Blanlinship  v.  Douglas,  82  D. 
608. 

The  refusal  of  the  court  to  grant  a  prayer 
wkich  submits  a  question  of  law  to  the  jniy 
is  not  ground  for  a  revertaL  OocU  Bank  v. 
Barry,  83  D.  558. 

Aroqnested  lastnMtion  is  properly  rafnsod 
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when  it  oalls  vpoa  the  oonrl  to  tikka  irom 
the  jury  the  determinatioii  of  faoti^  or  when 
tho  CMO  does  not  ihow  tlio  facte  to  whioh 
the  requested  inetniotion  relatee,  BraeheU 
▼.  Penotu  (Tnhnoum,  87  D.  64S. 

It  is  not  error  to  refuse  to  give  ntinieroTis 
propositions  in  |;ross  as  a  diarge  to  the  jury 
where  some  of  them  are  plainly  erroneons; 
and  nnder  an  ezoeption  to  such  refnsal,  the 
qnestion  as  to  whether  the  remaining  proposi- 
tions were  oorreet  is  one  which  the  appellate 
eonrt  will  not  consider.  Magm  r.  Badger^ 
IN)  D.  691. 

An  instruction  is  properly  refosed  which 
does  not  include  all  of  the  facto  material  to 
he  considered  in  determining  the  issue  pre- 
sented by  it,  if  the  effect  of  giving  it  would 
be  to  exclude  from  the  consideratu>n  of  the 
jury  the  material  facto  not  referred  to  in  it. 
Comelhu  ▼.  Bur/ord,  91  D.  809. 

Where  counsel  in  his  argument  takes  a 
certain  position  with  regard  to  the  effect 
which  certain  eridence  should  haTc,  and  the 
court  charges  in  accordance  therewith,  coun- 
sel cannot  after  such  charge  ask  the  court  for 
a  charge  ffiving  to  such  evidence  a  different 
effect.     WHmoi  v.  Howard,  94  D.  338. 

A  prayer  offered  by  one  party,  and  granted 
upon  the  concession  of  the  other,  should  be 
withdrawn  by  the  courts  if  it  thereafter  be 
found  not  te  express  the  law  applicable  to 
the  case.  Northern  C,  R,  R.  Co.  ▼.  8taU^  96 
D.  645. 

An  instruction  is  practically  refused  which 
is  not  marked  by  the  court  as  either  giren  or 
refused.     VaUhne  ▼.  Wilding,  100  D.  347. 

A  party  is  not  entitled  to  an  instruction 
on  a  patent  not  located  on  the  plate  in  the 
cause  nor  introduced  in  evidence.  Ctuey  t. 
lidoes,  39  D.  66a 

A  defect  in  a  declaration  is  not  subject  of 
instruction  to  a  jury.  BrUtam  y.  DoyleUovm 
Bank,  39  D.  110. 

An  instruction  based  upon  a  different 
stete  of  facto  from  that  proved  is  properly 
refused,  as  where  an  instruction  was  asked 
in  an  insurance  case  that  a  sale  of  damaged 
floods  at  auction  by  the  assured,  without  the 
insurer's  consenti  did  not  furnish  a  proper 
measure  of  damages,  when  the  proof  was 
that  the  insurer  consented  to  the  sale.  Hen' 
dermm  ▼.  W.  M,  F.  L  Co.,  43  D.  176. 

An  instruction  to  the  effect  that  an  actual 
delivery  is  necessary  to  make  valid  sale,  in 
all  cases  where  it  depends  upon  delivery 
alone,  will  be  refused.  AtmeU  v.  Milier^  61 
B.  294. 

An  instruction  placing  a  construction  on 
a  contract  at  variance  with  ite  plain  mean- 
ing must  be  refused.    Benson  v.  Atwood,  71 
♦B.  611. 

An  instruction  that  a  man  claiming  to  own 
land  is  lumnd  to  know  the  state  of  his  own 
title  is  not  in  all  oases  correct,  and  is  prop- 
«rly  refused.    Datna  v.  Davie,  86  D.  167. 

A  judge  may  refuse  to  charge  upon  the 


effect  of  a  given  stete  of  facte  when  the 
facte  are  themselves  in  dispute.  It  was 
therefore  not  error  to  refuse  to  charge  tho 
jury  that  there  was  no  evidence  that  the  ac- 
cident which  was  the  basis  of  the  action  was 
caused  by  the  sole  negligence  or  want  of 
care  of  the  defendante  and  their  servantsp 
and  that  the  verdict  must  tiierefore  be  in 
their  favor.  Philad^pUa  eic  B.  B.  Co.  y. 
Hagan,  86  D.  541. 

An  instruction  is  properly  refused  which 
tekes  from  the  jury  the  power  of  determin- 
ing whether  a  railroad  company  was  acting 
in  the  capacity  of  a  common  carrier,  or  of  a 
warehouseman,  when  the  loss  occurred,  if 
the  evidence  upon  this  point  is  conflicting. 
North  MUaouri  R.  R,  Co,  v.  Ahers,  96  D.  183. 

98.  Modifying  prayer.* —  A  party  has 
no  right  to  modify  his  opponent's  prayer  for 
instruction,  based  upon  a  certain  hypothesis 
as  to  the  facts,  so  as  to  indnde  other  facts, 
against  the  will  of  the  party  moving  for  the 
instruction,  and  it  is  error  to  permit  any 
such  modification.  WhUtford  v.  Burdanyer^ 
39  D.  640. 

The  court  may  qualify  instructions  asked, 
so  as  to  make  them  conformable  to  law. 
Walker  v.  McDowell,  43  D.  476. 

Thus  in  an  action  against  two  for  a  tort, 
where  instructions  are  asked,  assuming  the 
relation  of  principal  and  agent  between  the 
defendants,  to  the  effect  that  the  agency 
must  be  proved,  and  that  the  assumed  prin- 
cipal  is  not  liable  unless  the  agent  was  act* 
ing  within  tiie  scope  of  his  authority  when 
he  committed  the  tort  complained  of,  and 
did  not  transcend  his  authority,  nor  unless 
such  agent  acted  with  the  principal's  assent 
or  under  his  directions,  which  must  be 
proved,  and  cannot  be  presumed  from  the 
agency,  the  court  may  give  such  instructions 
with  the  modification  that  they  are  correct 
so  far  as  the  alleged  principal  is  sought  to  be 
made  liable  for  the  agent's  acts.  Johnson  v. 
^ar6er,  SOD.  416. 

A  charge  should  be  given  in  the  terms  in 
which  it  is  asked,  where  it  is  conformable 
to  law  and  authorized  by  the  evidence  ad- 
duced.    Ckaland  v.   Walker,  46  D.  238. 

The  court  is  not  bound  to  give  a  requested 
instruction  in  the  precise  words  of  the  re- 
quest. It  is  sufficient  if  it  be  substentially 
given  in  any  form,  so  that  the  jury  may  not 
misunderstand  the  law  of  the  case.  Treai 
V.  Lord,  66  D.  298;  Tainier  v.  Lombard,  87 
D.  662. 

A  party  has  the  privilege  of  raising  any 
question  of  law  arising  out  of  the  facte  of 
the  case,  and  to  demand  the  opinion  of  the 
court  distinctly  upon  it;  and  the  opposite 
party  has  the  e(|ual  privilege  of  asking  an 
opinion  on  additional  facto  not  embraced  in 
the  hypothesis  assamed  by  the  adversary  in 
his  prayer,  but  not  the  privilege  of  control- 

*  Modifying  the  prayer,  see  note,  9»  D.  12^  IM. 
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ling  or  modifying  that  hypotheau.    BUmey 
▼.  PrMttg  m  Co.,  81  D.  607. 

A  party  is  entitled  to  a  fall,  fair,  and  «z« 
plidt  answer  to  his  prayer  for  instrootion, 
tf  pertinent;  but  where  the  evidence  so  re- 
qaires,  the  court  should  make  snoh  qualifi- 
cation  'as  will  adapt  the  instruction  to  the 
facts,  and  enable  the  jury  to  make  the  ne* 
oessary  discrimination  ana  decide  the  oaoae 
oorrecUy.    Hay9  ▼.  PauU  88  D.  660. 

The  court  is  not  bound  to.  give  in  a  charge 
a  general  proposition,  although  it  be  the  law, 
umess  it  De  applicable  to  the  facts  of  the 
case.  If  such  a  char|[e  is  requested,  the 
court  may  refuse  it  entirely,  or  may  modify 
it  and  make  it  applicablew  Scuthem  Exp^ 
Oa.  ▼.  Neuiby^  91  D.  783. 

The  court  may  reject  all  the  prayers  asked, 
and  instruct  the  jury  in  its  own  words,  or  it 
may  grant  the  prayers  with  such  explana- 
tions or  qualifications  as  may  be  necessary 
to  a  proper  understanding  of  the  case.  Hig^ 
ffm$  Y.  CarUon,  92  D.  666. 

Where  an  instructioii  asked  oontains  two 
independent  branches,  one  of  which  states 
the  law  correctly,  while  the  other  does  not, 
that  branch  which  states  the  law  correctly 
should  be  severed  from  the  other  and  given 
to  the  jury.    Peehine  v.  Sheppermmt  94  D.  468. 

Where  the  refusal  of  an  improper  instruo- 
tion  is  calculated  to  mislead  the  jury,  the 
court  should  explain  the  refusal,  or  give 
such  an  instruction  as  will  make  the  matter 
clear  to  the  jury.    lb. 

Where  an  instruction  asked  is  equivocal, 
being  correct  upon  one  construction  of  it, 
the  court,  instead  of  refusine  it|  should 
amend  it  so  as  to  insure  its  oeing  under- 
stood by  the  jury  in  the  proper  sense,  and 
give  it  to  the  jury  as  so  amended.  IVard  v. 
Chum,  98  D.  749;  Roaenbaum  v.  Weeden,  98 
D.  737. 

The  court  may  senerally  refuse  an  instruc- 
tion asked  which  does  not  correctly  state  the 
law,  and  is  not  bound  to  modify  it^  or  give 
any  other  inatructiou  in  its  place.  Rosen' 
haum  V.  Weeden,  98  D.  737. 

Misleading  instructions  to  the  jury  should 
be  explainea  or  modified,  or  be  refused.  ^»y- 
daeker  v.  Brosse,  99  D.  561. 
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5.  FurtJier  Insti-ncUma:  Direc&ng  VerdicL 

94.  Further  instructions  after  re- 
tirement. —  On  the  application  of  the  jury, 
it  is  proper  for  the  judge  to  instruct  them, 
in  an  action  for  tort,  what  amount  of  dam- 
ages will  carry  costs.  EUhU  v.  Brown,  20 
li.  644. 

Charging  the  jury  in  the  absence  of  coun- 
sel is  error,  even  though  the  instructions  do 
not  vary,  in  the  estimation  of  the  judge, 
from  those  previously  given  in  the  presence 
ef  the  parties.     Davis  v.  Fish,  48  D.  387. 

It  is  settled  practice  in  New  Hampshire, 
that  upon  receiving  a  written  request  frou) 
tiie  jury,  the  court  may  send  them  written 


instructions  in  the  absenoe  of  counsel;  such 
request  and  instructions  must  be  filed  with 
the  verdict  by  the  oourt,  so  that  they  may 
be  seen  by  oonnseL  LdaUtm  v*  SargeiUt  64 
D.  323. 

It  is  not  error  to  instruct  a  jury  in  the 
absence  of  a  party  and  his  oounsel,  where 
the  jury,  after  retirinj^,  oome  into  court 
while  it  is  still  in  session  and  ask  further 
instmotions,  and  the  absent  party  and  his 
counsel  an  first  londly  called  for  at  the 
door.    PftiUm  v.  Bowers,  82  D.  430. 

Where,  after  a  jury  had  retired  to  con- 
sider their  verdict,  they  again  came  into 
open  ooart»  and,  at  their  request^  there  re- 
ceived additional  instructions  in  the  absence 
of  the  defendant  and  his  counsel,  — held,  U 
That  such  instmotion  was  not  a  privy  in« 
stmction  or  commnnioation  to  the  jury;  2. 
That  the  giving  of  notice  to  absent  counsel 
or  snitorsi  before  proceeding  in  cduses  in 
which  they  are  interested,  is  a  matter  of 
grace  or  favor  on  the  part  of  the  courts  and 
not  a  legal  obligation  or  duty.  Chapman  n 
Chieaffo  etc.  R"y  Co,,  7  B.  81. 

A  jury  came  into  court  and  reported  that 
they  oould  not  agree,  and  *'stooa  eleven  to 
one^  and  divided  on  two  hundred  dollars." 
The  judge  told  them  it  would  be  better  for 
one  or  Mth  sides  to  yield,  and  that  a  dis- 
agreement over  BO  small  a  matter  would  be 
unfortunate.  HM^  error.  QoodaeU  v.  8ee^ 
Uy,  41  R.  183. 

96.  Directing  a  verdict.  —  A  verdict 
may  be  directed  iudependent  of  the  consent 
of  the  parties,  whenever  the  party  on  whom 
the  burden  of  proof  lies  wholly  fails  to  sus- 
tain it  by  evidence.  Peoipk  v.  Cook,  69  D. 
D.  451. 

Where  there  is  no  evidence  to  warrant  the 
jury  in  finding  a  material  fact,  the  judge  is 
not  at  liberty  to  leave  it  to  them  to  deter- 
mine whether  or  not  such  fact  is  proved; 
but  he  should  direct  theiu  to  fiud  that  it  is 
not  proved.     Stoty  v.  Brennan,  69  D.  629. 

The  court   does  not  always  invade  the 

frovince  of  the  jury  by  direpting  a  verdict 
t  has  a  right  to  pronounce  its  judgment  on 
the  legal  e£fect  of  admitted  facts;  and  on 
such  facts  it  is  not  only  the  province,  but 
the  imperative  duty,  of  the  court  to  deter- 
mine. Todd  V.  old  CoUmy  etc.  R,  R.  Co,, 
83  D.  679. 

A  partv  is  not  entitled  to  have  the  jury 
instructed  to  render  a  verdict  in  his  favor, 
upon  a  hypothetical  statement  of  the  facts 
of  a  case,  if  the  statement  omits  material 
facts  upon  which  testimony  has  been  offered, 
and  where  the  finding  of  the  omitted  facts 
against  the  party  would  change  the  result  of 
the  case.  Cleveland  etc*  R,  S,  Co.  v.  Crauh 
ford,  15  R.  63a 

VII.  The  Verdict,  or  Fikdivo. 

96.  Custody  and  conduct  of  the  Jury. 
-—A  juryman  ahooid  not  oon verse  with  a^j 
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person  other  than  a  fellow-jnror,  npon  the 
merita  of  the  cause  under  consideration. 
I>ana  ▼.  Bo6ert$,  1  D.  36. 

97.  Taking  out  papeni»  etc. —Send- 
ing out  with  the  jory,  in  an  action  for  mali- 
eioos  prosAcntion,  the  defendant's  affidaTit 
before   the   magistrate,  in  institnting    the 

groseoution   complained  of,  is  not   error. 
elbert  ▼.  Price,  40  D.  525. 

Depositions  sent  to  a  jnr^,  which  contain 
improper  matter,  will  vitiate  the  verdicti 
imlees  the  tame  are  wholly  immaterial  or 
were  sent  through  mistake.  KiUredM  ▼. 
mUoU,  41  D.  717. 

The  jury  are  not  required  to  take  all  the 
papeis  of  the  case  with  them  into  the  con- 
■Qlting-room.    PhilUpe  y.  Runnels,  43  D.  109. 

Sending  out  of  papers  with  jury  is  in  die- 
eretion  of  the  court,  as  a  general  rule,  with 
•ome  exceptions.  LiUle  SchuyJHU  N,  etc  Co, 
r.  Rkharde,  98  D.  209. 

It  is  error  for  the  jury,  after  retiring  for 
consultation,  to  send  for  and  have  read  to 
them  a  decision  in  the  state  reports.  Heed 
▼.  Roberts,  71  D.  210. 

Permitting  the  jury  to  take  to  the  jury- 
room  pleadings  in  a  case  is  not  error.  Srazil 
▼.  Mara%  83  D.  772. 

Pleadings  in  a  cause  are  for  the  considera- 
tion of  the  parties  and  the  court,  and  not  for 
the  jury.  It  is,  therefore,  not  good  practice 
to  Allow  the  jury  to  take  the  deeln ration  to 
their  room  when  they  retire  to  consider  their 
Terilict     Good  v.  Martin,  91  D.  703. 

A  deed  offered  in  evidence  to  prove  the 
plaintifiTs  title  is  competent  for  the  consider- 
ation of  the  jury,  ana  may  be  taken  to  their 
room  with  such  other  documentary  evidence 
as  is  ordinarily  committed  to  the  custody  of 
a  jnry>  notwithstanding  the  deed  contains 
conditions  and  reservations  not  binding  upon 
the  defendant;  the  jury  being  instruct^  tnat 
the  deed  is  only  competent  to  prove  the 
plaintifiTs  title  to  the  premiseSi  and  is  not  to 
be  considered  at  all  upon  any  other  point. 
Moore  y.  Davis,  6  R.  460.  • 

It  is  not  error  for  the  judge  to  allow  the 
Jury  to  take  to  their  room  written  instruc- 
tions asked  by  one  of  the  parties  and  re- 
fused.    Langtporthy  y.  Conneily,  45  R.   117. 

98.  Mode  of  arriving  at  verdict.*  — 
A  juror  having  knowledge  of  facts  not  in 
evidence  has  no  right  to  consider  them  in 
making  up  a  verdict.  Before  he  can  do  so, 
he  should  be  sworn  and  testify  to  the  facts, 
precisely  as  any  other  witness.  Ottavoa  Qas 
Light  Co,  V.  Ornham,  81  D.  263. 

99.  or  of  assessing  damages.  — 

If  the  jury,  in  the  decision  of  a  cause,  de- 
termine the  amount  of  damage  by  a  resort  to 
chance,  it  is  a  good  cause  for  an  arrest  of 
Judgment.     Warner  v.  Bofnnson,  I  D.  38. 

The  amount  of  a  verdict  is  improperly 
made  np  where  each  juror  names  a  certain 

*  Knowledge  of  Juror,  when  may  be  employed 
la  reudeiins  verdict,  see  note,  tt.  i>.  ati6,  2t>/. 
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sum,  and  the  aggregate  of  the  sums  specified 
is  divided  by  the  number  of  the  jury.  SatO' 
very.  Hannibal  etc.  R.  R.  Co,,  90  D.  382;  El- 
ledge  V.  Todd,  34  D.  616;  WUwn  v.  Berry  man. 
63D.  7a 

The  verdict  of  a  jury  is  not  vitiated  where 
one  juror,  without  any  knowledge  of  the 
others,  took  the  different  amounts  suggested 
by  his  fellow-jurors,  and  having  ascertained 
the  result  of  one  twelfth  of  the  affffregata 
sum,  proposed  that  the  verdict  should  be  for 
that  amount^  which  was  then  assented  to  by 
the  others.     BenneU  v.  Baker,  34  D.  6S5. 

A  verdict  of  a  jury  may  be  determined  by 
average,  or  other  similar  means,  provided 
the  jurors  agree  upon  such  sum,  after  it  is 
found,  as  their  verdict;  but  they  must  not 
previously  be  bound  by  the  contingent  re- 
sult, and  must  reserve  to  themselves  the 
right  to  dissent  therefrom.  WQmm  v.  Berrf' 
man,  63  D.  78. 

100.  Beoeptlon  of  tli«  verdict.  — A 
mistake  in  statinjs^  the  title  of  a  case  in  enf* 
teriuff  a  verdict  is  a  mistake  of  the  elerkt 
not  of  the  jury.  Ramsey  v.  McCauley,  6ti  D. 
134. 

The  refusal  of  a  judge  to  make  special  in- 
quiry of  the  JniTf  on  the  morning  after  the^ 
had  renderea  tneir  verdict,  and  after  their 
separation,  as  to  their  finding  upon  a  par- 
ticular point,  constitutes  no  ground  of  ex« 
oeption,  because  the  inquiry  would  be  too 
late.  These  inquiries  are  always  made 
when  the  jury  render  their  verdict,  and  be- 
fore they  separate.  Oreen  v.  Clay,  87  D. 
622. 

101.  Foiling  the  jiory.*  —  A  party  has 
the  right  to  have  the  jury  polled,  whether 
the  verdici  is  brought  in  sealed  or  delivered 
ore  tenus  by  t^e  foreman.  Denial  of  this 
riffht  is  error.     Rigg  v.  Cook,  46  D.  462. 

The  ri^ht  to  have  the  jury  polled  is  waived 
by  omitting  to  exercise  it  when  the  verdict  is 
opened  and  received  in  the  presence  of  the 
jury.    lb. 

After  a  sealed  verdict  was  returned,  but 
before  it  was  opened,  one  of  the  jury  becan^e 
insane.  The  court  received  the  verdict  in 
the  presence  of  the  rest  of  the  jury,  and 
denied  a  request  to  have  them  polled.  HeUd, 
error,  and  that  a  venire  de  novo  should  be 
grant'^d.     NorveQ  v.  Deval,  11  R.  413. 

102.  Form  and  sufflcienoy  of  the 
verdict,  generally .— The  jury  can  only 
find  on  facta  put  in  issue;  to  find  that  a  sale 
is  "justifiable"  is  a  conclusion  of  law  be* 
yond  their  province.  Jones  v.  ZoUkqffer,  7 
D.  708. 

A  jury  sworn  to  try  a  case  alone  cannot 
decide  on  anything  not  embraced  by  the 
issue.    Shain  v.  Marldiam,  20  D.  232. 

The  verdict  of  a  jury  should  respond  to 
the  issues  which  they  are  sworn  to  try. 
Jenkins  v.  Richardson,  22  D^82^ 

y  RiKht  of  pariy  to  poU  the  JWT.  we  note,  80  B. 
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Yerdioto  ftl  common  law  mi^ht  in  actions 
m  deSdo  bo  aeparate,  bnt  in  actions  ex 
nutraetu  muat  have  been  joint  Jcmm  y, 
packer,  24  D.  71ft. 

A  verdict  for  plaintiff  on  an  imma  «f  non 
aemmpsU  where  payment  ia  also  pleaded, 
without  noticing  the  latter  ple%  it  mformal 
merely,  and  not  defectiTe  in  aabstanoo. 
^aniKi  V.  MiOe,  34  D.  216^ 

A  verdict  in  an  action  on  a  promissory 
note,  which  embraces  the  prinoi]^  and  in- 
terest thereon,  is  good,  although  it  ezoeeds 
the  damages  claimed  in  the  declaration. 
PhiUipe  T.  Runnele,  43  D.  109. 

The  jury  only  should  assess  damages  on  a 
note  payable  in  bank  notes.  WUUameonr, 
McQinnie,  62  D.  561. 

The  Terdict  of  a  jury  should  designate  not 


only  those  of  the  plainti£b  for  whom  they 
find,  but  also  those  against  whom  they  find; 
otherwise,  the  verdict  would  be  imperfect,  as 
not  finding  upon  all  the  issues  submitted. 
SetOe  V.  A&WH,  62  D.  393. 

The  circuit  court  cannot  determine  whether 
a  jury  found  in  conformity  with  instruo- 
tions,  when  that  finding,  by  the  conditional 
instructions  given,  was  enressly  left  to  de- 
pend upon  weir  own  luogment  as  to  the 
state  of  facts  upon  which  they  were  to  pred- 
icate such  finding.    Britt  v.  Aplett,  62  D.  282. 

Where  a  particular  piece  of  property  is 
sued  for  in  specie,  and  not  in  the  alternative 
of  damages,  and  the  property  sued  for  is 
sequestered  for  the  purpose  of  keepiuff  it 
within  the  jurisdiction  of  the  court,  a  verdict 
for  the  plaintiff  is  sufficient,  without  assess- 
ing the  value  of  the  property.  Avery  v. 
Avery,  62  D.  513. 

Where  a  plaintiff  sues  for  two  or  more 
causes  of  action  properly  joined,  to  which 
the  defendant  pleads  the  general  issue,  if  the 
jury  in  their  verdict  allow  him  a  specified 
number  of  his  causes  of  action  and  say  noth- 
ing as  to  the  others,  the  verdict  is  sufficient 
to  authorize  a  judgment  for  him  to  the  ex- 
tent to  which  it  finds  for  him,  and  will  bar 
a  second  action  for  the  causes  of  action  not 
mentioned  in  express  words  in  said  verdict. 
WUtUk  V.  Truun,  62  D.  77a 

In  an  action  of  detinue  for  eight  slaves,  a 
verdict  is  defective  which  reoitM,  "  We  find 
for  the  plaintiff^  and  assess  the  value  of  the 
•laves  sued  for,"  etc.,  and  which  proceeds  to 
name  and  assess  the  value  of  seven  of  said 
slaves,  without  mentioning  the  eighth,  and 
such  verdict  is  not  sufficient  to  authorize  a 
judgment  for  plaintiff  for  any  of  said  slaves. 
Kice,  J.,  dissenting,  held  the  verdict  a  good 
finding  for  plaintiff  for  the  slaves  named, 
and  a  finding  for  defendant  for  the  one  not 
named.    76. 

A  verdict  which  finds  that  plaintiff  has  no 
right  or  interest  in  certain  property  is  ordi- 
nurily  sufficient  without  finding  who,  in  fact, 
has  such  right  or  interest  McDankl  v. 
Maryyold,  (S5  D.  786. 


A  verdict  which  does  not  refer  to  a  mort- 
gage in  an  action  upon  notes  and  to  fore- 
closnre  mortgage,  securing  the  same,  leaves 
it  doubtful  if  the  jury  passed  upon  the  mort- 
gage, and  is  defective.  BameU  v.  CartUk, 
73P.256. 

It  is  counsel's  duty  to  see  that  a  verdict 
is  signed,  and  that  it  is  for  no  more  than  was 
ordered.    Frink  v.  Frink,  80  D.  189. 

A  judgment  is  erroneons  when  predicated 
mpon  the  finding  ol  a  jury  sworn  to  try  "  the 
issues  joined  between  the  parties,"  but  in« 
stead  of  finding  upon  all  the  issues,  they 
return  a  verdi<S  special  in  form  and  refer- 
ring to  but  one  issue.  Meighen  v.  Btromg^ 
80 1).  441. 

A  judge's  finding  of  facts  should  state  the 
conclusions  of  facts,  and  not  merely  evidence 
tending  to  prove  them.  Trudo  v.  Anderwn^ 
81  D.  795. 

A  joint  verdict  and  a  joint  judgment 
thereon  cannot  be  objected  to  by  defendants 
having  separate  possessions,  and  who  have 
been  joined  as  defendants  in  an  aotioa  to  re- 
cover land,  where  no  demand  was  made  at 
the  dose  of  the  trial  for  separate  verdicts, 
and  no  objection  or  exception  was  taken  to 
the  verdict  on  that  ground  in  time  to  afford 
an  opportunity  to  correct  it.  Hicke  v.  CoJfl- 
man,  85  D.  103. 

No  injury  can  result  from  a  joint  verdict 
in  an  action  to  reoover  real  estate,  where  no 
damages  have  been  claimed,     lb. 

Where  an  issue  is  conflict  of  surveys,  the 
verdict  and  judgment  should  respond  to  this 
issue,  and  not  merely  ratify  the  correctness 
of  a  survey  made  in  a  former  suit^  which 
constitutes  no  part  of  the  pleadings.  Staf' 
ford  V.  King,  94  D.  304. 

The  object  of  a  verdict  is  to  respond  to 
and  decide  issues  between  the  parties  upon 
the  evidence  adduced,  and  to  declare  their 
respective  rights  as  involved  in  the  issue 
witn  a  certainty,  so  that  the  judgment  can 
be  entered  with  like  certain^,  and  the  min- 
isterial officers  can  carry  it  into  execntion, 
without  determining  additional  facts.     7b. 

108.  in  respect  to  damages.^ 

In  casea  only  involving  questiona  of  value 
and  damage  aa  qneationa  of  fact^  the  jury 
mnat,as  a  general  rule,  assess  the  amount  ii 
recovery.     Cooper  v.  Poston,  85  D.  610. 

104.  Power  of  Jury  to  give  interest 

—  Equity  will  relieve  against  a  mistake  in  a 
verdict  by  which  the  jury  omitted  to  give 
interest    Cohm  v.  Duboee,  14  D.  709. 

The  form  of  a  verdict  given  for  a  debt  and 
interest  should  not  be  for  the  whole  amount 
as  a  debt,  but  the  verdict  should  be  given 
for  the  debt,  and  the  residue  of  the  amount 
being  the  interest  recovered,  should  be  in 
the  shape  of  damages  for  the  detention  of 
the  debt  North  S.  if.  Cb.  v.  Sfu-ew^mry 
Churdi,  53  D.  258. 

105.  Effect  of  the  yerdict  generally. 

—  A  finding  that  the  plaintiff  ought  to  r^ 
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oover  will  operate  as  a  finding  that  there 
has  been  an  assignment  of  the  bond  sued 
npon,  where  the  plaintiff  sues  in  the  char* 
Mter  of  anignea.  Armslnmg  y.  PrewUL  32 
D.838. 

A  Terdiot  of  a  jury  on  the  facts  directly  in 
iflsne  in  one  case  is  oonolusiva  as  to  snch 
facts,  in  a  sabseqaent  case  between  the  same 
parties.    Isaae$  v.  Clark,  86  D.  372. 

A  Yerdict  rendered  when  the  issne  of  fact 
is  joined  on  one  count,  but  before  judgment 
is  reached  on  demurrers  to  other  counts,  will 
be  considered  as  rendered  on  the  first  count 
onlY.    Owxinum  v.  Oay,  S3  D.  589. 

A  Terdiet  is  competent  evidence  of  a  de- 
mand and  of  judicial  ascertainment  of  it^ 
thouf^h  no  judgment  is  entered  upon  it^  un- 
less it  is  stayed,  or  in  some  way  set  aaide^ 
and  the  plaintiff  is  entitled  to  have  judgment 
upon  it  at  any  time  before  the  right  is  barred 
by  the  statute  of  limitatioiis.  Permm  ▼. 
Barlow,  72  D.  121. 

The  assignee  of  a  verdict  not  reduced  to 
judgment  in  favor  of  a  bank  whioh  is  after- 
wards dissolved  by  judicial  decree  has  a 
beneficial  interest  which  he  is  entitled  to 
enforce,  and  being  without  remedy  at  law, 
not  being  a  party  to  the  record,  he  is  enti- 
tled to  a  decree  in  equity  equivalent  to  a 
judgment  at  law.     lb, 

A  verdict  cannot  operate  as  res  Judicata, 
for  not  until  judgment  does  a  matter  become 
rtBJydicata.    McReady  v.  Rogers,  93  D.  333. 

106.  Sffect  of  uncertainty  or  repug- 
nancy. — A  verdict  is  not  void  for  uncer- 
tainty, which  awards  the  debt  mentioned  in 
the  declaration  and  interest  subject  to  a 
specified  credit.    BarreU  v.  WiUs,  26  D.  315. 

A  verdict  is  sufficient  to  sustain  an  appro- 
priate Judgment,  if  any  uncertainty  that 
may  exist  therein  can  be  explained  by  refer- 
ence to  the  record;  and  therefore,  in  an  ac- 
tion for  the  recovery  of  a  slave,  a  verdict  in 
these  words,  '*We,  the  jury,  find  for  the 
plainti£^  with  eighty  dollars  damages  and 
costs  of  suit,"  is  sufficient  to  support  a  judg- 
ment for  the  slave,  and  damages  and  costs  of 
suit    Avay  v.  Avery,  62  D.  613. 

A  conditional  verdict  is  bad  at  common 
law.    Irvine  v.  Bull,  28  D.  70a 

A  conditional  verdict  to  enforce  specific 
performance  of  a  contract  to  convey  land,  by 
givins  damages  to  be  released  on  a  convey- 
ance being  made,  is  erroneous,  if  the  plain- 
tiff's declaration  shows  a  wholly  unexecuted 
verbal  contract  of  which  a  court  of  equity 
would  not  decree  specific  performance.     lb, 

A  condition  annexed  to  a  verdict  is  in  na- 
ture of  injunction  to  stay  proceedings  at  law, 
and  the  verdict  is  not  vitiated  by  &e  uncer- 
tainty of  the  condition,  which  may  be  re- 
duced to  a  certainty  by  the  court,  either 
with  or  without  an  issue.  Heniy  v.  BcUtnan, 
64  D.  703. 

A  verdict,  "We,  the  jury,  find  for  the 
ylaintiff  one  cent,  and  costs  to  the  defend- 


ant,** is  not  ambiguous.  The  words  "costi 
to  the  defendant,*' taken  in  oonneotion  with 
the  contexti  mean  that  defendant  recover 
costs.  Plaintiff  can  recover  no  mo  e  costs 
than  damagea^  and  the  verdict  being  one 
cent»  the  law,  and  not  the  jury,  determines 
the  question  of  costs;  and  in  the  above  ver- 
dict the  court  may  properly  regard  the 
words  **  costs  to  the  defendant  **  as  surplus- 
age^ and  render  a  judgment  for  one  cent 
damasea,  and  a  like  sum  in  costs,  and  that 
defenaant  recover  residue  of  oosts.  Comter 
V.  Win/on,  65  D.  761. 

In  an  action  of  ejectment^  where  the  ver- 
diot  is  silent  as  to  one  of  the  plainti£h,  the 
oonrt  is  not  at  li1>erty  to  answer  for  the  jury 
whether  the  judgment  should  be  for  the 
plaintiff  or  the  defendant^  and  consequently 
the  verdict  ii  defective.  Wood  v.  Mc(hiir% 
63  D.  246. 

A  verdict  must  comprehend  the  whole  is- 
sue or  issues  submitted  to  the  jury  in  a  par* 
ticular  cause,  and  must  find  certainly,  either 
for  or  against  every  party  to  the  suit.  lb, 
^  107.  When  a  goneral  verdict  is  sufll- 
dent.  —  A  general  finding  by  the  jury  is 
sufficient  in  actions  of  OMtunpn^  8tonU  v. 
Calver,  35  D.  43S. 

In  an  action  on  account,  where  the  atatute 
of  frauda  ia  relied  upon  as  a  defense,  a  gen- 
eral verdict  in  the  words,  "We,  the  jury,  find 
for  the  plaintiff^  John  Smith,*'  is  sufficient 
to  authorize  a  judgment  for  the  amount  in 
controversy.     Wantn  v.  Smith,  76  D.  115. 

When  a  case  involving  two  or  more  issues 
is  submitted  to  a  jury,  with  evidence  tending 
to  sustain  them  all,  and  a  general  verdict  is 
rendered,  such  verdict  is  prima  fade  evidence 
that  all  the  issues  were  found  in  favor  of  the 
party  for  whom  it  is  rendered;  and  when  a 
mdgment  on  such  a  verdict  is  presented  by 
him  to  defeat  a  recovery  in  a  subsequent  suit 
brought  on  the  same  cause  of  action,  the  bur^ 
den  of  proving  that  the  verdict  in  the  first 
suit  was  rendered  upon  an  issue  presenting 
only  a  temporary  bar,  and  that  such  bar  has 
been  since  removed,  or  has  ceased  to  operate, 
is  thrown  upon  the  plaintiffl  If  a  party 
against  whom  such  a  verdict  is  rendered 
would  avoid  this  effect  of  a  general  verdict, 
he  must  aee  to  it  that  the  jury  b^  their  ver- 
dict declare  upon  what  issue  it  is  rendered. 
Whiie  V.  Simonds,  78  D.  620. 

No  error  ia  committed  by  withdrawing 
apecial  iasues  from  a  jury  and  receiving  a 
general  verdict,  if  counsel  on  both  sides  con- 
sent to  it,  where  the  jury  announce  that  they 
cannot  agree  upon  the  special  issues  submit- 
ted to  them,  but  can  agree  upon  a  general 
verdict.     MUdiell  v.  HockeO,  85  D.  151. 

108.  Beconsidering  the  verdict. — 
Where  a  judge,  without  the  express  assent 
of  the  parties,  directed  the  jury  to  brins  in 
a  sealed  verdict,  which  they  did,  but  when 
they  were  polled  the  next  morning,  one  of 
them  dissented,   when  the  judge  directed 
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ihem  to  retire,  and  they  brought  in  the  nine 
Ycrdioti  all  ooncurring,  the  oonrt  refneed  to 
■et  it  eaide  for  the  irregularity.  Doughu  ▼. 
Tou9ey,  20  D.  616. 

A  parlj  will  be  presumed  to  ooneent  to 
the  jnry^  aeparation  upon  bringing  in  a 
sealed  verdio^  if  he  does  not  objeot  when 
the  order,  is  made.     lb, 

109.  Amending  and  correcting  the 
▼erdict. — The  oourt  will  reject  words  in  a 
Terdict  as  surplusage,  to  have  It  conform  to 
the  issue.    Apthorv  ▼.  Baetau^  1  D.  26. 

In  assault  and  batteir  several  pleas  and 
issues  were  joined,  and  the  jury  assessed 
damages  for  tne  plaintiff.  This  was  held  as 
a  substantial  finmns  of  all  the  issues  in  favor 
of  the  plaintiff^  and  it  becomes  the  duty  of 
the  court  to  mold  the  verdict  accordingly. 
Worfwd  V.  /«K  4  D.  633. 

An  informal  verdict  in  an  action  of  debt^ 
by  which  more  than  was  demanded  is  given 
to  the  plaintiff  will  be  amended  by  consid- 
ering the  surplus  as  damages,  it  apuearing 
that  the  verdict  was  for  the  debt  and  inter- 
est.   Friedlif  v.  Sehutg,  11  D.  691. 

A  verdict  defective  or  erroneous  in  a  mere 
matter  of  form,  not  affecting  the  merits  or 
tibe  rights  of  the  parties,  will  be  amended  by 
the  court  to  conform  it  to  the  issue.  lAUU 
V.  LarrahUf  11  D.  43. 

Ihror  in  a  verdict  appearing  as  a  matter 
of  calculation  will  be  correctetTand  a  proper 
verdict  ordered  entered.  Hatue  v.  H,  0.  Int. 
Co.,  29  D.  456. 

Where  the  jury  find  a  special  verdict,  and, 
submitting  the  case  thereby  appearing  to  the 
judgment  of  the  court,  conclude  by  a  general 
finding  for  plaintiff  or  defendant,  as  the  law 
of  the  case  may  be,  the  conclusion  may  be 
disregarded,  and  the  proper  verdict  entered, 
where  the  law  of  the  case  but  warrants  a 
verdict  in  favor  of  one  of  the  parties  of  a  more 
restricted  kind.  Hutddton  v.  Kelly^  39  D. 
250. 

A  party  cannot  complain  of  a  modification 
of  the  verdict  of  a  jury,  made  by  the  court, 
but  not  to  his  prejudice.  Higg  v.  Cook^  46  D. 
462. 

The  oourt  may  mold  a  verdict  so  as  to  meet 
the  facts  of  the  case  and  the  ascertained  con- 
clusions of  the  jury.  McMahan  v.  McMahant 
53  D.  481. 

An  informal  and  erroneous  verdict  may  be 
amended  to  conform  it  to  the  law  and  the 
intention  of  the  jury,  and  a  direction  to  the 
jury  in  an  action  for  obstructing  a  private 
way,  where  they  have  returned  a  general 
verdict  for  the  plaintiff  without  adding  dam- 
ages, to  amend  the  verdict  so  as  to  give  some 
damages,  is  not  error.  Pearce  v.  McClena- 
ghath  55  D.  710. 

A  mistake  make  by  the  clerk  in  pi^eparing 
a  blank  verdict  for  a  jury,  in  the  Christian 
name  of  one  of  the  defendants,  may  be  cor- 
rected by  the  court  after  the  return  of  the 
verdicti  so  as  to  make  it  conform  to  the] 
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writ  and  other  papers  in  the  oase,  the  jury 
being  present,  and  apnrovinff  the  verdict  as 
amended.  Jnhabi,  iffBeadfietd  v.  Shaver^  79 
D.592. 

A  verdict  may  be  amended  when  it  fur- 
nishes all  necessary  facts;  as  where  the  jury, 
in  consequence  of  a  defective  deed,  find  for 
the  demandants  for  the  entire  premises  de- 
scribed in  a  writ  of  entry,  when,  in  fact, 
they  owned  only  an  aliquot  part,  and  where 
the  defect  in  the  deed  was  not  discovered  at 
the  triaL  In  such  case,  the  verdict  may  be 
amended  in  conformity  with  the  truth  of  the 
case,  as  disclosed  by  the  deed  in  which  the 
defect  appears.  Ptabody  v.  HtweU^  88  D. 
486. 

The  foreman  of  a  jury,  by  mistake,  an- 
nounced a  verdict  different  from  that  agreed 
to  by  the  JuTy»  end  the  verdict  was  so  re- 
corded. BeJdf  that  affidavits  of  the  jurors 
were  competent  evidence  to  prove  the  mis- 
take.   Dalrymple  v.  Willkuna,  20  R.  544. 

Where  the  jury  err  in  a  matter  of  sab- 
stance,  by  returning  a  verdict  for  the  wrong 
party,  or  for  a  larser  or  smaller  sum  than 
was  mtended,  and  tnen  separate,  the  verdict 
cannot  be  amended,  but  must  be  set  aside; 
and  the  affidavit  of  the  jurors  is  admissible 
to  prove  such  mistake.  Little  v.  Larrabee,  11 
D.43. 

Every  reasonable  construction  should  be 
adopted  for  the  purpose  of  working  a  ver- 
dict into  form,  so  as  to  make  it  serve;  but 
this  rule  is  limited  to  cases  where  the  jury 
have  expressed  their  meaning  in  an  informal 
manner.  ^  The  court  has  no  power  to  supply 
substantial  omissions.  Wooii  v.  McOmr't,  63 
D.246. 

Altering  a  verdict  on  a  certificate  of  a  mis- 
take in  renderins  it  is  not  permissible  after 
the  verdict  has  ueen  received  and  recorded, 
and  the  jury  have  been  dismissed.  WaUer9 
V.  Junkins,  16  D.  585;  Bigg  v.  Coot,  46  D. 
462;  SetOe  v.  AUson,  52  D.  393. 

Such  an  improper  alteration  is  the  subject 
of  a  writ  of  error.  WcUteiS  v.  Junkhu,  16  D. 
585. 

110.  Impeaching  tha  verdict,  Q:exier* 
ally.  —  A  motion  to  set  aside  a  verdict  and 
reinstate  a  case  is  equivalent  to  a  motion  for 
a  new  trial,  giving  the  court  the  same  power 
over  the  verdict,  and  is  therefore  a.  proper 
remedy  for  mistake  in  the  verdict.  Lucoi 
V.  Lucas,  76  D.  642. 

111.  Orounde  for  setting  it  aside.  — 
The  court  will  not  set  aside  a  verdict  upon 
the  merits  for  mere  technical  defects  in  the 
declaration,  where  enough  appears  to  show 
the  foundation  of  the  action,  and  the  verdict 
and  recovery  may  be  pleaded  in  bar  to  an- 
other action  for  the  same  cause.  Baldwin  v. 
O'Brian,  1  D.  208, 

Relief  cannot  be  given  against  a  verdict 
as  being  contrary  to  equity,  unless  the  plain* 
tiff  knew  the  fact  to  be  different  from  what 
the  jury  have  found  it,  and  the  defendant 
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was  not  aware  of  it  at  the  time  of  trial;  or 
where  there  was  no  jnrisdiction  at  law;  or 
where  the  verdict  is  obtained  by  fraud.  Oai' 
km  V.  KUpatrkk,  6  D.  657. 

Betoppel  ii  binding  upon  the  Jnry  where  it 
hae  not  been  waived  by  the  party  in  plead- 
ing, and  a  finding  eontrary  thereto  may  be 
disregarded  by  tho  oonrt.  B^ferlow  v. 
Neufsom,  17  D.  565. 

A  verdict  will  not  be  let  aside  because  the 
Jurors  by  whom  it  was  given  knew  of  facts 
affecting  the  credibility  of  the  witnesses  in 
the  case.    McKain  v.  Zove,  27  D.  401. 

A  verdict  for  four  hundred  dollars  for 
three  months'  breach  of  agreement  not  to 
engage  in  a  certain  kind  of  onsiness  for  ^y^ 
vears  will  not  be  set  aside  as  unwarranted 
by  law,  and  excessive,  where  the  injury  to 
the  plaintiff  as  by  diverting  his  trade,  was 
not  capable  of  exact  proof  or  definite  compu- 
tation, but  depended  very  much  on  jjeneral 
estimate,  which  was  peculiarly  withm  ti&e 
province  of  the  jury;  and  no  exception  lies  to 
the  exercise  of  the  discretion  of  the  presiding 
judffe  in  overruling  a  motion  to  set  aside  the 
verdict  as  unwarranted  by  law  upon  the  evi- 
denoe,  especially  where  no  instruction  was 
asked  at  the  trial  on  the  limit  of  damages 
which  the  lury  would  be  warranted  in  find- 
ing upon  tne  evidence.  DoyU  v.  DkBom,  93 
D.  80. 

112.  What  errors  are  cured  by  Ter- 
diotb  — Nothing  will  be  presumed  after  ver- 
dict but  what  must  have  been  necessarily 
proved  under  the  averments  of  the  declara- 
tion; and  therefore  the  total  want  of  an  aver- 
ment of  a  fact  which  constitutes  the  gist  of 
the  action  will  not  be  cured,  after  verdict, 
by  the  statute  of  jeofails.  ChicheiUry,  Vau^ 
1  D.  509. 

A  misconception  of  action  is  not  cured  by 
a  verdict,  under  our  statute  of  jeofails, 
where  the  verdict  Itself  is  objected  to  as 

fiven  under  a  misdirection.  Truu  v.  Old, 
8D.  748. 

A  verdict  does  not  cure  the  want  of  a 
eauae  of  action  in  the  declaration.  Irvine  v. 
Bull.  28  D.  708. 

The  defects  in  a  declaration  amendable  by 
leave  of  court  are  cured  by  the  verdict  And 
a  neglect  to  allege,  in  the  declaration  in  an 
action  against  a  constable  for  not  executing 
an  execution,  that  the  alderman  had  juris- 
diction of  the  case  in  which  the  execution  is- 
sued, is  a  defect  in  form  merely,  which  might 
have  been  so  amended.  Conon  v.  HurUt  53 
D.  568. 

After  verdict,  it  is  too  late  to  object  that 
a  note  pleaded  as  a  setnt^  for  a  certain  sum 
was  introduced*  and  allowed  as  for  a  greater 
sum.    Drew  v.  Towle,  64  D.  309. 

1 18.  Special  Terdicts.  —  It  is  sufficient 
if  the  special  verdict  finds  facts  amounting 
to  usury,  though  it  does  not  expressly  find 
the  coiTUpt  agreement     Oibton  v.  Fristoe,  1 

D.fioa, 


A  court  cannot  look  bevond  a  special  .  _ 
diet  for  the  facts.    La  Frombok  v.  Jaek$&itm 
18  D.  463. 

A  special  verdict  should  find  material 
facts,  and  not  the  evidence  of  those  facts.    /&. 

A  special  verdict  should  find  the  fact  to  be 
decided  on,  or  evidence  which  oondnsively 
proves  it.    lb. 

Facts  not  included  within  a  special  verdict 
will  not  be  presumed  to  exist.  Lawrence  v. 
BeaMen.  23  D.  155. 

A  special  verdict  is  Irregular  and  unau- 
thorized which  presents  only  the  question  of 
the  competency  of  the  evidence  offered  to 
prove  the  incorporation  of  the  corporation 
plaintiff^  WeUand  Canal  Ca.v.  Hathawaii^ 
24  D.  51. 

114.  Sealed  yerdicts.— When  the 
parties  agree  upon  a  sealed  verdict,  either 
party  may  have  the  jury  polled  when  they 
oome  into  court,  and  any  of  the  jurors  may 
dissent  from  the  verdict  to  which  they  had 

freviously  agreed.  RuU  v.  Sherwood,  5  D. 
91. 

There  is  no  legal  verdict  but  a  public  ver- 
dict delivered  openly  in  courts  and  until  it 
is  received  ana  recorded  the  jurors  may 
alter  it.    lb. 

Jurors  must  be  present  persobally  in  court 
when  their  verdict  is  opened,  although  the^ 
were  directed  to  bring  in  a  sealed  verdict. 
If  any  of  them  then  dissent,  the  verdict  can* 
not  be  received.    Bigg  v.  Cook,  46  D.  462. 

116.  Verdict  subject  to  the  opinion 
of  the  court.  — A  verdict  subject  to  the 
opinion  of  the  court  upon  facts  titated  author- 
izes the  court  to  draw  the  same  oouclnsiona 
from  such  facts  as  the  jury  would  have  been 
entitled  to  draw.  Jackson  v.  W/iUbeck,  16  D. 
454. 

116.  Tindings  by  the  court.  —  If  the 
facts  of  the  case  are  agreed  upon,  and  the  ques- 
tions of  law  alone  are  submitted  to  the  court 
for  its  judgment,  the  court  can  only  respond 
to  the  questions  of  law  arising  from  the  ad- 
mitted facts,  and  will  not  in&  another  fact 
and  pronounce  the  law  arising  thereon. 
BoU  V.  MeCoif,  56  D.  223. 

A  finding  that  a  proposed  railroad  '*  wiU 
be  specially  injurious  to  the  property  of  the 
plaintiffs,  and  other  property  similarly  situ- 
ated," must  be  construed  to  mean  that  the 
railroad  would  be  specially  iniurious  to  the 
property  of  each  of  the  plaintiffs  in  severalty, 
and  in  like  manner  specially  iniurious  to  the 
separate  property  of  others  similarly  situ- 
ated; and  that  although  the  eause  of  the  in- 
jury would  be  common,  the  special  injury  to 
each  would  be  several  and  direct,  and  not 
merely  consequentiaL  MUhau  v.  Sharp,  84 
D.  314. 

A  party  requiring  a  finding  on  a  point 
should  specify  the  point,  without  dictating 
the  terms  of  the  finoing.  MiUer  v.  Sieen,  89 
D.  124. 

The  sufficiency  of  evidence  to  justify  its 
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findings  can  be  reviewed  in  the  court  which 
fonnd  the  facte  only  upon  motion  for  new 
trial.    Prinee  y.  Lynch,  99  D.  427. 

A  coari  cannot  re-examine  eyidenoe  and 
enbstitnte  different  findings  of  fact  after  trial 
and  rendition  of  judgment  and  filing  of  find- 
ings,   lb. 


T<a 


VnL    TaiAL  n  CuMnrAL  Cases, 
1.  Rig^  ^  Tfkd  hg  Jury. 

117.  Gtonerally. — The  essential  features 
of  a  trial  bv  jury  aa  known  at  common  law 
were  intended  to  be  preserved  and  its  bene- 
fits secured  to  the  accused  in  all  criminal 
cases  by  the  provisions  of  the  Ohio  constitu- 
tion, that  '*  the  right  of  trial  by  jury  shall  be 
inviolate,**  add  raat  "in  anv  trial  in  any 
cuurt  **  the  party  accused  shall  be  allowed  "  a 
speedy  publio  trial  by  an  impartial  jury  of 
the  county."     Work  y.  State,  59  D.  fi71. 

118.  Oonstitutloiiality  of  statute* 
affecting  the  right.  —  Ever^  person  prose- 
cuted for  crime  has  a  constitutional  guaranty 
of  trial  by  jury,  and  no  law  can  be  enacted 
which  shall  takeaway  this  right  or  interpose 
such  impediments  to  its  exercise  as  unneces- 
sarily or  unreasonably  to  impair  it.  /nAa&t. 
iifSaco  v.  WtniwwiK  68  D.  786. 

An  act  which  makes  it  difficult  for  accused 
to  obtain  trial  by  jury,  beyond  what  public 
necessity  requires,  impairs  individual  riffhts, 
and  is  inconsistent  with  the  provision  oi  the 
constitution  which  guarantees  their  protec- 
tion,   lb. 

An  act  requiring  conditions  for  the  pur- 
pose of  preventing  a  trial  by  jury  is  at  war 
with  the  spirit  of  the  constitution,  and  so  far 
as  it  deprives  one  of  this  means  of  protection, 
it  is  void.     lb. 

A  statute  requiring  an  accused,  aa  a  pre- 
requisite for  obtaining  a  jury  trial,  to  give  a 
bond  in  a  large  penal  sum,  conditioned  to 
be  void  if  he  shall  abstain  from  all  violations 
of  the  provisions  of  the  act  during  the  pen- 
dency of  the  appeal  taken  for  the  purpose  of 
•ecuring  a  trial  by  jury,  contravenes  the  pro- 
vision of  the  constitution  which  guarantees 
to  the  accused  a  speedy  trial  by  jury,  and  is 
therefore  void;  and  no  action  can  be  main- 
tained on  such  a  bond.    /ft. 

A  statute  anthorizing  the  grand  jury, 
where  an  infant  under  the  age  of  sixteen 
years  is  charged  with  crime,  and  the  charge 
appears  to  be  supported  by  evidence  suffi- 
cient to  put  the  accused  upon  trial,  instead  of 
finding  an  indictment^  to  return  to  the  court 
that  uie  accused  is  a  suitable  person  to  be 
eommitted  to  the  house  of  refuge,  and  direct- 
ing the  court  thereupon  to  order  the  commit- 
ment without  trial  by  jury,  is  constitutionaL 
PrescoU  v.  State,  2  R.  388. 

119.  Waiverof  trialbyjury.— Ajurf 
may  be  waived  in  a  criminod  case.  State  v. 
BoU,  47  R.  644;  but  such  waiver  can  only  be 
upon  the  consent  of  both  the  prisoner  and 
the  state.    StaU  r.  Mead,  80  D.  661. 


A  statute  providing  that  in  criminal  proae- 
cutions  the  accused  may  elect  to  be  tried  by 
the  court  instead  of  a  jury,  and  giving  the 
court  power  in  such  cases  to  try  the  cases  and 
render  jud^ment^  is  constitutional,  and  such 
election  will  bind  the  accused.  State  ▼• 
Worden^  33  R.  27;  ConneUy  t.  State,  81  R. 

120.  Such  waiver  neld  unconatitu* 
tional.  —  In  a  oriminal  case  the  prisoner 
may  not  waive  a  jury.  State  ▼•  Carman,  60 
R  741;  and  a  statute  enabliuj^  a  prisoner 
accused  of  felony  to  waive  a  ]ury  trial  if 
unconstitutionaL     In  re  Staff,  53  R.  285. 

121.  Trial  by  leas  than  twelve.— 
Number  of  the  jury  at  common  law  could 
never  be  less  than  twelve.  Carpenter  t. 
State,  34  D.  116;  and  they  must  be  impar- 
tially selected,  and  must  unanimously  con- 
cur in  the  guilt  of  the  accused  before  a 
oonvictioa  can  be  had.  Work  ▼•  State,  69  D. 
671. 

The  number  of  Jurors  necessaty  at  eom* 
men  law  cannot  be  diminished,  nor  a  verdict 
authorised  short  of  a  unanimous  concurrence 
of  all  the  jurors  by  the  general  assembly  of 
Ohio;  and  the  statute  of  1853  authorising  a 
conviction  upon  the  finding  of  a  juqr  of  six 
is  void.    P>, 

Diminishing  the  number  of  jurors  impairs 
the  right  of  trial  by  jury,     lb. 

An  act  allowing  juries  of  six  men  before 
justices  of  the  peace  is  not  unconstitutional 
under  a  constitution  protecting  right  of  jury 
trial  as  at  common  law,  for  juries  were  not 
required  in  these  courts  at  common  law,  and 
in  such  ease  a  Jury  of  any  number  may  be 
authorized  withm  the  discretion  of  the  legis- 
lative body.    lb. 

Where  an  issue  is  submitted  to  eleven 
persons,  their  finding  cannot  be  considered 
as  the  verdict  of  a  jury,  upon  which  a  court 
would  be  warranted  m  pronouncing  judg- 
ment.   Carjoenter  r.  State,  34  D.  116. 

On  the  trial  of  an  indictment,  the  prose- 
cutinff  attorney  proposed  to  go  to  trial  with 
less  than  the  legal  number  of  names  of  jurors 
in  the  box  to  be  drawn  from.  The  defendant's 
attorney  consented.  The  prisoner  being 
convicted,  —  held,  that  such  consent  did  not 
validate  the  oonvictioa.  State  ▼.  Jkuns,  27 
R.387. 

In  a  trial  of  a  capital  felony,  the  prisoner 
is  not  bound  by  his  consent  to  be  tried  by 
less  than  twelve  jnrora  Territory  v.  JJk 
Wah,  47  R  841;  but  on  an  indictment  for 
forgery,  the  prisoner  is  bound  by  his  eon- 
sent  to  be  tried  by  less  than  twelve  Jnron. 
StaU  T.  Kia^ffHam,  S3  R.  148w 

2.  BHngbug  oa  (As  THoL 

122.  Bigrht  to  speedy  trial.*— A 
speedy  trial  is  one  conducted  according  to 
fixed  rules,  regulations,  and  proceedings  oi 

•Kight  to  speedy  trisl,  see  note,  41  Dl  (04-007. 
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law,  free  from  vezatioos,  oaprioioiu»  and  op- 
preeaiTe  delays,  created  by  Uia  minister*  of 
justice.    Niaum  r.  8kUe^  41  D.  601. 

A  statote  givins  a  ^riscmer  the  right  to  an 
ozamination  of  rae  indiotmenti  *'at  least 
two  entire  days  before  the  trial,  means  two 
jndidal  days,  and  hence  ezolndes  tha  fcao- 
tion  of  a  day  of  its  senrioe.    Ih. 

Where  a  trial  eannot  possibly  be  eom* 
menced  till  the  latter  part  of  the  last  day  of 
the  term,  its  postponement  till  the  next 
term  ia  no  infringement  of  tha  prisoner's 
right  to  a  epeedy  trlaL    lb. 

A  eonstitntional  provision  gnaranteeins  to 
arery  citiaen  a  speedy  and  public  trtal  in 
an  erirainal  aocosations  is  intended  to  pre* 
▼ent  the  flovemment  from  oppressing  its  oiti- 
■ens  by  nolding  criminal  prosecutions  sos- 

Snded  over  them,  and  to  prevent  delay  in 
e  administration  of  justice  by  obliging  the 
courts  to  proceed  with  dispatch  in  the  trial 
of  criminal  dharges^  Ex  parte  Tunnan^  84 
D.  598.  ' 

A  constitutional  guaranty  of  a  speedy  and 
public  trial  of  criminal  charges  does  nob 
mean  that,  in  all  the  possible  vicissitudes  of 
human  aflEftirs^  a  person  who  is  accused  d  a 
crime  shall  have  a  speedy  and  pnblic  trial  in 
due  form  of  law,  because  there  may  be  times 
when  the  civil  administration  will  be  sus- 
pended by  the  force  of  uncontrollable  eir- 
cumstanoes.     lb,  ! 

A  constitutional  provision  guaranteeing 
■peedy  trial  to  a  person  accused  of  crime  ex- 
tends to  all  grades  of  crime,  but  it  cannot  be 
held  to  place  the  accused  upon  such  vantage 

Sound  that  the  state  cannot  demand  from 
m  such  services  as^  under  the  circum- 
•tances  of  the  country,  he  ought  for  the  pub- 
lic good,  or  public  safety,  to  render.    lb. 

198.  SerTioe  of  copy  of  indictment. 
—  A  prisoner  charged  with  felony  may  de- 
mand a  copy  of  the  indictment,  on  arraign- 
mcnt|  and  the  refusal  of  it,  if  preserved  b^ 
bill  of  exceptions,  is  error;  but  tiie  right  is 
waived  by  pleading  and  going  to  trial  with- 
oat  objection.    McKinnty  ▼.  People^  43  D.  66. 

194. and  lists  of  witnesses  and 

jturara.  -—Under  the  act  providing  that  one 
accused  and  indicted  for  murder  snail  have 
a  list  of  the  jury  delivered  to  him  two  entire 
days  at  least  before  the  trial,  tha  accused  ii 
entitled  to  a  list  of  the  talesmen  for  the 
same  length  of  time,  where  a  tafet  has  been 
awarded,  unless  such  right  be  waived.  State 
▼.  Aaron,  7  D.  602. 

A  list  of  the  witnesses  before  the  srand 
Jury,  examined  in  a  capital  case,  will  be  di- 
rected to  be  furnished  to  the  prisoner's  conn- 
saL  Cam,  v.  Kimpp,  20  D.  491. 

A  defendant  in  a  criminal  action  cannot 
object  to  a  witness  for  the  state  on  the 
ffround  that  no  notice  of  such  witness  had 
Deen  given  him,  and  that  hii  name  did  not 
appear  in  the  list  of  witnesses  sworn  before 
the  grand  jury,  under  a  statute  requiring 


that  the  defendant  in  a  criminal  cause  shall  be 
furnished  before  arraignment  with  "a  list  of 
the  witnesses  who  gave  testimony  before  the 
grand  jury."    keener  v.  State,  63  D.  260. 

8.  The  Place  </  Triai,  and  how  Changed, 

125.  The  proper  place  of  triaL— A 
statute  providing  that  offenses  comnutted 
within  one  hundnd  rods  of  the  dividing  line 
between  two  counties  may  be  prosecuted  aaJ 
puniahed  in  either  ia  not  in  violation  of  a 
constitutional  provision  securing  to  the  ac- 
cused the  ri|^ht  to  trial  by  a  jury  of  the 
**  county  or  district "  wherein  the  offense  waa 
committed,  and  which  county  er  district 
shall  have  previously  been  ascertained  by 
law.  StaU  V.  Stewart,  60  R,  888.  Ccatr% 
State  ▼.  Lowe,  45  R.  570. 

196.  Qrounds  for  dhange  of  venna.* 
— >  At  common  law  the  venue  in  af  criminal 
case  may  be  changed  on  apj^cation  cl  the 
prisoner.    StaU  v.  Albee,  60  &  826. 

4.  Oontmuanee  and  Postponement, 

197.  Qrounds,  generally.  — Rules  gof<» 
eming  applications  for  continuance  of  causes 
are,  in  general,  the  same,  both  in  civil  and 
criminal  cases,  though  in  the  latter  the  ma^ 
ter  is  to  be  scanned  more  closely,  ffpde  ▼, 
State,  67  D.  630. 

198.  Popular  ecKcitement,  and  pre- 
judice. —  A  motion  for  a  continuance  of  a 
criminal  cause  on  account  of  popular  excite- 
ment against  the  prisoner  is  within  the  dis- 
cretion of  the  judge  to  overrule,  on  the 
ground  that  five  months  had  elapaed  from 
the  alleged  time  of  the  committal  of  the  of- 
fense, which,  in  his  opinion,  was  sufficient 
time  for  the  subsidence  of  any  popular  ex- 
citement arising  out  of  the  circumstances  of 
the  case;  and  no  reason  appearing  to  induce 
doubt  that  he  has  exercised  his  discretion 
wiaely,  his  decision  will  be  sustained  in  the 
appellate  court  MoberU  v.  State,  68  D.  62a 
Compare  State  v.  Norrie,  I  D.  664. 

A  continuance  will  not  be  granted  on 
account  of  public  prejudice  and  excitement 
predudiuff  a  fair  trial  in  a  criminal  case, 
where  sufficient  time  has  elapsed  to  allow  the 
excitement  to  cooL  JiitcheU  v.  State,  68  D. 
493. 

Public  excitement  prevailing  against  one 
accused  of  crime,  in  the  county  where  it  was 
committed,  added  to  other  causes  insufficient 
in  themselves,  ought  to  turn  the  scale  in 
favor  of  a  motion  for  a  continuance.  Mad' 
dox  V.  State,  79  D.  307. 

When  the  principles  of  justice  require  a 
postponement  of  a  criminid  trial,  it  is  the 
duty  of  the  court  to  see  that  the  trial  is  not 
preoimtated  to  the  injury  of  defendant.     lb, 

199.  Kon-attendanoe  of  witnesses,  t 
— To  entitle  a  party  to  postponement  of  trial 

*  See  note  on  change  of  venue,  74  i  >.  241-246i 
t  Rules  as  to  ooiitinaance  for  absence  of  wii 
nesse^,  see  note,  74  D.  144-149. 
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on  grotind  of  abMnoo  of  witnasses,  three 
things  are  neceMaryt  1.  To  satisfy  the  court 
that  the  persons  are  material  witnesses;  2. 
To  show  that  the  party  applying  has  been 

Silty  of  no  laches  nor  neglect;  3.  To  satisfy 
e  ooQxt  that  there  is  reasonable  expectation 
of  his  being  able  to  prooore  their  attendance 
at  the  future  time  to  which  he  prays  the 
trial  to  be  put  off.    Byde  ▼.  State^  67  D. 

eso. 

The  fact  that  witnesses  are  beyond  the 
limits  of  tiie  state  it  not  good  ground  for 
Mutinuanoe,  when  the  defendant  has  had 
time  to  prepare  his  defense.    7&. 

A  failure  to  make  use  of  the  statutory 
means  to  procure  a  witness's  attendance,  or 
to  secure  his  deposition,  where  he  is  out  of 
the  state,  on  account  of  his  promise  to  re- 
turn in  time  to  give  his  testimony,  wiU  not 
warrant  a  continuance.  State  r,  VroUt  79  D. 
619. 

An  error  in  refusing  a  eontinuanoe  for  the 
absence  of  a  witness  who  afterwards  attends 
and  testifies  in  the  party's  behalf  is  thereby 
cured.    MUditU  v.  8taU^  68  D.  498. 

A  part^  indicted  for  murder  is  not  entitled 
to  a  contmuanoe  of  his  trial,  on  the  ground 
of  the  absence  of  an  important  witness,  where 
his  affidavit  for  snch  continuance  fails  to 
show  that  he  had  asked  for  a  subpcsna  for 
the  witness,  or  that  he  knew  of  no  other 
witness  by  whom  he  coold  prove  the  same 
facts.     WaU  v.  State,  70  D.  302. 

130.  The  moving  af&davits.  —  On 
motion  for  a  continuance  of  a  capital  cause, 
the  prisoner's  affidavit  of  the  absence  of  a 
material  witness  will  be  received  in  sup- 
port of  the  motion.  (kmL  v.  Knapp^  20  D. 
491. 

A  party  moving  a  oontinuanceof  a  criminal 
cause  on  the  ground  of  his  inability  to  sub- 
posna  a  witness,  by  reason  of  the  recent 
finding  of  the  bill,  and  his  close  confine- 
ment since  his  arrest,  must  show  that  he 
has  certain  witnesses,  giving  their  names, 
and  must  state  what  he  expects  to  prove  by 
them,  in  order  that  the  court  may  determine 
whether  or  not  the  testimony  would  be  ma- 
terial   RciberU  v.  State^  68  D.  628. 

An  affidavit  for  continuance  in  Iowa,  for 
absence  of  a  witness,  must  state  his  name 
and  residence,  and  the  facts  showing  the 
probability  of  procuring  his  testimony  at  the 
next  term,  the  facts  showing  due  diligence  to 
obtain  the  witness  or  his  testimony,  and  the 
facts  to  be  proved  by  him.  State  v.  Simper 
65  D.  486. 

181.  Opposing  ai&dayits.  —  Counter- 
affidavits  to  show  a  want  of  diligence  and 
improbability  of  any  reasonable  expectation 
that  the  proposed  testimony  can  be  obtained 
at  all,  or  at  the  time  to  which  it  is  proposed 
to  postpone  the  trial,  may  be  received  on  ap- 
plication for  a  continuance  of  a  cause  for  the 
purpose  of  the  production  of  evidenoe, 
Hyde  v.  State^  67  D.  630. 
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189.  Biflcrotion  of  court  to  grant  or 
refuse.*  —  A  mere  eontinuanoe  of  a  criminal 
case  is  within  the  discretion  of  the  coortb 
McFadden  v.  Ctmi.,  62  D.  808. 

The  continuance  of  a  eanse  is  a  matter  of 
right  when  the  affidavit  therefor  oonforms  to 
tlM  statute,  and  want  of  proper  d^igence 
cannot  be  imputed,  and  there  is  no  cause  to 
suspect  that  the  application  ia  lor  delay. 
H^  V.  State,  67  D.  690. 

The  announcement  by  a  Judge  lefndnff  a 
continuance  that  ''trial  must  proceed," 
affords  no  ground  of  exception.  MUcheU  ▼• 
State,  68  D.  49.3. 

188.  Avoiding  oontinuanoo  by  ad- 
mieeiona.  —  An  admission  of  what  was 
expected  to  be  proved  by  an  absent  witness 
constitutes  an  admission,  not  merely  that  the 
absent  witnesses  would  have  sworn  to  cer* 
tain  alleged  facts,  but  also  that  the  facte 
alleged  are  absolutely  true.  DomUngee  v. 
State,  46  D.  315. 

A  motion  for  oontinnance  on  ground  of 
absence  of  witnesses  should  not  be  refused 
because  the  adverse  party  admits  that  the 
witnesses,  if  present,  would  testify  as  stated 
in  defendant's  affidavit;  but  notwithstandinff 
this  admission,  the  refusal  of  the  motion  wiu 
not  be  error  ii  based  upon  a  well-founded 
doubt  of  the  verity  of  the  affidavit  itself, 
and  a  belief  that  the  application  wae  for 
delay.    Hyde  ▼.  State,  67  D..  630. 

Where  the  ]^blic  prosecutor  moved  to 
postoone  the  trial  of  a  person  indicted  for  a 
misdemeanor,  on  account  of  the  absence  of 
witnesses,  and  the  counsel  for  the  accused 
offered  in  open  court  to  admit  that  the  wit- 
nesses, if  present,  would  testify  to  the  facts 
stated  in  the  moving  affidavit,  and  the  «^ 
plication  was  denied,  —  held,  1.  That  the 
prisoner  waived  his  constitutional  right  to  be 
confronted  with  the  witnesses;  and  2.  That 
the  affidavit  was  conmetent  evidenoe  for  the 
prosecution.  UnUed  Statea  v.  Sacramento, 
26  R.  742. 

A  statute  providing  that  on  a  criminal  trial, 
when  the  defendant  moves  for  an  adjourn- 
ment on  the  ground  of  the  absence  of  a  ma* 
terial  witness,  the  trial  may  proceed  on  the 
public  prosecutor's  stipulating  to  admit  that 
the  witness  if  present  would  testify  as  set 
forth  in  the  affidavits,  and  that  such  state- 
ment might  be  read  as  his  evidence^  is  not 
unconstitutionaL  State  v.  JemUnga,  61  R. 
236. 

184.  Second  application. — The  affi- 
davit on  a  second  application  for  a  continu- 
ance on  the  ground  of  the  absence  of 
witnesses,  after  one  continuance  granted  for 
the  same  cause,  should  be  more  explicit,  and 
show  what  are  the  facts  of  the  case,  and 
what  means  of  information  applicant's  wit- 
nesses possess;  and  if  the  second  affidavit  ie 
less  full,  this  may  furnish  ground  to  suspect 

*  See  monographic  note  on  discretionary  nature 
of  power  to  grant  continuances,  74  D,  14i-ISL 


Wow  ImAmx  to  Votes  In  Amoii< 

ttiat  the  object  was  delay,  Hyde  ▼•  Btate, 
91  D.  630. 

After  a  reffual  of  a  oontinnanoe  aaked  on 
one  groand,  new  grounds  cannot  be  presented, 
under  ibe  Georgia  practice,  MUchell  ▼• 
Siaie,  68  D.  493. 

185.  Adjotmmients  and  postixnia- 
mmts.  —  A  defendant  ia  not  entitled  to  de- 
mand a  postponement  of  a  trial  as  a  matter 
of  legal  rignt^  in  order  to  afford  bim  an 
oppo^nlty  to  find  persons  who  wonld  join 
him  io  an  affidavit  to  obtain  a  ohange  of 
▼enne.     WaU  ▼.  State,  70  D.  308. 

A  telegram  from  a  jndffe  to  the  clerk  ef 
the  ooart,  ordering  an  adjonrnment,  is  a 
'*  written  order,"  and  warrants  the  adjourn* 
mant    8iaU  ▼.  Hoinui,  41  B.  121. 
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180.  Clualiflcatlona  and  oompetMCioy. 
—  A  master  Mason  is  not  incoiiipetent  to  sit 
as  a  jnror  in  an  action  of  slander  wherein 
one  of  the  parties  belongs  to  the  fraternity 
of  Free  Masons  and  the  other  does  not. 
Piirp^  ▼.  Hwifm.  27  D.  167. 

A  jnror  mnst  be  a  freeholder,  la  Virginia, 
In  order  to  serve  as  such  in  a  case  of  felony. 
Dowdy  T.  dm.,  60  D.  314. 

An  inhabitant  of  a  county  is  competent  to 
■it  as  a  juror  upon  the  trial  of  a  person 
charged  with  larceny  of  the  property  of  the 
county.    PtopU  r,  BenneU,  93  D.  551. 

A  juror  was  the  second  cousin  of  accused. 
This  was  not  known  to  either  until  the  case 
was  being  argued.  The  defendant  pleaded 
insanity,  and  endeavored  to  prove  that  it 
was  hereditary  in  the  family.  It  was  held 
that  though  it  was  a  proper  matter  to  be 
addressed  to  the  discretion  of  the  court  if 
brought  to  its  notice  in  proper  season,  it 
was  not  a  disqualification  of  the  juror.  The 
peculiar  nature  of  the  defense  did  not  alter 
the  rule.    8iaie  v.  Andrew,  76  D.  593. 

By  statute,  jurors  are  to  be  selected  and 
put  on  the  list  from  such  persons  as  are  as- 
sessed for  personal  property',  or  owa  a  free- 
hold estate  in  real  property.  P.  owned  a 
farm  when  he  was  put  on  the  list,  but  was 
not  assessed  for  personal  property.  Before 
the  trial,  he  sold  his  farm,  receiving  a  mort- 
gage for  part  of  the  purchase-money;  and  at 
the  time  of  the  trial  ne  was  not  a  freeholder, 
and  was  not  assessed  for  personal  property. 
He  was  challenged.  Mela,  that  he  was  not 
a  competent  juror.  The  property  qualifica- 
tion, when  questioned  by  a  cnallenge,  must 
be  that  required  to  authorise  the  original  se- 
lection of  the  individual  as  a  juror.  Kelley 
▼.  People,  14  R.  342. 

On  the  trial  of  an  indictment  for  stealing 
cattle,  a  person  called  as  a  juror  is  not  incom- 
petent merely  by  reason  of  his  membership 
m  an  association,  one  of  whose  purposes  is 
to  prosecute  cattle-thieves.  BoyU  v.  People, 
S4R.76. 
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A  member  of  a  voluntary  association 
formed  for  the  prosecution  of  violations  of 
certain  laws  is  incompetent  as  a  juror  on 
the  trial  of  a  complaint  for  such  a  violation, 
instituted  by  an  agent  of  the  association, 
who  is  furnished  bv  it  with  money  for  the 
expenses^  and  is  paid  for  his  services.  OmtL 
T.  Moore,  68  K  128. 

Chinese  may  be  lawfully  excluded  from 
Juries^  on  the  ground  ol  alienage.  State  t. 
Ah  Ohew,  40  R.  488. 

A  juror  not  understanding  and  speaking 
English  cannot  be  forced  upon  a  prisoner, 
although  his  peremptonr  challenges  may 
have  been  exhausted.  McOampbeli  v.  State, 
36  R.  726;  Lylee  v.  State,  19  B.  38.* 

The  objection  that  jurors  on  a  criminal 
trial  did  not  understand  the  English  lan- 
guage is  waived  if  not  specifically  taken  at 
the  trial.     TaneB  v.  State,  32  R.  691. 

The  objection  that  a  juror  was  not  an 
elector  must  be  raised  before  verdict*  even 
in  a  capital  ease,  it  not  being  an  absolute  dis- 
qualification, but  only  ground  of  challenge. 
State  V.  Jackeon,  41  R.  424. 

187.  Bxemptions.  —  One  who  is  ex- 
empt from  jury  duty  may  waive  his  privi- 
lege, and  legiuly  sit  as  a  juror,  united 
States  V.  Lee,  54  R.  293. 

Persons  exempted  from  service  as  jurors 
are  not  thereby  disqualified  to  serve  on  a 
jury;  and  a  verdict  will  not  be  set  aside  be- 
cause a  person  so  exempted  was  one  of  thi 
jurv.    State  v.  Forshner,  80  D.  132. 

A  statute  exempting  persons  over  seventy 
years  of  age  from  service  as  jurors  creates  a 
piivilege,  and  not  a  disability;  and  a  criminal 
conviction  is  not  rendered  void  by  the  fact 
that  one  of  the  grand  jury  indicting,  and 
one  of  the  petit  jury  convicting,  were  above 
that  affe.     Cheen  v.  State,  43  R.  642. 

188.  Procuring  the  attendance  of 
Jnrom.  — -  In  a  precept  to  the  sheriff  to  sum- 
mon the  grand  and  petit  jury,  it  is  sufiBcient 
to  command  him  to  cause  to  come  before  the 
judges  twenty-four  good  and  lawful  men, 
without  commanding  him  in  what  manner 
they  are  to  be  drawn  or  selected.  White  v. 
Com.,  6  D.  443. 

A  precept  to  the  sheriff,  commanding  him 
to  cause  to  oome,  eta,  "twenty-four  good 
and  lawful  men,  of  the  body  of  the  county 
of  C,  aforesaid,  then  and  there  to  inquire, 

E resent,  do,  and  perform  such  things  as  on 
ehalf  of  the  commonwealth  shall  be  en- 
joined them,"  and  also  a  competent  number 
"of  sober  and  judicious  persons,  and  none 
other,  as  jurors  for  the  trial  of  all  issues,** 
etc.,  contains  no  command  to  convene  the 
petit  jurors  from  the  body  of  the  county  of 
C;  and  therefore  if  it  does  not  appear  by 
the  return  or  the  panel  that  the  petit  jurors 
in  fact  came  from  the  body  of  the  coun^, 
the  error  is  fatal.     lb. 

*  Inability  of  juror  to  understand  English,  see 
note,  86  &.  7»-T4L 
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A  wll«l  fenira /Wof  is  iM*  Toid  beouM 
iMied  witiMmt  a  msL  JfaW  t.  i9M^  86 
D.  878. 

A  wpuato  wiiifv  /Wof  for  mmmoolnff 
Jvron  ought  to  be  iamd  for  oaoh  of  ■evenu 
{Mfioot  jointly  indicted,  and  not  a  lingie 
MRtrt  /ieja»  for  all  such  persona.  McWhkrC$ 
Case,  M  D.  196. 

Where  aeToral  persons  jointly  indicted 
demand  and  are  allowed  separate  trials,  a 
ioint  vanirt  faeUu  previonsly  iuaed  should 
be  quashed,  and  a  separate  ventrt  ordered  to 
issne  for  eaoh  prisoner.    Ih, 

A  panel  of  jarors  rammoned  partly  by 
bailios  is  0ood;  for  presumably  actma  under 
the  sherifrs  authority,  they  are  his  oepnties 
pro  hoc  stee.    dmner  ▼.  StaUt  71  D.  IM. 

The  legislature  may  authorise  the  drawing 
•f  jurors  bj  a  board  of  ooounissioners  to  be 
appointed  by  the  goyemor.  Ptopk  ▼•  Hatd- 
*Vi  61  B.  OS. 

189.  ImpaneliiLg  the  Jurr,  g«n«r- 
Ally. —Jurors  need  not  be  called  in  the 
order  of  their  names  on  the  venirt,  StaU  v. 
Crank,  23  D.  117. 

Impaneling  a  Jury  on  an  indiotment  is 
■nffioient^  when  tne  indiotment  is  founded 
on  preeentment,  without  impaneliuff  them 
on  the  presentment  alsow  Conner  ▼.  Staifp  71 
D.184. 

When  the  name  of  a  juror  is  drawn  in 
making  up  the  jury  for  a  murder  trial,  it  is 
the  right  of  the  accused  to  have  him  put 
npon  the  jury  or  challenged  by  the  state, 
although,  sinoe  such  juror  was  summoned, 
be  has  been  convicted  of  an  assault,  and  at 
the  time  he  is  drawn  is  confined  in  the  county 
USL  The  court  cannot  discharge  such  a 
Juror  of  its  own  motion.  Boggo  v.  State,  6 
k  689. 

No  legal  verdict  can  be  rendered  in  a  crim- 
inal cause  by  a  jur^r  composed  of  more  than 
twelve  men.  If  a  jury  of  more  than  twelve 
men  have  been  impaneled,  and  the  last 
Juror  sworn  can  be  pointed  out  during  the 
trial,  he  may  be  dismissed  from  the  panel 
and  the  trial  proceed.  BuUard  v.  State,  19 
B.30. 

The  presence  of  a  prisoner  indicted  for 
felony  is  necessary  at  the  impaneling  of  the 
trial  jurv,  and  he  may  not  waive  the  privi- 
•lese,  and  his  absence  is  not  cured  by  the 
subsequent  offer  of  the  court  to  ^ow  him 
to  examine  the  jurors  at  the  time  of  making 
peremptory  challenges.  State  v.  Smith,  59 
R.  4. 

140.  Challenge  to  the  array.  —  On 
a  trial  for  murder,  the  prisoner,  having  chal- 
lenged the  array,  may  withdraw  the  chal- 
lenge, and  thus  waive  the  irregularity. 
Pieraon  v.  People,  35  R.  624. 

141.  Peremptory  challenges.  —  A 
peremptory  challenge  will  be  allowed,  al- 
though upon  his  voir  dire  the  juror  ffives  such 
answers  that  he  could  not  be  chalfeaged  for 
causa.     Com.  v.  Kna'pp,  20  D.  491. 
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The  riyht  ef  peremptory  diallenge  ansl 
be  ezermsed  before  the  examination  of  a 
Juror  as  to  his  bias  or  epinioos.  Com,  ▼• 
Boaoro^  41  D.  468;  Com.  ▼.  WAoter.  62  D. 

The  ri^t  of  peremptory  challenge  doss 
not  give  the  right  of  separate  triaC  where 
several  persons  are  jointly  indicted  for  the 
same  offense,  as  in  such  a  case  Hm  right  of 
peremptory  challenffe  is  in  no  degree  nar* 
rowed  or  aifected;  but  each  prisoner  has  the 
ri|[ht  to  ohallenge  the  full  number,  and  in 
this  respeet  is  unaffected  by  what  the  others 
do.    Hawkkie  v.  Stajte,  44  D.  431. 

A  juror  challenged  b}r  one  prisoner,  and 
not  by  another,  who  is  Jointly  indicted,  is  to 
be  withdrawn  as  to  all,  as  no  man  ought  te 
sit  as  a  juror  upon  a  ioint  trial  who  is  not,  b^ 
the  estimation  of  all  tne  prisoner^  indifferent 
astoalL    lb. 

Hie  right  of  peremptory  ehalleage  is  not  a 
right  to  select  a  jury,  but  merely  to  exolude 
from  the  trisl  any  persons  who  ars  disagree- 
able to  the  party  on  triaL    lb. 

Hie  riff  ht  to  peremptorQir  challenge  Jurors 
exists  only  on  the  trial  of  the  indictment^ 
and  not  on  the  trial  of  preliminary  or  oollat> 
end  issues.  Hence  the  right  does  not  exist 
when  a  prisoner  is  on  trial  with  respect  to 
his  present  insanity.  Freeman  v.  PmUt  47 
D.  216. 

Defendants  indicted  for  an  affray  ars  to  be 
tried  together,  and  for  the  purposes  of  the 
trial  and  in  making  their  defense  are  to  be 
considered  as  having  one  common  interest; 
consequently  each  defendant  will  not  be  al- 
lowed seven  peremptory  challenges,  and  if 
one  of  the  defendants  has  introduced  evi« 
deuce  in  his  behalf,  the  state  has  a  risht  to 
conclude  the  argument  to  the  jury,  although 
the  other  defendant  has  introduced  no  evi- 
dence.   Bawlam  v.  State,  68  D.  517. 

Where  two  or  more  persons  are  indicted 
and  tried  jointly,  the  state  is  entitled  to  no 
more  peremptory  challenges  than  when  the 
trial  is  against  one  alone.  State  v.  Sarle,  IS 
R.  109. 

142.  Ohallenge  for  cause,  generally. 
—  Every  challenge  for  principal  cause  must 
be  for  some  matter  which  imports  absolute 
bias  or  favor,  and  leaves  nothing  for  the  dis- 
cretion of  the  court.  Freeman  v.  People,  47 
D.  216. 

Challenges  for  cause  are  allowed  on  the 
trial  of  any  preliminary  or  collateral  issue  as 
well  as  on  tne  trial  of  the  main  issua     lb. 

It  is  a  principal  cause  of  challenge  to  a 
juror  on  a  trial  for  felony,  that  he  was  a 
member  of  the  grand  jury  that  found  the 
indictment     DiUooiih  v.  Cam.,  65  D.  264. 

148.  Challenge  to  the  favor  for  pre- 
judice or  bias.  -—  If  the  defendant  retases 
to  challenge  a  iuror  who  is  shown  to  have  a 
bias  against  him,  the  prosecution  oansot 
interpose  such  challenge.  People  v.  Mather^ 
21  D.  122. 
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Jurors  shoold  be  thorcmghly  impartial  be* 
tween  the  partiea.  One  ii  incompetent  to 
set  aa  a  Juror  who  ia  hostile  to  either  party, 
thoagh  sMh  hostility  does  not  have  any 
especial  rtferenoe  to  the  suit  or  oontroTersy 
on  trial.    Freeman  r.  People,  47  D.  216. 

Sympathy  with  a  prisoner  and  his  family 

is  not  oias  which  will  disqualify  a  juror  in 

a  eapital  case,  where  he  states  that  he  thinks 

be  can  giTO  an  anbiased  verdict    Com,  ▼. 

Webeter,  S2  h.  711. 

144.  ScraplM  ftgsinst  capital  pun- 
ialunmit.*— it  is  a  good  chiJlenge  to  a 
furor,  for  cause,  on  the  part  of  the  state,  that 
he  has  oonscientions  scruples  against  finding 
a  Terdict  of  guilty,  where  the  punishment  ic 
death.  HwU  ▼.  Siaie^  67  D.  630;  Monday 
▼.  Staie,  79  D.  814. 

That  a  juror  is  opposed  to  capital  punish- 
ment does  not  disqualify  him  from  sittine  in 
a  eapital  ease,  where  he  states  that  he  does 
not  think  his  opinions  will  interfere  with  his 
doing  his  duty  as  a  juror,  although  he  fears 
that  nis  views  on  that  subject  may  iuflnenoe 
others  of  the  jury.  Com,  v.  Wdeter,  52  D. 
711. 

CoDScientioas  scruples  entertained  by  a 
person,  which  would  prevent  him  from  as- 
senting or  agreeing  to  a  verdict  which  would 
subject  the  accused  to  capital  punishment, 
although  justified  by  the  evidence,  disqualify 
him  as  a  juror.    WilUame  r.  StaU^  66  D.  615. 

A  juror  whose  examination  developed  that 
he  was  opposed  to  capital  punishment;  who 
said  "that  he  had  conscientious  scruples 
upon  the  subject  of  capital  punishment;  that 
they  would  bias  his  judgment," — is  not  in  a 
condition  to  impartially  hear  and  examine  the 
evidence;  he  does  not  stand  indifferent  be- 
tween the  prisoner  and  the  state,  and  he 
should  be  excused.     lb, 

A  juror  testified  that  he  **  did  have  con- 
scientious scruples  on  the  subject  of  capital 
punishment,  and  that  it  would  be  against 
his  conscience  to  render  a  verdict  by  which 
a  party  would  be  subjected  to  the  punish- 
ment of  death,  but  that  he  thought  he 
could  do  justice  as  between  the  state  and 
the  accused."  Hdd^  that  he  was  competent, 
as  in  the  absence  of  any  other  possible  evi- 
dence his  answer  under  oath  that  he  would 
do  justice  between  the  parties  must  be 
held  to  be  conclusive.     Ih, 

145.  Opinion  of  Juror,  when  dis- 
quallflea,  generally,  f  —  It  was  consid- 
ered a  good  sround  of  challenge  for  cause 
that  a  juror  should  say  on  his  voir  dire  that 
he  did  not  know  how  much  he  might  be  in- 
fluenced by  his  preconceived  opinion.  Com, 
v.  Knapp,  20  D.  491. 

Bias  or  partiality  ought  to  be  presumed 

*See  note  on  conscientious  scruples  against 
conviction  upon  circumstantial  eviaence,  86  D. 
6S2. 

t  See  monographic  note  on  opinions  of  Jurors 
as  ground  lor  cbaUeuge,  86  D.  52i-&o4. 
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where  the  juror  has  formed  an  opinion  witb-^ 
out  hearing  the  testimony  or  having  a  per* 
sonal  knowledge  of  the  facta.  Peopk  t. 
Mather,  21  D.  122. 

A  party  is  incompetent  to  sit  as  a  juror  who 
has  formed  and  expressed  a  decided  opinion 
as  to  the  guilt  or  Innocence  of  the  prisoner. 
Armktead  v.  Corn.,  37  D.  633;  People  v. 
Mather,  21  D.  122;  Freeman  v.  People,  47  D. 
216. 

Where  a  party  formed  and  expressed  a  de- 
cided opinion  as  to  the  prisoner^  guilt,  from 
a  conversatio|i  with  the  proseeuting  witness^ 
he  is  incompetent  to  sit  as  a  juror.  Amd' 
stead  V.  Com.,  37  D.  633. 

A  preconceived  opinion,  to  disqualify  a 
juror,  under  the  Massachusetts  statute,  most 
be  something  more  than  a  vague  impressioa 
formed  from  casual  oonversations  or  imper- 
fect newspaper  reports,  and  must  be  such  as 
will  be  likely  to  prevent  a  candid,  unbiased 
judAuent  after  hearing  the  evidence.  Com, 
V.  WebtUr,  62  D.  711. 

A  juror  must  decide  for  himself  whether 
his  opinon  is  such  as  to  prevent  an  unbiased 
verdict.    lb. 

A  person  is  disqualified  from  serving  as  a 
juror  when  he  has  formed  or  expresMd  an 
opinion  from  what  he  has  heard  some  one 
say  respecting  statements  which  had  been 
made  by  some  of  the  witnesses,  notwith* 
standing  the  fact  that  the  juror  stated  his 
opinion  would  not  influence  his  verdict,  but 
that  he  would  he  governed  by  the  evidence. 
Nehna  v.  State,  53  D.  94. 

A  juror  is  not  disqualified  by  the  fact  that 
he  has  conversed  with  a  witness,  and  believes 
what  he  heard,  but  did  not  form  any  opinion 
of  the  guilt  or  innocence  of  the  prisoner. 
Thomson  v.  People,  76  D.  733. 

A  juror  is  competent,  and  will  not  be  held 
to  have  formed  an  opinion  sufficient  to  dis- 
qualify him  on  a  challenge  for  cause,  where 
he  states  on  his  voir  dire  that  from  having 
heard  a  part  of  the  evidence  before  the 
examining  court,  he  has  formed  a  partial 
opinion  as  to  the  guilt  or  innocence  of  the 
accused  which,  though  it  "might"  to  some 
extent,  be  does  not  think  would  influence' 
his  verdict,  if  he  states,  further,  that  he  has 
no  fixed  opinion  in  the  case  that  would  in- 
flaence  his  verdict  Monroe  v.  Stale,  76  D. 
58. 

A  juror's  expressed  opinion  that  defend- 
ant is  of  bad  character  is  not  necessarily 
ground  of  disqualification.  And  certainly 
an  expression  to  that  effect,  made  jocularly 
before  trial,  and  not  in  reference  to  the  case 
on  which  the  defendant  is  to  be  tried,  will 
not  disqualify  him.  Otherwise,  bad  men 
could  never  be  tried,  for  want  of  qualified 
jurors.     76. 

To  render  a  juror  incompetent  on  ground 
of  implied  bias,  it  must  appear  that  he  enter- 
tains a  fixed  and  settled  conviction  of  the 
guilt  or  inuoceuce  of  the  defendant,  or  that 
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he  hM  expretMd  mioh  a  oonTiction.  What- 
•rer  faUs  abort  of  this  does  not  smoiint  to 
ma  unqnalified  opinion  within  the  meaning 
of  the  statute.     People  ▼.  Kina,  87  D.  95. 

146.  Impresaions  and  hypothetioal 
opixiions.*  —  A  hypothetical  declaration  or 
opinion  does  not  duqualify  the  jnror,  anleas 
it  appears  that  his  mind  has  acquired  that 
bias  which  operates  unconsciously,  and  leads 
him  to  indulge  his  own  feelings  under  the 
mistaken  belief  that  he  is  influenced  solely 
by  the  weight  of  the  evidenoe,  and  to  yiald 
more  readily  to  the  evidenos  which  connrms 
than  to  that  which  conflicts  with  his  preTi* 
ons  impressions.  Ptopk  ▼•  Mather^  21  D. 
122. 

A  hypothetical  opinion  of  a  juror  as  to  the 
guilt  or  innocence  of  the  accused,  founded 
upon  what  he  has  heard,  but  not  previously 
expressed,  does  not  disqualify  him  from  serv« 
ing,  when,  although  he  does  not  doubt  the 
truth  of  what  he  has  heard,  he  has  no  doubt 
bat  that,  if  the  evidence  should  turn  out 
otherwise,  he  would  be  able  to  decide  ac- 
oording  to  the  evidence,  without  bein^  in 
any  degree  influenced  by  the  impressions 
previously  made  on  his  mind.  Osiander  t. 
Cam^  24  D.  693. 

Such  an  opinion  can  neither  be  a  decided 
one  nor  one  formed  on  deliberation.    Ih, 

A  jnror  who  has  a  mere  impression  that 
the  accused  is  guilty,  or  who  has  formed  a 
oontingent  or  hypothetical  opinion  respect- 
ing his  guilt,  is  not  liable  to  a  challenge  for 
pnncipaT  cause.  Freeman  v.  People^  47  D. 
216. 

A  venireman  is  not  disqualified  by  an  im- 
pression adverse  to  the  general  character  of 
the  accused,  if  he  has  formed  no  opinion 
that  the  accused  is  guilty  of  the  offense 
eharged,  and  declares  himself  able  to  try  the 
eharge  impartially.  Lehman  v.  People,  49 
D.  340. 

147.  Opiniona  based  upon  pertonal 
knowledge  or  derived  firom  an  authen- 
tio  souroe.  —  Partiality  or  prejudice  for  or 
against  the  defendant  is  the  true  foundation 
for  a  challenge  to  a  juror;  hence  a  declaration 
of  opinion,  made  upon  an  actual  knowledge 
of  tne  case,  and  not  oat  of  ill-will,  was 
formerly  no  ground  for  a  challenge.  People 
V.  Mather,  21  D.  122. 

An  opinion  founded  on  a  knowledge  of 
the  facts,  or  on  information  derived  from 
those  acquainted  therewith,  furnishes  a  good 
cause  of  challenge  to  a  juror.    lb. 

148.  Opinions  based  upon  mere 
nunor  or  newspaper  reports. — A  chal- 
lenge for  cause  was  allowed  where  a  juror 
on  his  voit  dire  says  that  he .  had  no  definite 
opinion,  but,  from^  his  reading  of  the  news- 
paper, that  his  prejudices  were  against  the 
prisoner.     Com,  v.  Knapp,  20  D.  ^1. 

An  opinion  based  on  mere  rumors  or  re- 

*  Bee  note  on  hypothetical  oplnloni^  W  2X  AM- 


ports  disqualifies  one  from  acting  as  a  jaroTt 
if  it  is  positive  in  its  character.  People  ▼• 
Maiher,  21  D.  122. 

A  peraon  is  not  absolutely  disqualified 
from  acting  as  a  juror  who  has  formed  or 
expressed  an  opinion  respecting  the  guilt 
or  innocence  of  the  prisoner,  when  such 
opinion  is  based  on  a  mere  ramor.  Nebne 
▼.  StaU^  63  D.  94. 

Where  a  juror  states  on  his  voir  (fire  that 
he  has  a  fixed  opinion  as  to  the  guilt  of  the 
accused,  he  is  incompetent  to  try  a  criminal 
ease^  even  thouj^h  the  opinion  was  formed 
from  hearsay  evidence,  iiaidogi  t.  8iaUt  79 
D.  307. 

It  is  no  good  cause  of  challenge  that  the 
juror  has  rarmed  and  expressed  aa  opinion 
adverse  to  the  prisoner,  such  opinion  being 
founded  on  ramor,  and  the  juror  further 
stating  that  he  could  toy  the  case  ao- 
cording  to  the  law  and  evidence,  anin« 
fiuenoM  by  any  opinion  he  may  have  so 
formed  from  aach  mrnor.  8iaU  T*  CoUHne^ 
16  R.  771. 

Under  a  statute  of  Indiana,  jarors  who 
have  read  the  evidence  on  a  foraier  trial  of 
the  same  indictment  as  reported  in  news- 

SapNBra,  and  formed  and  expressed  opinions, 
erived  therefrom,  on  the  merits  of  the  case, 
which  it  would  require  evidence  to  remove, 
bat  which  would  readily  yield  to  evidence, 
are  competent.    ChtOig  v.  StaU,  32  R.  99. 

149.  Opinion  upon  some  only  of 
the  fiacts  involved.  —  A  juror  answered 
that  he  had  not  formed  or  expressed  an 
opinion  as  to  the  guilt  of  defendant,  but 
that  he  had  formed  and  expressed  an 
opinion  as  to  the  fact  of  the  killing  of  the 
deceased  by  defendant.  Upon  being  chal- 
lenged for  actual  bias,  the  oonrt  overmled 
the  challenge.  Eeli,  that  in  order  to 
constitute  a  good  ground  of  challenge,  the 
opinion  must  oe  as  to  the  guilt  or  innooenoe 
of  defeudant  of  the  crime  laid  to  his  ohargeb 
SiaU  V.  Thomneon,  74  D.  842. 

160.  The  New  York  stotute  of  1878. 
—  Th'e  New  York  act  of  1872,  relating  to 
challenge  of  jurors  in  criminal  eases,  pro- 
vides that  the  previous  formation  or  expres- 
sion of  an  opinion  or  impression  in  reference 
to  the  circumstances  upon  which  any  crim- 
inal  action  at  law  ii  based,  or  in  reference  to 
the  guilt  or  innocence  of  the  prisoner,  or  a 
present  opinion  or  impression  in  reference 
thereto,  shall  not  be  a  sufficient  ground  of 
challenge  for  principal  canse  to  any  person 
who  is  otherwise  legally  qualified  to  serve 
as  a  luror  upon  the  trial  of  such  action,  pro- 
vided  the  person  proposed  as  a  juror,  who 
may  have  formed  or  expressed,  or  has  such 
an  opinion  or  impression,  shall  declare  on 
oath  that  he  believes  that  he  can  render  an 
impartial  verdict,  and  provided  that  the 
court  shall  be  satisfied  tnat  the  person  so 
proposed  as  a  juror  does  not  entertain  such 
a  present  opimon  as  would  influence  his 
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diet.  HMf  constitutionaL  The  aot  prop* 
•rlj  applies  to  trials  of  offenses  oommitted 
before  its  passage.  Stokes  ▼•  People^  18  R. 
492. 

0.  Triat  and  IkeMm  qf  Challenges 

161.  XiiDA  to  int«rpoM  challengBS. 
—  A  juror  oooe  sworn  eannot  be  challenged 
for  any  pre-existing  oanse.  QiUtnie  ▼.  8laU^ 
S9  D.  137;  dm.  ▼.  Knapp.  90  D.  534;  Keemr 
T.  Stata^  63  D.  289;  BtaU  t.  Pwoen.  46  B. 
138. 

If  an  alien  is  drawn  and  impaneled  on  the 
Jary,  it  is  a  good  eaose  of  ehallenge  before 
trial;  bat  if  allowed  to  be  sworn  by  the 
prisoner,  it  is  too  late  after  trial  and  oon- 
▼ietion  to  make  it  a  ground  for  a  new  trial. 
Btait  ▼.  Quarrti,  I  D.  637. 

The  objection  that  one  of  the  jurors  in  a 
eriminal  case  was  a  member  of  the  grand 
jnry  who  found  the  indictment^  if  not  taken 
oefore  the  juror  is  sworn,  cannot  be  made  a 
ground  for  a  new  trial,  Uiough  the  prisoner 
swears  that  the  fact  was  unknown  to  him 
until  the  jury  retired.  Qillespk  t.  Staie^  ^ 
D.  137. 

A  motion  by  prisoner  to  disoharse  a  juror 
and  substitute  another  in  his  stead,  on  tiial 
for  felony,  on  ground  that  he  was  a  member 
of  the  grand  jury  that  found  the  indictment, 
made  after  the  jury  is  impaneled  and  sworn, 
but  before  any  evidence  lb  introduced,  should 
be  granted,  when  it  appears  that  the  pris- 
ooer  did  not  know  this  faot,  and  oould  not 
hare  known  it  with  the  exercise  of  reason- 
able diligence,  before  the  jury  was  sworn. 
Dilioarih  v.  Com.,  65  D.  264. 

Objection  to  a  juror  made  after  the  jury  is 
•worn  is  addressed  to  the  discretion  of  the 
oourt.    lb. 

The  court'  In  its  discretion  may  set  aside 
Jurors  on  score  of  incompetency,  propter 
afectum^  discovered  after  they  are  sworn,  on 
the  motion  or  with  the  consent  of  the  pris- 
oner, at  any  time  before  verdict  rendered; 
and  at  the  instance  of  the  prosecution  for 
like  cause  when  the  discharge  of  the  jury 
without  the  consent  of  the  prisoner  would 
not  result  in  a  discharge  of  the  latter,  $emble. 

Upon  a  motion  to  discharge  a  juror,  and 
substitute  another,  made  by  the  prisoner 
after  the  jury  have  been  sworn,  it  is  not  the 
duty  of  the  prisoner  or  his  counsel  to  in- 
struct the  court  as  to  the  proper  course  in 
ease  the  motion  is  j^ranted,  and  from  a 
refusal  to  do  so  there  is  not  to  be  inferred  a 
motive  to  gain  some  ulterior  or  unfair  ad- 
Tan  tage.     Jb. 

152.  Order  of  chaUenges.  ~  The  state 
cannot  i)a8s  by  jurors  until  the  remainder  of 
a  panel  is  gone  through,  before  showing 
cause;  this  £iiglish  rule  allowing  the  crown 
to  pass  jurors  is  abrogated  by  the  Georgia 
penal  code  of  1833.   SecUv  v.  State,  44  D.  641. 

A  juror  may  be  challenged  for  cause  by 


the  proseoating  attorney  after  he  has  been 
formally  passed  as  satisfaotory,  provided 
such  ehallenge  is  interposed  before  we  juror 
is  sworn  to  try  the  cause.  McFaddem  ▼. 
Cbm.,  62  D.  308. 

168.  How  intorposed.  —  In  cfaallen- 
fnng  a  juror  for  principal  cause  or  for  favor, 
the  mrovnd  of  the  challenge  must  be  so  dis- 
tinctly stated  that  the  court  can  see  whether 
it  is  for  principal  cause  or  to  the  favor,  and 
whether  the  facts  alleged,  if  true,  support 
tho  diallenge.  Tbe  challenger  must  state 
why  the  juror  is  not  indifferent.  He  must 
suggest  some  faets  or  eircumstances  which, 
if  true,  show  the  juror  to  be  positively  dis- 
qualified, or  which  create  a  probability  or 
suspicion  that  he  is  not  or  may  not  be  ini> 
paitiaL    Freeman  v.  Ptopte,  47  D.  216. 

154.  Xriftl  of  challengM  by  th* 
court.  —  A  ehallenge  propter  affedmn  is  of 
two  kinds:  a  challenge  to  tho  favor,  and  im 
principal  cause.  The  former  must  be  deter- 
minea  by  triers,  but  the  latter  is  usually 
decided  oy  the  court  If  the  facts  are  ad- 
mitted, the  court  pronounces  upon  their 
effect;  but  when  there  is  a  dispute  about 
them,  triers  ought  to  be  appointed,  whether 
the  challenge  is  for  principal  cause  or  for 
favor.     PeepJe  v.  Malker,  21  D.  122. 

A  challenge  of  a  juror  for  principal  canss 
must  go  upon  the  record;  if  demurred  to,  aa 
issue  of  law  is  formed,  which  the  court  must 
determine;  if  the  facts  stated  as  the  ground 
of  challeng[e  are  disputed,  an  issue  of  fact 
arises,  which  must  be  decided  by  triers. 
lb. 

When  an  issue  of  fact  arises  upon  a  chal- 
lenge for  principal  cause,  and  each  party 
submits  his  evidence  on  this  issue  to  the 
judge,  and  neither  demands  that  triers  be 
appointed  to  decide  it,  the  competency  of 
the  court  to  try  the  issue  cannot  be  subse- 
quently questioned,    lb. 

A  challenge  to  a  juror  may  be  demurred 
to,  or  the  opposite  party  may  take  issue  on 
the  facts  stated,  or  may  plead  new  matter 
in  avoidance.     Freeman  v.  People,  47  D.  216. 

165.  Submission  of  challenges  to 
triers.  —  A  challenge  for  favor  must  be  de- 
termined by  triers.  Freeman  v.  People,  47 
D.  216. 

On  the  trial  of  a  challenge  for  favor,  it  is 
error  for  the  court  to  instruct  the  triers  that 
the  resort  to  them  was  in  the  nature  of  an 
appeal  from  the  opinion  of  the  court  on  the 
facts,  and  that  a  hypothetical  opinion  formed 
by  the  juror  does  not  disqualify  him.  Such 
an  opinion,  while  not  an  absolute  disqaali- 
fication,  is  some  evidence  of  bias,  and  ought 
to  be  taken  into  consideration  by  the  triers, 
in  determining  whether  the  juror  is  indiffer- 
ent between  the  parties.  Nor  is  the  resort 
to  triers  in  the  nature  of  an  appeal  from  the 
opinion  of  the  court.     lb. 

The  oath  which  should  be  administered  to 
triers  of  challenges  to  jurors  is  as  followst 
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'*  Yoa  do  Mlenmlj  &wmr  thai  too  will  well 
and  truly  try,  and  well  and  truly  find, 
whether  the  juror  la  indifferent  between  the 
people  ol  the  atate  of  New  York,  and  the 
prisoner  at  the  bar."    lb. 

156.  Sxamixdng  jurors  on  tlio  woir 
dire.*— The  prisoner  la  not  allowed  to  «x- 
amine  the  jorora  aa  to  whether  they  have 
made  up  their  minda  aa  to  his  guilt  or  inno- 
oanoe.    8taU  ▼.  Oramk  28  D.  117. 

An  objection  to  a  juror  on  a  trial  for  felony, 
on  the  ground  that  he  waa  a  member  of  the 
grand  jurv  that  found  the  indictment^  is  not 
remoyed  by  statements  made  by  him  npon 
axamination  upon  the  voir  db%  to  the  effect 
that  he  had  formed  no  opinion,  and  had  no 
hiaa  against  the  prisoner.  DUworik  ▼•  Com.* 
60  07264. 

Only  statutory  questions  respecting  his 
competency  should  be  propounded  to  a 
juror  in  acriminal  case.  Mcmof/  t.  8iaUf  70 
D.  814. 

On  the  question  whether  a  juror  could  be 
aaked  on  oath  if  he  had  expressed  an  opinion 
unfavorable  to  the  prisoner,  the  court  was 
divided.    SUOe  v.  Norru,  1  D.  564. 

157.  Waiver  of  diallexiges.  —  The  ez- 
elusion  of  a  juror  on  a  peremptory  challenge 
waives  exceptions  taken  to  points  made  and 
decided  in  difiposing  of  challenges  made  to 
him  for  principal  cause  or  for  favor.  Free- 
man V.  People,  4l1  D.  216. 

158.  Swearing  the  Jury. — A  juror 
will  be  resworn  in  chief,  where  he  statos 
that  he  was  under  the  impreasion  that  ho 
had  been  sworn  only  on  the  voir  dire,  Ccnu 
V.  Knapp^  20  D.  491. 

The  jury  are  judges  both  of  law  and  fact 
in  all  criminal  prosecutions  under  our  con- 
stitution and  laws,  and  as  a  necessary  conse- 
quence should  be  sworn  to  decide  according 
to  both.    PaUeraon  v.  State,  44  D.  530. 

The  swearing  of  the  jury  in  a  criminal  case 
is  wholly  insufficient  when  they  are  not 
sworn  to  well  and  truly  try,  and  a  true  de- 
liverance make  between  the  stato  and  the 
prisoner,  nor  to  give  a  true  verdict  accord- 
mg  to  tiie  law  and  the  evidence,  but  are 
simply  ewom  "  to  say  the  truth  in  the  prem- 
ises."   Ih. 

It  is  not  for  the  court  to  refuse  to  allow  a 
luror  to  be  sworn  because  he  states  that  be 
haa  formed  an  opinion  aa  to  the  guilt  of  the 
defendant,  if  such  juror  is  accepted  by  the 
prisoner  and  is  not  challenged  by  the  people. 
Van  Blarkum  v.  People,  63  D.  316. 

159.  Review  of  determination  of 
eh  alien gea.  —  The  decision  of  the  judge  on 
an  iwue  of  fact  arising  upon  a  challenge  of  a 
juror  will  not  be  set  aside  and  a  new  trial 
granted,  except  in  cases  warranting  such 
action,  if  the  challenge  had  been  submitted 
to  triers.    PeopU  v.  Maa^er,  21  D.  122. 

The  objection  to  a  juror  by  a  prisoner, 

*See  note  on  examining  lurors  on  the  voir 
4ir«,28D.l28-18L 


whieh  la  improperly  overruled,  ia  not  cued 
by  the  juror's  name  being  struck  off  the 
panel  by  the  prisoner,  or  hia  not  being  drawn 
aa  one  of  the  jury  to  tiy  him.  Jj^wdm  v. 
(UmL.  60  D.  314. 

7.  Conduct  f^  tka  Triat,  €feneral^, 

160.  Powers  and  duties  of  the  pre- 
siding Judge.  —  The  court  haa  authori^ 
to  impanel  a  jury  to  try  whether  a  prisoner 
waa  standing  muto  obotinatelyy  and  if  they 
should  so  find,  to  direct  the  plea  of  not  guiltv 
to  be  entered,  and  to  proceed  with  tiie  triaL 
Svielife  v.  State,  61  D.  409. 

On  a  trial  for  murder,  the  color  of  aocuaad 
is  no  ground  of  distinetion  in  applying  the 
principlea  of  tiie  law  applicable  to  the  oaaa. 
Con^^tetf  V.  Peoofe,  61  D.  49. 

A  jnd|p  may  nimaelf  take  down  testimonj 
in  a  oriimnal  caas^  inatead  ol  aopcinting  an* 
other  to  do  it»  and  although  he  may  mad* 
vertently  and  improperly  inMrt  an  occasional 
oomment  on  the  testimony,  it  will  afford  ne 
ground  for  a  new  triaL  MUdM  ▼.  Staie^  68 
D.  493. 

On  a  rape  trial,  where  a  young  female 
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witnesa  waa  embarrassed  and  unabi 
tify  on  account  of  laughter  in  the  audience^ 
the  court  removed  from  the  room  all  the  aa* 
dience  except  the  officers,  attomeya,  and 
jurors.  ffeU,  no  error.  CfrimmeU  v.  State^ 
68  R.  630. 

161.  Bight  of  aoenaed  to  be  pres* 
ent.* — A  prisoner  accused  of  felony  must  be 
arraigned  and  plead  in  person;  and  in  all 
subsequent  proceedings  he  must  appear  in 
person,  and  not  by  attorney.  Sperrf  v. 
Conu,  33  D.  261;  ^need  v.  State,  41  D.  102; 
Bill  V.  State,  86  D.  736;  Tounger  ▼.  State,  96 
D.  791. 

Such  appearance  must  affirmatively  ap* 
pear  by  the  record;  and  upon  a  recital 
therein  that  the  defendant  appeared  by  at- 
torney, it  will  not  be  presumed  that  he  waa 
personally  present.  Sperry  v.  Com,,  83  D. 
•^61. 

The  record  of  a  conviction  of  felony  must 
show  how  the  jury  were  selected,  tried,  and 
sworn,  and  that  the  prisoner  waa  preaent  at 
these  proceedings,  and  that  the  prisoner  waa 
present  and  pleaded  in  person  at  his  arraign- 
ment    Younger  v.  State,  98  D.  791. 

A  person  indicted  for  a  criminal  offense 
has  a  right  to  be  present  in  court  pending  hit 
trial,  ihut  he  may  discuss  questions  of  law 
and  fact,  and  point  out  and  argue  objectiona 
to  the  action  of  the  jury,  or  to  other  pro- 
ceedings in  the  cause.  This  rif^ht  is  guar- 
anteed to  him  by  section  10,  article  1,  of  tho 
constitution  of  Alabama.  State  v.  Hugkee, 
36  D.  411. 

The  court  may  dispense  with  the  appear* 

*8ee  nooographle  note  on  personal  prssenet 
of  accused,  when  neceraar>'.  ^  L).  'iiy-'228. 
Trial  iu  abteuee  (f  accubed,  when  may  be  had, 
noie«  &  i>.  tZSHiai. 
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BBoe  of  A  ptfty  in  a  omo  of  dmplo  mlsdo- 
meanor,  and  take  the  appearanoe  of  ao 
attorney  or  a|^t  aa  a  oompiianoe  witii  the 
oondition  of  a  reoognimioe  in  rach  a  ease; 
Imt  either  it  pnrel^  a  matter  of  discretion 
with  the  oonr^  which  an  appellate  tribunal 
will  not  assume  to  eontrol  «ff  direoti 
Warren  t.  SkUe,  68  D.  214. 

During  a  trial  for  felony  the  prisoner 
stepped  to  an  ante-room  oonneoting  with 
the  court-room  by  swinging  doors,  and  only 
fifteen  or  twenty  feet  cuatant^  to  telephone 
to  a  witness,  and  was  absent  five  minutes. 
This  was  against  the  district  attorney's  o1> 
jection.  During  such  absenoe  the  prisoner's 
oounsel  continued  the  cross-exanunation  of 
a  witness,  ffeldf  not  a  yiolation  of  the 
requirement  that  the  prisoner  shall  **be 
personally  present  during  the  triaL"  Feopie 
T.  Bragk^  42  R.  269. 

162.  Trying  th«^  prisoner  in 
shackles.* — A  prisoner  is  entitled  to  ap- 
pear for  trial,  upon  his  own  plea  of  not 
guilty,  free  from  all  manner  of  shackles  or 
bonds,  unless  there  is  danger  of  his  escape, 
/'eopfe  ▼.  Harrington,  10  R.  296. 

The  mere  fact  that  a  prisoner  brought 
before  the  examining  magistrate  remains 
handcuffed  during  the  proceedings,  and  in 
that  condition  waives  a  preliminary  exam- 
ination, will  not  support  a  plea  in  abatement 
to  the  information  for  the  offense.  SkUe  v» 
XeuM,  27R.  113. 

The  impaneling  of  two  jurors,  on  a  trial 
for  murder,  while  the  prisoner  was  hand- 
cuffed and  in  the  dock  at  the  rear  of  the 
court-room,  "but  within  sight  and  hearing,  is 
not  fatal  error.  MaUkem  v.  Staie^  42  R. 
667. 

163.  Separata  trials.  —The  state  has 
the  right  to  elect  which  of  two  prisoners, 
jointly  indicted,  severing  in  their  defense, 
shall  be  first  tried.     StaU  ▼.  Crank,  23  D.  117. 

One  of  several  indicted  jointly  cannot  de- 
mand a  separate  trial  as  a  matter  of  right.  It 
is  within  the  discretion  of  the  court  to  grant 
or  refuse  the  right  to  a  separate  trial,  even 
in  a  capital  case.  State  v,  Soper^  33  D.  665; 
Haufkins  v.  State,  44  D.  431. 

A  record  which  shows  that  a  prisoner  was 
tried  separately  necessarily  shows  that  the 
court  directed  a  separate  triaL  Dia$  v. 
State,  39  D.  448. 

Defendants,  upon  application,  have  the 
rieht  to  be  tried  separately  in  all  cases 
where  they  are  indicted  for  an  offense  which 
does  not  require  the  Joint  act  of  two  or  more 
to  constitute  the  ofi^nse;  the  rule  is  other- 
wise in  those  cases  which  require  the  concur- 
rence of  two  or  more  m  the  commission  of 
the  offense.  In  cases  of  the  latter  class  the 
matter  rests  in  the  legal  discretion  of  the 
court  before  whom  the  trial  takes  place. 
Home  V.  State,  92  D.  49. 

*That  the  shackles  should  be  removed  ou  the 
trial  of  a  prisoner,  bee  note,  27  E.  llo,  117. 
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When  aeToral  persons  are  jointly  indicted, 
th^  oannot  daam  separate  trials  as  a  matter 
of  right  Such  separation  is  a  matter  of 
disoretioa  with  the  oourb  StaU  v.  ChUhUm 
16  R.  771. 

164.  Oounsel  to  assist  prosecutor. 
•—Court  may  appoint  a  special  counsel  to 
proseonte  anindictmenti  where  the  solicitor- 
l^neral,  through  bodily  or  mental  ailments^ 
18  nnable  to  perform  that  dnty,  Mitehell  ▼• 
Siat€^  68  D.  493. 

The  oourt  possesses  an  inherent  power  te 
appoint  one  of  the  attorneys  of  the  oonrti 
inien  necessary  to  prevent  a  failure  of  jus- 
tice, to  conduct  the  proseoution  of  a  enmi* 
naL    Dvkea  t.  State.  71  D.  871. 

165.  Counsel  lor  the  accused.  — The 
supreme  oourt  will  not  assign  as  prisoner's 
oounsel  one  who  is  only  an  attorney  of  the 
conrt  of  oommon  pleas.  Com,  t.  Knapp,  20 
D.  491. 

A  prisoner  oannot  be  tried  for  felony  with* 
out  oonnsel  to  assist  him,  unless  he  expressly 
waives  that  right.     VaUe  ▼.  State,  35  it.  719. 

Where  a  stenographer  is  supplied,  it  id  not 
error  to  refuse  to  give  time  for  counsel  to 
take  full  notes.     StaU  ▼.  Hoyt,  36  R.  89. 

166.  Entry  of  nolle  prosequi  —  A 
nolle  prosequi  may  be  entered  at  any  time 
nntii  the  jury  is  charsed,  but  cannot  be  en- 
tered afterwards;  and  the  effect  of  entering 
a  nolle  prosequi  after  the  jury  is  charged  is 
an  acquittal  of  the  prisoner.  State  v.  McKee^ 
21  D.  499. 

The  power  to  entor  a  nolle  proeeqiii  was^ 
at  common  law,  confided  to  toe  attornejr* 

Ssneral  alone.  Under  onr  statutes  it  is 
elegated  to  the  district  attorneys,  to  be  ex* 
ercised  with  leave  of  the  court.  People  v» 
McLeod,  37  D.  ."{28. 

The  court  cannot  order  tbe  entry  of  a  nolle 
prosequi,  on  a£S davits  and  other  proofs  sub- 
mitted by  the  prisoner,  the  district  attorney 
having  made  no  application  for  leave  to  make 
such  entry,     fb, 

Nolle  prosequi  may  be  entered  as  to  that 
one  of  two  counts,  in  regard  to  which  it  is 
objected  that  an  irregularity  exists  sufficient 
to  warrant  setting  aside  the  verdict.  Stat^ 
V.  WhUtier,  38  D.  272, 

A  prosecuting  officer  has  the  power^ 
virlute  ojjicu,  to  enter  a  nolle  prosequi  in  of- 
dinar^  mdictments;  and  this  power  may  be 
exercised  before  a  jury  is  impaneled  or  while 
the  case  is  on  trial,  with  the  consent  of  the 
respondent,  or  after  a  verdict  is  rendered 
against  him.  The  exercise  of  this  power 
being  discretionary  on  the  part  of  the  prose- 
cuting officer,  the  court  has  no  right  to  in- 
terfere, after  a  nolU  prosequi  has  been  entered, 
and  allow  the  complainant  to  appear  and 
prosecute  the  indictment.  State  v.  Smith,  6 
R.  480. 

167.  View  of  locus  in  quo.  —  A  view 
of  the  place  where  a  murder  was  committed 
will  be  permitted  on  the  request  of  the  jnry» 
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•oouiMoed  in  by  the  eooniel  on  both  aides 
ana  by  the  prifloner.  Canu  ▼.  Knaop^  20  D. 
491. 

A  Tiew  of  premiaee  where  homicide  was 
cotnmitted  may  be  granted  nnder  the  Massa* 
shnsetts  statute.  Com.  y.  WebBter^  62  D. 
711. 

Where  the  conrt  fai  a  oriminal  ease  orders  a 
yiew  of  premises  by  the  jury  at  the  prisoner's 
re<}uest»  it  is  no  error  to  allow  them  to  go 
without  the  prisoner,  in  absence  of  any  re- 
qnest  on  his  part  to  accompany  them.  8hu- 
kirv.  State,  65  R.  211. 

168.  Discharge  of  Juxy  liefore  Ttr- 
dict. — Where  one  of  two  persons  indicted 
for  oonspiracy  was  aoquitted,  and  the  jury 
were  unable  to  agree  whether  the  other  was 
guilty  or  not,  the  courts  against  the  consent 
of  the  latter,  ordered  a  jnror  to  be  with- 
drawn, and  the  jury  discharged;  and  it  was 
held  tiiat  the  court  may,  in  its  discretion, 
in  a  criminal  case^  discharge  a  Jury  who  are 
imable  to  agree  on  a  verdict,  against  the  con- 
sent of  the  defendant,  who  may  be  brought 
to  trial  a  second  time  for  the  aame  offense. 
People  V.  O^cott,  1  D.  168. 

In  capital  cases,  the  court  has  no  power, 
without  the  consent  of  the  prisoner,  to  dis- 
charge  the  jury  because  they  nave  not  agreed 
and  say  they  cannot  agree  upon  a  verdict, 
except  in  cases  of  absolute  necessity.  Com, 
T.  Cool;,  9  D.  465. 

The  dischaive  of  the  Jury  in  a  oriminal 
case,  without  legal  justinca^on  for  the  act> 
entitles  the  prisoner  to  a  discharge,  as  if  ac- 
i|uitted.    Mahala  v.  Stale,  31  D.  691. 

The  right  to  discharge  a  jury  in  a  criminal 
-case,  without  the  consent  of  the  prisoner,  ex- 
ists only  in'  cases  of  necessity,  which  may  be 
classified  under  the  following  heads:  1. 
Where  the  court  is  compelled  by  law  to  ad- 
journ before  the  jury  can  agree  upon  a  ver- 
dict; 2.  Where  the  prisoner's  misconduct 
places  it  without  the  power  of  the  jury  to 
examine  his  case  correctly;  3.  Where  no 
possibility  exists  that  the  jury  will  agree 
upon  a  verdict.     Ih. 

The  impossibility  of  an  agreement  upon  a 
verdict,  to  justify  the  discharge  of  the  jury, 
must  be  an  impossibility  founded  upon  some 
physical  cause,  such  as  sickness  or  insanity 
df  a  juror,  or  exhaustion  of  the  jury;  but 
that  they  cannot  bring  their  minds  to  an 
agreement  will  not  justify  their  discharge. 
Thus  the  discharge  at  half- past  nine,  Friday 
mominff,  of  a  jury  to  whom  the  case  had 
been  submitted  at  two  o'clock,  p.  m.,  the  pre- 
vious day,  because  they  are  unable  to  agree 
upon  a  verdict,  will  entitle  the  prisoner  to 
his  discharge.     Ih. 

In  Virginia,  the  court  ms^  properly  dis- 
eharge  the  jury,  in  a  case  ox  felony,  when- 
ever a  necessity  for  so  doing  exists.  WU- 
Uami  V.  Com.,  44  D.  403. 

Mere  inability  of  the  jury  to  agree  is  not 
neb  a  case  of  necessity  as  to  permit  the 


court,  in  a  ease  of  felony,  to  dischai^e  the 
jury  withoat  the  consent  of  the  accnaed. 
Jh. 

Where  the  jury  has  been  improperly  dia> 
charffcd  in  a  case  of  felony,  the  acoosed  is 
entitled  to  his  discharge.    iL 

The  practice  in  Virginia  in  caae  of  a  hong 
Jury,  in  a  trial  for  felony,  is,  either  to  a£ 
joom  the  court  at  the  end  of  the  term,  tak- 
ing no  notice  of  the  jury,  when  they  are 
discharged  by  operation  of  law,  or  else  to 
discharge  them  simultaneously  with  the  final 
adjournment  of  the  court.    A, 

The  trial  of  a  criminal  ease  does  not  be§[tii, 
so  as  to  prohibit  the  court  from  continumg 
or  diacharging  the  Jury,  untQ  a  full  jury  ia 
impaneled  and  sworn,  and  the  discharge  of 
the  Jury  after  the  trial  has  begun,  in  a  capi- 
tal case,  is  not  a  continuance  of  the  cause, 
but  an  end  of  it,  and  an  acquittal  of  the 
prisoner,  unless  done  with  his  consent^  or 
required  by  some  overwhelming  neoeasi^. 
MeFadden  r.  Oom,,  62  D.  308. 

On  a  trial  for  felony,  it  is  proper  for  tiio 
conrt  to  diacharge  the  jury,  in  toe  absence 
of  the  defendant,  after  they  have  deliberated, 
without  agreeiDg,  from  four  o'clock  in  the 
afternoon  until  six  o'clock  the  next  morning. 
Stater.  Wluie,  27  R.  137. 

109.  Admiaaibilitv  and  siifflciene7 
of  evidence.  — Settled  mles  of  law  relat- 
ing to  admission  of  testimony  are  the  same 
in  criminal  as  in  civil  cases.  StaU  ▼.  Dart, 
76  D.  696. 

The  testimony  of  oomplainanta  la  an  in- 
dictment as  to  reasons  that  induced  them  to 
believe  their  charges  true,  and  as  to  their 
purpoee  in  making  them,  may  be  excluded 
upon  the  trial,  aa  it  could  have  no  effect 
upon  the  righta  or  liabilities  of  the  defend- 
anU.    SiaU  v.  MeNally,  66  D.  65a 

The  court  commits  no  error  in  admittiag 
irrelevant  testimony,  if  it  appears  affirma- 
atively  from  the  record  that  the  evidence 
became  relevant  by  its  connection  with  other 
testimony  subsequently  offered.  Lawson  v. 
State,  56  D.  18Z 

A  defendant,  on  the  trial  of  an  indictment 
not  under  oath  as  a  witness,  cannot  be  per^ 
mitted  to  speak  in  presence  of  the  jury,  in 
order  to  rebnt  evidence  of  a  witness  for  the 

government,  who  testified  that  he  identified 
im  by  his  voice.  Com,  v.  SooU,  25  BL  81. 
On  the  trial  of  an  indictment,  a  written 
statement  made  by  a  witness  for  the  prose- 
cution, accompanied  by  a  stipulation  of  the 
prisoner's  former  attorney  that  it  mi^ht  be 
read,  was  offered  by  the  prosecution  m  evi- 
dence, the  witness  not  being  produced.  TThe 
statement  was  admitted  against  the  objec- 
tion of  the  prisoner's  acting  attorney.  HeU^ 
an  infringement  of  the  prisoner's  constitu- 
tional right  to  be  confronted  with  the  wit- 
nesses against  him.  Bell  v.  State,  28  R.  429. 
170.  The  order  of  prool  —  The  intro- 
duction of  testimony  out  of  the  usual  order 
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is  within  the  discretion  ol  tiM  ooorii  Com. 
V.  IKufinan.  48  D.  696. 

A  defendant  has  the  right  to  sappoee  that 
eridenoe  will  be  oflbrod  and  reoeived  in  ite 
logical  order,  and  ia  not  boond  to  meet  it  be- 
fore it  becomee  relerant  to  the  oaao.  Brcwn 
T.  People,  97  D.  195. 

It  is  not  a  matter  of  diaoretion  with  the 
oourt  to  reject  evidence  because  it  was  not 
ofifered  before  the  proper  time  for  its  admis- 
sion,   lb. 

171.  Ol^o^^ona  and  exceptions. — 
On  a  criminal  trial,  it  is  the  duty  of  the 
court  to  exclude  improper  evidence  offered 
by  the  state,  even  il  not  properly  objected 
to  by  the  prisoner.  8uUe  v.  0  Connor,  27  Rb 
291. 

172.  Striking  oat  oridenoo. » EW- 
denoe  ]»rima  faeie  irrelevant  may  be  rejected 
at  the  time  it  is  offered,  or  the  court  may  let 
it  in  and  repudiate  it,  if  after  all  is  heard,  it 
Is  still  irrelevant   Lavmn  v.  Staie,  (M  D.  182, 

&  ComueTs  Addrom  to  tke  Jwrf* 

178.  Limiting  tho  time  to  be  con- 
earned. — The  time  in  which  defendant's 
eounael  shall  address  the  jury  may  be  lim- 
ited in  a  criminal  case  by  the  court  in  its 
discretion,  and  the  supreme  court  will  not 
interfere  unless  this  discretion  has  been 
abused.  State  t.  Page,  64  D.  229;  State  v. 
CoUme,  16  R.  771. 

The  restriction  of  the  argument  in  a  mur- 
der case  to  four  hours  on  each  side  is  valid. 
StaU  T.  Hqyt,  36  R.  89. 

Under  the  constitutional  provision  secur- 
ing to  persons  accused  of  crime  the  privilege 
ef  oonnsel,  it  is  error  for  a  judge  presidins 
at  a  eriminal  trial,  to  limit  the  prisonera 
oonnsel  to  forty  minutes  for  his  argument. 
Hunt  T.  iSHote,  15  R.  677. 

In  the  trial  of  a  felony,  whether  the  pris- 
oner is  heard  through  one  counsel  or  two, 
the  length  of  the  argument  is  not  a  matter 
for  predetermination  by  the  court.  As  ar- 
l^ment  progresses,  the  court'may  confine  the 
range  of  it  to  the  facts  and  law  of  tiie  case, 
and  may  interdict  idle  repetition;  but  so 
long  as  oounsel  speaks  to  the  pNoint,  proceeds 
in  good  faith,  and  wastes  no  time,  the  court 
■hiMild  forbear  to  interfere,  but  leave  the 
limits  of  the  s^ech  to  the  discretion  of  the 
speaker,  until  it  is  manifest  that  the  discus- 
sion is  complete,  or  the  subject  exhausted. 
WUliamM  v.  State,  27  R.  412. 

On  a  trial  of  one  charged  with  a  felony, 
eleven  witnesses  were  examined,  and  the  evi- 
dence, which  oocupied  half  a  day  in  its 
delivery,  was  circumstantial  and  conflicting. 
The  accused  was  defended  by  two  counsel, 
who  were  limited  by  the  court  to  thirty 
minutes  in  the  argument  to  the  jury.  Held, 
that  this  was  an  abuse  of  power  which  pre- 
Tented  a  fair  trial.     DUle  v.  State,  32  R.  395. 

On  the  trial  of  an  indictment  for  larceny, 
where  six  witnesses  were  examined  on  bie- 
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half  of  the  people  and  three  on  behalf  of  the 
defendant,  —  held,  error  for  the  court  to 
limit  the  arffuments  of  counsel  to  five  min- 
utes each.     White  v.  People,  32  R.  12. 

174.  Limiting  the  number  of  eoon- 
■el  or  of  speeches.  —  A  statute  prohibited 
the  court  in  criminal  oases  from  restricting 
the  argument  to  a  less  number  of  addresses 
than  two  on  a  side.  Held,  not  to  apply 
where  the  accused  had  but  one  counsel,  un« 
less  he  himself  chose  to  address  the  jury. 
Moralee  v.  State,  28  R.  419. 

175.  Beading  firom  books  of  law  or 
medicine.*  —  Oounsel  has  no  right  to  read 
to  jury  facts  of  case  at  bar  as  stated  in  the 
report  of  the  same  ease  when  formerly  be- 
fore the  supreme  oourt,  for  the  pnrpoee  of 
contrasting  them  with  the  testimony  of  wit- 
nesses in  the  case  at  bar,  and  thereby  to 
impeach  their  testimony.  State  ▼•  W7UL  7S 
D.  533. 

On  a  trial  for  felony,  the  prisoner's  ooua- 
•el,  in  his  argument  to  the  jury,  proposed  to 
read  to  them  a  statement  of  facts  on  an  ap- 
peal in  the  same  case,  and  the  decision  of 
the  appellate  court  holding  the  evidence  in- 
sufficient to  convict,  with  a  view  to  argue 
that  the  present  evidence  was  also  insuffi- 
cient. The  court  refused  to  allow  the  read- 
ing. Held,  no  error.  I>empaaf  v.  State,  30 
R.  148. 

Refusal  to  allow  counsel  to  read  extracts 
from  medical  books  to  the  jury  is  within  Uie 
discretion  of  the  trial  court,  and  therefore 
not  the  subject  of  a  writ  of  error.  Lunkkg 
V.  StaJte,  52  D.  153. 

Reading  medical  books  to  jury  is  error. 
People  V.  Hall,  42  R.  477. 

On  the  argument  of  a  murder  trial  the 
district  attorney,  against  objection,  was  per* 
milted  to  read  to  the  jury  extracts  from 
Browne's  Medical  Jurisprudence  on  the  sub- 
ject of  insanity.  There  was  no  evidence  that 
it  was  standard  or  scientific  Held,  error. 
People  V.  Wlieeler,  44  R.  70. 

176.  Abuses  of  the  right  of  argu- 
ment, generally. t  — Constitutional  guar- 
anties to  every  one  charged  with  crime,  of 
the  right  to  be  heard  by  himself  and  counsel, 
do  not  warrant  a  statement  of  facta  to  the 
jury  unauthorized  by  the  evidence.  StaU 
V.  McCaU,  39  D.  314. 

Neither  judge  nor  counsel  should  refer  to 
the  supreme  court  by  way  of  menace,  warn- 
ing, or  otherwise,  except  to  cite  its  decisions 
in  the  progress  of  a  trial,  as  by  telling  the 
jury  that  the  court  is  responsible  to  the 
supreme  court  if  it  errs,  or  tne  like.  Mitch' 
ell  V.  State,  68  D.  493. 

On  a  murder  trial,  at  the  end  of  the  open- 
ing address  of  the  prosecuting  attorney,  the 
audience  applauded.     In  his  closing  argu- 

*  Reading  from  law  in  books  as  part  of  the  ad- 
dress, see  note,  38  R.  678-o82. 

t  Argument  of  counsel,  what  remarks  are  lm« 
proper  in,  see  note,  48  E.  886-889L 
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meat  he  aQuded  to  this,  and  approred  it. 
The  court  did  not  check  nor  reprimand  the 
andienoe  nor  the  connael,  nor  caution  the 
Jnrr.  This,  is  seems,  was  error*  CartwHghi 
V.  Staler  49  K  826. 

177.  Commenting  on  defendant's 
fiaUure  to  testify.*— On  the  trial  of  an 
indictment,  the  prisoner  haTin|[  testified  on 
his  own  behalf,  the  proeecntmg  attorney 
was  permitted,  in  addressing  the  jnry,  to 
eomment  on  his  appearance  while  testifying. 
Held,  no  error.     Buber  r.  SicUe^  26  R.  57. 

If  the  connsel  for  the  people,  in  a  criminal 
trial,  comments  on  the  omission  of  the  de- 
fendant to  testify  in  his  own  behalf,  it  is 
ground  for  a  new  trial,  although  the  connsel 
was  stopped  by  the  court,  and  the  jury  were 
instmcted  to  disregard  those  oomments. 
Angeio  ▼.  People^  36  E.  132;  Com,  v.  SeoU, 
26R.87. 

178.  Inflammatory  and  improper 
lanc^aage.t — On  a  murder  trial,  connsel 
for  the  prosecution,  in  argument,  said  to  the 
jurv:  "  Martin,  the  defendant,  is  a  man  of 
bad,  dangerous,  and  desperate  character;  but 
I  am  not  afraid  to  denounce  the  butcher-boy, 
although  I  may,  on  returning  to  my  home, 
find  it  in  ashes  over  the  heaos  of  my  de- 
fense lees  wife  and  children."  There  was 
no  objection  by  defendant's  counsel  nor  any 
interference  by  the  oourt.  HM,  that  a 
conyiction  should  be  set  aside.  MarUm  t. 
Stale,  56  R.  812. 

9.  Instructhfu  to  the  Jury, 

179.  Belative  fonctions  of  court 
and  Jury.  —  If  the  court  admits  evidence, 
the  jury  cannot  reject  it  as  incompetent; 
but  they  may  disregard  it  as  incredible. 
C<m.  V.  Knapp,  20  D.  534. 

180.  Queetiona  of  law  for  the  court. 
—  Questions  of  law  arisiuff  on  the  arraign- 
ment or  in  the  progress  of  the  trial  in  rela- 
tion to  the  admissibility  of  evidence  must  be 
decided  by  the  court.  Com.  v.  Knapp,  20  D. 
534. 

Question  as  to  whether  proper  foundation 
has  been  laid  for  introduction  of  secondary 
evidence  is  for  the  court,  not  for  the  jury. 
AUen  V.  Stale,  68  D.  457. 

The  words  of  an  indictment,  when  not 
crearly  written,  are  to  be  determined  by 
the  court  from  an  inspection  of  the  writing. 
Com,  V.  JHgjSf9,  77  D.  333. 

The  admissibility  of  evidence  is  a  question 
for  the  court  to  determine.  It  is  error  to  leave 
the  jury  to  decide  the  question  of  admissi- 
bility, and  to  instruct  them  to  consider  the 
evidence  or  not,  as  they  find  the  one  way  or 
the  other.    State  v.  Dick,  86  D.  439. 

181.  Queetions  of  fact  for  the 
Jury.  —  It  is  a  qaestion  of  fact  for  a  jury  to 

*  Failure  of  defendant  to  testify,  commenting 
en,  whether  permitisible,  see  note,  27  B.  14'.!-I4d. 

t  Argument,  use  of  improper  language  and  al- 
hiNiouB  iu,  Me  notes,  56  B.  814-024;  68  B.  648-6fi& 
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determine  whether  a  note  offered  in  evideno^ 
upon  the  trial  of  an  indictment  for  oonnter* 
feiting  is  subscribed  H.  or  N.  Biddle,  aad 
their  decision  uptm  inoh  question  eaonot  b« 
reviewed  on  error  unless  the  note  accompli 
nies  the  record.    Hem  v.  Stale,  22  D.  767. 

The  question  of  appronriation  it  for  tfao 
jury.    StaU  ▼.  Tradt,  27  D.  664^ 

whether  the  daoeased  came  to  her  death 
by  violent  means  Or  not,  where  the  testt* 
mony  of  medical  witnesses  is  conflicting^  is  ^ 
question  of  fact  exclusively  for  the  consider* 
ation  of  the  jury.     StaU  r.  Rat^  65  D.  420L 

Sanity  or  insanity  of  a  prisoner  is  matter  of 
fact  for  the  jury.  The  admissibility  of  evi* 
deuce  to  establish  insanity  is  a  matter  of  law 
for  the  judge.  StaU  ▼.  PaUen,  63  D.  694; 
StertM  V.  StaU,  99  D.  681 

189.  Jurors  as  Judgos  of  the  law.  — 
The  jury  are  the  judges  of  the  law  as  well  as 
of  fact,  so  far  as  they  are  involved  in  render* 
ing  a  general  verdict  of  goil^  or  not  guilty. 
Com.  V.  Kvapp,  20  D.  684;  StaU  v.  CroteoM^ 
54  D.  90;  MUcheU  v.  State,  68  D.  403;  Kam 
V.  Cbm.,  33  R.  787;  Hudeieon'w.  State,  48  R. 
171.    Gontra,  Washington  v.  State,  85  R.  8. 

An  instruction  that  the  "  jury  are  not  only 
judges  of  facts  in  case,  but  they  are  also  tihio 
judges  of  the  law,"  is  erroneous,  that  doc* 
trine  having  been  abandoned  in  this  country. 
Williams  v.  StaU,  66  D.  615. 

A  jury  in  a  criminal  case  must  accept  the 
law  to  be  as  charged  by  the  oourt  Ziortl  t« 
State,  41  D.  729. 

The  lury  has  power,  but  not  right,  in  a 
criminal  case  to  disregard  law  as  expounded 
to  them  by  the  court,  and  to  render  a  ver- 
dict of  not  guilty  where  the  law,  if  oorrectly 
administered*  would  result  in  a  oonvictioni 
and  their  decision  in  such  a  case  will  bo 
final,  because  the  court  cannot  award  a  new 
trial.  Such  an  improper  exeroise  of  power 
on  their  part  does  not,  however,  tend  to 
prove  that  they  are  not  bound  to  consider 
the  instructions  of  the  court  as  containing 
the  law  of  the  case.  Oonu  t.  Van  Tuvl,  71 
D.  455. 

When  politioal  power  is  conferred  on  a 
tribnnal  without  restriction  or  control,  such 
tribunal  has  the  right  to  exercise  it;  the 
power  of  a  jury  in  criminal  cases  to  deter- 
mine the  whole  matter  in  issue^  submitted  to 
their  chaive,  is  such  a  power  whicAi  they 
may  therefore  lawfully  and  rightfnlly  exer* 
else.     StaU  v.  Croteau,  54  D.  SK). 

To  make  a  legal  verdict,  in  a  case  of  homi* 
cide,  the  jury  must  find  the  conclusion  of 
law  u^n  the  facts;  and  notwithstanding  it 
is  their  duty  to  receive  a  chaive  from  tho 
court,  still  the  conclusion  must  be  the  result 
of  their  own  conviction  and  nnderstandhoig. 
Keener  v.  StaU,  63  D.  269. 

183.  The  dut;|^  of  the  oourt  as  to  In- 
structioxis.  — It  is  the  right  and  duty  of  a 
judge  sitting  in  a  oriminal  trial  to  instmot 
the  jury  as  to  the  law,  if  he  think  it  proper 
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to  lo  inttmct  them,  and  there  is  no  law  pre- 
■cribing  any  particular  time  at  which  audi 
instractions  shall  be  given.  OufcUldn  v.  ConLt 
as  D.  264. 

In  charging  the  Jnry,  the  charge,  — a. 
Shoold  be  limited  to  a  full  explanation  of 
tile  law  of  the  case;  &  Allirrelevant  matter 
found  in  tho  pleadinn  evidence,  or  argu- 
ments of  counsel  sbomd  be  stricken  out;  e. 
The  eyidenoe  for  the  prosecution  and  defense 
should  be  dearly  summed  up;  tL  All  strong 
expressions  as  to  the  ^ilt  of  the  accused 
should  be  carefully,  avoided.  State  v.  Chaw 
tfZcr,  62  D.  599. 

Jud^e,  in  charging  jury,  may  call  their 
attention  to  evidence  of  a  particular  fact  or 
busts,  if  controverted,  for  the  purpose  of 
directing  them  to  the  rules  of  law  that  must 
govern  them  in  arriving  at  the  truth,  and  if 
onoontroverted,  for  the  application  of  the 
law  to  the  fact.  All  that  is  required  of  the 
Judge  is,  that  he  should  neither  decide  nor 
endeavor  to  influence  the  jury  in  their  de- 
cision tA  the  facts,  Jones  v.  State,  62  D. 
650. 

It  is  the  duty  of  the  Jud^e  to  declare  what 
the  law  is,  with  its  exceptions  and  qualifica- 
tions, and  then  state  hypothetically  that  if 
eertain  facts  which  constitute  the  offense  are 
proved  to  their  satisfaction  they  will  find 
the  defendant  guilty,  otherwise  they  will 
acquit  him.     Keener  v.  State,  63  D.  269.         i 

The  court  may  present  facts  in  his  charge, 
but  must  inform  the  jary  l^at  they  are  the 
exclusive  judges  of  all  questions  of  fact. 
Home  V.  State,  81  D.  499. 

A  defendant  in  a  criminal  prosecution  is 
entitled  to  have  propositions  of  law  governing 
his  case  plainly  stated  to  the  jury,  in  such  a 
manner  as  to  enable  them  to  comprehend  the 

frinciples  involved.  Laneaeter  v.  State,  91 
K288. 

The  jury  should  be  distinctly  instructed, 
where  an  indictment  charges  different  of- 
fenses, as  to  the  effect  of  a  general  verdict 
of  guilty,  and  that  they  may  convict  on 
either  count;  and  it  is  more  satisfactory  that 
they  should  do  this.  State  v.  Nelson,  94  D. 
130. 

The  jury  should  be  instructed  to  pass  on 
the  case  of  one  or  more  of  several  defendants 
who  are  jointly  indicted  and  put  on  trial 
together,  before  the  other  defendant  or  de- 
fendants have  opened  their  defense,  so  that 
the  latter  may  not  be  deprived  of  the  evi- 
dence of  co-defendants  who  are  not  inculpated 
by  the  evidence  of  the  state,  where  there  is 
little  or  no  evidence  against  such  defendants, 
and  they  are  willing  to  be  tried  on  the  evi- 
dence of  the  prosecution.  Jones  v.  State,  62 
D.  650. 

In  criminal  trials  against  two  or  more  de- 
fendants, the  judge  luis  the  right  in  his  dis- 
eretion  to  separate  the  evidence  bearing  upon 
the  case  of  each,  and  to  instruct  the  jury 
as  to  what  is  competent  against  one,  and  in- 


competent against  another.    State  v.  CoUms 
16  R.  771. 

184.  What  instructionfl  are  proper 
—  A  judge's  observation  in  his  charge,  that 
a  witness  s  testimony  differs  materiaUy  from 
a  statement  which  he  id  said  to  have  made 
out  of  court,  such  being  the  fact,  is  noq 
error.     People  v.  Oenung,  25  D.  694. 

The  oonstitutional  provision  that  e  judge 
may  *' state  the  evidence  and  charge  the 
law  "  authorixes  him  to  charge  the  law  upon 
the  evidenoa  so  stated.  Conner  v.  State,  26 
D.  217. 

The  jury  may  be  instructed  that  a  principle 
of  law  insisi/od  upon  by  counsel  is  inappli- 
cable, in  view  of  the  evidence  in  the  case.  lb. 

The  court  may  instruct  the  jury  in  a  crimi- 
nal case,  on  any  question  of  law,  whenever, 
in  the  court's  opinion,  justioe  requires  it. 
Blunt  V.  Com.,  26  D.  341. 

An  instruction  to  the  jury  that  they  should 
believe  one  credible  witness,  when  based 
upon  a  hj^thetical  case,  and  concluding, 
"Tet  it  is  possible  the  witness  might  be 
mistaken  or  perjured,"  is  not  error.  State  v. 
Baah,  66  D.  420. 

An  instruction  to  the  Jury  that  they  must 
take  all  circumstances  together,  and  not 
separately,  is  not  error,  as  all  that  is  meant 
by  such  instruction  is,  that  they  must  draw 
their  conclusions  from  the  whde  of  the  cir- 
cumstances, and  pronounce  their  verdict  as 
that  conclusion  shduld  direct.     lb. 

The  court  may  charge  the  jury  that  they 
may  find  a  verdict  of  guilty  on  the  first 
count  of  an  indictment,  inasmuch  as  the  sec- 
ond is  defective.  Roberta  v.  Stale,  68  D.  528. 

An  instruction  is  not  erroneous  because  it 
contains  words  of  genenU  signification  ca- 
pable of  a  meaning  rendering  we  instruction 
erroneous,  when  from  the  evidence  it  appears 
that  the  jury  could  not  have  been  inisled 
thereby.     BeloU  v.  Staie^  72  D.  163. 

Instructions  should,  generally,  be  hypo- 
thetical in  form,  and  not  assign  a  conclusive 
effect  to  circumstances,  or  assume  that  they 
are  proved.  Circumstances,  generally,  are 
not  conclusive,  but  even  where  they  are  so, 
it  should  be  left  to  the  jury  to  determine 
whether  those  circumstances  are  established. 
People  V.  Levieon,  76  D.  505. 

In  instructing  the  jury,  it  is  proper  for 
the  court  to  direct  them  to  determine  the 
case  by  the  evidence,  and  to  disregard  all 
other  considerations.  Monday  v.  State,  79 
D.  314. 

An  instruction  is  not  erroneous,  where 
there  is  any  evidence  tending  to  prove  facts 
upon  which  it  is  based,  and  it  correctly 
states  the  law  applicable  to  such  evidence, 
Breeee  v.  State,  80  D.  340. 

The  court  may  state  testimony  and  declare 
the  law  although  it  is  erroneous  to  charge  in 
respect  to  matters  of  fact.  People  v.  Ring, 
87  D.  95. 

On  the  trial  of  an  indictment  against  a 
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wife  for  being  a  eomnKMi  teller  of  intoxioaft- 
ing  liqaon,  the  jndffe  eharged  the  jury 
*'that  the  faot  that  cwfendaat  did  not  ge 
vpoa  the  stand  to  testify  was  a  proper  mat- 
ter to  be  taken  into  oonaideration  in  aetermin- 
ing  tiie  question  of  her  gnilt  of  innooenoe." 
Beld,  oorreet    State  v.  Ckaw8,  8  R.  422. 

185.  What  instructloiLi  f  im- 
projMT.  — To  instruct  a  jury  on  matters 
not  in  evidenoe  is  error.  State  r.  ffiidretk, 
51  D.  309. 

Instmoting  a  jnry  that  a  witness  nrobably 
desires  to  avoid  farther  examination  oecanse^ 
after  his  examination,  he  leaves  the  court, 
and,  as  appears  by  return  to  an  attachment 
against  him,  cannot  c^sain  be  found,  is  error. 
CwtghUn  V.  PetypU,  68  D.  541. 

Only  such  instructions  should  be  given  as 
are  based  on  legitimate  evidence  in  the  case; 
and  it  is  error  to  give  irrelevant  instructions, 
though  they  state  correctly  abstract  prin- 
eiples  of  law,  if  they  are  calculated  to  mis- 
lead the  jnry.    /&. 

It  is  errw  to  instruct  a  jury  that  "evi- 
dence which  tends  to  eetablish  the  defend- 
ant's guilt  also  tends,  in  an  equal  degree,  to 
prove  that  he  was  present  at  the  time  and 
place  when  and  where  the  deed  was  com- 
mitted; and  if  be  seeks  to  prove  an  alibU  he 
must  do  it  by  evidence  which  outweighs  that 
given  for  the  state  tending  to  fix  his  pres- 
ence at  the  time  and  place  of  tlie  crime. '  If 
evidence  on  behalf  of  a  prisoner  raises  a  rea- 
sonable doubt  of  his  guilt,  he  must  be  ac- 
quitted, and  this  doubt  may  arise  from  the 
whole  evidence  in  the  case;  aud  the  rule  is 
no  different  where  the  defendant  sets  up  an 
alibi  than  it  is  where  other  affimative  matter 
IS  relied  on.     French  v.  State,  74  D.  229. 

A  charge  which  presents  facts  or  suggests 
a  condnsion  from  facts,  without  informing 
the  jury  that  they  are  the  exclusive  judges 
of  such  tacts,  is  erroneous.  Hoi-ne  v.  State^ 
81  D.  499. 

It  was  essential  to  establish  the  identity 
of  certain  notes  found  where  the  prisoner 
was  said  to  have  concealed  them  with  the 
ones  charged  to  have  been  stolen.  The 
court  in  its  charge  said  that  "  one  twenty- 
dollur  note  was  positively  identified.**  HM^ 
error,  as  the  question  of  identity,  no  mat- 
ter what  the  evideuce,  was  for  the  jury.  Hill 
V.  State^  86  D.  736. 

Where  the  prisoner  has  testified  to  material 
matters  in  his  own  behalf,  it  is  error  for  the 
Judge  to  instruct  the  jury  that  *'  one  inter- 
ested will  not  usually  be  as  honest  and  can- 
did as  one  not  so.*^  VeaUh  v.  State^  26  R. 
44. 

The  burden  of  proof  remains  upon  the 
state  throughout  the  trial  to  establish  the 

Suilt  of  the  prisoner  bejrond  a  reasonable 
oubt  upon  the  whole  evidence;  and  an  in- 
struction that  if  defendant  killed  deceased, 
he  is  presumed  guilty  of  murder,  in  the  ab- 
sence of  proof  to  the  contrary,  and  that  it 


devolves  upon  him  to  show  a  mitigatioii  or 
justification,  la  enoneoiu.  State  y.  Wimgtk 
27  R.  829. 

It  is  error  to  eharga  that  reasonable  doubt 
of  guilt  means  doubt  soggested  by  or  arising 
out  of  the  proof  made^  and  that  in  consia^ 
ering  the  evidenea  and  arriving  at  a  vwdiot^ 
**  what  is  ealled  common  sense  is  perhaps  tiM 
^ror*s  best  guide."  Demmwre  v.  StaU^  8S 
R.  96. 

After  instmoting  a  jnry  that  they  are 
jndges  of  the  law  as  well  as  the  facts,  it  is 
error  to  instruct  them  that  "  common  sense  " 
is  their  best  guide,  without  Umiting  its  ap* 
plication  to  the  valne  and  weight  of  evi- 
dence.    Wri^  V.  State,  86  R.  212. 

186.  BxpraMions  of  opinion.*  — Aa 
instruction  to  the  jury  "  that  it  was  com* 
potent  for  them  to  look  to  circumstantial 
testimony,  as,  for  instance,  the  acts  and 
eondnet  of  aoeosed,  to  ascertain  his  guilty 
snob  as  his  abeoonding  and  ooncealing  him- 
self Im  the  pnrpoee  of  escaping  the  laws^  or 
his  being  possessed  of  or  using  la^e  sums  of 
money  which  he  could  not  honestly  account 
for,**  does  not  amount  to  an  expression  of 
opinion  as  to  the  guilt  or  innocence  of  tho 
accused.    BtiUoek  v.  State^  54  D.  369. 

Any  expression  of  opinion  by  a  trial  judge 
as  to  whether  a  fact  in  issue  is  or  is  not  suf* 
ficiently  proved  is  error,  which  error  is  not 
cured  by  announcing  in  his  charge  the  jury's 
indepnendency  of  him  in  all  matters  of  fact 
pertaining  to  the  issue.  SuUe  v.  Dick.  86  D. 
439. 

The  weight  of  evidence  under  the  Califor- 
nia constitution  is  left  entirely  to  the  jnry, 
and  the  court  is  not  allowed  to  express  aa 
opinion  in  relation  thereto^  al^ongh  it  may 
state  what  facts  are  in  evidence  and  what 
are  not.     People  v.  King,  87  D.  95. 

1 87.  Kecessit^  of  prayer  for  instruo- 
tions. —  An  omission  of  a  judge  to  charge 
the  jury  on  a  psrticular  point  must  be 
brought  to  his  attention  before  they  have  re- 
turned their  verdict;  and  if  he  is  not  reminded 
of  the  omission  until  after  the  verdict,  it  is 
not  error  for  him  then  to  refuse  to  charge  on 
such  point.     Stale  v.  Catlin,  23  D.  230. 

188.  What  requests  to  charge  should 
be  granted. — Where  the  general  cood  char- 
acter of  the  accused  as  a  peaceable  man  is 
proved,  the  following  is  a  correct  charge,  to 
wit:  "If  the  prisoner  be  proved  of  good 
character  as  a  man  of  peace,  the  law  says 
that  such  good  character  may  be  sufficient 
to  create  or  generate  a  reasonable  doubt  of 
his  guilt,  althoueh  no  such  doubt  would 
have  existed  but  for  such  good  character**; 
and  if  asked  in  writing,  it  is  error  to  refuse 
it     FitUh  v.  State,  1 1  R.  771. 

189.  What  may  be  properly  reftised. 
—  Abstract  instructions  which  there  is  no 

*  loB'nicrions  to  jury,  proper  subjects  of,  and  Is 
what  extent  judue  may  comment  on  evidenosL 
feeenote,72D.  6;8^WSt 
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eridenoe  to  tapport  need  not  be  gitren.  StaU 
▼.  Ragari,  39  D.  628;  Peqpjs  ▼.  Cwmkufham^ 
43  D.  700;  Mclkadd  t.  ^to^  47  D.  03. 

It  it  no  error  to  refue  an  inetmotion  uk* 
ing  the  oonrt  to  oomment  npon  facts  in  proo( 
or  to  direot  the  minds  ox  the  jury  to  snoh 
facts.    StaU  v.  ^omef,  57  D.  269. 

An  instmction  proper  in  itself  may  be  re- 
fused if  interwoven  with  anotiier  instmotion 
improper  to  be  given.    Andrt  ▼•  StaU^  68  IX 

TTbe  eonrt  properly  refused  to  oharge  the 
Jory  that  **  defendant  is  entitled  to  the  bene- 
fit of  every  reasonable  donbt  npon  every 
material  fact  involved  in  the  case,"  and 
properly  instmoted  the  inry  instead,  that 
*'the  defendant  is  entitled  to  the  benefit  of 
•veiy  reasonable  donbt  of  his  gnilt,  remain- 
ing in  the  minds  of  the  jury,  after  canvass- 
ing the  whole  of  the  testimony  in  the  ease." 
Wim  V.  Suae,  85  D.  595. 

It  is  not  error  to  refuse  to  g|ive  instruo- 
taons  which  have  already  been  eiven  in  sub- 
stance.    People  V.  jDn^,  87  D.  95. 

An  instruction  which  has  a  teodenoy  to 
mislead  the  jury  should  not  be  given.  StaU 
▼.  Bmltam,  92  D.  417. 

190.  Duty  of  the  court  in  granting 
or  refadn^.  —  An  instruction  should  not 
be  refused  because  the  request  was  not 
handed  in  before  argument,  according  to  a 
rule  of  court.  Such  a  rule  ought  to  Im  re- 
garded as  binding  by  counsel,  but  cannot  be 
laid  down  as  an  unbending  rule  of  law,  since 
the  necessitv  for  a  request  to  oharge  may 
arise  from  what  has  already  been  charged  by 
the  judge.     People  v.  OarbuU,  97  D.  162. 

191.  Oorrecting  instructions.  —  An 
errooeous  instmction  is  not  cured  by  after- 
wards embodying  in  the  charge  the  true  rule 
of  law  applicable  to  the  pomt.  Home  v. 
StaU,  81  D.  499. 

199.  Further  instructions.  —  A  ver- 
dict will  not  be  set  aside  where  a  court,  in 
response  to  an  inquiry  propounded  by  a  jury, 
correctly  states  the  law.  Perkhu  v.  Com., 
56  D.  123. 

The  court  has  a  right  to  give  to  the  jury 
further  or  explanatory  charges,  in  a  case 
where  counsel  have  voluntarily  absented 
themselves  from  the  court-room,  if  the  pris- 
ouer  be  present     CoUins  v.  State,  73  D.  426. 

After  a  jurv  had  retired  to  consider  of 
their  verdict  tne  court  sent  to  them,  in  an- 
swer to  their  request,  an  instruction  in  writ- 
ing, and  also  a  copy  of  the  statute,  without 
the  knowledge  of  counsel  on  either  side. 
held,  error.     StaU  v.  Patterson,  12  R.  200. 

10.   BetiremetU  and  Deliberation  qf  the  Jury, 

193.  Custody  of  the  Jiury.*  — The  ju- 
rors in  a  criminal  case  should  not  be  per- 
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*RaIe  that  Jury  must  be  kept  together, 
note.  43  D.  76^. 
Separation  of  jury  in  criminal  trials,  see  note. 


mitted  to  go  at  Uurge  after  they  are  sworn 
nntU  they  are  finally  diseharged.  Nomaqm 
▼.  PeopU,  12  D.  167. 

The  jury  may  be  psnnitted  te  separata^ 
even  in  a  capital  ease,  where  the  trial  has  to 
be  adjourned  from  day  to  day.  8UU  ▼.  M^ 
Kee,  21  D.  499. 

The  court  may  permit  the  jnnr  to  separate 
during  the  progress  of  the  trial,  and  oefore 
verdict     Davu  v.  State,  45  D.  659. 

IM.  Oath  to  officer  in  charge.  —  A 
sheriff  need  not  be  specially  sworn  npon 
taking  charge  of  the  jury  when  they  retire 
to  consider  of  their  verdict.  DavU  t.  Aaf& 
45  D.  559. 

196.  Taking  out  exhibits.^ A  box 
found  in  possession  of  a  prisoner  aoonsed  of 
theft,  ana  clatmsMi  to  have  a  certain  relation 
to  the  theft,  which,  on  examining  it  before 
the  jury,  is  found  to  contain  a  secret  place 
in  the  lid  in  which  are  certain  bank  bills  sup- 
posed to  be  oonnterfeit,  may  be  delivered  to 
the  jury  as  it  is,  and  be  by  them  taken  to 
the  jury-room.     StaU  v.  Stebfnns,  79  D.  223. 

196.  deliberation  of  the  Jury.  —  A 
jnry  need  not  give  the  same  weight  to  the 
different  parts  of  the  confession  of  a  pris- 
oner, andi  may  even  totally  disregard  that 
part  of  the  confession  which  is  favorable  to 
the  prisoner,  if  it  is  contrary  to  the  experi« 
ence  of  mankind,  or  is  contradicted  by 
other  evidence  stronger  than  itself.  Bower 
V.  State,  32  D.  825. 

1 97.  Doctrine  of  "  reasonable  doubt. " 
—  The  guilt  of  accused  mnst  be  fnlly  proved 
beyond  a  reasonable  doubt,  and  no  preponder* 
ance  of  evidence,  however  great,  will  suffice. 
Billard  v.  State,  94  D.  317;  Hipp  v.  StaU,  33 
D.  463;  Sumner  v.  StaU,  36  D.  561;  MitdieU 
V.  StaU,  68  D.  493;  but  it  is  not  requisite 
that  the  jury  should  believes  particular  wit- 
ness beyond  all  reasonable  doubt.  State  v. 
SmUh,  54  D.  578. 

If  it  is  uncertain  which  one  of  two  or  more 
persons  is  the  guilty  party,  all  must  be  ao- 
quitted,  although  it  may  be  positively  ptovml 
tnat  some  one  of  them  committed  the  crime. 
Campfjell  v.  People,  61  D.  49. 

Reasonable  doubt,  to  warrant  acquittal  in 
a  criminal  case,  is  not  a  mere  possible  doubt, 
but  is  such  a  doubt  as,  after  the  entire  com- 
parison and  consideration  o'  all  the  evi- 
dence, leaves  the  minds  of  the  jurors  in  such 
a  Condition  that  they  cannot  say  they  feel  an 
abiding  conviction,  to  a  moral  certainty,  o^ 
the  truth  of  the  charge.  Cam.  v.  Web8t€r, 
52  D.  711. 

Such  a  doubt  should  be  actual  and  sub- 
stantial, not  mere  possibility  or  speculation. 
It  is  that  state  of  the  case  which,  after  the 
entire  comparison  and  cousideration  of  all 
the  evidence,  leaves  the  minds  of  the  jurors 
in  that  condition  that  they  cannot  say  thac 
they  feel  an  abiding  conviction,  to  a  moral 
certainty,  of  the  charge.  BiUard  v.  State, 
94  D.  317. 
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CireoimtMitifcl  •▼idenoe  need  not  be  ao 
eondttUTe  m  to  ozoliido  oreiy  poaubilitj  of 
the  def e&daafa  innoooiioe,  in  oroer  to  justify 
hie  oonTiction.  If  tlie  jury,  from  the  ovi* 
denoe,  ere  eatiafied  of  the  defendant'a  guilt 
beyond  any  reasonable  doubts  thev  may  con- 
vict him,  uthoagh  there  is  no  endenoe  prov- 
ing or  tending  to  prove  it  impossible  for 
mother  person  to  have  committed  the  orime. 
Findley  v.  State,  86  D.  557. 

Defendant'a  failure  to  disprove  some  of 
ttie  circumstances  proved  against  him  in  a 
criminal  case  should  have  no  weight  with 
the  jury,  if,  from  all  the  circumstances 
proved,  they  are  not  satisfied  of  his  guilt 
beyond  a  reasonable  doubt    IIk 

11.  The  VerdieL 

198.  Beception  of  the  ▼erdlct,  gen- 
erally. —  The  jury  must  be  present  when 
their  verdict  is  delivered  in  court,  in  order 
that  the  prisoner  may  have  them  polled,  and 
the  verdict  is  not  final  until  pronounced  and 
recorded.    Nmnaque  v.  People,  12  D.  167.  • 

The  jury  returned  their  written  verdict  to 
the  derk,  during  a  recess,  without  oonsent 
of  the  parties.  They  then  separated  for  half 
an  hour,  discussing  the  veroict  with  many 
meanwhile.  Being  recalled  by  the  court, 
and  aaked  if  they  had  agreed,  they  answered 
that  they  had,  and  they  then  handed  the 
verdict  to  the  court.  Heldf  no  error.  Jomm 
V.  Siate,  30  R.  496. 

199.  in  absence  of  accneed.  — 

An  accused  has  a  right  to  be  present  when  the 
verdict  is  returned,  that  he  may  have  an  op- 
portunity to  poll  the  jury  if  be  so  desires. 
SiaU  V.  Bughee,  36  B.  411. 

It  is  error  to  receive  a  verdict  in  a  crim- 
inal case  in  the  absence  of  the  prisoner. 
Temj)le  v.  Com.,  29  R.  442.  This  principle 
apphes  where  the  prisoner  is  out  on  mil,  the 
law  not  regarding  the  cause  of  his  absence, 
as  whether  he  is  away  voluntarily  or  againat 
his  wilL    Sneed  v.  State,  41  D.  102. 

A  verdict  may  be  received  in  the  absence 
of  the  accused,  where,  being  on  bail,  he  ab- 
Bconds  pending  his  triaL  I'iylU  v.  State,  28 
D.626. 

Receiving  a  verdict  in  the  abaenoe  of  a 
prisoner  does  not  entitle  him  to  a  discharge. 
StaU  V.  ffuff/iee,  36  D.  411. 
^  The  verdict  of  a  jury  may  be  received  in 
presence  of  the  prisoner,  idthongh  in  the 
absence  of  and  without  notice  to  his  ooun- 
seL     SutcUffe  v.  State,  51  D.  469. 

A  verdict  mav  be  rendered  and  judgment 
pronounced  in  defendcmt's  absence  m  a  erim- 
mal  prosecution  for  a  slight  or  inferior  mis- 
demeanor, such  as  gaming.  Warren  v.  State, 
68  D.  214. 

A  defendant  waives  his  riffht  to  be  present 
at  rendition  of  a  verdict  of  felony  against 
him,  if  he  is  not  in  custody  so  aa  to  be  de- 
prived of  the  power  to  attend,  and  ia  volun- 
tarUy  absent    Piice  v.  State,  72  D.  196. 


Beportif  tee  Teli 

.  A  defendant  cannot  take  advantage  of  hie 
▼olnntary  absence  when  a  verdict  of  felony 
was  rendered  against  him,  if  be  waa  under 
reoogniBaee  of  bail  and  pieeent  at  the  oom- 
menoement  ot  the  trial,  for  thereafter  he 
was  in  the  custody  of  the  law,  and  tf  be 
afterwards  withdrew  from  the  court  or  ea- 
caped  ao  de  not  to  be  nreeent  at  the  return 
of  the  verdict,  it  is  by  his  own  unlawful  wet, 
of  which  he  can  take  no  advantage,    lb. 

Prisoner  may  voluntarily  absent  himself 
from  the  court-room  during  a  portion  €i  the 
progress  of  his  triaL  Consequently,  where 
the  jury  in  a  trial  for  felony  retnraed  and 
stated  that  they  had  agreed  u]^  a  verdict, 
but  had  not  reduced  it  to  writmg,  and  were 
sent  back  to  prepare  a  written  Terdid^  and 
where^  when  they  returned,  the  priaooer 
was  not  present,  and  the  jury  returned  their 
verdict,  were  polled  by  the  prisoner's  ooun* 
sel,  and  discharged  before  nis  rer<om,  the 
prisoner  will  not  l)e  given  a  new  trial,  unless 
he  show  that  his  absence  waa  enforced.  Bitt 
T.  State,  86  D.  736. 

It  is  not  enough  to  show  that  an  accused 
was  absent  from  the  court-room  during  the 
rendition  of  the  verdict  in  his  case.  The 
burden  is  on  him  to  show  error,  and  he 
should  make  it  appear  that  he  waa  deprived 
of  the  right  to  be  preaent^  not  merely  that 
he  was  not  present.    Ibk 

After  the  jury  have  dispersed,  with  tlie 
prisoner's  conaent,  leaving  the  verdict  with 
the  foreman,  to  be  returned  by  him  into 
court,  it  is  not  indispensable  that  the  pris- 
oner ahould  be  preaent  when  the  act  of  return 
takes  place  in  pursuance  of  the  consent;  and 
though  he  is  confined  in  jail  et  the  time^  the 
verdict  will  not,  on  that  account,  be  iUegaL 
SnUthv.  State,  2!!  B.  21&Z. 

The  verdict  of  a  jury  in  a  oriminal  caea 
may  be  received  in  the  absence  of  the  pri^ 
oner's  counsel,  the  prisoner  himself  being 
present    Bea/umont  v.  State,  28  R.  424. 

A  verdict  of  felonv  inadvertently  received 
in  the  absence  of  the  prisoner  is  void  and 
amounts  to  an  acouittal,  although  his  ooonsd 
were  present  ana  did  not  object;  and  the 
error  cannot  be  cured,  after  the  jury  have 
been  discharged,  by  immediately  reaesem- 
bling  the  jury,  examining  en  oath  those  who 
had  left  the  court-room,  and  again  receiving 
the  verdict  in  the  presence  of  the  prisoner. 
Cook  V.  State,  31  R.  31. 

The  prisoner  in  a  case  of  felony  not  capi- 
tal is  entitled  to  be  present  when  the  jury 
bring  in  their  verdict;  tlus  right  cannot  M 
waived  by  his  counsel;  but  a  verdict  in  hia 
absence,  the  reception  of  which  is  assented 
to  by  his  counsel,  does  not  entitle  him  to  a 
discharge,  but  only  to  a  new  triaL  State  v. 
Jenkme,  37  R.  648. 

A  bailed  prisoner  on  trial  for  larceny  vol- 
untarily left  the  court-room  during  the  de- 
liberation of  the  jurv,  and  on  the  coming  in 
of  the  jury,  being  called  and  not  appearing 


TRIAU  Vm,  11. 


JTor  Index  to  Vote*  tai 

A  Tordiot  of  guilty  was  received  and  senteiioo 
wae  praaonnoed  in  his  abeenoe.  Hdd^  no 
orror.    LfpuA  t.  Gom.,  S2  R.  44A. 

A  defendant  indieted  for  felony,  releaaed 
OB  bail  and  TvdnntarilT  abMBt  froin  the  trial, 
may  not  eomplain  of  the  reception  of  the 
▼oraiot  in  hie  abeenoe^  eapeciaUy  when  hie 
oonneel  ie  preeent  and  aniwen  for  him. 
Barton  y.  State,  44  R.  743. 

800.  PoUixig  the  Jur^.*— The  refoaal 
of  the  ooort  to  poll  the  jnry  is  error  for 
which  a  judgment  will  be  reversed.  Jamu 
w.  Staie,  SO  R.  496. 

The  consent  of  the  defendant  in  an  indict- 
ment to  the  Jury's  bringing  in  a  sealed  ver- 
dict is  no  waiver  of  his  nght  to  have  the 
Jury  polled.    Stewart  v.  Pe^ple^  9  R.  78. 

Aie  defendant  in  a  eriminal  case  has  no 
fiffht  to  JN>11  the  Jury.  StaU  v.  Ha^  36  R. 
BS.  This  is  a  means  which  the  court  some* 
timee  takes  lor  its  own  suidanoe,  but  when 
the  court  is  fully  satisfiea,  it  will  not  resort 
toit    StaUT.  AUen,  10 D.eSl. 

A  verdict  rendered  by  each  Juror  eepa- 
futely,  instead  of  by  the  whole  jointly^,  is 
valid,  as  where  the  lury,  after  consulting^ 
came  into  court  together  to  render  their  ver- 
dict lointly,  bat  on  the  instance  of  the  pris- 
oner s  counsel  were  polled,  and  each  was 
called  upon  to  say  for  himself  whether  he 
found  tne  prisoner  guilty  or  not  guilty. 
StaU  V.  /o&ft,  49  D.  396. 

901.  SnUlciency  of  the  Terdlct,  gen- 
enblly.  —  Where  the  jury  a^ee  as  to  one  or 
more  of  several  defendants  jointly  indicted, 
but  cannot  agree  as  to  the  rest,  and  are  dis- 
charged from  necessity,  their  verdict,  so  far 
as  agreed  on,  must  be  received.  Com,  v. 
Cbol^  9  D.  466. 

The  verdict  of  the  jury,  *<  We  find  the  de- 
lendMit  guilty  of  murder,"  written  on  the 
envelope  of  the  indictment,  on  which  no  part 
ef  the  indictment  is  written,  but  which  is 
Indorsed  with  the  title  of  the  case,  the  find- 
in|(  of  the  grand  jury,  and  the  names  of  the 
witnesses,  and  where  there  is  no  question 
nnsed,  but  that  as  a  matter  of  fact,  the  find- 
ing of  the  jury  refers  to  the  indictment 
under  which  the  prisoner  was  tried,  will  be 
held  to  be  of  sufficient  certainty  as  toper- 
ocQ  and  offense.  Slate  v.  Fergueon,  27  D. 
412. 

The  Jury  should  render  their  verdict  of 
guilty  or  not  guilty  orally,  in  open  court, 
and  a  record  should  be  made  thereof.  An 
improper  written  verdict  attempted  to  be 
made  should  be  rejected  by  the  court.  JJord 
V.  State,  41  D.  729. 

A  verdict  of  "guilty  of  murder  in  the  fist 
degree  **  is  invalid.  Wooldridge  v.  State,  44 
R.706. 

A  verdict  may  be  returned  for  manslaugh- 
ter, and  a  valid  judgment  rendered  upon 
wouAl  verdicti  under  an  indictment  charging 
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the  prisoner  with  murder  in  the  first  degreib 
Suicide  V.  State,  61  D.  469. 

On  the  trial  of  an  indictment  for  murder^ 
the  Jury  returned  a  verdict  finding  "the 
prisoner  guilty  ef  mansUugbter."  By  stat- 
ute, there  were  two  degrees  of  manslaughter. 
HM,  that  the  prisoner  was  properly  sen- 
tenced as  on  a  oonviction  of  the  higher  de* 
gree.     Wekk  v.  State,  16  R.  B9a 

Upon  the  trial  of  an  indictment  for  mur- 
der not  charging  anj  particular  degree^  the 
jury  returned  a  verdict  of  '*  guilty, '^specify* 
mg  no  degree.  The  statute  divided  murder 
into  two  demee,  EM,  that  the  venMel 
was  bad,  and  that  no  Judgment  could  be 
rendered  on  it.    Hogam  ▼.  State^  11  R.  676. 

Upon  the  trial  of  an  indictment  for  mur> 
der,  the  Jury  returned  a  verdiet  of  guilty^ 
without  specifying  the  degree.  The  statute 
divided  murder  into  two  degrees,  and  pro- 
vided that  the  Jury  should  specify  the  de- 
gree. HtUL,  1.  That  the  verdict  was  bed. 
and  that  no  jud^ent  could  be  rendered  en 
it;  2.  That  it  bemff  within  the  power  of  the 
defendant  to  have  had  the  verdiet  eonrected 
when  rendered,  he  is  eonsidered  aa  consent- 
ing to  it,  and  as  waiving  objection  to  being 
tried  before  another  jury.  State  v.  J2oeer» 
21  R.  746. 

909.  General  Terdict. — On  an  hifonna- 
tion  containing  several  counts,  setting  forth 
one  offense  in  different  forms,  evidence  was 
offered  in  support  of  one  count  only,  and  the 
jnry  gave  a  general  verdict  of  guilty.  Tbf 
verdict  was  held  good.  StaU  v.  Sniiih,  6  D. 
132. 

A  general  verdiet  of  "guilty**  upon  an 
indictment  containing  two  counts,  one  for 
stealing  a  horse,  and  the  other  for  receiving 
a  horse,  knowing  the  same  to  have  been 
stolen,  is  error,  and  entitles  the  prisoner  to  a 
venire  de  novo.    StaU  v.  Johnson,  22  R.  66^ 

Upon  a  general  verdict  of  guilty,  jud4 
ment  may  l>e  given  upon  any  one  or  all  <k 
several  felonies  of  the  same  degree,  included 
in  the  indictment,  as  they  may  have  been 
supported  by  proof.  StaU  v.  Crank,  23  D. 
117. 

Verdict  ef  '* guilty  on  the  first  count"  of 
an  indictment  is  a  general,  not  a  special, 
verdict     Boberte  v.  State,  68  D.  628. 

203.  Special  rerdict. — A  special  ver- 
dict which  states  the  felonious  taking  in  one 
state,  and  the  taking  continued  into  another, 
cannot  be  supported  as  a  felonious  taking  in 
the  latter.     StaU  v.  Brown,  1  D.  648. 

A  special  verdict  finding  a  defendant  guilty 
of  the  offense  charged  in  the  indictment,  but 
not  finding  him  guilty  in  the  county  where 
the  offense  is  alleged  to  have  been  commit* 
ted,  is  insufficient.     Com,  v.  Call,  82  D.  284. 

Such  a  verdict  does  not  amount  to  an  ac- 
quittal, but  the  accused  is  entitled  to  a  new 
triaL     Ih, 

A  jnry  have  the  right  to  find  a  special  ver- 
dict, by  which  the  facts  are  put  en  the  rec- 
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eord,  and  the  Law  is  submitted  to  the  jadgea. 
Cam,  Y,  ChcUhamSj  88  D.  539. 

A  special  rerdiot  ia  tuffioient^  if  it  finda 
all  the  substantial  requisites  of  the  charge, 
without  following  the  technical  language 
used  in  the  indictment;  and  it  is  not  neces* 
sary  that*  after  stating  the  facts,  they 
should  draw  any  legal  conclusions.     lb. 

A  statute  provided  that  when  the  defense 
of  insanity  was  set  up  upon  the  trial  of  an 
indictment  for  murder,  eta,  the  jury  should 
ind  specially  whether  the  defendant  was  in- 
sane when  tne  alleged  crime  i^*as  oommitted, 
and  that  if  they  acquitted  on  that  ground, 
the  Terdict  should  so  state;  that  thereupon 
the  oourt  should  sentence  the  defendant  to 
confinement  in  the  insane  hospital  until  such 
time  as  the  goTomor  should  diseharee  him; 
that  such  discbarge  should  be  granted  when- 
eyer  the  prisoa  inspectors  should  summon 
certain  officers  named  to  examine  the  de- 
fendant, and  they  should  certify  to  the  gov- 
emor  that  he  was  no  longer  insane.  Neldt 
that  the  jury  had  the  constitutional  right  to 

§iye  a  general  rerdict^  hut  that  a  speciu  vov 
iot  was  not  nnanthorised*     Unie^ioood  w* 
Peapk,  20  R.  633. 

204.  Sealedverdict.— In  a  case  of  fel- 
ony, the  jnry,  by  their  foreman,  sealed  their 
verdict  of  guilty,  using  a  printed  blank  form 
for  the  purpose,  ana  intrusted  it  to  their 
foreman,  and  separated  overnight.  The 
sealing  of  the  verdict  and  the  separation  were 
by  permission  of  the  courts  without  th6  knowl- 
edge of  the  defendant  or  his  counseL  The 
next  morning  the  jury  assembled  in  courts 
and  the  prisoner  being  presenti  the  clerk 
asked  if  the  jury  had  agreed,  and  the  fore- 
man answered  that  they  had,  and  without 
saying  more,  handed  the  sealed  verdict  to 
the  clerk,  who  opened  and  read  it  to  the 
jury,  and  thereupon  told  them  to  barken  to 
their  verdict,  as  the  court  had  recorded  it. 
ffeldf  irregular;  the  verdict  most  be  pro- 
nounced by  the  foreman  in  open  conrL  the 
effect  of  the  sealed  verdict  being  simply  to 
preclude  the  idea  of  influence  duAig  separa- 
tion.   Com,  V.  Tobm,  28  R.  220. 

905.  OomproiiuBe  Tvrdict  ^  What 
dees  not  constitote  a  compromise  verdiot^  sac 
Monroe  v.  SiaU,  76  D.  68. 

It  is  no  objection  In  law  to  the  verdict 
that  a  juror  in  a  capital  ease  at  first  was  not 
for  conviction,  but  finding  a  majority  was 
against  him,  after  deliberation  with  them, 
united  publicly  and  of  his  own  accord  in  tibe 
▼erdiot    State  v.  Godwin,  44  D.  42. 

A  Jnr]^,  having  agreed  upon  a  verdict  of 
murder  in  the  second  degree,  but  disagree- 
ing as  to  the  term  of  imprisonment  to  be 
imposed,  agreed  that  each  member  should 
mark  a  number  not  more  than  fift^  nor  less 
than  five^  and  that  tho  aggregate  divided  by 
twelve  should  stand  as  the  number  of  years 
of  imprisonment  HeU,  arm.  IFcmI  ▼• 
SiaU,  44  a.  70L 
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306.  Amending  and  correcting  ths 
verdict.  — A  verdict  of  ''guilty  on  the  firsi 
account "  may  be  corrected  with  resoect  to 
the  orthography  of  the  word  "ooont,  by  an 
erasure,  under  the  direction  of  tho  court,  ol 
the  ayllable  "ac"  £oberU  v.  Siaie^  68  Jk 
628. 

d07.  Interpreting  the  werdict— A 
and  B  being  indicted  for  a  conspiracy  to  ds« 
fraud  C,  the  jury  found  a  verdict  that  there 
was  an  agreement  between  A  and  B  to  ob« 
tain  money  from  C^  but  with  intent  to  return 
it  again;  this  was  held  not  to  be  n  verdict  ol 
acquittel,  or  a  verdict  on  which  any  Juds* 
ment  could  be  given*  Ftoph  r.  OlooU,  1  D, 
168. 

A  general  Tcrdld  of  foSiij  Is  vnderstood 
to  find  a  higher  offense,  if  there  is  testimony 
to  support  it;  and  such  verdict  is  not  ground 
for  a  new  trial    Stale  v.  NeUon,  94  D.  190. 

208.  A— eiiment  of  punishment  bjr 
Jury.  —  A  verdict  against  a  defendant  in 
manslaughter,  must  tix  the  punishment 
Dia$  V.  State,  89  D.  448. 

The  court  will  not  revise  or  eontrol  the 
disoretion  of  a  jury  in  fixing  tiie  duration  ol 
punishment    Me  Wfdrfe  C<ue,  46  D.  198. 

A  verdict  finding  prisoner  "  guilty  el  mar* 
der  in  first  degree,  and  ]>enitentiary  for  life^** 
is  sufficient  to  sustain  his  conviction  and  sen- 
tence accordingly.    Ifolee  v*  State,  62  D.  711* 

12.  Arrest  <^  Judgment, 

900.  Grounds  for  tlie  motion,  g«a. 
•rally. «— Upon  an  indictment  for  forsin^  a 
check  upon  the  Bank  of  Virginia^  and  obtam* 
ing  a  note  of  the  said  bank  therefor,  vnder  a 
statote  passed  before  the  bank  was  estab> 
iished,  and  a  verdict  of  guilty,  -»  hM  that 
judgment  must  be  arrested.  Cboi»  ▼•  Swkt' 
ney,  6  D.  512. 

A  motion  in  arrest  of  Judgment  can  only 
be  made  on  account  of  some  intrinsic  defect 
apparent  on  the  face  el  the  record,  which 
would  render  the  judgment  in  the  case  snro* 
neons.    StaU  v.  Carver,  77  D.  276. 

SIO.  Insufficient  grounds.^ The IM 
that  a  juror,  during  the  trial  ol  a  prisoner 
for  murder,  asked  the  prosecuting  attorney, 
and  af tenntfds  the  court*  to  procure  tiie  i^ 
tendance  of  a  certain  witness  whose  evidence 
such  juror  believed  to  be  important  is  not 
a  sufficient  ground  for  airestmg  the  judg- 
ment pronounced  on  a  verdict  of  guilty  ren* 
dered  l>y  the  jury  of  which  he  was  a  member* 
StaU  V.  Watkme,  21  D.  712. 

The  ille^lity  of  a  grand  jury  which  pre- 
sented an  indictment  cannot  be  taken  ad- 
vantsge  of  on  motion  to  arrest  judgment; 
such  objection  must  be  dbaded  in  abate- 
ment.   State  V.  Cbrvsr,  77 1>.  276. 

ail.  Obdeotioiis  too  Into  aftar  tw- 
dict.  — A  statate  provided  that  before  any 
prisoner  is  tried  for  felony  in  a  superior 
court  he  shall  be  examined  before  an  imericr 
eonr^  unless  snch  examination  be  waived  by 
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his  consent  entered  of  record  in  sneh  supe- 
rior ooort.  H^dt  that  it  was  too  late  after 
the  verdict  and  judgment  in  the  superior 
ooart  for  a  prisoner  to  insist  that  sach  stat- 
ute had  not  been  complied  with.  StaU  ▼. 
Seewari,  23  K  623. 

Even  in  a  capital  caae,  if  the  conrt  permits 
the  jury  to  separate  before  snbnussion,  and 
the  defendant  does  not  object  until  after 
verdicti  the  objection  is  waived.  Menning 
V.  SiaU.  65  R.  75d. 

ISL  The  Sentence,  and  hote  Bn/oreed» 

212,  Power  and  duty  of  the  coturt. 
—A  court  mav  pass  sentence  without  hav- 
log  the  original  indictment  before  it,  and  if 
the  original  bo  stolen  from  the  files  its  place 
may  Im  supplied  by  a  copy,  like  any  other 
record  or  pleading.  Maiud  v.  State,  45  D. 
642. 

918.  Time  topasB — Delaying  or  eut- 
pending  sentence.  —  On  conviction  of 
maintaining  a  nuisance,  the  court  suspended 
sentence,  on  pavment  of  costs,  so  long  as  the 
defendant  shoald  abate  the  nuisance.  At  a 
snbsequent  term  the  oourt  imposed  sentence 
of  imprisonment  and  payment  of  costs,  heid, 
void.    State  v.  Addy,  39  R.  647. 

dl4.  Inquiry  as  to  whether  defSmd- 
ant  has  "anything  to  say,**  etc.*_ 
The  record  of  a  trial  for  a  capital  oflfense 
must  show  that  prisoner  was  present  when 
sentence  of  death  was  prononnood  npon  him» 
and  that  he  was  asked  whether  or  not  he 
had  anything  te  cay  why  such  sentence 
should  not  be  pronounced  npon  hiin.  Ban^ 
UUm  V.  Com.,  66  D.  486. 

It  is  error  not  to  ask  the  defendant,  la  a 
ease  of  felony,  why  sentence  should  not  bo 
psssod  npon  him,  and  that  this  was  done 
must  appear  from  the  judgment  entry.  Mnl* 
lea  ▼•  State,  6  R.  691. 

It  is  not  neceosaiy  that  a  prisoner  oon« 
victed  of  a  felony,  not  oapital,  should  bo  asked 
before  judgment  what  he  has  to  say  why 
sentence  should  not  bo  pronounced  against 
him.  StaU  v.  Taylor,  21  R.  661;  /oeci  v. 
State,  24  R.  668. 

The  record  of  a  oapital  conviction  failed 
to  show  thatk  before  sontonoc^  the  prisoner 
was  naked  if  he  had  anything  to  say  whv 
eentenoo  should  not  be  praaonnoed.  HM, 
that  the  sentence  shoald  oe  teversed,  and  the 
prisoner  remanded  for  raientsnosb  MeOm 
V.  Cam.,  21  R.  7. 

On  a  conviction  of  mnrder  it  is  error  to 
omit  to  ask  the  prisoner  if  he  has  anything 
to  say  why  judment  should  act  be  pro- 
nonnoedy  but  it  does  not  nooessttate  a  new 
trial,  but  only  rssentoace.  State  ▼•  Trcw- 
faN^47R.84a 

In  iOBteaoing  for  anrdsr,  H  soessi  II  Is 
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not  necessary  to  aak  the  prisoner  if  he  has 
anything  to  say  against  the  sentence.  Al 
all  events,  a  motion  in  arrest  of  judgment,  in 
which  the  omission  is  not  set  up  as  error,  is  a 
waiver  of  such  right.  State  v.  Hoyt,  36  R.  89. 

215.  Designating  time  of  imprison- 
ment.  — ^.  Where  a  person  was  sentenced  te 
imprisonment  in  the  state  prison  for  a  tena 
of  one  year,  to  commence  upon  the  ezpira> 
tion  of  another  term;  and  one  year  aiter« 
ward  the  first  judgment  and  sentence  were 
adjudged  void,  —  hetd,  on  ftabeaa  cot-pue,  that 
the  seutenoe  either  commenced  to  run  im* 
mediately  on  rendition,  and  had  expired,  or 
it  was  void  for  uncertaiutjr,  and  in  either 
case,  the  prisoner  was  entitled  to  his  dis- 
charge from  the  state  prison.  As  patrte 
Rof)erta,  16  R.  1. 

216.  Sentence  where  there  are  sev- 
eral counts  or  several  offenses.  —  An 
indictment  contained  two  counts.  The  fir«t 
charged  the  defendant  with  breaking  and 
entonng  a  storehouse;  the  second  charged 
him  with  stealing  the  goods.  He  was  found 
gniltv  under  both  counts,  and  the  judge  im- 
posed a  distinct  sentence  on  each  count. 
Held,  not  erroneous.  Cam,  v.  BirdnaU,  S  IL 
283. 

The  prisoner  was  tried  on  an  indictment 
ooutainmg  many  counts,  each  charging  a 
different  misdemeanor  of  the  same  kind. 
A  verdict  of  guilty,  on  twelve  counts,  was 
returned,  and  a  separate  sentence,  to  the 
full  extent  allowed  bv  law  fue  a  miodo- 
meanor  of  the  grade  imaiged,  was  imposed 
on.oach  count.  Held,  1.  That  the  sentence 
for  a  single  offense  was  good;  2.  That  the 
further  sentences  were  in  excess  of  the  ju« 
risdiction  of  the  conrt^  and  absolutely  void, 
and  not  merely  erroneous;  8.  That  the  pris- 
oner, siter  the  execution  of  one  sentence, 
was  entitled  to  disoharge  on  habeae  corpiis. 
People  Y.  Liecomb,  19  R.  211. 

217.  Cumulative  and  alternative 
sentences.  —  If  a  person  Is  convicted  at 
the  same  term  of  court  on  two  several  infer* 
mations  of  distinct  offenses,  and  seatencod 
to  three  years'  imprisonment  for  each,  judg- 
ment may  be  given  that  one  term  oi  impris* 
onment  shall  oommenoe  at  the  ezplntion  of 
the  other.  State  v.  Srmtk,  6  D.  182;  Petitian. 
</  MtOmrmkk,  I  R.  107. 

The  oommencement  of  tiie  term  of  a  oe*- 
tenoe  of  imprisonment  **to  take  ofleot  im» 
mediately  alter  the  expiration"  of  a  priof- 
sentonce,  is»  if  such  prior  sontoaoe  be  re^ 
veraod,  tiie  date  of  saon  rsvcrsaL  ^reifa  v» 
Com.,  26  D.  130. 

Upon  oonviotioB  of  several  miademoanoM' 
of  like  oharaotor,  oharged  la  separate  oonnti 
of  the  BSSBe  indiotment^  the  oonrt  haa  no 
power  to  impose  a  sentence,  or  oamnlative 
aeatenooa,  exceeding  in  the  sanegate  the 
maximum  jwinlahment  {MvooribM  by  statute 
for  one  onenae  of  the  character  eharged* 
PeopU  w.  Liecamb^  10  R.  21L 
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818.  Becalling  and  Tacating  sen- 
tonce  —  Kew  sentence.* — The  jndffe  of 
a  luperior  court  has  power  to  revise  and  in- 
ereaae  a  sentence  imposed  upon  a  oonvict, 
during  the  same  term  of  oonrt,  and  before 
the  original  sentence  has  ffone  into  opera- 
tion, or  any  action  been  haa  upon  il  Oom. 
▼.  Wei'moih,  79  D.  770. 

Where  a  prisoner  has  been  convicted  and 
■entenoed,  and  dnly  committed  in  pursnanoe 
of  the  sentence*  the  power  of  the  court  to 
revise  or  change  the  sentence  is  at  an  end. 
Brcwn  v.  Biee,  2  K  11. 

A  defendant  who  has  been  fonnd  guilty, 
generally,  upon  an  indictment  containing 
several  counts  for  distinct  offenses,  and  has 
been  sentenced  upon  some  of  the  counts  to 
Imprisonment*  ana  has  been  imprisoned  un- 
der such  sentence,  cannot  be  brought  up  at 
a  subsequent  term  to  which  the  case  has  not 
been  continued,  and  be  sentenced  anew  upon 
another  count  in  the  same  indictment,  even 
if  the  first  sentence  was  erroneous.  Cim,  v. 
FoBter,  23  R.  326. 

On  a  trial  for  murder,  a  verdict  was  ren- 
dered of  involuntary  manslaughter,  and  the 
jury  assessed  a  fine.  The  court  tiiereupon 
discharged  the  prisoner.  Afterward,  at  the 
same  term,  the  court  set  aside  the  judgment, 
in  the  absence  of  the  prisoner,  and  entered 
judgment  for  the  fine  assessed,  and  for  im- 
prisonment. Held,  valid.  Price  v.  Com,,  36 
fc  797. 

219.  Entry  of  judgment  -^  So  much 
(>i  a  judgment  as  is  an  affirmation  of  the 
prisoner's  guilt  may  be  rejected  as  surplus- 
age, and  the  fact  that  it  was  defectively 
stated  cannot  avoid  the  judgment.  Hawkha 
V.  State,  44  D.  431. 

An  error  which  will  render  a  judgment 
voidable  only  is  the  want  of  adherence  to 
some  prescribed  rule  or  mode  of  proceeding 
in  conducting  the  action  or  defense,  ax 
parte  Oibaon,  91  D.  546. 

An  entry  of  a  judgment  in  the  minutes  of 
the  court  should  show  that  all  the  acts  re- 
quired by  the  statute  to  be  done  up  to  that 
stage  of  the  case  were  performed.     lb. 

A  judgment  entered  m  the  minutes  of  the 
eonrt  is  not  void,  if  it  appears  therein  that 
the  court  had  jurisdiction  of  the  sul^ect* 
matter  and  the  person  of  the  defendant, 
however  erroneous  it  may  be,  unless  it  is  so 
unoertain  in  its  terms  as  to  be  void  on  that 
ground.    lb, 
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nndudes  the  right  of  action  and  rules  of  pro- 
cedure in  suits  for  damages  for  the  wrongful 
eonversion  of  personal  property.] 

Between  tenants  in  common,  see  Co-tbh- 
▲NCT,  48. 


*  Sentence,  power  of  court  to  revise  or  amend, 
ise  note,  79  D.  7.0,780. 
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L  Whxh  It  Lm. 

1.  When  trover  will  lie,  gmierally, 
— An  action  of  trover  may  be  maintained 
for  the  recovery  of  property  delivered  in  ex* 
change  for  other  property  frandulentiY  de- 
soribed  and  not  owned  by  defendant.  Watam 
V,  Vam  Winkle,  4  D.  387. 

Trover,  asammpait,  or  ease  wiU  lie  againsA 
a  bailee,  if  a  conversion  be  proved.  The 
effect  of  an  election  of  the  form  of  action 
considered  with  reference  to  the  proof,  and 
the  nature  of  the  defense.  Loekwood  v.  BuU, 
18  D.  539. 

Trover  for  the  amount  of  a  promissoiy 
note  will  lie  by  the  maker  against  the  pay  ee^ 
who  has  transferred  it  in  violation  of  the 
agreement  pursuant  to  which  it  was  given, 
and  the  transferee  recovers  judgment  thereon 
against  the  maker.    Buck  v.  mU,  21 D.  576. 

If  that  judgment  was  of  any  importance 
in  determining  the  rights  of  the  parties  in 
trover,  an  exemplified  copy  ought  to  Have 
been  produced.    lb. 

Trover  will  lie  by  one  tenant  in  oommon 
against  another  for  the  loss  or  destmotioii  of 
personalty  while  in  his  possession.  Hjfde  ▼• 
SUme,22D.  582. 

Trover  lies  wherever  trespass  de  ionisor 
jxniatie  will  Ue.  Pierce  v.  Bet^amm,  26  D. 
396. 

Trover  is  the  proper  remedy  for  trespass 
committed  by  mining  coal  and  carrying  it 
away  from  another's  land  by  mistake,  for- 
eyth  V.  Wells,  80  D.  617. 

A  party  entitled  to  the  possession  of  a 
writing  cannot  take  it  by  force  or  fraud;  but 
in  trover  the  manner  of  taking  possession  is 
immaterial,  the  gist  of  the  action  being  the 
wrongful  conversion.  OraJtam  v.  Warwer, 
28  D.  65. 

Trover  lies  to  recover  property  appro* 
priated  by  theft,  as  well  as  that  taken  by 
fraudulent  means  or  by  trespass.  Hutdkinmm 
v.  MerchofUe*  etc  Bank,  60  D.  596. 

A  tree  standing  wholly  on  one's  land,  but 
extending  its  roots  into,  and  its  branches 
over,  the  land  of  another,  belongs  neverthe- 
less to  the  former  proprietor,  and  the  latter 
is  liable  for  the  takmg  and  conversion  of 
fruit  growing  on  the  branches  of  such  tree, 
which  overhang  his  land.  Lyman  v.  Bale,  27 
D.  728. 

Trover  lies  by  a  mortga^^ee  In  possessioB 
against  a  stranger  for  cutting  trees  upon  the 
former's  premises  and  taking  them  away. 


TROVER^  L 
For  Index  to  Kotos  tai  Amorlcaa  Doelslons  Mid 


^83 
Reports*  seo  Tolaflso  !• 


the  severance  oonstitnting  the  trees  personal 
property,  and  the  taking  away  the  asporta* 
tion  for  which  the  aotioD  ttss.  Whidaeu  y, 
Se^  63  D.  661. 

Irover  is  a  transitory  aetion,  and  lies  for 
eonversion  of  personal  property  in  a  foreign 
Jmrisdiction.    lb, 

A  private  action  of  trover  is  suspended 
until  the  public  prosecution  for  the  oCIense 
has  been  duly  conducted  and  ended,  but  the 
private  wrong  is  not  merged  in  the  public 
wrong,  nor  does  the  public  prosecution 
snpenede  the  private  action.  £iutchina(m  v. 
MenMfU$*  etc  Bank^  60  D.  596. 

If  an  action  of  trover  is  commenced  within 
the  period  of  limitation,  after  the  conclusion 
of  tne  public  prosecution  for  a  theft,  it  will 
not  be  barred  t>y  the  statute;  the  action  be- 
ing suspended  until  that  time,  the  statute  of 
limitations  cannot  begin  to  run  against  the 
action  until  the  disability  is  removed.    lb. 

In  an  action  to  recover  the  value  of  prop- 
erty alleged  to  have  been  stolen  from  the 
plaintiff  by  the  defendant,  —  TiM^  that  the 
right  of  action  was  not  suspended  until 
the  determination  of  a  criminal  prosecution 
against  the  offender.  Howk  v.  Minnkk^  2 
R.413. 

2.  Wlien  it  will  not  lie.  —  Trover  does 
not  lie  against  one  comins  into  possession 
by  delivery  or  finding  of  goods,  without 
proof  of  some  tortious  act  on  his  part 
BurdiU  v.  HwU^  43  D.  289. 

Trover  will  not  lie  against  an  attaching 
officer  for  neglect  in  not  taking  proper  care 
of  the  property  attached.  AbwU  v.  KkmbaUt 
47  D.  70S. 

Conversion  is  the  gist  of  the  action,  and 
without  conversion,  neither  possession  of  the 
property,  negligence,  nor  misfortune  will 
enable  the  action  to  be  maintained.  Rogers 
T.  Huk,  66  D.  363. 

Trover  will  not  lie  unless  defendant  has 
converted  property  to  his  own  use;  and  if 
not,  then  any  other  act  to  amount  to  a  con- 
version must  be  done  with  a  wrongful  intent, 
either  express  or  implied.     lb. 

A  plaintiff  cannot  recover  in  trover,  al- 
ihougn  there  has  been  a  technical  conver- 
sion, if  his  real  and  substantial  claim  is 
merely  to  recover  dam^u^es  for  the  breach  of 
an  illegal  contract,  l/roodman  v.  Hubbard^ 
67  D.  310. 

8.  Who  may  maintain  it.  —  One  joint 
owner  of  a  chattel  may  bring  trover  or  tres- 
pass for  his  separate  interest,  and  the  defend- 
ant cannot  take  advantage  at  the  trial  of  the 
non-joinder  of  the  other  parties,  but  mast 
plead  it  in  abatement  Wheelwi-igJU  v.  De- 
pey^ter,  3  D.  345. 

Trover  will  lie  in  favor  of  the  executor 
of  a  deputy  sheriff^  for  the  conversion,  by 
a  stranger,  of  property  attached  by  the 
deputy  on  mesne  process.  Badlam  v.  Tucker, 
11  D.  202. 

One  from  whom  goods  have  been  stolen 


may  maintain  trover,  before  the  oonviction 
or  aequittal  of  the  person  accused  of  the 
taking.    PeUingia  r.  BideoiO,  25  D.  413. 

Trover  by  the  purchaser  at  an  ezecuiioa 
sale  will  lie,  notwithstanding  the  oonversion 
may  have  taken  plaoe  before  the  sale.  JeweU 
▼.  Pakidge^  28  D.  173. 

Trover  will  not  lie  for  the  owner  of  the 
reversionary  estate  in  a  chattel,  prior  to 
the  dsterminaldon  of  the  particular  estate. 
SUeU  V.  WUUanu,  31  D.  546. 

Trover  cannot  be  maintained  by  owners  of 
estate  in  remainder,  to  recover  for  a  oonver- 
sion occasioned  by  an  absolute  sale  of  the 
entire  estate  in  the  property  by  a  pnrohaser 
from  a  precedent  tenant  for  Ufa,  where  such 
sale  was  made  during  the  continuance  of  the 
particular  life  estate.  Lewis  v.  Mobley,  34 
D.  379. 

Trover  by  an  ooeupanti  for  an  undivided 
moie^  of  erope  of  land  worked  on  shares 
will  lie  against  an  officer  selling  the  whole  on 
execution  against  the  land-owner.  WhiU  v. 
Morton,  52  D.  75. 

The  original  owner  regai.iing  possession  of 
converted  property  with  its  accretions  after 
conversion  may  recover  the  value  of  the 
property  and  its  accretions  if  it  be  again 
converted,  either  by  the  original  converter 
or  by  a  stranger.  Moody  v.  WfiUnejf,  61  D. 
239. 

An  administratrix  may  maintain  trover 
for  the  conversion  of  a  certificate  of  stock 
against  one  who  received  it  from  the  heir,  as 
security  for  a  debt,  where,  after  the  death  of 
the  intestate  owning  the  certificate,  and  be- 
fore the  appointment  of  the  widow  as  ad- 
ministratrix, the  widow  and  heirs  indorsed 
it,  and  caused  it  to  be  sent  by  one  of  the 
heirs  to  a  certain  person  for  sale,  and  subse- 
quently such  heir,  without  the  assent  of  the 
widow  and  the  other  heirs,  made  an  agree- 
ment to  pledge  it  as  security  for  a  debt  which 
he  owed,  and  gave  an  order  on  the  custodian 
of  the  certificate  for  its  delivery  to  the  cred- 
itor, who  supposed  the  heir  owned  it,  and 
who  obtained  it  and  sold  it.  Morton  y»  Pres- 
ton,  100  D.  146. 

Plaintiff  raked  into  heaps  manure  that  had 
accumulated  in  the  street,  the  fee  of  which 
was  in  the  borough,  intending  to  remove  it. 
Before  he  could  do  so,  and  within  twenty- 
four  hours,  defendant  carted  it  away,  HM, 
that  plaintiff  could  nmintain  "trover.  Haslem 
V.  Lockwood,  9  K  350. 

One  falsely  and  fraudulently  representing 
himself  to  be  a  member  of  a  responsible  firm 
of  commission  merchants  obtained  goods 
from  the  owner,  giving  a  forced  check  of  the 
firm  in  payment;  he  then  shipped  the  goods 
to  the  firm,  who  in  good  faith  sold  them  on 
bis  account  to  an  innocent  pnrchaser,  who 
in  turn  sold  them.  Held,  that  the  owner,  be- 
ing innocent,  and  not  negligent,  was  entitled 
to  recover  for  their  value  from  the  last  pur- 
chaser.   Alexatidery,  SuHxckhamer,  55  E.  130L 
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4.  The  neceasary  title  or  pOMenion.* 
—  Plaintiff,  to  reoorer  in  an  action  of  trover, 
most  prove  general  or  speoial  property  in 
himself  and  a  right  of  poueesion  at  the  time 
of  tiie  conversion  by  the  defendant,  a  con- 
version by  the  defendant,  and  the  valae  of 
the  property.  Damle^  v.  BeetOTt  50  D.  242} 
TurUy  v.  Tudcer,  35  D.  449;  HmUpeih  v. 
WiUon,  21  D.  344;  Hude  v.  Noble,  38  D.  508; 
WhUiock  V.  Heatxl,  48  D.  73;  BroMier  v.  A  nalep, 
51  D.  408;  Ames  v.  Palmer,  66  D.  271;  BcaOer 
V.  Busk,  70  D.  429;  Damdson  v.  WcUdron,  83 
D.  206. 

The  plainti£^  to  maintain  an  action  of 
trover,  must*  appear  to  be  entitled  to  the 
thing  in  question,  and  to  be  in  the  actual 
and  constractive  possession  thereof,  at  the 
time  of  the  conversion.  Oage  ▼.  AUisonp  2 
D.  682;  Lewis  v.  MobUy,  34  D.  879. 

Possession  and  the  exercise  of  acts  of 
ownership  are  sufficient  evidence  of  title, 
prima  facie,  to  maintain  trover.  Jones  v. 
Sinclair,  9  D.  76. 

If  the  plaintiff,  in  an  action  of  trover, 
show  a  right  to  possession,  either  at  the  time 
of  the  taking  or  at  the  time  of  conversion,  it 
will  be  sufficient.     lb. 

In  trover,  as  in  ejectment^  plaintiff  must 
recover  on  the  strength  of  his  own  title,  with- 
out regard  to  the  weakness  of  that  of  his 
adversary.  Davidson  v.  WcUdron,  83  D.  206. 
And  therefore  the  plaintiff  cannot  recover  if 
defendant  prove  property  in  another  when 
the  conversion  took  place.  Hostler  v.  Skull, 
ID.  583. 

The  property  of  personal  chattels  draws 
to  it  the  possession,  so  that  the  owner,  sl- 
though  not  in  actual  possession,  mav  bring 
either  trespass  or  trover,  at  his  election, 
against  a  stranger  who  takes  them  away. 
Bird  V.  Clark,  3  D.  269. 

A  mere  naked  possession,  without  some 
kind  of  property,  is  not  sufficient  to  entitle 
a  person  to  maintain  trover.  Odiorne  v. 
Colley,  9  D.  89;  Laspeyre  ▼.  MtForUmd,  7 
D.  705. 

The  general  owner  of  a  chattel  cannot 
maintain  trover  therefor  during  the  continu- 
ance of  a  definite  term  for  which  he  has 
parted  with  the  possession  of  it.  Svf\f%  ▼• 
Moseley,  33  D.  197. 

Possession  is  sufficieiit  evidenoe  of  title  to 
enable  {>laintiff  to  maintain  trover  against  a 
wrong'doer,  although  the  title  to  the  chattel 
may  not  be  in  the  plaintiff,  but  in  another; 
and  if  the  defendant  would  protect  himself 
by  showing  an  outstanding  title  in  another, 
he  must  connect  himself  with  it  by  showing 
that  he  acted  under  the  authority  of  hiin 
who  was  in  fact  the  owner.  Lowremort  v. 
Berry,  54  D.  188. 

The  sheriff's  property  in  goods  levied  on 
is  sufficient  to  support  trespass  or  trover, 
for  a  taking  or  a  conversion  of  them.     Lode* 

*  What  title  or  possession  la  Bufilclent  to  main- 
lain  trover,  see  notsb  ID.  68&-66tf. 
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wood  V.  BuJIl^  18  D.  539;  DaMmm^.  WMirm^ 
83  D.  206. 

A  sheriff  having  attached  personal  chat* 
tels,  a  person  to  whom  he  delivers  them  for 
safe-keeping  is  merely  his  servant,  having 
no  legal  interest  in  the  chattels,  and  cannot 
therefore  maintain  trover  for  tiiem.  Luddem 
w:  LeavUt,  ^  J>.  4&. 

Where  an  officer  takes  goods  npon  an  at- 
tachment or  execution,  and  d<divers  them  to 
a  third  person  for  safe-keeping,  upon  his 
written  promise  to  return  them  on  demand, 
such  person  has  a  sufficient  interest  in  the 
goods  to  maintain  trover  for  them.  Pook 
V.  Symonds,  8  D.  71. 

In  an  action  of  trover  by  a  purchaser  of  a 
lot  of  logs  under  execution*  which  had  been 
validly  levied  upon  some  of  them  and  in- 
validly  upon  the  remainder,  it  is  necessary 
for  the  plaintiff  to  show  that  he  is  entitled 
to  the  possession  of  the  partieuUur  property 
which  is  the  subject  of  the  suit,  or  of  some 
part  of  it  which  he  can  identify,  or  he  can- 
not recover.     Proton  v.  PraU,  65  D.  330. 

A  second  mortgMee  of  personal  property, 
who  is  not  in  actual  possession,  cannot  main- 
tain an  action  in  the  nature  of  trover  for  ite 
conversion.     Bing  v.  Neak,  19  R.  816. 

The  bailor  may  maintain  trover  for  a  chat- 
tel bailed  b^r  him  for  a  definite  term,  when 
the  bailee,  without  the  bailor's  consent,  puts 
it  to  a  use  different  from  that  for  which  il 
was  bailed.    Sw\ft  v.  Moseley,  83  D.  197. 

Whether  a  naked  trustee  of  a  chattel  can 
recover  full  damages  in  trover,  gtusre,  Ads- 
sum  V.  Newsum,  19  D.  739. 

Where  the  speoial  property  is  founded  on 
possession,  the  possession  must  be  peaceable 
and  lawful,  or  acquired  by  some  shadow  of 
title  from  the  absolute  owner;  a  mere  tree- 
passer  cannot  by  his  trespass  acquire  poeses- 
sion  sufficient  to  maintain  trover.  Turley  v. 
Tucker,  35  D.  449. 

The  plainti£^  having  a  general  or  special 
property  in  himself  as  an  individual,  may 
bring  trover  in  his  own  name,  whether 
he  acquired  that  property  as  a  purchaser,  ae 
a  common  carrier,  as  a  speoial  bailee,  or  in 
the  discharge  of  his  duty  as  a  sheriff  or  other 
public  officer.    Brewsler  v.  V<dl,  38  D.  547. 

The  possessor  of  a  promissory  note  may 
maintam  trover  for  its  conversion,  idthougb 
the  legal  title  to  the  note  and  the  right  to 
sue  for  the  money  due  thereby  is  in  the 
payee.     Zowremare  v.  Berry,  54  D.  188. 

Possession  by  the  finder  of  a  lost  article  ie 
sufficient  to  entitle  him  to  "^ft'utain  trover 
against  any  one  who  converts  it,  except  the 
owner.  Brandon  v.  HunUoiUe  BofiSc,  18 
D.  48. 

Possession  of  a  slave  who  finds  a  chattel 
is  the  possession  of  his  master.    Bk 

Buildings  erected  by  one  person  on  land 
of  another,  with  the  latter's  express  consent, 
are  the  property  of  the  former;  and  he,  or 
those  claiming  under  him,   may  w^^i^tfiB 
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trover  for  them  against  the  owner  of  the 
land.    Oigood  ▼.  Howard^  20  D.  822.  . 

One  who  hae  the  right  to  the  possession  of 
a  certain  tract  cannot  maintain  trover  for 
atone  and  gravel  dug  therefrom,  against  one 
who  has  the  actual  adverse  possession  of  the 
land  and  sets  np  title  thereto,  Jiaiher  v. 
TrinUy  Church.  8  D.  663. 

Trover  for  iron  ore  may  be  maintained  b^ 
one  in  possession  of  the  land  from  which  it 
was  taken,  who  has  dug  the  same  under  a 
conveyance  of  the  right  by  the  owner  of  the 
land,  against  a  person  taking  and  convert- 
ing such  ore  after  it  is  dug,  and  the  action 
cannot  be  defeated  by  showins  a  previous 
conveyance  of  the  right  to  tuce  ore,  to  a 
atrangerwho  had  never  been  in  possession 
or  done  anything  under  the  contract.  Grubb 
▼.  (hOford.  28  D.  70a 

The  owner  of  land  out  of  possession  may 
maintain  trover  for  timber  cut  thereon  by 
one  not  in  actual  possession  of  the  premises. 
Wright  V.  Gwer,  36  D.  108. 

5.  For  what  property  it  lias. —  An 
action  of  tort  for  conversion  of  a  ffold  coin 
issued  by  a  private  individual,  of  £e  value 
of  ten  dollan,  and  current  in  some  parts  of 
the  country,  and  passed  away  by  mistake  for 
a  half-dollar,  and  then  by  the  receiver  to  a 
third  person  for  the  same  amount,  is  main- 
tainable against  the  last  person  after  demand 
made  and  tender  of  a  hatf-doUar.  Chapman 
V.  CoU,  71  D.  739. 

Trespass  will  not  lie  against  an  ofBcer  and 
his  purchaser  at  a  judicial  sale  of  a  lot  of 
saw-logs,  where  the  levy  was  wrongfully 
made  by  such  officer  upon  part  of  the  logs, 
without  distinguishing  what  part»  and  we 
part  levied  on  was  sold  without  oeing  pointed 
out  or  separated  from  the  rest,  and  the  pur- 
chaser never  took  possession  or  attempted  to 
exercise  any  control  over  the  property. 
Canhey  v.  Avm,  74  D.  251. 

A  compliance  with  the  conditions  of  an 
agreement  sufficient  to  sustain  trover  for 
promissory  notes  is  shown  where  it  appears 
that  the  plain ti£f  and  vendor  delivered  to 
the  defendant  the  notes  of  the  vendee  for 
the  purchase  price  of  land  conveyed  by  the 
vendee  to  the  defendant,  because  the  defend- 
ant was  uneasy  as  to  the  title  by  reason  of 
certain  mortgages  upon  the  land  undis- 
charged of  record,  and  for  the  purpose  of 
securing  him  against  those  mortgages,  the 
notes  to  l>e  held  by  the  defendant  until  the 
plaintiff  should  "  get  up  the  mortgageti "  and 
the  mortgage  notes;  that  the  plaintiff  pro- 
cured the  mortgage  notes  and  a  quitclaim 
deed  from  one  of  the  mortgagees,  the  other 
being  dead,  and  tendered  these  notes  to  the 
defendant^  together  with  his  bond  indemni- 
lyinjS  the  defendant  against  the  mortgage 
•ndischarged  of  record,  which  bond  the  de- 
fendant accepted.  Bobbins  v.  Packard^  76 
D.  134. 

Trtner  vnU  &.*  For  a  judgment  rendered 
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by  a  justice  of  the  peace.  Hudspeth  v.  Wi^ 
son,  21  0.  344.  Obntra,  CM  v.  Com^fo^ 
46  D.  487. 

By  a  iudgmant  creditor,  for  a  writ  of  exe- 
cution issued  on  his  judgment^  and  this 
though  it  had  become  an  expired  process. 
Keeler  v.  Ihssett,  02  D.  71. 

For  wrongful  conrersion  of  a  promiMorj 
note.     Davis  v.  Funk,  80  D.  619. 

For  conversion  of  *'  shares  of  stock,"  rather 
than  for  the  certificate.  Piwne  v.  SiUot,  35 
R.  80;  £udd  v.  MuUnomah  Street  Ity  Co.,  53 
iL855. 

For  grain  consi^ed  to  a  public  ware- 
house, and  there  mingled  with  other  srain; 
and  where  the  owner  of  the  wareoonse 
transfers  the  warehovise  and  such  contenta 
to  a  national  bank,  to  aecnre  a  debt»  the 
latter  must  respond  to  such  consignors  for 
such  grain,  irrespective  of  ita  ehaitsred  au- 
thority. Otmuvs  NaL  Bankr,  Meadowerqfl, 
36  R.  187. 

Trover  wttl  not  Ue:  For  a  portion  pur- 
chased of  a  larger  quantitv  of  like  property, 
where,  sabseqnently  to  the  purchase^  there 
has  been  no  turther  act  done  to  specify  and 
identify  the  part  aold.  Woods  v.  McOoe,  80  • 
D.  202. 

For  a  Judgment  won  at  card%  and  deliv- 
ered to  the  wumer.  Hudspeth  v.  WUson,  21 
D.  344. 

To  recover  the  possession  of  personal  prop- 
erty which  the  plaintiff  ha«  parted  with  for 
the  purpose  of  defraudinp;  his  creditors;  but 
the  peraonal  representatives  of  such  a  per- 
son may,  after  bis  death,  maintain  such  an 
action  for  the  benefit  of  his  creditors,  if  hia 
estate  be  otherwise  insufficient  to  pay  his 
debts.    SUwari  v.  Keamef,  31  D.  482. 

Against  a  sheriff  for  nnhnished  counterfeit 
coin  found  in  the  possession  of  a  person  ar- 
rested by  him  at  the  auit  of  a  third  peraon 
claiming  to  be  the  owner,  where  he  doea  not 
show  that  it  was  put  in  its  questionable 
shape  without  his  knowledge  or  consent. 
Spaiding  v.  Preston,  50  D.  68. 

For  a  justice's  judgment,  overruling,  on 
this  point,  Hudspeth  v.  Wilson,  21  D.  344| 
for  a  justice's  judgment  is  not  a  record, 
but  has  one  essential  quality  of  a  record, 
that  it  concludes  the  partiea  from  denying 
the  facta  it  affirma.  It  ia  a  muniment  in 
which  both  partiea  have  an  intereat*  but 
neither  an  exclusive  one.  Cobb  v.  Comegay, 
45  D.  497. 

For  the  conversion  of  a  judgment.  Platk 
V.  Potts,  53  D.  412. 

For  a  note  after  judgment  rendered  on  i% 
as  the  note  then  has  no  existence,     lb. 

For  the  value  of  a  note  paid  before  con- 
version, or  in  any  manner  legally  die* 
charged,  for  in  fact  it  would  have  no  valuer 
but  if  the  word  "paid"  was  written  acrow 
the  face  of  the  note  by  miatake,  or  bv  one  * 
without  authority,  thia  would  not  diaonarge  * 
the  maker  from  his  obligation  to  pay,  and 
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cdDfleqaently  trover  would  lie  for  its  con* 
rersion.     Lowremore  r.  Berry,  M  D.  18S. 

6.  Who  is  liable. — Conversion  by  an 
officer  of  tbe  law  is  a  oonversion  bv  the  per- 
sons employing  him.  Caikm»  ▼.  Lochoood, 
42.  D.  729. 

Where  a  salesman  of  a  merchant  takes  into 
his  employer's  store,  after  dose  of  business 
hours  at  nighty  a  creditor  of  such  employer, 
and  selects  goods  therein  to  be  taken  in  pay- 
ment of  the  debt,  which  are  sent  dS  by  the 
purchaser  without  the  knowledge  of  the  mer- 
chant»  such  purchaser  acquires  no  title  to  the 
goods,  but  will  be  liable  to  the  merchant  for 
the  value  .thereof,  and  for  any  damages  he 
has  sustained  by  reason  of  the  taking  and 
carrying  away  of  tbe  goods.  But  he  will 
not  be  liable  for  the  ^ne  of  other  goods 
packed  up  and  sent  off  at  the  same  time  by 
the  salesman  to  other  creditors  of  his^  em- 
ployer, unless  it  can  be  shown  that  he  aided, 
assisted,  and  concurred  in  their  being  so 
taken  and  sent  away.  Peshine  v.  Shepperaon, 
94  D.  468. 

Trover  wiU  lie:  Against  an  officer  who  sells 
without  notice  property  seized  under  pro- 
cess.     WrigH  v.  Spencei\  18  D.  76. 

Against  one  who  hires  a  horse  to  travel 
a  certain  distance,  and  goes  farther;  but  if 
the  owner  receives  payment  for  the  hire  of 
the  horse  for  the  actual  distance  traveled,  the 
hirer  is  not  liable  in  trover,  although  the 
horse  may  have  been  injured.  The  owner's 
remedy  OS  case.     Hotch  v.  Hawee,  22  D.  414. 

Against  a  broker  purchasing  property 
from  one  who  has  no  title,  for  value,  and 
bona  fide,  and  shipping  it  to  his  principal. 
WUliams  V.  Merle,  25  D.  604. 

Against  one  who  aids  and  abets  another  in 
keeping  property  from  its  rightful  owner. 
ScoU  V.  Perkins,  48  D.  470. 

Against  a  party  to  whom  live-stock  has 
been  delivered,  with  power  to  sell  them  to 
pay  for  their  keeping,  if  he  convert  them  to 
his  own  use.      WliUlock  v.  Heard,  48  D.  73. 

Against  a  purchaser  in  good  faith  of  stolen 
goods,  if  he  has  sold  them  subsequently. 
Courtis  V.  Cane,  76  D.  174. 

Trover  tnll  not  lie:  Against  a  servant,  for 
soods  bought  by  master  at  unauthorized  sale 
by  a  mortgagor  in  possession,  and  delivered 
by  the  mortgagor  to  the  servant  to  be  carried 
to  his  master,  where  the  servant  carries  and 
delivers  them,  but  has  no  knowledge  of  the 
want  of  authority  to  sell,  and  is  guilty  of  no 
tortious  act.     BurdiU  v.  Hunt,  43  D.  289. 

Against  an  auctioneer,  where  he  receives 
and  sells  stolen  goods  in  the  regular  course 
of  business,  ,and  pays  over  the  proceeds  of 
vale  to  the  felon  without  notice  that  the 
goods  were  stolen.  Rogers  v.  Huie,  56  D. 
363. 

Against  the  personal  representatives  for  a 
conversion  by  the  deceased  in  his  lifetime. 
Chaplin  v.  Barrett,  75  D.  731. 

Against  ono  who   has  received,  in  good 
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faith,  and  without  gross  negligence,  stolea 
<;iOnpon8  of  United  States  ix>nds,  and  bae 
sold  them  and  paid  over  the  proceeds  to  hia 
princi^    i^pooiaerv.  Holmes^  3  R.  491. 

Against  one  who  hires  a  horse  to  drive  to  o 
particnlar  place,  and  in  returning  takes  a 
wrong  road  bv  mistake,  and  on  discovering 
his  mistake  takes  what  he  considers  the  best 
way  back,  which  carries  him  by  a  circuit 
through  another  town.  Spooner  w.  Mandiea* 
ter,  43  R.  614. 

Against  a  railway  conductor  permitting  a 
passenger  to  travel  on  his  train  witii  goode 
which  the  conductor  knows  to  have  been 
stolen,  and  thus  escape,  where  be  did  not 
know  that  the  passenger  was  the  thief  nor 
that  the  plaintiff  was  the  owner.  Bandlette 
Y.  Judkins,  62  IL  747. 

7.  Wliat  amoiuits  to  a  coxiTersion, 
generally.* — A  person  may  be  guilty  of  a 
conversion  without  having  the  actual  posses* 
sion  of  tho  property.  Hail  v.  Amos,  17  D. 
42. 

To  constitute  a  conversion  sufficient  to 
support  trover,  it  is  not  necessary  to  show 
a  manual  taking,  nor  that  the  defendant  baa 
api^lied  it  to  his  own  use;  but  assumins  a 
a  right  of  disposal,  and  exercising  an  exclu- 
sive right,  constitutes  a  conversion.  Bristok 
V.  Burt,  6  D.  264;  Webber  w.  Davis,  69  D. 
87. 

Any  intermeddling  with  the  property  of 
another,  in  a  manner  subversive  of  tbe  own- 
er's dominion  over  it»  is  sufficient  evidence 
of  a  conversion.  Beid  v.  Cdcock,  9  D.  729; 
Allen  V.  Crary,  26  D.  666. 

Conversion  is  any  wrongful  exercise  or 
assumption  of  authority,  personally  or  by 
procurement,  over  another  a  goods,  depriv* 
mg  him  of  their  possession.     Hals  r.  Ames, 

15  D.  150. 

Where  a  vendee  takes  possession  and  lett 
the  premises,  together  with  the  use  of  chat- 
tels thereon  belonging  to  the  vendor,  and 
receives  pay  for  such  use,  there  is  sufficient 
evidence  of  a  conversion.    Miller  v.  Plumb, 

16  D.  456. 

One  who  is  in  possession  of  another** 
property  is  bouud  to  surrender  it  upon  de- 
mand; but  if  he  does  not  know  the  owner, 
claims  no  property  in  himself,  and  is  willing 
to  give  it  up  upon  being  exonerated,  he  is 
not  guilty  of  a  conversion.  Dowd  v.  Wads" 
Ufort^i,  18  D.  667. 

A  tortious  taking  of  another's  chattel  is  a 
conversion.     WoodbuiTf  v.  Long,  19  D.  345. 

The  gist  of  trover  is  the  disposing  or 
assuming  to  dispose  of  another's  goods  with- 
out his  authority.  Everett  v.  Coffin,  22  D. 
661. 

A  purchaser  from  a  vendee  in  a  oonditiona) 
contract  of  sale,  before  the  performance  of 
the  condition,  is  guilty  of  conversion  when 
he  treats  and  claims  the  property  as  his  own, 

*  Conversion,  what.  Is,  see  note,  JL6  D.  151>lfi8. 
By  finder  ol  lost  arUde,  see  notOb  IB  D.  tf-fia 
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and  states  that  the  owner  must  look  to  the 
original  vendee  for  payment.  Trover  may 
therefore  be  maintained  aeaintt  him  in  the 
abseneo  of  any  demand  for  possession. 
HotuUm  ▼«  Dydte,  33  D,  ISO. 

An  vnlawfal  taking  of  goods  oat  of  the 
possession  of  the  owner,  with  intent  to  con- 
vert them  to  the  use  of  the  taker,  is  itself  a 
conversion,  and  not  merely  evidence  of  it. 
Clark  V.  VrhHaker,  48  D.  160. 

A  party  is  guilty  of  oonversion,  though  he 
did  not  personallv  engage  with  the  person 
who  actually  took  possession  of  the  prop- 
erty, and  used,  consumed,  and  disposed  of 
it^  if  he  oo-operated  with  him  in  those  acts 
by  aiding  and  abetting  him  in  doing  them, 
and  by  his  subseouent  recognition,  approval, 
and  adoption  of  them;  and  so,  aUo^  is  a 
party  who,  thouffh  having  no  active  per- 
sonal agencv  in  the  taking  of  the  property 
or  m  the  subsequent  use  or  disposition  of  i^ 
yet  advised  and  assisted  another  in  the 
measures  adopted  for  the  taking  of  it,  re- 
ceived benefit  from  the  taking,  and  subse- 
quently approved  and  adopted  it.     Ih. 

Any  act  of  ownership  over  the  property 
taken,  which  is  inconsistent  with  the  true 
owner's  right  of  dominion  over  it,  is  evi- 
dence of  a  conversion.  Raytdale  v.  Wil- 
Uanu,  49  D.  406;  Woodman  v.  Hubbard,  07 
D.  310. 

To  constitute  oonversion,  possession,  with 
a  claim  of  title  adverse  to  that  of  the  true 
owner,  is  sufficient  Maxwell  v.  Harridon, 
52  D.  335. 

A  breach  of  contract  by  a  positive  miscon- 
duct'involving  a  loss  or  destruction  of  prop- 
erty bailed  is  a  conversion.  P/UlUp9  v. 
Brigjtam,  71  D.  227. 

Where  a  party  is  ignorant  of  the  title  of  a 
third  person  at  the  time  he  enters  into  a  con- 
tract of  exchange,  but  is  afterwards  informed 
of  it,  and  then  continues  to  claim  and  use 
the  article  exchanged,  he  is  guilty  of  couver- 
sion,  and  an  action  of  trover  may  be  main- 
tained against  him  without  a  demand.  Porter 
V.  Fo8tei\  37  D.  59. 

Trover  cannot  be  maintained  by  an  attach- 
ing officer  against  a  receiptor  or  bailee  of 
the  attached  property,  if  it  becomes  mate- 
rially damaged  or  lessened  in  value  through 
the  mere  negligence  or  non-feasance  of  the 
bailee,  as  such  neglect  or  non-feasance  does 
not  amount  to  a  conversion.  Tinker  v.  Mor- 
rill,  94  D.  345. 

Ccmversion  to  sustain  trover  consists  either 
in  appropriation  of  the  property  to  the  party's 
own  use  and  beneficial  enjoyment,  or  in  its 
destruction,  or  in  exercising  dominion  over 
it,  in  exclusion  or  defiance  of  the  plaintiff's 
right,  or  in  withholding  the  possession  from 
the  plaintiff  under  a  claim  of  title  inconsist- 
ent with  his  own.     lb. 

Conversion  is  never  established  by  proof 
that  property  intrusted  to  defendant  has 
boon  materially  damaged  or  lessened  in  value 


through  the  latter's  mere  negligence  or  npo* 
feasance.     /6. 

A  sale  of  property  by  the  hirer  of  it  is  a 
conversion  thereof,  and  puts  an  end  to  the 
contract  between  the  hirer  and  the  latter, 
and  the  latter  may  maintain  trover  therefor 
against  the  purchaser,  before  the  expiration 
of  the  time  tor  which  it  was  let.  Sanborn  v. 
Colman,  23  D.  703. 

Where  a  party-  sells  property  claimed  by 
another,  and  the  proceeds  are  placed  in  the 
hands  of  a  third  person  to  ^ide  a  decision 
of  their  respective  rights,  and  such  party 
persuades  the  third  person  to  pay  him  the 
sum  he  has  received,  without  the  privity  or 
consent  of  the  other,  he  waives  the  benefit  of 
any  arrangement  made  with  the  third  person, 
and  becomes  liable  at  onoe  to  the  other  party 
if  he  was  the  owner  of  the  property,  though 
no  decision  has  been  rendered  nor  demand 
made  of  the  defendant.  Higgin$  v.  Brownp 
37D.  54. 

A  person  is  guilty  of  conversion  who  sells 
property  of  another  without  the  owner's 
authority,  although  he  acts  as  the  agent  or 
servant  of  one  claiming  to  be  the  owner,  and 
is  ignorant  of  his  jprincipal's  want  of  author- 
ity.    KimbaUy,  BiUings,  92  D.  581. 

Sawing  trees  out  by  and  belonging  to  an- 
other, into  logs,  is  a  conversion.  Baker  v. 
Wheeler,  24  D.  66. 

The  fact  that  one  takes  possession  of  stolen 
property,  as  depositary  or  common  carrier, 
will  not  charge  him  with  conversion,  but 
some  action  by  which  it  is  converted  into 
something  else,  as  into  money  or  other  prop- 
erty, either  by  sale,  exchange,  or  collection, 
or  some  intermeddling  inconsistent  with  the 
owner's  right  should  be  found,  in  order  to 
make  the  person  responsible  who  has  ob- 
tained innocent  possession.  Koek  v.  Brancli, 
100  D.  324. 

A  defendant  is  not  guilty  of  conversion 
where  a  wagon  belonging  to  the  plaintitf  is 
brought  to  hia  premises  and  left  there,  and 
the  plaintiff  makes  a  demand  for  it,  but  of  no 
one  in  particular,  and  there  was  no  assertion 
of  title  on  the  part  of  the  defendant,  and  no  re- 
fusal to  deliver  the  wagon,  nor  offer  or  threat 
to  prevent  the  plaintiff  from  taking  posses- 
sion; where,  in  fact,  throughout  the  whole 
transaction  the  defendant  was  entirely  pass- 
Ratjsdale  v.  WUUaniM,  49  D.  406. 


ive. 


It  is  conversion  if  one  hire  a  horse  to  be 
driven  to  one  place  and  voluntarily  drive 
him  to  another,  and  trover  will  lie.  Wood» 
man  v.  Hubbard,  57  D.  310. 

Buying  a  horse  from  one  who  had  no  right 
to  sell  him,  and  subsequently  exercising  do- 
minion over  him  by  letting  him  to  another 
person,  amount  to  a  converition,  although  the 
buyer  believed  his  title  to  the  horse  to  be 
perfect;  and  no  demand  by  the  owner  is 
necessary  before  commencing  an  action  for 
the  conversion.  OUntore  v.  Newton,  85  D. 
749. 
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If  one  diiYM  the  oattle  of  uioiher  vpon  a 
highway  in  a  directioii  known  to  him  to  be 
oppoeite  to  the  owner's  residence,  and  they 
are  lost  in  consequence,  he  is  liable  for  con- 
version, although  he  did  not  intend  ii,  Tih 
&»nv.  Dtal,  50  R.  345. 

8.  What  is  a  converaion  as  between 
persons  occupying  one  of  the  legal 
relations.  —  In  general,  one  joint  tenant, 
tenant  in  oommony  or  coparcener  of  a  chattel 
cannot  maintein  trover  against  another 
merely  becanse  he  is  in  exdasive  possession. 
But  if  one  joint  owner  destroy  the  property 
or  do  any  act  without  the  consent  m  the 
other*  inconsistent  with  their  joint  owner- 
ship, or  tending  to  destroy  the  other's  joint 
interest  or  the  property  iteelf,  trover  wiU  lie. 
Cowan  V.  Buyen^  5  D.  668. 

If  one  joint  owner  of  a  chattel  sells  the 
entire  chattel,  it  is  a  conversion  for  which 
trover  lies.    Perminter  v.  KeUyt  54  D.  177. 

^e  a^ent  of  one  joint  owner  selling  entire 
chattel  IS  gnilty  of  conversion,  wheUier  he 
had  notice  of  a  co-tenant's  righte  or  not»  and 
is  liable  to  an  action  of  trover  by  a  co-tenant^ 
where  neither  negligence  nor  any  fault  what- 
ever is  imputable  to  the  plaintiff.  '  Ih, 

A  bailee  majjr  have  trover  against  the  bai- 
lor or  his  veniiee,  where  the  possession  of  the 
property  has  been  fraudulently  taken  from 
the  bailee  in  contravention  of  his  rights. 
MeConnell  v.  MaxufcU,  26  D.  428. 

A  bailee  is  liable  in  trover  where  he  re- 
fnses  to  deliver  the  property  to  one  whom  he 
knows  to  be  the  owner  thereof,  and  from 
whom  his  bailor  obtained  the  property  wrong- 
fully.    Doty  V.  Hawkins,  25  D,  459. 

An  abuse  by  the  bailee  of  the  thing  loaned 
er  hired  is  a  willful  conversion,  rendering 
him  liable  in  trover,  and  precluding  a  return 
of  the  property  in  mitigation  of  damages,  es- 
pecially where  it  is  essentially  injured;  as 
where  an  omnibus,  hired  for  use  only  in  a 
particular  place,  is  driven  with  a  heavy  load 
to  a  different  place,  and  damaged  so  as  to 
require  repairs.     Hart  v.  Shinner,  42  D.  600. 

Where  a  lessee  of  a  chattel  seUs  it  during 
the  continuance  of  the  term  for  which  it  was 
leased,  the  lessor  may  maintein  trover  there- 
for.    Sttfift  V.  Afoseley,  33  D.  197. 

9.  Necessity  of  demand  before  suit. 
^Demand  for  a  wateh  left  with  a  wateh- 
maker  for  repairs,  and  stolen  from  him 
through  his  negligence,  is  not  necessary  be- 
/ore  bringing  suit  for  the  value  of  the  wateh, 
IS  the  law  requires  no  man  to  do  a  vain  and 
nugatory  thing.  Halyard  v.  Dechehnan,  77 
D.  585. 

10. of  tender  of  charges  claimed 

by  defendant.  —  Trover  for  goods  may  be 
susteined  though  a  lien  thereon  exists  in 
favor  of  defendant,  if  before  the  commence- 
ment of  the  action  he  had  converted  them 
by  an  absolute  sale  thereof.  In  such  case 
no  tender  of  the  amount  of  the  lien  need  be 
made,  but  the   defendant  may  recoup  the 
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damages*  to  the  extent   of   such  amount 
Saitm  V.  EvereU,  32  D.  541. 

11.  Sudlciency  and  effeot  of  the  de- 
mand. —  A  demand  by  lettor  upon  another 
to  restore  goods  belonging  to  the  writer  is 
not  sufficient  to  constitute  a  conversion,  if 
no  notice  is  token  of  it;  but  if  an  answer  is 
sent  falsely,  denjons  the  possession  el  audi 
goods,  the  demand  becomes  sufficient  to 
charge  the  latter  with  a  conversion.  PaUes 
V.  OUmort,  45  D.  385. 

Where  a  demand  is  made  upon  one  mem- 
ber of  a  firm,  after  ite  dissolution,  it  is  not 
sufficient  to  charge  the  other  members  with 
conversioa  of  property  delivered  to  the  finn. 
lb, 

PlaintifF  In  an  actum  of  trarer  may  make 
demand  by  agent.    Buel  v.  Pwnfhrey^  56  D 

Where  the  owner  of  property  demands  ite 
retom  from  the  bailee,  who  has  violated  his 
contract  of  bailment,  or  makes  any  other 
effort  for  ite  recovery,  this  is  not  of  itself  a 
waiver  of  a  previous  oonversion.  OM  ▼• 
WaUaoe,  98  D.  435. 

12.  When  a  refusal  is  a  conTersion. 
•--  A  seisure  of  goods  by  an  officer  is  not  tor- 
tious, where  he  takes  them  under  regular 
process  in  favor  of  a  creditor  of  a  fnmdnlent 
vendee,  and  therefore  the  vendor^  to  enable 
him  to  maintain  trover  therefor  against  the 
officer,  must  make  demand  opon  him;  but 
if  demand  being  made,  the  officer  refuses  to 
deliver  them  without  requiring  any  evidence 
of  the  title  of  the  person  making  the  de- 
mand, he  will  be  presumed  to  have  waived 
his  claim  to  such  information.  Thomo&on  v. 
Rose,  41  D.  121. 

A  declaration  that  a  party  '*will  not  de- 
liver the  goods  to  any  person  whatsoever," 
when  a  demand  has  been  made,  will  be 
deemed  a  refusal,  and,  quoad  such  goods,  a 
conversion.     Buel  t.  Pwmphrey^  56  O.  714. 

An  agent  making  demand  for  delivery  of 
property  belonging  to  his  prinoi]^  must^  as 
a  general  rule,  prove  his  authority  to  make 
the  demand;  where,  however,  the  party  upon 
whom  the  demand  is  made  makes  no  objec- 
tion to  the  authority  of  the  agent  to  make 
the  demand,  but  puto  his  refusal  to  deUvef 
upon  other  grounds,  which  cannot  in  point  of 
law  be  supported,  such  refusal  is  a  clear 
waiver  of  all  objection  to  the  authori^  of 
the  agents  and  amounte  in  law  to  a  conver- 
sion.    Robertson  v.  Crane,  61  D.  520. 

A  borrowed  from  B,  an  incorporated  bank, 
four  thousand  dollars  in  confederate  treas- 
ury notes,  to  be  returned  within  ton  days, 
and  left  with  B,  as  security,  four  tiiousand 
dollars  in  ite  own  bills,  the  latter  being 
more  valuable  than  the  former.  A,  within 
the  limited  time,  offered  to  return  four  tiiou- 
sand  dollars  in  confederate  treasury  notes, 
and  demanded  back  the  four  thousand  dol- 
lars he  had  left  with  B  as  security.  The 
latter  refused  to  take  the  one  or  reram  the 
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other.  Beldt  that  B's  ref  naal  to  return  the 
four  thoasand  dollars  in  its  own  biUa  was  a 
Gonversioa  of  those  bills,  and  that  trover  lay 
for  such  oonresuon.  A  brakainu  v.  Soutfiwetl- 
em  R,  R.  Bamk.  7  R.  33. 

A,  having  agreed  to  ereot  a  brick  building 
for  B|  and  to  furnish  all  the  materials,  wrong- 
fully took  bricks  belonffing  to  C,  but  with- 
out Bs  direction.  0  thereupon  notified.  B 
of  the  facts,  and  that  he  should  look  to  him 
for  payment,  if  the  bricks  were  used  in 
building  the  house.  They  were  so  used,  and 
B  paid  A  the  sum  specified  in  the  agreement. 
Helix^  ^at  B  was  liable  to  C  for  the  value  of 
the  bricks.     Dawam  v.  PowOl,  15  R.  746. 

A  refusal  of  a  party  to  deliver  what  mforo 
contaaUim  belongs  to  him,  and  onght  to  re- 
main in  his  possession,  is  not  a  wrongful  oon- 
version.     Graham  v.  Warner,  28  D.  66. 

A  refusal  of  goods  after  demand  is  no  eon- 
version,  if  the  circumstances  show  that  it  is 
caused  by  a  reasonable  apprehension  of  the 
consequences,  in  a  doubtfuf  matter*  FUkker 
V.  Fkickar.  28  D.  359. 

A  refusal  from  misapprehension  of  the 
law  may  be  reasonable,  and  so  prevent  its 
having  the  effect  of  a  conversion;  therefore, 
where  one  intrusted  with  notes  for  colleotion 
was  summoned,  by  trustee  process,  in  an  ac- 
tion instituted  against  his  principal,  and  be- 
oanse  of  such  process  refused  to  deliver  the 
notes  upon  order  from  his  principal,  there 
was  no  conversion,  though  such  notes  were 
not  within  the  meaning  of  the  act  authoriz- 
ing trustee  process,     io. 

Mere  non-delivery  by  a  common  carrier 
will  not  constitute  a  conversion,  nor  will  a 
refusal  to  deliver,  on  demand,  if  the  goods 
have  been  lost  through  negligence^  or  have 
been  stolen;  there  must  be  proof  of  a  wrong- 
ful disposition  or  wrongful  withholding. 
Jiagnin  v.  D'manwre,  26  &.  608. 

A  qualified  refusal  by  a  common  carrier 
to  deliver  goods  on  demand  of  one  entitled 
to  them  does  not  constitute  a  conversion,  if 
the  qualification  is  reasonable  and  in  good 
faith;  and  where  tiie  person  making  de- 
mand omits  to  produce  any  evidence  of  title 
to  or  to  identify  himself  as  the  consignee,  it 
is  a  question  for  the  jury  whether  the  quali- 
fication is  reasonable,  and  the  true  reason 
for  not  delivering  the  goods.  MeEntea  v. 
New  Jersey  SUanSbocU  Co.,  6  R.  28. 

Defendant  received  bills  of  exchange  for 
acoeptanot,  and  on  demand  for  them  by  the 
persons  entitled  thereto,  he  looked  for  them, 
but  not  finding  them,  said  he  might  have 
burned  them  up  with  papers  he  considered 
of  no  value.  Heldt  that  he  was  not  liable 
in  trover,  there  being  no  evidence  of  a  vol- 
nutanr  or  intentional  destruction  or  loss  of 
the  bills.  8aU  Springs  NaL  Rank  v.  Wheeler, 
8R.564. 

18.  or  evidence  of  a  conversion. 

—  A  demand  and  refusal  are  not  in  them- 
selves conversion,  but  prima  fade  evidence 
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of  a  conversion,  which  may  be  rebutted  by 
other  evidence.  Packard  v.  Oetman,  16  D. 
476;  Loehoood  v.  Bull,  13  D.  539;  Irish  ▼. 
Chiet,  30  D.  446;  Detett  v.  Odeli,  38  D.  628; 
Hawkins  v.  Hcffman,  41  D.  767;  Tfumpsan 
V.  Rose,  41  D.  121;  Magee  v.  ScoU,  55  D.  49; 
Ca»T  v.  Clough,  59  D.  345;  Webber  v.  Davis, 
69  D.  87;  CM  v.  Wallace,  98  D.  435. 

An  absolute  refusal  to  deliver  property  cre- 
ates an  inference  in  law  that  there  has  lieen  a 
conversion;  but  one  sued  for  a  conversion 
should  be  permitted  to  show  that  his  refusal 
to  deliver  the  property  was  not  unconditional, 
but  was  accompanied  by  a  reasonable  quali- 
fication or  requirement.  Deni  ▼.  Chiles,  28 
D.  350. 

Demand  and  refusal  are  evidence  of  ooa* 
version  only  where  the  property  whereof  Uiey 
were  predicated  was  in  the  poesession  of  the 
party  refusing.     Irish  v.  Cloyes,  30  D.  446. 

Conversion  evidenced  by  an  unqualified 
refusal  is  not  obviated  by  subsequent  acts  in 
recognition  of  the  owner  s  rights;  therefore^ 
where  several  days  after  an  unqualified  re> 
fusal  to  surrender  to  plaintiff  his  property, 
in  defendant's  possession,  said  ctefendant 
pointed  out  the  property  to  a  tax  ooUector 
as  that  of  plaintiff,  and  the  collector  there- 
upon  made  distress  upon  and  finally  sold  the 
property,  and  applied  the  proceeds  in  dis- 
charge of  plaintiff's  tax  biU,  this  was  held 
not  to  obviate  the  conversion  evidenced  by 
the  refusaL    75. 

Demand  and  refusal  are  no  evidence  of 
oonversion,  when  the  defendant  makes  no 
claim  to  the  property  himself,  but  has  a  suf- 
ficient and  well-grounded  doubt  as  to  the 
plaintiff's  title,  and  refuses  to  give  up  the 
property  until  he  has  ascertained  to  whom 
It  belongs;  aliier,  if  he  has  not  sufficient 
grounds  to  doubt  plaintiff's  title.  Zachary 
V.  Pace,  47  D.  744. 

A  defendant  withholding  goods  from  plain- 
tiffs' bailee  is  guilty  of  conversion  after  de- 
mand; consequently,  where  goods  belonging 
to  the  plaintiffs  were  in  the  possession  of  a 
third  person  who  was  doing  some  work  upon 
them,  and  the  defendant  obtained  possession 
of  them,  and  on  the  demand  of  the  third 
person  for  the  ffoods  to  give  them  to  the 
plaintiffs,  refused  to  give  them  up,  the  de- 
mand and  refusal  are  evidence  of  a  conver- 
sion.    Bradley  v.  Spofford,  55  D.  205. 

A  demand  by  an  original  owner  and  refusal 
by  the  converter,  after  converted  property 
has  passed  into  an  improved  condition,  may 
be  regarded  as  evidence  of  a  conversion  after 
the  first  taking,  so  as  to  admit  of  the  owner 
recovering  in  trover  the  value  of  the  prop- 
erty in  its  improved  state.  Moody  v.  Whut^ 
ney,  61  D.  239. 

Trover  for  goods,  the  possession  whereof 
was  originally  lawful  in  defendant  can  be 
maintained  only  by  proof  of  some  subsequeni 
.tortious  act  of  defendant  amounting  to  a  con- 
version.   Fletdter  v.  Fletcher,  28  D.  359. 
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An  Msertion  of  ownership  over  property 
fak  one's  poasession  is  not  evidence  of  conver- 
sion, where  made  to  a  stranger  not  within 
sight  of  the  property,  nor  in  the  presence  of 
the  real  owner.    IrUh  v.  C/qyet,  30  D.  446/ 

14.  In  ease  of  actual  conversion, 
demand  and  refiual  unneoeasary. — 
Proof  of  demand  and  refusal  in  trover  is 
not  necessary  where  there  has  been  an  actosl 
conversion.  Neumum  v.  Newmtm^  19  D.  739; 
JeweU  V.  Patridge,  28  D.  173.  Houston  ▼. 
Dyehe,  33  D.  130;  WMer  v.  DaviB,  69  D.  87; 
otherwise  if  the  possession  was  at  first  l^igalt 
and  the  hoildinff  afterwards  tortious.  £uel 
V.  Pumphrey,  56  D.  714. 

A  party  purchasing  property  from  one 
who  has  no  right  to  sell,  and  holding  it  to 
his  own  UM,  is  guilty  of  a  direct  act  of  con- 
version without  any  demand  and  refusaL 
Hyde  v.  Noble,  38  D.  608. 

A  tortious  conversion  consists  in  a  wrong- 
ful asportatioa  of  a  chattel  with  intent  to 
appropriate  it  to  taker's  use,  and  no  demand 
and  refusal  are  then  necessary  to  maintain 
action.    Harber  v.  Dement,  52  D.  67a 

No  demand  is  necessary  to  be  made  for 
the  possession  of  stolen  goods  upon  an  inno- 
cent purchaser,  after  he  has  sold  them  to 
another  person,  for  the  reason  that  such  sale 
is  an  actual  conversion,  and  in  such  ca^  a 
demand  is  not  necessary.  Courtit  v.  Cofie, 
76  D.  174. 

In  an  action  by  the  assignee  of  an  insol- 
vent debtor  for  alleged  conversion  of  goods  of 
debtor  by  a  mortgagee  of  a  portion  of  the 
ffoods,  who  has  sold  under  the  mortgage, 
besides  the  mortgaged  goods,  similar  goods 
of  the  debtor  not  included  in  the  mortgage, 
but  intermingled  and  confused  with  toe 
mortgaged  goods,  although  the  goods  were 
sold  and  converted  into  money  uefore  any 
demand  was  made  by  the  assignee  upon  toe 
defendant,  still,  for  the  purpose  of  estob- 
lishing  a  conversion,  it  is  sufficient  to  show 
that  the  defendant  has  been  in  possession  of 
particular  parcels  of  property  belonffing  to 
the  plaintiff^  which  he  has  unlawfufiy  con- 
verted to  his  own  use  by  an  actual  sale,  and 
an  appropriation  of  toe  proceeds  to  his  own 
benefit,  and  the  nlaintiff  may  recover  for 
whatever  articles  oelonging  to  him  he  can 
show  have  been  tons  disposed  o^  and  need 
not  show  any  demand  ana  refusaL  Simprnn 
V.  Carleton,  79  D.  707. 

n.   PROCEiyuRa. 

15.  Bules  relative  to  parties. —  An 
action  of  trover  may  be  maintained  a^nst 
two  or  more  defendants,  if  the  evidence 
establishes  a  conversion  by  all.  Cowan  v. 
Buyers,  6  D.  6G8. 

All  the  plaintifis  must  recover,  or  none, 
in  an  action  of  trover  for  converting  sundry 
ehattels.     PetUbone  v.  PhOps,  35  D.  88. 

Where  others  have  joined  with  a  party  in 
the  conversion  of  property,  it  is  not  neces- 


sary,  in  an  action  against  him  for  toe  tort^ 
to  join  the  otoers.  PaUee  ▼.  OUmortt  46  D. 
386. 

A  tenant  in  common  may  leoover  in  tro- 
ver aminst  a  stranger  his  aliquot  share  in  a 
chattel,  unless  a  pm  in  abatement  is  inter- 
posed; and  after  his  recovery  his  oo-tenant 
may  recover  likewise  from  toe  same  defend- 
ant, and  no  plea  ia^abatement  can  be  inter- 
posed*    Harker  v.  DemmUt  62  D.  67a 

A  joint  action  in  trover  cannot  be  main- 
tained against  toe  seller,  who  is  a  tort-fea- 
sor and  toe  bona  fids  purchaser  of  a  ohattsL 
Larhms  v.  Sehmtnel,  94  D.  661. 

16.  Declaration.  —The  dedaratioa  ia 
trover  for  conversion  of  promissory  notes 
need  not  stote  toeir  dates  or  time  of  pay- 
ment. Bank  qf  New  Brunswick  v.  Nmsoiu 
29  D.  691. 

A  oount  in  such  a  decl«\ration,  which 
describes  toe  notes  as  *'  eleven  other  prom- 
issory notes,  having  the  like  drawers,  in- 
dorsers,  descriptions,  and  value  as  toe  said 
promissory  notes  in  toe  first  oount  men- 
tioned,"  is  bad  on  special  demurrer,  beoanst 
it  mixes  toem  all  together,  witoont  dis- 
tinguishing toe  drawer  and  indorser  of  one 
note  from  another.     /&. 

Reference  may  be  made  to  a  prior  oonnt^ 
to  avoid  great  prolixity.     /&. 

In  trover,  goods  should  be  described  wito 
convenient  certointy,  toat  the  jury  may 
know  what  is  meant^  and  a  oount  describing 
toe  goods  as  "  divers  goods,  to  wit,  a  lot  ol 
goods  beinff  in  a  store  at  Alton,"  is  entirely 
uncertain,  ooto  as  to  toe  kind  and  quan- 
tity of  goods,  and  is  bad.  BdgerlyY.  3mer^ 
son,  65  D.  207. 

Plaintiff  cannot  recover  for  an  interrup- 
tion to  his  business,  etc,  in  an  action  of 
trover,  without  a  speicial  count  or  averment 
in  toe  declaration  to  that  effect.  Agnem  ▼• 
Johnson,  62  D.  303. 

17.  Mattora  of  defmae.*— One  who 
has  delivered  goods  to  a  commission  mer- 
chant for  sale  may  maintain  trover  against 
an  officer  who  seises  them  upon  a  writ 
against  such  merchant,  and  toe  cfficer  can- 
not set  up,  in  bar,  any  lien  for  expenses 
which  toe  merchant  may  have  upon  ths 
goods.    Jones  v.  Sinclair,  9  D.  75. 

That  the  defendant  acted  without  frauds 
and  in  ignorance  of  the  plaintiff's  righte  in 
disposing  of  the  goods,  u  no  defense  in  aa 
action  of  trover.  SvereU  ▼.  CkMtL  22  D. 
551. 

That  toe  defendant  acted  under  instmo- 
tions  from  another,  who  himself  had  no  au- 
thority, is  no  defense  in  such  a  case.     lb. 

The  declarations  made  by  a  party,  at  toe 
time,  in  response  to  a  demand  for  tlie  pos- 
session of  property,  may  be  reoeived  in  evi- 
dence in  his  favor,  to  show  toat  his  refusal 
was  qualified  and  reasonable,  and  not  of  a 

*  Title  In  third  perK>n,  when  a  defense,  see 
note,  100  D.  742-744. 
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eharacter  to  render  him  liable  for  a  conyer- 
lioo..    Dent  ▼.  Chiles,  26  D.  350. 

Bvidenoe  that  a  note  was  frandnlently 
obtained  !•  admissible  in  bar  of  an  action  of 
trorer^  bronght  by  the  obligee  therein 
against  tiie  obligor,  for  the  conversion 
thereof  by  the  latter;  and  each  evidence 
nay  be  given  under  the  general  iasae.  GrO' 
ham  T.  Warner^  28  D.  65. 

In  an  action  of  trover,  the  defendant  may 
show  in  bar  of  ^e  action  anything  that 
tends  to  establish  that  the  sabject  of  the 
suit  was  not  the  property  of  the  plaintii!^ 
that  the  defendant^  possession  or  conversion 
is  not  nnlawfol,  or  that  the  thing  itself  is  of 
no  valae.    lb. 

The  application  of  converted  properfrjr  in 
disoharge  of  the  original  owner's  linibilities, 
with  respect  to  it»  will  go  in  mitigation  d 
damages,  in  trover  bronght  for  the  conver- 
sion. So  if  the  property  converted  was 
pointed  oat  to  a  tax  collector  as  that  of 

ElaintOBf,  and  was  thereupon  by  the  collector 
ivied  npon  and  sold,  and  the  prdceeds  of 
the  sale  applied  in  discharge  oi  plaintiff's 
tax  bill,  l£i8  may  be  shown  in  mitigation. 
/H«A  T.  Cfoyoi,  30  D.  446. 

A  right  of  action  for  a  conversion  is  not 
waived  by  plaintiff's  request  to  a  tax  col- 
lector who  bias  seized  the  property  as  that  of 
plaintUt  to  postpone  his  sale.    IK 

An  officer  may  pay  off  the  lien  of  a  oom- 
mon  carrier  for  freight  on  goods,  in  order  to 
get  possession  of  them,  and  upon  doing  so 
will  stand  in  the  place  and  have  the  rights 
of  such  carrier.  Bat  if,  upon  demand  being 
made  upon  him  by  a  claimant  of  said  goods, 
he  sets  up  no  claim  of  lien,  but  makes  an 
unqualified  refusal,  he  will  not  be  allowed 
afterwards  to  set  up  such  lien  as  a  defense, 
in  an  action  of  trover  for  the  goods.  Thomp' 
ton  V.  RMe^  41  D.  121. 

A  defendant  in  trover  cannot  return  prop- 
erty in  mitigation  of  damages,  where  the 
taking  was  willful,  and  the  property  has 
been  essentially  injured,  and  where  no  rule 
for  such  return  has  been  applied  for.  Hart 
V.  Skinner,  42  D.  500. 

The  rule  for  a  return  of  property  in  trover 
must  be  applied  for,  as  the  matter  rests  pri- 
marily in  tne  discretion  of  the  court  below. 
/&. 

The  motive  influencing  defendant  in  a 
tortious  conversion  is  material  only  in  re* 
polling  a  recovery  of  exemplary  damages. 
Marker  v.  Dement,  52  D.  670. 

Trover  founded  on  possession  can  only  be 
defeated  when  the  true  owner  is  known;  a 
mere  possibility  that  such  owner  will  after- 
wards be  discovered  will  not  defeat  such 
action.     Branch  v.  Morrison^  69  D.  770. 

The  record  of  proceedings  to  try  the  right 
to  personal  property  levied  on,  in  which  the 
title  is  adjudged  against  the  claimant,  is 
conclusive  against  him  in  an  action  of  tro- 
ver by  him  for  the  property  against  the 
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purchaser  under  the  execution.    SJUrUy  v. 
Fearne,  69  D.  375. 

A  judgment  and  dkMmgoi  aoaiist  a  claim- 
ant m  a  proceeding  to  tnr  tiUt  to  personal 
proper^  levied  on  may  be  Introdnoed  by 
the  purchaser  under  the  diUrinQaM  in  an  ao> 
tion  Drought  by  the  claimant  agiunst  him  for 
the  property,  even  thou£|h  he  acquired  no 
title  uy  his  purchase,  for  it  is  competent  for 
him  to  show  that  the  plaintiff  has  no  titles 
and  is  therefore  not  entitled  to  recover.    Ih, 

It  is  no  defense  to  an  action  of  trover  for 
property  sold  by  defendant  as  agent  of  an- 
other, that  the  property  was  ffovemment 
bonds  payable  to  bearer,  if  the  pnnoipal  was 
not  the  bma  fide  purchaser.  KimbaO  v.  J?tf- 
UiiM,  92  D.  581. 

if  the  owner  of  property,  with  knowl- 
edge of  facts  constituting  its  oonversiony 
aj(ain  takes  possession  of  it  as  owner,  this 
will  be  evidence  of  a  waiver  of  tiie  conver- 
sion.   CM  V.  Wattace,  98  D.  435. 

A  defendant  in  trover  cannot  show  title  in 
a  third  person  with  whom  he  has  no  privity, 
either  to  defeat  the  action  or  in  mitigation 
of  damages.  Marker  v.  DemaU,  52  0.  670; 
Weyrnxmih  v.  Chicago  He,  Ity  Co.,  84  D.  763. 
Contra,  Bailee  v.  WUUams,  37  R.  61& 

In  an  action  of  trover,  when  neither  party 
has  title  to  the  property,  the  defendant  may 
show  title  in  a  third  person,  under  whom 
he  does  not  claim,  in  order  to  defeat  the 
plaintiff's  action.  SmoU  v.  Cook,  100  D. 
f41. 

Possession  of  personal  property  is  prima 
fade  evidence  of  title;  and  if  the  defendant 
in  trover  had  possession  after  the  plaintiff 
had  possession  of  the  same  property,  such 
possession  is  sufficient  evidence  of  title  to 
sustain  his  defense  until  the  plaintiff  should 
prove  title.    lb, 

A  purchase  in  good  faith,  from  one  who 
has  no  title  and  no  right  to  transfer  the 
property,  will  not  ordinarily  constitute  a  de- 
tense  to  an  action  for  its  conversion;  but 
this  rule  does  not  apply  where  the  act  of 
appropriation  can  be  justified,  as  having 
been  authorized  in  any  manner  by  the  owner 
of  the  property.     HilU  v.  SneU,  6  R.  216. 

R.  pledged  his  pianos  to  F.,  who  employed 
him  to  assist  him  in  caring  for  and  reulng 
them.  R.  rented  one  of  them  in  his  own 
name  to  D.  F.  notified  D.  that  he  was  the 
owner,  and  I>.  agreed  to  hold  it  for  and  re- 
turn it  to  him  at  the  end  of  the  lease.  To 
satisfy  his' own  debt,  R.  subsequently  sold  it 
to  P.  and  assigned  to  him  the  lease,  P.  hay- 
ing notice  of  F.'s  claim.  P.  notified  D.  of 
the  sale,  and  D.  took  a  lease  from  him.  In 
an  action  by  P.  to  recover  the  piano  from  D., 
—  held,  that  D.  might  effectually  set  up  the 
title  of  F.  in  defense.  Pabntag  v.  Douti'iek, 
43  R.  245. 

In  trover  against  a  sheriff's  officer  for  a 

wrongful  seizure  of  chattels  on  execution, 

I  the  ctefendant  may  show  that  the  plaintiff 
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had  no  right  of  poaaesaion  in  his  own  name* 
Steanu  r.  VineaU,  46  B.  87. 

A  chattel  mortgagor  aaed  a  third  pmon 
for  oonvenion  of  the  mortgaged  property. 
Sobseqaentlv  the  mortgagees  aSied  the  prop- 
erty under  the  mortgage,  lold  part  of  it^  and 
transferred  another  part  to  the  defendant. 
TVie  mortgagor  made  a  second  mortgage  of 
the  property  pending  the  action.  JUeSt,  1. 
That  the  makins  of  the  aeoond  mortgage 
was  not  an  ahandonment  of  the  canae  of  ac- 
tion; but  2.  The  seianre  by  the  mortgagee 
should  be  oonsidered  in  mitigation  of  dam- 
agee.    DcJM  r.  Booker,  54  R.  466. 

18.  Xlie  plea,  or  answer.  —A  plea  in 
bar  amounting  to  the  general  iaane  in  trover 
is  bad.    Spalding  v,  Pruton,  50  D.  68. 

19.  "Wliat  evidenoe  is  admissible 
and  sufficient.  —  Possession,  coupled  with 
a  claim  of  title  and  acts  of  ownership,  is  evi- 
denoe  of  a  cunveraion.  Danod  v.  Wadswortht 
18  D.  567. 

The  admission  by  one  of  the  defendanta  in 
trover  that  tiiey  had  received  and  dispoaed 
of  the  goods,  made  to  one  of  the  origioal  con- 
signees,  who  had  inquired  what  had  become 
of  them,  is  sofficient  evidence  of  a  demand 
and  refnsaL    EfvertU  v.  Ck^n,  22  D.  661. 

More  formal  demand  is  unnecessary  after 
such  an  admission.     lb. 

In  trover  against  a  pnrchaaer  from  a  ven- 
dee, the  testimony  of  others  who  sold  goods 
to  the  vendee  about  the  same  time  is  ad- 
missible to  show  that  the  vendee  was  then 
insolvent*  and  that  he  had  no  expectation  of 
paying  for  the  articles  he  purchased.  Rowley 
V.  Bigelow,  23  0.  607. 

The  production  of  a  Justice's  execution 
without  the  judgment  is  sufficient  to  main* 
tain  an  action  by  a  constable  against  a 
stranger  for  takins  the  ffoods  seised  there- 
under.   Spoor  V.  Holland,  24  D.  37. 

Aconstable^B  indorsement  on  the  execution 
is  evidence  to  identify  the  goods  levied  on, 
in  such  a  case,  and  may  be  amended  if  in- 
sufficient for  that  purpose.     76. 

A  constable's  declarations  are  perhaps  in- 
admissible to  show  what  goods  were  levied 
on  in  such  an  action.    lb. 

To  maintain  trover  against*  an  innkeeper 
for  goods  intrusted  to  him  by  a  guest,  actual 
conversion  must  be  shown.  idaiUnhaJst  ▼. 
Fish,  24  D.  88. 

Demaod  and  refusal  are  not  sufficient  to 
prove  conversion  by  an  innkeeper  where  the 
defendant  has  not,  at  the  time,  possession  or 
control  of  the  soods.     Ih. 

An  action  of  trover  by  a  person  entitled 
to  an  estate  in  remainder  in  a  female  slave, 
to  recover  for  a  conversion  alleged  to  have 
occurred  during  the  existence  of  a  precedent 
life  estate,  iuiposes  upon  the  plaintiff  the 
burden  of  proving  the  slave  to  have  been 
alive  at  the  time  his  estate  in  remainder 
vested  in  possession.  Lwom  v.  Mobley,  34 
D.  370. 


Hm  fact  of  a  party's  removal  from  the 
atate  is  not  evidence  of  conversion  of  pcop- 
erty  previously  oonsigned  to  him  for  sale. 
PaUee  v.  OUmire^  46  S.  386. 

Poaseasion  of  property  hy  a  defendanl 
need  not  be  proved  m  an  action  for  ita  con* 
version;  in  many  cases  the  parting  with  the 
possession  is  the  very  fact  upon  which  the 
plaintiff  reliea  to  eetablish  a  converaion* 
Zadiarp  w,  Paee^  47  D.  744. 

Bvidence  not  tending  te  prove  a  natural 
and  nrozimate  consequence  of  the  tortiona 
act  9M9fg%d  in  the  complaint  ia  inadmissible 
for  plaintiif,  in  an  action  for  the  wrongful 
taking  and  withholding  of  alaves.  Bwriom 
▼.  ffolle^,  65  D.  40L 

A  plaintiff  in  trover  elaimiag  title  nnder  a 
deed  of  joint  owners  mnat  show  ita  due  elo- 
cution by  all  the  ffrantors;  it  ia  inadmiesible 
to  show  a  transrar  of  the  intereat  of  one 
owner,  unless  it  ia  offered  for  this  purpoae 
alone.    ShtrUf  v.  Feamet  60  D.  376. 

The  guilt  of  defendant  need  not  be  proved 
beyond  a*  reasonable  doubt,  in  trover  lor 

Soods  stolen,  to  entitle  the  plaintiff  to  a  ver- 
ict;  but  the  Jury  are  to  decide  according 
to  the  weight  of  evidence^  as  in  other  civu 
cases.    Smdairy.  Jaduon,  74  O.  476. 

Testimony  that  plaintiff  stated  to  defend* 
ant  that  he  had  witnessed  improper  inter* 
course  between  defendant'a  wife  and  a  third 
person  ia  inadmissible,  in  an  action  of  trover 
for  promissory  notes,  to  show  that  the  notea 
were  given  to  the  defendant  or  hia  wife  as 
compensation  for  injury  done  her,  or  that 
the  notea  were  voluntarily  given  te  her. 
RMim  V.  Packard,  76  D.  134.^ 

In  action  by  an  assignee  in  insolvency  for 
alleged  conversion  of  debtor's  gooda  bj  a 
mortgagee  of  a  part  of  the  goods,  who  haa  sold 
all  of  the  gooos,  it  is  not  error  to  admits  aa 
evidence  of  the  conversion  of  the  property 
claimed,  the  reply  of  the  mortgagee,  to  a  de* 
mand  by  the  assignee  for  the  goods,  that 
'*  he  was  sorrv  that  he  could  n't  accommo- 
date him,  and  he  had  been  expecting  this 
demand  for  several  days."  Simpaon  v. 
Carlcton,  79  D.  707. 

A,  the  tenant  of  timber-land  of  B,  cut 
timber  on  that  land,  and  also  on  adjoining 
land  belonging  to  others,  and  sold  it  to  (T 
B  replevied  the  timber  and  converted  it  te 
his  own  nae.  In  trover  by  C  against  B 
therefor,  —  /te/d,  that  the  prima  /ads  pre- 
sumption was,  that  A  had  the  right  to  cut 
the  timber  on  the  adjoining  prupcity,  IKia- 
lack  V.  Geiit,  52  R,  47a 

20.  The  damages  recoverable.  ^  1 . 
Oenerally.  —  If  tlie  defendant,  in  an  action  of 
trover,  return  the  property  before  action  is 
brought,  and  the  same  be  accepted  by  the 
owner,  he  can  only  recover  for  the  partial 
conversion.     Hepburn  v.  Setcell,  0  D.  612. 

Damages  in  trover  are  not  severable  where 
an  entire  sum  is  recovered  for  the  conversion 
of  articles  for  some  of  which  trover  will  not 
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He,  but  the  Judgment  moat  be  revened. 
Mitter  r.  Pbanb,  16  D.  466. 

A  eoQstable  ean  recover  only  the  anumnt 
of  his  execution  in  trover  against  an  assignee 
of  the  debtor  who  has  taken  the  goods  uter 
le^.    Spoor  T.  Holland,  24  D.  37. 

A  mle  of  damages  is  a  qnestion  of  law  in 
an  action  of  trover,  and  the  jury  are  to  as- 
oertain  the  quantum  of  damages  according  to 
the  rules  oflaw.    Baker  v.  Wfteeler,  24  D.  66. 

A  defendant  in  trover  who  repudiates  pos- 
session of  goods  vnder  contract  and  claims 
by  a  wrongful  conversion,  cannot  claim  the 
benefit  of  the  contract  in  mitigation  of  the 
damages.     Bachtn^on  v.  SCahlfr,  76  D.  692. 

Whether  the  same  rule  of  damages  should 
be  adopted  in  cases  of  conversion  where  tiie 
wrongful  taking  wae  by  desi£[n  as  in  those 
eases  where  it  arose  from  mistake,  qucere. 
Weymmtih  v.  Cliicago  €ic  B'y  Co,,  84  D.  763. 

One  who  converts  a  certificate  of  stock 
must  be  regarded  as  having  converted  shares 
which  the  certificate  represents,  so  that  he 
eannol  claim  to  be  liable  only  for  nominal 
damages  for  such  conversion.  Morion  r. 
Preston,  100  D.  146. 

S.  Meaeure  t^  cf<i7iui^s.*— The  measure 
of  damages  in  trover  is  the  value  of  property 
at  time  of  conversion.  Moody  ▼.  WfiUney, 
61  D.  239;  and  interest  from  the  time  of 
conversion.  White  ▼.  Martin,  26  D.  365; 
Bufcfi'd  V.  Fannin,  1  D.  616;  Hepbwn  ▼. 
Sewell,  9  D.  612;  Baker  v.  W/teeler,  24  D.  66; 
Clark  V.  Whitaker,  48  D.  IGO;  lee  v.  Mat/i- 
ew%,  44  D.  498.  But  a  jury  may  go  even 
beyond  this.  Backenstose  ▼.  Stahler,  76  D. 
692.  Yet  the  jury  cannot  give  vindictive 
damages.    McDowell  v.  Murdoch,  9  D.  684. 

An  agent  who  purchases  female  riaves, 
not  knowing  at  the  time  that  the  title  thereto 
was  not  in  his  vendor,  will  not  be  liable  for 
the  value  of  children  of  such  slaves  born 
after  the  delivery  to  his  principal  and  I>cfore 
demand  made  or  suit  brought.  Lee  ▼. 
Matfiew^,  44  D.  498. 

The  old  rule  for  measure  of  damages  In 
trover,  viz.,  the  value  of  the  thing  at  the  time 
of  conversion,  and  interest  thereon  up  to  the 
entry  of  judgment,  has  no  application  to  the 
remedial  system  of  Texas.  In  that  state 
the  amount  of  damap^es  will  vary  according 
to  the  particular  property  to  which  it  may 
be  applied.  Pridgin  v.  Strickland,  68  D.  124. 

Pfamtiff  is  entitled  to  recover  the  highest 
valae  of  the  property  up  to  the  time  of  tiie 
verdict     Rid  v.  MU-hell,  9  D.  702. 

The  measure  of  damages  where  an  oflicer 
sella,  withoui  notice,  property  seized  under 

*  MeasHre  of  damages  tn  trover,  generally,  aee 
DO  e.  1 1  D.  W6-ftW. 

MeAMure  of  (lAmaRes  when  owner  of  upecial  in- 
terest \6  I'laintiil,  nee  note,  62  D.  67S-G60. 

Datnaj?es,  measure  of,  where  property  la  taken 
by  mistake!  see  note,  86  R.  770. 

Damages,  measure  of,  where  value  of  prop- 
erty hatk  been  increased  by  the  wioDg>doer,  see 
ootes,  88  K.  282-286;  54  B.  421-128;  24  a..  10-86, 


Erotest,  is  the  diminution  in  price  produced 
y  the  irrexularity  of  the  sale.     Wright  ▼• 
Spencer,  18  D.  78. 

The  owner  of  property  tortiously  taken  is 
entitled  to  its  enchanced  value  until  it  has 
been  so  changed  as  to  alter  the  title.  Baker 
T.  Wheeler,  24  D.  66. 

The  measure  of  damages  for  conversion  of 
property  by  mistake,  at  a  place  where  it  was 
about  to  be  sold,  where  the  defendant  re* 
moves  it  to  another  town  and  mixes  it  with 
other  similar  proper^  so  that  it  cannot  be 
identified,  is  the  value  of  the  property  at 
the  place  and  time  of  conversion,  with  snch 
increase  as  it  may  have  received  from  flno- 
tuations  of  the  market  and  other  cansee 
independent  of  defendant's  acts.  Wqfmouth  r. 
Chicago  etc.  B*y  Co,,  84  D.  763. 

The  owner  of  \m  tortiously  taken  and 
eonvertod  into  InmEar  is  entitled  to  recover 
the  value  of  the  lumber.  BcJoer  v.  WkeeUr^ 
24D.  06. 

Damages  in  trover  for  timber  cut  and 
hauled  are  confined  to  the  value  of  the 
timber  at  the  time  of  its  severance  from  the 
freehold,  if  the  possession  of  the  converter 
subsequent  to  that  time  has  been  unintor- 
rupted.   Moody  v.  Whitney,  61  D.  239. 

The  measore  of  damages  in  trover  for  notee 
or  other  choses  in  action,  executed  by  per- 
sons other  than  the  defendant,  is  the  value 
of  the  property,  which  is  prima  fade  the 
amount  due;  but  this  may  be  rebutted  by 
proof  of  its  actual  value,  which  may  be  much 
less,  through  the  inability  of  the  maker  to 
pay.     Bobbins  T.  Packard,  76  D.  134. 

The  measure  of  damages  in  trover  for 
notes  executed  by  defendant  is  the  amount 
due  thereon  at  the  time  of  the  trial,  without 
reference  to  the  ability  of  the  defendant  to 
pay.     Ih. 

The  plaintiff  in  trover  for  notes  of  a  third 
person  may  recover  the  amount  due  thereon 
at  the  time  of  the  trial,  where  the  notes  were 
notes  given  by  a  vendee  to  the  plaintiff  for 
the  purchase  price  of  land,  the  plaintiff  giv- 
ing the  vendee  a  deed,  to  become  good  upon 
the  payment  of  the  notes,  and  afterwards  the 
vendee  sold  and  quitelaimed  the  land  to 
the  defendant,  who  agreed  with  the  Phun* 
tiff  and  vendee  to  pay  the  plaintiff  the 
amount  then  due  on  the  notes;  and  sub* 
sequently  the  defendant  became  alarmed 
about  the  title,  because  of  certain  mortcagea 
outstanding  of  record,  and  the  plaintiff  there- 
upon, to  assure  him,  gave  him  a  deed  of  the 
Eroperty,  and  delivered  to  him  the  notes,  to 
e  held  until  the  property  should  be  relieved 
of  the  mortgnges;  and  the  defendant,  with 
the  plaintiii''s  consent,  sold  the  land  to  a 
thinl  permoii,  and  the  plaintiff,  having  per- 
formed the  agreed  condition,  demanded  the 
notes,  which  the  defendant  refused  to  de- 
liver,    lb. 

The  owner  of  a  slave  unlawfully  deteined 
may  recover  not  only  his  value,  but  also 
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damaget  for  the  Tilno  ol  hii  mtyicw  from 
the  tiaw  of  the  demand  vp  to  the  time  of  the 
triaL  And  the  jnry  may  find  the  valne  and 
the  Bpeeifio  damages  in  distinct  amounts. 
Fridgm  r.  Strickland,  58  D.  124. 

21.  Judgment,  and  how«nl6rced.  — 
A  judgment  and  verdict  in  trover  are  con- 
dnsive  as  to  title  to  the  goods  claimed  in 
another  action  for  the  same  goods,  where  it 
Is  shown  by  parol  that  the  question  of  title 
was  the  only  matter  in  issue  oef ore  the  Jury. 
King  v.  Chase,  41  D.  675. 

28.  Effect  of  Judgment  to  transfer 
title.*  —  The  right  of  property,  in  the  sub- 
ject-matter of  an  action  of  trover,  is  not 
vested  in  the  defendant  until  judgment  is 
satisfied.  And  upon  such  satisfaction  the 
defendant  is  entitied  to  the  increase  of  the 
property,  between  the  time  of  oonversion 
and  satisfaction,  and  must  bear  the  loss 
that  has  occurred.  Hepburn  v.  SnoeU,  9  D. 
612. 

A  satisfaction  of  a  judgment  in  trover 
passes  the  title  to  the  defendant,  the  change 
so  made  having  relation  back  to  the  time  of 
the  act  of  conversion  sned  upon,  from  which 
period  defendant  will  have  the  benefit  of  all 
natural  increase  of  the  property.  White  ▼. 
Martin,  26  D.  365. 

One  electing  to  proceed  in  trespass  or 
trover  for  takmg  or  conversion  of  personal 
property  abandons  his  proper^  to  the  wrong- 
doer at  that  time,  and  proceeds  for  its  value; 
•o  that  when  judgment  is  obtained  and  satis- 
faction made,  the  property  is  vested  in  the 
defendant  by  relation  as  of  the  time  of  the 
taking  or  conversion.  Adiewn  v.  Miller^  59 
B.  663. 

An  unsatisfied  judgment  in  trover  does 
not  give  the  defendant  title  to  the  property 
in  question.    Alwater  v.  Tupper,  29  R.  674. 

TB.UST  DEED. 
Mortgage   distinguished   from,  aee   MoBT- 

OAOS8,  6. 

TRUST  PBOPEBTY. 

Distribution  of,  see  Truhts,  64. 
Purchase  of,  by  tnutee,  see  TBCTsn,  25, 
Bight  of  beneficiary  to  follow,  see  Tsum^ 

57. 
When  reached  in  oreditor's  suit^  see  Cridi* 

TOBS*  Surr,  la. 

TBT7STEE8. 

Appointment  and  powers  of,  see  Trusts,  IL 
Cnarity  valid  where  no  trustee  named,  see 

Charities,  10. 
Comnetenoy  of,  as  witnesses,  see  Winmsia^ 

CoQveyanoe  to  wife  throogh,  see  Husband 
AND  Wm,  94. 


Husband  as  trustee  for  wife,  aee  Hubravb 

AND  Wife,  97. 
In  insolvency,  appobtmeat  and  powers  e( 

see  Inboltenot,  12. 
In  insolvency,  suits  by,  aee  lHBOLTSir€V» 

15. 
Injnnetioiis  against  sets  of,  see  iHJUJorMW, 

36. 
Necessity  of,  in  articles  of  sepamtioii,  see 

Marriage  and  Divorce  45. 
Of  corporation,  see  Corporations,  156. 
Of  insolvent  railroad  oompaay,  see  Rail* 

ROAD  Companies,  14. 
Of  school  districts,  powers  and  duties  ol^  see 

Schools,  9,  10. 
Power  of  corporations  to  take  ai^  see  CoR- 

POlUTIONS,  96. 

Representative,  when  liable  ai^  see  Bnoo* 
TORS  AND  Administrators,  75. 

When  agent  is  trustee  for  prhudpal,  sss 
AOENOT,  46. 

When  chargeable  with  interest^  see  Imm- 

est,  10. 
When    limitation    begins    to  run   for   er 

against,  see  Ldctcations  of  Aonox% 

Wife  as  trustee  for  husband,  see  Hvbrand 

AND  Wm,  9& 
Wbo  liable  as,  in  trustee  prooesi^  see  Av^ 

taohmrnt,  9-10. 

TBXX8TB. 

Jlnclndes  t1>e  relative  rights,  duties,  and  llaUl- 
ittesof  persons,  some  of  whom  hold  the  legal  title 
to  property,  the  beneficial  interest  in  which  Is  in 
the  others.] 

Attachment  of  trust  funds,  see   Attahh- 

MENT,  36. 

Declarations  of  party  to^  as  evidence^  see 

Evidence,  147. 
Exception  in  statute  of  limitations  in  esssB 

of,  see  LiMrrATioNS  of  AonHiv%  72. 
In  favor  of  assignor  for  ereditot%  see  Aa- 

siONMSNTs,  eta,  20. 
Levying  executions  on  lands  held  in  trusty  see 

Execution,  41. 
Mortgage  distinguished  from  oonveyanee  ia 

trust,  see  Mortqagrs,  6. 
Parol  evidence  to  show  oreatio&  ol^  1^  dssd» 

see  EviDBNCE,  113. 
What  la]  se  of  time  bars  suits  eonoeming,  sss 

Limitations  or  Actions,  5S. 
When  beneficiary  may  sae,  see  Actions,  lb 


*  Title,  when  passes  by  judgment  in  trover, 
tee  note,  U  D.  m-^3A, 
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what  it  found  imperfect^  mnd  ettaUish  a 
trnst;  8.  That  the  notee  mentioned  could, 
under  the  statute,  be  assigned  only  by  in- 
dorsement and  dcdiTery,  and  not  bjr  a  sepa- 
rate instrument;  4.  That  the  assignment 
written  on  the  notes  did  not  make  a  com- 
plete trsnsaotiony  and  the  court  would  not 
complete  it.    Badgky  v.  VUram^  18  R.  541. 

To  constitute  a  trust,  it  is  enough  if  the 
owner  of  property  conveys  it  to  another  ia 
trusty  or  if  the  owner  of  personalty  unetquiy- 
ocally  declares,  either  orally  or  in  writings 
that  lie  holds  it  In  ^nuenii^  in  trust  for  an- 
other.   Ray  ▼.  ShrnnoMf  23  R.  447. 

2.  Trusts  valid  in  part  and  void  in 
part.  —  Astatute  authorized  a  town  to  issue 
bonds,  to  aid  the  construction  of  a  railroad^ 
upon  the  written  assent  of  a  majority  of  the 
taz-piyers,  certified  by  three  specified  com- 
missioners. Two  of  the  commissioners  siffned 
the  certificate,  but  the  third,  aLthoug;h  uiar- 
inff  in  their  deliberations,  refused  to  conenr. 
J9«U,  that  the  certificate  was  conclusive,  and 
evidence  was  inadmissible  to  show  that  the 
requisite  number  of  tax-payers  had  not  as- 
sented. Fint  NaL  Bank  v.  Toum  qf  Mcmd 
Talxn-,  36  R.  734. 

8.  Oonstruetioii  of  deeds  creating 
trusts.  ^  A  deed  to  two  trustees,  but  exe- 
cuted by  only  one  of  theniv  is  complete  and 
operative  as  a  conveyance  in  trust.  TenwuU 
V.  SUme»,  44  D.  213. 

A  grantee  who,  at  the  time  of  conveyanos^ 
gives  back  to  his  grantor  a  written  agree- 
ment in  which  he  acknowledges  that  he  re- 
ceives the  land  conveyedas  collateral  security, 
and  agrees  to  pay  on  certain  of  the  grantor's 
debts  out  of  the  property  conveyed,  and  tura 
over  the  balance,  if  any,  to  the  grantor,  con- 
stitutes himself  a  trustee  for  such  puipose, 
and  his  liability  will  be  enforced  by  a  court 
of  equity.    PraU  v.  ThomUm^  48  D.  492. 

A  deed  of  trust  not  intended  as  a  security 
for  money  is  not  void  as  to  creditors  and 
purchasers,  if  not  proved  and  re£|istered 
within  six  months  irom  the  time  of  its  exe- 
ention.    Oreen  v.  Komegoff,  67  D.  261. 

A  settlement  by  a  deed  of  trust  upon  the 
grantor's  daughter,  of  certain  slaves  for  life, 
and  in  the  event  of  her  marriage,  then  in 
trust  for  the  joint  use  of  herseQ  and  bus- 
buid,  end  the  survivor  of  them,  and  on  the 
death  of  the  survivor,  to  issue  that  may  be 
bom  of  such  marriage  absolutely,  will,  in  a 
case  where  the  daughter  marries  twice,  and 
has  issue  of  both  marriagee,  vest  the  prop- 
erty in  the  issue  of  both  marriages,  share  and 
share  alike.    May  v.  May,  68  D.  431. 

The  rights  granted  to  a  cMtei  qm  irwi  by 
deed  execated  in  another  state  cannot  be  de- 
feated, and  the  propwty  rendered  subject  to 
the  debts  of  the  trustee  or  of  the  i^rantcr,  in 
consequence  of  non-regiitration  in  Missis- 
sip^  but  regiBtration  in  another  state  is  not 
notice  to  a  purchaser  in  Mississippi;  and 
where  a  party  acquires  the  legal  tiUs  in  the 
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1.  Oonstmction  and  validity  of 
trusts,  generally.*  —  A  trust  may  be 
created  for  the  benefit  of  a  third  person,  as 
a  creditor,  without  his  knowledge  at  the 
time;  and  he  may  afterwards  affirm  the  trust, 
and  compel  its  execution.  Shepherd  y,  MeEv' 
€r«.  8  D.  661. 

A  trust  contrary  to  the  avowed  jfoUey  of 
the  state  will  not  be  enforced  through  the 
equitable  powers  of  the  court.  Mwiodui 
Chwrch  V.  BemmgUm,  26  D.  61. 

A  court  of  law  will  not  entertain  a  ques- 
tion of  validity  of  trusts,  if  an  estate  be^oon- 
veyed  to  a  grantee  cabbie  of  taking  the 
trust  estate.    MiUti  v.  Fiaher,  36  D.  61.  * 

To  constitute  a  direct  trust*  there  must  be, 
—  1.  A  transfer  to  a  competent  person;  2.  A 
fund  or  object  transferred;  8.  A  eeatui  que 
tnui  or  purpose  to  which  the  fund  is  to  oe 
applied.  Commisakmen  v.  Walker,  38  D.  433. 

A  trust  is  an  obligation  upon  a  person, 
arising  out  of  confidence  reposed  in  him,  to 
apply  property  faithfully  and  according  to 
such  confinence.     lb. 

A  trust  is  created  by  an  act  of  the  legisla- 
ture providing  for  *'a  sinking  fund  under 
the  management  of  the  auditor  of  public  ac- 
eounts  and  the  president  and  cashier  **  of  a 
specified  bank,  for  the  redemption  of  certain 
bonds.  The  officers  named  are  tmstees,  and 
have  the  leeal  title  to  the  money  thus  in- 
tmsted  to  them,  and  the  power  to  loan  it» 
and  to  sue  for  and  recover  it  at  law.     lb, 

A  trust  of  laud  created  by  will  is  of  same 
effect  as  a  trust  created  by  deed*  Bo8$  v. 
Barclay,  65  D.  616. 

Intent  of  a  settlor  in  creation  of  a  trust 
■lUst  be  carried  into  effects  unless  it  contra- 
venes some  public  policy  of  the  law.  l^'righl 
▼.  MUler,  09  D.  438. 

A  trust  differs  essentially  from  a  contract^ 
and  will  be  enforced  when  the  latter  can- 
Bot  be.    Oravifordra  Appeai,  100  D.  609. 

Bv  an  instrument  in  writing,  D.  assiffued 
to  has  grandson,  V.,  twelve  thousand  dollars 
in  notes  and  mortgages,  the  amount  to  be 
taken  hj  V.  after  the  death  of  D.,  D.  to  re- 
tain the  mortgages  and  notes  daring  his  life. 
nere  was  no  declaration  of  trust  m  the  in- 
strument in  favor  of  V.  On  the  back  of  cer- 
tain notes  and  mortgages  D.  had,  nearly  six 
months  before  the  execution  of  said  instru- 
ment, written  and  signed  assignments  thereof 
to  V.  D.  kept  possession  of  the  notes  and 
mortgages  until  his  death.  Held,  1.  That 
the  instrument  was  a  mere  testamentary  dis- 
position of  the  twelve  thousand  dollars,  and 
not  being  duly  executed  as  a  will,  could  not 
take  effect  as  such;  2.  That  there  being  no 
eonsideration,  the  court  would  not  complete 

*  Bee  notes  on  validity  and  effect  of  precatory 
ttUStS,  44  D.  S7a-«79;  48  K.  494-4M. 
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Utter  state  by  purohaae  from  the  tnutee, 
honaJUUf  and  for  avalnable  consideration, 
witboat  notiofi^  he  will  not  be  disturbed  in 
his  title  at  the  instance  of  the  eettm  jus  tnuL 
Wy9e  ▼.  Datidridge,  72  D.  149. 

A  grant  of  land  for  a  Talnable  considera- 
tion vpon  trust  that  the  tmstee  ''shall  at  s,U 
times  permit  all  the  white  religious  societies 
of  Christians  and  the  membera  of  such  socie- 
ties to  use  the  land  as  a  common  buryiog- 
ground  and  for  no  other  purpose,"  is  not 
upon  a  condition  snbseqaen^  but  is  void  for 
tiie  want  of  certainty  in  the  beneficiaries. 
Brxnxm  ▼.  Caldwell,  48  R.  876. 

A,  by  deed,  conveyed  all  her  property, 
"both  rsal  and  personal,''  to  a  tmstee  in 
tmst»  to  pay  the  income  to  her  during  her  life, 
and  at  her  deatii  to  transfer  the  properlnr  as 
she  should  by  will  appoint*  and  in  default  of 
snob  will  to  convey  the  property  to  her 
"  heirs  at  law. "  The  trust  prooerty  was  all 
personaL  A  died  intestate.  Held,  that  the 
trust  property  being  penonalty,  the  word 
"  heirs  "  meant  the  persons  entitled  to  take 
under  the  statute  of  distributions,  and  that 
therefore  the  property  went  to  A's  husband, 
and  not  to  her  child.  Stoeei  v.  DuUon,  12  R. 
744. 

A  wife,  for  the  purpose  of  eradina  her 
husband's  importunities  to  dispose  of  her 
lands,  and  for  a  loan  from  a  trustee,  con- 
veyed them  in  trust  to  pay  her  the  income 
for  her  life,  and  on  her  death  for  her  chil- 
dren, with  power  to  sell  and  to  convey  in 
certain  contingeucies,  and  reserving  no 
power  of  revocation.  The  oontingenoy  of 
her  surviving  her  husband  was  not  provided 
for.  The  trustee  sold,  and  invested  the  pro- 
oeeds.  Held,  that  on  the  husband's  death 
the  widow  was  not  entitled  to  rescind  the 
trust     KeyeB  v.  CarkUm^  65  R.  446. 

A  deed  creates  a  mere  equitable  life  estate 
in  a  married  woman,  and  ezecntes  legal  estate 
in  her  heirs,  where  it  conveys  real  estate  to 
a  trustee  in  trust  that  she  *'  may,  during  her 
life,  have,  hold,  use,  occupy,  possess,  and  en- 
joy "  the  same,  "and  the  rents,  issues,  and 
profits  thereof,  and  the  saoM  to  convert  to  her 
own  proper  use  and  benefit,  notwithstand- 
ing her  coverture,  and  that  without  the  let, 
trouble,  or  control "  of  her  husband,  or  lia- 
bility for  his  debts,  "as  fuUv  in  everv 
respect  as  if  she  were  sole  and  nnmarrieo, 
and  from  and  immediately  after  her  death, 
then  to  and  for  the  use  and  benefit  of  her 
legal  heirs  and  representatives."  Wore  ▼. 
Riehardaon,  56  D.  762. 

A  grantor's  intention  is  to  prevail  in  trusts 
for  use  of  married  women,   but  with  the 

Suslification  that  it  must  not  contravene  or 
efeat  the  estabUshed  rules  of  construction. 
lb. 

The  same  mode  of  construction  is  adopted 
in  cases  of  deeds  as  in  devises,  where  property 
Is  given  to  the  use  of  married  women.    Ih. 
Where  nothing  appears  on  the  face  of  a 


trust  deed  to  indicate  a  contrary  intentica 
(a  woman  and  her  children  being  tiie  bene* 
ficiaries),  it  will  vest  an  estate  in  the  woman, 
and  her  children  then  bom,  and  in  one  eM 
tenirt  sa  mere^  as  tenants  in  common;  but  no 
title  Tests  in  her  children  afterwards  begot- 
ten.  Ooff  T.  Baker,  78  D.  229. 

Under  a  conveyance  of  385  acres  of  land^ 
worth  about  twenty-four  hundred  dollars^ 
in  trust  for  the  use  and  benefit  of  a  nuu> 
ried  woman  and  her  children,  the  trustee 
beins  directed  to  permit  the  husband  to  use 
the  binds  for  the  use  and  benefit  of  his  wife 
and  children,  for  their  support  and  the  edu- 
cation of  the  children,  and  upon  the  further 
trast,  that  upon  his  death  the  said  lands 
are 'to  be  equally  owned  and  divided  by 
and  between  all  the  children  then  living, 
"  and  if  the  wife  shall  survive  him,  then  she 
is  to  take  a  child's  part  of  said  land  for  her 
life  only,"—  hM,  construinff  the  deed  in  con- 
nection with  the  value  of  the  property,  the 
condition,  number,  and  relationship  of  the 
beneficiaries  (including  after-bom  children) 
to  the  grantor,  that  he  intended  the  prop- 
erty should  be  jointly  used  and  enjoyed  by 
the  wife  and  cmldren  as  a  family,  and  that 
her  interest  in  it  could  not  be  separated  and 
subjected,  by  bill  in  equity,  to  toe  payment 
of  her  debts.    Bell  v.  Watkln8,  60  R.  756. 

4.  Oonstruing  absoluta  deed  «§ 
deed  in  troBt. —  A  person,  being  subject  to 
intozicatioh,  and  therefore  fearmg  imposi- 
tion, conveyed  his  property  by  an  absolute 
deed  to  another,  for  the  benefit  of  his  child, 
a  minor,  but  no  declaration  to  this  effect  ap- 
peared in  the  deed.  Parol  evidence  is  ad- 
missible to  prove  the  trust.  Qay  v.  Hmd^ 
3D.  681. 

A  secret  oral  contract  between  the  grantor 
and  grantee  in  an  absolute  conveyance,  that  it 
is  to  IM  in  trust  for  all  the  grantor  s  creditors, 
will  not  support  it  if  it  is  void  under  the 
statute  of  Elizabeth,  without  such  oontraot. 
Birely  v.  Staley,  25  D.  303. 

8uch  a  secret  agreement  cannot  be  en- 
forced by  the  grantor  or  his  creditors  at  law 
or  in  equity,    [h. 

A  deed  of  mortgaged  lands  was  ezeoated 
by  the  mortgagor,  husband  and  wife,  to  the 
mortgagee,  upon  the  nunrtgafine's  ond  prom- 
ise to  the  wife  to  sell  the  lano,  discharge  the 
debt,  and  pay  back  the  surplus  or  reconrey 
any  portion  unsold.  HeJd,  a  valid  and  en- 
forceable trast  in  equity.  Ckark  v.  Honey,  50 
R.536. 

5.  Declarations  of  trust  —  A  parol 
declaration  of  trust,  either  of  real  or  per- 
sonal estate  is  valid,  in  the  absence  of  any 
statute  requiring  ito  creation  to  be  in  writing. 
An^Ung  ▼.  Daivi$,  77  D.  658. 

A  parol  agreement  to  pay  hire  for  slavse 
is  a  sufficient  declaration  of  tmst  to  vest  the 
equitable  title  in  the  cestui  gee  tntM  without 
delivery;  and  the  obligation  of  a  father  t» 
provide  for  his  daughter  is  a  good  and 
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locknw  ooniideEmtion  to  tnpporfe  a  trntt,  ex- 
cept M  to  oroditon.    Blai$  ▼.  Joiui,  21  D. 

no. 

A  tnut  ie  not  oreftted  by  a  written  aokiiowl* 
edgment  by  one  party  that  another  is  en- 
tuied  to  oartain  propwt^,  without  proof  of 
a  ooneideration  lor  each  aoknowledgmenti 
Thompmm  ▼.  BrmeK  33  D.  16a. 

Tooonstitnte  a  writing  a  declaration  of 
tmat^  it  mnst  be  of  each  a  natore  that  the 
party  must  be  believed  to  hare  intended  it 
as  such.  Loom  and  inadTertent  declarations 
are  insufficient  for  that  purpose.  Oowan  ▼. 
Wheeler,  43  D.  283. 

Words  of  desire,  leoommendaticot  and 
confidence^  in  a  will,  may  amount  to  a  dec- 
laration of  trust,  when  it  appears  from  other 
parts  of  the  will  that  the  testator  intended 
not  to  commit  the  estate  to  the  derisee  or 
l^tee,  or  the  ultimate  disj^osal  of  it  to  his 
kmdneas,  juetioe,  or  discretion.  The  testa- 
tor willed  to  his  wife  his  real  estate  '*  during 
her  natural  life,"  and  his  "personal  estate 
of  every  description  ....  absolutely,  hav- 
ing fnU  confidence  that  she  will  leave  the 
surplus  to  be  divided  at  her  decease  justly 
among  my  children."  By  this  will  the  ab- 
solute ownership  of  the  personal  property  of 
the  testator  is  given  to  his  widow,  with  an 
expression  of  mere  expectation  that  she  will 
use  and  dispose  of  it  aiscreetly  as  a  mother, 
and  no  trust  is  thereby  created.  PerMOck*$ 
JCUaie,  69  D.  713. 

A  trust  is  not  created  in  favor  of  a  son  of 
a  vendee  of  land  by  a  mere  declaration  of  the 
vendee,  at  the  time  of  making  the  purchase, 
that  *'he  was  going  to  bay  the  land  for  his 
son,"  if  there  is  no  further  proof  of  any 
agreement  to  do  so,  nor  any  evidence  that 
the  son  furnished  tiie  money  to  pay  for  it. 
Lh^  V.  Lifneh,  70  D.  137. 

An  equitable  title  may  be  completelv  di- 
vested by  a  clear  and  unambiguous  declara- 
tion of  trust,  although  a  further  disposition 
of  the  legal  title  is  still  in  contemplation. 
Lane  v.  Ewing,  77  D.  032. 

Declarations  of  trust  defining  the  nature 
of  a  trvLMt  executed  by  a  trustee  and  eeiiuis 
que  tnui  after  the  execution  of  the  trust  deed 
and  changing  the  character  of  the  trust 
thereby  constituted,  cannot  have  a  retro- 
active effect  so  as  to  divest  an  inchoate 
right  of  dower  which  attached  to  the  sub- 
ject-matter of  the  trust  upon  the  execution 
of  the  trust  deed.  yicoU  v.  Ooden,  81  D. 
811. 

Trustees  cannot,  by  a  declaration  of  trust, 
relieve  themselves  of  any  duties  thereof, 
though  they  may  voluntary  assume  new 
duties.    lb. 

Where  a  mother,  entitled  to  the  whole  of 
the  property  of  her  intestate  son,  signed 
articles  of  agreement  by  which,  after  waiv- 
ing her  right  to  administration  and  agreeing 
that  letters  issue  to  her  son-in-law,  it  was 
agreed  that  the  bulk  of  the  property'  should 
8  A.  D.  a.- 
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be  invested,  the  interest  to  go  to  an  Invalid 
son  while  he  lived,  and  the  principal  to  his 
brothers  and  sisters  upon  his  deaw,  — held^ 
that  such  instrument  must  be  regarded  as 
an  assignment  and  declaration  of  trust  with 
a  trustee  competent  to  cany  it  into  effects 
ChreaanuMtCe  Appeal^  82  0.  488. 

An  agreement  constituttng  a  deelaratioii 
of  trust  is  not  revocable  at  the  instance  ci  a 
party  competent  to  make  it,  merely  because 
some  of  the  eeiAiJt  que  trmi  who  joined  in 
the  instrument  were  minors,  or  under  the 
disability  of  marriage  at  the  time  of  its  sx* 
ecution.    Ih, 

A  bond  and  mortgage  were  executed  to 
defendant  and  M.,  as  executors,  for  eight 
thousand  dollars.  Of  this  amount  six  thou- 
sand dollars  belonged  to  the  estate,  and  ths 
balance  was  lent  to  M.  by  the  pUdntifL  In 
an  action  to  enforce  a  trust  in  the  bond  and 
mortgage  for  the  plaintiff's  loan,  declara- 
tions of  M.,  made  soon  after  the  loan,  when 
she  was  feeble  and  expecting  soon  to  die,  to 
the  effect  that  she  had  received  the  loan  and 
that  the  plaintiff  was  to  have  an  interest  in 
the  mortgage  as  security,  and  that  she  in- 
tended to  execute  a  written  acknowledg* 
ment  to  that  effect, — held,  competent,  ai^ 
constituting  a  valid  and  enforceable  dedara* 
tion  of  trust    Bony  v.  Lambert,  60  B.  877. 

6.  Devines  in  trust.  — To  raise  a  prec- 
atory trust,  the  words  of  recommendation 
or  of  hope  used  by  the  testator  must  be 
certain,  —  1.  As  regards  the  objects  to 
whom  such  terms  are  applied;  and  2.  Ths 
subjects  of  property  given  mnst  be  certain. 
The  words  are  then  considered  imperative 
and  create  the  trust.  Lueae  v.  LoekJiort,  48 
D.  766. 

A  precatory  trust  was  held  created  by  this 
clause,  following  a  devise  of  all  of  testator's 
real  and  personu  property  to  his  wife  during 
her  widowhood,  viz. :  "  Fourth,  during  my 
wife's  widowhood  she  is  to  have  the  entire 
use,  profits,  and  control  of  my  estate,  and 
to  her  discretion  do  I  trust  the  education 
and  maintenance  of  my  children  during  that 
time. "    Ib» 

Words  in  a  will  expressive  of  desire,  rec- 
ommendation, and  confidence  are  not  words 
of  technical  but  of  common  parlance,  and 
are  not  prima  font  sufficient  to  convert  a 
devise  or  bequest  into  a  trust,  and  the  old 
Roman  and  English  rule  on  this  subject  is 
not  part  of  the  common  law  of  Pennsyl- 
vania.    Pennoek*8  Estate,  59  D.  718. 

Real  estate  being  devised  to  trustees  and 
their  heirs,  to  the  use  of  or  in  trust  for  an- 
other and  his  heirs,  if  the  testator  has  imposed 
upon  the  trustees  any  trust  or  duty,  the 
performance  of  whicn  requires  that  the 
estate  should  be  vested  in  them,  they  will 
take  an  estate  co-extensive  with  the  duties  to 
be  performed;  if  not,  the  leeal  ownership 
will  pass  over  to  the  beneficial  devisee.  MlUe 
V.  FUhtr,  66  D.  62. 
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An  aethre  trust  ia  created  and  ettate  reeted 
in  tmsteea  by  deTiae  ol  real  and  personal 
estate  in  tmst  ''to  oolleot  and  receive  the 
rents,  issnes,  interest,  and  income  there- 
from^**  and  after  dedncting  expenses,  "to 
pay  OTer  the  same  unto  the  eaid  qve  trust 
for  his  own  nse  and  benefit,  or  to  snch  per- 
son as  by  his  order  in  writing  he  may  author- 
ize to  receive  the  same,  and  upon  hie 
decease,  to  assiffn,  transfer,  and  convey  the 
said  estate  so  hdd  as  he  by  his  last  will  shall 
appoint,  and  in  default  of  appointment,  to 
snoh  person  or  persons,  for  such  estates  and 
in  such  shares,  as  would  be  entitled  to  the 
same  had  he  died  seised  thereof  intestate; 
bat  the  income  for  life  nnder  such  a  devise 
becomes  tike  absolute  property  of  the  cetUU 
qm  Incsl,  and  therefore  attachable  by  his 
ereditora,  and  could  only  be  secured  to  the 
emtuL  qua  truH  by  provisions  in  the  will 
against  alienation  and  liability  for  debts. 
^rard  Life  Jus.  Co.  v.  Chambers,  86  D.  613. 

A  testator  may  bequeath  certain  land  to  a 
trustee  to  hold  during  the  life  of  his  (testa- 
tor's) son,  the  trustee  to  let  or  demise  the 
same,  and  pay  the  income  over  to  the  son, 
or  at  his  option  to  permit  the  son  to  let  and 
demise  the  same,  and  collect  the  income 
during  his  life,  but  provided  that  the  land 
shall  not  be  subject  to  the  son's  debts,  nor 
nnder  his  control  or  managements  B^fe  v. 
Gtyer,  98  D.  351. 

A  testamentary  provinon  in.  trust  for 
founding  and  endowmg  a  public  library  is 
not  avoided  by  the  direction  to  publish  books 
written  by  the  testator,  averred  to  be  ath^ 
istical,  nor  by  a  direction  that  the  trustees 
shall  not  exclude  any  book  "  on  account  of 
its  difference  from  the  ordinary  or  conven- 
tional opinions  on  science,  ffovemment,  the- 
ology, morals,  or  medicine,  the  former  not 
being  a  oondition  precedent,  and  the  latter 
being  a  mere  negative  recommendation. 
Mamnen  ▼•  Philadelphia  Library  Co,f  39  R. 
741. 

A  devise  in  tmst  "to  assist,  relieve,  and 
benefit  poor  and  necessitous  persons,  and  to 
assist  and  co-operate  with  any  such  charita- 
ble, benevolent,  religious,  literary,  and  scien- 
tific societies  and  associations,  or  any  or 
either  of  them,  as  shall  appear  to  the  trustees 
best  to  deserve  such  assistance  or  co-opera- 
tion,*' is  valid.    Suter  v.  HilUard,  42  R.  444. 

A  devise  of  a  testator's  entire  estate  to  his 
wife,  "recommending  to  her,  at  the  same 
time,  to  make  some  small  allowance,  at  her 
convenience,  to  each  of  my  brothers  and  sis- 
ters, say,  to  each,  one  thousand  dollars,** 
does  not  create  a  trust  in  favor  of  the  broth- 
ers and  sisters.    ElUs  v.  Ellis,  60  D.  132. 

A  devise  in  trust  is  void  under  rule  against 
perpetuities,  where  the  testator,  after  em- 
powering and  directing  trustees  named,  to 
flsse  his  hotel  property  and  apply  the  rents, 
provides  that  "  the  period  during  which  my 
trustees,  and  their  heirs  and  successors,  shaU 


have  the  power  and  are  required  to  lease,  as 
aforesaid,  shall  be  so  long  as  my  said  diil- 
dren,  or  any  ohildren'or  descendsAts  of  them, 
or  any  of  them,  left  by  them,  or  any  ^ 
them,  at  the  death  ol  them,  or  any  of  them, 
shall  live;  it  being  understood  that  any 
lease  made  during  the  period  aforesaid  shaU 
have  full  effect  and  oontinne  for  its  stipu- 
lated term,  notwithstanding  the  ceasation  of 
all  of  said  lives  before  the  end  of  the  term  "; 
for  under  these  provisions  the  period  for 
oontinning  the  trust  or  power  to  lease  may 
extend  as  aa  to  embrace  persons  and  lives 
not  in  esse  at  the  time  of  the  testator's  death. 
Bammm  v.  Bamum,  90  D.  88. 

A  devise  in  trust  to  build  a  free  sehool- 
hoQse,  and  extend  the  education  of  poor 
ohildran,  is  Toid  at  law  for  uncertainty. 
atonestreet  v.  l^k,  40  R.  731. 

7.  Legaoiesm  tmst.— Where  a  legacy 
is  given  to  A,  in  trust  for  B,  with  a  limita- 
tion over  upon  his  death,  B  cannot  compel 
A  to  convey  the  legal  tiUe  to  him.  BtUUe 
V.  Petaxy,  44  D.  69. 

Where  the  yreaont  right  to  the  wholo 
profita  ol  certain  bank  stock,  devised  to  a 
trustee,  as  well  as  the  abeolnte  ultimate  do- 
minion of  the  shares,  is  devised  to  certain 
legatees,  they  have  a  right  to  have  a  transfer 
of  the  stock  made  to  them.  It  would  bo 
different  if  from  the  nature  of  the  tmst  the 
ownership  of  the  cestuis  que  tmst  was  not  im- 
mediate and  absolute,  or  if  their  possession 
would  defeat  or  endanger  a  legitimate  ulti* 
mate  distribution  of  the  trust  property. 
Tvmoffe  v.  Oreene,  62  D.  208. 

If  trasts  are  absolutely  void  nnder  the  rule 
aaainst  perpetuities,  legacies  springing  out 
of  them  must  abo  be  resarded  as  void. 
Barnum  v.  Barnum,  90  D.  w. 

A  bequest  of  money  to  the  trastees  of  an 
organised  church,  in  trust,  to  apply  the  inters 
est  to  the  suppression  of  the  manufacture 
and  sale  of  intoxicating  liquors,  is  valid. 
Haines  v.  Allen,  41  R.  656. 

8.  Parol  trusts. — Writing  is  not  esaaa- 
tial  to  the  creation  of  a  tmst;  but  the  atat- 
ute  of  frauds  reonires  that  its  terms  and 
conditions  must  be  clearly  manifested  and 
proved  in  writing,  under  the  hand  of  the 
party  to  be  charged,  before  the  court  will 
carry  it  into  execution.  Steers  v.  Steers,  0 
D.266. 

A  trust  of  personally  may  be  created  by 
paroL  The  statute  of  frauds  does  not  ex- 
tend thereto.     KimbaU  v.  Morton,  43  D.  621. 

The  statute  of  frauds  does  not  apply  to 
resulting  trusts  or  trusts  by  operation  of 
law;  resulting;  trasts  are  provable  by  parol, 
notwithstandmg  the  statute  of  frauds.  O^ 
borne  v.  Endieott,  66  D.  498. 

A  party  who  undertakes  to  establish  a  rs» 
suiting  tmst  by  parol  takes  the  burden  ol 
proof  on  himself.  He  claims  an  estate  ia 
land,  not  only  without  a  deed,  but  in  oppo* 
sition  to  the  written  title;  ordinarily  sack 
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tniBts  shoiUd  not  b«  fayorecL  Strimpjler  ▼• 
BoberU,  67  D.  600. 

A  trnst  arudiig  €»  raeolting  by  implicatum 
«r  ootistnietUNi  of  Uw  oat  oi  a  oonveyanoo 
of  Undi  it  OBO  expranly  exooptod  from  the 
operatioii  of  tho  GoorsU  statute  of  frands  by 
the  statute  itself.  Jladdom  ▼.  Bowei  68  D. 
i86. 

The  pripeiple  thai  a  trust  estate  oazmot 
legally  exist  without  a  declaration  in  writ- 
ingy  signed  by  the  party  who  holds  the  legal 
estate,  does  not  apply  to  secret  trusts  and 
oonfidenoest  created  tos  the  purpose  of  de- 
feating or  delayinff  creditors,  which  may 
always  be  proved  uy  paroL  HiiU  ▼.  ESotf 
7D.  26. 

When  a  mortgagee  assigned  her  interest 
in  the  mortgaged  premises,  and  promised 
endly  to  repay  the  money  and  interest*  un- 
lees  the  assignee  should  reoeiTe  the  money 
from  the  mortgaged  premises,  she  was  held 
liable  as  the  trustee  of  the  assignee,  to  the 
amount  of  the  money  so  promised.    /&. 

A  trust  in  Land  cannot  be  raised  by  parol. 
Jaekmm  r.  Miller,  21  D.  816;  Irwm  v.  /vera, 
eS  D.  420;  JM^^.  ElUs,  63  D.  471.  Contra, 
under  the  Texas  statute,  Jamm  t.  Fukrod, 
56  D.  743. 

If  A  ▼oluntarily  oonreys  land  to*  B^  the 
latter  having  taken  no  measure  to  procure 
the  conveyance,  but  accepting  it^  and  ver* 
bally  promising  to  hold  the  property  in 
trust  for  O,  the  case  falls  within  the  previa* 
ion  of  the  statute  of  frauds  requiring  trusts 
to  be  expressed  in  writing,  and  a  court  of 
equity  wul  not  enforce  the  parol  promise. 
Lantryy.  LaiUry,  2  R.  310. 

9.  iSzecutory  trusts. — An  executory 
trust  is  one  where  the  beneficiary  is  not  yet 
clothed  with  an  equitable  title,  but  has  a 
mere  right  to  have  some  act  done  which 
will  vest  in  him  such  equitable  title.  NieoU 
V.  Oycien,  81  D.  311. 

An  executory  trust  is  constituted  and 
cesUtU  que  intat  have  no  equitable  title  to 
land  where,  by  a  declaration  of  trust  exe- 
cuted by  them,  they  provide  that  the  trus- 
tee shall  not  convey  it  to  them  until  after 
partition,  and  then  in  severalty,  or  that  he 
shall  sell  it  and  divide  the  proceeds  among 
them;  and  dower  cannot  attach  to  property 
thus  held.     Ih. 

10.  Simple  and  special  trusts.— 
Trusts  are  either  simple  or  special;  in  the 
former,  the  trustee  is  passive  and  performs 
no  duty,  and  the  truat  ia  purely  technical; 
in  the  latter,  he  is  active,  beiuff  an  agent  to 
execute  the  donor's  will,  and  the  trust  is 
operative.     Dodson  v.  BtUl,  100  D.  086. 

A  simple  trust  gives  to  the  cestui  que  trust 
a  right  to  the  poasession,  control,  and  dis- 
posid  of  the  property,  and  the  legal  estate 
becomes  executed  in  him,  unless  it  is  neces- 
sary to  remain  in  the  trustee,  to  preaerve 
the  estate  for  the  cestui  que  trust,  or  to  pass 
•t  to  others.    Bk 
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A  special  trust  maintains  the  legal  estate 
in  the  trustee,  to  enable  him  to  perform  the 
duties  devolved  on  him  by  the  donor,  and 
gives  the  cestui  que  trust  only  a  right  in 
equity  to  enforoe  the  performance  of  the 
trust.    i& 

A  simple  or  passive  trust  oannot  oontinue 
the  legal  estate  in  the  trustee,  except  for  s 
proper  and  uaeful  purpose,  such  aa  the  law 
will  proteot;  and  aa  aoon  aa  the  pnrpooe 
faila  or  ceaaea  to  exiat^  the  legal  estate  be- 
oomea  executed  in  the  eestui  oue  tnisL    /&. 

Equity  preaervea  a  apecial  trust  to  give 
e£fect  to  a  donor's  right  of  dominion  over 
his  property;  as  to  a  passive  trust,  it  per* 
mits  it  to  fall  in  favor  of  puUio  policy.     Ibk 

11.  Implied  trusts,  gfenmuly.— 
Trusts  result  byimplication  of  law  in  twe 
cases  only:  1.  Where  a  purchaser  of  land 
has  paid  tiie  purchase  price  wi^  his  own 
money,  and  teken  the  conveyance  in  the 
name  of  another,  or  where  he  has  paid  with 
the  money  of  another  and  taken  the  oon< 
veyanoe  in  his  own  name;  and  2.  Where  s 
trust  has  been  declared  of  part  of  the  estate^ 
from  which  the  law  implies  an  intent  to  re- 
serve the  beneficial  ownership  of  the  residue. 
Kisler  ▼.  Kiskr,  27  D.  808. 

Loose  and  vague  declarationa  of  intentUn 
by  one  member  of  a  family,  in  letters  to  his 
brothers,  in  regard  to  hia  holding  land  in 
truat  for  the  other  members,  are  not  aoffi- 
cient  evidence  to  charge  him  with  a  trust  by 
implication.    Steers  v.  Steere,  9  D.  256. 

To  raise  a  trust  by  implication,  or  opera- 
tion of  law,  an  actual  payment^  or  actual 
loan  of  the  money  by  the  eestui  que  trust,  at 
the  time  of  the  purchase,  must  be  shown.  lb. 

Where  two  persons  sold  personal  property 
belonging  to  aoother,  with  his  assent,  and 
took  bonds  from  the  purchasers  in  their 
own  name,  and  collected  a  portion  of  the 
purchase-money,  a  court  of  equity  will  infer 
some  oonventional  arrangement  between  the 
parties,  in  the  nature  of  a  trust,  which  it 
will  enforce.  Binggold  y.  Bing^fold,  18  D. 
250. 

No  equitable  presumption  of  trust  arises 
where  tne  grantee  of  property  is  related  to 
the  person  from  whom  the  consideration 
proceeds,  in  such  a  manner  that  the  latter  is 
under  a  moral  or  natural  obligation  to  pro- 
vide for  the  former,  but  prima  fade  the 
transaction  will  be  regarded  as  an  advance- 
ment for  the  benefit  of  the  nominee.  This 
may  be  rebutted  by  evidence  clearly  show- 
ing that  a  trust  was  intended  to  be  created 
in  favor  of  the  person  who  paid  the  pur- 
chase price.  MuL  F,  Ins,  Co,  v.  Deale,  79 
D.  673. 

No  express  or  implied  trust  ia  created  by 
a  transaction  whereby  one  of  two  partners 
who  are  embarrassed  with  debts  executes  a 
deed  to  the  other,  absolute  on  its  faoe,  with 
a  consideration  expressed,  of  both  his  indi- 
vidual property  and  interest  in  the  partner- 
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■bip  property,  for  the  pnrpoae  of  enabling 
the  grantee  to  raise  money  by  morteaging 
the  same  to  pay  the  firm  debts.  Buri  v, 
WOaon,  87  D.  142. 

A  grantee  holds  land  in  tmst  for  a  grantor 
to  the  extent  of  the  purchase-money,  where 
he  has  received  an  absolnte  oonveyanoe^  and 
bfts  failed  to  make  any  payment  of  the  pnr- 
ehase  price,  and  snob  trust  descends  to  the 
representatives  and  heirs  of  the  grantee, 
agsinst  whom  a  lien  for  the  purchase-money 
will  be  enforced.    lb. 

Every  person  is  a  trustee  who  receives 
money  to  be  paid  to  another,  or  to  be  ap- 

Sited  to  a  particular  puipoae  to  which  he 
oes  not  apply  it,  and  is  liable  either  at  law 
lor  money  had  and  received,  or  in  equity  for 
breach  of  trust.  Finney  ▼.  Coehra$i,  37  D. 
460:  SlocJcard  v.  Stockard,  46  D.  79. 

Where  a  person  agreed,  verbally,  to  bid 
in  land  for  another  at  a  sheriff's  sale,  he 
shall  be  bound  and  decreed  to  hold  in  trust, 
though  he  took  the  conveyance  in  his  own 
name,  and  the  plea  of  the  statute  of  frauds 
will  not  avail  him,  when  he  has  tendered  an 
account,  in  which  he  charged  the  other  with 
the  amount  of  the  purchase-money.  Denton 
V.  McKenzie,  1  D.  664.  &  P.,  MUkr  v. 
Amu,  92  D.  495. 

19.  and  how  created  by  will.  — 

A  trust  in  an  absolute  devise  may  be  es- 
tablished by  parol  proof  of  contemporaneous 
declarations  of  the  testator  and  subsequent 
declarations  of  the  devisee  in  possession, 
that  the  devise  was  made  for  the  benefit  of  a 
third  person  upon  the  devisee's  sugfi^estion 
and  promise  to  hold  it  in  trust.  Hogt  v. 
Hoqe,  2fi  D.  52. 

A  devisee's  active  or  passive  agency  in 
procuring  the  devise  must  be  shown,  it 
seems,  in  order  to  enforce  such  a  trust.     lb. 

One  enabled  to  bid  in  property  at  less  than 
its  value,  by  falsely  representing  that  he  is 
acting  for  or  in  the  interest  of  the  defend- 
ant in  execution,  will  be  converted  into  a 
trustee  for  the  benefit  of  such  defendant. 
Orundey  v.  Webb,  100  D.  304.  8.  P.,  Ryan 
V.  Dost,  90  D.  696. 

18.  ConetructiTe  truste.  —  1.  When  a 
iru&t  arkee.  —  Persons  acquiring  title  by 
fraud  are  trustees  for  the  injured  party. 
Coleman  ▼.  Cocke,  18  D.  767;  Lewie  v.  Lewis^ 
48  D.  640. 

When  necessary,  the  heir  will  be  regarded 
as  a  trustee,  and  the  rents  and  profits  may 
aoenmulate  in  his  hands  for  the  benefit  of 
the  executory  devisee,  until  the  vesting  of 
the  estate;  and  the  court  may,  in  its  discre- 
tion, appoint  a  receiver  of  them  for  that 
purpose.     Rogere  v.  Rose,  8  D.  675. 

A  legatee  who  takes  an  estate  subject  to  a 
trust  takes  it  as  a  trustee.  McCante  ▼. 
Bee,  16  D.  610. 

One  obtaining,  as  an  assumed  protector  of 
certain  illegitimate  children,  a  compromise 
m.  their  favor,  and  as  the  result  of  such 


compromise,  a  conveyaaoe  to  himself  of  eeiw 
tain  real  estate,  can»^<slaim  that  the  ohil* 
drsn  had  no  interest  m  the  property,  and 
that  he  holds  it  discharged  of  the  trtiat. 
Sweet  V.  Jojooehe,  31  D.  252. 

A  mortgage  to  one  person  to  seonre  the 
debt  of  another  makes  the  former  a  tmstee 
of  the  latter,  who  may  oompel  an  assign* 
ment  to  be  made,  or  may  have  a  feredosore 
decreed  for  his  benefit.  Lady  Superior  ▼• 
McNamara,  49  D.  184. 

A  married  woman  obtaining  a  patent  from 
government  will  be  regardeaas  the  trustee 
of  one  who  had  entered  the  land,  and  find* 
ing  her  in  possession  without  any  olaim  to  a 
right  of  pre-emption,  had  paid  her  for  her 
improvements,  and  for  yiuding  possessioa 
to  his  vendee,  if  with  the  money  thus  ob* 
tained  she  entered  a  claim  of  pre-emption» 
and  obtained  the  patent.  Oroou  ▼•  Fmeame, 
67  D.  247. 

A  trustee  de  eon  tort  is  he  who  of  hii  own 
authoritv  enters  into  the  possession  or  as- 
sumes the  management  of  property  whiob 
belongs  beneficially  to  another.  He  is  sub* 
jeot  to  the  same  rules  and  remedies  as  other 
constructive  trustees.  Mmrie  v.  Joeeph,  91 
D.  386. 

One  who  assumes  the  management  and 
control  of  land  of  another  thereby  oonsti* 
tutes  himself  the  trustee  of  the  owner,  and 
can  do  nothing  prejudicial  to  the  interests  of 
such  owner  while  such  relations  exiA.  He 
cannot  acquire  title  to  the  land  at  tax  sale 
for  a  delinquency  which  occurred  while  he 
had  control,  although  the  fiduciary  relation 
may  have  ceased  at  the  time  of  the  sale.    lb. 

i  When  no  trust  toiU  arise,  —  A  trust  doee 
not  arise  from  a  mere  breach  of  oontraot^ 
but  the  remedy  is  at  law.  Cowanr,  Wheeier^ 
43  D.  283. 

Ko  trust  arises  on  a  conditional  oontraoi 
to  convey  land,  especially  where  the  condi* 
tions  are  not  performed.  Hence,  where  a 
surety  for  the  purchaser  of  land  takes  the 
conveyance  in  his  own  name  as  security,  and 
gives  the  purchaser  a  written  affreement  te 
convey  to  him  upon  condition  that  he  pave 
the  notes  for  the  purchase-money,  but  the 
latter,  after  paying  part,  faib  to  pay  the 
residue,  without  the  surety's  fault,  the  surety 
will  not  be  adjudged  a  trustee,  nor  will  the 
contract  be  enfor^  against  him.     lb. 

That  the  alleged  trastee  in  such  case  hae 
sufficient  funds  of  plaintiff  to  perform  the 
conditiona  of  the  contract  will  not  render 
him  chargeable  as  trustee,  especially  where 
the  funds  are  not  alleged  to  be  in  hin  hands 
for  that  purpose,  though  if  he  held  them  for 
that  purpose  it  might  amount  to  virtual 
performance  of  the  conditions  entitling  the 
plaintiff  to  a  specific  performance.    lb. 

The  acquisition  of  propertv  by  larceny  er 
trespass  does  not  create  the  relation  of  trustee 
and  cestui  que  trust;  and  therefore  such  rela* 
tion  is  not  created  where  a  person  abstracts 
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Menrities  not  intmsted  to  him,  and  tnbsti- 
iates  fomd  securities  in  their  place.  Doyle 
▼.  Murphy,  74  D.  165. 

The  owner  of  mortgaged  cattle  sold  thom, 
and  with  the  prooeeds  paid  his  debt  to  a 
bank  in  another  coonty,  where  the  mort* 
gage  was  not  filed^  the  cashier  having  no 
knowledge  of  the  cironmstances  except  that 
the  money  arose  from  a  sale  of  cattle,  ffeid, 
that  the  bank  was  not  liable  to  the  holder  of 
the  mortgage  for  the  proceeds.  Burnett  v. 
Owtafim,  Si  R.  19Q. 

14.  Sesultiner  trusts  in  real  prop- 
erty. —  1.  Oeneral  rules.  *  —  Whether  a  con- 
veyance taken  in  the  name  of  another  than 
the  person  pajring  the  consideration  is  an 
advancement  to  such  other,  or  a  resulting 
trust  is  created,  depends  upon  the  character 
of  the  transaction  at  its  inception.  Dudley 
▼.  Bosworth,  51  D.  690. 

The  death  of  the  nominal  purchaser  And 
descent  of  the  mere  naked  title  does  not 
destroy  or  impair  a  resulting  trust*    /6. 

A  resulting  trust  in  notes  secured  by 
mortgage  attaches  to  land  mortgaged  to 
eecure  their  payment,  when  the  mortgage  is 
foreclosed  by  the  person  holding  the  leeal 
title  to  the  notes.  Buck  v.  Swasyy,  56  D. 
6bl. 

A  trust  resulting  from  payment  of  con- 
•ideration  by  a  third  person,  on  a  purchase 
of  land,  results  only  in  favor  of  such  person, 
and  descends  to  his  heirs,  and  does  not  inure 
to  the  benefit  of  one  for  whom  the  purchase 
might  have  been  intended  to  be  made. 
Padgett  v.  Laivrence,  40  D.  232. 

A  resulting  trust  may  be  rebutted  even  by 
parol  declarations  of  the  person  in  whose 
favor  it  would  otherwise  be  raised.  Adams 
▼.  Ouerard,  76  D.  624. 

A  resulting  trust  will  be  upheld,  although 
the  title  to  the  land  is  acquired  through  a 
judicial  sale.     Beegle  v.  Wenlz,  93  D.  762. 

A  resulting  trust  will  be  upheld  against 
the  objection  of  uncertainty,  where  a  cred- 
itor verbally  agreed  to  reconvev  to  the  debtor 
fifteen  acres  of  land  around  the  debtor's 
house,  part  of  a  tract  of  fifty -eight  acres,  if 
the  debtor  would  waive  his  exemption,  and 
permit  the  whole  tract  to  be  sold  at  sheriff  *s 
■ale,  under  an  execution  levied  upon  it,  and 
to  be  bought  in  by  the  creditor.  The  law 
presumes  tnat  the  land  was  meant  to  be  laid 
off  in  a  reasonable  shape,  and  the  parties  can 
afterwards  do  it^  or  if  one  will  not,  the  other 
can,  on  notice.    lb. 

Where  a  trust  results  by  operation  of  law, 
as,  for  instance,  where  there  is  a  devise  or 
bequest  to  a  person  "upon  trust,'*  and  no 
trust  is  declared,  eta,  in  such  cases  the  trust 
results  to  the  heirs  at  law  or  personal  repre- 
sentatives, and  extrinsic  evidence  wUl  be 
rejected.    Baylor  v.  Plaine,  1  R.  34. 

2.    When  a  trust  will  remit.  —  Implied  or 

*  See  mouugraphlo  note  on  resulting  trusts,  61 
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resulting  trusts  arise  where  *a  purchase  Is 
made  by  one  person  in  the  name  of  another. 
Such  trusts  arise  by  operation  of  law,  are 
not  within  the  statute  of  frauds,  and  may  bo 
proved  by  parol  Mutual  Fire  Ins.  Co,  v. 
Deale,  79  D.  673.  S.  P.,  Jaekson  v.  dfdler, 
21  D.  316;  Bamngton  v.  Clarke,  21  D.  432; 
FooU  V.  Colwn,  3  D.  478;  WUliams  v.  HoU 
Ungsworth,  47  D.  527;  Baker  v.  Vining,  50  D. 
617;  Nedl  v.  Keese,  51  D.  746;  Irwin  v. 
Iters,  63  D.  420;  and  are  subject  to  execa* 
tion  affainst  the  beneficiary.  SmUheeU  v. 
Gray,  34  D.  664.  But  under  the  statute  of 
frauds,  such  trusts  must  arise  from  soma 
conveyance  or  deed.  Jackson  v.  Morse,  8  D, 
306. 

As  a  general  rule,  a  resulting  trust  ariast 
in  favor  of  one  who  advances  money  to  an- 
other for  the  purchase  of  land.  Sullivan  t. 
MeLenans,  65  D.  780;  Smiik  v.  Strahan,  67 
D.  622. 

Where  land  is  purchased  with  money  of 
two  or  more  persons,  aud  the  conveyance 
taken  by  agreement  in  the  name  of  one  of 
them,  a  resulting  trust  arises  in  favor  of  the 
others.  Dow  v.  Jewell,  45  D.  371.  S.  P.^ 
Buck  V.  Swazey,  56  D.  681;  Osborne  v.  Endi' 
co^  65  D.  498;  Jenkins  v.  Fnnk,  89  D.  134. 

If  an  agent  purchases  property  in  his  own 
name  wiui  the  funds  of  hu  principal,  he 
holds  in  trust  for  the  latter,  and  may  be 
compelled  to  convey.  Hall  v.  Sprigg,  12  D* 
506;  Depeyster  v.  Gould,  29  D.  723;  MofaU  v. 
^Wrd,  52D.  Ul. 

One  buying  land  with  the  money  of  an- 
other, and  taking  the  leeal  title  in  his  own 
name,  becomes  trustee  of  a  resulting  trust 
in  favor  of  the  latter,  even  though  he  stood 
in  no  fiduciary  character  to  the  person  whose 
money  has  been  used.  Beck  v.  ilhrich,  53  D. 
507. 

Where  exceptors  were  authorised  Iw  will 
to  sell  land  devised  to  the  testator's  utmily 
on  giving  security,  and  they  sold  the  land, 
and  employed  the  money  it  produced  in  the 
purchase  of  other  lands,  these  circumstances, 
together  with  evidence  of  the  declarations  of 
one  of  the  executors,  will  be  sufficient  to 
raise  a  trust  for  the  family  in  the  lands  thus 
purchased.     Wallace  v.  Duffield,  7  D.  660. 

Land  of  an  intestate  confirmed  to  one  of 
the  heirs,  in  the  orphans*  court,  at  the  ap- 
praisement, may  be  shown  to  be  held  in  trust 
for  the  others,  when  the  trust  is  in  writing, 
without  impugning  the  sanctity  or  validity 
of  the  decree  of  the  orphans'  court.  Baring* 
ton  V.  Clarke,  21  D.  432. 

Where  a  declared  trust  in  a  deed  is  void, 
a  trust  arises  by  implication  in  favor  of  those 
who  paid  the  purchase-money.  Metltodisi 
Church  V.  Beminaton,  26  D.  61. 

When  one  makes  a  purchase  of  land  in  ths 
name  of  another,  i^id  pays  the  consideration 
money,  a  resulting  trust  immediately  arises 
by  virtue  of  the  transaction,  and  the  nominal 
purchaser  will  be  a  trustee  for  the  penos 
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payinff  the  pifrchaM-money;  this  presninp- 
tion  of  a  resulting  tmat  may  be  rebutted  by 
circumBtanoes,  but  the  burden  of  proof  rests 
upon  the  nominal  purchaser.  Dudley  v.  Bob^ 
woiih,  51  D.  690.  &  P.,  Smitfieal  v.  Gray, 
34  D.  664;  Portia  y.  HiU,  65  D.  99.  This 
rule  extends  to  purchasers  from  the  oom- 
monwealth.  SkimpJUr  ▼.  BoberU,  57  D. 
606. 

Where  the  object  for  which  a  conversion 
of  real  estate  into  personalty  is  made  fails, 
either  wholly  or  in  part,  so  that  the  proceeds 
therecff  are  not  legally  and  effectually  dis- 
posed of  by  the  testator,  there  is  a  resulting 
trust  in  favor  of  the  heirs  at  law  pro  tanio, 
BayOey  ▼.  James,  32  D.  623. 

A  testator  died  seised  of  lands  in  another 
state,  which,  by  his  will,  he  devised  to  his 
executors  and  trustees  to  be  sold,  and  di- 
rected the  proceeds  to  be  invested  in  lands 
in  the  state  where  he  was  domiciled  at  the 
time  of  his  death,  upon  trusts  which  were 
fllesal  and  void  by  the  laws  of  that  state. 
Heuit  that  there  was  a  resulting  trust  in  favor 
of  the  heirs  at  law  as  to  the  land  devised, 
and  that  the  executors  and  trustees  would 
be  decreed  to  transfer  the  legal  title  to  such 
heirs.    lb, 

A  trust  results  'to  a  fraudulent  debtor  for 
the  creditors  on  a  purchase  of  land  in  an- 
other's name  by  such  debtor  to  defraud  his 
creditors*  and  the  debtor's  interest  is  subject 
to  sale  on  execution,  and  the  execution  pur- 
chaser maj^  in  equity  compel  the  holder  of 
the  legal  title  to  convey  to  nim,  to  surrender 
possession,  and  to  account  for  the  rente  and 
profits.    Dunnha  v.  Cay,  69  D.  420. 

Where  a  mortgagor  with  warranty  pays  off 
a  prior  mortgage  on  the  same  land,  the  pay- 
ment will  inure  to  the  benefit  of  tiie  second 
mortgagee.  But  if  the  money  with  which 
such  payment  is  made  is  furnished  in  part 
bv  a  third  person,  who  tekes  an  assignment 
of  the  mortgage  to  himself,  and  for  his  own 
benefit^  a  resulting  trust  in  his  favor  attaches 
at  once  to  the  conveyance  from  the  first 
mortgagee  to  the  mortgagor,  to  the  extent 
of  the  portion  of  the  mwtgage  debt  actually 
paid  off  by  his  money.  Keliey  v.  Jamea,  79 
b.  623. 

Where  land  is  purchased  with  the  mcoey 
of  a  husband,  in  the  name  of  the  wife, 
there  is  a  resulting  trust  in  his  favor,  and 
she  will  be  declared  a  trustee  for  him  for  the 
benefit  of  his  creditors,  Bt\ford  v.  Oronc^  84 
D.  165. 

A  resulting  trust  is  created  in  a  creditor 
for  a  debtor  as  to  a  part  of  the  debtor's  Imd 
which  the  creditor  verbally  agreed  to  reoon* 
vey  to  the  debtor,  if  he  would  waive  his 
exemption  and  permit  the  whole  tract  to  be 
sold  at  sheriff  s  sale,  under  an  execution 
levied  upon  it^  and  to  be  bought  in  by  the 
creditor.    BeegU  v.  Wento,  93  D.  762. 

Allegations  in  a  bill  that  A  laid  out  the 
money  of  A,  B^  and  0  in  the  purchase  of 
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land  for  their  common  use,  benefit,  and  ad- 
vantage, under  an  agreement  that  A  and  B 
were  to  be  owners  in  fee  and  tenante  in  com* 
mon,  each  of  a  moiety,  and  that  C  was  to 
have  wood  from  the  land  during  her  life,  and 
that  a  deed  was  taken  by  A,  are  sufficient 
allegations  of  such  a  purchase  to  raise  a  re- 
sultmg  trust     Dew  t.  JeweU,  45  D.  371. 

Where  notes  secured  by  mortgage  are 
purchased  by  the  joint  funds  of  two  persons, 
and  the  purchase  is  taken  in  the  name  of  one 
only,  a  resulting  trust  arises  in  &vor  of  the 
other,  to  the  extent  of  Uie  funds  he  has 
advanced,  and  this  trust  is  not  discharged 
by  a  memorandum  made  by  the  person  tak- 
ing the  legal  title,  which,  after  reciting  the 
jomt  interest  of  the  two^  adds  that  the  per- 
son teking  the  title  agrees  to  account  and 
pay  to  the  other  one  half  the  sums  received 
on  the  notes  as  collected.    Bwk  v.  Swaaeyp 

56  D.  681. 

8b  Wlien  no  trust  remto.  —  A  resulting 
trust  doe&  not  arise  on  a  purchase  of  land  for 
another's  benefit  where  the  purchaser  usee 
his  own  name  and  credit,  and  the  undertak- 
ing to  act  for  the  other's  benefit  is  by  paroL 
Fowhe  ▼.  Slaughter,  13  D.  133. 

A  resulting  trust  to  a  grantor,  oontrary  to 
the  express  terms  of  his  conveyance,  cannot 
be  raised.    Squire  ▼.  Border,  19  D.  446. 

A  conveyance  In  fee,  with  warranty^ 
estops  the  grantor  from  alleging  an  intereet 
in  the  purchase-money  which  will  raise  • 
resulting  trust  to  him.    i& 

A  resulting  trust  cannot  arise  in  a  patent 
from  the  government  for  land  for  which  no 
consideration  was  paid.  Jackson  ▼.  MUier^ 
21  D.  316. 

A  resulting  trust  cannot  arise  out  of  a 
fraud  upon  the  government.    Ilk 

A  resulting  trust  is  a  mere  creatore  of 
equity,  and  does  not  arise  where  there  is  an 
express  declaration  of  trust  by  the  parties 
in  writing,  nor  in  fraud  of  the  laws  of  tiie 
land,  as  in  the  case  of  an  alien  purchasing 
land,  and  having  the  deed  made  to  a  citiaen, 
in  which  case  no  trust  resulte  in  favor  of 
such  alien.     LeggeU  v.  Dubois,  28  D.  413. 

Where  the  person  making  a  purchase  of 
land  in  the  name  of  another,  and  paying  tho 
consideration  money  himself  is  under  a 
natural  or  moral  obligation  to  provide  for 
the  person  in  whose  name  the  conveyance  is 
token,  no  presumption  of  a  resulting  tmst 
arises,  but  the  trtuisaction  will  be  r^ptrded 
prima  fade  as  an  advancement  for  the  bea* 
efit  of  the  nominal  purchaser.  Dudley  t. 
Bosworth,  51  D.  690.    &  P.,  Lisiof  v.  Bart^ 

57  D.  203;  Dickinson  v.  Davifi,  80  D.  202. 

A  resulting  trust  will  not  be  raised  cr 
enforced  in  contravention  of  public  policy, 
or  the  provisions  of  a  stetute,  as  in  the  case 
of  a  conveyance  in  the  name  of  another. 
made  to  hinder,  delay,  or  defraud  the  credi* 
tors  of  the  purchaser.  Dudley  t.  Amwot^ 
51  D.  69a 
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A  resultiiig  tntsi  does  not  ozist  in  favor 
of  the  hein  of  penoni  who  made  an  asaisn- 
ment  to  another  of  a  money  demand  and  a 
oonveyance  of  oertain  real  eetate^  abedlnte 
upon  their  faoe,  and  importing  a  Taloable 
eonsideratioii;  but  upon  an  ezpreis  verbal 
condition  that  the  proceeds  from  the  ooUeo- 
tion  of  the  demand  and  the  sale  of  the  real 
estate  shonld  be  held  in  trust  for  the  heirs 
of  the  assignors  and  grsnton.  Inom  ▼• 
Iven,  63  D.  420. 

A  resulting  trust  does  not  always  arise 
from  advance  of  purchase-money.  It  does 
not  follow  that  because  money  has  been  fur- 
nished by  one  party  for  the  purchase  of 
]and  that  a  trust  thereby  results  that  cannot 
be  eacplained  or  defeated.  While  the  ad- 
Vance  may  create  such  a  trust,  it  must  be 
subject  to  the  rights  of  others,  and  cannot 
be  allowed  to  intervene  to  defeat  prior  and 
superior  equities.  8uitivam  v.  McLawnSt  65 
D.  780. 

Neither  a  resulting  nor  express  trust  arises 
or  is  created  under  the  Minnesota  statutes, 
in  favor  of  one  who  settles  upon  and  im- 
proves government  land,  and  agrees,  by 
parol,  with  another  that  the  latter  should 
enter  it  in  his  own  name  at  the  land-office, 
pay  for  it,  and  convey  it  to  the  former  upon 
repayment  of  the  purchase  price.  Wen^ 
wrA  V.  Weniwwth,  72  D.  97. 

A  presumption  of  trust  arises  in  favor  of 
one  who  pays  purchase-money  of  land,  when 
it  is  conveyed  to  a  stranger,  but  such  a  pre- 
sumption IS  rebutted  in  case  the  purchase 
can  fairly  be  deemed  to  have  been  made  for 
another,  from  motives  of  natural  love  and 
affection.  Thus  a  purchase  by  a  parent  in, 
the  name  of  a  child  is  deemed  prima  fade  an 
advancement  from  which  no  trust  results; 
and  the  presumption  that  such  a  purchase  is 
intended  for  a  provision  is  stronger  in  the 
ease  of  a  wife  than  of  a  child.  Dickhuon  v. 
Davis,  80  D.  202. 

Before  the  passage  of  the  Georgia  act  of 
1821,  making  all  estates  estates  in  fee  unless 
some  less  estate  be  expressly  limited,  a  mar- 
riage settlement  conveyed  an  entire  legal 
estate  to  a  trustee,  and  then  declared  a  trust 
in  &v<Mr  of  a  husband  and  wife,  during  the 
life  of  the  one  who  should  longest  live;  with 
remainder  to  their  children,  without  ex- 
pressly confining  the  remaiader  to  a  life 
estate  in  the  children,  or  expressly  declaring 
it  to  be  an  estate  of  inheritance  in  them. 
In  1819,  the  same  parties  bought  other  prop- 
erty, and  took  a  deed  professing  to  declare 
the  same  trusts  as  the  marriage  settlement, 
and  declaring  a  trust  in  favor  of  the  husband 
and  wife,  during  the  life  of  the  one  who 
should  longest  live;  with  remainder  to  their 
children,  and  ''their  heirs,"  thus  pursuing 
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by  the  deed  of  1819.    Adama  v.  Ouerard,  76 
D.  624. 

15.  Hesnlting  trusts  in  personal 
piropsrty.  •—  Where  one  person  purchases 
a  chattel  with  the  funds  and  for  the  use  of 
another,  but  takes  the  bill  of  scJe  in  his  own 
name,  a  resulting  trust  arises  in  favor  of  the 
owner  of  the  fund,  and  he  may  elect  to  take 
the  chattel  or  the  fund;  but  the  purchaser 
holds  the  legal  title  to  the  chatteL  OupJuli 
V.  libell,  19  D.  675. 

A  trust  results  in  favor  of  the  principal 
when  property  is  purchased  by  an  agent,  in 
his  own  name,  with  his  principal's .  funds. 
Crocker  v.  Crocker,  88  D.  291. 

M.  held  a  judgment  against  plaintiff  for 
two  thousand  dollars,  and  offered  to  dis- 
charge it  for  five  hundred  dollars,  but  plain- 
tiff did  not  accept  the  offer.  R.,  a  stranger 
to  plaintiff,  applied  to  M.,  and  by  falsely 
representing  that  he  was  acting  for  plainti^ 
induced  M.  to  assign  the  judgment  to  him, 
R.,  for  five  hundred  dollars.  Held,  that 
plaintiff  had  no  interest  in  the  transaction, 
.^ad  that  he  was  not  entitled  to  the  benefit 
of  the  purchase  of  the  judgment.  Qaroeff  v. 
Jarvia,  7  R.  835. 

16.  What  is  a  sufficient  pavment  of 
consideration  to  raise  a  resultmg  trust. 
*—  A  resulting  trust  arises  only  in  t'avor  of  a 
party  paying  the  consideration,  or  some  part 
thereoi,  at  the  time  of  the  purchase,  where 
land  is  purchased  and  the  conveyance  taken 
Kn  another's  name,  and  a  subsequent  payment 
Will  not  suffice.  Pinnock  v.  Clough,  42  D. 
521.  S.  P.,  HolUda  v.  Shoop,  59  D.  88;  Buck 
V.  Swatey,  56  D.  681;  Burden  v.  Sheridan^ 
14  R.  505. 

To  establish  a  resulting  trust  by  parol, 
there  must  be  the  clearest  and  most  indis- 
putable proof  that  the  purchase  was  made 
for  the  party  claiming  such  trust,  and  the 
purchase-moaey  paid  by  him.  HolUda  v. 
8Iu>op,  59  D.  88. 

Alter  a  purchase  with  a  party.'s  own 
money  or  credit,  a  subsequent  tender  or  re- 
imbursement by  another  may  be  evidence 
of  some  other  contract,  or  the  ground  of 
some  other  relief,  but  cannot  by  retrospect* 
ive  effect  produce  a  resulting  trust.    Jb. 

Where  the  party  who  pays  the  considera- 
tion upon  a  purchase  of  land  directs  the 
deed  to  be  made  to  one  to  whom  he  is 
indebted,  as  a  securitv  for  such  debt,  he 
thereby  renounces  the  benefit  of  the  consid* 
oration,  and  no  trust  arises  in  his  favor. 
Jackson  v.  iforse,  8  D.  8061 

When  the  money  of  one  forms  only  a  part 
of  the  consideration  of  land  purchasea  in  the 
name  of  another,  the  land  is  charged  with  a 
resulting  trust  pro  tanto,  if  the  proportion  of 
the  money  paid  by  each  can  be  clearly  as- 


the  intent  of  the  marriage  settlement,  but !  certained:  but  no  resulting  trust  arises  when 
using  new  words  of  expression.  *Heldt  that  -  the  amount  belonging  to  one  and  the  othei 
any  resulting  trust  which  might  have  arisen  \  U  unknown  or  uncertain.  Baker  v.  Vining^ 
under  the  marriage  settlement  was  rebutted  j  50  1).  617. 
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Parol  testimony  of  declarations  of  a  de- 
ceased person,  that  another  person  was 
jointly  interested  with  him  in  the  purchase 
of  certain  land,  the  deed  to  which  wae 
taken  in  the  name  of  snch  deceased  person 
alone,  is  not  competent  to  raise  a  resultins 
trust  in  such  other  person,  without  proof  of 
the  payment  of  part  of  the  pnrchase-money 
by  him.     NM  v.  KtMt,  51  D.  746. 

If  a  party  who  sets  up  a  resulting  trust  in 
lands  has  made  no  payment,  he  cannot  be 
permitted  to  show  by  parol  evidence  that 
the  purchase  was  made  for  his  benefit,  /r- 
%Dm  ▼.  IwTB,  63  D.  420. 

To  create  a  resulting  trust,  the  deed  need 
not  show  a  consideration  furnished  by  a 
third  person,  but  it  may  be  shown  by  any 
note  or  memorandum  of  the  nominal  pur- 
chaser, though  the  statute  of  frauds  be 
pleaded.     Osborne  ▼.  EndkoU,  65  D.  498. 

A  resulting  trust  does  not  exist  in  favor  of 
one  who  pays  part  of  the  price  of  land  con- 
yeyed  to  another,  unless  such  payment  has 
been  made  for  some  specific  part  or  distinct 
interest  in  the  estate.  MdQcwan  ▼•  Mc- 
Chtoan,  74  D.  668. 

No  use  results  to  a  grantor  in  a  deed  ez- 
pressinff  a  consideration,  though  it  is  merely 
nominal,  and  never  paid,  and  parol  proof 
that  the  conveyance  was  intended  to  be  in 
trust  for  the  grantor  will  not  raise  a  trust. 
Hogan  ▼.  Jaquts,  97  D.  644. 

A  verbal  promise  by  a  grantee  to  reoonvey 
land  upon  receiving  back  his  debt  will  not 
he  enforced,  either  at  law  or  in  equity,  es- 
pecially against  a  purchaser  for  a  valuable 
consideration  without  notice,    lb. 
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2.  ReqtdremenU  af  the  Statutes. 

17.  Adoption  of  early  English  stat- 
Utes.  —The  statute  27  Henry  VIII.,  chap- 
ter 10,  called  the  statute  of  uses,  is  part  of 
the  common  law  of  Massachusetts.  Johnson 
V.  JohmoTty  83  D.  676. 

18.  Their  operation,  generally.— 
The  st^Ctute  of  uses  operates  to  transfer  the 
property  to  the  person  entitled  to  the  use, 
dispensing  with  livery  of  seisin.  Chapman 
V.  QlasseU,  48  D.  41;  Ramsay  v.  Marshy  13  D. 

717. 

The  statute  of  uses  does  not  extend  to 
personal  property.     RUe  ads.  BumeU,  42  D. 

336. 

A  use  was  a  mere  confidence  in  a  friend, 
before  the  statute  of  uses,  that  the  feoffees 
to  whom  the  lands  were  given  should  permit 
the  feoffor  and  his  heirs,  and  snch  other  per- 
sons as  be  might  desic^nate,  to  receive  the 
profits  of  the  land.  Wart  v.  Richardson,  56 
D.  762. 

The  statute  of  uses  transferred  the  use 
into  possession  by  converting  the  estate  or 
interest  of  the  cfsCui  qui  wte  into  a  legal  es- 
tate, and  by  destroying  the  intermediate 
istate  of  the  feoffee.     lb, 

A  trust  is  a  use  not  executed  under  the 


statute  of  uses  in  the  eestid  que  tise,  bat  tbe 
legal  estate  is  vested  in  tbe  gnntee  or 
trustee.    lb. 

Special  trutte  are  not  within  the  statute  of 
uses,  and  a  tnist  to  hold  for  the  separate  nee 
of  a  married  woman  is  special;  if  the  woman 
beoomee  sole^  the  special  trust  for  her  sep- 
arate use  ceakee,  and  the  legal  estate  rests 
fuUy  in  her.    Steacv  v.  Rice,  67  D.  447. 

A  nse  executed  by  the  statnte  is  a  legal 
estate  to  all  intents  and  purposes,  as  much 
as  if  it  had  been  given  by  the  instrument 
creating  the  estate,  without  the  interven- 
tion of  a  trustee.    A, 

19.  What  is  a  valid  eocpress  tnut 
within  the  atatutes.  —  An  active  opera- 
tive trust  is  created  and  an  estate  vest^  in 
trustees  bj  a  devise  of  real  and  personal 
property,  m  trust,  to  lease  and  let  the  real 
estate,  to  keep  the  personal  estate  invested 
on  bond  and  mortgage,  or  other  safe  se- 
onrity,  to  collect  and  receive  the  rents,  in* 
terest,  and  profits  thereof,  and  to  pay  over 
the  net  income  to  the  children  of  the  testa- 
tor; the  nses  not  being  snch  as  are  executed 
by  the  statute  of  nses,  nor  by  the  common 
law  of  Pennsylvania.  Bamett*s  Appeal  86 
D.  602. 

A  trust  restricted  to  lives  in  being  at 
death  of  testator,  or  to  the  survivor  of  them, 
does  not  infringe  the  rule  against  perpetui- 
ties,   lb. 

The  law  concerning  active  trusts  discussed. 
IK 

Where,  by  agreement,  two  parties  obtained 
a  road  franchise  in  the  name  of  one  upon  a 
bill  drawn  by  the  other,  and  each  of  them 
constructed  one  half  of  the  road,  and  tiie 
one  in  whose  name  the  franchise  stood  took 
possession  and  collected  the  toUs  on  their 
mutual  aoconnt,  on  the  understanding  that 
they  were  to  share  equally  therein,  —  hM, 
that  an  express  trust  was  created,  of  which 
the  party  in  possession  was  the  trustee. 
Miles  V.  Thome,  99  D.  384. 

B.,  holding  tbe  legal  title  to  real  property, 
but  upon  a  secret  parol  trust  for  his  wile  and 
her  brother  K.,  executed  a  deed  thereof, 
absolute  in  form,  in  which  his  wife  joined, 
to  K.,  the  brother,  without  any  pecuniary 
consideration  and  without  the  knowledge  or 
consent  of  K.  B.  caused  the  deed  to  be 
recorded.  Subsequently,  B.  said  to  K.: 
*'The  property  ot  your  sister  has  been 
deeded  to  you,  and  I  want  you  to  look  after 
her  interests,  and  see  that  she  has  her  prop- 
erty." K.  replied,  "All  right,"  or  "Verv 
well,  **  or  words  to  that  effect.  Afterward, 
K.,  in  a  letter  to  his  mother,  and  also  in  a 
document  intended  to  be  a  will,  incidentally 
recognised  the  conveyance  as  a  trust.  Held, 
that  the  assent  of  iC  to  the  conveyance,  in 
connection  with  the  words  of  R  informing 
K.  thereof;  created  an  express  trust  in  favor 
of  B.*s  wife,  and  that  the  subsequent  letter 
and  document  were  siufficieut evidence  of  the 
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irnst  within  the  statate  of  fraads.  Kinga- 
lury  Y.  BumskU,  11  R,  67. 

SO.  What  ezproM  trusts  are  invalidL 
—  An  express  tonst  upon  kmd  oonyeyed 
by  a  daoedent  cannot  be  created  by  an  in- 
ventory of  the  estate  that  includes  land  as 
part  of  the  estate,  but  states  the  title  to  be 
in  another,  notwithstanding  the  grantee  was 
present  when  the  inventory  was  made,  and 
knew  of  it,  but  made  no  objection.  It  is  no 
writing  of  the  srantee,  and  amounts  to  no 
more  than  par«I  evidence.  Batiifv,  BIHb, 
63  D.  471. 

An  express  trust  upon  land  conveyed  by  a 
decedent  to  one  who  becomes  administrator 
cannot  be  created  by  a  charge  for  payment 
of  taxes  in  the  administration  account,  when 
it  is  not  shown  that  the  taxes  were  levied 
on  this  land,  although  it  appears  that  the 
amouut  of  the  charge  is  the  same  as  the  tax 
would  have  been  u^on  this  land.  The  evi- 
dence is  too  uncertain  to  constitute  a  written 
acknowledgment  of  the  administrator  that 
the  land  was  part  of  the  decedent's  estate. 
lb. 

A  mere  dry  trust  will  not  be  sustained 
when  persons  equitably  entitled  to  any  prop- 
erty take  absolutely  the  entire  beneficial 
interest^  and  the  trustee  has  no  duty  to  per- 
form; unless  it  be  a  special  trust  intended  to 
accomplish  some  object,  as  to  preserve  con- 
tingent remainders,  protect  property  for  the 
sole  and  separate  use  of  a  married  woman, 
or  from  the  creditors  of  the  ce6tui  qut  UttaL 
Kay  V.  Scales,  78  D.  399. 

A  trust  will  not  be  sustained  on  the 
ground  that  it  is  for  the  sole  and  separate 
use  of  a  woman,  if  she  was  unmarried  when 
the  will  took  effect,  and  there  was  at  the 
time  no  marriage  in  immediate  contempla- 
tion.    Ih, 

21.  What  trusts  are  executed  by  the 
statutes.  —  A  use  is  executed  where  tliere 
is  in  ease  a  person  seised  to  the  use,  a  cestui 
que  tfse,  a  well-defined  use,  and  a  seisin  out 
of  which  it  is  to  issue,  and  the  property 
vests  in  the  cestui  que  use  from  the  date  of 
the  deed  creating  the  use.  Moore  v.  SkuUz, 
53  D.  446. 

Power  to  dispose  of  the  estate  by  will 
given  to  a  centui  que  use,  in  the  deed  creating 
the  use,  effects  nothing,  as  the  deed  vests  in 
him  the  fee.     Pk 

A  use  will  not  be  prevented  from  being 
executed  in  the  ceatui  que  use  by  the  mere  in- 
terposition of  a  trustee  to  protect  and  secure 
a  trust  estate  in  a  third  person,  even  thougii 
a  married  woman,  unless  there  is  attached 
to  the  trustee  the  performance  of  some  ac- 
tive functions  or  duties  in  order  to  support 
the  trust     Ware  v.  Ridoirdaon,  56  D.  762. 

A  use  is  executed  in  the  trustee  when  the 
devise  or  deed  is  in  trust  "to  collect  and 
ay  over  **  the  rents  and  profits  to  another. 


t 


A  use  is  executed  in  the  cestui  que  use  when 


the  devise  or  deed  is  in  trust  to  permit  an- 
other to  "enjoy  '•'  the  rents  and  profits.     lb. 

An  implied  tmst  is  not  within  the  statute 
of  uses,  and  consequently  does  not  become 
executed  by  force  of  that  statute.  Such  a 
tmst  can  only  be  executed  by  a  voluntary 
conveyance  of  the  trustees,  a  decree  in  chan- 
cery, or  a  judgment  in  ejectment.  Sirimpjler 
V.  RoberU,  67  D.  606. 

Trusts  will  not  be  sostained,  but  will  be 
treated  as  executed,  and  the  legal  estate  as 
vested  in  the  cestui  qu^e  trust,  where  the  per- 
sons named  as  trustees  have  no  duties  to 
perform  which  require  the  seisin  or  posses- 
sion of  the  estate  to  be  in  them,  and  the  per* 
sons  for  whose  use  the  tmst  was  created  are 
suiiuris.    Kay  v.  Scates,  78  D.  399. 

A  tmst  will  not  be  considered  executed 
until  the  time  at  which  the  full  beneficial  en- 
joyment of  the  interest  devised  shall  vest.  /& 

A  present  gift  for  a  present  and  lawful 
purpose  amounts  to  a  vested  and  executed 
tmst  for  that  purpose.  PhUadelvkia  v. 
Qward,  84  D.  470. 

Where  the  entire  beneficial  interest  is  in 
the  cestm  que  trust,  without  restriction  as  to 
enjoyment,  the  trust  should  be  considered  as 
executed.  No  conveyance  of  the  legal  title 
is  necessary,  though  it  will  bo  decreed  for 
the  purpose  of  removiuji;  a  nominal  cloud 
from  the  title.     Rife  v.  Qeyer,  98  D.  Sol. 

If  a  tmst  is  perfectly  created,  so  that  the 
donor  has  nothing  more  to  do,  and  the  one 
seeking  *to  enforce  it  has  need  of  no  further 
conveyance,  and  nothing  is  required  of  the 
court  to  give  effect  to  it  as  an  executed  tmst, 
it  will  be  given  effect  notwithstanding  want 
of  consideration  and  of  change  in  the  posses- 
sion of  the  property.  But  if  the  transaction 
is  incomplete,  the  court  will  not  complete  it 
withf>ut  first  inquiring  into  its  origin  and 
consideration.  Badgley  v.  Votraiii,  IS  R. 
541. 

22.  Effect  of  state  statutes  relative 
to  uses  and  trusts.  —  The  contingent  right 
of  a  trustee  to  receive  the  rents  and  proHts  of 
land  purchased  in  the  names  of  the  testator*s 
children,  until  and  even  a^ter  such  children 
have  attained  the  age  of  twenty-two,  if  he 
shall  think  proper,  is  not  a  trust  authorized 
by  the  New  York  revised  statutes.  Wood 
V.  Wofxl,  28  D.  451. 

A  trust  in  personalty  is  not  affected  by  the 
provision  in  the  revised  statutes  of  New 
York  abolishing  all  uses  and  trusts  not 
therein  authorized  (1  R.  8.  721,  2d  ed.,  sec. 
45),  that  provision  relating  only  to  trusts  in 
realty.     Kane  v.  Oott,  35  D.  641. 

A  trust  to  executors  to  sell  realty,  invest 
the  proceeds  in  stocks,  etc.,  and  accumulate 
the  income,  and  dispose  of  it  as  directed  by 
the  will,  is  not  prohibited  by  the  provision 
of  the  revised  statutes  abolishing  uses  and 
trusts  not  therein  authorized,  the  property 
directed  to  be  sold  being  regarded  as  per* 
sonalty.    lb. 
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The  limitation  of  suspension  of  absolute 
ownersUp  of  personalty  to  two  liTea,  by  the 
revised  ttatutea,  relatM  only  to  fntiire  oon- 
tingont  estates.     lb. 

Tlio  North  Carolina  act  of  1812  of  the  ro- 
Tised  statutes,  chapter  45,  section  4,  did  not 
mean  to  change  the  nature  of  trusts,  the  rela- 
tion between  we  trustee  and  eetiui  que  truttt  or 
the  rights  of  the  latter  against  the  former. 
It  was  not  faitended  to  embrace  cases  in 
which  the  trustee  could  not  voluntarily  con- 
▼ey  to  the  eukd  que  tnut  the  legal  estate 
without  incurring  a  breach  of  trust  to  other 
persons.     BaUle  r,  Peiwajf,  44  D.  69. 

The  fourth  section  of  the  Pennsylvania  act 
of  assembly  of  Aj^ril  22,  1856,  relative  to 
creation  of  trusts,  is  prospective,  and  has  no 
application  to  a  case  which  arose  before  the 
^eoftheaot.    Linffe^feltery.EUekqf,9S 
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88.  The  doctrine  of  cy  |nre«.---The 
principle  of  ey  pres  in  executing  trusts  is  not 
applied  in  Pennsylvania,  because  no  court 
possesses  the  specific  powers  necessary  to 
l^veit  effect,  and  because  it  is  grossly  revolt- 
mg  to  a  sense  of  public  justice.  Methodist 
Church  V.  Remington^  26  D.  61. 

The  doctrine  of  cypres^  in  Pennsylvania, 
is  that  by  which  a  well-defined  charitjr,  or 
one  where  the  means  of  definition  are  given, 
may  be  enforced  in  favor  of  the  genend  in- 
tent, even  where  the  mode  or  means  provided 
for  by  the  donor  fail  by  reason  of  their  inade- 
quacy or  unlawfulness.  Philadelphia  v.  Oir- 
ard,  84  D.  470. 

When  a  definite  function  or  duty  is  to  be 
performed,  and  it  cannot  be  done  in  exact 
conformity  with  the  scheme  of  the  person  who 
has  provided  for  it,  it  must  be  performed 
with  as  close  approximation  to  that  scheme 
as  is  reasonably  practicable.  It  is  the  doc- 
trine of  approximation,  and  Is  not  at  all  con- 
fined to  the  administration  of  charities,  but 
is  equally  applicable  to  all  devises  and  con- 
tracts wherem  the  future  is  provided  for, 
and  it  is  an  essential  element  of  equity  juris- 
prudence,    lb. 

Vidal  V.  Oirard,  2  How.  127,  established 
the  validity  of  trusts  created  by  will  in  this 
oase,  and  the  heirs  of  Stephen  Girard  are 
iiow  concluded  by  the  decree  therein.    lb, 

IL  Tub  Tbustsb. 
1.  Rit^  Powers,  and  Duties  qf  Trustees. 

94.  Appointmentoftnuitee.— A  trus- 
tee of  an  express  trust  is  a  person  in  whose 
name  a  contract  is  made  for  the  benefit  of 
another.     Harney  v.  Dutdier,  55  D.  131. 

A  state  legislature  may  appoint  trustees 
and  convey  property  to  be  held  in  trust,  for 
any  object,  public  or  private.  Commissioners 
▼.  Walker,  38  D.  433. 

Any  person  may  hold  as  a  tmstee  who  is 
capable  of  confidence  and  of  holding  real  or 
personal  property.     Tb. 

Corporations  may  now  held  as  trustees,   lb. 


A  trust  may  be  confided  to  the  incnmbenti 
of  certain  offices  and  their  successors  m 
office.    Pk 

Women  may  be  appointed  aa  executive 
trustees  of  the  court,  iniere  it  will  promote 
the  interests  of  all  concerned;  as  where  a 
committee  is  selected  to  take  charge  of  the 
person  of  a  female  lunatic,  or  of  a  lunatic 
husband,  father,  eta  Qibson^s  Conl  17  D, 
257. 

Officers  whose  duties  are  incompatible  with 
the  duties  of  trustees,  snch  as  register,  clerk, 
or  judge  of  a  courts  eannot  be  employed  at 
trustees,    ib. 

Infants  sjx^ femes  eoivert,  being  inconipetent 
to  contract^  cannot  act  ae  trusteee  for  the 
sale  or  disposition  of  property  where  seourit^ 
is  required  to  be  given.    R. 

A  trustee  must  be  a  citixen  and  resident 
within  the  jurisdiction  of  the  court,  so  ae  to 
be  continually  under  its  oontrol,  and  to  be 
the  better  able  to  discharge  the  trust;  hence 
no  person  can  act  as  such  who  is  in  a  position 
subjecting  him  to  the  necessity  of  occasional 
absence  from  the  state  for  long  intervals.     76. 

A  chattel  interest  to  commence  In  futuro 
may  be  created  without  the  aid  of  a  trustee. 
Jogiters  ▼.  Edes,  49  D.  674. 

The  appointment  of  trustees  under  the 
New  York  absent  and  absconding  debtor's 
act  is  conclusive  evidence  that  the  steps 
leadine  to  the  appointment  were  re^ar, 
provided  jarisdiction  of  the  proceeding  te 
shown.      WoodY.  Chajnn,  67  D.  62. 

Proceedings  against  an  absent  or  abscond* 
ing  debtor  are  not  vitiated,  or  a  conveyance 
of  his  property  by  trustees  invalidated,  by 
the  failare  of  the  officer  before  whom  the 
proceedings  were  had  to  file  his  report  within 
the  statutory  time,  or  by  the  failure  of  the 
trustees  to  record  their  appointment  within 
the  statutory  time;  for  the  statute  is  direc- 
tory merely,     lb. 

Trustees  appointed  under  the  New  York 
absent  and  absconding  debtor's  act  take  title 
to  his  property,  —  not  a  mere  power  to  con- 
vey, —  and  their  title  dates  from  the  firsi 
publication  of  notioe.    Ib. 

Jurisdiction  to  appoint  a  tmstee  becomea 
vested  in  the  court  of  chancery,  and  doee 
not  depend  upon  acquiring  junsdiotion  of 
the  heirs  or  personal  representatives  of  the 
deceased  trustee,  where  a  trustee  is  ap- 
pointed by  a  deed  which  provides  that  in  case 
of  his  decease  or  legal  mcapacity  the  trust 
estate  shall  vest  in  such  courts  which  shall 
execute  the  trust  declared.  Morrison  ▼. 
Kelly,  74  D.  169. 

26.  His  estate  or  interest.  —A  differ- 
ent rule  of  oonatmction  is  not  necessarily  to 
be  applied  to  trust  estates  than  that  ||ovem- 
ing  kgal  estates;  accordingly  limitationa  of 
the  trusts  of  a  term  are  decided  according  to 
the  doctrines  applicable  to  real  estates. 
Cudworih  v.  Thompson,  4  D.  617. 

The  cestui  que  trust  cannot  deny  his  tme. 
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tM't  title,  in  an  action  at  law,  where  he  ad- 
mits that  he  it  in  poeaenion  nnder  him; 
and  when  sned  hj  num  trnstee,  or  by  a  pur- 
chaser nnder  him,  he  cannot  pnt  the  plaintiff 
to  the  proof  of  what  he  has  Urns  admitted. 
Den  ▼.  AOertaon,  22  D.  719. 

The  word  ''  heirs  "  is  not  necessary  to  ore- 
ate  an  estate  in  fee  in  tmsteea  when  such  an 
estate  is  dearly  essential  to  the  purposes  of 
the  trust  Chamberlain  v,  Tfunnpiont  26  D. 
390;  QiHdd  t.  Lamb,  46  D.  187. 

A  tmstee  appointed  hj  the  court  of  an- 
other state,  in  the  place  of  a  deceased  tmstee 
to  whom  land  in  Pennsylvania  has  been  con- 
veyed, obtains  no  title  to  the  land  so  as  to 
enable  him  to  maintain  ejectment  for  it. 
WiUkam  ▼.  Jfaiis,  31  D.  465. 

The  assent  of  the  eestoi  one  tnui  to  a  trust 
created  in  his  favor  will  be  presumed,  and 
therefore  the  estate  vested  in  his  trustee  is 
not  overreached  by  the  lien  of  a  judgment 
obtained  against  the  grantor,  intermediate 
the  creation  of  the  trust  estate  and  the  acts 
of  the  beneficiary  indicating  his  assent  to  the 
trust.    SBpwiih  v.  CtmOngham^  Si  D.  642. 

A  trust  created  upon  the  vest^g  of  the 
leftal  title  in  the  trustee  cannot  be  destroyed 
otherwise  than  bv  the  renunciation  of  the 
oeafio  qm  tru$L    lb, 

A  trustee  will  be  considered  as  taking  the 
legal  title,  when  it  becomes  neoessary  that 
the  title  should  be  vested  in  him  in  order  to 
execnte  the  declared  purposes  of  a  wiU. 
M&rUm  V.  BarreU^  39  D.  675;  Btfe  ▼.  OeytTt 
98  D.  361. 

A  trustee  may  recover  in  ejectment  against 
his  cfMui  que  tnuL  BeacJi  v.  Beach,  39  D. 
204. 

Where  a  tmstee  is  under  no  obligation  to 
eonvey  to  a  defendant,  the  jury  will  not  be 
directed  to  presume  a  conveyance  to  him. 
4bk 

The  legal  title  to  real  estate  and  person- 
alty remains  in  the  trustee  where  it  has  been 
vested  in  him  to  be  held  for  one  person  un- 
til marriage;  afterwards  for  the  joint  use  of 
husband  and  wife,  and  of  the  survivor,  with 
contingent  remainder  over.  Biee  ads.  Bur- 
iic^42D.  336. 

The  legal  estate  will  not  vest  in  a  tmstee 
in  case  oi  a  trust  for  the  nse  of  a  married 
woman,  unless  the  instrument  creating  the 
tmst  sssiffns  to  the  tmstee  the  performance 
of  some  auty  necessary  for  her  enjoyment 
of  the  ftstate.     Ware  v.  Bicftardwn,  56  I).  762. 

An  instrument  will  be  so  construed  as  to 
vest  legal  estate  in  trustees  if  possible,  where 
an  estate  is  devised  or  conveyed  to  trustees 
for  the  separate  use  of  a  married  woman, 
because  such  a  constmction  will  but  effectu- 
ate the  intention  of  the  donor.     lb. 

In  all  cases  where  it  is  doubtful  what 
estates  trustees  have,  they  are  presumed  to 
take  an  estate  large  enough  to  enable  them 
to  accomplish  the  purposes  of  the  trust;  but 
the  trustee  will  never,  by  construction,  be 
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held  to  take  a  greater  estate  than  the  natura 
of  the  tmst  demands.  CrmUer  v.  Bobertmm^ 
57  D.  168;  Owld  v.  Lamb,  45  D.  187. 

Tmsteea  take  exactly  that  quantity  of  in- 
terest in  an  estate  which  the  purposes  of  the 
tmst  require,  and  in  the  absence  of  any  ex- 
press limitation,  sufficient  to  carry  the  legal 
mheritance,  the  estate  of  the  trustees  maybe 
enlarged  and  extended  into  such  an  estate 
as  the  nature  of  the  trust  may  require;  the 
construction  in  this  respect  to  be  governed 
mlinly  by  the  intention  of  the  testator,  as 
gattiered  from  the  general  scope  of  the  wilL 
ms  V.  Fisher,  65  D.  52. 

A  devise  to  trustees  for  a  particular  pur- 
pose vests  the  legal  estate  in  them  as  long  as 
the  execution  of  the  trust  requires  it,  ana  no 
longer.  Steacy  v.  Bice,  67  D.  447;  Coulter 
V.  Boberi9on.  57  D.  168. 

A  tmatee  s  title  does  not  cease  at  death  of 
a  married  woman,  where  slaves  are  conveyed 
to  him  by  deed,  his  heirs,  executors,  and  ad- 
ministrators, in  tmst  for  her  sole  and  sepa- 
rate use  during  her  life,  and  after  her  death, 
for  the  use,  benefit,  and  behoof  of  her  chil- 
dren by  her  present  husband,  and  their  heirs 
forever.     Brvan  v.  Weems,  65  D.  407. 

A  testator  having  devised  an  estate  to  trus- 
tees in  trust  for  use  and  benefit  of  K/eme  cov 
eH  during  her  natural  life,  and  at  her  death 
to  the  use  of  the  heirs  of  her  body,  and  in 
default  of  heirs  of  her  body,  then  to  his  (the 
testator's )  own  right  heirs,  the  trustees  take 
only  a  legal  estate  for  the  life  of  the  feme 
eoveri,  the  evident  intention  of  the  trust  be- 
ing to  protect  the  property  against  the  mari- 
tal rights  of  the  husband,  and  upon  the 
death  of  the  femt  covert,  the  legal  title  vests 
in  the  heirs  of  her  body  as  purchasers,  un- 
der the  limitation  in  the  will.  EIUm  v. 
Fisher,  65  D.  52. 

The  title  held  by  a  defendent  as  trustee 
may  be  transferred  by  sale  under  an  execu- 
tion against  him.    GiUe  v.  Palmer,  69  D.  756. 

An  active  trust  is  created  requiring  the 
legal  estate  in  the  trustee  by  a  provision  in 
a  will  bequeathing  land  to  a  tmstee,  to  be 
leased  by  nim,  and  the  income  paid  over  to 
the  testator's  son  during  his  life,  remainder 
to  his  heirs,  and  with  a  further  provision 
that  if  the  trustee  desires,  he  may  permit 
the  son  to  let  the  land  and  collect  the  in- 
come, but  that  it  is  not  to  be  liable  for  his 
debts  or  in  any  wise  under  his  control.  B^e 
V.  Oeyer,  98  D.  351. 

Whenever  it  is  necessary  for  the  acoom* 
plishment  of  any  object  of  the  creator  of  a 
trutft  that  the  legal  estate  should  remain  in 
the  trustee,  then  the  trust  is  a  special,  active 
one.     lb. 

The  true  test  as  to  whether  a  trust  is  an 
active  one,  requiring  a  legal  estate  in  the 
tmstee,  is.  Would  a  court  of  equity  in  Penn- 
sylvania decree  a  conveyance  of  the  legal 
title?    Tb. 

Where  land  is  devised  to  a  tmstee,  with 
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itiont  to  give  the  income  thereof  to  the       It  is  a  sufficient  delivery  of  a  deed  of  tmsl 

iter's  son,  for  Ufe»  or  to  permit  the  son   if  the  draughtsman  informs  the  bargainee  of 

,«      11  _^  xi^  -  _. ^v  _   .. — x__    £^  existence,  and  he  ooosents  to  aot  as  tms- 


directions 

testator 

to  himself  collect  the  income,  the  trustee 

takes  a  le^al  estate  which  is  not  divested  bv 

this  permission  to  the  son,  and  the  latter  s 

estate  is  only  an  equitable  one.     /ft. 

Where  a  trustee  conveys  his  legal  title  to 
his  cestui  qt^  trust  in  violation  of  the  will 
creaung  the  oust,  it  is  a  breach  thereof  and 
the  conveyance  is  absolutely  void.    Hk 

Lands  were  conveyed  to  trustees,  their 
heirs  and  assigns,  to  sell  sufficient  to  pay 
certain  debts,  and  then  to  lease  and  support 
a  certain  beneficiary  for  life;  the  residuum 
to  be  held  for  the  oenefit  of  the  grantor's 
heirs  at  the  expiration  of  the  life  estate;  re- 
serving to  the  grantors  power  by  appoint- 
ment or  will  to  direct  where  the  residue 
should  go;  the  trustees,  in  their  discretion, 
upon  request  of  the  grantors,  to  sell  and 
convey  any  portion.  lield,  that  the  trustees 
took  the  whole  estate,  and  the  beneficiaries 
only  an  equitable  interest;  and  that  if  by  the 
acts  or  negligence  of  the  trustees  the  estate 
of  the  trustees  had  been  defeated  by  adverse 
possession,  the  interests  of  the  remainder- 
men were  also  defeated.  Bennett  v.  Oarlock, 
85  R.  517. 

26.  Acceptance  by  trustee^  and  how 
proved.  —  A  trustee's  acceptance  is  not  es- 
sentiid  to  the  existence  of  a  trust.  Field  v. 
Arrawsmitii,  39  D.  185;  Stone  ▼.  King,  84  D. 

657. 

A  court  of  chancery  will  execute  a  trust, 
whether  the  trustee  assents  or  not.  Field  v. 
Arrotvsrmth,  39  D.  185. 

Where  the  grantee  in  a  deed  of  trust 
agreed  to  accept  the  trust,  and  the  deed  was 
put  on  record  pursuant  to  the  directions  of 
the  grantor,  the  delivery  was  sufficient. 
Steele  v.  Lowry,  19  D.  581. 

An  estate  conveyed  in  trust  to  two  per- 
sons, one  of  whom  refuses  to  act  as  trustee, 
vests  in  the  other.    ScuU  v.  Beeoea,  29  D.  694. 

An  executor  accepting  a  trust  accepts  it 
entirely,  and  cannot  renounce  a  portion  of  it. 
Roae  V.  Barclay,  55  D.  616. 

Lands  in  Pennsylvania  subjected  by  a  tes- 
tator to  a  trust,  other  than  for  payment  of 
debts,  of  which  the  executors  in  ifew  York 
are  trustees,  can  be  conveyed  only  by  the 
executors  accenting  all  the  trusts  under  the 
will,  or  by  their  rejecting  the  trusts  entire, 
and  procuring  the  appointment  of  a  trustee 
in  Pennsylvania.  A  middle  course  of  re- 
nouncing the  executorship  and  trust,  so  far 
as  regards  the  lands  in  Pennsylvania,  and 
procuring  the  appointment  of  an  adminis- 
trator with  the  will  annexed  in  Pennsylva- 
nia, will  fail,  for  he  cannot  execute  the  trusty 
and  they  cannot  renounce  it  in  part.     lb, 

A  trustee  may  maintain  an  action  without 
proving  his  acceptance  of  the  trust;  his 
oringing  of  the  suit  and  acting  as  trustee 
are  sufficient  0*2feiH  v.  Henderson,  60  D. 
S6a 


tee  under  it.    Orten  v.  Kcrnegay,  67  D.  261. 

A  voluntary  deed  of  trust  was  delivered 
by  the  grantor  to  the  trustee  named  therein, 
who  communicated  this  fact  to  the  eestuis 
^ue  trust,  and  promised  to  have  the  deed 
recorded.  To  avoid  executing  the  trust,  the 
trustee  afterwards  returned  the  deed  to  the 
grantor,  who  destroyed  it  Held,  a  com- 
plete delivery  to  the  eestuis  que  trusL  Stone 
V.  King,  84  D.  557. 

97.  Bigrhts  and  powers,  generally. 
—  Trusts,  with  respect  to  funds  created  by 
will  for  distribution  at  a  future  period,  are 
either  discretionary  or  directory:  5iscretion- 
aiy,  where  no  directions  are  given  as  to  the 
manner  in  which  the  fund  shall  be  invested 
prior  to  its  final  appropriation  in  satisfaction 
of  the  trust;  directory,  where  the  manner 
in  which  the  fund  shall  be  invested  is  pointed 
oat    Deaderiek  v.  CantreQ,  31  D.  570. 

A  trustee  is  bound  to  manage  and  employ 
the  trust  property  for  the  benefit  of  the  ces- 
tui  que  trust  with  the  care  and  diligence  of  a 
provident  owner.    Hutchinson  v.  Lord,  60  0. 

Where  no  express  or  implied  directions 
can  be  derived  from  the  will  of  the  donor  as  to 
the  investment  of  trust  funds,  it  is  the  duty 
of  the  trustee  to  whom  monev  is  oonveyed  in 
trust  to  invest  it  in  good  and  safe  seeurities. 
KimbaU  v.  Reding,  64  D.  333.* 

A  trustee  being  directed  to  use  his  **best 
skill  and  Judgment"  in  investing  trust 
funds,  his  powers  and  discretion  are  not  en- 
larged by  the  use  of  the  worda  "  beet  ekill 
and  judgment "    lb. 

An  investment,  to  be  deemed  safe,  mast 
have  some  evidence  that  it  is  so,  to  distin- 
guish it  from  a  mere  adventure;  it  must  have 
a  valuation,  yield  an  actual  income,  and  not 
be  founded  upon  remote  contingenoiee.  Buy- 
ins  stock  in  a  contemplated  railroad  is  not  a 
safe  investment  but  a  mere  adventure.    /&. 

A  trustee  does  not  transcend  his  power  or 
abuse  his  trust  by  paying  over  to  the  eeitel 
que  trust,  money,  in  good  ^ith,  whenoharffed 
by  the  will  of  testator  to  do  so  when  in  nis 
judffment  it  seems  necessary.     Jb, 

Trustees  for  the  benefit  of  another  cannot 
recover  in  that  capacity  where  they  do  not 
seek  to  do  so^  and  have  repudiated  the  trust 
relation  by  bringing  the  action  in  their  own 
right  Thus  where  A  paid  purchase-money, 
and  took  a  oonveyance  to  B  of  an  undivided 
one  half  of  a  tract  of  land,  and  after  the 
death  of  A  and  B  the  heirs  of  B,  in  their 
own  right  sued  the  grantor  for  partition, 
they  cannot  recover  as  trustees  lor  benefit 
of  A.     Portis  V.  Hill,  65  D.  99. 

A  trustee  under  a  deed  of  trust  has  no 
power  to  impose  new  terms  or  conditions,  or 

*  InvestmentB  by  tnutaan  «nd  Usbility  for,  see 
note.  67  K.  lU-U^ 
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to  alter  or  rary  those  oontained  in  the  deed. 
Caatell  ▼.  Boas,  85  D.  270;  BimU  ▼.  Towit- 
$hend,  100  D.  63. 

88.  8«ieking  advice  from  the  court. — 
The  right  of  plaintiffs  to  seek  advice  and  di- 
rection of  the  oonrt  in  performance  of  their 
duties  as  tmstees  is  not  dependent  on  de- 
fendant's acts  and  proceedings,  whether  legal 
or  illesaL  It  is  not  necessary  that  defend- 
ants should  be  made  parties,  or  that  any 
decree  be  entered  aoainst  them  if  they  are 
so  made.  TrtadweU  v,  SaUtimry  M/g-  Ckk, 
66  D.  490. 

If  plaintiflh  state  a  ease  entitling  them  to 
the  aid  and  advice  of  the  oonrt  in  the  per- 
formance of  their  duties  as  trustess,  a  suit- 
able decree  may  be  entered  to  fully  meet  this 
part  of  the  prayer  of  the  bill,  without  any 
inquiry  concerning  the  le^il^  of  the  acts  or 
proceedings  of  a  corporation  defendant,    /ft. 

The  court  of  chancery  has  general  power 
and  authority  to  entertain  jurisdiction  of 
eases  in  which  trustees  ask  for  protection  in 
the  performance  of  their  duties;  but  the 
eases  which  fall  under  this  head  of  equity 
are  those  in  which  there  are  conflictiuff  cUums 
to  the  trust  estate,  or  it  is  donbtfiu,  upon 
tho  consruction  of  the  will,  deed,  or  other 
instrument  creating  the  trust,  to  whom  the 
property,  or  the  beneficial  interest  in  it,  be- 
longs.    Ih. 

A  bUl  in  equity  cannot  be  maintained  by 
trusfcees  who  are  stockholders  in  a  corpora- 
tion,  under  a  claim  for  protection  and  advice 
in  the  execution  of  their  trusts,  and  thereby 
subject  the  corporation,  and  all  their  acts 
and  proceedings,  to  the  jurisdiction  of  a 
court  of  chancery.    Ib, 

Where  a  testator  devises  to  a  trustee,  with 
directions  to  invest  the  trust  fund  in  land  in 
a  particular  place,  and  to  appl^  the  rents 
and  profits  to  the  use  of  his  cnildren  until 
they  attain  a  certain  age,  the  court  may 
authorise  an  investment  in  another  place 
upon  the  same  trust,  with  the  consent  of  all 
those  having  vested  or  contingent  interests 
in  the  fund.     Wood  ▼.  Wood,  28  D.  4fil. 

The  chancellor  may  assent,  for  psrties  who 
are  infants,  and  within  his  jurisdiction,  to 
mch  change  of  investment.     Ib, 

29.  Power  to  me  in  liis  own  name. 
—Trustee  may  reduce  the  trust  estate  to 
possession,  and  may  sue  or  defend  a  suit  at 
Lw  in  regard  to  it,  if  the  instrument  by 
which  the  trust  was  created  does  not  inhibit. 
ffudtabee  v.  BUUnffsly,  60  D.  183. 

A  trustee  may  maintain  an  action  at  law 
for  the  possession  of  the  trust  fund  or  estate. 
Commmkmen  v.  Walhtr,  38  D.  483. 

A  trustee  may  maintain  trover  against  hii 
tutim  qm  irtui  for  a  conversion  of  the  trust 
property.     Qupm  v.  lAell,  19  D.  676. 

A  trustee  may  bring  an  action  as  trustee 
which  he  would  be  estopped  to  bring  in  his 
individual  capacity.  Wwtky  v.  Johmon,  64 
D.  393, 


A  trustee  of  an  express  trust  may  prose- 
cute an  action  in  behalf  of  the  trust  m  his 
own  name.    JSTariMjf  v.  Jhadietf  65  D.  131. 

Section  88  of  the  Kentucky  oode^  enabling 
trustees  to  bring  actions  in  their  own  names 
without  joininff  the  beneficiaries,  has  not 
changed  tiie  rule  under  the  old  practice  pro- 
viding that  a  trustee  under  a  mortgage  made 
to  secure  the  payment  of  money  to  others 
could  not  sue  for  a  foreclosure  and  sale  with- 
out making  the  ceatuU  que  trust  parties. 
BanUtoum  etc.  IL  B.  Co.  v.  Metcalfe.  81  D. 
641. 

A  trustee,  to  maintain  action  in  his  own 
name,  without  joining  the  cestuda  aue  trtut, 
under  that  section,  must  allege  or  snow  that 
the  beneficiaries  are  nunleroos,  and  that  it  ia 
impracticable  to  brin^  them  before  tihe  court 
within  a  reasonable  time.    Ib. 

When  a  trustee  is  entitled  to  sue  in  his 
own  name  without  joining  the  ben^ciaries, 
it  is  error  to  give  him  judgment  for  the 
mone^.  The  court  should  retain  control 
over  it  for  the  benefit  of  those  entitled  to  it. 
Ib. 

80.  Power  to  dispose  of  trust  prop- 
erty, and  how  ezerdsed.*— The  trustee 
in  a  trust  deed  can  convey  to  a  purchaser  an 
absolute  title  at  law,  whether  uie  trust  has 
l)een  performed  or  not,  but  it  is  defeasible  in 
equity  by  the  party  injured  by  a  breach  of 
the  trust.    Taylor  v.  King,  8  D.  746. 

A  conveyance  by  a  trustee  under  a  deed 
of  trust  passes  the  legal  title  to  the  sstate; 
and  in  an  action  of  ejectment  for  the  same,  the 
purchaser  need  not  show  that,  in  making  the 
sale,  the  trustee  had  complied  with  the  con- 
ditions specified  in  the  trust  deed.  Beeoe  v. 
Allen,  48  D.  336.  S.  P.,  OaU  v.  Meneing,  64 
D.  197. 

A  quitclaim  deed  from  trustee  to  trustor 
reinvests  the  trustor  with  the  leffsl  estate, 
and  divests  the  trustee  of  it.  auckabee  y. 
BilUngsly,  50  D.  183. 

A  trustee  under  a  deed  giving  him  power 
to  seU  and  convey  can  sell  and  convey  such 
title  only  as  is  vested  in  him  by  his  convey- 
ance. Such  an  agent  has  no  authority  to 
bind  his  principal  or  ffrantor  by  a  covenant 
in  his  name.     BamarSy,  Duncan,  90  D.  41 6. 

A  trustee's  co^iveyance  under  such  power 
is  valid  without  warranty  or  personal  cove- 
nants; in  fact,  there  can  be  no  warranty  of 
title  on  snob  sales,  and  all  purchasers  are 
bound  to  know  it.    Ib. 

Authority  to  convey  merely  givss  no  im- 
plied power  to  make  covenants.     Ib. 

A  trustee  cannot  be  required  to  enter  into 
any  personal  covenants  for  title,  or  against 
encumbrances  generally,  where  he  has  sold 
real  estate  under  a  deed  of  trust.  He  sells 
in  his  fiduciary  capacity  only,  and  acts  as  a 
mere  agent  to  sell  and  convey,  and  as  a  trus- 
tee to  execute  the  trust  declared.     Ib. 

*  Conveyance  by  trustee,  effect  of.  see  note.  64 
IX190-2tti. 
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The  uraal  tnutee  ooveiuuit '  against  aeti 
and  enoambraooea  done  or  aofferM  by  him* 
aelf  is  the  only  one  whioh  oaa  be  reqolrad  of 
a  trastee  ezecnting  a  mere  naked  power  of 
sale  nnder  a  deed  of  trast.    Ib, 

Trustees  having  power  under  deed  to  sell 
and  convey  real  estate,  as  well  as  exeeutors, 
administrators,  guardians,  mortgagees,  as« 
signees  for  the  benefit  of  creditors,  and  other 
like  trustees,  who  have  no  other  interest  in 
Uie  property  than  a  legal  title  with  power  to 
sell  ana  oonvey,  are  exempted  from  respon- 
sibility in  makmg  sales,  except  where  fraud 
exists,  or  where  they  voluntarily  enter  into 
personal  covenants  df  warran^.    Jb, 

A  vendee  may  lawfully  demand  an  ordi- 
nary trustee  covenant  of  a  trustee  who  sells 
to  him  under  power  of  sale,  as  the  trustee 
cannot  object  to  covenanting  against  acts  or 
enoumbranoes  done  or  suffered  by  himself; 
but  if  the  vendee  absolutely  reuses  to  com- 
plete his  purchase  unless  a  deed  with  full 
general  warranty  of  title  is  tendered,  it 
amounts  to  a  waiver  of  any  demand  for  a 
covenant  against  the  trustee's  own  acts 
merely,  and  of  all  objections  to  the  deed 
that  was  tendered  because  of  its  not  con* 
tsining  such  a  covenant.    Ib. 

One  who  takes  a  conveyance  of  real  estate 
in  trust  for  a  married  woman  may  mortgage 
the  same  to  secure  the  payment  of  the  pur- 
chase-money, where  the  deed  and  mortgage 
are  executed  at  the  same  time,  and  K>rm 
part  of  the  same  transaction.  Mavrieh  v. 
Chier^  93  D.  37^ 

Trustees  authorized  to  sell  real  estate  and 
invest  the  proceeds  in  stock  are  not  thereby 
empowered  to  exchange  the  trust  property 
for  otiiier  real  property.  RinggM  v.  Bmg' 
fjM,  18  D.  250. 

Where  a  deed  of  trust  minutely  prescribes 
the  circumstances  under  which,  and  the 
manner  iu  whioh,  the  trustees  may  dispose 
of  the  trust  property,  they  are  not  at  liberty 
to  dispose  of  it  in  any  other  manner.  If 
they  voluntarily  confess  judgment,  contrary 
to  the  provisions  of  the  trust  deed,  such 
judgment  is  not  a  lien  upon  the  trust  prop- 
erty, and  can  only  bind  the  individual 
property  of  the  parties  confessing  it,  HunU 
V.  Townshend,  100  D.  63. 

A  conveyance  by  a  tmstee,  in  violation  of 
the  trust,  cannot  be  impeached  by  a  stranger 
to  the  trust.     Coxe  v.  Blanden,  26  D.  83. 

The  trustee  is  guilty  of  a  breach  of  trust 
in  selling  the  trust  property  under  disad- 
vantageous circumstances  which  it  was  in 
his  power  to  avoid.  Hunt  v.  Bom,  24  D. 
274. 

A  will  devised  property  to  a  certain  trustee 
and  his  personal  representatives,  to  hold  for 
the  use  of  the  testator's  son  during  his  life, 
and  for  the  use  of  his  children  after  his 
death,  with  power  to  the  trustee,  but  not  to 
Ms  representatives,  to  lease,  ffeld,  that  a 
lease  lor  ninety -nine  years,  renewable  for- 
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ever,  was  not  void.  CoUhu  ▼.  Folqi,  62  R. 
606. 

81.  Fablio  and  private  saloi. — 
Where  land  is  given  to  a  tmsteo  to  sell  the 
same  "  at  anotioa  or  otherwise,  in  whole  or 
in  paroeli^  on  givine  three  weeks'  notice 
thereof,"  he  can  sell  the  same  at  private  sale; 
the  direction  as  to  notice  has  only  a  refer- 
ence to  a  sale  at  public  auction.  Mmuae  v. 
Coae,  9  D.  313. 

The  beneficiaries  of  a  trust  may  acquiesce 
in  and  confirm  a  sale  by  the  trustee  by  acts 
which  will  preclude  them  from  afterwards 
calling  the  sale  into  question;  but  such  acts, 
to  amount  in  equity  to  a  confirmation  of  the 
sale,  must  have  been  done  with  a  full  knowl- 
edge on  their  part  of  their  legal  and  equita- 
ble rights  which  are  affected  by  it^  and  of 
the  defects  of  the  title  so  confinned.  IM- 
/ord  V.  Mineh,  64  D.  472. 

The  measure  of  dtaoM^et  where  a  pur^ 
chaser  at  a  trustee's  auction  sale  refuses  to 
perform  his  contract,  and  the  property  is 
resold  on  the  same  day  within  the  hours 
mentioned  in  the  advertisement,  but  at  an 
enormons  sacrifice,  in  consequence  of  most 
of  the  bidders  having  departed,  is  not  tlio 
difference  in  price  between  the  two  sales, 
though  it  would  be  the  proper  criterion  of 
damages  actually  sostailied  if  the  latter  sale 
had  been  fairly  made  on  proper  notice;  but 
even  that  would  not  be  conclusive.  The 
common-law  rule  is  to  give  no  more  damages 
than  the  actual  loss  sustsined;  and  where 
the  property  is  shown  to  be  still  worth  as 
much  as  was  bid  for  it,  the  damages  can  be 
little  more  than  nominaL  Barnard  v.  ZHm* 
can,  00  D.  416. 

89.  Validity  of  sales  by  trustee.*—- 
Trustee  to  make  a  sale  is  allowed  a  greater 
discretion  in  Maryland  than  is  sranted  to  a 
master  in  chancery  in  England;  but  snoh 
sales  have,  as  occasion  requimi,  been  guarded 
with  more  precautionary  restrictions  than 
those  adopted  by  the  Rnglish  oourt.  Mtur^ 
dorh'i  Case,  20  D.  881. 

In  ordering  a  resale  by  a  trustee,  the  court 
may  direct  tiie  highest  bid  at  the  previous 
sale  to  be  rejected,  where  it  awears  that 
the  bidder  is  unable  to  comply  witb  his  bid, 
or  has  acted  fraudulently,  or  has  attempted 
to  baffle  the  court.    Ib, 

A  trustee  may  be  directed  or  allowed  to 
report  two  or  more  persons  as  the  highest 
bidders,  upon  the  express  condition  that  if 
the  highest  bidder  does  not  comply  with  the 
terms  of  sale,  the  next  bidder  may  be  re- 
ceived as  the  purchaser,  where  there  is  just 
reason  to  believe  that  there  is  a  combination 
of  bidders  to  embarrass  the  aale,  or  the 
highest  bidder  has  no  ostensible  means  tA 
payment.    Ib, 

A  sale  by  trustees  upon  credit  may  be  aa 
act  of  good  faith  and  the  proper  exercise 

*  Power  of  sale,  when  trustee  vested  with,  hf 
implication,  see  note,  d7  D.  ao»-2l7. 
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•f  diaoretum,  aeoordinff  to  oironnurtancet. 
M<gnum  ▼.  MadsaU,  64  D.  637. 

Wh«ro  a  tnutoa  in  a  tnut  deed  ii  author- 
ised to  sell  for  caah  upon  default  of  payment 
of  the  money  for  whioh  the  deed  was  giyen, 
he  cannot  sell  on  oredit;  and  if  he  doei  eell 
on  time,  the  sale  may  be  eet  aside  as  Toid. 
CasBeU  ▼•  JSosA,  85  D.  270. 

Where  a  trastee  holds  land  in  trust  to 
convey  one  half  thereof  to  a  certain  party 
npon  request^  or  if  no  request  is  made  for  a 
oonyeyanoe,  to  sell  the  wjiole»  and  account 
to  the  party  named  for  one  hidf  of  the  pro- 
oeeds  of  the  sale,  the  trusteo  nay  sell  the 
whole  traet^  or  an]^  part  of  it^  and  such  sale 
will  be  in  conformity  with  the  trust)  and  if 
no  request  is  made  for  a  conveyanoe  during 
the  li&time  of  the  trustee,  at  his  death  his 
representative  takes  the  land  upon  the  same 
trust*  and  if  he  sells,  the  purchaser  acquires 
a  good  title  discharged  of  the  trust.  Paul 
r.  FuUoM,  82  D.  12i. 

At  a  sale  by  a  trustee  under  a  power, 
where  the  facts  or  means  of  information  con- 
cerning the  condition  and  value  of  the  thing 
■old  are  equally  accessible  to  both  parties, 
and  nothing  is  said  or  done  which  tends  to 
impose  on  the  other,  or  to  mislead  him, 
there  is  no  fraud  of  which  the  law  can  take 
notice;  but  where  material  facts  are  accessi- 
ble to  the  vendor  only,  and  he  knows  them 
not  to  be  within  the  diligent  attention,  o1^ 
■ervation,  and  indgment  of  the  other  party, 
he  is  bound  to  aisdose  those  facts,  ana  maJEC 
them  known  to  the  purchaser.  Bcumai-d  v. 
Dunean,  00  D.  416. 

Where  the  trutftoe  in  a  deed  of  trust  with 
a  power  of  sale  gives  notice  for  a  certain 
number  of  days,  advertises  the  property, 
and  puts  it  up  for  sale  at  public  auction,  and 
the  property  is  struck  off  to  a  bidder,  the 
trustee  cannot  upon  the  same  day  resell  the 
property  because  the  purchaser  refuses  to 
complete  his  contract;  there  must  be  a  new 
publication  of  notice.    Dk 

A  trustee's  sale  under  a  power  conteined 
in  a  trust  deed  should  be  made  with  pre- 
cision, to  render  it  valid.  The  notice  of 
sale  should  contain  such  facte  as  would  rea- 
sonably apprise  the  public  of  the  place,  time, 
and  terms  of  sale,  and  the  property  to  be 
sold.  But  mere  omissions  and  inaccuracies 
in  these  respects,  not  calculated  to  mislead, 
and  working  no  prejudice,  will  not  be  re- 
garded. Therefore,  where  the  deed  empow* 
ore  the  trustee  to  sell  at  public  auction  at 
the  court-house  in  a  certain  town  and 
county,  and  the  notice  stetea  that  the  sale 
will  be  for  cash,  ai  the  court-house  door  in 
such  town,  but  without  naming  the  county, 
or  steting  that  it  will  be  at  public  auction, 
the  notice  is  sufficient^  until  it  is  shown  that 
injury  resnlto  therefrom.  Powen  v.  Kueet' 
Aq^,  97  D.  281. 

Sales  and  titles  founded  on  powers  of  sale 
containe4  in   trust   deeds   should   not   be 


avoided  for  sli^t  reasons.  But  where  the 
power  has  not  neen  executed  in  accordance 
with  essential  conditions,  the  sale  and  deed 
will  be  held  to  be  utterly  void,  at  law  and 
in  equity.    Hk 

A  deed  of  trust  gave  a  power  to  the  trus- 
tee, "or  his  legal  representetive,"  to  sell 
the  property  conveyed  bv  the  deed  on  de- 
fault of  payment  of  the  debto  for  which  it 
was  conveyed  as  security.  Heldf  that  tiie 
power  could  not  be  exercised  by  the  admin- 
istrator of  the  trustee,  but  only  by  his  suc- 
cessor in  the  trust.  Warmeke  v.  LembeOf  2i 
R.  85. 

88.  Bierhts  and  lialnlities  of  pur- 
chasers. — -  If  a  trustee  sell  without  giving 
public  notice,  when  he  is  directed  to  give 
such  notice,  the  sale  is  valid  as  to  a  pur^ 
chaser,  the  trustee  being  held  responsible 
for  a  deficiency,  if  any.  Sfmum  ▼.  Ooqb,  0  D. 
313. 

Where  a  testetor  devised  the  residue  of 
his  property  to  his  three  sons,  directiuff  that 
the  sluu*e  of  one  should  be  deposited  by  his 
executor  with  the  others,  and  giving  the  ex- 
ecutor a  power  to  sell,  —  held,  that  an  at- 
taching creditor  of  the  son  could  not  hold  as 
against  a  purchaser  at  a  sale  of  tbe  estete  by 
the  executor,  pursuant  to  the  power.  Bra" 
man  v.  SUles,  13  D.  446. 

A  purchaser  at  a  trustee's  sale,  in  a  cred- 
itor's suit,  may  be  ordered  to  make  payment 
directly  to  the  creditors  upon  the  trustee's 
death  before  payment.  Ooomb§  v.  Jordatu 
22  D.  236. 

Upon  the  death  of  the  purchaser  at  a 
trustee's  sale,  before  completing  payment^ 
his  representetives  having  asseto  may  bo 
compelled  summarily  to  bnng  in  the  residue 
of  the  purchase-monev.    lb. 

A  resale  may  be  ordered  on  the  purchas- 
er's death  before  payment  in  such  a  case,  for 
the  purpose  of  raising  the  residue  of  the 
purchase-money.    Ih. 

In  sales  by  a  trustee,  the  rule  caveai  emptor 
applies.    SutUm  v.  SttOon,  66  D.  109. 

At  a  sale  by  a  trustee  under  a  trust  deed, 
the  purchaser  takes  only  such  right  and  in- 
terest as  the  trustee  has  power  to  convey, 
where  at  t^e  time  of  the  sale  the  purchaser 
has  notice  of  a  deed  conveying  a  portion  of 
the  property  purchased.  Rivet  ▼•  Duikjff 
67  D.  231. 

The  immediate  grantee  or  purchaser  at  a 
trustee's  sale  under  a  trust  deed  is  bound  at 
his  peril  to  examine  the  title  he  is  purchas- 
ing, and  must  see  that  all  precedent  condi- 
tions of  the  sale  are  complied  with  by  the 
trustee.  Without  this  he  cannot  protect 
himself  by  insisting  that  he  is  a  purchaser  in 

good  faith  without  notice,  and  the  sale  may 
e  set  aside.  The  rule  is  believed  to  be  dif- 
ferent, however,  with  a  remote  purchaser, 
CaueU  V.  Ro9$,  85  D.  270. 

An  innocent  purchaser  at  a  trustee's  sale 
under  a  trust  deed,  without  notice^  will  not 
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be  affected  by  a  preTioui  arrangemeat  or 
agreemeot  between  the  debtor  and  creditor. 
Powerg  y.  KtieMtff,  97  D.  281. 

84.  BSglit  to  deal  with  the  Mtota, 
generally.* — Tnuteee  are  not  allowed  to 
deal  with  the  tmst  estate  for  their  own  bene- 
fit.    JfiOer  ▼.  DamdwH,  44  D.  71fi. 

A  person  having,  charge  of  the  property  of 
another,  who  conloands  the  same  with  his 
own  so  that  it  cannot  be  distinguished*  mnst 
bear  ajl  the  inconvenience  of  the  confosion, 
and  is  liable  for  the  utmost  valae  of  the 
property.  Bradoenndgt  y.  Holland^  20  D. 
123.  This  principle  applied  to  the  case  of 
an  ezecntor  who  had  mixed  the  assets  of 
the  estate  with  his  own  property,  and  had 
invested  them.  Mpert  v.  Mpen^  16  D. 
648. 

The  relation  of  trustee  and  cestoi  sue  frttsf 
la  vaaally,  as  well  in  fact  as  in  law,  a  rela- 
tion of  personal  tmst  and  confidence.  TuU 
V.  DttvU,  100  D.  385. 

Contracts  between  eutuk  gve  tnui  and 
tbeir  tmstees,  although  not  void,  are  strictly 
scrutinized  by  courts  of  equity,  in  order  that 
no  injustice  may  be  done  the  cutuisgue  tnui; 
and  before  the  same  will  be  upheld,  it  must 
appear  that  the  Utter  were  free  to  act  as 
rational,  intelligent  men.  BmggM  v.  Ring' 
goid,  18  D.  260. 

The  utmost  good  faith  is  required  where 
a  fiduciary  relation  exists^  in  all  transao- 
tions,  so  as  to  ]^revent  undue  advantage  being 
taken;  and  if  in  such  a  case  there  is  any  sus- 
picion of  artifice  or  undue  influence,  eauity 
will  pronounce  the  transaction  void.  Jtman 
T.  Toulmin,  44  D.  448. 

A  trust  cannot  be  revoked,  or  the  trust 
eatate  applied  to  other  purposes,  unless  the 
beneficiary  has  dissented  irom  the  trust. 
Stodmrd  v.  Stoetard,  46  D.  79. 

A  trustee  may  contract  with  the  ceifitt  qm 
$ru8i  in  relation  to  the  trust  property,  where 
tiie  power  of  disposal  of  it  is  in  the  benefici- 
ary.   Mankattr.  SUphent,  47  D.  601. 

Where  a  creditor  is  appointed  trustee  in  a 
deed  of  trust  by  the  debtor,  in  favor  of  the 
debtor's  wife  and  children,  and  the  convey- 
ance declares  the  property  to  be  "  free  and 
exempt  from  the  debts,  contracts,  and  en- 
cumbrances" of  the  debtor,  if  tne  creditor 
signs  the  deed  it  is  equivalent  to  a  covenant 
or  agreement  on  his  part  that  the  property 
ahalT  be  free  from  his  own  debt,  and  he  can- 
not afterwards  subject  the  property  to  his 
debt.    Strong  y.  Willis,  52  D.  364. 

A  party  is  not  permitted  to  allege  his  own 
fraua;  consequentiy  a  trustee  in  a  deed  of 
trust  by  a  debtor,  who  is  also  a  creditor  of 
the  debtor,  cannot  impeach  the  conveyance 
as  fraudaknt  so  as  to  subject  the  property 
tohisdabt    i& 


•LiablUty  of  trnstse  deaUng  with  tmst  estate, 
see  note.  40  D.  516. 

Deallnfi  of  trustee  with  ot$M  qu»  Unutt  see 
vote,  yTb.  tin,  617. 


85.  Sight  to  porchaae  the  tnut  prop 
erty. » 1.  Tlie  ffena'cU  rule  forbidding  such 
fMircAase.— A  trustee  cannot  purchase  for 
himself  nor  deal  with  the  eetim  que  inui,  in 
referenee  to  the  trust  estate.  McCarUe  v. 
Bee,  16  D.  610;  OrumUyy.  WM,  100  D.  304. 

A  trustee  cannot  be  a  purchaser  at  his  own 
sale.  Singttack  v.  Harding,  7  D.  669;  Dw 
eeg  v.  Dareeg,  6  D.  506;  without  first  divesting 
himself  of  his  fiduciary  character.  Murdoch  e 
Caee^  20  D.  381;  PraU  v.  TkomUm^  48  D. 
492. 

A  trustee  cannot  purchase  at  his  own  sale, 
either  in  person  or  by  another,  and  a  sale 
made  to  himself  of  the  trust  estate  is  invalid, 
and  the  cestui  que  trueC  is  entitled,  as  of  course, 
to  have  it  eet  aside.  Annai7'ong  v.  CanqMip 
24  D.  556;  Davie  v.  Simpeon,  9  D.  500;  BU^ 
ardaon  v.  Janee,  22  D.  293;  SaUmareh  v. 
Beene^  30  D.  525. 

A  trustee  cannot  sell  and  buy  the  same 
property  because  of  the  antagonistic  interest 
m  the  two  positions.  Tiedale  v.  Tieddle,  64 
D.  775;  Remiek  v.  BuUerjield,  64  D.  316.  Ha 
is  not  prohibited  from  parchasing,  but  if  he 
does,  it  will  be  for  the  benefit  of  the  cestui 
qui  trust,  who  may,  within  a  reasonable  time, 
have  a  resale,  or  the  trustee  may  be  held  to 
his  purchase.  Braekemidge  ▼.  HoOand,  20 
D.  123. 

A  trustee  la  not  permitted  by  a  court  of 
chancery  to  buy  the  trust  fund  for  his  own 
benefit,  without  the  consent  of  the  benefit 
ciary,  which  must  be  clearly  proved.  If  he 
does,  he  still  holds  subject  to  the  trust. 
Field  V.  Arrowsmitk,  39  D.  185;  Chorpennig^s 
Appeal,  72  D.  789. 

A  trustee  ii  bound  to  fidelity  in  the  inter- 
ests of  his  trust,  and  will  not  be  {wrmitted 
to  make  a  profit  bjr  the  relationship.  Tbia 
rule  is  inflexible,  without  regard  to  consider* 
ations  paid  by  trustee,  or  hii  honesty  of 
purpose.     CkorpemtkigU  Appeal,  72  D.  789. 

A  trustee  appointed  by  a  court  of  equity 
to  sell  real  estate  cannot  buy  at  such  sale, 
either  on  his  own  acoount  or  as  the  agent  of  a 
third  person.  North  Baltimore  Building  Arnfn 
V.  Caldwell,  90  D.  67. 

A  trustee  in  a  deed  to  secure  debts,  who 
is  an  attorney  at  law  and  in  fact  of  the  cred- 
itor, cannot  make  a  valid  sale  of  the  property 
to  himself.  Wasfdngton  etc  R  R.  Co.  y.  At' 
exandria  etc  R.  R.  Co,,  100  D.  710. 

2.  Scope  and  extent  oj  the  rule.  —  Where  a 
power  is  given  to  an  executor  to  sell  for  the 
benefit  of  a  third  person,  a  purchase  by  the 
executor  from  his  cestui  que  trust  is  not  fa- 
vored in  equity,  and  he  cannot  maintain  a 
bill  for  specific  performance  based  on  such 
parchaae.    Mustro  v.  Allaire^  2  D.  330. 

Purchases  by  a  trustee  from  hii  cestui  qua 
trust  will  not  be  sustained  by  courts  of  equity 
unlestb  after  the  most  rigorous  scrutiny,  it 
clearly  appears  that  there  ii  no  fraud  or  con« 
cealment  m  the  transaction,  and  no  advan- 
tage taken  by  the  trustee  of 
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obtainad  by  him  In  lluil  oapMity.    JfeOanft 
▼.  Bee,  16  D.  610. 

A  piirohud  of  the  tratt  wtate  at  •herifTs 
nl0  DT  a  frmodnlent  trustee^  pending  litiga- 
tion between  bim  and  bis  eettmi  qm  inut, 
eonfers  no  title;  and  the  sheriflTi  deed  oan 
•tand  only  as  a  seonrity  for  what  was  ad* 
Taneed  upon  the  exeontion.  Keatom  ▼.  ChM^ 
IS  D.  69& 

A  trostee'e  purchase  at  a  sale  of  the  trust 
property  is  not  yoid;  it  will  bind  theeesHUque 
tnut  if  he  acquiesce;  if  he  dissent  in  a  rei^ 
sonable  time*  the  trnstee  will  be  considered 
as  holding  for  him.  JemAmm  ▼.  Haapgoodt 
19  D.  258. 

The  tmstee's  pnrehase  of  the  trust  prop- 
erty is  void,  both  as  to  himself  and  as  to 
others  jointly  interested  with  him  in  the 
purchase.     Hwd  y.  Bau^  24  D.  274. 

An  agreement  entered  into  by  a  commie- 
sioner  appointed  by  the  orphans*  court  to 
sell  real  estate,  by  which  the  property  to  be 
sold  is  to  be  purchased  by  another  person, 
and  afterwards  divided  between  them,  will 
not  be  enforced  in  equity.  SaUmartk  ▼. 
Beeiie,  80  D.  625. 

A  trustee  oaonot  purchase  at  his  own  sale, 
«r  at  a  sale  by  his  oo-trustees;  and  if  a 
trustee  becomes  interested  in  such  purchase, 
the  cutud  qm  tru9t  may  haye  that  purchase 
set  aside,  and  the  property  re-exposed  for 
sale;  or  the  court  may  aet  aside  the  sale 
entirely,  and  order  the  purchase-money  re- 
funded. 8eoU  ▼.  Freeland,  46  D.  310.  And 
whether  the  sale  was  pritrate  or  public,  the 
ee^td  que  irtui  may  insist  on  having  the  ez- 
perimentof  another  sale,  without  proving  that 
the  trustee  made  a  bargain  advantageous  to 
himself*  and  without  showing  actual  inju^. 
Btrnkv/Old  D(minion  ▼.  BaUroad  Ock,  74  D. 
802.  The  manner  of  making  snob  resale  and 
of  taking  the  account  with  such  purchaser 
stated  by  the  court.  BueUen  ▼•  Laferty,  40 
D.768. 

The  tmstee's  designs  in  purchasing  at 
sheriff's  sale  are  immaterial,  whether  it  be 
for  himself  or  for  the  purpose  of  quieting 
his  tiUa  as  trustee;  because,  no  matter 
what  his  intention  might  be,  the  law  will 
protect  eeUuia  que  tnui  against  the  acts  of 
the  trustee.  Spmdler  v.  AUkuott,  66  D. 
755. 

The  rule  that  a  trustee  oannot  purchase 
trust  property  for  his  own  aeconnt  forbids 
that  a  receiver  who  has  bought  in  on  fore- 
elosure  of  a  mortgage  nropei^  of  which  he 
held  the  equity  of  reaemption  as  receiver 
should  be  allowed  to  bold  the  property  as 
Msinst  a  eeetui  que  trnet  who  elects  to  claim 
the  benefit  of  the  porehaae.  JeweUY,  MiUer, 
61  D.  761. 

A  trustee  purchasing  at  his  own  sale  can- 
not derive  any  benefit  therefrom,  though  he 
has  acted  without  moral  turpitude,  and  the 
ceittB  qitM  tmutmey  still  treat  him  a8  trustee, 
a  court  of  equity  relieving  him  to  the  extent 
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of  allowing  him  a  lien  on  the  property  for 
any  advances  of  a  reasonable  nature  which 
he  may  have  made.  M.ulfwd  v.  Alineh^  64 
D.  472. 

Trustees  cannot  purchase  at  their  own 
sales,  either  directly  or  indirectly,  and  if 
they  dc^  such  purchase  will  be  aet  aside  on 
the  pro^r  and  reasonable  application  of  the 
parties  interested.  This  doctrine  applies  to 
purchases  by  parties  acting  in  any  nduciary 
capacity  which  imposes  upon  them  the  oh* 
ligation  of  obtaining  the  nest  terms  for  the 
vendor,  or  which  luw  enabled  them  to  ac- 
quire a  knowledge  of  the  property.  Hoff' 
man  8,  C.  Ok  ▼.  Cumberland  Coal  dt  /.  Co., 
77  D.  311. 

To  support  a  purchase  by  a  trustee  from 
the  eutui  que  tnM  of  part  of  the  trust  pro]^- 
erty,  the  trnstee  must  divest  himself  A  his 
character  as  trustee,  and  enter  into  a  new 
and  distinct  contract  with  the  outui  que  truat; 
and  it  must  appear  that  the  latter  has  the 
fullest  information  oonceming  the  transac- 
tion and  the  trust,  and  that  no  advantage  is 
taken  by  the  purchaser  of  information  ao- 

2uired  by  him  in  the  character  of  trustee. 
rmdA  y.  Townehend,  92  D.  637. 

Cutuie  que  irwi  are  not  estopped  from  im* 
poaching  deeds  given  by  them  to  their  trus- 
tee, by  reason  ox  their  having  taken  legacies 
under  hb  will,  which  were  not. made  a 
charge  on  the  particular  property  derived 
nnd^  the  deeds;  nor  does  any  case  of  elec- 
tion arise  under  such  circumstances.    Ih, 

Oeetuie  que  irust,  who  secure  the  vacation 
of  deeds  executed  bv  them  to  their  trustee, 
whioh  convey  part  ot  the  trust  property,  are 
in  equity  Ixrand  to  repay  to  the  tnistoe  the 
purchase  money,  and  sums  expended  in  re- 
pairs and  permanent  improvementa^  with 
mterest.    A, 

The  doctrine  in  question  is  not  confined  to 
a  particular  class  of  persons,  such  as  guar* 
dians,  trustees,  or  solicitors,  but  is  a  rule  of 
universal  application  to  all  persons  coming 
within  the  principle  that  no  party  oan  be 
permitted  to  purchase  an  interest  where  he 
has  a  duty  to  perform  inconsistent  with  tha 
character  of  a  purchaser.  Maryland  F»  Im$^ 
Co,  V.  Dalrynmle,  89  D.  779. 

The  case  of  pledgor  and  pledgee  oomea 
within  this  rule,  which  rests  upon  grounda 
of  pubUo  policy,  and  is  enforced  without  ro» 
gara  to  the  question  of  bonafiiea,  in  the  par*- 
tionlaroase.    lb. 

In  oases  of  purs  trust,  resort  to  a  court  of 
equity  must  be  had  for  relief,  and  that  court 
will  grant  relief  where  there  are  special  cir- 
eumstanoes  requiring  such  interrerence  in 
cases  of  quan  trusts.     lb, 

A  person  taking  entire  control  and  man* 
element  of  a  oonsolidated  corporation  oon- 
sisting  of  several  corporations  oreated  by 
laws  of  different  states,  and  conducting  the 
same  as  one  company  for  the  better  security 
and  protection  of  a  mortgagee  of  some  of  the 
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oorporate  property,  thereby  become*  &  trus- 
tee, not  only  for  the  mortgagee,  bnt  also  for 
the  mortgagor  corporations;  and  his  purchase 
of  the  trust  property  at  a  foreclosure  sale 
nnder  another  mortgage  will  inure  to  the 
benefit  of  the  eutuia  que  trtut,  upon  his  being 
reimbursed  tiie  amount  of  his  bid,  with  in- 
terest And  as  such  trustee,  he  is  bound  to 
account;  and  it  is  error  to  hold  that  the 
right  of  the  mortgagor  corporation  to  an  ac- 
counting will  depend  on  the  redemption 
from  the  sale  to  snch  trustee  nnder  the 
second  mortgage.  Badne  dt  M.  B,  B,  Co,  v. 
Farmers"  L.  4t  T.  Co.,  95  D.  69fi. 

3.  lU  VmUa  and  exoep^tons. — It  seems  that 
a  purchase  by  a  trustee  who  is  also  a  cestui 
que  trwt  may  be  sustained,  if  it  be  to  save 
the  property  from  loss.  Munro  ▼.  Allaire^  2 
D.  330;  Spindler  r,  Atlanaon,  56  D.  755. 

It  is  not  nniversally  true  that  such  a  sale 
is  void  at  all  times  and  under  all  circum- 
stances.    Van  Dyke  y.  Johne,  12  D.  76. 

A  purchase  by  a  trustee  can  be  questioned 
only  by  the  eest^ui  que  trutL  WUaon  v. 
TVoiip,  14  D.  458. 

The  mle  forbidding  such  pnrchases  is  for 
the  beneficiary's  protection,  and  not  for  that 
of  the  trustee.  Bkkardton  ▼.  Jmut^  22  D. 
293. 

Equity  will  not  yacate  such  sale  on  appli- 
cation bv  the  trustee  or  the  agent  through 
whom  ttfe  purchase  was  made.     lb. 

Unreasonable  delay  in  taking  steps  to 
have  set  aside  a  sale  by  a  tmstee  to  himself 
will  imply  an  election  to  treat  the  sale  as 
Talid,  and  a  oonfirmation  of  it  may  be  jnstly 
inferred  after  the  lapse  of  eight  or  ten  years. 
SeoU  ▼.  Freeland,  45  D.  310.  R.  P.,  Van 
Dyke  y.  «/o^,  12  D.  76;  Harrison  y.  Me- 
Henry,  52  D.  435;  FoiUmsU  y.  Kitbrtth,  65  D. 
691. 

A  tmstee  may  purchase  at  sheriff's  sale 
property  held  in  trust  nnder  a  deed  yoid  as 
to  the  grantor's  creditors,  and  must  be 
teeated  as  the  purchaser  of  the  grantor's  en- 
tire interest  at  the  date  of  the  deed,  in  the 
absence  of  fraud  on  his  part  in  connection 
with  such  sale.    Spmdler  y.  AtiAnson,  56  D. 

755. 

A  tmstee  cannot  hold  trust  property  for 
his  own  benefit,  bnt  is  entitled  to  remibnrse- 
menta  for  his  expenditures  and  improve- 
ments, i^thongh  he  can  purchase  such 
property  at  a  sheriff's  sale  made  without  his 
mstramentality.    /&. 

The  interest  of  cestuis  que  trust  inures  to 
the  benefit  of  the  creditors  when  purchased 
at  a  sheriff's  sale  by  a  trustee  of  a  deed  of 
trast  void  as  to  creditors.    Ih, 

A  tmstee  may  purchase  the  interest  of  his 
isftei  que  irud  when  its  sale  by  a  public  offi- 
cer is  mevitable.     Charpmning*s  Appeal,  72 

D.  789. 

A  purchase  of  property  by  a  tmstee  of  the 
cestui  que  trust  is  not  void,  bnt  voidable;  al- 
though such  a  sale  will  not  only  be  set  aside 
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for  fraud,  but  upon  a  yery  slight  showing  of 
advantage  or  bad  faith;  bnt  when  it  is  cfoai 
that  the  cestui  que  trust  intended  that  the 
tmstee  should  bny,  and  there  is  no  fraud, 
concealment,  or  advantage  taken  by  the 
tmstee  of  information  acquired  by  him  as 
snch,  the  purchase  will  be  upheld  and  en- 
forced. Buell  y.  Budtingham,  35  D.  516. 

86.  Rie^ht  to  acquire  adverse  inter- 
est in  trust  property.— A  tmstee,  mort- 
gagee, tenant  for  Ufe,  or  purchaser  who  gets 
an  advantage  by  being  in  possession,  and 

Cnrchases  an  outstanding  title  or  encnm- 
rance^  cannot  use  it  for  his  own  benefit,  but 
must  be  considered  as  holding  it  in  trust  for 
him  under  whose  title  he  entered.  A  court 
of  equity  will,  however,  lend  its  aid  to  se- 
cure or  reimburse  all  advances  properly 
made  by  a  tmstee  or  agent  to  fortify  the 
title.  Morgan  y.  Boone,  16  D.  153.  8.  P., 
Oreen  v.  Winter,  7  D.  475;  Morrison  v.  Cold' 
vfell,  17  D.  84;  WiswaU  y.  Stewart,  70  D.  549. 

An  adverse  claim  purchased  by  a  trustee 
inures  to  the  benefit  of  the  cestui  que  trusL 
Hence,  where  one  holding  a  tract  of  land, 
one  half  to  himself,  and  one  half  as  trustee 
for  another,  buys  in  an  adverse  daim,  the 
latter  is  entitled  to  the  benefit  of  half  of 
such  claim,  and  is  liable  for  half  the  pur- 
chase-money and  interest.  McClanahanr, 
Henderson,  12  D.  412. 

Where  one  holds  land,  one  half  for  himself 
and  one  half  in  tmst  for  another,  if  he  relin- 
quishes to  an  adverse  claimant  any  part  of  the 
umd,  he  must  either  show  the  saperiority  of 
the  adverse  title,  or  submit  to  have  the  Und 
relinquished  taken  out  of  his  own  moiety. 
lb. 

Where  a  tmstee  has  possession  of  the  tmst 
estate  for  his  cestui  que  trust,  he  cannot,  by 
any  act  of  his  own,  without  communication 
with  the  cestui  que  trust,  so  change  the 
nature  of  his  possession  as  to  make  it  ad* 
verse;  and  if  he  part  with  the  possession  to  a 
third  person,  in  whose  favor  time  would  op- 
erate, and  regain  it  by  purchase  or  descent^ 
he  takes  it  charged  with  the  trasl  Armstrong 
y.  CampbeU,  24  D.  556. 

Property  is  clothed  with  the  tmst,  upon 
return  to  the  hands  of  the  trustee,  after  an 
unauthorised  disposition  thereof  by  him. 
Hunt  V.  Bass,  24  D.  274. 

Possession  of  a  trustee  is  considered  aa 
that  of  the  beneficiary.  MiUer  v.  Binghasn, 
36D.  58. 

Adverse  possession,  between  the  tmstee 
and  cesiuis  que  trust,  cannot  exist  where  the 
tmst  is  express.    Ih. 

Whether  a  tmstee  can  change  the  trast 
subject  by  substituting  other  property  in  its 
plaoe  to  be  held  subject  to  the  same  trusts, 

rsre.     Hetk  v.  Biehmond  eta  B,  B.  Co,,  50 
88. 

A  tmstee  cannot  sell  the  tmst  subject 
without  a  snbstitntion  of  property  of  equal 
value.    lb. 
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A  trastee,  by  asMiiins  an  adverse  right  to 
property,  oannot  divest  nimaelf  of  the  char- 
acter of  trnetee,  nor  vest  title  in  himaelf 
until  i^ter  the  stotataof  limitations  has  mn. 
MofcM  V.  Buchanoui,  M  D.  41. 

An  implied  trust  is  ended  and  the  tmstee 
holds  adversely  to  the  eegUd  que  trust  from 
the  time  when  he  manifests  an  intention  to 
claim  and  enjoy  as  his  own  the  land  subject 
to  the  trust,  by  failing  to  make  a  convey- 
ance to  the  cestui  que  tru9t  at  the  time  agreed 
upon,  and  by  taking  ont  a  patent  for  the 
kmd  in  his  own  name.  De  Cordova  v.  Smith, 
58  D.  13«. 

An  express  tmst  is  determined  by  the  act 
of  the  trustee  whenever  he  denies  the  right 
of  the  ce^ui  que  trust,  and  assumes  absolute 
ownership  of  the  property  he  holds  in  trust 
adversely  to  and  within  the  knowledge  of 
th9  cestui  que  trusL  Robertson  y,  Wood^o&D. 
140. 

A  cestui  que  trust  electing  not  to  consider 
the  trustees'  purchase  of  outstanding  dis- 
puted claims  as  being  made  on  his  account, 
and  engaging  in  a  protracted  litigation  with 
them  K>r  the  establishment  of  their  legal 
title  under  the  purchase,  cannot,  after  uie 
lapse  of  six  years  from  the  purchase,  and 
after  a  court  of  law  has  decided  in  favor  of 
the  trustees,  come  into  a  court  of  equity  and 
have  the  purchase  held  for  his  benefit.  WiS' 
wail  V.  StewaH,  70  D.  549. 

87.  Executioxi  of  trust  wher»  there 
are  two  or  more  trustees.*—  Three  trus- 
tees of  an  absconding  debtor's  estate  must  be 
appointed  under  the  Pennsylvania  domestic 
attachment  act,  and  qualify,  before  any  of 
them  can  act;  but  if  one  afterwards  dies,  the 
survivors  may  sue  as  trustees.  MeCreadp  ▼. 
Guardians,  11  D.  667. 

A  majority  of  trustees,  having  powers  of  a 
general  natnre,  all  of  whom  are  assembled, 
may  act  if  regular  notice  has  been  given. 
But  where  a  certain  number  of  trustees  are,  by 
act  of  assembly,  to  be  appointed  and  sworn, 
all  must  be  appointed  and  sworn  before 
a  majority  can  act,  though  the  law  vests  in 
the  majority  aU  the  powers  of  the  whole.  lb. 

A  contract  by  which  one  trustee  sgrees, 
for  a  pecuniary  compensation  to  himself,  to 
permit  his  oo-trustee  to  have  control  of  the 
trus%  fund,  is  in  violation  of  law,  and  the 
court  will  neither  ei^orce  it  while  executory 
nor  relieve  from  it  when  executed,  especially 
where  both  parties  are  in  pari  deScto.  Foots 
V.  Emerson,  33  D.  206. 

Several  persons  associated  in  s  private 
trust  or  agency  must  all  concur,  in  order  to 
bind  the  parties  for  whom  they  act.  Low  v. 
Psrkhs,  fy  D.  217. 

Declarations  made  by  one  of  such  persons 
are  not  evidence  of  the  acts  of  alL     A. 


*  When  a  majority  of  the  trustees  may  execute 
the  trast,  see  note.  U  D.  674, 676. 

Burrivorship  ol  oo-tnutees.  see  note,  IS  D. 
I«i,lii. 


Go-trustees  must  jointly  execute  such 
duties  of  their  office  as  demand  the  exercise 
of  judgment  and  discretion,  idthough  mere 
ministerial  acts  may  be  performed  by  one  ol 
them.     Vandever^s  Appeal,  42  D.  305. 

A  trustee  cannot  justify  acting  alone  on 
the  ground  of  necessity,  where  his  co- trustee 
was  near  at  hand  and  might  have  been  con- 
sulted without  detriment  to  the  interests  of 
the  trust.    lb. 

88.  Oompensation.*^  Trustees  are  en* 
titled  to  compensation  for  their  services. 
Muscogee  Lumber  Co.  v.  Hyer,  43  R.  332. 

A  trustee's  compensation  may  be  increased, 
diminished,  or  withheld  altogether,  accord- 
ing to  the  circumstances  of  each  case,  in  the 
sound  discretion  of  the  court.  Gibson's 
Case,  17  D.  257. 

The  compensation  of  a  trustee  should  be 
put  at  the  lowest  estimate,  where  the  trans* 
actions  of  the  tmst  are  involved  in  obscurity, 
which  might  have  been  removed  by  a  proper 
attention  to  duty.  McDowell  y.  Ocudwell, 
16  D.  635. 

The  English  rule  is,  that  trustees  are  not  en- 
tiUed  to  any  compensation  for  their  services; 
but  the  English  courts  allow  them  a  certain 
per  diem  under  the  name  of  an  indemnity. 
Ringgold  y.  Btnapold,  18  D.  250. 

Tnistees  in  Maryland  are  allowed  the 
same  compensation  for  their  services  as  are 
allowed  to  executors,  etc,  by  statute.    lb. 

The  trustees  of  real  estate  who  have  had 
the  care  of  it  for  years,  and  have  received  a 
commission  upon  the  income,  may  be  al- 
lowed a  further  compensation  out  of  the 
corpus  of  the  estate  on  the  termination  of 
their  trust.     Biddte*s  Appeal,  24  R.  183. 

A  trustee  who  is  also  a  lawyer  may  be 
allowed  compensation  for  necessary  services 
of  a  professional  character  concerning  the 
tmst  after  as  well  as  before  his  appointment. 
Perkins's  Appeal,  56  R.  208. 

89.  Commissions.  —  Commissions  or 
poundage  fees  are  allowed  trustees  in  mak* 
mg  sales,  both  by  law  and  the  rules  of  the 
court.     G&son*s  Case,  17  D.  257. 

To  prevent  double  commissions,  as  where 
a  tmstee  dies  after  partiy  executing  his 
tmst,  and  another  is  appointed,  the  oompen- 
sation  should,  if  possible,  be  apportioned  be- 
tween them,  according  to  the  labor,  trouble^ 
and  deserts  of  each.    ib. 

Where  a  deceased  trustee  has  received  f^U 
commissions,  his  successor  should  be  allow^ 
no  more  than  a  necessary  recompense  for  his 
trouble.     Ib. 

Half  commissions  may  be  allowed  to  the 
second  trustee,  in  such  a  case,  on  the  amount 
collected  by  him.    Ib. 

Five  per  cent  commission  will  not  be  al- 
lowed a  tmstee  for  simply  receiving  and  pay- 
ing over  dividends  of  stock  to  his  cestuis  que 
trusL     Tumage  v.  Greene,  62  D.  208. 

*  Compensation  of  trustees,  nnder  the  laws  of 
I  the  several  states,  see  note,  17  D.  266-274. 
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A  trustee  ie  entitled  to  no  oommisdona 
where  he  accepts  the  trust  ooapled  with  an 
interest,  ud  the  deed  expressly  pi-ovides  for 
the  payment  of  the  expenses  of  the  tmst|  bnt 
it  silent  as  to  whether  he  shaU  have  oom- 
sensation  for  his  tronble  and  atientioo.  /m- 
loden  ▼.  HwUer,  79  D.  116. 

40  Beimbunement  for  expendi- 
tures. — ^A  trostee  is  entitled  to  interest  on 
advances  made  for  the  nse  of  the  eutui  que 
intaL,  He  is  also  entitled  to  an  allowance 
for  depreciated  money  paid  him  for  rent  of 
the  trust  estate;  for  expenses  incurred  in 
erecting  necessary  and  proper  buildings,  al- 
though the  eestet  que  truei  was  not  oonsulted. 
DUuHnih  ▼.  SinderUng,  2  D.  469. 

A  trustee  will  be  remunerated  for  neces- 
sary improvements  rendering  permanent 
benefit  to  the  estate  of  the  beneficiary. 
Myere  ▼•  Myere^  16  D.  648.  But  he  cannot 
deduct  the  amount  expended  by  him  for  ad- 
ditions and  improvements  on  the  trust  estate, 
to  the  prejudice  of  the  cettui  que  tnuL  FraU 
T.  ThSrwUm^  48  D.  492. 

Where  one  holds  land«  one  moiety  for  him- 
self and  one  moiety  as  trustee  for  another, 
he  is  entitled  to  be  reimbursed  one  half  the 
amount  expended  in  improvements,  and  is 
liable  for  one  half  the  rents.  MeCUinahan 
▼.  Hendermm,  12  D.  412. 

Where  there  is  a  trust  to  sell  land,  to 
raise  money  to  pay  off  encumbrances,  etc.,  a 
trustee  should  noi  be  allowed  for  improve- 
ments of  the  trust  estate,  though  made  in  zood 
faith,  as  in  building  houses  and  mills,  'uear- 
inff  lands,  and  makmg  roads.  He  is  entitled 
only  to  necessary  expenditures,  as  for  re- 
pairs, eto.    Oreen  y.  Wkder,  7  D.  476. 

A  trustee  of  real  eatate  may,  at  his  discre- 
tion, pay  off  an  encumbrance  on  the  trust 
property.    PraU  v.  Thornton,  48  D.  492. 

A  trastee  who  in  sood  faith  pays  out 
money  to  discharge  a  Tien  on  land  may  re- 
tain the  land  aa  securitv,  though  the  trans- 
fer to  him  was  in  fraud  of  creditora.  Me- 
MeeBn  ▼.  JBdmonde,  26  D.  203. 

Courta  of  chanceiy  never  permit  tmsteea, 
of  their  own  anthority,  to  bnak  in  u^n  the 
capital  of  the  trust  fund.  To  sanction  the 
expenditure  after  it  has  been  made  would 
give  a  license  to  trustees  that  would  endan- 
ger estates  committed  to  them.  Btater  r, 
Wilkinaon,  44  D.  303. 

Purchases  by  trustees^  including  executors, 
administrators,  and  guardians,  when  made  in 
obedience  to  the  duties  of  the  trust,  impose 
upon  them  a  personal  liability;  the  seller 
must  look  to  them  for  payment,  and  they 
must  look  to  the  trust  estate  for  reimburse- 
ment.    8anfwd  v.  Howard,  68  D.  101. 

41.  Bights  of  third  persoiui  dealing 
with  trustees.  —  Co-operation  of  a  stranger 
with  a  trustee  in  an  act  amounting  to  a 
breach  of  the  trusty  will  render  him  liable 
for  the  loaa  occasioned  thereby,  if  he  had 
eoeh  notice  of  the  exiatence  of  the  trust  as 


was  sufficient,  ordinarily,  to  awaken  die* 
trust,  or  put  him  upon  injuiry.  Bunting  v. 
Ridn,  32  D.  699. 

Actual  knowledge  of  the  existence  of.  s 
trust  is  not  required  to  render  a  person  liable 
who  acts  together  with  a  dishonest  trustee 
in  a  matter  constituting  a  misapplication  of 
the  trust  fund,    lb, 

A  purchaser  from  a  trustee  who  sells  in 
his  own  right  need  not  pay  the  purchase- 
money,  though  he  has  accepted  a  deed  and 
given  his  TOnds;  as  to  unpaid  purchase- 
money,  he  ia  a  volunteer.  £eck  v.  Uhrichp 
53  D.  607. 

A  judgment  creditor  purchasing  at  a  trus- 
tee's sale  cannot  require  the  trustee  to  credit 
the  surplus  on  his  judgment,  but  he  must 
pay  to  tiie  trustee  the  purchase  price  in  full 
beiore  be  can  require  a  deed«  and  he  must 
move  as  any  other  person  would  be  required 
to  do  to  subject  said  surplus  fund  to  the  pay- 
ment of  his  claim.  Cook  v.  Dillon,  74  D. 
354. 

If  a  trustee  commits  a  breach  of  trust  by 
loaning  the  assets  of  the  trust  to  a  third  per- 
son, the  latter  ia  bound  to  indemnify  the 
trustee;  and  if  he  haa  the  trust  property  in 
specie,  a  court  of  equity  will  compel  him  to 
restore  it  to  the  trustee  from  whom  he  bor- 
rowed it    AbboU  V.  Reevee,  88  D.  510. 

A  pledge  by  a  trustee  to  secure  his  own 
debt,  of  what  la  known  to  be  trust  property, 
ia  vrima  fide  unauthoriaed,  and  one  taking 
aaoh  aecurity  is  bound  at  his  peril  to  ascer- 
tain whether  the  trustee  has  power  to  give 
it.    Hhaw  V.  Speneer,  97  D.  107;  1  R.  115. 

The  term  '*  trustee,*'  in  stock  certificates 
tsaued  to  the  holder  in  hia  name  "aa  trustee,** 
is  sufficient  to  put  persons  on  inquiry  aa  to 
the  holder'a  right  to  pledge  them  for  hia  own 
debt,  and  a  pledgee  taking  them  without  in- 
quirv  does  so  at  his  periL    lb. 

48.  When  purchaser  firom  trustee 
will  take  subject  to  trust.  —  1.  The  gen- 
trot  fttle. — A  purchaser  from  a  trustee* 
with  knowledge  of  the  trust,  takes  subject 
to  the  trust  8mUh  v.  Daniel,  16  D.  641; 
Shepherd  v.  McBrers,  8  D.  561;  TalifoU  v. 
BeU,  43  D.  126;  Heth  v.  Richmond  etc.  R.  R. 
Co.,  50  D.  88. 

One  coming  into  poesession  of  trust  prop- 
erty, with  notice  of  the  trust,  shall  be  bAiud 
as  a  trustee.  Kkdoch  v.  FOn,  26  D.  196; 
Pieree  v.  McKeehan,  45  D.  635;  Carpenter  v. 
MeBride,  52  D.  379;  Lathrop  v.  Bampton,  89. 
D.  141. 

An  executor  or  trustee  has  no  right  to  ap- 
ply to  his  own  use  the  trust  fund;  and  a  pur- 
chaser, knowing  of  the  truat,  pnrchaaoe  at 
hia  peril  the  trust  property  so  applied.  Graf 
V.  Caetleman,  16  D.  741. 

A  trust  may  attach  to  property,  though 
the  purchase  of  it  by  the  tnistee  was  irregu- 
lar. Heth  V.  Riehmond  etc  R.  R.  Co.,  60  D. 
88. 

A  recovery  in  trover  by  s  truatee  without 
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wiiaiMtiai  Yaiti  the  l«gftl  title  in  the  de- 
fendant^ and  he  beoomes  the  tnutee,  and  a 
oonrt  of  equity  will  aid  the  ee$tui  fme  tnui 
against  eitoer  the  trustee  or  vendee  for  the 
recovezy  of  the  property.  Bu$k  ▼.  BvA,  61 
D.676. 

A  trust  estate  Is  not  suoh  after-aoqnired 
title  as  inures  to  the  benefit  of  a  grantee  of 
the  trustee  who  makes  the  oouTejanoe  in  his 
individual  oanaoity.  And  an  implied  trust 
is  governed  by  tne  same  genera]  rules  as 
other  trusts.    KflUif  v.  Jennem,  79  D.  623. 

A  purohaser  of  eorporate  stock,  with  notice 
of  a  trust  'in  favor  of  a  third  person,  takes 
nothinii  as  against  the  oeiliii  que  tnuL  Crocker 
▼.  Crocker,  88  D.  291. 

2.  Whai  ii  mfficieni  noOce  qf  tke'irtuL  — 
To  make  the  purchaser  of  a  leflsl  title  a 
trustee,  it  is  not  necessary  that  ne  should 
have  notice  as  to  the  particular  eeitet  que 
tnuA;  it  is  sufficient  if  he  has  notice  that  the 
person  from  whom  he  buys  is  but  a  naked 
trustee;  he  is  then  bound  to  inquire  and  find 
out  the  eettol  qme  inuL  Memke  v.  MeeUin,  3 
D.  687. 

The  possession  of  a  eeeM  que  truei  exercis- 
ing  all  the  aots  of  ownership  is  not  notioe  of 
a  secret  trust  to  a  purohaser.  BcoU  v.  Oah 
iagher,  16  D.  60a 

The  posseision  of  a  eeeM  ame  Urusi  beoomes 
adverse  when  the  legal  title  is  oonveyed  in 
violation  of  the  trustb    lb, 

A  breach  of  trust  oooasioned  by  misappli- 
oation  by  the  clerk  of  a  court  of  the  proceeds 
of  a  negotiable  promissorv  note,  held  by  him! 
in  trusty  is  sufficient  to  charge  one  who  took- 
the  note  in  ignorance  of  ttie  character  in^ 
which  it  was  retained  by  the  officer,  but  was' 
oofpisant  that  it  had  been  given  to  a  com-^ 
missioner,  in  payment  at  a  sale  under  his 
diiection,  in  obedience  to  a  deeree  of  court.' 
Buntina  v.  Ricke,  32  D.  699. 

Purchasers  of  a  resulting  trust  estate  are 
not  innocent  purchasers  for  value,  where  the 
consideration  is  that  they  will  pay  the  debts 
of  the  grantor,  and  support  him  and  his  wife. 
Purchasers  upon  such  a  consideration  must 
look  to  the  title,  and  the  equities  to  which  it 
Is  subject.     Dom  v.  JcweSL,  45  D.  371. 

A  purchaser  must  take  notice  of  the  tjtle 
and  its  defects  as  it  appears  of  record,  where 
lie  buys  at  a  sale  made  by  a  mortgagee  or 
trustee  under  a  power  to  sell  for  the  pay- 
ment of  debts.  He  cannot  legally  demand 
oovenants  for  title  contained  in  the  convey- 
ance to  the  trustee.  Barnard  v.  Duncan,  90 
D.  416. 

Evidence  of  usage  among  brokers  to  buy 
and  sell,  in  the  market  and  without  inquiry, 
stock  certificates  issued  in  the  name  of  one 
as  trustee,  and  by  him  transferred  in  blank, 
is  not  admissible  to  vary  the  established  rule 
of  law  that  the  word  "trustee"  in  such  a 
certificate  is  sufficient  to  put  the  purchaser 
on  inquiry,  and  that  he  takes  it  at  his  peril. 
Bhaw  V.  4peRO0r,  97  D.  107. 


A  father  paid  the  purchase-money,  and 
took  a  deed  m  the  name  of  his  daughter,  a 
minor,  the  deed  expressing  a  consideration 
paid  by  him.  He  held  possession  of  the 
premises  for  thirty-eight  years.  The  daugh- 
ter and  her  husband,  having  surreptitiously 
obtained  the  deed,  conveyed  the  property. 
held,  that  the  purohaser  from  her,  for  value, 
had  notice  of  the  resulting  trust,  and  was 

Silty  of  fraud,  and  that  a  release  to  the 
iher  might  be  presumed.    Jaekton  v.  Jfoto- 
dor/,  6  D.  356. 

3.  Righie  qf  fmrehaaer  wAo  ie  ignorant  qf 
ike  trusL  —  The  trust  may  be  enforced 
against  a  purchaser  without  knowledge 
thereof,  where  he  still  retains  the  property 
in  his  hands.  But  it  is  otherwise  where  he 
has  parted  with  the  property.  8nM  v. 
Daniel,  16  D.  641. 

A  purchaser  from  a  trustee  without  no- 
tice holds  the  property  discharged  of  the 
trust  ffndnal  v.  Wilder,  17  D.  744.  But 
the  trustee  will  be  held  answerable  to  the 
full  value  of  the  trust  B^fe  v.  Oeifer,  98  D. 
351. 

A  purchaser  without  notice^,  who  has  ac- 
quired the  legal  title,  and  paid  his  money 
without  notice  of  a  trust,  is  protected  in 
equity,  even  i^ainst  the  ofiHui  que  fmsf. 
Wuee  V.  Dandridge,  72  D.  149;  Betk  v. 
Ukrich,  53  D.  507.  This  rule  applies  as  well 
to  chattels  as  to  real  estate.  Wyee  v.  Dan- 
dridne,  72  D.  149. 

A  subsequent  purchaser  of  trust  property 
cannot  be  protected  as  an  innocent  purchaser, 
unless  his  plea  or  answer  contain  explicit 
averments  that  he  purchased  for  a  valuable 
consideration,  without  notice,  and  that  he 
has  taken  a  conveyance  of  the  legal  title. 
Smitheal  v.  Gray,  34  D.  664. 

A  resulting  trust  is  beyond  the  contem- 
plation of  the  Texas  statute  respecting  the 
rights  of  creditors,  and  is  protected  against 
one  who  acquires  a  judgment  lien  agaiuat  it 
without  notice,  although  a  purchaser  in 
good  £aith,  for  a  valuable  consideration,  and 
without  notice,  would  take  the  estate  dis- 
charged of  the  trust  Blankenehip  v.  Doug* 
laa,  82  D.  608. 

A  bona  fide  purchaser,  without  notice,  of 
corporate  stock,  will  be  protected  against  a 
secret  trust  in  favor  of  a  third  person,  where 
such  person,  by  his  own  voluntary  act,  has 
conferred  the  apparent  right  of  property  in 
the  stock  upon  the  vendor.  Clicker  v 
Crocker,  88  D.  291. 

2.  Liabilitiee  qf  Trueteea. 

48.  In  general.  —  Trustees  or  assignees 
are  personally  liable  for  omission  to  do 
what  would  be  plainly  beneficial  to  the  trust 
property  or  to  the  oeslui  que  trust,  though 
acting  in  the  utmost  good  faith.  Hutehineon 
V.  Lord,  60  D.  381. 

A  devise  to  an  infant,  with  directions  that 
another  occupy  the  land  during  the  infant's 
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nonaga,  for  the  support  of  the  family,  bat 
not  to  use  the  land  in  any  other  way,  will 
not  entitle  the  trustee  or  the  infant's  guar- 
dian to  charge  the  land  with  improvements 
made  thereon.     Findley  v.  WHson,  14  D.  72. 

A  trustee  who  causes  improvements  to  be 
made  on  the  land  of  his  ward  by  holding  out 
the  expectation  of  a  lease,  where  no  such 
lease  can  legally  be  made,  is  liable  person- 
ally,   lb. 

Where  a  naked  trustee  executes  a  release 
under  seal,  of  a  lien  for  the  payment  of 
money,  in  which  he  acknowledges  the  receipt 
of  the  money,  he  holds  the  money  in  trust, 
and  is  liable  for  the  same.  And  his  ac- 
knowledgment estops  him,  both  at  law  and 
in  equity,  from  denying  the  fact  of  reoeiving 
tixe  money.    lAncoln  ▼.  Pureelly  73  D.  196. 

A  trustee  expressly  authorised  to  make 
expenditures  necessary  for  the  repair  or 
protection  of  the  estate,  and  having  no  trust 
funds  on  hand,  may,  by  express  agreement, 
exempt  himself  from  liability  therefor,  and 
make  the  expenditure  a  charge  upon  the 
estate;  but  in  the  absence  of  such  agree- 
ment, the  trustee  is  individually  liable,  and 
he  cannot,  by  a  mere  subsequent  promise  to 
pay  out  of  the  estate,  create  a  lien  thereon, 
although  the  creditor  acted  upon  the  faith 
and  credit  of  the  estate.  Ntw  v.  NkoU,  29 
R.  111. 

44.  liability  for  loasea.*— Trustees 
are  liable  for  parting  wiUi  the  dominion  of 
trust  property,  and  permitting  it  to  be 
squandered,  though  the  deed  to  them  did 
not  specify  the  trust  upon  which  it  was 
made.     Kmloeh  v.  FOn,  26  D.  196. 

To  invest  trust  money  on  good  security  is 
the  duty  of  a  trustee.  (hmnUBtkmen  v. 
Walker,  38  D.  433. 

If  trustees  loan  money  without  due  secu- 
rity, they  are  liable  in  case  of  loss  by  in- 
solvency.    Chray  V.  Foob,  22  D.  508. 

Loanmg  money  on  private  security,  espe- 
eially  where  infants  are  concerned,  is  not, 
within  the  meaning  of  the  English  cases,  a 
compliance  with  the  rule  that  due  aecurity 
is  to  be  taken  by  the  trustee.    lb. 

Land  security  or  public  stock  should  be 
taken  by  the  trustee,  in  this  oountry,  who 
loans  the  trust  money.    lb. 

An  order  of  the  orphans'  court  that  the 
money  loaned  remain  on  interest  is  no  pro- 
tection to  the  administrator,  such  order 
being  beyond  the  jurisdiction  of  the  court. 
lb. 

The  permission  of  the  court  to  loan  the 
money  should  first  be  had;  the  money  should 
not  be  loaned  and  an  order  of  approval  ap- 
plied for  afterwards.    76. 

A  trustee  is  not   answerable  for  losses 

*  See  monographic  note  on  the  investments 
which  a  trustee  may  make  without  being  liable 
for  resulting  loss,  4u  D.  606-6ia. 

Losses  of  tniflt  property  for  which  trustees  are 
not  liabla.  see  note,  76  D.  79»^805k 


occurring  without  any  fault  or  neglizenoe  €• 
his  part.    Knowlton  v.  Bradley,  43  D.  609. 

The  rule  that  a  trustee  cannot  in  any  case 
inyest  funds  in  his  hands  upon  personal 
security  has  not  been  adopted  m  New 
Hampshire.    lb. 

If  a  trustee,  having  trust  funds  In  his 
hands,  neglects  to  invest  them  w  take  secu- 
rity in  some  mode,  a  good  reason  should  be 
shown,    lb. 

A  trustee  cannot  establish  the  ftict  of  lost 
of  the  trust  fund  by  his  own  uncorroborated 
testimony.    Seawell  y.  Qrtemoay,  75  O.  794. 

He  is  allowed  to  testify  to  the  extent  of  a 
loss  by  theft  or  robbery;  but  a  foundation 
for  this  testimony  must  be  first  laid  by 
proving  ihe  theft  or  robbery  aliunde,  eemblL 

A  trustee  who^  in  good  faith,  received 
confederate  treasury  notes  in  payment  of 
promissory  notes  held  in  trust,  under  th» 
Georgia  act  of  1863^  acted  under  color  of 
law,  and  is  protected  by  the  act  of  1866,  and 
the  ordinances  of  the  conventions  of  186^ 
and  186a     CampbeU  ▼.  Miller,  95  D.  889. 

He  might,  in  good  faith,  prior  to  adoption 
of  the  Georgia  code  in  1863,  receive  payment 
of  promissory  notes  held  in  trust  in  such 
currency  as  was  generally  received  by  pru* 
dent  men  in  the  transaction  of  their  own 
business,  and  reinvest  the  same  in  the  nota 
of  a  person  who  was  then  entirely  solvents 
lb, 

A  trustee  who  received  oonfederate  our* 
rency  in  payment  of  promissory  notes  held 
in  trust,  oeiore  the  adoption  of  the  Georgia 
code  in  1863,  and  after  its  adoption  invested 
it  in  securities  not  authorized  by  law,  and 
without  an  order  of  eourt^  did  so  at  his  own 
risk,  and  is  liable  for  the  yalue  of  the  cur- 
rency at  the  time  when  it  should  have  bees 
reinvested,    lb. 

A  trustee  who  changes  an  investment  of 
trust  funds  with  the  consent  of  the  eestei 
que  trust,  who  is  of  legal  age,  is  not  liable 
for  any  loss  growing  ont  of  sneh  new  invest- 
ment,   lb. 

A  trustee  may  show  that  an  investment  or 
change  of  investment  made  by  him  was  pru- 
dent^   lb. 

Trust  funds  must  be  kept  separate  from 
the  private  funds  of  the  trustee,  or  he  will 
be  liable  in  case  of  loss.  They  must  be  de- 
posited and  loaned  as  trust  funds,  and  kept 
separate  from  other  funds.  Coffin  v.  Bram^ 
Utt,  97  D.  449. 

A  trustee  who  mingles  trust  funds  witb 
his  own  thereby  becomes  debtor  to  such 
fund.  If  he  deposits  them  in  his  own  name, 
and  they  are  lost  throug^h  the  bank's  insol- 
vency, he  is  liable;  so  an  investment  of  then» 
in  stocks  in  his  individual  name  is  a  breach 
of  the  trust,     lb. 

A  trustee  agreed  to  purchase  and  pay  lor 
a  farm  for  the  use  of  the  eeeiui  ^ue  tniat,  out 
of  the  proceeds  of  tiie  trust  sstata.    He  pnr- 
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chased,  and  gave  hia  bond,  teonred  bj  a 
mortgage  on  the  prenusea;  Imt  he  refused 
to  pay  the  bond  when  due,  and  procured  a 
foreolosnre  and  sale  of  the  farm  bv  the  mort- 
eagee,  at  a  loss.  He  was  held  liable  for  this 
ion  and  for  eoats  of  snitb  Orem  t.  WiiUer, 
7  D.  476. 

A  will  direofeed  the  exeontors  to  nse  their 
Judgment  as  to  investing  the  estate,  at  the 
same  time  recommending  keeping  one  half 
in  real  estate.  When  defenoant  was  ap« 
pointed  trustee,  more  than  half  the  f  nnd  was 
mvested  in  government  bonds,  and  none  in 
real  estate.  He  sold  the  bonds  and  invested 
the  greater  part  in  railroad  bonds  at  eiffhty- 
five  per  cent  of  their  par  value,  and  the 
promissory  note  of  an  individual  secured  by 
such  bonds.  He  was  an  experienced  bank 
officer,  and  took  advice  as  to  the  investment. 
The  railroad  was  a  lins  of  125  miles  in  Ver- 
mont, forming  part  of  a  continuous  line  from 
Portland  to  Ogdensbnrgh,  and  the  bonds 
were  secured  by  mortgage  on  the  franchises 
and  property  of  three  failroad  corporations 
out  of  Massachusetts,  and  were  selling  at 
from  aifi^ty  to  ninety  per  cent  of  their  par 
value.  Inie  roads  were  managed  by  reputa- 
ble men,  and  the  bonds  were  regarded  as  an 
excellent  investment.  Subsequently,  the 
bonds  greatly  depreciated.  aMt  that  de- 
fendant was  not  chargeable  with  the  loss. 
Brown  v.  French,  28  R.  254. 

45.  laability  for  negligence.— A  trus- 
tee in  possession  of  trust  property  is  only 
bound  to  ordinary  diligence  in  its  preserva- 
tion and  protection.  CampbeU  v.  iiUkrt  95 
D.  389. 

He  may  receive  payment  of  promissory 
notes  held  in  trust,  when  due,  in  such  cur- 
rency as  a  prudent  man  woulct  receive  for 
debts  due  him  individually  under  similar  cir- 
cumstances.   /&. 

IVustees  are  liable  for  gross  negligence, 
and  for  their  own  acts,  in  not  carefully  se- 
curing  money  which  was  in  their  hands,  and 
put  out  bv  them,  but  not  for  failure  to  sue 
at  once  a  rarmer  trustee  while  in  good  credit, 
or  on  first  hearing  of  hie  insolvency,  when 
there  was  not  probability  of  recovering  at 
that  time.  KtmSgrnaeker  v.  Kinmd.  21  D. 
S74. 

46.  Liability  for  acts  of  oo-trustees.* 
-^  Ck>- trustees  are  bound  to  watch  over  the 
conduct  of  each  other,  and  to  know  of  the 
eoUectiim  of  funds  belonging  to  the  trust 
estate;  and  if  one  of  two  trustees  fails  to 
apply  money  collected  by  him  from  a  sale  of 
the  trust  fund  to  certain  outstanding  indebt- 
edness, and  the  other  trustee  knows  of  the 
receipt  of  such  money,  and  makes  no  effort 
to  have  the  same  so  applied,  the  latter  is 
jointly  chargeable  for  interest  with  his  asso- 
ciate. Bing^  v.  Binggold,  18  D.  250.  S.  P., 
Dmderidt  v.  Cantrell,  31  D.  576. 

*  Liahtlltj  of  one  trustee  for  acts  and  defaults 
•f  co-trnstesb  see  notei  48 IX  288-298. 


Tol 


3319 

I* 

Trustees  joining  in  a  receipt  for  money 
will  raise  a  presumption  that  it  came  equally 
into  the  possession  or  under  the  control  of 
all,  and  there  must  be  direct  and  positive 
proof  to  rebut  the  presumption.  Where,  in 
consequence  of  any  act  or  agreement  of  one 
trustee  or  executor,  money  comes  into  the 
hands  of  his  co-trustee  or  co-executor,  both 
are  held  liable  for  it  Manai  r.  MimeU,  9  D. 
298. 

The  unaccounted  balance  of  a  fund  in- 
trusted to  the  management  of  several  will 
be  charged  to  those  in  default  through  fail* 
ure  to  accounts  Johnmm  v.  Johnmm,  29  D. 
72. 

A  Joint  trustee  permitting  his  co-trustee 
to  retain  the  trust  fund  for  many  years, 
without  inquiry  as  to  whether  it  has  been 
invested  so  as  to  answer  the  purposes  of  the 
trust,  will  be  liable,  because  of  his  neglect^ 
for  the  conduct  of  his  co-trustee.  Deaaerkb 
V.  OarOrell,  31  D.  576. 

A  joint  trustee  of  a  directory  trust  failing 
to  see  that  the  trust  fund  is  invested  in  the 
manner  pointed  out  is  Liable  for  the  abuse 
of  the  trust  by  his  co-trustee.    lb, 

47.  Liability  to  aooount  -—The  law 
discountenances  all  but  the  most  open  and 
satisfactory  dealing  between  parties  stand- 
ing in  a  fiduciary  relation,  as  they  do  not 
deal  at  arm's-length.  Di'tfer  v.  Brubaker,  91 
D.  177. 

A  trustee  is  bound  to  put  his  cesAfi  qid 
irtut  in  possessien  of  the  full  and  true  state 
of  bis  affairs  before  any  settlement  will  bind. 
lb. 

48.  When  chargeable  with  interest. 
— If  there  is  no  unreasonable  delay  in  apply- 
ing the  trust  money  according  to  the  oireo- 
tions  of  the  trust,  and  there  is  no  application 
made  of  it  to  his  own  use,  a  trustee  will  not 
be  chargeable  with  interest.  Mimue  v.  Oox, 
9  D.  313. 

If,  in  the  management  of  the  trust  fund, 
the  trustees  exceed  their  power,  or  make  un- 
productive investments,  they  are  chargeable 
with  interest;  and  if  they  apply  the  same  to 
their  own  use,  they  are  chargeable  with 
compound  interest.  Binggold  v.  Binggold^ 
18  D.  250. 

Trustees  are  chareeable  with  compound 
interest  on  the  ground  of  the  presumed  gain 
to  them,  from  the  use  of  the  trust  fund, 
and  if  the  circumstances  are  such  as  to  for- 
bid such  presumption,  and  it  appears  that 
they  invested  the  trust  fund  in  good  faith, 
although  in  violation  of  their  trust,  and  that 
they  have  not  derived  any  profit  from  such 
investment,  they  will  not  be  charged  with 
compound  interest.     lb. 

Rests  of  six  months  allowed  trustees  with- 
out interest,  to  reinvest  the  fund,  are  not 
unreasonable.     lb, 

A  trustee  mixing  trust  money  with  his 
own,  and  keeping  no  separate  account,  must 
be  charged  with  mterest  at  five  per  cent  an* 
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Dually  at  leaat^  and  his  bondamen  may  1>e 
liable  in  oaaa  of  lo«.    KmnoUtm  y.  Braileif, 
4SD.  609. 

49.  Proceedings  on  trustee's  bonds. 
—  Where  eacnmbranom  are  not  parties  to 
proceedings  appointing  a  trostee  to  sell  the 
property  and  nay  off  the  encambrsnces,  they 
are  not  bonnd  to  seek  payment  oat  of  the 
proceeds  of  the  sale  in  the  trustee's  hands, 
nor  they  are  bound  to  abide  by  a  loss  on  ac- 
count of  the  trustee's  default.  In  such  a  case 
the  court  may  order  a  second  trustee  to  pay 
off  the  encumbrances  without  impairing  the 
rights  of  the  encumbrancers  against  the  sure- 
ties of  the  first  trustee.  Brocb  ▼.  Broobe^  38 

D.  sia 

Where  the  condition  of  a  trustee's  bond  is 
broken,  but  on  account  of  the  death  of  the 
trustee  before  the  creditor  has  beoorae  prop- 
erly recognized^  the  latter's  remedy  at  law 
is  lost,  equity  will  grant  relief  against  the 
sureties  of  the  trustee,    lb. 

Equity  will  not  extend  the  liability  of 
sureties  oeyond  the  clear  intent  and  import 
of  their  contract;  but  if  to  such  an  extent 
they  cannot  at  law  be  held  liable,  by  reason 
of  fraud,  accident,  or  mistake,  equity,  to 
prevent  a  failure  of  justice,  will  mterfere 
and  enforce  the  execution  of  their  contract 
according  to  its  obvious  meaning  and  design. 
Jb. 

S.  Deaths  BesignaUim,  Bemoval,  Ntm  Appoinl' 

60.  EfTect  of  death  of  tmstos.  ^ 
Upon  the  death  of  one  of  two  trustees,  the 
entire  trust  estate  does  not  vest  in  the  surri* 
vor,  but  a  moiety  of  the  same  vests  in  the 
heirs  or  devisees  of  the  deceased  trustee. 
Sander*  v.  Morruon,  18  D.  161. 

The /us  aeereseendi  is  destroyed  by  statute, 
in  Kentucky,  in  trust  estates  as  weU  as  in  all 
others.    lb. 

Trustees  having  died  without  executing 
the  trust,  chancery  may  appoint  a  trustee  to 
effectuate  the  same.    Bull  v.  Butt,  20  D.  86. 

Upon  the  death  of  a  trustee  appointed  to 
■ell  realty  under  a  decree  in  chancery,  the 
eourt  may  proceed  in  a  summary  way  to 
compel  his  administrator  to  account  for  and 
nay  over  money  which  came  into  his  hands 
by  virtue  of  the  trust.  Coomb*  v.  Jordan, 
22  D.  236. 

The  administrator  of  a  trustee  may  sue 
for  a  debt  accrued  in  the  trustee's  lifetime, 
and  before  the  appointment  of  another  trus- 
tee.    LaJiy  V.  HoUand,  50  D.  706. 

51.  Dischafge.  — A  trustee  can  be  dis- 
charged only  by  decree  of  a  court  of  equity, 
by  force  of  a  provision  in  the  deed,  or  by  the 
consent  of  all  the  parties  interested.  Boa*  v. 
Barclay,  65  D.  616. 

Evidence  establishing  the  exiitenoe  of  a 
trust  does  not  justify  a  persumption  that  the 
trust  has  been  surrendered;  nor  does  deliv- 
ftry  of  the  property  to  one  not  authorixed  to 


discharge  the  trustee  amount  to  a  surrender 
of  the  trnst     GtqpAitf  v.  labell,  10  D.  675. 

68.  Besignuition.  —  A  trustee  who  ac* 
cepts  cannot  renounce.  Bo*$  ▼.  Bardaif,  66 
D.  616;  without  the  consent  of  the  deaf  if  i  que 
trust  or  the  direction  <rf  the  ooart^  Skefherd 
V.  McBver*,  8  D.  561. 

A  awmdam  trustee  may  sue  after  resigna- 
tion  for  a  debt  agreed  to  be  paid  to  him,  or 
**  such  other  trustee  as  may  be  lawfully  ap» 

Eointed,"  and  the  debtor  cannot  object  thai 
e  IB  not  the  proper  party.  Ld!i^  v.  Holland^ 
SOD.  706. 

Ptayment  to  a  trustee  after  his  rssigna* 
tion  will  absolve  the  debtor  from  Uabuitj 
under  a  contract  to  pay  to  such  trustee,  or 
stch  as  may  be  appointed.    /& 

68.  Bomoval.  —  The  court  may  displaoe 
a  trustee,  where  he  removes  from  the  state,  or 
neglects  his  doty,  or  is  guilty  of  injurious  or 
improper  conduct     QwmnC*  Caee,  17  D.  267. 

Where  trust  propertv  is  nusa^plied  by  the 
trustees,  the  remedy  is  by  a  petition  for  their 
removal,  and  not  an  action  at  law  by  the 
beneficiary  to  recover  the  property  from 
them.  MeOodUt  Chunk  v.  Bem^uttan^  86 
D.  61. 

64.  SnUsLltiition.  —  A  railroad  eomp^ 
ny *s  deed  of  tnutt  of  itsproperty,  made  to  se» 
cure  certain  bonds,  provided  that  if  the  trostee 
should  become  incapable  of  aoting,  any  court 
of  record  of  a  oertam  county,  upon  applica- 
tion of  three  fifths  of  the  bondholders,  and 
notiee  to  the  president  or  any  director  of  the 
company,  might  appoint  another  trustee. 
The  trustee,  president,  and  directors  went 
into  the  enemy's  lines,  and  remained  tiiere 
during  the  war  of  the  rebellion.  Held,  that 
an  order  of  the  county  court,  substituting 
anotiier  person  as  tmstee,  without  notice^ 
and  a  sale  by  sneh  substituted  trustee^  were 
utterly  void.  WashingUm  eie.  B.  B,  Co.  r^ 
Alexandra  eie.  B.  B.  Co,,  100  D.  710. 

in.     RiOHTB    AHD     RxiCKDnB     OV     GiBTUI 

Qux  Trust. 

66.  The  estate  or  interest  of  ths 
cestui  que  trust.  *  —  Property  conveyed  to 
a  trustee  for  the  benefit  of  the  issue  of  a 
contemplated  marriage,  and  to  be  sold  on 
the  directiou  of  the  grantor,  inures 'to  the 
benefit  of  such  issue,  although  the  grantor 
die  without  directing  the  sd^  SleeU  v. 
Louny,  19  D.  581. 

A  legislative  act  transferring  the  legal 
title  of  a  mere  naked  trusty  and  vesting  it 
in  the  cestui  que  truet,  in  a  case  where  the 
latter,  by  a  resort  to  the  proper  tribunal, 
might  have  compelled  such  transfer,  ii  con- 
stitutional and  valid.  Brf.  ProL  Dutch 
Churck  V.  MoU,  82  D.  613. 

The  eeatm  que  truat  cannot  oaQ  for  the 

*  Legal  estate,  when  vests  In  benefldavy  nnder 
statute  of  uses,  see  note,  78  D.  406Hia 

Ooureyance  of  legal  title  to  esiM  qm* 
when  piesiuned,  »ee  notSb  M IX  €79-173^ 
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l«gal  title,  when,  from  the  nature  of  the  tnut» 
hia  ownership  ie  not  immediate  and  absolute^ 
and  when  it  would  defeat  or  pat  it  in  his 
power  to  defeat  or  endanger  a  legitimate 
ulterior  limitatbn  of  thii  tnitL  SatUt  ¥• 
Peiway,  44  D.  59, 

Where  property  U  given  to  a  trustee  for 
the  nse  of  a  beneficiary,  the  assent  of  the 
latter  to  reoeive  it  on  tine  oondition  of  the 
grant  must  be  signified  either  to  the  grantor 
or  to  the  tnxsteot  Lockhari  t.  WyaU^  44 
D.481. 

A  oonveyanoe  from  trustee  to  cestui  que 
inut  is  presumed  when  the  latter  has  been 
for  a  long  time  in  possession  of  lands  which 
the  former  on^ht  to  have  oonveyed;  but  suoh 
presumption  is  not  raised  in  favor  of  him 
who  attacks  or  holds  In  oppoeition  to  the 
equitable  right.  Harmon  ▼•  KeUejf,  46  B. 
652. 

Where  a  trustee  who^  holding  both  the 
legal  and  equitable  title  to  real  estate  in  trust 
for  partners  in  a  laud  speculation,  whose 
rights  areaooordingly  personal,  by  the  direc- 
tion and  with  the  consent  of  the  ceetuie  que 
trust,  conveys  the  land  to  another  without 
specifying  the  nature  of  the  trust,  by  suoh 
conveyance  raises  a  simple  trust,  and  the 
right  of  the  cutuU  que  trust  becomes  thereby 
changed  from  personalty  to  an  equitable  es- 
tate of  inheritance,  in  which  the  widow  of 
one  of  the  eestuis  que  trust  is  dowable.  NiooU 
▼.  Ogden,  81  D.  311. 

56.  How  fiEur  lus  interest  is  alien- 
able.*—-A  purchase  by  a  trustee  of  the 
cestui  quB  trusis  interest  is  always  viewed 
with  great  jealousy.  ^mcA  v.  XanAs,  21  D. 
458. 

Fraud  or  an  advantageous  purchase  need 
not  be  shown  in  such  a  case.    76. 

The  eesttti  qw,  trust  may  assign,  without 
being  guilty  of  cham^rty,  when  he,  or  his 
trustee,  is  in  possession,  although  another 
person  may,  for  a  short  time,  have  held  pos- 
session of  a  portion  of  the  land.  FaUs  ▼. 
CamiUer,  28  D.  592. 

Where  the  court  cannot  decree  a  convey- 
ance of  the  legal  title  at  the  suit  of  Jhe  cestui 
que  trust,  the  trustee's  estate  would  not  be 
aiveeted  by  a  sheriff's  sale  under  execution 
against  the  cestui  que  trust.  Battle  v.  Petway, 
44  D.  59. 

The  cestui  que  trust  cannot  create  a  trust  in 
his  own  favor  to  the  prejudice  of  his  cred- 
itors, by  investing  his  mdividual  property  in 
a  buUduifl  on  the  land  held  in  trust;  and  the 
rents  ana  profits  of  such  building  will  be 
applied  in  satisfaction  of  the  creditors*  judg- 
ment     Woodruff  V.  Johnson,  55  D.  247. 

Where  a  trustee  executes  a  power  of  attor- 
ney to  a  third  person  with  authority  to  re- 
lease the  deed,  and  the  latter  does  so  by  and 
in  the  name  of  the  trustee,  •and  the  land  is 
released,  not  to  the  grantor  in  the  trust  deed, 

•  Jadgments  against  tnutee,  when  bind  cestui 
quetrusitS—  vote, 84 D.  72^726k 
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but  to  a  purchaser  under  him,  the  deed  of 
tmst  will  be  treated  as  duly  and  regularly 
released.    Bryan  v.  Stump,  56  D.  139. 

An  interest  in  the  tmst  estate  may  be  oon- 
veyed, and  the  person  conveying  will  be 
equally  compelled  to  convey  when  he  acquires 
title,  as  if  the  title  had  been  in  him  at  the 
time  of  making  such  contract.  Buck  v. 
Swaaey,  56  D.  681. 

A  resulting  trust  is  created  in  notes  se- 
cured by  mortga^  where  the  purchase  is 
made  with  the  jomt  funds  of  two  persons 
end  the  title  is  taken  in  the  name  of  out  one; 
and  in  such  a  case,  if  the  cestui  que  trust  con- 
veys an  interest  in  the  property  to  the  plain- 
ti^  a  trust  is  created  in  his  favor  whioh 
attaches  to  the  land  if  the  mortgage  is  fore- 
closed,  and  the  trustee  csa  bring  a  suit  in 
his  own  name  against  the  trustee  to  enforce 
the  trust.    lb. 

The  assignee  of  an  interest  in  a  tmst  es- 
tate may  maintain  an  action  in  his  own  name 
in  equity,  although  he  could  not  maintain 
such  an  action  at  the  common  law.     Kk 

On  assignment  of  an  interest  in  a  tmst 
estate,  the  trustee  holds  the  land  in  trust  for 
the  assiffuee,  and  a  conveyance  will  be  di- 
rectly eiuorced  from  the  trastee  in  Ids  favor, 
and  the  conveyance  when  made  will  discharge 
the  assignor  from  so  much  of  his  oontraot  as 
shall  tiiereby  have  been  performed.    lb. 

The  equitable  title  may  be  divested  out 
of  the  cestui  que  trust  otherwise  than  by 
alienation,  before  the  tmst  is  actually  per- 
formed, where  an  a|;ent  converts  himself  mto 
a  trustee  tor  his  prmoipal  by  making  a  nom- 
inal purchase  to  himself.  FoUemsbe  v.  Kil* 
breth,  65  D.  691. 

The  cestui  que  trust  mav  divest  himself  of 

his  equitable  tiUe  by  repudiating  the  acts  and 

purchase  of  the  trastee  when  he  discovers 

that    the   latter    has  practiced    any  fraud 

towards  him,  but  he  may  waive  the  fraud 

and  claim  his  rights  as  cestui  que  trust;  or  he 

may  treat  the  purchase  as  his  own  by  sellins 

his  equitable  title  before  he  has  disco verea 

I  the  fraud;    or  such  equitable    title  might 

!  doubtless  be  destroyed  by  mutual  agreement 

I  of  both  parties,  without  fraud  on  either  side; 

I  or  possioly  be  defeated  by  laches  or  snbse- 

>  quent  misconduct  cm  the  part  of  the  cestsd 

!  que  trust,     lb, 

I  An  agent  and  trastee  may  divest  eestuis 
\qwe  trust  of  their  equitable  title,  without 
.  their  consent,  by  repudiating  the  affencv, 
when  the  centuis  que  trust  have  fraudulently 
induced  the  trustee  to  act  for  them  and  incur 
personal  responsibilities  which  he  would  not 
have  undertaken  but  for  the  fraud  practiced 
upon  him.     lb. 

A  court  of  equity  will  not  permit  the  cestui 
que  trust  to  show  a  speculative  disposition 
toward  his  trustee.  If  the  former  discovers 
facts  justifying  a  repudiation  of  the  latter's 
acts,  he  is  bound,  after  investigation,  or  a 
reasonable  time  therefor,  to  declare  whether 
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ha  will  aTail  himself  of  that  right  or  not^  and 
oaanot  lie  by  mdefinitely  for  the  pnrpoee  of 
affirming  the  bargain  if  a  profitable  one,  or 
repadiating  it  if  it  is  a  losing  one.     lb. 

The  founder  of  a  trust  by  will  may  secure 
the  income  to  the  beneficiary  by  prohibiting 
his  alienation  of  it,  and  its  ssisure  by  his 
creditors,  in  anticipation.  Broadwajf  NaL 
Bank  ▼.  Adams,  43  R.  004. 

57.  His  right  to  follow  th«  trust 
property.  —  Upon  breach  of  trust  by  a 
trustee,  the  cestui  que  trusi  may  follow  the 
estate  into  the  hands  of  a  stnmger,  or  he 
may  have  his  remedy  aaainst  the  tmstee 
personally  to  reooyer  for  damages  caused  by 
his  unauthorised  act.    Buckabee  y.  BUUngsfy, 

60  D.  las. 

A  trustee  cannot  oonyert  money  into  land 
or  land  into  money  at  his  pleasure  unless  spe- 
cially authorised;  and  if  he  invests  money 
in  land,  the  eetiui  que  tnui  may  take  the 
land  or  demand  the  money,  at  his  option, 
Kam^finan  y.  Crauiffardt  42  D.  323. 

The  CM<tii  que  tnut  may  be  subrogated  to 
the  rights  of  an  administrator,  where  land 
held  in  trust  by  a  deceased  trustee  has  been 
sold  on  credit  by  the  administrator.  The 
notes  taken  in  payment  will  be  canceled, 
and  the  money  wul  be  ordered  to  be  paid 
by  the  innocent  purchasers  to  the  cestui  que 
trust     Vandever  y.  Freeman,  70  D.  391. 

Money  delivered  to  a  j^erson  to  pay  debts, 
and  converted  by  him,  is  not  a  trust  fond, 
authorising  the  one  who  reposed  the  confi- 
dence, or  hii  representativefl,  to  recoyer  it  as 
such.     Dcyle  y.  Murphy,  74  D.  166. 

A  trust  assumed  by  a  testator  will  not  be 
enforced  against  his  executor,  where  identity 
ai  trust  fund  is  entirely  losl^  and  the  prop- 
erty  claimed  ii  not  shown  to  be  the  frnit  or 
product  of  the  property  originally  covered 
by  the  trust.  Lathrop  y.  Bampton^  89  D. 
141. 

IVraity  will  follow  a  tmst  fund  so  long  as 
its  identity  exists,  or  when  it  can  be  shown 
tiiat  it  is  the  product  of  the  original  prop- 
erty of  the  cestui  que  trust;  and  tiie  right  of 
reclamation  attaches  to  it  until  detached  by 
the  superior  equity  of  a  bona  ^de  purchaser 
for  a  valuable  consideration  without  notice; 
bat  the  right  of  pursuing  it  fails  when  the 
means  of  ascertaiameut  faiL    76. 

Before  the  cestui  que  trust  can  claim  specific 
real  or  personal  property,  he  must  show  that 
it  is  the  identical  property  originally  covered 
by  the  trust,  or  tbat  it  ii  the  frnit  or  pro- 
duct thereof  in  a  new  form.    lb. 

Identity  of  trust  estate  in  the  hands  of 
testator  is  entirely  lost  where  his  executor 
has  possession  of  his  testator's  property,  and 
it  cannot  be  shown  that  such  trust  estate  is 
in  the  hands  of  the  executor  in  its  primary 
condition,  or  that  it  wss  converted  by  the 
testator  into  the  property,  or  any  part  of  it, 
which  subsequently  came  into  the  executor's 
ponession.    lb. 
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The  cestui  que  trust  may  elect  to  hold  the 
C|pginal  or  substituted  property,  when  he 
can  identify  the  trust  fund«  either  in  its 
original  or  in  a  substituted  form,  or  he  may 
hold  the  trustee  personally  liable;  but  if  he 
cannot  identify  tne  property,  he  must  rely 
on  the  personal  liability  of  the  trustee.    lb. 

In  following  a  trust  fund  consisting  of 
money,  it  is  not  necessary  to  ideotifj  indi- 
vidual  pieces  or  coins,  but  it  is  sufficient  to 
show  a  separate  and  independent  fund  or 
value,  readily  distinguishable  from  all  other 
funds.     lb. 

The  cestui  que  trust  has  simply  a  daim 
against  the  estate  of  his  trustee,  where  the 
latter  during  his  lifetime  mingled  the  money 
of  the  cestui  que  trust  with  his  own,  and  after 
his  death  neither  the  trust  money  nor  prop- 
erty into  which  it  was  converted  could  be 
identified  in  the  hands  of  the  executor;  and 
such  claim  must  be  presented  to  the  exeen- 
tor  for  allowance  as  required  by  the  probate 
act    lb. 

Equity  will  follow  the  fund  through  any 
nunLr  of  transmutatiomv  and  pre^rve  (t 
for  the  owner,  so  long  as  it  can  be  identified^ 
no  matter  in  whose  name  the  leg»l  ripht 
stands.  Farmers*  S  M.  N.  Bonis  y.  Kmg, 
98  D.  215. 

If  money  has  been  converted  by  the  tms- 
tee or  agent  into  a  chose  in  action,  the  legal 
right  to  it  may  have  been  changed,  but 
equity  regards  the  beneficial  ownership.     lb, 

N.  put  1489  into  the  hands  of  W.  intrust. 
W.  deposited  it  in  bank  with  other  moneys 
to  his  own  credit,  and  afterward  drew  ont 
and  applied  to  his  own  use  all  but  $91.  Sub- 
sequently, he  drew  checks  for  that  balance, 
ana  some  $1,400  in  another  bank,  in  favor  of 
R.,  to  secure  him  against  his  liability  for 
W.,  on  an  official  bond.  Held,  that  N.  could 
not  recover  his  money  from  R.  Neelif  y. 
i?oo(f,  52  R.  802. 

58.  Bemodies  to  enforce  trusts,  ma* 
orally.  —  A  purchase  of  land  by  a  guaroisny 
which  he  declared  at  the  time  to  Im  for  the 
use  of  his  ward,  is  not  such  a  tmst  as  can  be 
enforced  by  the  ward.  Kisler  v.  Kisbr,  27  D. 
308. 

Heirs  of  the  founder  of  an  eleemosynary 
corporation  haye  no  visitorial  power  where 
the  trustees  are  not  themselves  objects  of 
the  donor's  charity,  and  are  vested  by  the 
founder  with  a  general  control,  superintend* 
enoc^  and  management  of  the  trust,  which 
in  effect  gives  them  the  power  of  viaitors; 
as  where  a  certain  sum  of  money  is  be- 
queathed to  certain  trustees  and  their 
successors,  who  afterwards  become  inoor- 
porated,  in  trust,  to  invest  the  same  in  such 
secure  manner  as  they  shall  think  best,  and 
to  apply  the  income  to  the  pay  or  main- 
tenance of  a  faithful  and  competent  instruc- 
tor in  a  certain  school  to  be  established  by 
them,  for  pious  and  indigent  youth,  and 
anthorizing  the  trustees  and  their  suooeaors 
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"to  make  from  time  to  time  euch  rales  and 
regulations  as  they  may  believe  best  adapted 
to  insure  suooess."  Sanderson  v,  WhUe^  29 
D.  591. 

A  bill  by  the  heirs  in  such  a  case  to  com- 
pel the  trnstees  to  a  discovery  as  to  their 
investments,  and  to  an  execution  of  the 
trust,  will  not  lie.     lb. 

A  trust  created  for  the  benefit  of  a  third 
person,  without  his  knowledge  at  the  time, 
may  be  afterwards  afBlrmed  and  enforced  by 
him.      Woodbury  v.  Bowman,  31  D.  40. 

An  agreement  without  consideration  to 

•  execute  a  trust  in/uturo  is  not  binding;  but 

where  the  trast  is  actually  undertaken  and 

eommenced,  equity  will  enforce  it.    Suritser 

SaUs,  44  D.  723. 

A  trust  arising  from  an  illegal  transaction 
may  be  enforced  in  favor  of  an  innocent 
party.  Hence,  where  a  trustee  for  creditors 
of  an  insolvent  combines  with  others' to  ob- 
tain from  the  government,  in  fraud  of  the 
law,  the  legal  title  to  certain  land  conveyed 
bv  the  debtor  to  such  trustee,  the  creditors 
of  the  insolvent,  not  being  parties  to  the 
fraud,  may  enforce  against  the  trustee  the 
trust  existing  in  their  favor  in  the  property. 
MiUer  v.  Dawdwn,  44  D.  715. 

A  money  compensation  for  a  trust  upon 
land  ma^  be  decreed  when  from  the  circum- 
stances it  is  more  equitable,  and  the  amount 
will  be  the  original  purchase-money  and  in- 
terest.   Beth  V.  Richmond  tie,  JL  R,  Co,,  50 

A  cestui  que  imet  may  maintain  ejectment 
upon  a  demise  in  his  own  name,  though  the 
leffal  estate  be  still  in  the  trastee,  in  a  case 
where  the  purposes  of  the  deed  have  been 
satisfied,  and  also  in  the  case  of  a  resulting 
trust.     DoggeU  v.  Hart,  68  D.  464. 

Where  the  eeeUU  que  trutt  brings  eject- 
ment, the  jury  ii  permitted  to  presume  that 
a  regular  surrender  has  been  made  by  the 
trustee  of  his  estate,  thereby  clothing  the 
cettui  que  trust  with  the  4egal  title,  and 
enabling  him  to  recover  in  the  action:  1. 
Where  the  purposes  of  the  trust  estate  have 
been  satisfied;  2.  Where  the  beneficial  occu- 
pation of  the  estate  by  the  possessor  induces 
a  supposition  that  a  conveyance  of  the  legal 
estate  has  been  made  to  the  party  benefi- 
cially interested;  3.  Where  the  trust  is  so 
plain  that  a  court  of  equity  would  not  hes- 
itate to  compel  the  trustee  to  make  a  con- 
veyance to  the  eeetm  que  trust.     lb, 

A  cestui  que  trust  cominff  into  equity  to  as- 
sert the  leffal  title  must  aiUege  that  the  trus- 
tee has  refused  the  use  of  his  name  in  an 
action  at  law.    lb. 

A  conveyance  by  a  grantor  in  a  trust  deed, 
and  the  trustee,  of  lands  settled  in  trast,  is 
a  fraud  on  the  beneficiaries  in  remainder 
named  in  the  trust;  and  equity  will  enter- 
tain a  suit  in-  their  behalf  to  cancel  it,  not- 
withstanding that  they  were  unborn  when 
the  trust  was  created;  that  the  time  has  not 


yet  arrived  when  they  are  to  enter  on  the 
enjoyment  of  the  remainder;  and  that  the 
conveyance  was  made  under  authority  of  a 
decree  of  court  (frauduleotiy  obtained). 
Wright  V.  Miller,  59  D.  438. 

Where  a  party  obtains  a  conveyshce  of 
property  in  trust,  to  reimburse  himself  and 
another  for  money  paid,  and  a  suit  is  brought 
to  enforce  the  trust  on  the  part  oi  the  second 
cestui  que  trust,  equity  wiD  grant  a  decree 
compelling  the  trustee  to  pay  to  tiie  plaintiff 
the  amount  to  be  secured.  MiUer  v.  Thatcher^ 
60  D.  172. 

Beneffciaries  under  a  trust  deed  may  main* 
tain  an  action  for  the  enforcement  of  the 
trust  and  the  recovery  of  that  portion  of  the 
trust  funds  to  which  they  may  be  entitled. 
Lexington  Life  etc  Ins,  Co,  ▼.  Page,  66  D. 
165. 

A  trast  will^  be  enforced,  notwithstanding 
the  consideration  is  voluntary,  if  it  is  created 
and  declared  in  conformity  with  the  statute 
of  frauds.     Jjane  v.  Swing,  77  D.  ^. 

An  executory  agreement  to  create  a  trust 
will  not  be  enforced  if  it  is  upon  a  voluntary 
consideration.     lb, 

^  A  bill  to  compel  conveyance  of  the  legal 
title  from  the  trustee  may  be  sustained, 
though  no  demand  for  the  title  is  made  be- 
fore suit  brought,  but  the  complainant  will 
be  subjected  to  costs.  Forbes  v.  HaU,  85  D. 
301. 

If  an  action  to  enforce  a  trast  could  have 
been  maintained  against  testator,  it  can  be 
against  his  executor;  but  if  it  could  not  have 
been  maintained  a^nst  the  testator,  it  can- 
not be  against  his  executor.  Latkrop  v. 
Bampton,  89  D.  141. 

A  cestui  que  trust,  when  forced  to  rely  upon 
his  trustee's  personal  liability,  occupies  a 
position  towards  the  estate  of  the  trustee 
which  is  no  better,  but  is  identical  with,  that 
of  a  simple  contract  creditor.     lb. 

Trustees  holding  notes,  given  by  other 
parties  for  the  benefit  of  a  railroad  corpora- 
tion, cannot  refuse  to  surrender  such  notes 
to  the  beneficiary  simply  on  the  ground  that 
a  condition  named  in  such  notes,  the  failure 
to  complv  with  which  would  render  them 
void,  had  not  been  complied  with.  Des 
Moines  Valley  R.  R,  v.  Oraff,  1  R.  256. 

A  party  assigned  certain  securities  in  trust 
to  another  to  satisfy  a  certain  indebtedness, 
and  to  hold  the  balance  subject  to  his  order, 
which  trast  was  accordingly  accepted.  The 
assignor  afterwards  directed  the  balance  of 
the  money  received  under  the  assignment  to 
be  paid  over  to  a  third  party.  Held,  that 
this  party  could  maintain  an  action  for 
money  had  and  received  against  the  person 
holding  the  money;  for  the  acceptance  of  the 
trust  was  equivalent  to  an  express  promise 
to  the  person  who  should  be  orderea  to  re- 
ceive the  money.  Weston  v.  Barker,  7  D. 
319. 

The  person  for  whose  benefit  a  trust  m 
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ereated  nuty  compel  the  performanoo  thereof, 
in  equity,  although  he  may  be  no  party  to 
the  contract  Accordingly,  where  the  nrtt 
of  several  judgment  oreaiton  entered  into  a 
written  agreement  with  thoee  sabeeqnent  to 
the  second,  that  if  they  would  allow  the  first 
to  purchase  at  sheriffs  sale  a  certain  portion 
of  the  judgment  debtor's  realty,  without  let 
or  hindrance,  he  would  discharge  the  re- 
mainder of  tiie  realty  from  his  judgment, 
and  would  pay  the  second  judgment  cred- 
itor,— held,  that  the  latter,  idthough  no 
party  to  the  i^eement,  could  enforce  the 
contract  in  equity,  Eodneif  ▼.  ShamUand,  12 
D.  70. 

B.  deposited  in  a  savings  bank  oertain 
moneys  m  his  own  name  as  trustee  for  B. 
B.  gave  the  bank-book  to  R.,  who  returned 
it  to  K,  in  whose  control  it  remained.  B. 
was  childless.  R.  was  his  step-daughter. 
It  was  in  evidence  that  B.  was  a  man  of  few 
words,  and  that  he  treated  R.  as  his  dau^ter. 
Li  an  equity  suit  by  R.  against  the  admin- 
istrator of  B.,  claiming  the  deposit  as  trust 
funds  held  by  B.  for  R.,  —held,  1.  That  the 
trust  was  completely  constituted;  2.  That 
the  trust  being  constituted,  the  fact  that  it 
was  voluntary  was  no  reason  for  refusing  re- 
lief.    Bay  V.  8imm&n$,  23  R.  447. 

59.  Jurisdiction  of  equity.  ^  As  a 
genentl  principle,  where  confidence  is  re- 
poeed,  and  tiiat  confidence  is  abused,  courts 
of  equity  will  mnt  relief.  Highberg^r  ▼. 
SUffler,  83  D.  593. 

Where  a  legal  or  actual  fiduciary  relation 
exists  between  two  persons,  where  the  one 
exercises  influence  and  control,  and  the  other 
reposes  trust  and  confidence,  as  a  protection 
against  overweening  confidence,  independent 
01  any  ingredients  of  positive  fraud,  as  a 
matter  of  public  policy,  courts  of  equity  will 
interpose  to  prevent  a  man  from  stripping 
himself  of  his  property.    Jh, 

Equity  alone  can  compel  a  trustee  to  exe- 
cute or  surrender  his  trust.  OuphUl  ▼•  Isbdl, 
19  D.  675. 

Trusts  of  personalty  will  be  enforced  by 
chancery.     KimbaU  v.  Martm,  43  D.  621. 

Trusts  arising  under  a  will,  and  requiring 
equitable  interposition,  are  within  equity 
jurisdiction,  and  the  fact  that  the  trusfai 
were  created  bv  a  will  will  not  exclude  a 
chancery  court  from  the  exercise  of  its  juris- 
diction.    Wade  V.  Am.  Col  8oc,  45  D.  324. 

Where  the  legal  title  passes  to  a  trustee, 
equity  will  enforce  the  trust,  although  the 
purchase-money  was  paid  by  the  trustee 
himself,  and  the  trust  is  declared  for  his 
children.     Denniaon  v.  Ooehring,  47  D.  505. 

Equity  will  not  assume  jurisdiction  to  es- 
tablish trusts  in  every  case  where  a  mere 
confidence  has  been  reposed  or  a  credit  given. 
Doyle  V.  Murphy,  74  D.  165. 

Equity  never  interferes  with  the  execution 
of  a  use  by  statute,  unless,  or  any  longer 
than,  there  is  something  for  tho  trustee  to 


do^  which,  being  done,  will  produce  a  difier* 
ent  result  from  the  statute.  Adams  v.  Ouer^ 
ard,  76  D.  624. 

Where  trusts,  even  of  an  official  ohaiaeter, 
have  been  violated,  equity  takes  jurisdiction. 
ITofioM  V.  HixoH,  79  D.  338. 

Trusts  in  land,  created  in  £avor  of  an  in- 
solvent,  either  with  or  without  fuU  oonsid- 
eratioo,  may,  in  the  absence  of  fraud,  be 
enforced  in  equitv  by  the  beneficiary  against 
the  trustee.     Baker  v.  Evane,  86  D.  466. 

60.  lamitatioiui  of  suita  involvinsr 
trusts.  —Although  trusts  are  not  strictiy 
within  the  statute  of  limitations,  yet  equitv 
has  adopted  the  principles  of  that  act,  fKolk 
lae^  V.  l)t^fleH  7  D.  66a 

The  statute  of  limitations  protects  ths 
possession  of  a  party  elaiming  under  ths 
trustee,  and  adverse  to  the  eeeiid  am  tnut^ 
after  the  surrender  of  the  tnutb  OtmhiU  ¥• 
lOeU,  19  D.  675. 

Where  by  contract  between  the  complain* 
ant  and  defendant,  the  latter  was  author- 
ijsed  to  sell  the  lands  of  the  former,  and 
account  for  two  thirds  of  ths  piooeeds,  re- 
taining the  other  third  as  compensation,  this 
constitutes  the  relation  of  trustee  and  eeekd 
que  truai,  and  although  the  remedies  at  law 
and  in  equity  are  concurrent,  the  statnte  of 
limitations  is  no  bar  to  an  account;  and  if 
the  defendant  contracts  to  sell  the  lands  to 
a  nartnership,  of  which  he  is  a  member,  the 
sale  is  voidable  at  the  instance  of  oomplsin- 
ant,  and  if  the  defendant  sell  the  warrants 
of  survey  tar  such  of  the  lands  as  oannot  bs 
discovered,  and  then  tske  them  back  from 
his  vendee^  and  locate  them  in  his  own 
name^  he  cannot  hold  the  lands  thus  located, 
against  the  principsL  Armstrong  v.  Carnp^ 
Wt  24  D.  556. 

Courts  of  equity^  equally  with  eonrts  of 
law,  are  bound  by  statutes  of  limitation  ia 
all  oases  of  bailments,  loans,  etc.,  althongh 
express  trusts,  where  the  remedies  at  law 
and  in  equity  are  concurrent.    Ib» 

A  trust  created  in  a  party  by  implication, 
as  where  he  hss  obtained  property  oy  fraud 
or  unlawful  means,  although  there  is  no 
remedy  at  law,  also  comes  within  the  stat- 
ute of  limitations.  In  such  cases  the  trust 
is  not  created  by  contract,  nor  does  the  rela- 
tion of  trustee  and  eeshd  que  trust  exiii. 
Armstrong  v.  CamiMU,  24  D.  556;  Lexingttm 
L.  etc.  Ins,  Co.  r.  Page,  66  D.  165. 

An  appointee  in  trust  may  plead  the  stat- 
nte of  limitations  or  not;  and  if  he  fails  to 
do  so,  those  for  whom  he  holds  the  property 
have  no  right  to  do  so.  Leigh  v.  SmUh,  42 
D.  182. 

The  statute  runs  in  case  of  a  trust  estate 
in  favor  of  a  stranger  in  exclusive  adverse 
possession  against  both  the  trustee  and  the 
eestuis  que  trust,  whether  for  life  orin  r^ 
mainder.    Bmilie  t.  Bifie,  44 1>.  15& 

A  conveyance  by  one  of  several  tmstees  of 
an  estate  is  manifestly  def eotive^  bst  an 


TRUSTS,  m. 

Vor  Iiid«z  to  Kotos  to  Am«rteaa  Poolitom  and  Am«rleaa  Bepoito*  •••  Tolviii«  X* 


try  thereunder  ia  eaffioient  to  set  the  etatate 
of  limitatioiw  in  motion  againat  the  tnutees 
and  eahd  que  trtuL    lb. 

Lapse  of  time  is  not  a  bar  to  the  enf  oroe- 
ment  of  a  resulting  tmst,  where  the  trustee 
has  acknowledged  ti^e  trust,  and  there  has 
been  no  adyerse  possession  and  no  laches  on 
the  part  of  the  oeneficiary  In  bringing  his 
bill  for  relief  as  soon  as  the  trust  is  denied. 
Dow  ▼.  Jewdl,  45  D.  371. 

The  rights  of  a  eeUui  qu€  tirutt  under  an 
express  trust  cannot  be  barred  by  the  stat* 
nttt  of  limitations  so  long  as  the  trust  exists. 
PraU  ▼.  ThomUm,  48  D.  492;  Lexington  Life 
etc  Iw.  Co,  y.  Page,  66  D.  165. 

To  trusts  falling  exclusiyely  within  the 
Jurisdiction  of  equity,  the  i»resumption«  from 
lapse  of  time,  of  satisfaction,  payment,  or 
waiyer,  does  not  apply.  HighUnifer  y.  TTiom- 
ton,  52  D.  412. 

On  the  repudiation  of  a  trust,  the  trustee's 
possession  becomes  adyerse,  and  suit  must 
oe  prosecuted  within  the  time  allotted  by 
law,  otherwise  the  claim  will  be  barred;  and 
it  is  immaterial  whether  the  trust  was  cog- 
nisable at  law  or  in  equity.  Tbmen  y.  Me- 
bane,  60  D.  205. 

The  rule  that  a  technical  or  direct  trust  is 
not  barred  by  lapse  of  time  is  sablect  to  the 
qoalification  that  it  is  barred:  1.  Where  eir- 
cumstanoes  exist  calculated  to  raise  a  pre- 
sumption from  lapse  of  time  of  a  discharge 
or  extinguishment  of  the  trust;  2.  Where 
there  is  a  remedy  by  action  at  law  to  which 
a  limitation  is  expressljr  fixed;  3.  Where  an 
open  denial  or  repudiati<m  of  the  trust  is 
brought  home  to  the  knowledge  of  the  par- 
ties in  interest*  which  requires  them  to  act 
as  upon  an  asserted  adyerse  title.  Philipe 
y.  State,  64  D.  635. 

61.  Pairties.  ^Ceatuk  que  tnui  need  not 
be  joined  in  an  action  by  a  creditor  to  reach 
trust  property  in  the  hands  of  administra* 
ion  or  trustees  who  haye  the  control  of,  and 
whose  duty  it  is  to  protect*  the  property. 
Li  such  case,  the  defense  of  the  trustees  is 
ifae  defense  of  the  eeetuk  que  iruai,  and  their 

gresence  in  oonrt  is  not  necessary  to  the  pro- 
Bction  of  their  interests.     WmeUno  y.  Minn, 
A  Poc  R.  IL  Co,,  77  D.  519. 

Equity  has  power  to  allow  a  eeetvi  que 
trust  to  be  made  a  party  defendant,  where 
facts  exist  to  justify  it.  But  the  court  will 
require  him  to  preeent  his  defense,  that  they 
may  judge  of  its  sufBciency,  and  he  must 
show  that  the  relief  sought*  if  granted, 
would  prejudice  his  rights  and  interests. 
lb. 

In  an  action  by  one  of  seyeral  eeKtuUe  que 
trusty  to  declare  and  enforce  implied  trust  in 
rdation  to  land,  all  the  persons  who  are  en* 
titled  to  or  claim  to  be  entitled  to  a  nortion 
of  the  tmat  eatoto  are  proper  partiea  aef  end- 
uat.    JeMne  y.  Frink,  89  O.  134. 

Where  yaoant  lota  in  a  oity  are  oonyeyed  to 
tmateee  in  trust  for  a  husband  and  his  wife. 


and  the  sunriyor  of  them  for  life,  and  at  the 
death  of  the  suryiyor  to  be  conyeyed  to  their 
children  who  should  be  liying  at  the  death  of 
the  surviyor,  and  the  descendants  of  such  of 
the  children  as  should  be  then  dead  leaying 
descendants;  and  upon  the  further  trust 
that  if  said  husband  should  think  it  expedient 
to  sell  the  lots,  or  any  part  of  them,  the 
trustees  should  permit' him  to  do  so,  the 
proceeds  of  the  sale  to  be  secured  and  held 
u^n  the  same  trusts,  —  if  the  husband  dies 
without  selling  the  lota,  leaving  his  wife  and 
children  snryiying  him,  the  trust  to  sell  will 
continue,  aud  a  court  of  equity  may  execute 
it.  And  if  the  widow  file  a  bill  against  the 
children  land  trustees  for  a  sale  of  the  lots, 
the  court  may  decree  a  sale,  and  the  descend- 
ants of  any  child  dying  in  the  lifetime  of  the 
widow  will  be  bound  by  the  decree.  The 
rule  in  reference  to  the  representation  of 
parties  applies  to  such  a  suit*  and  the  par- 
ties before  the  court  will  represent  any  such 
descendants  as  may  become  entitled  under 
the  trusta  of  the  deed.  FauQaner  y.  Daoie,  98 
D.  698. 

If  suit  be  brought  to  enforce  a  trust  to  sell 
created  by  a  deed,  and  ail  persona  in  being 
who  are  mterested  in  the  oDJect  of  the  suit 
are  oonyened  before  the  court  as  parties,  it 
ii  competent  for  the  court  to  decree  accord- 
ingly; and  any  title  acquired  under  auch  de- 
cree ia  good*  not  only  i^gainat  thoae  peraons* 
but  all  others  who  may  afterwards  eome  into 
being  and  become  interorted  in  tiie  trust 
lb. 

Where  property  is  oonyeyed  to  trustees 
and  their  heirs  foreyer  on  trusts  declared  in 
the  deed,  the  heirs  of  the  grantor  haye  no 
interest  in  the  subject*  and  are  not  to  be  re- 
garded until  all  the  trusts  are  satisfied. 
And  in  a  suit  for  the  execution  of  the 
trusts,  they  haye  no  legal  or  equitable  in- 
torest*  and  are  not  necessary  or  proper  par- 
ties,   lb. 

68.  BemediM  fbr  violation  of  tnuit. 
—Trustees  who  yiolate  their  trust  in  a  sale 
of  the  trust  property  are  liable  to  the  eeaftrii 
que  truMt  Unt  the  utmost  yalueof  the  prop- 
erty sold,  but  where  the  actual  yalue  can  be 
clearly  ascertained,  that  ii  the  measure  of 
indemnity.  Ringgold  y.  Ringgold,  18  D. 
25a 

A  sale  of  the  trust  property,  by  one  trus* 
tee  to  his  co-trustee,  is  a  breach  of  the  trust* 
for  which  both  are  liable.    lb. 

A  eeetui  que  truet  who  incurs  costs  at  law 
in  defending  against  his  trustee  a  title  purely 
legal,  instead  of  coming  at  once  into  the 
proper  forum  for  redress,  cannot  recoyer 
such  costs  in  equity;  but  he  is  entitled  to  re- 

Sayment  of  the  costs  paid  to  the  trustee. 
:eaton  y.  CM,  18  D.  595. 
It  is  a  breach  of  trust  topermit  trust  prop- 
erty to  be  diverted  from  its  destination,  of 
to  diminish  its  yalue.    Peotreon  y.  Mordandf 
45  D.  319. 
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Investment  by  a  tmetee  in  the  stock  of  a 
bank  which  has  suspended  specie  payments 
is  a  breach  of  his  trust.    Morria  v.  Wallacet 

46  D.  642. 

A  trnstee  cannot  invest  the  trust  property 
in  his  own  name.  If  he  does  so,  the  cutud 
qu€  tnut  may  either  insist  upon  a  transfer  of 
the  inyestmenty  or  charee  the  trustee  with 
the  amount  invested,  wiui  interest.     Ih. 

An  abuse  of  trust  does  not  confer  any 
privilege  on  the  guilty  party,  nor  on  those  in 
privity  with  him.  Bromrn  v.  Johnson,  61  D. 
118. 

Cestuis  que  trust  may,  during  the  continu- 
ance of  the  trust,  maintain  a  bill  against  the 
trustee  to  vacate  deeds  obtained  from  them 
by  the  trustee.  An  equity,  and  a  right  to 
apply  to  have  the  deeds  vacated*  arises  as 
soon  as  the  trustee  departs  from  his  legal 
duty.    Smith  v.  Toumshend^  92  D.  637. 

A  cestui  que  trust  can  maintain  an  action  at 
law  against  the  trustee  for  money  had  and 
received,  where  the  trust  has  been  closed  and 
settled,  and  the  amount  due  the  cestui  ^ 
trust  has  been  established  and  made  certam. 
Oould  V.  Emerson,  96  D.  720. 

68.  Prooeedings  to  compel  accoimt- 
ing.  —  A  court  of  e<}uity,  as  part  of  its 
original  and  inherent  jurisdiction,  will  com- 
pel the  proper  application  of  a  trust  fund, 
and  require  the  tmtee  to  render  an  account 
of  his  proceedings  under  the  trust.  Dole  v. 
Oknatead^  86  D.  397. 

A  trustee  refusing  to  account  to  referees 
for  rents  and  profits  of  certain  parts  of  the 
trust  estate  is  chargeable  with  the  reason- 
able income  of  such  rents  and  profits,  in  the 
judgment  of  the  referees.  Orien  ▼.  Winter, 
7  D.  476. 

A  trustee's  refusing  to  account  furnishes  a 
good  reason  for  adopting  against  him  the 
most  rigid  rule  of  eslculation.  Myere  ▼• 
Myers,  16  D.  648. 

A  trustee  or  quasi  guardian  who  Is  com- 
pelled to  account  to  his  ee^ms  qu/s  trust  is 
entitled  to  credit  for  the  sums  expended  by 
him  in  the  acquisition  of  the  trust  property. 
Htuma  V.  SwUs,  43  D.  132. 

In  a  bill  by  the  beneficiaries  against  a 
trustee  for  an  accounting,  the  trnsteiB  ought 
not  to  be  charged  with  the  loss  of  a  slave 
taken  from  the  beneficiaries  in  Tennessee, 
upon  a  judgment  against  their  grantor,  and 
wnioh  the  trustee  residing  in  Korth  Carolina 
failed  to  recover  before  Ming  barred  by  the 
statute  of  limitations.  Hester  v.  WiUUnson, 
44  D.  303. 

The  cestui  que  truet  may  maintain  an  action 
of  account  render  against  his  trnstee  re- 
ceiving profits  of  land.  Denmiaon  v.  Qoehrisig, 

47  D.  6&. 

The  circuit  court  has  ample  jurisdiction  to 
settle  the  account  of  a  trustee  appointed  on 
a  judgment  of  forfeiture  aradnst  a  bank. 
OauUer  v.  Rohertmm,  67  D.  iS. 

A  probate  account  b  a  atatemcnt  of 


oeipts  and  pa3*ments  by  the  trustee  concern- 
ing the  estate  confided  to  his  care,  the 
detailed  statement  of  its  administration 
while  in  his  hands,  what  has  been  received 
and  from  what  sources,  what  has  been  paid 
out  and  for  what  purposes,  and  the  balance, 
if  any,  remaining.  From  the  nature  of  such 
account^  a  claim  for  dami^ees  for  a  tort  can- 
not be  included  in  iL  Brown  v.  Howe,  69 
D.  276. 

An  order  of  court  approving  aa  account 
of  a  trustee,  in  which  he  claims  a  certain 
credit,  is  not  conclusive  as  to  his  right  to 
such  credit,  but  the  court  may,  at  a  luture 
time,  investigate  and  restate  the  aoconnk 
SeaweU  v.  Oreeaway,  76  D.  794. 

Orders  passing  accounts  of  trustees  may 
be  considered  as  orders  or  judgments  nki, 
subject  to  be  set  aside  npon  future  inquiry 
into  the  correctness  of  the  aooounts.    iS. 

A  trustee  may  be  called  into  a  court  of 
e<iuity  by  cesttus  que  trwt,  at  any  and  all 
times,  for  the  purpose  of  having  an  account- 
ing of  the  trust  property.  8mUhr»  Tows' 
shend,  92  D.  637. 

An  executor  can  be  held  to  aoeonnt  at 
trustee,  where  he  has  come  into  posseseiog 
of  a  trust  fund  or  Its  substitute,  so  that  the 
same  can  be  identified,  and  charged  as  such 
upon  the  same  terms  as  his  testator  held  the 
trust;  and  the  relationship  of  trustee  and 
cestui  que  trust  will  be  added  to  that  of  ox* 
ecu  tor.    Lathrop  v.  Baanpton,  89  D.  141. 

In  a  suit  against  a  trustee  of  corporate 
property,  who  is  managing  it  for  the  protec- 
tion of  a  mortgagee  uiereof,  to  compel  aa 
accounting,  the  decree  should  be  that  the 
account  Im  first  taken  and  stated,  and  that 
a  reasonable  time  be  given  for  redemptioa 
from  a  sale  to  the  trustee  under  a  second 
mortgage,  and  for  payment  of  such  hsiance 
as  should  be  found  due  npon  the  first-mort- 
gage debt,  after  deducting  the  net  trniing|i 
of  the  property;  and  that  in  defoult  of  snoi 
redemption  and  payment  being  made,  the 
property  be  sold  m  satisfaction  of  the  first* 
mortgage  debt  Raeme  ^  M.  B»  JL  Oo.  w* 
Farmere*  L,  ^  T,  Oo,,  96  D.  696. 

In  the  aooountinff  by  a  trustee  who  has 
managed  property  m  the  mortgagor  railroad 
corporation  for  die  protection  of  the  mort- 
gagee, the  mortgagor  corporation  is  entitlad 
to  a  credit  for  the  earnings  of  a  line  of  road 
which  had  been  constructed  by  each  traatee^ 
with  money  furnished  by  the  morlsagee^ 
along  the  line  of  the  road  owned  by  Uie 
mortgagor,  and  which,  by  its  contiguity  to 
the  latter  road,  rendered  it  less  valuable 
than  it  would  otherwise  have  been.    i6. 

By  deed  made  in  May,  1860,  three  boads^ 
secured  by  mortgages  of  real  estate,  were 
assigned  to  B.,  in  trust,  to  invest  the  pco- 
ceeds,  as  soon  as  received,  ''tasoch  maaaer 
as  the  said  B.  may  think  proper,  on  consnlta' 
tion  with  "  the  eesisti  ^ue  truel,  and  then  to 
permit  them  to  receive  the  incomet    The 
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Where  a  will  provides  for  a  trust  to  pay 
income  to  one  for  life  with  remainder  to  an- 
other, and  the  trustee  invests  in  bonds  at  a 
Sremium,  payable  at  a  certain  day,  he  mav 
ednot  from  the  interest  received  on  each 
bond  enough  to  make  good,  by  snocessive  de- 
ductions, the  amount  of  such  premium,  with- 
out regard  to  the  market  value  nf  the  bonds 
at  the  time  of  deduction.  ^€10  Englwni 
Tru&t  Co,  r.  Eaton,  64  B.  493. 

A  testator  bequeathed  the  '^income,  proAli 
and  products"  of  certain  stock  in  a  oorpo* 
ration  to  a  person  lor  life,  remainder  over. 
Afterward,  the  corporation  increased  its  capi* 
tal  stock,  allowing  each  stockholder  the  op* 
tion  to  take  at  par  as  many  new  shares  as  he 
held  of  the  old.  The  trustees  under  the  will 
sold  part  of  their  *'  options  "  to  take  the  new 
share%  and  with  the  proceeds  bought  new 
shares.  Held,  that  the  new  shares  were  oapi* 
tal,  and  went  to  the  remainderman.  MimM 
Appeal,24k  B.  164.  a  P.,  Brmkjf  r.Orou,41 
R.  6ia.  But  compare  Wiltbank*$  Appeal.  S 
R.585. 

TUO-BOAXa 

Collisions  between  tows  and,  see  SHippiirfl^ 
67. 

TUBNPIKB  OOKPAKIBS. 

1.  Oharters. — A  charter  of  a  corpora- 
tion authorizing  it  to  maintain  a  toll-rcMd  is 
a  contract^  and  within  the  protection  of  the 
clause  of  the  oonstitation  of  the  United 
States  prohibiting;  the  several  states  from 
passing  any  laws  impairing  the  o'digation  of 
contracts.  Backug  v.  LAiwm,  86  D.  466; 
Derby  T.  Co.  y.  Parks,  27  D.  700. 
\  The  repeal  of  such  a  grant  impidrs  the 
obligation  of  the  contract,  and  is  unoonstita* 
tional,  unless  the  right  of  appeal  is  reserved 
or  the  corporation  consents.  Darbp  T,  Oa» 
V.  Parka,  27  D.  700. 

A  consideration  is  mineoessary  to  render 
binding  an  executed  legislative  grant  oi  such 
a  right,    lb, 

A  grant  to  a  private  oorporation  must  be 
construed  strictly,  but  not  so  as  to  defeat 
the  object  of  the  grant;  and  the  laws  relat- 
ing to  public  highways  in  Maryland  must  be 
fiven  a  liberal  construction.  Dduglam  ▼• 
^oombonmgh  Tump.  Co.,  85  D.  647. 

2.  Public  easement  in  the  road.  —  An 
easement  in  a  turnpike  road  is  vested  in  the 
public  in  substantially  the  same  manner  as 
IS  that  in  a  common  highway.  8taU  v. 
Mamt,  71  D.  80. 

Resumption  by  the  sovereign  power  of  the 
franchise  of  a  turnpike  company  leaves  the 
public  easement  in  the  road  disburdened  oi 
the  tolls,  but  otherwise  unaffected.    lb. 

By  a  transfer  of  a  turnpike  road  from  the 
public  to  a  oorporation^  tne  title  to  the  soil 
is  not  changed,  but  remains  in  the  owners  of 
the  soil  of  the  adjoining  lands,  and  they 
have  the  same  ase  and  enjoyment  of  it  that 


eettm  aue  trust  removed,  shortly  afterward, 
from  South  Carolina,  where  the  trust  was 
created,  to  New  York,  and  remained  there 
during  the  war  with  the  Confederate  States. 
In  1862  and  1863  K  collected  the  bonds  in 
confederate  treasury  notes,  then  much  de- 

Sreciated,  and  invested  the  proceeds  in 
ends  of  the  Confederate  States,  without 
consultation  with  the  eeUui  qiie  inut,  with 
whom  it  was,  at  that  time^  impracticable  to 
communicate.  Held,  that  B.  committed  a 
breach  of  trust,  and  that  he  was  liable  to 
account  to  the  cestui  que  truei  for  the  sums 
received.  Held,  further,  that  the  obligors  in 
the  bonds  were  not  liable  to  account  to  the 
eeetui  ^  trust,  for  that  they  were  discharged 
by  their  payments  to  R  Mayer  ¥.  Mord^ai. 
7R.26. 

64.  Distribution  of  trust  ftinds.-- 
The  court  of  chancery  has  jurisdiction,  in 
Maryland,  under  the  act  of  1785,  chapter  72, 
and  supplement,  to  decree  a  sale  <»  trust 
property  for  the  purpose  of  a  division  among 
the  parties  entitled  to  it,  upon  competent 
and  satisfactory  proof  that  tne  same  is  not 
susceptible  of  partition  without  loea,  and 
that  a  sale  wiU  be  advantageous  to  the 
parties.    Smith  v.  Townshmd,  02  D.  687. 

If  a  power  to  lease  included  in  a  trust  is 
void  because  of  the  invalidity  of  the  trust 
under  the  rule  against  perpetuities,  the  right 
to  share  in  the  distribution  of  the  rents 
given  by  the  instrument  creating  the  trust 
will  necessarily  faiL  Bamum  ▼•  Bamum, 
90D.  8a 

Where  trust  funds,  of  which  income^  in- 
terest^ or  profits  are  eiven  to  a  person  for 
Ufe^  and  the  principal  bequeathed  over  upon 
the  death  ot  the  life  t^iant,  are  invested 
either  by  the  trustee,  or  at  the  death  of  the 
ftestetor,  in  stock  or  shares  of  an  incorpo- 
rated company,  the  value  of  which  consists 
in  part  of  an  accumulated  surplus  or  undi- 
vided earnings  laid  up  by  the  company,  such 
additional  vuue  is  part  of  the  capital,  which, 
as  well  as  the  par  value  of  the  shares,  must 
be  kept  by  the  trustee  intact  for  the  benefit 
€i  the  remainderman;  but  the  earnings  on 
such  capital,  as  well  as  upon  the  par  value 
of  the  shares^  belong  to  the  life  tenant. 
When  an  extra  dividend  is  declared  out  of 
tiie  eamingB  of  the  company,  it  belongs  to 
the  life  tenant^  unless  part  of  it  was  earnings 
carried  to  the  account  of  accumulated  prof- 
its^ or  surplus  earnings  at  the  testator's 
death  or  at  the  time  of  the  investment^  if 
made  since  his  death,  in  which  case  so  much 
must  be  considered  as  part  of  the  capital 
Van  Dortm  v.  Olden,  07  I>.  650. 

Where  the  property  of  a  corporation  con- 
sists wholly  of  real  estate,  and  a  part  of  it  is 
taken  by  eminent  domain,  the  compensation 
thetefor,  if  distributed  as  a  dividend  to  the 
share-h<dders^  belongs  to  the  capital,  and  not 
to  the  income  of  a  trust  fund  invested  in  the 
ihafes.    Heard  ▼.  JBdredge.  12  B^  687. 
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they  had  before.  The  eAsement  or  right  of 
way  is  transferred  to  the  oorporation,  to  be 
held  by  them  while  they  work  and  keep  the 
road  in  repair,  rabject  to  the  public's  right 
to  use  it  upon  paying  toIL  Douglam  r, 
Boonsb&rovgh  Turw,  Co.,  85  D.  647. 

The  distinction  between  the  occupation  of 
a  highway  by  a  railroad  or  a  canal  and  by  a 
turnpike  company  is,  that  the  occupancy  of 
'the  former  is  permanent  and  ezclnsive,  while 
the  turnpike  is  considered  a  public  highway 
over  which  every  citizen  has  a  right  to  travd 
in  his  own  mode  of  conveyance,  and  the  im- 
position of  tolls  is  only  a  method  of  keeping 
the  road  in  repair,     lb, 

3.  Damages  to  laad-own«rs.  ~  The 
owner  of  land  taken  for  a  tompike  is  pre- 
sumed to  have  received  compensation  for  a 
perpetual  j^ublic  easement  when  the  road 
was  first  laid  out,  and  he  is  not  entitled  to 
any  further  compensation,  when  the  legisla- 
ture 8nbee<|uentlv  converts  such  turnpike 
into  a  pnblio  highway.  Siaie  v.  Maine,  71 
D.  89. 

Where  a  oorporatioii  is  empowered  by 
statute  to  establish  and  build  a  turnpike, 
and  land  is  condemned,  and  compensation 
made  to  the  then  owners  of  the  soil,  a  sub- 
sequent purchaser  takes  emu  anert,  and  tiie 
legislature  may,  by  a  subsequent  act,  an- 
thoriM  the  corporation  to  occupy  and  grade 
the  road,  without  any  new  condemnation 
and  compensation  to  such  purchaser.  Anv 
compensation  which  could  be  claimed  in  sud 
a  case  would  be  by  the  communi^  which 
had  borne  the  burden  of  the  original  con- 
demnation. DovgkuiY.  Boombonmgh  Turnp. 
V(K,  86  D.  647. 

4.  TollB.  ^  The  notice  of  an  application 
to  the  legislature  for  an  increase  of  tolls  on 
a  turnpike  road  under  the  control  of  the  ap- 
plicants is  not  absolutelv  necessarjr  to  be 
given  to  a  party  engaged  in  carrying  the 
mails  over  said  road  under  a  contract  with 
the  United  States,  but  who  is  not  bound  bv 
his  contract  to  carry  the  mails  on  said  roaa, 
and  the  want  of  such  notice  will  not  avoid 
the  grant  passed  in  pursuance  of  such  appli- 
cation.   Herhy  T,  (Mk  v.  PaHt$,  27  D.  700. 

An  alleffation  in  the  application,  of  a  mis- 
take in  tne  charter  authorising  the  con- 
struction of  such  road,  with  respect  to  the 
rate  of  tolls,  but  referring  to  the  inequality 
of  the  tolls  as  evidently  proving  that  fact^  is 
a  matter  of  inference,  and  though  errone- 
ous, is  not  necessarily  fraudulent.    lb. 

The  omission  to  state  in  such  application 
that  the  mails  are  carried  over  the  road  un- 
der a  contract  with  the  United  States,  by  a 
third  party,  is  not  such  a  suppression  of  the 
truth  as  to  amount  to  a  fraudulent  conceal- 
ment,   lb. 

The  regulation  that  a  toll-road  company 
should  keep  the  lates  of  toll  constantly  ex- 
posed to  view  is  mandatory;  and  if  not  com- 
plied with,  deprives  the  company  of   the 


benefit  of  the  penalty  for  passing  without 
paying  toll  Middie  Bridge  Prop^n  v. 
Brooke,  29  D.  510. 

OoUeotinff  tolls  before  being  autiiorised  to 
do  so^  or  collecting  in  excess  of  the  amounts 
authorized,  is  a  ground  for  forfeiting  a  fran- 
chise. PeopieY.  KingeUm  T.  J?.  Cb.,  35  D.  651. 

A  statute  construed,  and  held  to  authorize 
the  charging  of  tolls  for  the  full  distance 
between  two  turnpike  gates,  thou^  a  less 
distance  was  traveled  by  the  person  of  whom 
toll  was  demanded.     lb, 

6.  Toll  gates  and  houses.  — The  pro- 
prietors of  a  turnpike  road  have  no  authority 
to  erect  a  gate  upon  an  existing  public  high- 
way, unless  specially  authorized  by  we 
legislature,     nalee  v.  SleUon,  S  D.  39. 

A  person  who  has  paid  toll,  or  who  is 
exempt  from  paying  thereof,  has  the  ri^t  to 
open  the  f^te  and  pass  through;  but  he  must 
not  commit  a  breach  of  the  peace  in  so  doing. 
Pinsnv  ▼•  Waahbum,  15  D.  676. 

A  turnpike  oorporation  may  make  any 
use  of  the  land  on  which  it  has  an  easement^ 
necessary  for  the  enjoyment  of  its  franchise. 
It  may,  therefore,  erect  a  house  for  its  toll- 
gatherer,  cut  down  trees,  and  dig  a  cellar 
and  well  for  the  accommodation  of  we  booae^ 
on  land  over  which  the  turnpike  runs,  with- 
out being  liable  in  trespass  to  the  owner  of 
the  land.     Tudber  v.  Tower,  19  D.  350. 

A  license  granted  to  turnpike  corporation 
under  the  general  turnpike  act  is  evidence 
of  the  completion  of  the  road,  so  as  to  war- 
rant the  erection  of  toll-gates,  but  it  is  not 
conclusive  of  the  completion  of  the  road  in 
an  action  in  the  nature  of  a  oho  warratUo* 
People  V.  Kingeion  T,  B,  Co.,  85  D.  661. 

A  turnpike  corporation  cannot  ereet  a  toll- 
house on  another  s  land  except  by  license  ei 
the  owner,  and  when  it  oeasss  to  be  used  as 
a  toll-house,  the  owner  of  the  land  may  re- 
voke the  license,  and  remove  the  house  as  a 
nuisance.  Laneaeier  T,  Cfa,  ▼.  Bogere,  44  D. 
179. 

A  tdl-house  erected  in  a  highway  bv  a 
turnpike  company  beoomes  a  nuisance  when 
it  ceases  to  be  used  as  a  ioU-hoass^  and  any 
one  may  remove  it.    /&. 

A  turnpike  company  cannot  majntaia 
trespass  for  the  removal  of  an  abandoned 
toll-nouse  erected  partly  on  another's  land, 
in  consideration  of  the  owner's  use  of  tfte 
road  free  of  toll,  and  psrtlv  in  the  highway, 
where,  after  it  has  ceased  to  be  used  as  a 
toll-house^  tiie  owner  of  the  land  removes  it. 
lb. 

The  charter  of  a  plank-road  company  aa- 
thorized  it  to  build  its  road  from  a  point  m 
the  city  of  Detroit,  and  to  erect  gates  aoocrd- 
ing  to  their  reasonable  discretion,  subject  to 
tiie  condition  that  none  should  be  plaoed  in 
the  city;  afterward  the  city  limits  were  aa 
extended  as  to  include  a  gate  erected  by  tbe 
company.  Held,  that  the  rights  of  tiie  oom- 
pany  were  not  tiiereby  restricts^  and  that 
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the  gate  did  not  thereby  beoome  a  miiiaiioe, 
•nbjeot  to  injiinotioii  at  the  rait  of  tlM  stote. 
Chope  T.  DetroU  ete.  Pkui  Boad  Ox,  26  R. 
(12. 

6.  J^iMXLtf  feat  taSlan  to  ke^  road 
In  repair.  —  A  tarnpike  oorporation's  lia- 
bility for  ittJiixiM  arinng  from  want  of  repair 
of  road  ia  oo-oztenaivo  with  that  of  towniL 
under  a  eharter  nakiiig  it  liable  for  ''all 
damagea"  to  aay  penon  from  whom  toll  ia 
demandable^  and  damage  mnst  therefore  not 
only  be  ipeoial,  bat  direct.  Baxter  r, 
WmootU  T^mmp.  Ox,  02  D.  84. 

A  tnmpike  corporation  is  not  liable  for 
general  damagea  reralting  from  not  attempt- 
ug  to  traTol  a  highwa^^^  or  from  not  being 
able  to  travel  aa  npeditionaly  as  otherwiae, 
becaoae  of  iti  inaofSoiency.    lb. 

A  tarnpike  company  may  be  indicted  for 
lailore  to  maintain  ita  road  in  ropur  pro* 
ioribed  by  the  charter,  bat  not  for  f ailnre  to 
eonatniot  the  road  in  the  prescribed  manner. 
State  T.  OedwmmriUeete,  Boad  Obi,  60  a  611. 

7.  ^—  tu  injuxita  cauacld  by  da* 
Ibeta.  —  A  tarnpike  corporation  b  not  liable 
for  in jnrica  caaaed  to  aojoining  property  by 
digging  day  from  a  highway,  if  ordinary 
care  and  prndenoe  ia  ezercieed.  Baxter  ▼. 
rtnoodU  Tun^  Cb.,  62  D.  84. 

^  PlaintifTe  horee^  while  being  drtTcn  on  a 
highway  with  dae  care,  became  frightened 
wnhont  plaintiff's  faalt  and  ran  off  the  high- 
way, acroca  privato  property,  onto  defend- 
ant s  tarnpike,  where  ne  waa  injored  hjr 
falling  over  a  defective  bridge  which  defend- 
ant was  bound  to  repair.  Helct^  that  de- 
fendant was  liable.  Baldwim  ▼.  Chreemeoode 
Tump,  Ok^  16  R.  S3, 

A  tarnpike  company,  ezaoting  toU  for  pnb- 
lio  trarel  on  its  road,  nec[ligently  sofferea  the 
same  to  become^  and  to  its  knowledge  to  re- 
main a  lonff  time,  out  of  repair,  by  means  of 
a  large  hole  near  the  center  of  the  track. 
The  plainti£^  riding  on  horseback  on  said 
road,  naying  no  knowledge  of  the  defect^  and 
being  in  no  way  negligent^  her  horse  became 
frightened  by  the  hoM^  shied,  threw  her  to 
the  gronnd,  and  injnred  her.  Held,  that  she 
might  recorer  damaffea  from  the  company 
therefor,  without  aUdginc  that  the  horse 
came  in  contact  with  the  hole,  or  that  there 
waa  not  room  to  paas  on  either  side.  Brooke' 
eOU  etc  Tuntp.  Co.  v.  Punuffkrep,  26  B.  76. 

8.  Forfeiture  of  firancniae.^  Failure  of 
a  tompike  corporation  to  construct  its  road 
b  per  ee  a  misuser,  forfeiting  the  franchise 
oonferred.  Peopte  ▼.  £Sngetom  T.  B.  Co.,  36 
0.661. 

An  extension  by  the  legislatare  of  the 
time  for  eompleting  a  road  does  not  bar  an 
information  m  respect  to  a  part  of  the  road 
completed  before  tne  passage  of  the  act.    Ik 

A  waiver  of  causes  of  forieitare  b  not  pre- 
snmed  from  the  passage  of  a  statute  giring  a 
tompike  corporation  an  extension  of  time  in 
whicn  to  complete  ite  road.    lb, 

t  A.D.  a.— ao» 
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Qeneral  doctrine  o^  see  CoaroaATioxa  lOi- 

111. 
Dootrine  oi;  as  applied  to  dtiei^  tee  MvMioa 
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Appdntment  and  powers  of»  tee  Abbiib^ 
nov,  eto,  1&-I8. 


Bequeote   to  charity,  when   yoid   lor,  ses 

Chabitiib,  9. 
Eflbot  o^  in  deTia^,  see  Dxnsi,  6»7. 
Bflfoet  ot  on  validity  of  deed,  see  Dnni^  ML 
In  contraots,  see  Costracxb,  83. 
Ia  dsaoription  of  land  conveyed,  see  DsuMi^ 

67. 
In  testimony  on  probate  of  wilL  tee  Wilul 

60. 
In  verdict,  effect  ol^  see  Trial,  I06i 
In  will,  effect  o^  see  Will^  68. 
Setting  aside  verdict  for,  see  Kiw  TaiAl^  28L 

UVOOMKUNXOATED  THBXATB. 

Evidenoe  o^  when  adniiasiMe^  see  Homora^ 
67. 

UVOUBBXNT  MOHBT. 

Paymente  in,  see  Patmsnt,  26^  27. 
Tender  of,  see  TaaDta,  6. 

UNDESTAKIVOS. 

In  daim  and  delivery,  see  RiPLKvnr,  16. 
On  appeal,  enforcement  of,  see  knmAJL,  XL 
On  attachment,  see  Attaouksiit,  47. 
Original,  not  within  stetate  of  fraad%  tee 

OVAaAMTT,  12. 

When  work  an  eatoppel,  see  Enorm^  14. 

TODIBOLOSED  VBZNOIPAXk 
Righte  and  liabilities  of,  see  Aoemot,  84-87, 

TODUX   INFLT7EK0B. 

Contesting  wiUs  for,  see  Wills,  VL 
When  amounte  to  fraud,  see  Fbaus^  6L 
When  avoids  deed,  see  BxxDa,  100. 

UMITKB    STATES. 

[Inelndes  deciilons  relating  to  the  aeneral  go^ 
emment  as  a  body  politic  Similar  dectolons  v»* 
latlng  to  the  several  states  are  under  Btatbs.] 


Attaohment  of  property  by,  tee  Attacb- 

MniT,  4. 
Judgmente  of  oourte  o(  aa  evidenoe^  tee 

EviDBMcn,  200. 
Title  of,  topublic  lands,  see  PuBUO  LaihMi  L 

1.  Sovereig:nt7  ol  —  The  ultimate 
political  sovereiffnty  of  the  government  cre- 
ated by  the  fe&nu  constitution  resides  in 
the  United  Stetee  of  America.  OkameOif  v. 
Bailey,  96  D.  360. 

Sovereignty  b  indivisible  and  nnslienahiai 
lb. 

The  powera  granted  to  federal 
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y  w  lutes  to  2l«tot  lA 


it  Ij  tiM  itatei^  as  ezprened  In  tiM  eon- 

■titation,  Teit  in  that  goy^runent^  with 
ra^aet  to  such  pairei%  Qie  ■apremie,  irre- 

dver  the  peopU  m  tiM  retpectiye  statu,  ao 
as  to  aet  effioienUv  and  directly  npon  them 
as  indiridiiab.    lb* 

9. .  OeaaioM  of  land  to.  —  A  atate 
legislatiire  oeded  to  the  United  Statea  joria- 
dStioin  oyer  oertain  land,  to  be  ooeupied  aa 
a  *'  HoBM  for  Disabled  Soldiers,**  bv  a  cor- 
poration crffaniaed  under  act  of  G>n^reaa. 
add,  that  Sie  title  to  the  land  beins  in  the 
oorporation  and  not  in  the  Unitea  States, 
it  remained  snbjeot  to  the  Jurisdiction  of 
the  atate  eoorta.     In  rs  O'Cdhnot,  19  R. 

76fi. 

Semtkf  that  a  state  cannot  abdicate  its 
Jurisdiction  oyer  places  within  its  limita, 
unless  the  title  thereto  haa  been  yested  in 
tiie  United   States,  and   that  aa  to  anch 

S*  Mses  the  jurisdiction  of  the  state  to  enforce 
laws  and  to  punish  crime  continues  untQ 
Congress  has,  oy  some  further  le^slatiye 
aofeto  extinffuiahea  the  state  authontv,  and 
yested  ezdusiye  Juriadiction  in  the  federal 
eonrta.    IK 

8.  Powor  to  contract.  —  Power  to 
lease  lead  minea  on  the  public  land  not  sub- 
ject to  entry  does  not  reside  in  the  Pkvsident 
of  the  United  States,  either  by  yirtne  of  his 
office  or  from  acts  of  Congress.  Lorkmer  y. 
Lewk,  39  D.  461. 

The  United  States  goyemment  haa  power 
■nder  last  two  clauses  of  section  8,  artide  1, 
of  federal  constitution,  to  construct  an  aque- 
duct drawing  its  supply  of  water  for  the  city 
of  Washington  from  within  the  limits  of 
Maryland,  and  usiuff  and  occupying  land  for 
that  purpose  in  Maryland,  by  permission 
and  consent  of  the  state.  JieddaU  y.  Bntan, 
74  D.  650. 

The  United  States,  In  its  political  capa- 
flii7,  may  enter  into  contract%  take  bonds, 
receiye  real  or  other  property  aa  aecnrity 
for  debts,  and  the  like,  m  cases  not  pre* 
yiously  proyided  for  by  law;  and  no  legisla- 
tiye  autnorization  is  required  therefor,  but 
the  power  exists  as  incident  to  the  general 
right  of  soyerei^ty;  the  goyemment,  as  a 
bmiy  politic,  bemg  authorized,  within  the 
sphere  of  the  constitutional  powers  confided 
to  it^  and  through  the  instrumentality  of  the 
proper  department  to  which  those  powers 
are  confided,  to  enter  into  contracts  not  pro- 
hibited by  law,  and  appropriate  to  the  just 
exercise  of  those  powers.  Dikes  y.  MiUtr^ 
78  D.  571. 

4.  8nitobyoragaiii«t.-~Suitsafrainst 
ttie  United  States  cannot  be  sustained  m  the 
oourts  of  a  state.  Orieanu  Nov,  ^Co.  y. 
SdntHmer  AmeUa,  12  D.  516. 

Vessels  of  the  United  Statea  cannot  be 
■ailed  to  compel  the  payment  of  toll.    /&. 

The  United  States  may  sue  in  their  own 
on  a  note  indorsed  to  them,  whether 


it  ia   negotiable   in   form  or  not.    Umktd 
iSKKsf  y.  ITAite,  S7  D.  874. 

Ooyeniment,  aa  a  aoyereign,  cannot  bo 
laed.    United  SUUea  y.  Murdoek,  89  D.  60& 

UHTTBD    STATES    STJFBEKB 
OOUBT. 

Construction  of  oooatitutional  proyisicns  Iff^ 

see  CoHflnrunom^  6. 
Oanarally  oonsidered,  see  Cousny  ISL 


UNLAWFUL  VOTZNO. 
See  SuKmoHa^  lA 

UVLZaUZ]>ATEI>  DAKAGXS. 

When  limitation  begina  to  run  on  claima  ta^ 
■aa  IdHKTATiOHa  am  Aoiidb%  8A 

See  Dauaqwu 

UVLiaUIDATED  DEXANDS. 
Not  anbjecta  of  set-ofl^  see  Sn-oiv,  etc,  H 

UPPSB  AVB   LOWBB   PSOFBIX- 

TOBS. 

Belatiyo  rights  of,  see  Mnxi^  6t  RipabiaS 
BioHn^  18;  WATUtoouBSi^  10-lA 

USAGEa 

BffMl  of,  on  construction  of  marina  poli^» 

see  LiavBAiroi^  101. 
Siifect  of,  on  oonstructioii  of  atatntes^  Mt 

Statutjh^  46w 
BffMl  oL  on  mode  of  dottyery  hf  «aniar» 

see  CAKamM,  46i. 
Effect  o^  on  ouestion  of  deyiatioo^  aaa  Is* 

aiTBAllOl^  142. 

Effect  of,  on  yalidity  of  aalea  bj  ftMlor%  Mt 

Faoxors,  9. 
Generally,  aae  Cusroif. 
Of  miners,  aae  Mikbb  and  Mnmro,  t. 
When  probable  by  parol,  aae  Eyn>uro%  9A 

USB  AND  OOOUPATIOV. 

Aotiona  for.  ace  Lavdlosd  Ain»  TwAn; 

47-49. 
Action  for,  between  tenanta  in  oommoi^  Mt 

CO-TBHAKOT,  49. 

AuumptU  for,  see  AaauMpair,  15,  lA 
When  purchaser  liable  for,  aM  Vbhdob  abb 
PVBOHASn,  81. 

USEE. 
Bstabliahment  of  highwaya  by,  aae  HiOB* 

WAT8,  A 

Of  easement,  when  raises  preaumpticn  of 

grant,  see  Easxmbnts,  A 
Presumption  of  dedication  from«  aae  Dam* 

CATION,  lA 

USU&Y. 

[Inohules  the  taking  of  oompensatton  icr  warn 
use  of  moncf  In  excess  of  the  amount  allowed 
bf  law;  and  agreamonta  for sneh  unlawful  Inisi 
est] 

Aa  a  def euM  in  fcmckiani%  aM  MoBnuymi^ 

84. 
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Vor  lBd«x  to  Kotos  la  AmorlMa 

Am  aMeiiM  m  rait  oo  bill  oriiote^  tea  Biuj 

▲KB  Nona,  296. 
By  natioDal  butk,  «•  Baku  Am>  Bavkxho^ 

09,  7a 
liMt  of  law  of  pla0%  MO  BiUi  avd  Noim, 

Ma. 

I.  What  OwiMif um  Uwtkt* 

n.   Thb  DsimHSB  OF  UUVBT 

in.  Emot  ov  UfVBY. 
IV.  Rbmbd] 


L  Wbat  CdNmnmi  UfUBT. 

1.  General  principles.* — Any  Ion  im- 
posed on  the  Dorrower  in  addition  to  the 
amoont  lent  and  lawful  interest^  whatOTor 
form  it  may  asrame,  is  a  Tiolation  d  the  law 
ffOitricting  the  lender  to  a  specified  rate  of 
Interest^  and  renders  snoh  oontraot  liable  to 
the  penalty  imposed  by  mdh  law.  Claaue  ▼• 
Ow&tors,  20  D.  30a 

To  eonstitnto  nsnry,  i|  is  essential  that 
there  be  a  loan  of  money.  FcoUw»  Smarwiu 
SSD.  206. 

Allegations  and  proof  that  a  wr^ten  oon- 
traot ii  not  nsnriops,  where  it  appears  to  be 
eo^  mnst  be  explicit  and  dear  A  all  doubt. 
Loehoood  ▼.  MUcheU,  70  D.  78. 

9.  The  corrupt  intent.  —The  existence 
of  a  corrupt  and  unlawful  intent  on  part  of 
lender  to  tske  illegal  interest  ii  essential^  in 
erder  to  make  a  transaction  usurious^  Om^ 
Y.  BaULuiin,  78  D.  187. 

In  order  to  constitute  nsnir,  both  parties 
nnst  be  consenting  to  the  nnlawfnl  interest, 
namely:  the  lender  to  ask,  the  borrower  to 
give;  and  there  must  be  proof  of  a  lending 
end  a  borrowing.   Prke  ▼.  Campbell,  1 D.  GSoT 

Therefore,  If  a  bill  of  exchange  be  drawn 
«n  an  obecnre  man  in  Scotland,  althouffh  the 

8ayee  may  expect  it  will  be  protested,  yoL 
\  there  was  no  agreement  between  him  and 
the  drawer  that  it  should  be  protested,  tiio 
transaction  is  not  nsurioua    A, 

On  a  question  of  nsury,  it  is  the  intentton 
ef  the  {Mtfties  which  determines  the  nature 
of  the  transaction,  and  no  matter  what 
the  form,  where  there  is  really  a  loan  at 
more  than  legal  interest,  no  shirt  cr  deyioe 
can  take  it  out  of  the  statute.  The  original 
intention  must  often  be  learned  bv  matter 
4ikor§  the  particular  instrument  of  writing 
between  the  parties;  and  what  the  intention 
was,  whether  a  real  sale  or  one  merely  color- 
able so  as  to  evade  the  statute^  is  a  question 
for  the  jury.  TysM  ▼.  Eiekard,  6  J>.  424. 
A  stipulation  to  repay  the  principal  in 
money  is  not  necessary  to  constitute  a  loan; 
it  is  enough  if  the  principal  is  secured,  and 
not  bona  Jde  put  in  haiard,  and  it  matters 
not  what  the  nature  of  the  security  is,  if  it 
is  insufficient,  for  if  the  principal  is  secured, 
and  more  than  l^gal  interest  Is  reserred,  it 
Is  usury.    lb, 

*  See  monogmikhie  note  on  nsnrious  eontiacts, 
what  aie,lawgo!feming,etc.,»D.S9l-iOQL  See 
also  noU.  tl  D.  7aft-7S& 
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A  person  being  indebted  to  another  in  s 
snm  upon  which  usurious  interest  was  paid, 
it  was  agreed  that  a  debtor  of  the  formei 
should  assume  this  obligation.  Aocordmgly, 
this  party  gave  his  promissory  note  to  rae 
creditor  of  the  former  for  the  debt,  indnding 
the  nsnrions  interest,  the  amount  of  which 
note  was^  howeyer,  less  than  his  own  indebt* 
e&ess,  he  paying  the  balance  to  his  creditor, 
end  being  thus  released.  In  an  action  npon 
this  notc^  —  heU  that  the  transaction  was 
not  nsnrions,  the  jury  finding  no  intent  or 
contrivance  to  evade  the  statute.  Bearc$  t. 
Bardow,  6  D.  28. 

A  sale  of  bank  stock,  at  whatever  prles^ 
is  not  usurious,  if  not  intended  as  a  oover 
for  a  loan  at  unlawful  interest,  and  if  there 
be  no  combination  for  that  purpose  between 
the  seller  of  the  stock  on  cnBdit,  and  one  to 
tHiom  the  purchaser  seUs  it  fcr  essh.  Onm 
htm  V.  Harrii,  8  D.  751. 

8.  Effect  of  the  law  of  plaoe.*^ 
Usury  is  not  established  against  a  note  made 
another  stat^  by  the  fact  that  it  bears  e 
higher  rate  of  interest  than  that  allowed  by 
the  law  of  the  state  where  it  is  sued,  unless 
the  note  is  drawn  payable  in  the  latter  stats^ 
or  there  ii  aflirmative  evidence  that  the  law 
of  the  state  where  it  was  made  prohibits  the 
rate  of  interest  promised.  Dam»  v.  OatTm 
55  D.  387. 

Evasions  ef  usury  laws  are  not  eonnte* 
nanced,  and  when  courts  deteet  them,  they 
will  withhold  any  aid  to  those  who  make 
foreign  contracts  a  pretense  for  exacting 
urary  et  home.  MeAUistmr  t.  SmklL  86  IX 
851. 

A  promissory  note  is  controlled,  as  to  de- 
fense of  usury,  bv  the  laws  of  the  stats  where 
it  is  made,  dated,  and  payable,  and  not  h^ 
the  laws  of  the  state  when  it  is  negotiatel 
JeweU  V.  Wright,  88  D.  372. 

An  affreement  made  in  New  York  to  be 
executed  then  mnst  be  governed  by  the  laws 
of  that  states  and  if,  by  those  laws,  the  sams 
would  be  usurions  and  void,  it  will  be  ao 
held  elsewhere.  Clague  v.  OndUor$^  20  J>. 
30a 

A  contract  is  not  void  for  nsnrv  which  ii 
made  in  Wisconsin  with  a  New  Yora  bank,  fm 
the  payment  in  Wisconsin  to  said  bank  of  s 
sum  of  money,  with  interest  at  ten  per  oenK 
though  the  New  York  law  avoids  all  con- 
tracts which  provide  for  payment  of  more 
than  seven  per  cent  interest,  if  the  Wisoon* 
sin  law  makes  no  such  provision,  —  the  law 
of  the  place  of  performance  soverning  in 
determining  the  validity  of  uie  contract. 
Kennedy  v.  Knight,  94  D.  543. 

The  defendant,  by  a  power  of  attorney, 
authorised  L.,  ''as  my  agent,  to  make 
drafts  on  me  from  time  to  time,  as  may  be 
necessary  for  the  purchase  of  lumber  on  my 
account,  and  to  consign  the  same  to  the  cart 


*  Place  where  contract  is  made  controls  qi 
tionof  asuxy,  see  note.  56  B.  609-61flb 
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of  S.  k  Ca"  L.  drew  drafts  in  hit  own 
name,  which  the  plaintifT  dlBoonnted  apon 
the  faith  and  poMeasion  of  the  power  of  at- 
torney. The  drafts  were  drawn  and  dis- 
eounted  in  Canada,  bnt  speoilied  no  place  of 
payment.  In  an  action  npon  the  oraft,  — 
JteUlt  that  the  oontract  was  to  be  goTcmed 
by  tiie  laws  of  Canada;  and  as  nsnry  ia  not 
a  defense  there,  the  plea  of  nsory  was  not 
maintainable.  MerchanU'  Bank  ▼•  Oritwoldf 
tt  R.  159. 

A  promissory  note  bearing  lawful  interest 
was  made  in  New  BmnswicK^  and  secured  by 
mortgage  on  lands  in  Maine.  After  the  note 
was  due,  illegal  interest  was  exacted  for 
forbearanoe  -of  payment.  By  the  law  of 
New  Brunswick,  nsnrioas  contracts  were 
▼oid,  and  the  lender  forfeited  both  principal 
and  interest;  bnt  in  Maine^  the  rate  of 
interest  was  not  limited.  In  an  action  to 
forecloee  the  mortgage,  —  AeU,  that  the 
mortgagor  could  not  aroid  the  mortgage,  as 
it  was  valid  in  its  inception;  that  the  statute 
imposing  a  forfeiture  of  the  principal  and 
interest  was  in  the  nature  of  a  penalty, 
and  of  no  effect  outside  of  New  Brunswick, 
and  that  the  extra  interest  paid  waa  not  a 
set-off.     IMUay  v.  HUl,  22  B.  664. 

A,  residing  in  Mississippi,  sold  cotton  to 
B»  a  resident  of  Tennessee,  and  received 
therefor  the  note  of  B,  under  seal,  dated  in 
Minissip]^  but  payable  in  Tennessee  to  the 
order  of  D,  a  resident  of  Mississippi,  who 
indorsed  it.  It  was  a  condition  of  the  sale 
that  the  note  should  be  indorsed  by  the  de- 
fendant, a  n&sident  of  Tennessee.  The 
defendant^  with  knowledge  of  the  facts, 
indorsed  the  note  in  Tennessee,  and  it  was 
Uiere  delivered  to  A,  and  l^  him  sold  to 
plainti£t  who  waa  ignorant  of  the  facts. 
The  defendant  was  the  last  indorser.  The 
note  bore  a  rate  of  interest  lawful  in  Misais- 
sippt,  but  not  in  Tennessee.  Held,  that  the 
note,  so  far  as  related  to  the  defendant,  was 
governed  by  the  laws  of  Mississippi,  and  was 
▼alid;  there  was  an  implied  warranty  on 
defendant's  part  that  the  note  was  a  valid 
eontrmety  ana  executed  in  a  state  where  the 
intereat  demanded  was  lawful.  Overton  v. 
BaUon,  24  R.  367. 

Where  an  agreement  for  a  loan  of  money 
is  made  in  New  York,  and  the  money  there 
advanced,  a  note  payable  in  New  York,  and 
given  as  security  pursuant  to  the  terms  of  the 
agreement,  though  made  inNebraaka,  ia  a 
mere  incident  of  the  agreement,  and  ia  gov* 
emed  by  the  lawa  of  New  York;  and  there- 
fore it  may  be  void  by  reaaon  of  the  usury 
lawa  of  that  atate,  though  valid  according  to 
the  lawa  of  Nebraska.  8amU  v.  SmUh^  93 
D.  331. 

Where  a  reaident  of  thia  atate  makea  a 
note  here,  dated,  payable,  and  intended  to 
be  diacounted  here,  and  apecifying  no  rate 
of  interest,  and  the  note  la  first  negotiated 
in  anothar  atata^  at  a  rate  of  interaat  lawful 
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there,  bnt  unlawful  here,  it  ia  invalid  for 
usury.     Diekinaon  ▼.  Bdwarda^  33  R.  671. 

A  bond  dated  in  North  Carolina,  and 
specifying  no  plaoa  of  payment,  although 
delivered  in  Virginia,  is  ffovemed  by  the 
usury  law  of  North  CarcIuuL  MorrU  ▼. 
Eoekadag,  55  R.  607. 

Where  the  borrower  resided  in  Ohio^  the 
laws  of  which  state,  at  the  time,  allowed 
parties  to  contract  for  any  rate  of  interest 
not  exceeding  ten  per  cent,  and  the  lender 
resided  in  Pennsylvania,  where  six  per  cent 
was  the  legal  rate  of  intereat,  on  a  loan  of 
money  made  in  Ohio,  the  parties  had  a  right 
to  stipulate  in  the  note  for  interest  at  ten 
per  cent  per  annum,  payable  semi-annually, 
and  make  the  note  payable  in  Pennsylvania, 
without  thereby  rendering  the  contract  nsn- 
rious.    KUgort  ▼.  Dempaept  18  R.  306. 

In  such  case,  if  the  borrower,  at  hia 
option,  purchases  exchange  at  a  premium, 
and  remits  the  amount  of  interest  to  the 
place  of  payment  in  thia  form,  the  premium 
thua  paiokfor  the  exchange  will  not  render 
the  contract  uaurioua.    /&. 

A  note  made  in  Ohio  by  a  eitiaen  of  Uli- 
noia,  apecifying  no  place  of  payment  bnt 
for  money  to  be  uaed  in  Illinoia,  at  a  rate  of 
intereat  lawful  in  Illinoia,  but  unlawful  in 
Ohio,  is  vaUd  in  Ohio.  SeoUt.  Peilee,4S'BL 
421. 

The  plainti£t  a  Pennaylvania  banking  cor- 
poration, agreed  in  that  atate  with  defend- 
ant, a  citizen  of  New  York,  for  the  renewal 
of  a  note  made  by  the  latter  and  held  by 
the  former.  The  renewal  note  waa  made, 
dated,  and  payable  in  New  York,  and  waa 
mailed  by  the  defendant  to  the  plaintijB^ 
with  a  chock  for  the  diaconnt.  The  dis- 
count waa  at  a  rate  lawful  in  Pennaylvania, 
but  unlawful  in  New  York.  Held,  that  tha 
note  waa  not  uaurioua  in  New  York.  fKiqmi 
Couniy  Savings  Bank  v.  Low,  37  R.  633. 

A  note  made  in  South  Carolina,  payabla 
in  North  Carolina,  aecnring  a  mortgage  of 
landa  in  South  Carolina,  upon  intere^  law- 
ful in  South  Carolina,  but  uaurioua  in  North 
Carolina,  ia  enforceable  in  South  Carolina* 
Thornton  v.  Dean,  45  R.  796. 

B.,  a  reaident  of  Virginia,  took  a  promis- 
sory note  nuuie  by  himself,  and  indorsed  by 
other  residents  of  Virginia,  blank  as  to  date 
and  place  of  payment  to  Maryland,  whero 
he  inserted  a  date  and  place  of  payment  ia 
MaryUuid,  and  negotiated  it  at  a  rate  of  in- 
terest usurious  under  the  laws  of  both  states. 
This  note  was  renewed  b^  one  made  and  in- 
dorsed by  the  same  parties,  which  was  also 
usurioualy  diacounted  in  Maryland.  A  re- 
newal note  for  the  amount  due,  made  and 
indoraed,  and  payable  in  Virginia,  by  the 
aame  partiea,  waa  given  for  the  aecond  note. 
By  the  lawa  of  Maryland,  uaury  only  avoids 
a  contract  aa  to  theexceaa  of  interest  agreedi 
by  thoae  of  Virginia,  it  invalidatea  it.  HeU^ 
1.  In  an  action  on  tha  laat  note^  that  th 
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«rigiiud  oontnot  wm  a  MwyUnd  ontb  Mid 
«oald  be  •iif<Mroed  there;  2.  That  the  note  in 
enit  WM  bnt  e  oontinaation  of  the  old  debti 
auuie  with  referenee  to  the  lawi  of  Manr- 
land,  and  not  bein^^  Toid  there^  ooold  not  be 
avoided  in  Vir^pnia.  Turpin  t.  Tucker^  8 
Leigh,  93;  explained  and  limited.  Bcwmam 
y.  Sraier,  18  R.  686. 

4.  DvvioM  to  cowr  usury,  gonev- 
ally.  — A  coDtraot,  to  be  nsnrious,  most  be 
eubetantially  a  lending  and  borrowin^^;  and 
if  thie  be  nnderstood,  no  shift  or  oontnvance 
will  enable  the .  partiea  to  evade  the  law. 
Tardeveam  ▼.  Snuih,  3  D.  727. 

Where  two  persons  exchange  notes  for  the 
pnrpoee  of  raising  money  at  an  interest  ex- 
oeediog  the  rate  allowed  by  law,  A  ^ving 
his  note  to  B^  and  receiving  B's  note  m  re- 
torn,  together  with  a  commission  greater 
than  the  legal  interest  on  the  note  of  A»  the 
transaction  is  a  shift  to  evade  the  statute  of 
nsnry,  and  B*8  note  is  void;  and  no  evidence 
of  a  nsage  of  trade  will  be  admitted  to  avoid 
the  defense.    Dunham  v.  Oculdf  8  D.  823. 

Covering  np  a  nsnrions  loan  by  a  sale  of 
land  at  an  extravagant  price  is  a  device  to 
ovade  the  statnte  which  will  not  be  per- 
mitted to  avail  the  lender  in  equity.  Jtor^ 
^n  V.  Schermerhom,  19  D.  449. 

6.  What  constitutes  usury  in  re- 
•poet  to  bills  and  notes.  —  Ten  per  cent 
interest  in  Missiuippi  is  nsnrioos,  and  an 
agreement  to  extend  the  time  of  payment  of 
a  note  on  condition  that  the  balanoe  due 
shonld  bear  ten  per  oent  interest  is  nsurioos, 
and  the  pajee  forfeits  all  the  interest  dne, 
the  note  being  payable  in  MississippL  IBrwm 
T.  Lournf,  46  D.  645. 

A  transaction  is  nsnrioni  which  provides 
as  a  condition  to  the  renewal  of  an  existing 
loan  that  new  notei^  really  payable  at  the 
same  place  as  the  old  ones,  shall  be  made  pay- 
able at  another  place,  so  that  the  lender  may 
exact  the  difference  of  exchange  in  addition 
to  the4egal  interest.  Friee  v.  Ly<m9  Bank^ 
88  D.  368. 

The  maker  of  a  note  for  a  certain  snm, 
payable  in  corrency  with  legal  interest^  in 
order  to  obtain  an  extension  of  time  gave  a 
new  note  for  the  amount,  nayable  in  gold 
ooin,  or  in  currency  with  toe  premium  on 
gold,  at  a  certain  date.  HtUif  that  the 
eecond  note  was  usurious.  QaiM  v.  Haeke- 
ikU,  11B.46. 

A  promissory  note  was  executed,  payable 
six  months  after  date,  with  interest,  annu- 
ally, at  fifteen  per  oent  from  "due  until 
paid."  The  first  six  months'  interest  was 
piid  in  advance,  and  after  maturity  many 
installments  of  interesti  at  fifteen  per  cent, 
Srere  paid,  usually  eveiy  six  months  in  ad- 
vance, for  several  years.  Held,  usurious, 
and  not  within  the  rule  allowing  a  rate  of 
interest  exeeedinff  the  statutory  rate,  after 
maturity,  as  liquidated  damages  for  non-pay- 
meati  when  inserted  with  the  sole  design  of 


securing  prompt  payment  8amm  v.  SwM, 
81  R.  70. 

A  subsequent  negotiation  of  a  note  upon 
a  nsnrions  eonsideration  cannot  defeat  ao- 
tion  thereon  against  the  maker,  if  it  had  a 
legal  inception  in  the  hands  ec  the  holder. 
CaOm  V.  tfwiier,  82  D.  113. 

An  agreement  to  pay  interest  from  dale 
of  note,  if  note  is  not  punctually  paid  at 
matari^t  is  not  usurious,  and  may  be  en* 
forced.    Bogert  v.  SampU.  69  D.  349. 

A  promimory  note  is  not  usurious  in  its 
inception,  but  is  binding  on  the  makers* 
where  it  is  drawn  payable  to  their  order, 
and  by  them  indorsed  in  bUmk  and  delivered 
to  an  agent  to  be  discounted  for  them  at  ths 
legal  rate  of  interest,  and  the  agent  deliv 
ered  it  to  a  broker  to  raise  money  upon  il^ 
and  the  broker  pledged  it  to  eecure  an  ad- 
vance, and  afterwaras  sold  it  at  a  usurious 
rate  of  discount,  applying  part  of  the  pro> 
ceeds  to  the  payment  ot  the  advance,  and 
ll^ving  the  rest  to  the  agent,  who  converted 
it,  and  the  transferees  in  turn  sold  the  note 
for  its  full  face  value  to  others,  innocent  of 
the  usurious  transaction.    Ayer  v.  TUdm^ 

A  reservatioii  in  a  note  that  interail 
thereon  shall  be  payable  semi-annually  if 
not  usurious.  The  whole  interest  may  be 
reserved  in  advanoe.  €hodrick  v.  ReynofdM^ 
83  D.  240. 

A  promissory  note  is  not  usurious  whiob 
stipntates  that  the  principal  shall  draw  mote 
than  the  legal  rate  of  interest  from  date,  if 
the  note  m  not  paid  when  due,  unless  it 
appears  that  interest  had  been  included  in 
the  face  of  the  note.  Fkhtr  v.  AmderaoH,  96 
D.  761. 

The  receiving  of  interest  npon  interest  is 
not  a  violation  of  the  statnte  of  usury;  and 
a  note  given  for  interest  upon  arrears  of  in* 
terest  is  valid.  SiewaH  v.  Petree^  14  Bn 
352. 

Under  a  statnte  allowing  intsrsst  at  a 
specified  rate,  ''upon  the  amount  of  snek 
note,  payable  annually,"  the  reservation  of 
such  interest  payable  semi-annually  is  not 
usurious.    Cook  v.  Oomrkighi,  48  R.  681. 

0.  bonds.  —  An  award  was  made 

that  the  defendant  should  pay  to  the  plain- 
tiff a  oertain  sum;  but  at  the  day  of  pay- 
ment, not  having  the  monev,  he  agreed  with 
the  plaintiff  to  give  more  than  six  per  cent 
for  indulgence.  A  bond  was  given  for  the 
principal  sum;  and  the  amount  above  the 
legal  mterest  was  paid  partly  in  money,  and 
a  note  given  for  the  balance.  Upon  an  ac- 
tion on  the  bond,  — held,  that  the  transaction 
was  usurious,  and  the  bond  void.  Obamm  v. 
HewUm^  1  D.  559. 

7. commissions,  bonuses,  etc.*  — 

A  party  gave  another  his  promissory  notes, 
receiving  thoee  of  the  latter  to  the  same 

*  Bonuiei,  when  usuilous.  see  notes  »  D.  WK 
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•monnt  in  exchange,  and  a  oommisBion  of 
two  and  a  half  per  cent,  which  waa  in  ex- 
cess of  the  legal  interest,  for  the  time  the 
notes  had  to  mn .  The  transaction,  —  ?ield,  to 
be'nsnrions.    Fanning  ▼.  Dunham,  9  D.  283. 

A  contract  to  pay,  as  commissions  to  a 
eommission  merchant,  two  per  cent  in  addi* 
tlon  to  legal  interest^  for  moneys  adranced, 
is  nsurious.    8tark  ▼.  Sperry,  40  R.  47. 

Where  commission  merchants  were  in  the 
habit  of  receiWng  and  forwarding  to  New 
York  prodnce  sent  to  them  by  a  oonntry 
merchant,  and  of  accepting  his  drafts,  ana 
eliarging  two  and  a  half  per  cent  oommis- 
■ion,  in  addition  to  interest,  on  adrances 
made  to  meet  these  drafts,  when  he  had  no 
fonda  in  their  hands,  —  held,  that  the  charge 
was  not  nsnrions,  it  appearing  that  it  was  not 
a  cover  for  a  loan,  ana  that  this  was  the  prao- 
tioe  of  other  merchants  engaged  in  similar 
buiness.     TroUer  ▼.  Curtis,  10  D.  211. 

To  oonsiltute  nsnry,  an  nniawfal  or  cor- 
rupt intent  is  necessary;  a  bona  fide  diarge 
by  a  banker  or  Inroker  of  a  commission  for 
extra  trouble  or  incidental  expenses  is  not 
nsarions.    Noune  ▼.  Prime,  11  D.  40S. 

Where  a  hnsband,  as  agent  for  loaning  his 
wife's  money,  takes  a  commission  for  him- 
self beyond  tiie  rate  of  legal  interest^  with- 
out his  wife's  knowledge  or  consent,  the  loan 
is  not  Titiated  for  nsnry.  Brigham  t.  Mytrt, 
38  R.  140. 

In  consideration  of  adnmoes  by  plainti£^ 
who  were  cotton  factors,  defendant  agreed 
to  repay  the  advances  with  ten  per  cent 
interest,  and  also  to  ship  to  plaintiif  two 
hundred  bales  of  cotton,  to  be  sold  on  com- 


missions, and  failing  so  to  do^  to  rav  c 
missions  for  every  bale  deficient     tiM,  not 
usurious,  and  supported  by  a  sufficient  oon- 
■ideration.    NonMod  v.  FauOcner^  53  R.  717. 

An  agreement  between  a  commission 
merchant  and  a  dealer  in  produce  by  which 
the  former  is  to  advance  money  to  the  latter, 
at  legal  interest^  to  enable  him  to  buy  and 
carry  produce  to  be  sold  by  the  former,  and 
for  the  care,  management,  and  sale  of  which 
the  former  is  also  to  receive  a  percentage 
upon  the  amount  advanced,  ^  held,  not 
usurious  in  itself  the  commission  charged 
not  being  unusual  or  unreasonable,  and  the 
borrower  not  being  in  any  strait;  and  also 
hdd,  that  the  fact  tiiat  the  borrower  volun- 
tarily took  charge  of  and  managed  the  pro- 
duce himself  did  not  change  the  nature  of 
the  agreement     Matthewe  v.  Coe,  26  R.  683. 

A  bonus  paid  for  a  loan  by  a  borrower  from 
a  banking  and  building  association  organised 
under  the  Ckinnecticut  act  of  1860  does  not 
render  the  loan  usurious.  Weei  Whuted 
Scaringe  Ase'n  etc.  v.  Ford,  71  D.  66. 

Where  an  asent  intrusted  with  money  to 
invest  at  legal  interest  exacts,  without  the 
knowledge  or  authority  of  his  principal,  a 
bonus  for  himself,  as  the  condition  of  mak- 
ing a  loan,  this  will  not  constitute  usury  in 


the  principal,  or  affect  the  security  in  hit 
handiB.    CondU  v.  Balduxn,  78  D.  137. 

8.  discoimts.  —  A  debtor  on  a  bond 

assigned  to  his  creditor  other  bonds  of  sol- 
vent parties  to  a  much  larger  amount  than 
his  own  bond,  but  at  such  a  discount  as  left 
a  large  part  tA  his  own  bond  still  unpaid,  and 
for  the  balance  due  he  gave  a  new  bond,  with 
sureties,  payable  at  a  ratnre  day,  with  legal 
interest  It  was  held  that  the  transaction 
was  usurious.     OUteon  v.  Frubie,  1  D.  502. 

Where  a  bank  discounts  a  note  at  the 
usual  rate  of  interest  upon  condition  that 
the  person  offering  the  note  for  discount 
shall  receive  post-notes  payable  at  forty- 
five,  sixty,  ana  ninety  days  as  cash,  and  the 
said  post-notes  are  received  and  paid  as  cash, 
the  note  discounted  is  usurious.  Bank  qf 
Elkabeth  v.  Ayer$,  11  D.  535. 

When  a  bank,  in  its  discounts,  reserves 
greater  interest  than  is  allowed  by  its  char^ 
tor,  the  contract  falls  within  the  seneral 
usury  law.  It  is  not  void.  The  bauc  may 
recover  the  principal  sum  lent,  but  without 
any  interest  Plantemt  Bank  v.  Sharp,  43 
D.  470. 

It  is  not  usury  for  a  person  to  discount 
commercial  paper,  and  deduct  the  interest 
at  the  time  of  tbe  discount  Parker  v.  Coue- 
ins,  44  D.  388. 

In  discounting  commereial  paper,  it  is  not 
usurious  to  reckon  the  month  as  thirty  days, 
the  year  as  three  hundred  and  sixty  days, 
and  compute  the  interest  at  one  half  of  one 
per  cent  for  thirty  days.    lb. 

Where  it  is  agreed  to  renew  a  note  every 
sixty  days  for  the  same  amount,  upon  pay- 
ing the  discount,  and  upon  the  renewaje 
every  sixty-fourth  day  U  charged  for  twice, 
the  notes  are  not  usurious.    lb. 

A  note  token  by  a  bank  is  void  for  usury 
when  more  than  the  rato  per  cent  allowea 
by  ite  charter  is  token  or  reserved.  Rueadk 
V.  Failor^  59  D.  631. 

0.  mortgageB.  —A  security^  made 

on  a  good  and  boi^fide  oonsideration  cannot 
be  made  invalid  by  reason  of  a  subsequent 
usurious  assignment  Hence,  if  a  mortgage 
be  assigned  to  a  third  person,  who  pays  the 
amount  due  thereon  to  the  mortga^jee,  ttie 
mortgagor  cannot  avoid  it  in  the  Imnds  of 
such  ]^rson  on  account  of  an  agreement  to 
pay  him  a  sum  exceeding  the  money  paid» 
and  legal  interest  Bush  v.  Livmusion,  2  D. 
316. 

A  stipulation  in  a  mortgage  for  the  pay- 
ment of  attorney's  fees  in  case  of  detanlt 
and  a  suit  in  forecloeure  is  not  usurioua. 
Weatheriyr.  SmUh,  6  R.  663. 

10.  varioiui  other  eontracts.  — 

A  person  being  indebted  in  the  sum  of  twelve 
hundred  ponnds,  payable  in  four  annual  in- 
stallments,  in  little  more  than  three  years, 
agreed  with  another  that  the  latter,  in  con- 
sideration of  the  sum  of  eight  hundred  pound* 
in  cash  paid  by  the  former,  should  disohavge 
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Us  debt.  Thii  agreement  wm  held  nsarioiu 
end  Toid,  notwitnttuidiiig  the  part^  to  ame* 
faig  to  assnine  the  debt  might  denye  aoyan- 
taffe  by  baying  the  bonds  of  the  creditor  at 
a  disoonnt^  or  by  selUnff  him  tobaoco  at  a 
high  price.     WtUkbu  ▼.  Tayhr,  6  D.  486. 

A  pKrty  borrowed  a  earn  of  money  from 
another,  and  for  aecority  pledged  a  slaTc, 
the  lender  to  have  the  nse  of  the  sUtc  for 
interest.  As  the  yalne  of  the  slave  was 
greater  than  legsl  interest  on  the  sum  ad* 
Tanced,  the  contract  was  held  nsnrious. 
RaunokU  ▼.  CarUr^  87  D.  642. 

A  bond  given  to  redeem  the  slaye,  in  such  a 
easci  is  nsnrions  and  void.    /&. 

An  agreement  by  a  creditor  to  forbear  for 
one  ^ear,  after  debt  is  due  and  payable,  in 
eonsidsration  of  the  debtor's  promise  to  pay 
twenty  per  cent  interest,  is  nsorions,  whetner 
the  debtor  had  or  had  not  previously  agreed 
to  pay  the  creditor  whatever  interest  the 
creditor  might  have  to  pay  for  other  money 
in  consideration  of  his  forbearance  to  the 
debtor.    SHrUy  v.  WOty,  71  D.  244. 

An  agreement  for  a  greater  rate  of  interest 
than  that  allowed  by  statute  on  a  pre-exist- 
ing debt  for  an  extension  of  the  time  for  its 
payment  is  within  the  statute^  and  nsurions. 

A  contract  for  a  consideration  exceeding 
legal  interest  to  forbear  enforcing  payment 
of  a  notci,  which  is  not  in  itself  tamtecl  with 
«snry,  wttl  not  operate  to  taint  the  note  with 
usury,  but  will  render  ihe  contract  void 
therefor,  and  the  money  paid  thereon  will  be 
applied  as  a  credit  on  the  note.  MalleU  v. 
Sione,  85  D.  545. 

A  usurious  loan  is  none  tho  less  usurious 
because  it  was  made  to  enable  the  borrower 
to  take  up  securities  which  were  not  tainted 
with  usury,  and  such  securities  were  as- 
signed to  the  usurious  lender  as  coUateraL 
iSngy,  Cuskman,  89 D.  366. 

Where  one  intrusts  his  money  to  another 
to  loan,  and  the  agent,  without  the  knowl- 
edge of  his  prindpal,  receives  unlawful  in* 
tenet  or  a  bonus,  which  he  appropriates  to 
himself,  the  transaction  is  usurious.  Chenqf 
T.  WhUe,  25  R.  487. 

A  loan  made  throuffh  the  lender's  agents 
the  lender  understanding  that  the  agent  is 
to  charge  the  borrower  for  the  agent^B  ser- 
vices in  procuring  the  loan,  in  addition  to 
lawful  interest^  and  the  agent  receiving  pay 
therefor  aoocrdiuffly,  is  usurious.  Payne  v. 
Neueomb^  39  R.  69. 

Charging  interest  cm  monthly  balances, 
according  to  the  <mstom  of  a  stock-broker, 
does  not  eonstitnte  usury.  HaM  v.  Borng' 
/(M,  40  R.  154. 

Stating  accounts  and  calculating  interest 
is  not  usurious,  by  parties  dealing  with  com- 
mission merchants  agreeing  that  rests  shall 
be  made  quarterly.  Browm  v.  Kancfyfo,  55 
D.25a 

An  agreement  to  pay  a  sum  of  uMmey  by 


a  day  certain,  and  more  than  legal  interest 
afterwards  bv  wa^r  of  penalty  if  the  debt  be 
not  punctually  paid,  is  not  usurious.  Ocwer 
V.  denier,  66  D.  71. 

Payment  of  charges  for  taxes  on  a  mort- 
gage by  the  mortgagor  under  an  agreement 
to  that  effect^  with  simple  interest  on  each 
item  from  the  time  it  was  paid,  is  not  usuri- 
ous.    Banks  v.  McCteUany  87  D.  594. 

A  loan  is  not  rendered  per  $e  usurious  from 
the  fact  that  the  lenders  exacted,  as  a  con- 
dition of  making  the  loan,  that  Uie  borrower 
shoald  secure  to  them  the  payment  of  a  sub- 
sisting and  genuine  debt  due  thfm  from  a 
third  person.    ViUentine  v.  Conner^  100  D.  476. 

A  builder  contracted  to  bnild  hoases  for 
954,700,  payable  in  annual  installments,  to 
bear  interest  at  7.30  per  cent.  The  legal 
rate  of  interest  was  six  percent.  Hfkft 
that  if  the  interest  was  a  part  of  the  con- 
tract price  of  the  houses,  the  contract  was 
not  usurious.     Ghrceme  v.  Adam»t  14  R.  130. 

An  agent  procuring  a  loan  for  his  princi- 
pal, charged  and  received  from  him  five  per 
cent  of  the  amount  and  one  hundred  dollan 
for  going  to  Chicago  and  procuring  a  release 
of  an  encumbrance,  without  the  knowledae 
of  the  lender  or  his  deriving  any  benefit 
therefrom.  Held^  not  usurious.  BalHnger 
V.  Bourland,  29  R.  69. 

Partners  in  the  banking  business  agreed 
that  each  shoald  be  allowed  six  and  one  half 
percent  interest  annually  on  the  averaoe 
amount  of  his  deposits,  and  should  be 
charffcd  ten  per  cent  on  the  amount  of  his 
overdrafts,  field,  not  usurious.  Payne  v. 
Freer,  43  R.  640. 

11.  Purchase  of  negotiable  paper 
iior  leM  tlian  full  value,  when  not 
ueurione.  —  The  sale  of  a  promissorjr  note, 
with  the  seller's  indorsement,  at  a  discount 
exceeding  the  lawful  rate  of  interest,  is  not 
usurious  if  made  bona  fide,  and  not  as  a  cover 
for  a  loan.    Lhyd  v.  AeoM,  7  D.  256. 

Such  a  sale  being  prima  fade  valid,  the 
burden  of  proof  rests  upon  the  party  who 
claims  that  it  was  usurious.     lb. 

If  a  bill  be  free  from  usury  as  between  the 
immediate  parties  to  it,  no  after  transaction 
with  another  person  can,  as  respects  those 
parties^  invalidate  it.  So  that  snob  a  bill 
may  be  sold  to  a  purchaser  for  an  amount 
less  than  the  face  and  legal  interest  thereon 
for  l^e  time  it  has  to  run,  and  such  pur-^ 
chaser  may  recover  the  fuU  amount  of  the 
maker  or  acceptor.  Mtmn  v.  CcnunmkmOa,^ 
8  D.  219. 

A  bona  fide  note  given  for  value  mav  be 
sold  in  the  market  for  less  than  its  tace» 
without  usury.    Flemming  v.  Mulligan,  18 

D.  707. 

A  note  sold  at  a  greater  discount  than  ths 
legal  interest  doee  not  thereby  become  usn« 
rious,  if  the  payee  has  received  it  in  a  busi^ 
ness  transacuco.  Bameeif  v.  Ckurkf  40  I^ 
645. 
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A  sale  of  negotiable  paper  at  a  disoonnt 
k  not  wmrioas,  as  between  the  yonder  and 
▼endeo,  where  the  former  is  the  holder  and 
apparent  owner,  and  represents  that  the 
paper  belongs  to  him,  and  is  basinets  paper, 
although  snch  representation  is  false,  and  the 
paper  was  in  fact  made  for  the  sole  purpose 
•f  ode  at  a  nsnrions  discoant^  if  the  vendee 
pfnrchases  botia  Jide,  with  no  knowledge  of 
snch  porpoee.  Ifolmei  ▼•  WiUiams,  40  D. 
250. 

The  purchase  of  an  aooommodation  note, 
at  a  rate  of  diaconnt  greater  than  leg^  in- 
terest^ if  made  in  aw)d  faith,  and  without 
knowledge  of  the  character  of  the  paper,  is 
Botausuriona  transaction,  and  the  defense 
of  usnry  is  not  available  in  an  action  brought 
hj  the  purchaser  <m  such  note  against  the 
nuaker.  Didserman  v.  />ay»  7  R.  166;  iS^mt- 
iey  V.  Clark,  40  D.  645. 

The  promisee  in  a  certain  note  indorsed  it 
and  deUvei«d  it  to  his  derk,  with  instruo- 
tkms  to  raiBe  money  on  it  by  selling  it  to  the 
plaintiff  as  his  own  property.  The  clerk 
•old  it  to  the  plaintiff  at  adieconntof  thirty- 
three  and  one  third  per  oent,  representing  it 
as  his  own,  and  indorsed  it  without  recourse 
to  himself;  and  it  was  held,  in  an  action  by 
the  plaintiff  against  the  promisee,  as  in- 
dorser,  that  the  transaction  was  usurious. 
Suffin  ▼.  ArmMrong,  11  D.  774. 

A  sale,  by  an  agent  employed  therefor,  for 
less  than  its  face,  of  the  princinal's  note,  pay- 
■aUe  to  his  own  order  and  indorsed  by  him, 
b  usurious,  although  the  purchaser  supposes 
-that  he  ia  merely  purchasmg  the  note  in  the 
market,  and  does  not  know  that  the  seller  ia 
•acting  only  as  an  agent.  Sylvetier  v.  Swan, 
«1  D.  734. 

Usury  laws  of  the  state  of  New  York 
liave  no  application  to  a  sale  of  chose  in  ac- 
tion, and  e^nd  only  to  the  loan  or  forbear- 
•aoa  of  money*    Bmiey  v.  SmUht  84  D.  366. 

n.  Thb  Dbrkse  ov  Usitrt. 

19.  The  right  to  let  up  usury  as  a 
defense.  —  An  act  of  the  legislature  pro- 
Tided  that  in  an  action  at  law  the  adverse 
partv  may  be  compelled  to  answer  interrog- 
atories upon  oath;  and  when  so  answered, 
they  may  be  used  as  evidence,  as  if  procured 
upon  a  bill  in  chancery  for  discovery.  Held, 
that  in  order  to  support  the  defense  of 
usury  by  such  answers,  it  is  not  necessary  to 
tender  the  principal  and  legal  interest. 
Zdgler  v.  SeoU,  54  D.  895. 

Usury  or  other  illegality  in  an  obligation  is 
no  defense  to  a  creditor's  bill,  broaght  by  a 
judgment  creditor  to  enforce  satisfaction  of 
bis  judgment  recovered  upon  such  obliga- 
tion. Tne  judgment  can  only  be  impeached 
upon  a  direct  proceeding  brought  to  reverse 
er  annul  it.  BoMk  qf  n  coder  v.  Stevens,  59 
D.  619. 

The  repeal  of  usur^  laws  takes  away  the 
itfffnsf  01  usury  in  actions  thereafter  broaght 


on  any  contract^  whether  made  prior  to  et 
affcer  the  repeat  Woadrtif  v.  Scrugge,  11 
R.777. 

In  an  action  on  a  promiuory  note  the  de- 
fendant set  up  the  defense  of  usury.  Held, 
that  the  defense  was  good,  although  the 
usurv  laws  had  been  repealed  after  the  action 
was  broaght    Smith  v.  OlatUon,  19  R.  31. 

An  agreement  to  withdraw  the  plea  of 
usury  is  against  public  policy,  and  cannot  be 
enforced;  but  where  a  defendant,  having 
once  pleaded  usury,  withdraws  the  plea  in 
consideration  that  the  plaintiff  will  consent 
to  a  continuance,  he  ought  not  to  be  after- 
ward allowed  to  amend  by  filing  the  same 
plea  again.     Clark  v.  Spencer,  19  It.  96. 

18.  Who  may  avail  himself  of  the 
defense.* —The  maker  of  a  promissory 
note  valid  in  its  inception,  which  has  been 
indorsed  for  a  usurious  consideration,  may 
take  advantage  of  the  usury  in  an  action  by 
the  indorsee.     Llcyd  v.  Keaeh,  7  D.  256. 

Where  a  person,  for  the  purpose  of  raising 
money^  agrees  with  another  to  procure  a 
note  signed  and  indorsed  by  other  parties^ 
but  not  by  himself,  which  the  lemler  agrees 
to  discount  at  usurious  interest,  and  such 
note  is  accordingly  obtained  and  discounted, 
an  indorser  thereon  may  resist  payment  on 
the  ground  of  usury.  Warren  v.  CratOree, 
10  D.  61. 

The  defense  of  usury  is  personal  to  the 
borrower  and  hie  heirs  or  representatives. 
Stepfuw  V.  Muir,  65  D.  764;  Suin  v.  Indiath 
apolia  Building  etc  Asi'n,  81  D.  353;  Lee  t. 
Feantsier,  45  R.  649. 

Usury,  it  seems,  may  be  set  up  by  a  vendee 
of  real  estate  subject  to  a  usurious  mortgage^ 
with  consent  of  the  party  who  made  uie 
usurious  contract  and  who  was  to  suffer  by 
it;  and  if  such  person  be  made  a  party  to 
the  action,  he  mav  urge  usurv  as  a  ground 
of  equitable  relief  to  himself.  StejSens  v. 
Muir,  65  D.  764. 

Where  an  agent  for  loaning  money  takes  a 
security  in  his  own  name  as  principal,  upon 
usurious  interest,  the  borrower,  snppoung 
him  the  principal,  may  plead  usniy.  Eridt- 
ion  V.  Bell,  36  K.  246. 

14.  Who  may  not.  — A  purchaser  of 
real  estate  subject  to  a  mortgage  tainted 
witii  usury  cannot  set  up  the  usury  against  a 
bill  for  foreclosure.  Stepliens  v.  Muir,  65  D. 
764;  Stem  v.  Indianapolis  Building  etc*  Aea^n, 
SID.  363. 

Interest  on  a  usurious  oontract  may  be 
recovered,  unless  the  party  affected  by  the 
usury  sets  up  the  usury  in  his  answer,  and 
tenders  the  principal  sum.  iEodb  River  Bank 
V.  Sherwood,  78  D.  669. 

A  borrower  who  has  not  agreed  to  pay 
usurious  interest  cannot  maintain  the  de- 
fense of  usury  to  an  action  to  recover  the 
money  loaned,  on  the  ground  that  a  third 

*That  the  defense  of  usuxy  la  peiaonal,  see 
note,  66  D.  S9S-40Q. 
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persoo  has  paid  the  usury  demanded  by  the 
feoder  for  making  the  loan.  McArtkur  v. 
Schfmck,  11  R.  643. 

Where  one  porchaaet  land  subject  to  a 
mortgage  lien*  and,  as  a  {N&rt  of  the  consid- 
eration, agrees  to  j^y  the  mortgage  debt,  he 
cannot  defend  against  the  mortgage  on  the 

?  round  of  usury.    Cramer  v.  I^fper,  20  R. 
56. 

The  plea  of  usury  is  ■  personal  jnivilege, 
and  if  the  debtor  deolines  to  arail  himself  A 
it^  no  stranger  to  the  trausaotion  can;  there- 
fore  a  second  mortgagee  cannot  plead  usury 
in  a  prior  mortgage  either  to  deieat  or  post- 
pone iU  lien.  FrUekeU  ▼.  MUehdl^  22  R. 
887;  Ready  y.  HuAner,  32  R.  749. 

A  purchaser  at  a  sale  by  an  assignee  in 
bankruptcy,  of  land  subject  to  a  mortgage 
of  whica  he  has  nottoe,  cannot  set  up  usury 
against  the  mortgaga.    ^oiice  t.  Qngory,  40 

(hie  who  borrows  monej  om  a  mortgsge^ 
covenanting  that  it  is  a  valid  lien,  wholly  un« 
paid,  and  subject  to  uo  defense,  is  estopped, 
as  are  abo  his  privies,  from  setting  up  the 
defense  of  usury  against  it.  Unum  Dime  Banh 
iwJfuL  ▼.  WUmO,  46  R.  137. 

The  defense  of  usury,  being  unavailing  to 
a  corporation  in  New  York,  cannot  be  in- 
voked by  its  surety.  Freeee  t.  BrowneU^  10 
R.239. 

A  sure^  cannot  avail  himself  of  usurious 
interest  paid  by  his  principal  on  a  non-ne- 
fotiable  note,  after  the  execution  of  the  note 
in  reduction  thereof.  LamoHle  Od.  I^aL 
Bank  V.  Binghoan,  28  R.  490. 

A  surety  who  has  ^ven  his  own  note  in 
part  payment  of  his  prmcipal's  usurious  note 
cannot  plead  usury  in  an  action  upon  his 
ctwn  note.    Culver  w.  WUbern,  30  R.  385. 

16.  Pleading^  usury  as  a  defense.  — 
Usury  is  cleaiy  admissible  under  the  plea  of 
noil  aseumpeU,  because  the  effect  of  such  evi- 
dence is  to  prove  that  the  promise  was  not 
eUigatory,  out  void  ab  mlUa,  Solomone  v. 
/cnei,  6  D.  588. 

Where^  by  statute,  the  taking  of  usury 
does  not  avoid  the  contract,  but  onl^  forfeits 
the  interest,  the  defense  of  usury  u  not  ad- 
nissible  under  the  plea  of  non  aeeumpeU,  but 
must  be  pleaded  specially  and  provea  strictly 
■8  averred.    Frank  v.  Morrie,  11  R.  4. 

In  real  actionB,  under  the  general  issue  of 
Mil  dieeeSeht^  a  subsequent  purchaser  may 
give  evidence  of  usury,  to  avoid  a  prior  con- 
veyance from  his  grantor.  BilU  v.  Sliol,  7 
D.  26. 

A  plea  of  usury  is  defective  if  it  do  not 
allege  a  corrupt  agreement  upon  the  part  of 
the  lender  to  take  more  interest  than  the 
law  allows.  McFarkmd  v.  8taU  Bank,  37  D. 
761. 

10.  Xridenoa.  — Evidence  of  the  amount 
paid  for  the  hve  of  a  negro  is  admissible,  if 
it  tend  to  throw  light  upon  an  alleged  usu- 
ffious  transection,  by  showing  that  the  prin- 


cipal and  interest  of  the  original  debt  had 

l>een  paid  by  the  hirer.     Oreer  v.  CaldweU^  58 

D.  553. 

III.   Effect  of  Usury. 

17.  Upon  eecurities,  generally.  —  A 
contract  reservinff  a  rate  of  interest  higher 
than  that  allowed  by  law  is  not  void;  the 
oblisee  may  recover  the  principal  sum,  with 
the  legal  rate  of  interest.  Bank  qf  ChiUicoiki 
T.  Swajfne,  32  D.  707. 

U  a  usurious  note  is  given  for  a  valid  pre* 
existing  debt,  it  will  not  cancel  the  pre-ez« 
isting  debt;  that  will  remain  unsatisned  by 
the  nugatory  and  void  security,  and  the 
creditor  wiU  be  remitted  to  his  original 
title  thereto  and  remedy  therefor.  Parker 
V.  Cimtme,  44  D.  388. 

The  reservation  of  an  illegal  rate  of  inter- 
est does  not  prevent  recovery  of  the  prind- ' 
pal  and  legal  interest  thereon.     PkUaaelphia 
A  8,  B,  R.  Co.  V.  Lewie.  75  D.  674. 

If  usurious  interest  is  taken  out  inad- 
▼anoe,  it  makes  a  case  of  want  of  considera- 
tion, in  a  note  covering  the  amount,  to  the 
extent  of  such  interest.  Mueeelman  v.  M^ 
mketmy,  85  D.  445. 

A  promise  made  in  a  note  to  pay  usurious 
interest  in  future  is  a  promise,  to  that  ex« 
tent,  without  consideration.    Ib, 

Plaintiff  advanced  money  to  pay  a  mort- 
gage, takinffanother  mortgage  to  secure  the 
advance.  The  second  mortgage  was  de^ 
clared  void  for  usury.  Hdi,  that  the  usury 
did  not  affect  the  first  mortgage,  and  the 
second  mortgage  beins  void,  the  prior  mort- 
gage revived  and  could  be  enforced  by  plain- 
tiff    PatUreon  v.  BirdeaU,  21  R.  609. 

A  valid  obligation  is  not  invalidated  by  a 
usurious  agreement  for  the  extension  of  the 
time  of  payment,  but  the  sum  paid  for  for- 
bearance will  be  applied  as  payment  Real 
Betale  Truei  Co,  v.  Keeeh,  2511.  181. 

18.  Upon  renewala  and  new  eecu- 
ritlea.  —  Usury  in  a  transaction  avoids  all 
subsequent  securities  growing  out  of  it. 
Priee  v.  Lyone  Bank,  88  D.  368. 

A  promissory  note  was  given  in  payment 
of  a  debt,  the  promisor  agreeing  to  pay  a 
usurious  rate  of  interest.  After  sundry  pay- 
ments of  interest  at  the  rate  agreed,  and  of 
part  of  the  principal,  a  new  note  was  given 
for  the  balance  of  the  principal  due,  on  which 
lawful  interest  only  was  reserved  or  taken. 
This  note,  being  in  part  paid,  was  also  can- 
celed, and  a  thud  note  given  for  the  balance. 
In  an  action  by  the  indorsee  of  the  latter 
note  against  tiie  promisor,  —  Jield,  not  to 
be  tainted  with  the  usurious  interest  paid  on 
the  first  note.    Chadbowm  v.  WaUs,  6  D.  100. 

Where  a  security  was  originally  void  for 
usury,  another  security  substituted  therefor 
is  still  affected  by  the  original  usury,  and  a 
holder  cannot  recover  thereon,  it  not  ap- 
pearing that  he  was  or  was  not  a  bona  file 
purchaser,  or  had  knowledge  of  the  trans- 
action.   Bridge  v.  Hubbard,  8  D.  86. 
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80.  Bights  of  innocent  purchaBexm. 

—  If  a  promissory  note  is  ffiren  for  a  usuri- 
oiu  contract,  it  is  absolutely  void,  even  in 
the  hands  of  an  innocent  holder,  who  hai 
received  it  in  the  fair  and  regular  course  of 
trade,  without  knowledge  of  the  usury. 
WUkie  y.  RooaewU,  2  D.  149;  Solomons  ▼. 
Jones,  5  D.  538;  Flemming  t.  MulUgaru  18 
707;  Ayer  ▼.  Tilden,  77  D.  S56. 

A  defendant)  being  charged  as  indorsee 
upon  a  promissoiy  note,  j^ave  hia  own  note 
in  lieu  thereof.  The  original  note  was  void 
for  usury,  but  defendant  was  ignorant  of 
this  fact  when  he  cave  his  note  in  renewaL 
Held,  that  defencu^nt  could  defend  for 
usury  against  a  bona  fde  purchaser  of  his 
own  note  for  value.  l%rii  NaL  Bank  t. 
Plankinion,  9  R.  453. 

A  bonajtde  purchaser,  without  notice,  un* 
der  a  sale  made  bv  virtue  of  a  power  of 
attomev  contained  in  a  mortgage,  is  nol 
affected  by  usury  in  the  original  contract. 
Jackson  v.  ffenrv,  6  D.  328. 

The  defense  of  usur^  to  a  note  given  for 
a  usurious  consideration  is  cut  off  by  aa 
indorsement  thereof  before  maturity  to  a 
&ofia  ,;Stle  purchaser  without  notice.  Wood* 
worth  V.  ffuntoon,  89  D.  340. 

Though  the  statute  against  usury  declaree 
the  usurious  contract  and  tecurity  utterly 
void,  yet  this  la  only  between  the  original 
parties  on  the  instrnment  infected  with 
usury.  Where  the  original  nsnriooa  con- 
tract has  been  changed  oy  a  new  oontrad 
founded  on  it,  in  which  an  innocent  person 
ia  a  party,  the  defense  of  usury  cannot  be 
set  up  against  such  innocent  purchaser. 
Jadtson  v.  Henry,  6  D.  S28. 

Where  the  holder  of  a  note,  knowing  it  to 
be  usurious,  transfers  it  to  another  as  pari 
of  the  consideration  for  a  purchase  of  land, 
with  the  assurance  that  it  is  good  and  valid, 
the  transferee,  upon  failing  to  recover  on  tiio 
note  on  acoonnt  of  the  nsury,  may  treat  il 
as  a  nullity,  and  brins  assumpsU  a^nst  tho 
purchaser  of  the  land  for  the  consideration. 
Swartwout  v.  Pavne,  10  D.  228. 

21. of  tiiird  persons.  —A  nsnri* 

ons  bond  is  void  in  the  hands  of  a  third  j^er* 
SCO,  not  an  assignee  for  value,  without  notiee» 
Baynolds  v.  Carter,  87  D.  842L 

IV.   RnciDm. 

88.  Becoverinff  back  usury  at  law. 

—  One  who  has  paid  more  than  the  legal  rate 
of  interest  may  recover  the  excess  in  an  ac- 
tion of  assumpsU,  and  is  not  limited  to  the 
remedy  mrescribed  b^  the  statute  to  prevent 
usury.  Jint  to  entitle  the  plaintin  to  re- 
cover, he  must  show  that  he  has  done  all 
that  equity  requires.'  Wkeatom  v.  Hibbard^ 
11  D.  284. 

If  a  borrower  pays  up  the  amount  of  a 
usurious  debt  to  the  lender,  and  afterwards 
sues  to  recover  it  back  in  an  aotkin  for 
money  had  and  received,  he  oaa  mdj  reoovar 


A  new  security,  including  a  sum  for  un- 
lawful unpaid  interest^  is  so  far  without  con- 
sideration, and  liable  to  abatement  to  that 
extent.    Smith  v.  Stoddard,  81  D.  778. 

A  person  gave  a  note  for  five  hundred  dol- 
lars, for  a  valuable  consideration,  payable  in 
sixty  dajrs,  and  when  it  fell  dne,  to  obtain  a 
further  time  of  sixty  davs,  he  gave  his  due- 
bill  for  fifty  dollars,  and  a  renewed  note  for 
five  hundred  dollars,  payable  sixtv  days 
after  date.  The  transaction  was  held  nsnri- 
ous,  and  the  note  for  five  hundred  dollars, 
as  well  as  that  for  fif^  dollars^  was  void. 
Motte  V.  DwrtU,  10  D.  675. 

Where,  upon  the  renewal  of  a  note,  a 
premium  above  seveo'  per  cent  is  exacted, 
the  new  note  is  usurious,  although  a  separate 
note  is  given  for  the  preminm.  Swarttoout 
T.  Paffne,  10  D.  228. 

A  usurious  note  given  in  renewal  of  a 
former  valid  one  does  not  affect  the  ante- 
eedent  debt.    lb. 

Where  a  note  is  given  on  a  usurious  con- 
tract, and  partly  paid,  and  a  new  note  given 
for  tihe  balance,  snch  new  note  is  also  usuri- 
ous.    Warren  v.  Crdbtreet  10  D.  61. 

A  new  note  given  between  the  original 
parties,  for  part  or  all  of  a  usurious  note,  is 
ileelf  usurious  and  void;  but  a  note  taken 
in  renewal  of  such  usurious  note  by  an  inno- 
cent indorsee  is  valid.  Flemming  v.  liuUiffan, 
13  D.  707. 

If  a  usurious  security  be  given  np,  and  a 
new  security  taken  for  the  sum  advanced 
and  legal  interest,  the  latter  security  will  be 
good;  for  the  borrower's  moral  obli^tion  to 
pay  the  principal  and  legal  interest  is  a  suffi- 
cient consideration  therefor.  KUboum  v. 
Bradley,  3  D.  273. 

Where  one  pays  part  of  a  nsnrious  note, 
and  gives  a  new  note  for  the  re8idue,<the 
new  note  will  not  be  infected  Vy  the  usury. 
Bank  qf  Etkabeth  v.  Afers,  11  D.  635. 


10.  Effect  of  subsequent 
ment  to  cure  prior  usurious  one.— 
Where  a  judgment  entered  on  a  bond  and 
warrant  of  attorney  given  as  security  for  a 
usurious  loan  was  set  aside  without  declar- 
ing the  bond  void,  and  the  defendant  after- 
wards promised  to  ^y .  the  sum  actuallv 
loot, — held,  that  this  promise  was  valid, 
and  would  support  an  action  of  assumpsit, 
and  that  the  plaintiff  would  be  entitlea  to 
jndgment  thereon  on  bringing  in  the  usuri- 
ous securities  for  cancellation.  Btariy  v. 
Mahan,  10  D.  204. 

The  taint  of  nsury  is  purged  by  change  of 
parties  in  a  case  where  a  bond  executea  b^ 
three  persons  for  a  loan  of  money  at  usun- 
ons  interest  is  subsequently  superseded  by  a 
new  bond  for  the  amount  of  the  former  bond, 
{vindpal  and  interest^  which  new  bond  is 
signed  by  two  persons,  strangers  to  the 
former  bond,  as  principals,  and  by  one  of 
the  former  obligors^  as  inrety.  JDraks  t. 
OhasidUr,  9S  D.  762. 
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the  nsnrioiis  excess,  and  no  more.  Zdgler 
T.  SeoU,  64  Di  395. 

The  form  of  action  in  oBtwrnpfU  to  reooTer 
back  asnry,  siTen  by  the  statute  to  the  party 
who  has  paid  it|  is  no  less  a  mode  of  redress- 
im  an  injury  eansed  by  personal  wrons  and 
oppreMion,  than  if  the  action  soanded  wholly 
in  tort.    Nkhob  v.  BtUouM^  64  D.  86. 

The  right  to  sue  for  nsnry  paid  by  a  bank- 
rupt does  not  vest  in  his  assignee.    lb. 

The  payment  of  usnnr  on  a  note  operates  in 
law  as  part  payment  of  the  note,  where  the 
•eoaritT  on  which  the  payment  is  made  in- 
•ludes  both  the  loan  and  the  stipulated  usury. 
Bat  when  separate  securities  are  giren  for 
the  usury,  whether  at  the  time  of  the  nego- 
tiation of  the  loan  or  afterwards,  and  the 
usury,  when  paid,  is  applied  on  such  seouri- 
tiea,  tiie  debtor  is  at  uberty  to  treat  such  a 

Kyment  as  havins  no  connection  with  the 
jwX  demand,  and  oring  his  action  to  recover 
it  back.    lb. 

A  mortgagor  cannot  maintain  an  action  to 
rscover  usurious  interest,  collected  by  sale  of 
the  mortgaged  premises  under  a  power  of  sale 
eontained  in  the  mortgage  deed;  and  the  fact 
that  the  execution  of  the  power  was  against 
tlie  wishes  of  the  debtor  at  the  time  does  not 
aid  him.    Perlthm  ▼.  Conant,  81  D.  805. 

Where  usurious  interest  is  paid  on  a  note 
■Iter  its  executioo,  it  amounts  to  a  payment 
of  so  much  <m  tiie  principal;  ana  if  the 
amount  thus  paid  exceeds  the  principal,  it 
may  be  recovered  baok.  Muatelman  ▼.  ife- 
menny,  86  D.  446. 

28.  When  relief  will  be  granted  in 
equity. — A  party  seeking  equitable  relief 
from  a  usurious  contraot  will  not  be  entitled 
to  an  injunotion  against  proceedings  at  law, 
or  to  an  answer,  until  he  pays  or  tenders  the 
•mount  actuallv  borrowed.  Morgan  v.  Seher' 
merAom,  19  D.  449. 

▲n  injunction  already  panted  will  not  be 
diuolved  in  such  a  case,  if  an  answer  is  put 
in  without  objection,  if  usury  appears,  and 
ttie  complainant  is  still  willing  to  pay  what 
is  really  due.    lb. 

The  payment  of  usury  by  the  maker  of  n 
note  to  a  bona  fidt  indorsee  thereof  before 
■aaturit^  is  re|sarded  as  an  involuntary  pay- 
menti  smoe  his  defense  of  usury  is  cut  ol^ 
and  he  may  recover  it  back  from  the  payee 
of  the  note  by  a  suit  in  equity;  and  it  seems 
that  the  maker  has  a  remedy  at  law.  IToocf- 
wmihy.  HurUoon,  89  D.  340. 

84.  When  relief  will  be  reftzsed.  — 
Plaintiff  purchased  real  estate  subject  to  a 
mortgage  and,  as  part  of  the  oonsideration, 
•greed  to  pay  the  mortgage  debt.  Heid, 
wat  plaintiff  oould  not  maintain  a  bill  in 
equity  to  restrain  •  sale  of  the  premises  by 
the  mortgagee  under  a  power  in  the  mort- 
gage^ on  the  ground  that  the  mortgage  debt 
was  usurious.     Hough  v.  Honeys  11  K.  484. 

86.  Pleading. — An  excess  of  interest 
paid  under  a  usnriees  oontraot  may  be  ap- 


plied in  payment  of  interest  afterward  accru- 
mg,  where  usury  is  pleaded  and  proved,  but 
forfeiture  of  the  loan  is  not  prayed  for. 
Loehoood  ▼.  Mitchell,  70  D.  78. 

26.  The  relief  granted.  —  A  bill  was 
filed  to  stay  proceedings  upon  a  usurious  deed 
of  trust,  on  the  ground  that  the  complainant 
had  no  opportnmty  at  law  to  plead  the  usury, 
but  he  prayed  for  no  discovery,  but,  on  the 
contrary,  averred  he  had  prooif  of  the  fact. 
It  was  held  that  he  ought  not  to  be  relieved 
upon  the  condition  of  his  paying  the  princi« 
pal  without  interest,  but  that  the  trustee 
should  be  altogether  enjoined  from  selling, 
until  by  some  proper  proceeding,  taken  by 
the  eestid  que  trust,  the  validity  of  the  contraot 
could  be  established,  when  the  injunction 
should  be  dissolved,  but  if  not  established, 
perpetuated.     Mariss  v.  Morris,  5  D.  481. 

When  the  lender  on  •  usurious  contract 
seeks  the  uid  of  equity  to  enforce  the  con- 
tract, and  the  borrower  pleads  and  proves 
usury,  the  security  will  oe  declared  void, 
and  ordered  to  be  given  up  and  canceled. 
But  where  there  has  been  a  judgment  at  law 
in  favor  of  the  lender,  and  the  lK>rrower  files 
his  bill  for  relief  against  the  judgment,  he 
must  offer  to  pay  the  principal  and  interest 
lawfully  due.    Fanning  v.  I/unham,  9  D.  283. 

Belief  upon  •  usurious  contract  at  law  or 
equity,  when  sought  by  the  borrower,  will 
be  administered  only  as  to  the  surplus  above 
the  principal  and  lawful  interest.  Baugher 
▼.  JVebon,  52D.  694. 

A  borrower  is  always  under  moral  obliga- 
tion to  pay  the  sum  loaned,  with  legal  inter* 
est  thereon.    lb. 

Such  moral  oblintion  of  the  borrower 
cannot  be  enforced  by  courts  when  he  is  be* 
fore  them  in  the  position  of  defendant.     lb. 

Usury  is  a  personal  defense;  and  when  set 
up  against  a  subsequent  purchaser,  only  the 
amount  of  illegal  mterest  is  to  be  deducted 
from  the  conditional  judgment  for  the 
amount  due  on  a  mortgage.  Ladd  v.  Wig' 
gin,  69  D.  551. 

Where  •  suit  impeaohing  a  mortgage  debt 
for  usury  is  dismissed  under  an  nnauthorijed 
contract  and  in  prejudice  of  an  insane  mort* 
gagor's  rights,  there  being  in  fact  usury  in 
the  transaction,  the  trustees  of  the  lunatio, 
upon  being  required  to  account  to  the  mort- 
gaeoT  for  the  principal  and  interest,  are  en* 
titled  to  a  credit  of  all  excess  of  interest 
paid  beyond  the  lawful  rate.  Lockwood  v. 
MikheU,  70  D.  78. 

The  right  of  a  borrower  to  ixudst  upon  • 
f orfeitureoy  the  lender  of  the  whole  interest^ 
though  a  legal  right,  is  not  to  the  full  extent 
an  equitable  one.  If  the  borrower  goes  into 
equitv  in  respect  to  a  usurious  contract^  he 
will  be  compelled  to  pay  the  principal  and 
legal  interest,  because  there  is  a  moral  obliga* 
tion  resting  upon  him  to  do  so.  Wekh  v. 
WadstDorth,  79  D.  236. 
A  deduction  for  unlawful  interest  aotnaUjf 
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paid  wOl  not  be  allowed.  In  favor  of  a  debtor, 
when  suit  ia  brought  on  a  new  aecnrity 
taken  for  the  principal*  and  given  apon  a 
bona  fdt  aettlement  ii  all  the  lormer  trana- 
aotions  between  the  partiaa.  BmUk  t.  Slod' 
dard,  81  D.  778. 

A  plaintiff  may  recover  interest  on  a 
nanrioua  contract  up  to  the  higheet  legal  rate 
not  prohibited  by  tne  statute,  if  auoh  be  the 
txmreaa  terma  of  the  contract,    lb, 

27.  PanaltiM  fSwr  usury.  —  Parties  to 
worioDS  oontracta  bold  any  right  they  may 
have  to  penaltiea  given  by  law,  subject  to  a 
modification  or  repeal  by  the  legislature, 
and  a  consequent  direct  or  indirect  valida- 
tion of  the  oontraots.  Welch  v.  WadmioorA, 
79  D.  236. 

Usury  does  not  snbject  to  penalties  or  f  or- 
feitores  in  Indiana,  aince  l8o3.  Muiteimam 
T.  McBlhermp,  85  D.  44&. 

Penaltiea  imposed  bv  tbe  usury  laws  of  one 
state  are  not  recoveraole  inanotiiert  Blame 
T.  C7u9^  69  R.  702. 

TTTTEBINQ. 
(M  fosf  ed  paper,  see  FoBOCBTf  7 

VACATING. 

Assessments  for  local  iniprovementi^  aeo 
Municipal  CoBPOBATioira^  53. 

Daoree  of  divoroe,  see  Marbiaob  ak9  Di- 
TOBOI,  76. 

Entry  of  satisfaction  of  Judgment^  aae  Judo* 

MBNTS,  113. 

beontion  salea,  see  Bzaounoir,  05-109. 
Highways,    proceedings    for  openings    see 

Highways,  27. 
Irregular  satisfaction  of  ezeontion,  see  XzB- 

ounoN,  177. 
Jndcpents,  see  JuiwMKirr,  123-129. 
Jnstices'  judgments,  see   Jusrua  ov  tbm 

Pmaos,  ^. 
P^remisss,  effect  o^  on  fire  policy,  see  Ikbub- 

AHOl^  56. 
Pnblie  sale,  see  Judicial  Sals,  16-29. 
Sale  in  foreclosure,  see  MortoaobSi  109. 
Sale  of  decedent's  lands  for  payment  of  dsbti^ 

see  BxxcuTOBs,  etc.,  118. 
Santanos^  seeTniAi^  218. 
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Of  administrator's  bond,  see  Bxboutobs  Am> 

Admzmistbatobs,  19. 
Of  agreements  for  separato  maintenanos^  see 

MaBBIAOB  AMD  i>IVOKCl,  43. 

Of  appeal  bonds,  see  Afpxal,  84,  174. 
Of  assessment  of  taxes,  see  Tazu,  34. 
Of  assessments  on  stock,  see  CoR^OBATioiiflL 

71. 
Of  aasi|;nments,  see  AasiONMiNT,  29. 
Of  assignments  for  creditors,  see  Aaauix* 

MJEzm,  eto,  L 
Of  assignments  of  leases,  see  Lbash^  28. 
Of  ssaignmentsof  mortgagea,  see  MoBTOAon^ 

61. 

Of  attachment  band%  see  Attaghmsht«  125. 


Of  auction  sale,  see  AucnoM,  7. 

Of  awards,  see  Abbitratiok,  etc.,  27-29. 

Of  bottomry  bonds,  see  SHiPima,  10. 

Of  captores,  see  Wab,  22. 

Of  ceremonial  marriage,  aee  Marbiagb  and 

DiVOBCS,  11. 
Of  eharitable  bequesta,  see  Chabribs,  4,  9. 
Of  chartor-party,  see  Shippino,  17. 
Of  chattel  mortgages,  see  Cbattbl  Mobv» 

OAGB8,  IL 

Of  claims  against  decedents'  esUtss,  see  Bx« 

BCUTOBS,  eto.,  88^  89. 
Of  city  ordinancea,  see  Mubicifal  Cobpoba- 

TICKS,  20. 

Of  oontracta,  generally,  aee  Contbaotb,  V. 
Of  contracts  for  sale  of  land,  see  Vbvdob 

AVD  PUBCHASBB,  1-12. 

Of  contracts  of  guaranty,  see  Ouababtt,  !• 
Of  oontraots  of  snretysmp^  see  8uBXmHiP» 

8. 
Of  contracts  respecting  officers'  eompensa- 

tion,  see  Ofhcbbs,  26. 
Of  contracts,  what  law  govema  M  to^  aaa 

COMTBACXi,  154. 
Of  oonveyances  attacked  for  fraud,  as  b^ 

tween    the   partiea,  aee   Fbaudulbbv 

C0irVBTAMCB8»  17,  18. 

Of  corpocato  eleotions»  see  Cobfobatiov% 

141. 
,0f  eovenantsi  see  Cotbbaiitb,  19,  11. 
Of  dedication  to  public  nae^  see  DBDiOAnoB» 

i        6.  

Of  deeds,  see  Dbcdb,  IV. 

Of  deeds  of  homesteads,  see  Hombrbam^  16L 

17. 
Of  devisss^  see  Dbvisb,  L 
Of  elections,  see  JUMonosm,  A 
Of  execution  ssles,  see  ExBCunoN,  94-lOL 
Of  express  trusts,  see  Tnuffn,  19,  29. 
Of  foreclosure  sales,  see  Mobtoaou,  99. 
Of  foreign  decrees  of  divoros^  see  Mabbiaab 

AND  Divobob,  77,  78. 
Of  gifts  cauia  mortU,  see  Gim,  SU 
Of  gifts  Mer  deos,  see  Girn,  4. 
Of  grants  how  inquired  into,  see  OBAnn^  17* 
Of  mdentures  of  apprenticeship,  see  ArPBtir* 

ncEs,  1,  2. 
Of    instruments    conferring    powan^    aaa 

POWBBS,  1. 

Of  insurance  poUoie^  see  Imsubahob,  9,  lOl 
Of  judgments,  as  against  creditors,  see  JuDO* 

mbnt,  43. 
Of  judicial  sales,  see  Judicial  Salbb^  A 
Of  land  grants,  see  Public  Lands,  21. 
Of  land  patents,  see  Public  Lands,  30l 
Of  letters  patent,  see  Patbnts,  10. 
Of  levy  of  execution,  see  ExBCunox,  48. 
Of  licenses  between  individuals,  see  LicxNB% 

1. 
Of  life  policies,  see  Insubanci^  67. 
Of  manne  policies,  see  Insubangb,  92f  98L 
Of  marriages,  see  Mabbiaqb  and  Dxvobci^ 

^lA 
Of  marriage  settlements,  see  Uabbiaob  Am 

DrvoBoi,  19. 
Of  morig|kge%  see  MoBiOAaB%  IL 


VALTDTTY-^  VENDOR  AND  PURCHASER. 


»U 


V«r  Index  tm  Kot«s  In  Am«rl 


I>««toloas  Mid  American  Reports*  •••  Tol«m«  I* 


Of  mortgages   of   homesteadiv  ^e    HOMS* 
flTSAM,  22. 

Of  mortgages  with  power  of  sale^  sea  Mokt- 

OAon,  112. 
Of  n^rotifl^le  paper,  see  Bills  akd  Nam, 

Of  official  iMmds,  see  OmcsRS,  42. 

Of  ordinary  penal  bonds,  see  Bonds,  11-17* 

Of  pardon,  see  Faxdov,  6. 

Of  parol  leases,  see  Lkasib,  2. 

Of  parol  partition,  see  Pabtition,  2,  8. 

Of  partnership  agreements,  see  PABnriB* 

SHIP,  28. 
Of  reoeipts,  see  RBOum,  1. 
Of  registration  of  deed,  see  Dium,  U. 
Of  releases,  see  Rbliasb,  8. 
Of  replevin  bonds,  see  Rxplxtih,  87. 
Of  sale  in  foreclosure  of  lien,  see  MiOHAVnf 8 

LiBii,  26. 
Of  sale  in  partition,  see  PABTinoir,  26. 
Of  sale  of  land  for  payment  of  dobts,  sea 

EXBOUTOBA  etc.,  116. 
Of  sale  of  land  for  taxes,  see  Taxss,  48. 
Of  ssle  under  power  in  mortgage,  see  MosT- 

aAOBs,  117. 
Of  sales  by  f acton^  as  affected  by  usage,  sea 

Faciobs,  9. 
Of  sales  bv  trustees,  see  Trusts,  82,  85. 
Of  sales  of  decedents'  lands,  see  Ezbodtobs 

ABTD  ADMIlflSTRATORS,  62. 

Of  sales  of  infants'  lands,  see  Ikfakti,  18. 
Of  sales  of  personalty,  see  SAun,  6-14. 
Of  sherifis'  deeds,  see  Exjsounov,  184. 
Of  special  agreements  upon  diseolutioii,  see 

Pabtmbhship,  84. 
Of  statutes,  see  Statutis,  IL 
Of  stotutes  of  Confederate  States^  see  Wab, 

27. 
Of  statutes  taxing  trarel,  see  Tazbb,  lOL 
Of  statutes  to  suppress  gaming,  see  OAimrai 

Of  sabsoriptions,  see  SvBSCBimoir,  1* 

Of  subscriptions  by  county  in  aid  of  railroads^ 

see  €k>UNnis,  20,  22. 
Of  subscriptions  to  stock,  see  OoBPOBAnom, 

68. 
Of  Sunday  contracts,  see  Svithat,  1-6^ 
Of  tax  deed,  see  Taxis,  6a 
Of  tender,  see  Tbmsbb,  6,  7. 
Of  town  meetings,  see  Towns,  11. 
Of  transfers  of  stock,  see  CoBPORATioir%  87* 
Of  trusts,  see  TKusrra,  L 
Of  usages  and  customs,  see  Curom,  2^  8. 
Of  wilb,  generally,  see  Wills,  IIL 
Of  written  leases,  see  Lbasbs,  6. 

VAIiUATIOV. 

In  cases  of  loss  under  marine  poUcia% 

Insubavcb,  163,  164. 
Of  property  assessed,  see  Taxbb,  861, 

VAIiXTB. 

ICazinnim  yalne  of  homestead 

sea  HoMBSTBAi^  8. 
Of  dower  interest^    how   aseartained, 

DowBB,  42, 


Of  goods  shipped,  concealment  of,  see  Cab- 
bibbs,  17,  98. 

Opinions  on  questions  o^  see  WmrissBS,  124. 

Parting  with,  to  make  one  a  bona  Jtde  pur- 
chaser, see  Bills  abd  Notbs,  189, 140. 

Proof  of,  generally,  see  Evidbncb,  260. 

Proof  of,  on  trial  for  larceny,  see  Labobvt, 
28b 

VABIANOB. 

Between  allegations  and  proof,  see  Mau* 

oious  PRosEOunoif,  15L 
Between  declaration  and  writ^  see  Plbaj>« 

INO,  20. 
Between  indictment  and  proof,  see  DuoB- 

DBBLY  HOU8BS,  8;  FOBOBBT,  14;  H0M|« 

dDB,  25;  Indiotmbnt,  39;   LABOBMr, 

27;  Rapb,  10. 
Between  judgment  and  execution,  see  Bxb- 

ounoN,  7. 
Between,  pleadings  and  proofs,  see  Plbad* 

IBG,  0. 

In  actions  on  bills  and  notes,  see  Bills  abb 

Notes,  271. 
Waiver  of  objection  for,  see  Appbal,  67t 
When  material,  see  Slandbb,  87,  881 


Duty  of  carrier  of  passengers  respecting,  see 

Cabbibbs,  67. 
Public,  regulation  of,  by  city,  see  HuBioli 

PAL  Ck»RrORATION8,  28. 

VENBITIOKI  EXPONAS. 

Nsoessity  of,  and  when  awardedt  see  ExB- 
oonoB,  80. 

VXNDOB  AND  FOBOHABSR. 

(Includes  eontracu  for  the  f>ale  or  exchanm  ot 
rtal  property,  and  tbe  rdatiTC  rights  and  liablli« 
ties  of  the  parties  arlsinfrout  of  such  cod  tracts. 
Oontrsbto  for  the  sale  of  chattels  are  treated  un- 
der Balb.] 

Comnetency  of,  as  witnesses,  see  WmfUSBi, 

Declarations  of  Tender  as  sTidence,  see 
EVIDBMOB,  134. 

Measure  of  damages  in  actions  between,  see 
Damaobs,  26-88.  

Right  to  interest  aa  between,  see  Ibtbbbst, 
16. 

What  deemed  fixtures  as  between,  see 
Fextvtbs,  10. 
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Woir  IndaK  to  Vote*  n 

L  Oohtbaoib  loa  nu  Salm  ov  Lavd. 

I.   Fa/tdiey    cnrf   BttmiaiteB,  QtneraUf;  mtd 
Benin  <^  the  Statute  qf  Framde. 

1.  Bistinetioii  betwMn  contraet  to 
•ell,  and  deed  or  other  coiXTeyaiLoe.  — 

An  uutimnient  in  writinfc,  lifaed  and  sealed 
by  the  owner  of  land,  with  blanki  as  to  the 
name  of  the  bargainee,  and  left  with  an  agent 
aathorixed  by  parol  to  fill  the  blanks  with 
the  name  of  the  porohaser,  and  the  price, 
thongh  ineffectual  as  a  deed,  may  be  specifi- 
eally  enforced  as  a  contract  for  the  sale  of 
land,  signed  for  the  person  to  be  charged 
therewith  by  his  lawfully  anthoriaed  agent. 
ma^maU  ▼.  ParUh,  78  D.  239. 

9.  Veceseity  and  sufBdenoy  of  the 
eonaideration.  —  Certainty  as  to  the  oon- 
sideration  of  an  agreement  for  the  sale  of 
land  is  enffioient^  where  it  is  stated  therein 
that  the  premises  were  preTioosly  piirohased 
b^  the  Tendor  from  the  rendee,  and  the  oon- 
sideration  is  expressed  to  be  "the  same 
snm "  which  the  vendor  paid  for  the  same, 
with  interest.    A^wood  v.  CM,  26  D.  657. 

A  contract  for  the  sale  of  lands  is  Toid  for 
want  of  consid^ation,  where  nothing  is  paid 
or  agreed  to  be  paid  therefor  by  the  party 
with  whom  the  contract  is  made.  Beam  t. 
Burbank,  33  D.  681. 

The  oonsideratien  of  sndh  a  contract  need 
not  be  recited  in  the  instrument^  but  it  must 
exist  in  fact,  and  proof  of  it  is  essential  to 
the  le^  eniforcement  of  the  contract.    Ih, 

A  stipulation  in  a  contract  of  sale  of  land 
to  repay  purehsse- money  at  a  specified  time, 
if  the  vendee  desires  it,  is  not  void  for  want 
of  consideration;  for  the  purchase  and  pay* 
ment  d  the  price  furnish  a  sufficient  consid- 
eration.   JBno  V.  Woodioorth,  63  D.  37a 

Snch  a  stipulation  is  not  void  lor  want  of 
mutuality,  even  though  it  does  in  terms  re- 
quire that  the  vendee,  on  demanding  repay- 
ment of  the  price,  will  return  the  property; 
a  condition  to  that  effect  will  be  implied;  or 
a  return  may  be  enforced  in  equity.    lb. 

8.  Validity  of  the  contract,  gener- 
ally. — Where  the  vendor  of  lands  thinks 
he  is  selling  one  parcel,  and  the  vendee 
thinks  he  is  purobasmg  another  parcel,  their 
minds  do  not  agree,  and  there  is  no  contract, 
although  both  parties  acted  in  good  faith. 
Kyle  V.  KaeanagK  ^  R-  660. 

4.  Validity  of  oral  agreement  to 
convey.  —  Where  the  statute  of  frauds  en- 
acted in  a  state  omitted  the  English  provis- 
ion that  no  action  should  be  brought  to 
recover  damages  on  any  contract  for  tiie  s%le 
of  land,  unless  the  agreement  shall  be  in 
writings  and  signed  by  the  party  to  be 
ohargM  therewith,  or  by  some  other  person 
by  him  lawfully  authorised,  —  held,  that  a 
parol  contract  for  the  sale  of  land  was  valid, 
so  as  to  support  an  action  for  damages, 
though  made  with  an  agent  who  had  merely 
parol  authority.    Swmg  w.  Tete,  2  D.  45& 
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A  verbal  contract  to  convey  land  made 
prior  to  the  statute  of  frauds  is  valid.  AUem 
V.  Beat,  13  D.  20a 

The  Pennsylvania  statute  of  frauds  doee 
not  apply  to  parol  contracts  for  sale  of  lands 
in  another  state,  and  does  not  avoid  such 
eontraots,  though  made  in  Pennsylvania. 
Sipael  V.  Bobmttm,  93  D.  775. 

A  contract  for  the  sale  of  land  must  be  ia 
writing,  under  the  Mexican  law.  Hoem  v. 
Smnuma,  62  D.  291. 

In  putil  sales  of  land,  all  evidence  of 
verbal  contract  will  be  rejected,  if  being 
taken  as  true  it  does  not  make  eat  each  a 
case  as  to  entitie  it  to  stand  as  aa  exception 
to  the  statute  of  frauds.  Poamum  r,  Sffore, 
67  D.  425;  Mare^  v.  Stone,  54  D.  736;  or  na- 
less  there  has  been  such  a  part  performanee 
as  cannot  be  compensated  in  damages.  ifS> 
Kowen  v.  McDonald,  82  D.  576:  WhiU  v. 
Beard,  30  D.  552. 

Contracts  b^  parol  for  land  are  generally 
regarded  as  voidable  merely.  Bbne  v.  J7«leA- 
ine,  47  D.  90.  And  if  such  an  agreement  is 
subsequentiy  carried  out  in  good  faith,  the 
grantee's  title  cannot  be  affected  by  a  jndg. 
ment  against  the  grantor,  whioh  was  ren- 
dered alter  the  mi^fcring  ^f  ^i^  agreement, 
and  before  the  execution  of  the  conveyanos^ 
in  performance  thereot  Mimne  v.  Aforse,  45 
D.  59a 

A  verbal  sale  of  land  may  be  sustained  by 
the  vendor's  oath  in  favor  of  the  vendee. 
Hoiuer  v.  Lanumi,  93  D.  755. 

An  oral  agreement  by  the  vendee  of  land 
to  reconvey  it  is  within  the  statute  of  hands; 
and  where  it  appears  in  a  bill  for  specifie 
performance  that  the  agreement  was  oral, 
the  fact  can  be  taken  advantage  of  by  de- 
murrer.   Akrend  v.  Odkme,  19  &.  449. 

6.  What  ia  an  interest  in  landa, 
within  the  purview  (tf  the  statute  of 
firauda.  -*  When  a  contract  comprehends 
an  interest  in  trees  standing,  with  a  right  in 
the  vendee  to  sever  them,  the  subject-matter 
is  then  an  interest  in  land  within  the  stat- 
ute of  frauds.  Sloeum  v.  Seymomr^  18  K.  432; 
Owens  V.  Lewis,  15  R.  295. 

A  sale  of  a  crop  of  peaches  then  growing 
in  the  seller's  orchard,  the  buyer  to  gather 
and  remove  the  peaches  as  they  mature,  — 
heid,  not  within  the  statute  of  frauds  as  a 
sale  of  an  interest  in  land.  Purmer  v.  PiercM* 
17  R.  691. 

6.  What  contracts  respecting  landa 
are  within  the  statute.  —  Where  land^ 
are  sold  and  conveyed  by  deed  describing 
the  metes  and  bounds,  lines,  and  supposed 
quantity,  a  parol  agreemenl^  at  the  same 
time,  to  pay  the  grantee  for  all  that  it  shall 
fall  short  on  measurement  ie  void,  being 
within  the  statute  of  frauds.  Bradley  v. 
Bkdget,  1  D.  11. 

A  contract  for  sale  of  lands  need  not  be 
under  seal,  under  the  statute  ef  fraada 
Worratl  v.  Jfiiaii,  55  D.  ISa 
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Thtt  atatate  of  frauds  has  no  applioation  to 
the  enf oroement  of  a  penalty  for  not  complet- 
ing the  oontract  of  sue  of  uuid  agreed  UDon, 
by  makingabidatanoxeontioiiaalab  Lock- 
ridge  ▼.  Baldwin,  70  D.  386. 

A  parol  agreoiiMiit  is  within  the  statato  of 
fraadB,  and  cannot  be  enforced,  onless  it  haa 
been  partly  performed,  where  it  is  to  convey 
land  to  the  plaintiff  when  he  should  pay  the 
defendant  the  purohase  price  the  latter  had 
paid  for  it.     WtiUwortk  t.  Wenhoorth,  72  D. 

▲n  otal  agreement  by  A  with  B  to  j^Mty  for 
land  to  be  deeded  by  him  to  0  is  void^ 
although  B  deeds  the  land  aooordingly. 
Lkldler.  Needkam,ZBILZS9. 

An  agreement  whereby  the  lands  of  de- 
Isiidant  shoold  be  sold  to  other  persons  at 
aa  im^roTod  yaluc^  to  be  oansed  by  the 
oomplamant's  ezertioiis,  and  after  sales  were 
■o  made,  that  the  complainant  shoald  re- 
osiTe  one  half  of  the  proceeds,  he  first  pay- 
ing the  price  agreed  on  by  the  narties,  and 
performing  the  aots  amreed  to  be  done  by 
nim  to  entitle  him  to  his  share  of  the  pro- 
ceeds, is  not  a  contract  for  the  sale  of  land, 
and  need  not  be  in  writing.  Lesley  v.  B<m» 
mm,  77  D.  679. 

A  Torbal  agreement  to  rescind  a  oontract 
under  seal  for  the  sale  of  land,  made  after 
payments  are  doc^  and  founded  upon  no 
new  consideration,  unless  followed  by  an 
actual  abandonment  of  the  sale  by  Doth 
parties,  and  a  restoration  of  the  property, 
■o  far  as  possible,  to  the  vendor,  will  be 
treated  as  mralid  in  a  suit  by  the  vendor 
for  the  stipulated  purchase-money.  FraU 
T.  Momm,  100  D.  381. 

An  oral  agreement  between  two  parties  to 
become  jointly  purchasers  of  certain  lands^ 
and  to  hold  the  same  in  undivided  moieties, 
la  within  the  statute  of  frauds,  ^reeii  ▼. 
Dmrnmimd,  1  R.  14. 

Whers^  in  pursuance  of  such  an  agree- 
BMBt,  a  purchase  was  made  in  the  name  of 
D.  alone,  although  G.  advanced  a  portion  of 
the  purchase-money,  a  conventional  trust 
that  could  be  enforced  was  not  created,  the 
■ame  being  within  the  provisions  of  the  sev- 
enth section.    Ik 

There  being  no  deed  or  conveyance  of  the 
legal  title  to  D.,  while  the  contract  of  pur- 
chase remained  executorv,  no  resulting  trust 
within  the  meaning  of  the  eighth  section  of 
the  statute  could  arise  in  favor  of  G.    lb, 

A  mutual  transfer  of  poesession  of  lands, 
under  a  parol  contract,  which  continues  ex- 
clusive and  undisturbed  for  nineteen  years, 
is  a  valid  transfer  of  titles,  and  is  not  within 
the  statute  of  frauds.  Moee  v.  Culver,  3  R. 
601. 

A  and  B  mutually  screed  by  parol  that 
each  should  make  a  wilTof  her  real  and  per- 
sonal estate  in  favor  of  the  other,  and  the 
wills  were  so  vaMd%  but  B  afterward  made 
another  will,  in  favcr  of  other  partiea,  and 


died.  Held,  that  the  agreement  was  a  con* 
tract  for  the  sale  of  lands  within  the  stat- 
ute of  frauds,  and  therefore  void.  Oould  v. 
Mansfield,  4  B.  573. 

7.  Form  and  ezecutioii  of  the  mem- 
orandum.  — A  memorandum  of  a  contract 
for  the  sale  of  land  signed  by  the  vendor 
alone  is  sufficient,  under  the  statute  of 
frauds,  to  enable  the  vendee  to  enforce  it; 
his  own  assent  to  the  oontract  being  prova- 
ble by  evidence  aUunde.  Ives  v.  Hatard,  67 
D.  600;  WorraU  v.  iftrnfi,  66  D.  330;  McOrta 
V.  Purmort,  30  D.  103;  Oarirell  v.  SU^ord, 
41 R.  767. 

A  memorandum  reading  "I  aeree  to  seU,** 
signed  by  vendor,  descrn>ing  £e  land,  ez« 
pressing  the  consideration  and  the  time  of 
payment  and  of  giving  posseesion,  iinporta 
an  agreement  of  Mle,  ana  not  a  mere  offer  to 
selU  and  is  sufficient  as  against  the  vendor, 
under  the  statute  of  frauds.  Ives  v.  Hanrd, 
67  D.  600. 

A  contract  ia  not  invalid  because  of  the 
omission  of  the  word  "  dollars,"  in  an  offer  to 
sell  "forty  acres  of  land  for  ten  per  acre,** 
which  was  accepted,  the  purchaser  agreeins 
to  pav  "  what  vou  ask, —  four  hundrod  dof 
lan,*— there  being  no  possibility  of  doubt 
as  to  its  meaning.  Ilonhwestem  I.  Co*  v. 
Meade,  94  D.  667. 

The  acceptance  of  an  offer  to  sell  land. 
But  fixing  a  different  place  for  the  delivery 
of  the  deed  and  payment  of  the  money  than 
the  residence  of  the  reepective  parties  or  the 
place  named  in  the  offer,  is  not  an  uncondi- 
tional acceptance  so  as  to  bind  the  seller. 
lb. 

A  contracted  with  B  for  the  sale  of  a  lot 
of  land,  the  only  written  evidence  of  the 
contract  being  several  receipts,  sisned  by  A 
and  his  agent,  acknowledging  the  receipt 
of  certain  sums  of  money  from  B  '*  in  part 
payment  for  a  house  and  lot,"  without  de- 
scribing the  premises,  or  fumishius  any  datm 
for  ascertaining  their  locality.  Held,  that 
said  writings  were  insufficient  to  take  the 
case  out  of  the  statute  of  frauds,  and  that 
part  performance  of  the  agreement  was  also 
insufficient.  McOuire  v.  Stevens,  2  R.  649. 
A  mere  receipt  for  money  on  account  of  a 
purchase  of  land,  and  a  letter  from  the 
purchaser,  referring  only  generally  to  an  ex- 
isting contract,  do  not  constitute  a  valid 
contract  within  the  statute  of  frauds.  Smith 
V.  Janes,  42  R.  72. 

8.  Sufficiency  of  the  memorandum. 
—  1.  What  ia  sufficient.  —  Where  a  etatute  of 
frauds  provided  that  "no  person  shall  be 
charged  on  any  promise,  etc.,  unless  the 
agreement  on  which  such  action  shall  be 
brought^  or  some  note  or  memorandum 
thereof  shall  be  in  writing,"  —  held,  that 
an  agreement  relating  to  the  sale  of  lands 
must  have  the  considwation  for  the  promise, 
as  well  aa  the  promise  itself,  in  writings 
Sears  v.  Brink,  3  U  476. 
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Woir  ladmx,  to  Kotos 

On  the  aale  of  Und  the  following  reeeipt 
WM  held  saffioient  aa  a  memorandam  within 
the  statute  of  franda:  "Received  of  C. 
twenty  dollars,  being  on  account  of  a  plan- 
tation on  the  GypreaSft  sold  to  him  this  day, 
lor  two  thousand  two  hundred  dollars,  pay- 
able in  different  installments,  as  per  agree- 
ment.''   Cotadt  T.  Daooudrea,  10  D.  681. 

A  deed  ezeented  by  defendant  is  a  suffi- 
cient memofandum  under  the  statute  of 
frauds,  though  not  delivered,  to  support  a 
decree  for  s^cific  performance  of  a  contract 
to  exchange  lands.  PaniU  ▼.  IlcKmiey,  68 
D.  212. 

The  memorandum  need  not  set  forth  the 
whole  contract^  but  the  substance  only,  to 
satisfy  the  stotato  of  frauds;  and  where,  in 
a  oontract  for  the  sale  of  land,  there  was  a 
stipulation  that  the  purchaser  was  to  pay 
oertain  annuities  charged  thereon,  the  omis- 
sion of  such  stipulation  from  the  memo- 
randum si((ned  by  the  vendor,  where  the 
porohaser  m  his  bill  admits  it  and  avers  his 
readiness  to  pay  the  annuities,  is  no  bar  to 
Bpeoifio  performanoe.    Ivea  v.  Hazard,  67  D. 

The  memorandum  need  not  show  a  oon- 
sideration  already  paid,  to  be  good  under  the 
statoto  of  frauds.    lb. 

The  memorandum  required  by  the  statoto 
of  frauds  to  maintain  an  action  on  the  oon- 
tract for  the  sale  of  any  interest  in  Umd 
must  clearly  show,  either  by  itself  or  taken 
in  couDection  with  some  other  writing,  oon- 
tomporaneons  with  or  referred  to  m  the 
memorandum,  what  that  interest  is.  Far- 
tsisff  V.  iTotAcr,  87  D.  641. 

A  memorandum  required  by  the  stotnto  of 
frauds  may  be  interpreted  by  resort  to  oral 
evidence.  The  court  may  ascertain  by  such 
evidenoe  the  relations  of  the  parties  to  sny 
property  which  will  satisfy  the  terms  of  the 
Baemorandum,  but  the  writing,  whether  con- 
sisting of  one  paper  or  severa^^must  describe 
•r  identify  the  subject  of  the  contract.    lb. 

The  requirement  of  the  statoto  of  frauds 
of  a  written  memorial  of  a  oontract  for  nde 
of  land  ii  satisfied  by  a  receipt  for  money 
"  for  land  "  shown  to  be  the  land  in  contest^ 
strengthened  by  the  admissions  of  the  per- 
sonal representatives  of  the  party  to  be 
eharged  as  to  his  liability  and  duty.  Miliar 
V.  AtUk,  92  D.  495. 

A  memorandum  desoribes  property  with 
sufficient  certainty  to  satisfy  the  stototo  of 
frauds,  and  to  enshle  the  contract  to  be  spe- 
cifically performed,  where  it  is  of  ''a  house 
and  lot  of  land  situated  on  Amity  8treet» 
Lvnn,  Mass.";  and  parol  evidence  \b  admis- 
sible to  apply  the  description  to  a  house  and 
lot  on  sncn  street,  owned  by  the  vendor  at 
the  time  the  memorandum  was  signed. 
Hurley  v.  Brown,  96  D.  671. 

Neither  party  can  contend  that  there  is  no 
memorandum  in  writing  signed  by  the  party 
to  be  ofaarged  when  a  written  instnunent 
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existe  which  is  evidence  of  a  contract  for  a 
mutual  exchange  of  lands  ta  pnjesenU,  and 
though  not  enforceable  in  itself  unaided  by 
extraneous  evidence  for  want  of  certainty  in 
specifying  what  lands  were  exchanged  by 
the  parties,  ii  made  certain  by  the  subse- 
quent acte  of  the  parties  in  taking  posses- 
sion and  consummating  the  exchange.  The 
vendee  in  possession  cannot  set  up  such  de- 
fense, more  especially  when  the  vendor  is 
able  and  willing  to  ocmvey.  Overslreef  t. 
Rkt.  96  D.  279. 

In  a  written  oontimct  to  convey  real  estete, 
the  words  *'a  house  on  Church  Street"  are 
a  sufficient  description  of  the  estete  to  sat- 
isfy the  requiremente  of  the  stetato  of 
frauds;  and  the  house  may  be  identified  by 
parol  evidence.    Mead  v.  Parker,  15  R.  1  lOi 

A  defendant  executed  to  plaintiff  a  nego- 
tiable instrument,  whidi  steted  that  tibe  oon- 
sideration  was  land  sold  him  by  plaintiff. 
In  a  suit  upon  that  instrument,  —  hdd,  1. 
That  the  suit  was  on  the  note,  and  not  on  tho 
contract  of  sale  of  the  land;  2.  That,  as  n 
memorandum  of  the  sale^  it  did  not  need  to 
be  signed  by  the  vendor;  3.  That  it  was  en- 
forceable as  a  note,  although  it  miffht  not  bo 
a  sufficient  memorandum  under  the  stetoto 
of  frauds.  Cfruid^ld  r.  Danathon,  SO  E. 
112. 

A  draft  for  the  purchase-money  of  lands, 
drawn  bv  an  agent  without  disclosing  his 

Srincipal  s  name,  is  a  sufficient  memoran- 
um  under  the  stetote  of  frauds.    Nmnea  t. 
North  State  Mining  Co.,  47  R.  529. 

2.  WhaAisnot,  —  Where  deeds  were  drawn, 
and  the  vendor  took  them  home  and  wrote 
to  the  vendee  that  the  deeds  were  ready, 
and  requested  her  to  attend  and  settle  the 
business,  but  he  died  before  the  parties  met, 
—  hM,  not  to  be  such  an  agreement  in 
writing  as  will  toke  the  esse  out  of  the  stet- 
ute  of  frauds,  aa  the  letter  did  not  distinctly 
set  forth  the  terms  of  the  agreement,  or 
refer  to  a  written  instrument  in  which  they 
are  set  forth,  and  that  the  party  accepted 
such  terms.    Oivent  v.  OalAer,  2  D.  686. 

A  written  memorandum  of  an  agreement 
for  the  sale  of  lands  is  not  sufficient,  within 
the  meaning  of  the  stetute  of  frauds,  unless 
it  discloses  the  terms  of  the  oontract  and 
the  parties  thereto  8heHmrm  v.  Shaiw,  9 
D.  47. 

A  memonndum  of  a  contract  for  sale  ol  an 
interest  in  lands  whieh  consisted  merely  of 
an  invoice  commencing  with  the  words,  '*  In- 
voice of  articles  purchased  by  S.  Pipkin 
and  R.  Oliver  of  wm.  R.  James,  this  twenty- 
ninth  August*  1836,"  and  after  specifying 
numerous  articles,  concluding  with  the  words, 
"One  ice-houM  and  lot,  $140,**  is  not  a  suffi- 
cient memorandum,  wiUiin  the  stetote  of 
frauds,  to  bind  the  purchaser  in  respeet  to 
the  real  property,  and  he  may  recover  Hm 
purohase-money  paid  thereon.  PMim  t. 
JamM,  84  D.  66ft. 
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A  deed  of  land  signed  by  a  vendor,  and 
kept  in  hie  posseasion  without  delivery  to 
the  vendee,  is  not  a  sufiBcient  memorandum 
of  the  contract  to  satisfy  the  statnte  of 
frauds.    Johnaom  v.  Brook,  66  D.  647. 

Where  a  husband  and  wife  agree  to  con- 
vey their  interest  in  a  tract  of  land,  a  deed 
thereof  ezeeuted  by  the  husband  alone  is  not 
a  complete  memorandum  of  the  contract, 
and  is  insufficient  under  the  statute  oi  frauds. 
lb. 

A  memorandum  In  writins  agreeing  to 

g've  a  certain  sum  "for  the  whole  property, 
om  cellar  to  top,  including  lease,  press, 
boiler  and  engine,  type^  fixtures,  fttmitnre," 
etc,  and  to  pay  a  certain  sum  quarterlv 
untfl  the  principal  and  interest  are  paid, 
and  *'in  audition  pav  over  the  $1,215  to  be 
received  from  P.,  and  the  nrocteds  and  good* 
will  of  the  Times,  all  of  wnioh  sums  shall  be 
deducted  from  "  the  gross  sum  to  be  paid,  is 
not  sufficient  to  take  the  contract  out  of 
the  statute  of  frauds.  FarweU  v.  Mather,  87 
D.  641. 

No  action  npon  such  a  contract  can  be 
supported  ^  the  addition  of  oral  proof  that 
the  memorandum  was  intended  to  ai^pl^  to 
an  unexpired  lease  of  a  certain  Inuldmff, 
subject  to  a  certain  ground-rent,  in  which 
building  the  press  and  other  articles  were 
situated  and  the  Times  newspaper  was 
printed;  that  P.  had  sgreed  and  bargained 
with  the  vendor,  in  consideration  of  $1,216, 
for  a  release  and  conveyance  of  a  small  por- 
tion of  the  land  included  in  said  lease;  and 
that  there  was  no  other  building  anywhere 
owned  or  held  by  the  vendor  under  a  lease 
to  which  the  description  would  apply.     Pf. 

Telegrams  sisrnea  by  the  vendee  of  real 
•state  are  insufficient  to  constitute  a  memo- 
randum  under  statute  of  frauds,  where  they 
do  not  describe,  mention,  or  refer  to  the  sub- 
ject-matter of  tiie  oontraot  otherwise  than  by 
showing  the  terms  of  part  pavment,  and 
directing  tiie  agents  of  the  vendor  to  draw 
np  a  contract  accordingly.  Hcaard  v.  Day, 
02  D.  790. 

A  letter  written  by  an  owner  of  real  estate 
to  his  agent,  and  received  by  him,  statins 
that  he  would  sell  a  certain  portion  thereof 
at  a  certain  price,  is  not  an  agreement  under 
the  statute  of  frauds,  although  the  agent 
oommunicates  its  contents  to  a  proposed  pur- 
chaser, who  orally  agrees  to  purchase  upon 
the  specified  terms.    Sied  v.  F{fe,  30  R.  388. 

9.  What  performaxioe  or  payment 
take  the  case  out  of  the  operation 
of  the  statute.  —  Payment  of  a  substantial 
part  of  the  purchase-money  in  the  execution 
of  a  parol  sgreement  for  the  sale  of  liwds  is 
•udb  a  part  performance  as  will  take  the  case 
out  of  the  statute  of  frauds,  and  will  warrant 
a  specific  performance.  Tcwnaend  v.  /TotM- 
Um,  27  D.  732.  But  such  payment  must  be 
dearly  made  in  execution  of  the  contract. 
HmuUm  V.  TowMeni,  12  D.  100. 
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Part  performance  may  be  proved,  gener- 
ally, by  parol;  but  the  payment  of  money 
bemg  an  equivocal  act,  the  fact  that  it  was 
paid  in  execution  of  the  contract  must  either 
be  admitted  or  proved  by  writing.    lb. 

The  terms  of  the  contract  may  be  proved 
by  parol,  the  fact  of  a  part  performance 
havmg  been  first  established.    A 

A  promise  to  pay  for  land  actually  oon« 
veyea  need  not  be  in  writing.  Whititeek  v. 
WhUbeek,  18  D.  603. 

Suit  may  be  brought  on  a  parol  contract 
for  the  sale  of  lands,  after  the  same  has  been 
fully  executed,  and  nothing  remains  to  be 
done  except  to  pay  over  the  purchase  price. 
LmacoU  v.  MelnUre,  33  D.  602. 

A  contract  relating  to  lands  partly  exe- 
cuted by  one  of  the  parties  may  be  proved 
by  parol,  and  specific  performance  decreed, 
in  order  that  one  side  may  not  take  advantage 
of  the  other.  Tcwntend  v.  HouaUm,  27  &• 
732. 

The  court  must  be  able  to  asoertain  the 
terms  of  an  agreement  partly  performed, 
in  order  to  warrant  a  specific  performance. 
lb. 

Equi^  deoides  upon  equitable  grounds  in 
contradiction  to  the  positive  enactments  of 
the  statute  of  frauds,  and  in  case  of  part  pei^ 
f  ormanoe  will  admit  parol  testimony  to  prove 
a  PJ^rol  oontraot  relative  to  land.    lb. 

The  act  relied  npon  as  a  part  performance 
should  be  such  as  would  not  have  been  done 
independent  of  some  agreement  or  contnuel 
relative  to  land.    lb. 

The  act  must,  to  a  certain  extent,  be  a 
joint  act,  or  such  as  dearly  indicates  a 
mutual  assent     lb. 

The  distinguishing  prindple  is,  that  the 
part  performance  must  oe  something  done  in 
the  execution  of  the  aareement,  and  not  as 
preparatory  or  as  an  inducement.    lb. 

The  receipt  of  the  purchase-money  by  the 
vendor,  proved  by  writing,  is  a  part  execu- 
tion of  a  contract  fmt  the  mIc  of  land.    lb. 

If  upon  a  pard  sale  of  land  a  note  for  the 
price  be  ^iven,  and  before  the  note  is  paid, 
or  an  action  broneht,  a  conveyance  be  made 
and  executed,  the  purchaser  cannot  rely 
upon  the  want  of  a  writing  evidencing  the 
original  sale,  to  defeat  an  action  upon  tha 
note.    EdeUn  v.  ChrhMm,  38  D.  177. 

A  parol  contract  for  the  sale  of  lands  of 
which  possesdon  is  to  be  given  before  pay- 
ment made,  and  the  possession  is  thereafter 
accordingly  given  to  the  vendee,  is  saffi- 
dently  executed  thereby  to  estop  the  venilee 
from  setting  up  a  failure  of  consideration  te 
an  action  upon  a  note  given  for  the  price.  7&. 

A  part  performance  of  a  verbal  contract 
for  sale  of  umd  takes  the  contract  or  sale  out 
of  the  statute  of  frauds.  JUaddox  v.  Rowe, 
68  D.  635;  and  warrants  specific  enforcement 
where  there  has  been  delivery  with  acts  of 
ownership  on  both  ndes.  ParriU  ▼.  MeKkh 
ley,  68  D.  212. 
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Thongh  the  fourth  section  of  the  statute 
•f  frauds  of  Enffland,  npoa  which  tiie  doctrine 
«f  the  effect  of  part  performance  of  a  parol 
contract  for  the  sale  of  lands  is  fonndM,  is 
omitted  from  the  statute  as  enacted  in  the 
state  of  Penn^lTania,  yet  that  dootarine  as 
declared  by  the  courts  of  chancery  in  Eng- 
land is  recognised  as  a  part  of  the  law  of  that 
tUte.     P^  y.  Oood,  3t  D.  534. 

10.  Wnat  will  not  do  M.— Part  per- 
formance of  a  parol  contract  for  sale  of  land 
does  not  take  it  out  of  the  statute  of  frauds. 
Box  r.  Stanford,  61  D.  142;  nor  entitle  either 
party  to  sustain  an  action  at  law  for  dam- 
ages suffered  from  non-performance  of  the 
residue.    licrton  y.  Freitm,  32  D.  128. 

Payment  of  purchase-money  is  not  alone 
an£Bcient  to  toke  a  parol  contract  for  the 
sale  of  land  out  of  tne  statute  of  frauds. 
Bangwerv,  Fry,  66  D.  678.  There  must  also 
be  a  distinct  and  notorious  transmission  of 
the  possession  from  one  party  to  the  otiier. 
if yerf  y.  Byerly,  84  D.  497. 

Payment  of  a  part  or  the  whole  of  the  pur- 
chase price  is  insufficient  to  take  a  contract 
out  of  the  statute  of  frauds,  if  Oen  y.  Booker, 
19  D.  33;  JohtuUm  r.  Qlancy,  28  D.  46; 
Bkmehard  y.  McDoMffoi,  70  D.  468;  Pmnock 
y.  Clomgh,  42  D.  621;  Baidwm  y.  PeUmer,  61 
D.  743;  Poland  y.  O'Connor,  93  D.  827. 

A  refusal  by  a  yendor  to  execute  a  parol 
agreement  of  sale  of  real  estate  is  not  a  fraud 
taking  the  case  out  of  the  statute  of  frauds, 
where  the  purchaser  has  paid  no  portion  of 
the  purchase-money^  made  no  lasting  and 
yaluable  improyements,  and  has  not  bmn  let 
into  possession.  Boma  v.  Bowe,  83  D.  184. 

Plaintiff  and  defendant  made  an  oral  con- 
tract for  the  sale  of  property  by  the  plaintiff 
to  tiie  defendant^  and  each  depoaited  a  sum 
ol  mone^^  with  a  third  par^,  to  be  paid  by 
him  to  either,  in  case  the  ouier  should  fail  to 
falfill  his  part  of  the  contract.  Held,  that 
the  deposit  was  not  an  ''earnest**  within 
the  statute  of  frauds.  Howe  y.  ffaiftDard,  11 
R.806. 

The  person  contracting  to  purchase,  hay- 
fay  depoaited  part  of  the  purchase-money 
with  her  affcnt  to  pay  the  yendor  as  soon  as 
he  executed  the  deed,  and  the  agent  inform- 
ing the  yendOT  of  it,  is  not  such  a  perform- 
ance as  takes  the  case  out  of  the  statute;  nor 
does  the  pnrchsser  taking  possession  of  the 
land,  witnout  any  known  permission  of  the 
yendor,  make  such  a  part  performance.  Ow- 
eiw  y.  Colder,  2  D.  686. 

On  a  parol  contract  for  the  sale  of  lands,  the 
fact  that  it  formed  a  part  of  the  agreement 
itself,  that  it  should  be  reduced  to  writing; 
and  that  the  defendant  fraudulently  eyaded 
this  part  of  the  contract,  is  not  sufficient  to 
take  the  case  out  of  the  statute  of  frauds. 
Box  y.  Stanford,  61  D.  142. 

The  doctrine  of  part  performance  is  not  to 
be  extended  to  new  cases  which  do  not  come 
sUarly  within  the  rules  and  precedents  al- 
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ready  established.  The  statute  of  frauds 
should  not  be  further  encroached  upon. 
Oangwer  y.  Fry,  66  D.  678. 

Pirt  performance  of  a  parol  contract  is  al- 
lowed by  a  court  of  equity  to  dispense  with 
the  rsaiurementB  of  the  statute  of  frauds, 
upon  tne  principle  of  preyenting  a  fraud.  A 
court  ol  law  has  no  such  diroensing  power. 
Baidwim  y.  Palmer,  61  D.  74& 

It  is  not  eyeiy  possible  act  of  a  yendee^ 
done  with  reference  to  a  pand  contract  for 
sale  of  land,  that  will  remoye  it  from  the 
statute  of  frauds,  but  only  those  to  which  he 
has  been  induced  by  positiye  action  or  per- 
mission of  the  yendor;  or  at  most  by  those 
results  that  naturally  flow  from  the  agree- 
ment.   Poland  y.  O'Connor,  93  D.  327. 

The  purchase  of  a  building  by  a  yendee  in 
apard  contract  for  sale  of  limd,  with  a  yiew 
to  placing  it  on  the  premises,  will  not  take 
the  contract  oat  of  the  statute  of  frauds. 
lb. 

11.  Effect  ofpnrchaaer's  goinff  into 
poaseasion.  —  Trie  court  must  determine 
what  acts  constitute  possession  so  as  to  de- 
feat an  action  of  trespass,  or  make  out  a 
contract  for  the  sale  of  the  land,  so  as  to 
take  the  esse  out  of  the  statute  of  fraud% 
and  it  is  error  to  leaye  those  questions  to  the 
jury.    Baring  y.  Peirce,  40  D.  634. 

A  parol  agreement  b^  one  person,  to  pur- 
chase land  and  conyey  it  to  another  when* 
ever  adyances  are  repaid,  is  yoid  under  the 
statute  of  frauds;  and  an  entry  by  the  latter 
upon  the  land  before  it  is  purchased  by  the 
former  is  not  such  possession,  under  and  in 
part  execution  of  the  contract^  as  will  take 
it  out  of  the  statute.  Myer§  y.  Byer^ft  84 
D.  497;  Johnmm  y.  Banmm,  41  D.  64;  bat 
possession  is  an  indispensable  aocompaiii- 
ment  of  eyery  parol  contract  that  hopes  for 
specific  performance.  WorkmoM  y.  Gtttkrie, 
72  D.  664. 

It  is  no  part  performance  of  a  yerbal  agree 
ment  tor  tne  sale  of  land,  where  yendee  takes 
possession  and  erects  a  building,  but  without 
direction,  knowledge,  or  consent  of  the  yen- 
dor. ffoen  y.  Simmons,  62  D.  291;  Jokmhm 
y.  Olaney,  28  D.  46. 

Temporary  erections,  or  suryeying  land, 
or  repeated  acts  of  ownerships  such  as  cut- 
ting timber,  do  not  constitute  such  a  posses- 
sion as  will  take  a  parol  contract  for  tne  sals 
of  lands  out  of  the  statute  of  frauds,  though 
such  acts  constitute  the  only  possession  usn- 
ally  taken  of  uncultivated  timber-land. 
Oangwer  y.  Fry,  65  D.  678.  8.  P.,  Bofimg 
y.  Pebrof,  40  D.  634. 

Possession  taken  by  a  purbhaser  under  an 
agreement  fw  sale  of  lands,  at  a  time  when 
the  seller  had  no  control  oyer  them,  is  not 
such  part  performance  of  the  agreement  as 
will  take  it  oat  of  the  operation  of  the  stat- 
ute of  frauds;  and  neither  is  the  building  of 
a  mill  on  other  lands  of  the  parchaser,  where 
the  agreement  mersly  proyides  that  if  the 
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nffl  Ib  bniltfe  the  prioe  of  «Im  lands  wOl  be 
leas.    Odorn  ▼.  Ptdfpt,  48  D.  188. 

Remainuig  in  poMaasion  by  a  tenant  ii  not 
a  snffioient  part  performanoe.  Jcktuion  v. 
Qlaneif^  28  D.  45;  nnlew  it  it  shown  that 
when  the  contract  was  made  it  was  specially 
agreed  that  thencefcrth  the  tenant  should 
eease  and  the  possession  should  be  deemed 
to  be  vnder  the  contract.  Blanchardr, 
Mclkmgaif  70  D,  468;  Tkompmm  t.  Thomp- 
som  68D..638. 

II  a  porchaser  by  parol  takes  possession 
vndsr  his  contract^  and  afterwaros  attorns 
to  the  render  as  landlord,  or  fixes  npon  him- 
self auy  other  oharaoter  than  that  with 
whidi  he  entered,  he  lets  go  his  equities,  and 
lib  possession  is  referred  to  his  new  agree 
■lent     Rankin  ▼.  Shnprnm,  67  D.  668. 

Hie  mere  fact  that  the  pUintifl^  after  the 
waking  of  the  contract  and  until  the  com- 
nencenkent  of  the  action,  continued  to  re- 
tide  upon  the  land,  and  to  improve  and 
enltivate  the  same,  is  not  a  part  perform- 
ance.    Wentworihv.  WentuwrA^  721).  97. 

Acts  of  possession  done  after  a  vendor  has 
disavowed  a  parol  contract  for  sale  of  land, 
made  by  an  unauthorised  affcnt,  are  without 
warrant,  and  will  not  take  we  contract  out  of 
the  statute  of  frauds.  Pokmd  v.  COomior, 
98  D.  827. 

Possession  takins  a  parol  contract  for  the 
sale  of  land  out  of  the  statute  of  frauds  is 
not  shown  by  proof  that  the  vendee  used  the 
lot  which  adjomed  his  warehouse  for  storing 
lumber  and  wagons.    Ih, 

A  contract  held  to  be  merely  executory, 
wh^re  a  father,  who  owned  a  timet  of  unim- 
proved land,  said  to  his  son  that  he  would 
|pve  him  one  half  of  the  land,  not  desi^at- 
mg  which,  if  he  wonld  remain  with  him  a 
year,  although  the  promise,  in  nearly  the 
Mme  terms,  was  afterwards  repeated,  design 
anting  the  north  half,  and  although  the  son 
assented  and  remained  with  his  father,  and 
some  marks  were  made  to  indicate  the 
tine,  and  some  improvements  were  made; 
and  the  whole  tract  will  pass  at  a  sheriff's 
sale  under  a  judgment  entered  against  the 
father  prior  to  a  conveyance  of  the  land  from 
the  father  to  the  son.     WiUqf  v.  Dap,  88  D. 
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A  parol  ocntract  for  the  sale  of  land  hr  an 
agent  of  the  owner,  and  his  admission  of  the 
purchaser  into  possssaion,  are  nnanthoriaed, 
and  do  not  take  the  ease  out  of  the  statute 
of  frauds,  nor  furnish  a  defense  to  an  action 
of  trespass  by  the  owner,  where  the  agent  is 
acting  under  a  special  authority  requiring 
him  to  enter  into  written  contracts  for  the 
sale  of  the  land.  Baring  v.  Petrce^  40  D. 
584. 

A  vendee  under  an  alle^psd  parol  contract 
in  possession  for  a  long  time  is  not  held  to 
proof  so  rigid  as  under  a  recent  sale.  Wil» 
Up  V.  Doy,  88  D.  662. 

Aparol  sals  of  land,  aeoompaaied  by 


sion,  passed  a  title  as  valid  and  l^al  as  a 
written  conveyauce  in  Texas  before  the 
adoption  of  the  principles  of  the  statute  of 
frauds.    Srigeoe  v.  Bronaug\  46  D.  108. 

Possession  delivered  in  pursuance  of  a  parol 
agreement  is  such  a  degree  of  performanoe  as 
to  take  the  contract  out  of  statute  of  frauds. 
Rvan  V.  Dca^  90  D.  696.  But  a  continuance 
of  possession  by  one  purchasing  while  in 
possession  will  not  do  so,  it  seems;  but  the 
purchaser  cannot  be  turned  out  until  the 
mirchase-monev  is  repaid.  Tkompmm  v» 
Tkompion,  68  D.  688. 

Entering  into  possession  by  the  vendee, 
with  the  consent  of  the  vendor,  is  a  part 
performance  which  will  entitle  the  vendee 
to  prove  the  terms  of  the  contract  by  paroL 
Townsend  v.  Houaitm,  27  D.  732. 

To  take  a  parol  contract  for  the  sale  of 
land  out  of  the  statute  of  frauds,  there  must 
be  unequivocal  and  satisfactory  evidence  of 
possession  given  and  entered  upon,  or  of 
acts  clear,  certain,  and  definite  in  their  ob- 
ject, Mid  having  reference  to  the  contract. 
Pokmd  V.  O'Coftnar,  93  D.  327;  WejUtoorth  v. 
Weniwarth,  72  D.  97;  Gangwer  v.  Fry,  66  D. 
67& 

Delivery  of  possession  by  a  vendor  to  his 
vendee  and  continuation  thereof  by  the  lat- 
ter, together  with  the  payment  of  a  consid- 
erable part  of  the  purchase-money,  will  take 
a  parol  agreement  for  the  sale  of  land  out  of 
the  statute  of  frauds,  provided  the  posses* 
sion  be  taken  and  contmued  under  the  con- 
tract.   Bkamdnard  v.  MeDaugai,  70  D.  468. 

19.  Mid  making  improyementa. 

—  The  statute  of  frauds  is  not  a  good  de- 
fense where  tiie  party  relyinff  on  it  has  been 
guilty  of  fraud  in  permitang  another  to 
make  improvements  on  lands  without  ob- 
jection.    Town  V.  Needhamt  24  D.  246. 

The  plaintiff^  owning  a  pieoe  of  wild  land, 
told  the  defendants  that  the  premises  should 
be  theirs  as  long  as  they  lived,  and  put 
them  in  possession  of  the  same.  The 
defendants  occupied  the  premises  for  a  num- 
ber of  years,  and  maide  extensive  im- 
provements upon  them.  Held,  that  the 
expenditures  made  upon  permanent  im- 
provements constituted,  in  equity,  a  con- 
sideration for  the  promise  of  the  plaintiff, 
and  that  the  performance  oi  the  promise^ 
although  by  parol,  could  be  enforced  in 
equitv,  and  that  an  action  of  ejectment 
would  not  lie  against  defendants  in  posses- 
sion. Freeman  v.  Freeman,  8  R.  667.  8.  P., 
Kurti  V.  HU>ner,  8  R.  666;  Hardettp  v. 
Rkhardmm,  22  R.  67;  JohnMton  v.  Qlanep,  28 
D.46. 

The  provision  of  the  statute  of  frauds 
ooncemmg  contracts  not  to  be  performed 
within  a  vear  does  not  arply  to  contracts 
for  the  sue  of  lands:  and  therefore  where 
one  entered  and  made  improvements  on  land 
under  an  oral  ajgreement  to  pay  for  it  and 
to  receive  a  deed  la  two  yeai%  — kM,  that 
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a  sait  for  specific  performance  would  lie. 
Fall  T.  Hatebregg,  15  R.  278. 

A  entered  on  land  belonging  to  B,  and 
without  his  knowledge  or  permission  cleared 
it  and  made  certain  improvements.  B  after- 
wards agreed  by  parol  with  A,  against  whom 
Im  had  brought,  an  action  of  ejectment  for 
possession,  tmtt  he  would  sell  the  land  to  A, 
or  pay  him  for  the  improvements.  It  was 
held  that  thoueh  the  promise  to  sell  the 
Und  was  clearly  void  by  the  statute  of 
irandi,  yet  the  promise  to  pay  for  the  im- 
provements was  not  within  the  statute. 
rrear  v.  ffardenberah,  4  D.  366. 

Parol  gift  of  land  is  not  so  far  executed 
by  reason  of  improvement!  as  to  take  the 
case  out  of  the  statute  of  frauds,  and  prevent 
a  rescission,  where  it  appears  that  the  donee 
has  been  in  possession  five  years,  but  has 
made  improvements  not  to  exceed  the  value 
of  one  year's  renti  and  those  not  of  per- 
Bianent  value.     Wadt  v.  Sorber,  90  D.  269. 

A  parol  contract  to  convey  land  is  not 
taken  out  of  the  statute  of  frauds  by  the 
fact  that  in  pursuance  of  it|  a  son  left  his 
trade  in  town  to  so  upon  a  farm,  cleared 
and  fenced  the  lan<^  erected  farm  buildings, 
planted  an  orchard,  and  the  like,  under  a 
promise  by  his  father  to  give  him  the  land 
u&  consideration  of  his  services,  and  his 
coming  to  live  thereon.  MeKowm  v.  iTe- 
DonaMt  82  D.  676. 

2.  IfUerpretatum,  and  SighU  ofihe  Partie$. 

13.  ThA  relation  and  respectlYe 
rights  and  interests  of  the  parties, 
generally.  —  He  who  Is  bound  to  do  the 
first  act  has  the  right  of  election.  Accord- 
ingly, where  •  party  bound  himself  to  con- 
vey four  hundred  acres  of  land  out  of  one  of 
two  tracts,  he  has  his  election  out  of  which 
tract  he  will  convey.  Fleming  v.  ffarnaont 
4  D.  691. 

Waste  after  a  contract  or  sale,  where  pos- 
session is  to  be  delivered  at  a  future  day, 
must  be  borne  by  the  vendor,  if  committed 
by  his  tenants.  In  such  a  case,  he  must 
tender  compensation  before  he  can  require 
the  vendee  to  perform  his  part  of  the  con- 
tract.    DurreU  v.  Simpwity  16  D.  116. 

A  parol  grant  of  a  branch  line  from  a 
principal  line  of  water-pipes  from  a  fountain 
creates  a  tenancy  at  will  only.  It  does  not 
disable  the  grantor  from  executing  a  prior 
contract  of  sale.     lb. 

Where  a  vendee  receiving  his  deed  is  un- 
able to  pay  the  bond  given  for  the  pur- 
ohase-money,  the  vendor,  knowing  this, 
may  make  a  new  agreement,  and  take  back 
a*l  or  part  of  the  land,  and  release  the  whole 
$f€  part  of  the  debt.  BcaAngUm  v.  Chrht^  21 
D.  432. 

Different  p»rts  of  a  bai^ain  for  the  sale  of 
land  take  effect  simultaneously,  or  in  such 
order  as  may  best  effectuate  the  intention  of 
the  parties,  whatever  may  be  the  order  in 


which  the  docaments  are  executed.  VTAes* 
hek  V.  Freeman,  23  D.  674. 

A  grantor  with  a  warranty  who  puts  a 
third  person  in  possession  is  presumed  to  act 
on  behalf  or  as  agent  of  his  grantee.  War» 
ner  v.  Page,  24  D.  607. 

A  contract  for  the  sale  of  land  is  in  Jieri 
while  it  remains  unexecuted  by  a  convey- 
ance, after  which  the  purchas^money  may 
not  be  detained  or  recovered  back  out  by 
force  of  a  covenant  or  fraud,  for  any  encum- 
brance or  defect  of  titie  whatever.  lAg^ 
V.  Shorb,  24  D.  334. 

No  principle  of  law  allows  one  man  ta 
substitate  himself  as  the  vendor,  in  a  con- 
tract for  the  sale  of  land,  in  place  of  another, 
against  the  will  of  the  vendee.  TViyiorv. 
Porter,  26  D.  166. 

A  policy  issued  to  •  vendor  of  property 
before  the  sale,  and  not  assigned  to  the  pur- 
chaser, protects  his  insurable  interest  to  the 
extent  of  the  unpaid  purchase-money,  but 
does  not  affect  the  purchaser's  liabili^  for 
such  unpaid  balance,  ^twi  F.  /m.  Co.  ▼. 
Tjfler,  30  D.  90. 

A  purchaser  of  land,  under  a  contract  of 
sale,  can  do  nothing  to  the  prejudice  of  his 
vendor's  rights  so  Tons  as  tiie  relation  con- 
tinues.    Meaiawt  v.  HopfoM,  33  D.  140. 

A  vendor's  riflht  to  immunity  from  aots 
to  his  prejudice  oy  a  nurohaser  in  possession 
does  not  depend  on  the  vendor's  having  titlo 
to  the  land  at  the  time  of  sale.    lb, 

A  vendor  of  real  estate  holds  the  legal 
title  as  security  for  the  payment  of  pur- 
chase-money, where  he  has  given  no  deed  to 
thepurohaser.    Cofiner  v.  Bank^^  62  D.  209. 

Where  a  vendor  of  real  estate  executes  a 
bond  to  make  title,  the  contract  will  be 
considered  in  a  oourt  of  equity  as  in  tfao 
nature  of  a  conveyance  to  the  purchaser, 
and  a  reconveyance  back  by  way  of  mort* 
gage.     76. 

Where  one  of  two  joint  owners  of  land, 
who  are  bound  by  contract  to  convey  it^ 
transfers  his  interest  to  his  oo-owner,  tfao 
latter  will  then  be  bound  to  convey  to  the 
party  entitled  to  demand  such  conveyanoo, 
even  though  such  party  be  his  f<vmer  oo- 
owner,  who  joined  with  him  in  the  contracts 
Ktrr  V.  Day,  63  D.  626. 

Where  tiie  grantor  of  land  gives  to  the 
grantee  the  right  to  out  luml^r  thereon, 
without  limitation  as  to  the  person  who 
may  do  it,  subject  to  a  lien  there<Mi  for  the 
payment  of  the  purchase-money  of  the  land, 
the  lumber  may  be  lawfully  removed  from 
the  land  by  persons  who  have  contracted 
with  the  grantee  for  ffettins  it  out,  and  the 
grantor  will  be  regarded  as  naving  fully  au- 
thorised such  contract  Sjxfford  v.  Trie,  64 
D.  621. 

Outstanding  titles  or  encumbrances  pnf«> 
chased  in  by  •  vendor  or  mortgagor  inure  to 
the  benefit  of  the  vendee.  £Suk  ▼.  Cooper, 
69  D.  27a 


VENDOR  AND  FURCHASEB^  I,  % 
Wmr  lBd«x  to  Kofe«  In  Amerlean  I>eel«l«iM  aod  Amerioaa  Reports* 


8841 


Tolame  I. 


In  an  agreement  or  contract  for  sale  of 
lands,  the  vendor  becomes  tmstee  of  the  land 
for  the  benefit  of  the  vendee,  and  the  trost 
thniaoqnired  by  the  vendee  arises  or  results 
by  the  implication  or  oonstmction  of  law. 
Maddox  v.  Bawe,  68  D.  636. 

Where  a  vendor  of  real  estate  surrenders 
the  possession  of  tiie  premises  to  the  vendee, 
or  where  the  vendee  is  in  possession  thereof 
at  the  time  of  sale^  and  ths  vendor  after- 
wards, withotat  the  vendee's  consent,  takes 
possession  of  tiie  same,  he  is  liable  to  the 
vendee  for  any  rents  received  by  him  during 
•nch  possession.   Shawhan  v.  Ltrngt  96  D.  164. 

14.  Interpreting  the  contract  as  re- 
spects the  covenants  contained  in  it.  * — 
By  an  agreement  under  seal,  the  defendant 
•covenanted  to  pay,  bv  a  certain  day,  a  stipu* 
lated  sum  for  a  lot  of  land,  and  the  nlaintiff 
therein  covenanted  that  he  would  then,  on 
the  ^fonnanoe  of  this  covenant,  ''execute 
to  hun.  his  heirs  and  assupu,  a  good  war- 
ran^  deed  of  convejjrance.  In  an  action  for 
a  breach  by  the  defendant,  —  keldf  that  the 
oovenants  were  dependent^  and  the  words 
"a  good  warranty  deed  of  conveyance  *'  re- 
ferred to  the  instrument,  and  not  to  the  title, 
and  a  i^ea  that  the  plaintiff  was  not  seised 
was  bad,  as  the  action  being  on  a  specialty, 
a  failure  of  consideration  was  no  defense. 
Parioer  v.  PamuU,  U  D.  268. 

A  vendor  who  sells  aad  oovenants  to  con- 
vey, without  warranty,  "all  his  right,  title, 
end  interest"  in  land,  is  bound  to  Siow  that 
he  has  some  rieht,  titie,  or  interest  that  he 
ean  convey.    Joknton  v.  Tool,  26  D.  102. 

Such  a  oovenant  implies  that  he  has  some 
rights  title,  or  interest  which  will  uess  bv  a 
conveyance  to  the  vendee,  and  if  he  Las 
none,  the  stipulation  on  his  part  is  a  nullity, 
and  the  contract  will  be  rescinded  at  the  in* 
etanoe  d  the  vendee.    lb, 

Sneh  vendor  need  not  show,  however,  that 
he  has  the  best  titles  nor  even  a  title  regu- 
larly derived  from  the  commonwealth,  to 
comply  with  such  affreementi  but  he  must 
show  that  he  had  at  least  some  right  to  the 
land.    lb. 

A  naked  posseesion  might  be  such  a  right 
as  would,  if  transferred  and  conveyed,  sat- 
isfy such  oovenant  on  the  vendor's  part.    lb, 

A  person  agreeing  to  convey  so  many  acres 
of  Und  out  of  a  larger  tract,  provided  that 
quantity  remains  unsold  and  tree  from  cer- 
tain cUums,  may  select  it  from  any  part  of 
such  larger  tract,  but  he  must  lay  it  off,  and 
show  tli^t  it  is  unsold  and  free  from  such 
claims.    lb. 

Where  a  covenantor  agrees  to  convey  to 
the  covenantee,  by  a  dav  certain,  one  of  sev- 
eral lots,  to  be  selected  by  the  covenantee,  if 
the  latter  fails  to  make  a  selection  by  that 
day,  the  right  to  do  so  passes  to  the  cove- 
nantor, and  he  may  tender  a  conveyance  of 

*  Encmmbrancea,  purchaser's  right  lo  deduct 
for,  see  note,  4»  D.  dro-tta. 


either  of  the  lots.  Beil  v.  Quarles,  26  D. 
280. 

A  sale  of  one  of  the  lots  mentioned  in  such 
covenant  by  the  covenantor  after  the  day 
fixed  for  the  covenantee  to  make  his  selec* 
tion  amounts  to  an  election  by  the  former 
that  the  latter  shall  not  have  the  lot  sold, 
and  a  subsequent  selection  of  that  lot  by  the 
covenantee  is  invalid.     lb. 

The  failure  of  the  covenantee  to  select  a 
lot  prior  to  the  day  that  the  covenantor  was 
bound  to  convey  will  not  defeat  his  right  to 
recover  damages,  if  the  latter  fails  to  tender 
him  a  deed  ofone  of  the  lots.    lb. 

The  measure  of  damages  in  such  aoticii 
would  be,  where  no  demand  is  made  on  the 
covenantor  to  oonvev  any  particular  lot,  the 
value  of  any  unsold  lot,  aad  interest  from 
the  commencement  of  the  action,    fb. 

In  aa  agreement  to  convey,  wdrds  thai 
par^  "shall  have  the  privilege  of  purchas- 
ing are  sulBcient  in  equity  to  entitle  him 
to  a  conveyance  of  all  the  estate  of  the  ven- 
dor at  the  time  of  the  contract,  although 
such  words  are  not  so  comprehensive  as  a 
positive  agreement  to  convey,  which  means,' 
when  not  qualified  by  words  or  circum- 
stances,  to  convey  the  fee.  Hawralt^  v. 
Wantn,  90  D.  613. 

In  a  contract  for  the  sale  of  land,  the  vea« 
dee  agreed  to  pay  the  purchase-money  in  ia- 
stallments,  and  the  vendor  to  deliver  tiie 
deed  upon  payment  of  the  last  installment. 
Heid,  that  the  covenants  were  independent^ 
and  tiiat  the  vendor  could  enforce  payment  of 
all  the  installments  without  first  tendering 
the  deed.  Bcwen  v.  Soti^,  2  R.  601.  But 
see,  contra,  by  the  same  courts  i2o6tiiioa  v, 
Hathom-,  2  R.  671. 

Where  the  vendee  of  land  oovenants  to 
pay  for  it  by  installments,  and  the  vendor 
oovenants  to  make  title  upon  the  payment  of 
the  last  installment^  the  oovenants  of  the 
vendee,  except  the  last  one,  are  independenti 
but  the  vendee's  covenant  to  pay  the  last  in* 
stiJlment,  and  of  the  vendor  to  make  titls^ 
are  dependent,  because  they  are  concurrent 
acts  of  the  parties  to  be  done  or  performed 
at  the  same  time;  and  to  entitle  either  the 
vendor  or  vendee  to  maintain  an  action 
against  the  other,  he  must  aver  and  prove 
performance,  or  tender  or  offer  of  perform- 
ance, of  his  part  of  the  agreement.  Bobiiuon 
V.  Harbour,  97  D.  601. 

15.  as  respects  the  description 

of  the  premises  to  be  conveyed.  —  He 
who  who  sells  property  on  a  description 
given  by  himself  is  bound  to  make  good  that 
description;  and  if  it  be  untrue  in  a  mate- 
rial point,  although  the  variance  be  occa- 
sioned by  a  mistake,  he  must  still  remain 
liable  for  that  variance.  McCall  v.  Davia^ 
94D.  92. 

In  a  written  contract  for  the  sale  ot  lan^l, 
the  premises  were  described  as  "the  ea^t  k 
of  N.  W.  i  sec.  27,  T.  38, 14  K  of  8d  P.  M.* 
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Th«  range  and  position  of  the  land  to  the 
baM  line  were  omitted.  Held,  that  thia 
deaoription  was  sufficient,  because  a  refer- 
ence to  the  ffovernment  land  surreys  would 
show  that  there  is  no  township  38  south  of 
the  base  line  aud  14  east  of  the  3d  P.  M., 
and  hence  it  must  be  north  of  the  base,  and 
in  14  east  of  said  meridian,  which  would 
locate  the  land  in  Cook  County.  WhUe  t. 
Hermann,  99  D.  543. 

A  contract  for  a  conveyance  of  lands  is 
good  and  binding,  if  their  description  is 
sufficient  to  enable  a  surveyor  to  locate 
them;  and  this  is  a  question  for  the  jury, 
to  bo  determined  from  the  evidence,  unless 
it  is  manifest  from  the  instrument  that  such 
lands  cannot  be  located,    lb, 

Hie  court  will  not  permit  a  contract  for 
the  conveyance  of  land  to  fail,  when,  from 
the  entire  instrument  and  the  general  acts 
of  the  government,  it  can  be  seen  what  was 
intends  by  the  parties.    lb. 

16.  How  xiar  the  purchAser  ia 
deemed  the  owner.  —  A  purchaser  of 
land,  under  a  verbal  agreement,  who  has 
paid  the  purchase-money  and  gone  into  pos- 
session, has  only  an  equitable  interest  in 
the  premises  before  conveyance.  Jackson  v. 
Jforse,  8  D.  306;  Chapman  v.  QlasuU^  48  D. 
4);  Monroe  v.  West,  79  D.  624. 

He  is  entitled  to  whatever  advantage  may 
thereafter  arise  to  it,  and  bound  to  sustain 
any  loss  that  may  befall  it.  Resd  v.  Lukens, 
84  D.  425;  JBrewer  v.  Herbert,  96  D.  682. 
Whi<A  equitable  interest  he  cannot  set  up 
as  a  bar  to  a  recoverv  in  ejectment,  althonsh 
he  is  in  the  actual  possession  under  the 
bond.  Niddee  v.  HaMis,  60  D.  154;  BriU 
T.  Sdlee,  85  D.  364.  But  when  he  has  com- 
pleted his  part  of  the  contract,  by  paying 
the  purchase-money,  and  receiving  written 
evidence  of  the  agreement  of  the  vendor  to 
convey  the  premises,  he  acquires  such  title 
as  may  be  asserted  in  a  court  of  equity 
against  the  holder  of  the  Icffal  title,  whether 
in  the  vendor  or  his  venaee,  with  notice. 
BHll  V.  StiUe^  85  D.  364;  Peterson  v.  Orr.  58 
D.  484. 

Title  in  equity  passes  from  the  date  of  a 
contract  of  sale  of  real  property,  though  be- 
fore ti^e  vendee  takes  possession,  and  before 
a  conveyance  or  pavment  of  any  part  of  the 
purchase-money.  Nor  does  the  insertion  of 
a  stipulation  in  the  contract,  to  deliver  at  a 
future  day,  have  any  effect  on  this  rale. 
The  whole  foundation  of  this  doctrine  of 
equity  is,  that  the  equitable  title  and  inter- 
est passes  by  the  contract  of  sale,  and  from 
the  time  of  its  execution;  and  it  contemplates 
delivery  M  possession  as  well  as  payment  of 
purchase-money,  and  a  conveyance  at  a  fu- 
tnreperiod.     Brewer  v.  Herbert,  96  D.  582. 

Where  the  language  of  a  contract  is,  that 
the  vendor  ''has  this  day  sold  to ^  the  ven- 
dee his  house  and  lot,  it  clearly  imports  a 
binding  contract,  then  executed  and  con- 


summated. By  such  terms,  the  title  in 
equity  passes  from  the  date  of  the  contract 
The  contract  is  not  for  a  sale  at  a  fatoie 
day.    lb, 

tn  equity,  the  vendee  Is  not  owner  ad* 
versely  to  lien  of  vendor,  but  is  treated  as  a 
trusteie  for  him,  until  tiie  payment  of  the 
purchase-money.  Waiton  y,  Hargroves,  97 
D.  429. 

A  vendor,  under  an  agreement  for  the  sale 
of  lands  which  are  in  the  possession  of  the 
vendee,  cannot  maintain  an  action  for  an  in- 
jury to  the  freehold,  committed  while  the 
vendee  is  in  possession.  Ives  v.  Cfress,  47  D. 
401. 

A  contract  for  the  purchase  of  land,  made 
bona  Jide  for  a  valuable  consideration,  vests 
the  equitable  interest  in  the  vendee  from  tiie 
time  of  the  execution  of  the  contract,  al- 
though the  money  is  not  then  paid.  A  judg- 
ment obtained  by  a  third  person  against  the 
vendor,  between  the  making  the  contract  and 
the  payment  of  the  money,  daring  which 
the  vendee  was  in  possession,  cannot  defeat 
the  e<}uitable  interest  thus  acquired,  nor  ia 
it  a  lien  on  the  land  affecting  the  right  of  the 
vendee.     Hampaon  v.  Edelen,  3  D.  530. 

17.  Purchaser's  right  to  possessioxi. 
—One  who  enters  upon  land  under  an  ex« 
ecutory  contract  to  purchase  cannot  be 
evicted  by  the  vendor,  unless  by  some  act  he 
makes  his  possession  tortious,  as  by  denying 
his  vendor  s  title,  or  by  refusiuff  to  surren- 
der possession  upon  sufficient  demand  and 
notice;  and  a  mere  failure  to  pay  the  pnx^ 
chase  price  will  not  be  sufficient  Harts  v« 
McCoy,  23  D.  407. 

The  right  of  possession  under  a  contract 
for  the  sale  of  land  remains  in  the  vendor 
until  full  payment  is  made  and  the  vendee 
has  complied  with  everything  required  to  en- 
title him  to  a  conveyance;  it  is  not  sufficient 
that  he  has  paid  part  of  the  pundiase  price 
and  executed  hu  notes  for  the  residue. 
Holmes  v.  Sehofield,  29  D.  364. 

One  who  enters  upon  land  under  a  con* 
tract  of  sale  is  but  a  tenant  at  will,  until  the 
execution  of  the  conveyance,  and  though  he 
may  have  paid  the  purchase-money,  his  ten- 
ancy may  be  determined  by  a  demand  for  the 
possession,  and  if  this  be  refused,  the  posses- 
sion may  be  recovered  in  an  action  of  eject- 
ment. Doe  V.  Brown,  41  D.  217.  Foley  v. 
WyHh,  79  D.  771. 

A  purchaser  under  a  contract  inoperative 
as  a  conveyance,  but  good  as  an  agreement 
to  convey,  who  has  paid  the  purchase-money 
and  entered  into  possession  of  the  premises, 
will  be  protected  by  a  court  of  equity  against 
subsequent  purchasers  with  notice.  DuUon 
V.  Warsehauer,  82  D.  765. 

18.  Bepreaentatioxis  and  warranties 
on  part  of  vendor. — 1.  In  general  —  A  ven- 
dor must  disclose  all  material  facts  of  which 
he  knows  vendee  to  be  ignorant.  Barnard 
V.  Duncan,  90  D.  416. 
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There  may  be  fraud  in  enppreMUig  and 
eoaoealing  material  facts,  as  well  as  in  direct 
misrepreeentation.  if  the  other  party  is  know* 
ingly  snibred  to  deal  under  a  delnsion.    /&. 

A  Tendor  is  not  responsible  in  damages  for 
every  nnanthoriied,  erroneont,  or  false  repre- 
sentation made  to  the  yendee,  althongh  it 
may  have  been  injurious;  the  representation 
must  have  been  false,  have  been  fraodnleatly 
made^  and  have  oooasioned  damages.  Ham.' 
maU  V.  Mmenon^  46  D.  698. 

The  owner  of  premises  mutt  be  supposed 
to  be  peenliarly  oognisaut  of  the  quantity  of 
land  nt  for  eutivation  in  a  tnot  which  ho 
undertakes  to  sell  or  lease.  And  a  stranger 
coming  to  bny  or  lease  has  both  a  natimd 
and  proper  right  to  look  to  him  f cr  such  in- 
formation anato  expect  the  tmth.  MUekill 
V.  ZhmMrnumt  61  D.  717. 

The  dootrine  of  implied  warranty  smlies 
only  to  articles  susceptible  of  a  standard 
oualityy  er  which  are  sold  by  samples,  and 
does  not  extend  to  lands  whi<m  have  no  stan- 
dard quality.    PoUard  v.  J^yman,  2  D.  64. 

2.  it  to  tilfe.— There  Is  a  distinotion  be- 
tween the  sale  of  goods  and  of  land  in  respoct 
of  a  warrant  of  title,  whieh  is  implied  in 
the  former,  but  not  in  the  latter,  ijormjf  ▼• 
Jadmum^  7  D.  61 L 

A  fraudulont  rspresentation  vdatbg  to 
the  title  to  land  renders  the  person  making 
it  responsible  the  same  as  if  made  in  regara 
to  something  ooUateraL  Cuher  ▼.  Amru^  22 
D.  686. 

What  is  done  in  good  faith,  In  a  oontraot 
for  a  sale  or  pnrohaseb  is  merged  in  the  pnr- 
ehaso  whea  consummated,  and  cannot  be 
overhauled;  but  if  representaticos  are  known 
to  be  false  when  made,  the  subsequent  con- 
summation  d  the  agreement  cannot  shield 
the  defendanti    A^ 

In  every  oontraot  for  the  sale  of  land, 
unless  cdrtrary  intenticn  is  expressed,  there 
is  an  implied  undertaking  on  tne  part  of  the 
vendor,  available  at  law  as  well  as  in  equity, 
whfle  the  eontract  remains  executory,  to 
mako  out  a  good  titles  clear  of  all  defects  and 
encumbrances.  Dmght  v.  Citffer,  64  D.  106. 
a  P.,  Herrod  v.  BhMmm,  94  D.  49;  OuOum 
V.  Branch  Bank,  87  D.  726. 

Oaveai  emptor  ia  the  nds  between  vendor 
and  vendee  of  realty.  CoUkr  t.  Ifartneaa, 
71  D.  216b  The  vendee  must  examine  the 
records  and  title  for  himself,  and  so  Isr  the 
rule  of  csMftf  emptor  may  be  said  to  npply  to 
him.  Bnt  misrepresentations  or  suppression 
of  material  facts  are  matters  collateral  to  the 
written  contract  or  deed,  and  may  be  in- 
quired into  on  the  ground  of  fraud.  Barnard 
V.  Duncan,  90  D.  416. 

Though  the  state  of  a  title  appear  from  the 
records,  a  misrepresentation  oy  the  vendor 
with  respect  thereto  will  not  be  the  less 
fraudulmt.  Farham  v.  Randolph,  86  D. 
iUS. 

Imperfeot  titles  are  subject  of  sale,  and  a 


contract  to  convey  one  of  them  implies  no 
warranty.  When  the  vendee  buys  simply  a 
title  or  claim  to  land,  be  does  so  at  his  own 
risk.    Herrod  v.  Blaeibtirn,  94  D.  49. 

19.  Dntj  of  ▼endor  to  convey  or 
tonder  deed.  —  The  vendor  must  prepare 
and  tender  a  deed  of  conveyance,  where  be 
covenants  to  give  a  title  to  the  purchaser  on 
the  payment  of  the  purchase- money.  Wal* 
ling  V.  KUmaard,  60  D.  216;  and  demand  the 
purchase-money  of  vendee^  before  he  can 
maintain  an  action  for  the  purchase  price^ 
upon  an  agreement  for  the  sale  and  purchase 
of  the  land,  where  the  stipulations  of  tiie 

Birties  are  dependenti  Hmith  v.  Henry,  44 
'.  640;  PmrherY.  Purmele,  11  D.  268. 

An  assignment  by  the  vendor  of  a  bond 
for  pnrchase-monqr»  on  which  the  action  is 
brought^  does  not  effect  his  duty  to  tender 
a  conveyance  and  demand  payment  of  tlie 
purchase-money  before  the  bringing  of  the 
action,  as  under  our  statute  the  assi|[nment 
of  a  writing  obligatory  doee  not  deprive  the 
defendant  of  any  defense  he  may  have  hid 
against  the  payee.  8mkh  v.  Henrw,  44  D. 
640;  WaUaee  v.  Shaffer,  87  D.  687. 

Where  a  vendor  of  land  agrees  to  convey 
legal  title  on  payment  of  a  certain  number 
of  installments  of  the  purchase-money,  and 
before  thoee  are  paid  other  installments  be- 
como  due,  he  may  retain  his  l^gal  title  as 
security  for  the  full  amount  due  when  the 
payment  is  made^  and  may  use  such  title  to 
compel  performanosb  nompaon  v.  Carpenter, 
46  D.  681. 

A  tender  of  the  vendor's  own  deed,  with- 
out procuring  his  wife's  relinquishment  d 
dower,  ia  not  a  satisfaction  of  nis  covenant 
to  make  the  vendee  "a  good  and  perfect 
deed."    Greenwood  v.  Ltgtm,  48  D.  77ow 

Wnen  no  time  is  specified  in  a  bona  to 
convey,  the  law  implies  that  the  oonveyanoe 
is  to  be  made  in  a  reasonable  time.  Cock  v. 
Teylor,  6  D.  660. 

If  no  day  be  specified  for  the  delivery  of 
the  deed  and  of  possession,  in  a  contract  for 
the  sale  of  land,  out  the  money  is  to  be  paid 
after  the  delivery  of  the  deed,  it  must  be 
understood  that  uie  deed  was  to  be  delivered 
and  possession  given  without  delay.  If, 
therefore,  on  account  of  a  misunderstanding 
of  the  parties  in  relation  to  the  terms  en 
sale^  this  is  not  done,  the  grantor  is  bound 
to  account  for  the  profits  of  the  land  after 
the  contract,  and  the  grantee  to  pay  interest 
on  the  money  from  the  time  it  would  have 
been  payable  had  the  deed  been  immediately 
delivered.     Hundley  v.  Lyons,  7  D.  685. 

Where  time  is  given  for  the  payment  of 
the  purchase- money,  on  the  sale  of  land,  the 
vendor  is  bound  to  deliver  a  deed  to  the 
vendee  at  any  time  of  demand  before  the 
expiration  of  the  credit.  Sveleth  v.  Seribner, 
28  D.  147. 

Where  time  is  not  made  the  essence  of  the 
contract  for  the  sale  of  real  estate,  the  bar- 
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gainor  will  be  hald  to  the  oontraot  and  oom- 
pelled  to  ooDTay,  tfaoagh  the  parohaae-money 
was  not  paid  or  tendered  at  the  exact  time 
fixed  in  the  contract  for  the  payment,  oro- 
Tided  that  c^^mpensation  ean  oe  made  him 
for  tiie  delay,  and  it  appean  to  be  eon- 
•dentioas  that  the  conveyanoe  shonld  be 
made.  Bnt  the  mle  ia  otherwise  where  par- 
ties have  made  the  ^vment  of  the  money  a 
material  and  eeecntial  part  of  the  oontraot^ 
ftad  miless  the  money  ia  paid  or  tendered  at 
tibe  ttipnlated  time^  the  obligation  of  the  bar- 
gainor to  convey  ii  at  an  end.  Hall  ▼•  Debh 
pUm^  68  D.  67. 

On  a  parol  oontraot  for  the  nle  cf  land, 
partly  performed  by  entry  into  poaaewion 
and  removal  of  a  store  therefrom,  if  the 
vendor  refoasa  to  give  a  deed  when  de- 
manded, he  cannot,  at  the  expiration  of  the 
term  for  credit^  offer  the  deed  and  demand 
the  pnrchase  money.  WvekA  ▼.  tfcrftncr,  28 
D.  147. 

A  tender  of  conveyanoe  It  vnneoeesary 
where  the  other  party  had  declared  his  nn- 
wilUngness  to  accept  itk  Lifndi  v.  Portk' 
OMuHe^  12  D.  496.  Bnt  if  the  land  ia  anbjeot 
to  encnmbranees  not  dedared  at  the  time  of 
the  aale^  the  vendor  most  satisfy  the  Jniy 
b^ond  a  donbt  that  he  eoold  and  wonld 
haver  removed  'them,  or  he  will  not  be  en- 
titled  to  damagea.  Uamjpkm  v.  BpeAmaght 
11  D.  704. 

Where  a  per^  shonld  deliver  a  deed  en  a 
day  certain,  and  at  the  day  waa  read  v  with 
tiie  deed,  mid  wonld  have  tendered  lt»  bnt 
for  the  evasion  of  the  other  pvty,  it  was 
held  eqnivalent  to  a  tender,  iordm  v.  Aor- 
An,4D.  32. 

Where,  by  artidea  of  agreement  for  the 
aale  of  land,  the  plaintiff  was  to  give  a  law- 
ful deed  of  conveyance  to  the  defendant^  who 
was  to  pay  a  certain  sum  therefor,  and  pro- 
core  a  soeriff 's  deed  of  the  property  sold  for 
unpaid  taxes,  to  be  made  to  plain  tiff,  it  was 
held  that  the  plaintiff  could  not  recover  the 
consideration  agreed  to  be  paid,  without 
making  and  offi»ring  to  the  defendant  a  deed 
of  conveyance,  although  the  latter  had  tUcen 
the  sheriff's  deed  in  bis  own  name,  and  had 
never  conveyed  to  the  plaintifll  Dearth  v. 
WUUammm,  7  D.  662. 

Where  a  grantee  requests  the  srantor  to 
purchase  an  (outstanding  title,  and  executes 
his  note  in  payment  therefor,  the  grantor 
agreeing  when  the  purchase  is  made  and  the 
note  paid,  to  execute  a  qaitdaim  deed,  he  is 
not  in  default  in  failing  to  make  and  deliver 
such  deed,  and  there  ia  no  failure  of  consider- 
ation untQ  the  note  is  paid  in  fulL  Before 
such  time  the  g^ntee  has  no  right  to  demand 
the  deed.     CcmcII  v.  Bosb,  85  D.  270. 

In  America,  each  sooceasive  grantor  of 
realty  is  presumed  to  give  to  hia  grantee 
only  his  aeed  of  conveyance,  retaining  the 
immediate  deed  to  himself  to  rely  upon  its 
eovenanin  in  ease  of  failure  of  title.     In 


England,  the  title  deeds  so  with  the  land  to 
the  purchaser.    Whiter.  Huiehfnga,  88  D.  766. 

Keplevin  or  detinue  will  lie  to  recover  a 
deed  withheld  from  the  person  in  whom  the 
title  to  the  land  thereby  conveyed  is  vested; 
and  if  a  deed  should  be  lost  or  destroyed,  a 
court  of  equity  would  relieve  against  its  loss, 
^  compelling  the  execution  of  another  deed. 
Ong  V.  OUmm,  83  D.  269. 

90.  Dnty  of  purchnnnr  to  domaad 
deod.  —To  sustain  an  action  by  the  pur- 
chaser on  a  oontraot  to  convey,  it  is  neoeaaiy 
to  demand  a  deed  of  the  vendor,  and  after 
wattinc  a  reaaonable  time^  to  call  on  him 
and  o&r  to  receive  it.  /differ  v.  WilUamg^ 
17  D.  498;  Bhod  t.  Ooodriek,  24  D.  121. 
And  in  case  of  the  vendor's  death  before 
such  demand,  it  must  be  made  in  like  man- 
ner of  the  heirs,  to  enable  the  vendee  to  aoe 
the  personal  representative  on  the  oontraelk 
AtOerr.  Wiakmm,  17  D.  498. 

That  the  heirs  are  numerous  and  widely 
dispersed  does  not  dispenae  with  demand 
upon  them.    lb. 

Demand  npon  the  administrator  is  nuga* 
tory,  as  he  has  no  control  of  the  land. 
FmUerr.  WOUanu,  17 D. 498.  Contra, Hen^ 
dbfi  V.  Ifarrimm,  69  D.  399. 

A  positive  refnsal  to  eonv^  en  tlie  int 
demand  dispenses  with  any  further  demand. 
Blood  V.  Chodrkh,  24  D.  121. 

A  demand  on  one  of  several  ioint  vendors^ 
and  hia  refusal  to  exeonte  the  deed,  dispenae 
with  a  demand  on  the  others.    lb. 

81.  Which  party  ahoialdpraporotlio 
dead.  —-The  costs  of  conveyance  fall  upon 
the  purchaser  in  the  absence  A  an  i^reeuent. 
fFtntar  v.  Jom$,  64  D.  379. 

The  English  rule  is»  it  seem%  that  the 
vendee  must  pre[^re  the  conveyance  and 
tender  it  for  execution.  FuUer  v.  fftttbard^  16 
D.423.  &P.,JforriMV.OaUieeff,17D.  81. 

A  vendee  need  not  aver  tender  of  a  deed 
to  vendor  for  execution  in  hia  plea  to  an  ao» 
tion  by  the  vendor  for  the  purchase-money, 
the  plea  alleging  a  faUnre  d.  the  plaintiff  to 
execute  a  deed  (overruling  Dreunem  v.  Boffer^ 
6  Ark.  497,  and  Byere  v.  AOm,  6  Id.  419). 
SmUh  V.  ffemry,  44  D.  64a  For  the  vendor 
must  prepare  the  deed  under  a  oontraot  to 
execute  uid  deliver  a  good  and  sufficient 
deed.     Tmneff  v.  Ashley,  26  D.  620. 

The  vendor  need  not  prepare  and  tender 
a  deed  as  a  condition  precedent  to  forfeiture 
of  contract  of  sale  for  non-payment  of  pur- 
chase-monev.  If  the  purdiaser  wishes  to 
comply  with  his  contnust^  he  must  offer  to 
pay.     WeUe  v.  Smith,  31  D.  274. 

22.  What  sort  of  deod  pnrchaaor 
may  ixisist  upon.— 1.  /iioenera^— Where 
one  covenants  "  to  give  a  deed  of "  certain 
premises  contracted  to  be  sold,  the  covenant 
IS  fulfilled  by  executing  a  conveyanoe  of  the 
property,  without  warranty  or  personal  cov- 
enants. KOchum  V.  BfoerUon,  7  D.  384;  Fan 
Bppe  V.  Schenectady,  7  D.  830.    For  underan 
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tgraemtnt  to  aeU  land,  *  oorenant  to  convey 
a  good  title  doae  not  necessarily  entitle  the 
oovenantee  to  a  warranty  deed.  Kyle  t. 
Kavamgk,  4  R.  560. 

A  covenant  to  furnish  m  warranty  deed 
means  a  deed  with  special  warranty,  and 
not  a  deed  with  general  warranty  and  with 
corenant  against  enonmbrances.  WUhertv, 
Baird,  32  D.  764. 

A  pnrchaaer  of  a  fee-simple  is  only  entitled 
to  a  covenant  against  acts  of  grantor  and  his 
heirs;  that  ia^  a  covenant  of  special  warranty. 
Lhydr.  Fanrdk  86  D.  563. 

A  vendor  of  real  estate  in  his  own  right  Is 
bound  to  convey  tho  same  with  general  war- 
ranty unless  it  be  otherwise  agreed  between 
thepartiea.    H^back  v.  £t^ore, 21  R.  817. 

Under  a  general  contract  to  sell  real  prop- 
erty, the  vendor  wiU  be  required  to  convey 
by  a  deed  containing  covenants  of  genenu 
warranty;  covenants  against  vendors  own 
ads  merely  wiU  not  be  sufficient.  Durighl 
T.  Cutler,  64  D.  106. 

A  contract  for  the  conveyance  of  real 
aetata  by  deed,  with  the  **  nsual  covenants," 
entitlea  the  grantee  to  covenants  of  seisin,  of 
right  to  convey,  against  encumbrances,  of 
fuiet  enjovment,  and  of  warranty.  WUeon 
T.  ITood;  88  D.  281. 

What  are  the  ''usual  covenants "  in  deeds 
in  a  given  locality  may  be  referred  to  n  mas- 
ter to  inquire,    jft. 

A  covenant  to  giva  a  '*clear  deed,"  the 
vendor  having  a  lite  estate  only  in  the  land, 
which  is  known  to  the  vendee,  entitles  the 
vendee  to  a  life  estate  only,  and  in  case  of  a 
breach,  even  though  the  measure  cf  damaffea 
is  the  value  of  the  land,  it  ii  the  value  of  Uie 
life  estate,  and  not  of  the  fee,  which  is  to 
govern.    Mokr  v.  KiiuU,  89  D.  58. 

A  contract  "to  make  a  warranty  deed  free 
and  dear  of  all  encumbrances"  is  not  satisfied 
by  a  deed  containing  covenants  of  general 
wmrranly  and  freedom  from  encumbrancee 
■nless  the  grantor  has  at  the  time  a  perfect 
and  unencumbered  title;  and  if  the  grantee 
accept  the  deed  in  ignorance  of  an  existing 
encumbrance,  he  may  afterwards  reject  it  on 
discoverinff   the   encumbrance.      Porter  v. 


Nquee,  11  D.  80. 
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fraud  on  the  part  of  the  vendor  to 
eonceal  the  &tet  that  part  of  the  land  con- 
tracted for  belongs  to  a  third  person;  and  a 
covenant  of  warranty  in  a  deed  by  such  third 
person  is  not  an  execution  of  the  contract  of 
the  vendor  to  convey  with  warranty.  Cook 
V.  Cranio  16  D.  664. 

The  vendor  cannot  compel  the  vendee  to 
accept  a  conveyance  of  tne  land  by  such 
third  person  after  considerable  delay,  where 
the  property  had  ^eatiy  depreciated.     lb. 

A  covenant  to  give  a  "  lawful  deed  of  con- 
veyance" means  a  deed  conveying  a  lawful 
or  good  title.  Dearth  v.  WUiiamaon,  7  D. 
668. 

A  eoAtnot  by  three  to  convey  land  with 


warranty  is  not  complied  with  by  a  convey* 
ance  with  warranty  by  one  of  the  three 
warrantors,  and  a  release  or  quitclaim  deed 
from  the  other  two*  Lawrence  v.  Parker,  2 
D.  10. 

A  pnrchaser  of  land  who  refuses  to  accept 
the  aeed  tendered,  on  account  of  an  alleged 
defect  in  it,  cannot  show  as  a  sround  of 
damages  that  the  vendor  was  unable  to  de* 
liver  possession.  Pkkerkng  v.  Staiplerp  9  I>. 
836. 

2.  Meaning  of  '*  pood  and  eufietent  deed,'*^ 
— A  bond  to  make  a  good  and  sufficient  deed 
to  land  requires  a  general  warranty.  .^%m- 
mp  V.  HanieoH,  4  D.  691.  And  a  contract  to 
^ve  a  *'  ffood  and  sufficient  warranty  deed  ** 
is  satisfied  by  a  valid  warranty  deed  convey- 
ing such  title  as  the  grantor  haa.  Ttimeff  v. 
Aehky,  26  D.  620;  (^tsmi  v.  CoMa^  70  D. 
726;  Babeock  v.  WHmm.  86  D.  268. 

A  contract  to  deliver  a  ''good  and  suffi* 
dent  deed,  with  covenants  of  warranty," 
will  be  held  to  mean  a  good  and  sufficient 
title^  when  it  appears  from  the  meement 
and  the  attendant  ciroumstanoes  mX  suck 
was  the  intention  of  the  parties.  Tindatt  ads. 
Den,  40  D.  22a 

An  agreement  to  give  a  good  and  valid 
deed  cafis  for  a  deed  that  will  convey  the 
title  to  the  land.  8Uno  v.  Steeene,  29  D.  139; 
Greenwood  v.  LIgon,  48  D.  775;  Evereon  v. 
KShHand,  27  D.  91.  For  the  defendant  ad« 
mits  plaintiif's  title  by  the  execution  of 
such  agreement,  and  cannot  afterwards  deny 
it;  ana  the  pUumtiflf  is  not  bound  to  produce 
further  evidence  of  title  than  the  agreement. 
2%ulatf  ads.  X>ai,  40  D.  220. 

The  deed  must  be  good  and  sufficient^  both 
in  form  and  substance,  to  convey  a  valid 
title  to  the  land  which  the  covenantor  has 
agreed  should  be  conveyed.  Bvereon  v.  JTtrf* 
hind,  27  D.  91. 

A  party  contraeting  in  writing  to  sell  a 
lot  of  land,  and  "to  convey  and  release  the 
same  to  the  vendee  by  a  good  and  sufficient 
deed,"  binds  himself  to  give  a  good  title  to 
such  land;  and  when  he  has  given  such  a 
deed  In  pursuance  of  the  agreement,  he  can- 
not complain  that  its  covenants  protect  the 
vendee  mm  certain  liens  which  it  was  ver* 
bally  understood  he  should  be  liable  for. 
8torg  V.  Conger,  93  D.  546. 

A  deed  good  in  form  only  is  not  a  suffi- 
cient compliance,  with  the  covenant  to  make 
"a  good  and  perfect  deed."  Good  title  is 
necessary  to  make  "a  good  and  perfect 
deed."    Feejmder  v.  May,  53  D.  83. 

98.  Biglits  and  duties  of  purchaeer 
in  respect  to  payment  of  price.  — A 
clause  in  an  agreement  for  the  sale  of  land, 
to  the  effect  that  if  the  vendee  or  his  assignee 
should  fail  to  pay  the  purchase  price  within 
ten  days  after  the  same  becomes  due,  he 
thereby  forfeits  all, claim  to  said  land  and 

*  What  ■atisfles.contract  for  gorid  and  sufflctent 
deed,  lee  note,  U  D.  M^. 
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tiMmoaflyi  paid  thereon,  *'and  this  bond* 
in  Bttoh  eTon^  shall  be  void,  both  in  law  and 
•qaity,  and  the  title  to  said  lots  shall  con- 
tinue in  the  original  proprietor,  as  if  no  sale 
had  been  made,  will  be  construed  as  a  pen- 
alty to  insnre  a  prompt  performance  by  the 
purchaser,  and  not  as  nleasing  the  vendee 
from  liability  apon  his  failure  to  pay  the  pur- 
chase price.    Mown  v.  CaUweU,  48  D.  830. 

In  equity,  time  is  not  considered  to  be  of 
the  essence  of  the  contract  for  the  convey- 
ance of  real  estate,  unless  the  parties  ex- 
pressly agree  that  it  shall  be  so  regarded,  or 
unless  it  follows  from  the  nature  and  pur- 
poses of  the  contract  ybnai  v.  BoNdM,  60 
D.  G93. 

The  time  of  pajonent  la,  in  equity,  re- 
garded as  formal^  m  ordinary  oases  of  sales 
of  real  estate,  and  as  meaning  only  that  the 
purchase  shiJl  be  completed  within  a  reason- 
able time  and  substantially  according  to  the 
contract,  regard  being  had  to  all  the  circum- 
stances.   /&. 

Where  a  perty  is  too  sick  to  attend  to 
business  at  the  tmie  when  a  payment  under 
a  contract  for  the  sale  of  real  estate  becomes 
due,  tliat  fact  will  prevent  a  forfeiture  of 
his  right  under  the  contract,  on  account  of 
his  faSlnre  to  make  the  payment  at  that  time, 
especdaUy  if,  after  his  recovery,  1m  seeks 
permission  of  the  other  party  to  make  the 

Sajrment,  and  the  latter  shows  by  his  oon- 
uct  that  he  intended,  from  the  time  of  the 
de^ult,  to  insist  upon  the  forfeiture^  and 
that  he  would  not  hiave  accepted  any  subee- 
qnent  tender.    lb, 

A  vendor  may  insiBt  en  the  payment  of  or 
leourity  for  the  purchase-money  on  tender- 
ing a  deed  of  the  land  sold,  as  a  condition  of 
deuvering  the  deed.  Salmom  v.  JEfqfmant 
6eD.822. 

A  delay  of  twenty  days  is  unreasonable, 
and  the  vendor  Is  not  bound,  where  he  agrees 
to  convey  timber  to  the  vendee  if  the  latter 
shall  make  and  deliver  notes  in  payment 
within  a  week,  or  within  that  time  set  a 
day  for  the  oonsummation  of  the  contract. 
MiuH  V.  BwneU,  69  D.  744. 

The  neglect  of  the  vendee  to  comply  with 
his  agreements  ii  not  excused  by  the  circum- 
stance that  the  tiUe  to  the  land  was  in  liti- 
gation, if  the  litigation  was  pending  when 
the  contract  was  made,  and  an  adverse  de- 
termination was  provided  against  by  the 
vendee  by  taking  the  guaranty  of  a  third 
person.     McAusland  v.  Pundit  93  D.  358. 

The  entry  of  a  judgment  against  a  vendor 
of  land  is  not  constructive  notice  to  the  ven- 
dee in  possession,  and  subsequent  payments 
to  the  vendor  are  not  at  his  periL  FiUqf  v. 
Duncan,  93  D.  337. 

Actual  notice  given  by  a  judgment  cred- 
itor to  the  vendee,  of  the  entry  of  his  judg- 
ment against  the  vendor,  .will  not,  it  seems, 
make  subsequent  payments  by  tiie  vendee 
to  the  vendor  payments  at  his  periL    Ik 


A  party  unconditionally  acoepting  an  offiar 
to  sell  land  for  cash  cannot  demand  a  deed  or 
obtain  the  right  of  possession  until  he  baa 
tendered  the  purchase-money  to  the  vendor 
in  person  at  his  residence  or  elsewhere;  and 
so  the  vendor  cannot  maintain  his  action  for 
the  price  until  he  has  properly  tendered  te 
the  other  his  deed  at  the  iatter*s  residence. 
Norihweatem  L  Co,  v.  MeouU,  94  D.  657. 

Defendant  executed  a  bond  for  a  warranty 
deed,  to  be  delivered  on  a  certain  day  if  the 
prarchase-money  was  then  paid.  The  plun- 
tiff  paid  some  money  down.  At  the  time 
appointed,  defendant  was  unable  to  nutke 
title,  but  plaintiff  was  ready,  willing,  and 
able  to  perform.  BM,  that  the  delivery  of 
the  deed  and  the  payment  of  the  money 
were  concurrent;  that  plaintiff  need  not 
bring  the  money  into  court  to  keep  the  ten- 
der good;  and  that  he  could  recover  the 
money  paid  down.    Clark  v.  Wets,  29  R.  60l 

A  vendor  and  vendee  do  not  stand  in  re- 
lation of  mortgagee  and  mortgagor,  so  that 
in  equity  the  vendee  will  have  the  same  time 
to  perform  that  is  given  to  a  mortgagor  to 
redeem.    JSTtViy  v.  Harriaon,  59  D.  677. 

24.  Bifflit  of  purohaaer  to  diapufta 
vendor**  title.  —  One  entering  under  an 
executory  contract  of  purchase  is  bound  by 
the  titie  of  his  vendor  as  though  he  had  en- 
tered as  tenant.  Fowler  v.  Omtveiu,  20  D. 
153.  8.  P.,  Oreeno  v.  Muimm,  81  D.  006; 
StaXmry  v.  Stewart,  58  D.  254. 

A  vendee  in  possession,  having  recovered 
purehase-money,  must  restore  the  possession 
to  the  vendor,  and  cannot  dispute  his  title^ 
or  set  up  the  titie  of  a  third  peraon«  Fowkr 
V.  Cravma,  20  D.  153. 

One  who  enters  under  a  contract  for  the 
purchase  of  lands,  and  makes  pennaneni 
improvements,  cannot^  before  complying 
wiui  the  terms  of  the  contract,  convey  to 
another  a  titie  which,  thou^^  buying  in  ig- 
norance of  the  contracl^  he  can  setupaaainsl 
the  person  with  whom  it  was  made.  Bowier 
▼.  Walker,  18  D.  670. 

Instances  in  which  vendee  may  deny  van* 
dor's  titie  eonsidered.  SmUk  v.  iWeodL  98 
D.49& 

The  title  of  a  vendor  may  be  denied  in  an 
action  by  him  to  recover  damages  for  the  re- 
moval by  the  defendants  under  the  direction 
of  the  vendee,  and  while  the  premises  wars 
in  the  latter's  possession  under  a  contract  of 
purchase  which  was  subsequentiy  rescinded, 
of  buildings  which  were  standing;  upon  said 
premises.  The  defendants,  having  made  no 
contract  with  the  vendor,  are  trespaners 
merely,  so  far  as  he  is  concerned,  and  the  idea 
of  estoppel  or  privies  is  inapplicable,  and  it 
is  therefor,  and  for  the  reason  that  they  are 
liable  to  the  real  owner  only  for  an  injury 
to  the  reversion,  that  they  mav  show  that  the 
plaintiff  is  not  such  owner.    lb, 

te. or  buy  in  outatandinsr  title. 

—  A  purehaeer  who  goes  into 
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mder  a  oontract  of  sale  cannot  net  np  any 
oatatanding  title  which  he  may  hare  pnr- 
ehased  in,  nnlees  he  first  make  a  bona  Jlde 
■arrender  of  the  poeseesion,  and  bring  his 
action  to  try  that  title.  Oreeno  ▼.  MunMon^ 
81  D.  605;  ChampUn  v.  DoUoh,  53  D.  102. 

A  re&dee  who  buys  in  outstanding  encnm* 
branoesi  or  procures  another  ijarty  to  do  so 
for  the  benefit  of  the  vendee,  will  not  be  per- 
mitted to  set  np  an  adverse  title  under  them 
against  the  vendor.  ChampUn  ▼.  Dataon,  68 
D.  102;  nntil  he  ha%  bona  Jlde,  surrendered 
his  possession,  or  by  some  une<|uivocal  act 
repudiated  the  oontraoti  and  this  is  known 
to  the  vendor.     Cfreeno  v.  Muiuon,  31  D.  605. 

A  vendee  who  purchases  outstanding  en- 
eambrances  will  only  be  entitled  to  be  cred- 
ited for  the  amount  which  he  expended  in 
puiehasing  the  encumbrances.  If  he  should 
olaim  more  than  this,  a  court  of  equity  will 
interpose  to  prevent  a  recovery.  ChofnpUn 
T.  Dotaon,  53  D.  102. 

The  relation  of  landlord  and  tenant  does 
not  exist  between  vendor  and  vendee,  and 
the  vendee  entering  under  a  void  contract  of 
sale  may  buy  in  an  outstanding  title  superior 
to  his  vendor's,  and  rely  upon  it  in  ejectment, 
or  a  bill  in  equity  for  possession  prosecuted  by 
the  vendor.    Bedaumi  v.  BowkB^  78  D.  153. 

A  vendee  under  a  void  contract  of  ssle, 
who  purchases  an  outstanding  paramount 
title,  IS  not  liable  to  the  vendor  for  the  oon- 
tract price  less  the  amount  necessarily  ex- 
Kttded  for  the  better  title,  though  he  would 
ve  been  so  liable  had  the  oontract  of  sale 
been  a  valid  oos^  even  where  the  vendor  had 
no  title,    lb. 

26.  Sight  of  vendor  to  Mt  up  hostile 
title.*  — A  vendor  of  a  tract  of  land  who 
derives  his  title  from  one  grant  or  source 
cannot  set  up  another  oonflicting  claim,  ac- 

Siired  before  or  afte^the  sale,  to  prejudice 
e  title  of  his  vendee.    Fbdty  v.  Lvnch^  6 
D.  635. 

27.  Bemediee  of  purchaser  for  de- 
fsote  in  title.  —  If  the  vendor  represents 
his  title  as  clear  and  undisputed,  an  incon- 
siderable interference^  so  small  as  not  to 
raise  a  presumption  that  it  would  mate- 
rislly  have  influenced  the  purchaser,  is  not 
sufficient  to  vacate  the  contract  in  equity, 
the  remedv  being  for  damages  against  the 
vendor  at  law.     Fimky  v.  I/yneh,  5  D.  635. 

A  vendor's  loss  of  mesne  conveyanoes  in 
a  chain  of  title  cannot  be  used  by  the  vendee 
as  an  objection  to  the  title  after  partly  exe- 
cuting the  contract  by  taking  possession, 
for  the  defect  may  be  supplied  by  a  bUl  in 
perpetmam  rd  memoriam;  still  less  can  he  ob- 
ject where  he  has  not  performed  his  own 
oovenants,  and  the  lost  deed  is  found  before 
the  title  is  tendered.  Oat$eU  v.  Oooke,  11  D. 
610. 

A  purchaser  of  land,  knowing  the  title  to 

*  Subsequent  title  acquired  by  vendor,  when 
vests  in  vsndeei  lee  note,  tt  B.  6»S-fitt. 
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be  defective,  takes  the  risk  upon  himself. 
Sohr  V.  KhuU,  39  D.  53;  being  presumed  to 
have  been  oompensated  for  the  risk  iu  the 
oollateral  advantages  of  the  bargain.  LightM 
V.  Shorb,  24  D.  334. 

Where  there  is  a  covenant  aaainst  a  known 
defect,  the  vendee  shall  not  detain  the  pux^ 
chase-money,  unless  the  covenant  has  been 
broken.  Ue  shall  be  bound  to  perform  his 
engagement  wherever  his  knowledge  and 
the  state  of  the  facts  continue  to  be  the  same 
as  they  were  at  the  time  of  tiie  oonveyanoa. 
Ligh^  V.  Sharb,  24  D.  334. 

One  who  accepts  a  conveyance  with  cove* 
nants  for  title,  upon  which  he  has  an  ade* 
quate  remedy  at  law,  cannot  enjoin  the 
assignee  of  a  note  for  part  of  the  purchase 
price,  because  of  an  encumbrance,  without 
asking  a  reecission.  The  rule  is  otiierwiie  if 
the  grantor  has  become  insolvent;  but  if  he 
were  insolvent  at  the  time  of  tiie  sale,  and 
the  purchaser  knew  this,  and  relied  upon 
covenants  running  with  the  land,  and  con* 
tained  in  prior  conveyances,  he  is  not  enti^ 
tied  to  any  injunction.  Morriaomy.  BeckwidL 
16  D.  136. 

Vendee  of  one  of  several  joint  owners  of  a 
tract  of  land,  between  whom  a  partition  has 
taken  plaoe^  .cannot,  if  evicted,  aemand  from 
a  vendee  of  another  of  the  joint  owners  a 
portion  of  the  land  sold  to  him,  but  he  must 
pursue  his  vendor  in  an  action  of  warranty. 
OcfMokm  V.  MaOewi,  22  D.  167. 

Where  there  is  a  oontract  for  sale  of  sev- 
eral adjoining  parcels  of  land  for  an  entirs 
sum,  with  jseneral  warranty  of  tiUe,  and  the 
purchaser  is  evicted  from  a  portion  for  want 
of  titles  he  may  hold  the  remainder,  and  have 
proportionate  abatement  or  oompensation, 
although  there  was  a  mutual  mistake  as  to 
the  title.    Buteher  v.  Peterwn,  53  R.  89. 

A  bond  executed  by  the  vendor  of  a  tract 
of  land  to  the  vendee,  as  indemnity  to  tho 
latter  for  the  loss  of  the  land  by  a  paramount 
title,  is  founded  upon  a  sufacient  consid- 
eration, although  the  vendee  has  not  been 
evicted  by  such  paramount  title.  Butier  v. 
2VM^25D.  136. 

Where  the  vendor  of  a  tract  of  land  cove- 
nants with  the  vendee  that  if  any  of  the  land 
is  lost  he  will  convey,  of  another  tract,  two 
acres  for  every  one  lost,  and  a  paramount 
tiUe  appears,  of  which  the  vendor  has  notice^ 
and  subsequent  to  which  he  sells  the  land 
out  of  which  the  indemnity  was  to  be  made, 
for  a  prioe  paid,  per  acre,  equal  to  that  he  re- 
ceived for  the  first  tract  sold,  he  will  be  ac- 
countable to  the  first  vendee  for  the  proceeds 
of  twice  as  many  acres  as  have  been  lost,  al- 
though that  amount  be  double  the  considera- 
tion that  the  latter  paid  for  it.     lb. 

The  right  of  a  purchaser  of  land  to  a  good 
title  is  given  by  the  law,  and  does  not  rest 
upon  the  agreement  of  the  parties.  CuUum 
V.  Branch  Batik,  37  D.  725. 

Equity  will  not  require  the  payment  of 
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parohaM-money  when  a  pre-existing  enctim- 
brance  is  discovered,  no  conveyaaoe  hftving 
been  executed,    ih. 

Vendee's  extingnishment  of  aa  anoam* 
brance  inures  to  the  benefit  of  the  vendor, 
and  entitles  the  rendee  to  a  proportionate 
abatement  of  the  purchase  prioa.  ifeociotse 
▼.  Hophini.  83  D.  14a 

A  vendee  who  takes  seonrity  from  hia  ven- 
dor against  an  existing  mortgage  upon  the 
land  sold  is  not  confined  to  such  security 
after  a  forednsure  and  eviction  thereunder, 
if  both  the  vendor  and  his  securities  are  or 
bdoome  insolvent^  but  is  entitled  to  a  pro 
kmio  abatement  of  the  purchase  prioe  as 
agabiat  the  vendor  and  thoee  claiming  under 
and  liaUe  to  the  eouities  existing  againat 
him.    Andrewi  v.  j/eCoy,  48  D.  669. 

A  vendee  in  possession  under  a  deed  el 
warranty*  with  no  fraud  made  manifest,  and 
witii  nothing  to  show  that  the  covenantor  is 
not  able  to  pay  an^  damages  that  may  be 
vaoovered  againat  hin,  has  no  right  to  call 
Ida  vendor  mto  a  eourt  of  equity  to  litigate 
an  adverse  legal  title.  Vkk  v.  Percy,  46  D. 
803. 

The  purchaser  baa  a  ri^t  to  have  the  un- 
paid money  first  iq^plied  to  relieve  his  land 
ol  lien  or  enoumbranoeb  ITirtirs  ▼•  Cortov 
60  D.  7& 

A  purchaser  may  deduot  the  amount  el 
encumbranoea  from  the  purehase  money  due^ 
where  he  has  given  a  mortgage  therefor, 
though  the  encumbranoea  were  known  to 
Idm  at  the  time  he  made  the  oontract  of  pur- 
ehase. WdbeH  V.  Jmoom,  49  D.  678.  8.  P., 
MmUmY.  AOkmm,  60 D.  403. 

A  sals  by  the  sheriff  of  land  ia  the  pomes 
eion  of  •  vendee  under  a  oontract  for  tiie  sals 
thsrso^  asMmnts  to  an  eviction,  and  vaoatea 
aneh  eentrael.  Jforlni  ▼.  Atithuim,  60  D.  408. 

The  price  paid  by  a  vendee  in  a  contract 
fer  the  sals  of  land,  who  repurchases  the 
same  after  it  has  been  sold  under  a  mortgage 
or  judgment  lien  existing  at  the  time  of  the 
contract,  ia  no  criterion  of  the  damagea  he 
has  sustained  in  an  action  againat  hia  vendor 
for  the  eviction.    IK 

A  mistake  in  regard  to  the  validly  of  a 
grantor's  title  is  no  ground  for  relief  to  a 
purchaser,  when  he  purchases  land  without 
agreement,  express  or  implied,  for  a  convey- 
ance with  warranty  of  tne  title.  SyUom  v. 
Sution,  66  D.  109. 

A  vendee  of  real  estate  is  put  on  ffuard  as 
to  title  by  a  contract  to  convey  to  him  lots 
"  by  the  same  title  "  by  which  a  certain  per> 
eon  ''held  them  at  the  time  of  his  death." 
Such  language  is  as  forcible  as  the  legal 
maxim  of  eavecU  emptor;  and  it  is  sufficient, 
where  he  claims  a  defect  in  the  title,  that 
the  conveyance  placed  him  in  actual  posses- 
sion of  the  premises.  Sabnon  v.  Hqffman, 
66  D.  322. 

A  purchaser  of  real  estate,  upon  becoming 
aware  of  the  invalidity  of  hia  title,  may  ear- 1 
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render  to  the  rightful  owner,  and  he  is  under 
no  obligation  to  his  grantor  to  remain  and 
litigate,  and  probably  recover  the  value  ol 
improvements  made  by  each  grantor.  Drwm 
T.  Towk,  64  D.  809. 

A  vendor  having  knowledge  of  a  defect  in 
hia  title  eannot  bmd  hia  vendee^  ignorant  of 
the  facts,  hy  an  aoreement  to  assume  all  the 
risk  el  tiie  title;  we  ooncealment  of  the  facts 
in  such  a  case  is  a  conatructive  fraud*  Lloyd 
V.  Farrell,  86  D.  663. 

Where  a  husband  has  oontracted  to  convey 
land,  and  his  wife  afterwards  refuses  to  join 
in  a  deed  and  relinquish  her  dower,  the  ven* 
dee  may  either  aooept  performance  by  the 
husband  to  the  extent  of  his  ability,  and  re- 
tain so  much  ol  the  purchase-money  as  shall 
be  proportionate  to  tne  utmost  possible  out- 
standing or  contingent  interest  not  certainly 
eonveyM  to  him,  without  interest,  until  ue 
title  is  perfeoted,  or  refuse  such  pvtial  titls^ 
and  have  his  action  for  damaffes  for  the  breach 
of  the  contract.     Leach  v.  FomeWt  89  D.  674. 

A  purchaser  who  becomes  unable  to  return 
property  before  he  disoovers  a  defect  of  titie 
of  uie  vendor  is  remediless,  unless  he  baa 
protected  himself  by  covenants  of  warranty; 
and  this  rals  applisa  to  sales  by  exeoators 
and  administratora.  Ware  v.  HemtfUam^  98 
D.268. 

A  vendee  of  land  will  be  allowed  only  fair 
value  of  what  is  not  conveyed,  where  tibe 
vendor  is  unable  to  give  a  perfect  title,  and 
the  vendee  elects  to  take  such  title  as  the 
vendor  can  give,  with  compensation  for  the 
defieieB^.     WoMmrp  v.  tmddif^  9S  D.  731. 

Defects  of  title  which  court  it  canity  will 
consider  are  such  as  exist  at  time  of  inquiry, 
and  not  such  as  existed  at  the  time  oit  the 
contract  of  sale.  Consequently,  where  a 
vendee  has  held  possession  under  the  title 
derived  from  his  vender  nntil  defects  whidh 
existed  at  the  time  el  the  sals  have  been 
cured  by  the  statute  of  limitation,  or  by  ad- 
verse possession,  he  will  not  be  allowed  to 
take  advantMC  of  them.  Piedmomt  Ooal  Ox 
V.  Oreem^  98  D.  799. 

Where  a  purchaser  goes  into  pcsssssion  ol 
premises  under  a  oontract  of  sale,  and  the 
title  of  the  vendor  fails,  or  he  is  unable  te 
make  conveyance  as  stipulated  by  the  coo- 
tract,  such  purchaser  cannot  retain  poeseesion 
and  enjoyment  of  the  premises  by  virtue  of 
the  eontnust,  and  at  the  same  time  avoid  the 
payment  of  the  purchase  price.  Melndoe  v. 
Mormon,  7  R.  9& 

The  vendor  may  maintain  an  action  for  a 
strict  foreclosure  and  forfeiture  of  the  pur- 
chaser's rights  under  the  contract,  unless  the 
latter  offer  to  rescind;  and  it  ia  not  neoee 
sary  that  the  plaintiff  should  tender  a  deed 
conveying  a  clear  title  before  such  action  can 
be  brouffht  or  maintained.     Ih. 

28.  Oompensation  for  defloiency  in 
quantity  of  land.  —  As  a  general  rule, 
when  a  person  sells  land  by  Um  metee  and 
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boandi  of  an  original  grants  if  tho  parohaaer 
gets  all  the  land  embraced  by  that  grants  he 
has  no  eause  of  oomplainti  except  where 
there  la  a  special  oovenant,  or  some  wiUfnl 
misrepreaentation*  Bond  v.  QuaUlebaum,  10 
D.702. 

Relief  for  the  deficiency  in  a  sale  of  lands 
will  be  granted  in  eqaity  where  the  grantor 
misrepresented  the  qaantity  of  acres  in  the 
tract,  although  the  sale  may  have  been  in 

fross,  and   not   by  the   acre.    Pringh  ▼. 
mtiuk  13  D.  214. 

If  a  line  be  shown  to  a  party  as  the 
•outhem  boundary  of  a  tract  of  land  which 
'be  is  about  to  purchase,  whereby  he  is  in- 
dnced  to  give  eight  dollars  an  acre  for  the 
entire  tract,  supposing  it  to  lie  north  of  tho 
line,  when  only  about  half  of  it  lies  on  that 
aide  of  the  line,  and  that  which  lies  south  of 
it  is  only  worth  two  dollars  per  acre,  he 
may,  if  h%  elect,  have  the  land  north  of  the 
Une  at  the  price  agreed  upon,  and  the  residue 
ftt  one  fourth  of  tiiat  price,  the  excess  of  the 
purchase  price  to  be  deducted  from  the  sale 
notes.    JofpUng  v.  Dooky,  24  D.  460. 

The  conveyance  of  a  particular  traot  with- 
oat  specification  of  quantitv  does  not  bind 
the  vendor  to  a  warranty  of  any  particular 
number  of  acres,  though  there  may  have 
been  an  exneotation  in  both  parties  to  the 
•ale  foonded  on  documents  and  other  evi- 
dence known  to  both,  that  the  traot  con- 
tained a  Urger  quantity  than  it  actually 
does.    Mwrt  v.  Vich,  32  D.  301. 

A  vendee  of  land  is  not  entitled  to  a  de- 
duction for  a  deficiency  in  the  quantity  of 
the  land  conveyed,  from  the  amount  of  the 
bond  given  therefor,  where  the  sale  is  per 
owrmoftem,  or  for  a  gross  sum  for  the  whole 
nremises,  and  not  at  a  stipulated  price  per 
foot  or  acre,  the  land  being  described  b^ 
desi^piated  boundariei^  followed  by  a  speci- 
fication of  the  quantity,  nnless  were  has 
been  fraud  or  willful  misrepresentation  by 
the  vendor.  JforrM  CcmoI  Co.  v.  Anmett, 
37  D.  388. 

An  abatemei^t  in  the  purchase  price  will 
be  allowed  in  a  suit  to  foreclose  a  mortgage 
given  for  the  purchase  price,  though  the 
contract  is  executed,  where  a  tract  contains 
less  land  than  the  contract  of  sale  and  deed 
call  for.     Come  v.  Boylu,  38  D.  614. 

When  a  misrepresentation  is  made  by  the 
vendor  as  to  the  quantity  of  land,  though 
innocently,  the  right  of  the  purchaser  is  to 
have  what  the  vendor  can  convey,  with  an 
abatement  out  of  the  purchase-money  for  so 
much  as  the  quantity  falls  short  of  the  rep- 
resentation. MUeheU  V.  Zmmemuukf  51  D. 
717:  WaUmg  v.  KinMord,  60  D.  216. 

The  sale  of  land  in  bulk  is  not  defeated  by 
a  deficien<7  in  quantity.  Faurt  v.  Martin^ 
67  D.  616. 

The  only  evidence  of  the  value  is  the  nrioe 
paid  where  chancery  is  attempting  to  adjust 
a  sale  of  land  fraudmlent  as  to  quantity.    It 
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will  look  alone  to  the  agreement  of  the  par- 
ties to  determine  the  value  of  the  premises 
in  question.     HarrtU  v.  HiU,  68  D.  202. 

Where  there  is  a  deficit  in  land  purchased 
in  gross  as  oontaininff  a  certain  number  of 
acres,  equity  will  withhold  any  compensation 
and  damages,  because  the  vendee  had  the 
means  afiforded  him  at  the  time  of  his  con* 
tract  to  detect  the  deficit.  JBmemm  ▼• 
Navarro,  98  D.  634. 

In  the  absence  of  fraud  or  mutual  mistake^ 
a  vendor  of  land  is  bound  by  his  contract  as 
to  q^uantity,  although  the  result  contravenes 
his  mtention.     Heyer  v.  2>ee,  29  R.  637. 

A  sale  was  made  of  "  three  tracts  of  land 
oontaining  nine  hundred  ninety-one  and  a 

Starter  acres,  and  allowance  at  twelve 
illings  and  six  pence  per  acre.**  The 
vendor  afterwards  obtained  patents  in  his 
own  name,  and  executed  a  conveyance  of  the 
tracts  to  the  vendee  aocording  to  courses 
and  distances  as  in  the  patents,  and  stating 
them  as  *'  oontaining  in  uie  whole  nine  hun- 
dred ninety-one  and  a  quarter  acres,  and  al- 
lowance, etc.,  be  the  siime  more  or  less. "  The 
vendee,  having  previously  paid  a  part  of  the 
purchase  money,  gave  his  bonds  to  the  ven- 
dor on  the  day  after  the  eonveyance,  for  the 
remainder  of  the  purchase-money.  Upon  a 
survey  made  twelve  years  d^rwards,  the 
tracts  were  ascertained  to  ftdl  short  eighty- 
eight  acres.  Hdd,  that  the  vendee  was  not 
entitled  to  any  deduction  from  his  bonds^ 
on  aocount  of  tiie deficiency.  SmUhr.  Bwm$^ 
6D.  436. 

The  maxim  casoeat  emptor  will  not  be  ap- 
l^ied  to  protect  a  mudulent  granted. 
Pringh  ▼.  Sanrnel,  13  D.  214. 

The  fact  that  a  vendee  was  a  neighbor 
and  saw  the  land  daily  makes  no  difference, 
and  the  doctrine  of  eaveai  emptor  has  no  ap- 
plication.    Couee  V.  Boylee,  38  D.  614. 

When  land  is  sold  as  containing  so  many 
acres,  ''more  or  lees," but  the  parties  con- 
template the  land  as  containing  the  amount 
called  for  in  the  deed*  the  party  sustaining 
the  loss  must  be  allowed  for  it^  if  on  a  snr- 
vev  a  material  variance  between  the  amount 
called  for  and  the  actual  amount  is  fonnd  to 
exist.  Couse  v.  Boylee,  38  D.  614;  HarreU  v. 
Hill,  68  D.*  202.  But  a  deficiency  of  eight 
acres  in  a  traot  of  652  acres  is  no  more  than 
a  purchaser  who  buys  for  more  or  less  may 
reasonably  expect  Nelson  v.  JlaUhewe,  3  D. 
620.  Yet  a  deficiency  small  in  itself,  but 
large  in  proportion  to  the  whole  tract,  will 
be  compensated  for,  especially  where  the 
purchase  was  brought  about  by  the  false 
assertions  of  the  grantor.  Prmgle  v.  8amf 
mel,  13  D.  214. 

A  contract  fw  the  sale  of  a  specified  farm 
added  to  the  designation  of  it  the  words 
"conteining  ninety-aix  acres,  be  the  same 
more  or  less."  The  agreed  priee  was  sixty 
dollars  per  acre.  The  vendor  gave  a  deed, 
stating  the  number  of  acres  in  the  same 
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way,  which  the  porohaaer  aooeptad*  he  giv- 
ing a  mortgage  tor  the  price,  oompated  for 
ninetyHnz  acret  at  sixty  dollars  per  acre.  In 
an  action  (between  the  original  parties)  to 
foreclose  this  mortgage,  the  pnro^aser  and 
mortgagor  proved  that  the  quantity  was 
overstated  in  the  deed  and  mortgage;  that 
bv  survey  the  farm  contained  only  eighty- 
SUE  aorss.  Betd^  that  the  deficiency  was  no 
noond  for  reducing  the  sum  recoverable  on 
Sie  mortgage.    Faurt  v.  Martin,  67  D.  515. 

To  estimate  upon  equitable  orinciples  a 
deficiency  in  the  quantity  of  land  conveyed, 
subtract  what  the  grantor  had  a  right  to  be- 
lieve himself  possessed  of  at  the  date  of  sale, 
as  shown,  for  instance,  by  his  own  estimate 
given  in  for  assessment  shortly  before,  and 
leavinff  abrasions  of  river  lanos,  etc.  to  be 
covered  by  the  words  "  more  or  less  "  in  the 
deed,  from  the  number  of  acres  expressed  in 
the  deed,  and  the  remainder  will  be  the  de- 
ficiency.    Hamil  V.  urn,  68  D.  202. 

29.  Liability  of  purehaMr  for  excess 
in  quantity.  —  Whenever  it  does  not  ap- 
pear that  land  was  fold  by  the  tract  and 
not  by  the  acre,  the  grantee  is  responsible 
for  the  excess  of  the  number  of  acres  above 
the  estimated  quantity;  and  in  ascertaining 
the  amount  to  be  paid  for  such  excess,  the 
average  value  per  acre  of  the  whole  tract  is 
the  proper  rule.    Hwndleif  v.  Lyomt,  7  D. 


The  vendee  in  a  ooatract  for  sale  of  land  is 
entitled  to  the  excess  in  ordinary  cases,  by 
reason  of  his  liability  to  loss  in  case  of  a 
deficit.  His  hasard  of  a  loss  is  the  oonsid- 
•ration  he  pays  for  the  excess,  and  if  that 
consideration  be  wanting,  he  must  rely  cm  his 
express  ocntraot,  if  he  would  claim  aa  ex- 
oess.    O'Obmietf  V.  DiOse,  M  D.  282. 

The  sale  of  land  by  the  acre,  the  quantity 
being  estimated,  is  binding,  though  actual 
measurement  should  show  a  deficiency  cr  ex- 
cess.   AOieom  V.  SmUh,  21  D.  437. 

Where  land  is  sold  at  public  vendue^  by 
the  aeie^  the  vendor  saying  that  he  would 
sell  it  ftt  a  specified  number  of  acres,  "  more 
or  leesy**  and  that  it  should  be  measured,  the 
vendee  is  bound  to  tkke  it,  thouffh  the  quan* 
tity  ihonld  considerably  exceed  that  speci- 
fied,  and  though  that  was  th%  quanti^ 
stated  in  the  published  advertisement.    IK 

A  vendee  rernsing  to  complete  the  sale  is 
liable  in  damages  to  the  vendor  in  such  a 
ease.    Ih, 

The  measure  of  damages  in  such  a  case  is 
the  differenoe  in  price  on  a  resale  where  the 
vendor  has  acted  ooiia  Jid€,  and  with  reason- 
able care.     Ih, 

The  loss  may  be  cast  on  the  vendor  in  such 
a  case,  by  grossly  improper  conduct,  or 
wanton  delay  in  reselling,  or  negligence  on 
his  part    Ih. 

Mere  unskiHfnlnsss,  without  nialajide»f  or 
aegligenee,  if  not  palpable,  will  not  charge 
tiM  vendor  with  the  kss.    ik 


Land  was  deeded  as  ''containing  140  acres, 
more  or  less,**  and  was  paid  for  at  the  orallv 
agreed  price  of  $27  an  acre,  and  the  consid- 
eration stated  in  the  deed  was  the  amount 
of  that  quantity  at  that  price.  Before  the 
execution  of  the  deed  it  was  orally  agreed 
that  the  land  diould  be  surveyed,  and  if  it 
exceeded  that  quantity,  the  purchaser  should 
pay  for  the  excess,  and  if  it  fell  shorty  the 
vendor  should  refund  for  the  deficiency,  at 
that  rate.  The  quantity  proving  to  be  in 
excess,  —  hild,  that  the  vendor  was  entitled 
to  recover  therefor,  and  that  oral  evidence 
was  competent  to  prove  the  agreement. 
Ludeke  v.  Sutherland,  29  R.  66. 

The  classification  of  contracts  for  the  sale 
of  land,  with  reference  to  the  quesflon  of 
equitable  relief  to  the  injured  party  in  case 
of  an  unreasonable  surplus  or  deficit  stated; 
adopting  and  approving  the  rules  in  Talbol  v. 
Harrison,  2  Daua»  258.  OVannUl  v.  Dtiie^ 
94  D.  282. 

80.  Oompensation  f6r  improvemants 
in  case  of  eviction.  —  A  bona  JUU  occu- 
pant is  entitled  to  charge  for  improvements 
exceeding  the  rent,  ^ing  v.  handle,  14 
D.  140.  S.V.,  Herring  v.  Pollard,  40B.eSii 
Marim  v.  Atkinaon,  50  D.  403. 

One  in  powession  of  land  under  an  agree- 
ment of  purchase  which  required  him  te 
make  large  expenditures  for  improvements 
thereon,  as  a  condition  upon  which  he  was 
to  receive  hii  deed,  where  the  title  proves  te 
be  defective,  has  an  equitable  lien  upon  the 
land  for  the  value  of  his  improvementa 
OibeH  V.  Peieler,  97  D.  785. 

Improvements  by  a  vendee  in  possession 
who  has  paid  the  purchase-money  should  be 
allowed  for,  although  they  exceed  the  rents 
and  profits,  if  the  vendor  disaffirms  the  ooa- 
tract and  refuses  to  refund  the  purchase 
money  without  suit;  but  the  vendee  should 
not  be  allowed  for  improvements  made  after 
obtaining  judgment  for  the  price  paid,  end 
rents  should  commence  at  that  time.  Mwhm 
V.  Handley,\^\>.  140.* 

The  seneral  equi^  rule  is,  tly^t  an  oocnpent 
of  land  is  regarded  as  the  employee  of  the 
real  owner,  and  not  as  his  tenant,  in  clear- 
inff  and  fencing,  and  rendering  it  fit  for 
cultivation;  but  after  it  is  fit  for  cultivation, 
the  accounts  between  the  owner  and  ocou* 
pant  should  be  adjusted  on  the  principles 
governing  landlord  and  tenant;  but  many 
exceptions  should  be  made.    75, 

Wnere  a  son  who  is  the  tenant  of  his 
father's  estate  makes  improvements  thdreon 
in  pursuance  of  a  promise  from  the  father 
that  upon  his  death  the  title  to  the  land  ^all 
vest  in  the  son,  and  the  father  dies  without 
giving  such  title,  neither  the  vesting  of  the 
title  to  the  land,  upon  which  the  improve* 
ments  wefe  erected,  in  the  son  as  cne  of  the 
heirs  of  the  intestate,  nor  tiie  assignment  of 
such  land  to  the  son  under  an  agreemeal 
among  the  heirs,  can  be  regarded  as  a  per^ 
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fomuuioe  of  th«  intoctate's  contract.  The 
•on  inaj  therefore  recover  of  the  estate  the 
Talae  of  the  imiwoFementa  ereoted*  STiuth 
▼.  Smiih,  78  U  6. 

A  eon  may  recover  the  vmlne  of  improve- 
menta  erected,  where,  being  the  tenant  of 
hia  father'a  estate,  he  makes  each  improve- 
ments under  a  promise  from  the  father  that 
upon  his  death  the  title  to  the  land  shall  vest 
ia  the  son,  bat  the  father  dies  without  saeh 
title  vesting  in  the  son,  and  an  agreement 
amonff  the  heirs  contemplates  an  equal  divis- 
ion of  the  intestate's  estate  among  all  the 
heirs,  allowing  the  son  no  compensation  for 
the  improvements  more  than  he  would  have 
received  as  an  heir  at  law,  had  the  improve- 
oients  been  made  by  him  flratuitously,  and 
exclusively  for  his  father's  ben^t.    lb. 

Where  a  son  who  is  the  tenant  of  his  father 
lefuses  to  make  improvements  until  he  has 
his  father's  promise  that  uj^n  hia  death  the 
title  to  the  Uad  shall  vest  in  the  son,  if  the 
aoB  makes  the  improvements,  but  fails  to 
pt  the  title  to  the  land,  such  improvements 
mure  to  the  benefit  of  the  estate^  but  the 
eon  may  recover  the  value  thereof.    lb. 

Plaintiff  entered  upon  defendant's  land 
under  a  verbal  contract  of  purchase,  and 
•owed  erope  with  consent  of  defendant. 
Afterward,  defendant  refused  to  earr^  out 
the  contract  of  aale,  and  ejected  plaintiA 
JSfeU,  that  plaintiff  wae  entitled  to  the  crops. 
Marrkr.  Frink,  10 R.  818. 

One  who  is  let  into  poesession  under  a 
parol  contract  to  purohsse  ii  a  tenant  at  will 
so  far  as  relates  to  the  emblements.     76. 

A  purchaser  of  land;  knonriu^  the  title  to 
be  defective,  buys  at  his  own  risk,  and  he  is 
not  entitled  to  compensation  for  improve- 
ments placed  upon  it  from  the  rightful  owner 
who  seeks  to  recover  the  land  in  ejectment, 
nlthoogh  the  latter  may  have  known  that  the 
improyementa  were  being  made,  and  made 
BO  objection.     Waiker  v.  (iuiagt  31  D.  462. 

No  compensation  will  be  allowed  in  equity 
lor  improvementa  put  upon  land  by  one  who 
htm  entered  under  a  contract  to  obtain  the 
title,  which  he  has,  subsequently  to  his  en- 
try, repudiated.  French  v.  Seely,  82  D.  758; 
or  iHiero  he  fails  to  comply  with  the  eon- 
tract    Seabunf  v.  Stewart,  58  D.  264. 

A  subpurehaeer,  waiving  hia  claim  for 
■peeiflc  performance^  and  suing  for  compen- 
■ation  for  improvements  made,  should  bring 
in  the  same  parties  and  establish  the  same 
equitiee  as  if  he  were  seekiuff  a  specific  per- 
formance.    Henderaon  v.  Pickett,  16  D.  130. 

81.  Iiiabilitjr  of  parchaMr  fbr  use 
and  OCCUpatioxL  —  One  in  possession  under 
a  contract  for  the  purchase  of  land  ii  not 
liable  to  pay  rent  on  the  implied  contract 
for  the  use  and  occupation,  if  the  owner  fail 
to  execute  a  conveyance.  Littk  v.  Peareon, 
19  D.  280;  Ihmffht  v.  (Mer,  64  D.  106;  in 
absence  of  an  express  promise  to  pay  rent. 
Jknmetir,  Pembecot Fair  OromidCh.^ 2U,6&. 
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A  vendee  under  a  verbal  contract  for  the 
sale  of  land  sustains  the  relation  of  tenant  at 
will  to  his  vendor,  and  is  liable  to  an  action 
for  use  and  occupation  of  the  premises,  where 
the  vendee,  wito  the  vendor's  permission, 
goes  into  occupation,  without  any  agree- 
ment to  pav  rent,  and  fails  to  pay  for  tlie 
land,  and  voluntarily  abandons  the  prenusea 
Patiermm  v.  Stoddard,  74  D.  480. 

Where  the  owner  of  land,  with  valuable 
buildings  on  it^  contracts  to  oonvey  it  at  a 
future  day  on  payment  of  a  stipulated  price^ 
secured  by  the  parohaser's  notes  preeently 
given,  the  purchaser  presently  taking  pea- 
session,  and  the  buildin^^s  are  destroyed  by 
fire,  without  fault  of  either  party,  before 
payment  and  conveyance,  the  vendee  is  not 
bound  to  take  the  land  and  pay  the  notes, 
but  the  vendor  is  entitled  to  the  value  of 
the  use  and  occupancy  durins  the  vendee's 
possession.    Oculd  v.  Mureh,  35  R.  326. 

89.  for  r«nts  and  profits.  —  A 

vendee  in  posseision  of  land,  under  a  con- 
tract of  purchase,  is  not  chargeable  with 
rents,  nor  entitled  to  interest  on  the  money 
paid,  as  Ions  as  the  parties  abide  by  the 
contract,     ^ffkr  v.  Porter,  26  D.  155. 

One  in  the  possession  of  real  estate,  under 
a  contract  for  tiie  purchase  thereof,  is  ao> 
countable  to  the  actual  owner  for  the  rents 
and  profits,  after  the  extinguishment  of  the 
title  in  him  under  whom  possession  was 
taken.     WM  v.  Conn,  13  D.  225. 

A  vendee  in  poesession,  disaffirming  the 
contract,  and  recovering  damages  for  non- 
conveyance^  ii  liable  for  rents,  subject  to 
the  value  of  improvements  placed  by  him 
on  the  land.     Ondg  v.  Martm,  19  D.  157. 

88.  Oonditiona,  and  how  performad. 
—  A  vendee  of  land  sold  subject  to  a  condi- 
tion of  repurchase  is  entitled  to  the  rents 
and  profits  accruing  between  the  sale  and 
repurchase.    Betmet  v.  ffoU,  24  D.  455. 

Where  a  pnrohaeer  of  land  agrees  to  pay 
the  purchase-mons|^,  upon  the  vendor*s  di* 
Uvenng  to  him  United  states  patents  there* 
for,  such  vendor  cannot  enforce  payment 
before  performing  the  condition  precedent^ 
altiiough  Congress  may,  subsequently  to  the 
m#king  of  the  agreement^  hav^  passed  an 
act  whidi  rendered  the  delivery  of  such 
patents  unnecessary  or  impracticable.  Chcnh 
teau  V.  RueeeU,  31  D.  191. 

Where  def  endent  agreed  to  remove  certain 
encumbrances  from  premises  conveyed  to 
plainti£F  by  a  oertun  day,  in  consideration 
thereof  to  be  allowed  a  certain  sum  on  a 
debt  due  plaintifT,  the  removal  of  the  encum- 
brances by  that  dav  is  not  a  condition  pre- 
cedent, and  defendant  not  having  removed 
the  encumbrances  till  the  day  had  passed,  he 
is  still  entitied  to  set  off  the  sum  stipulated 
in  an  action  by  the  plaintiff  on  the  original 
indebtedness,  the  plaintiff  not  having  recon- 
veyed  the  premises  to  him.  Ro/yrte  v.  if  ors- 
Am,  37  D.  62. 
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Where  plaintiff  has  luffered  damages  by 
the  delay,  in  tuch  a  oaae,  he  has  a  nght  to 
have  them  deducted  from  the  amount  he 
agreed  to  allow  for  the  premises.     lb. 

Where  land  is  conveyed  on  condition  that 
unless  the  grantee  pay  certain  notes  the 
deed  shall  be  **  void  so  far  as  to  make  good 
any  non-fulfillment  of  said  oonditlons,*'  a 
breach  of  the  condition  will  entitle  the 
grantor  to  obtain  possession  and  hold  the 
property  as  a  pledge  or  mortgage,  until  the 
oondition  is  performed.  Fiak  t.  Chandler, 
50  D.  612. 

A  condition  in  a  contract  for  the  sale  of 
land,  **  that  if  default  should  be  made  in 
fulfilling  any  part  of  the  contract  on  the 
part  of  the  purchaser  the  seller  might  re- 
sard  the  contract  as  forfeited,  and  resell  the 
Lmd,"  will  not  exempt  the  seller,  if  he  en- 
force the  forfeiture,  from  accounting  to  the 
purchaser  for  payments  made,  over  and 
above  damages  accruing  from  the  breach  of 
agreement  to  the  seller.  Qilbrdh  v.  QreweU, 
74  D.  266. 

An  agreement  to  oonvey  land  if  the  vendee 
should  find  oil  upon  it  is  to  be  construed  as 
an  agreement  to  oonvey  the  land  if  oil  should 
be  found  within  a  reasonablo  timo.  Dark  v. 
JokmUm^  93  D.  732. 

A  vendor's  agreement^  in  a  oontract  for 
the  sale  of  a  house  and  lot^  to  deliver  pos- 
session of  premises  at  a  future  day,  does  not 
amount  to  a  oondition  that  the  oontract  shaJl 
be  void  if  there  is  any  change  in  the  state  or 
value  of  the  property  on  the  day  for  its  de- 
livery.    Brewer  v.  fferberi^  96  D.  582. 

84.  Effect  of  conveyance  to  merge 
contract  to  convey.  — When  a  deed  is 
made  in  pursuance  of  a  prior  agreement^  the 
•«reement  is  thereby  made  a  nullity,  and 
the  rights  of  the  parties  are  controUed  by 
the  deed.  Kerr  v.  CalvU,  12  D.  537.  S.  P., 
Html  V.  Anddon,  40  D.  283;  Timme  v.  ^Aon- 
iMm,  81  D.  632.  Contra,  Speed  v.  Ham^  15 
D.  78. 

A  ffrantee  who  accepts  a  deed  with  a 
■peciiJ  warranty,  and  executes  bonds  and 
mortgsjge  for  purchase  money,  oannot  claim 
deduction  or  abatement  from  the  mortgage 
debt  by  reason  of  an  outstanding  encum- 
brance on  the  land  within  the  warranty,  in 
a  suit  brought  by  an  assignee  to  fcureclose 
the  mortgage.  Timme  v.  SItannon,  81  D. 
632. 

86.  Construction  of  contracts  for 
exchange  of  lands.  —  Under  a  parol  oon- 
tract of  exchange  of  lands,  where  tiie  con- 
tracting parties  have  occupied  the  tracts 
exchangeo,  neither  can  recover  rents  of  the 
other.  Bat  on  deolarin^^  such  exchange  void, 
the  value  of  the  lasting  improvements  at  the 
time  of  the  decree  should  be  taken  into  con- 
sideration by  the  court.  Siai'k  v.  Connadg, 
14  D.  76. 

Where  one  of  two  parties  to  an  agreement  I 
for  the  exchange  of  lands  exeentes  his  eon- 1 


veyauce,  and  the  other  then  refuses,  bul 
afterwards  executes  his  oonveyanoe  alMV 
which  is  accepted,  such  acceptance  is  a  bar 
to  an  action  by  the  first  grantor  for  the  rent 
of  the  land  granted  by  him  between  the 
dates  of  the  two  conveyances.  Warner  v. 
Baem,  69  D.  253. 

Where  one  party  to  an  oral  agreement  for 
the  exchange  of  lands  has  executed  and  de- 
livered his  aeed,  and  the  other  has  refused 
to  fulfill  his  agreement  or  delivered  an  in- 
valid deed,  an  action  for  money  had  and 
received  cannot  be  maintained  against  the 
latter,  although  the  land  convey^  to  him 
was  estimated  at  a  fixed  sum,  and  has  been 
since  sold  by  him  and  converted  into  money. 
The  action  should  be  for  the  price  of  land 
sold  and  conveyed.  Ba^ord  v.  Pearum^  85 
D.  764. 

Taxes  en  lands  mutually  exchanged  hv 
warranty  deeds,  which  the  pi^Lies  to  such 
deeds  agree  shall  be  set  on  against  eaoh 
other,  are  a  part  of  the  consideration;  and 
in  an  action  against  the  vendor  by  one  de- 
riving title  by  warranty  deed  from  the 
vendee  to  recover  money  paid  by  the  plain- 
tiff to  remove  the  encumbrance  so  assumed 
by  the  vendee,  parol  evidence  of  the  agree 
ment  concerning  the  taxes  is  admisuble. 
And  if,  in  such  case^  it  be  considered  that 
the  warrantv  of  the  vendor  was  broken, 
still  the  vendee  oould  agree  upon  the  dam- 
ages, and,  upon  their  payment,  the  breach 
would  be  satisfied.  BoUniui  v.  Xitter,  96  D. 
674. 

II.  RiGBTS  or  Bona  Fids  Pvrchissbs. 
I.  In  OeneraL 

86.  Who  are  deemed  to  be  bona  fide 
purchasers  without  notice.*-- A  pnr^ 
chaser  means  one  who  has  acquired  the  legal 
title,  and  not  merely  (me  who  holds  a  bond 
for  a  conveyance.  GUpm  ▼.  DobU,  5  D.  622. 
And  in  equity  is  one  who,  without  fraud 
and  for  viune,  acquires  a  right  or  interest. 
Jamee  v.  Morey,  14  D.  475. 

To  constitute  a  person  a  purchaser  for  a 
valuable  consideratioii,  without  notiosu  it  is 
neoessafy  that  he  should  have  paid  tiie 
money  and  obtained  a  oonveyanoe  before 
notice.    Blight  v.  BoiAb,  17  D.  1S6. 

Payment  m  full  before  receiving  notice  of 
an  equity  is  essential  to  eonstituto  a  fomi 
Jide  purchaser.  Dugan  v.  Vatiier,  25  D.  105. 

Between  a  purchaser  in  good  faith  under 
the  recording  act,  and  a  IwMjide  purchaser 
within  the  deciBions  of  the  courts  m  equity, 
there  is  no  distinotioii.  Orimd<me  ▼.  Carter, 
24  D.  230. 

When  a  creditor  merges  his  judgment  into 
a  title,  without  actual  or  constructive  notice 
of  prior  equitiei^  he  becomes  a  purohaser 
within  the  meaning  of  section  2220  of  Uie 
Revised  Stotutes  of  Iowa,  I860,  relating  to 

*  Who  is  a  bona  /Ue  puiehaser  without 
see  note,  b6  D.  oa 
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tecistry  ol  ooiiToyuiOM  of  land,  and  ia  an- 
tttlad  to  equal  proteotioiiv  In  tha  absenoa  of 
oppoainff  eqoitabla  oiroamatancaa,  with  any 
other  ■ooBequent  bonajide  parcbaaar,  Hal' 
Ipwflw  T.  Plainer,  89  D.  517. 

87.  Who  aro  not  ao  deemad.  ^na 
doctrine  of  aweai  trnptw  applies  to  a  pnr^ 
ahaaer  where  the  titla  to  the  land  dependa 
npon  tha  aonatraction  of  a  will,  which  is  on 
record.  Tongue  v.  NytweU,  79  D.  649. 
&  P.,  Fallon  V.  ChkUster,  26  R.  164. 

To  aonstitata  one  a  bona  j/Ule  purchaser, 
ha  most,  before  he  has  notice  of  a  prior 
equity,  either  part  with  his  property  on  the 
aredit  of  the  estate,  or  give  up  some  secu- 
fityt  or  part  with  soma  right,  or  place  him* 
sell  in  a  worse  position  than  ha  would  have 
ooeupied  had  he  received  the  notice  before 
hia  purchase.  Dkkerson  ▼•  TUUnuhatL  26  D. 
028. 

One  who  takea  a  eonveyanoe  of  an  aetata 
in  payment  of  a  debt^  without  notice  of  a  prior 
nnrecorded  mortgage,  is  not  a  subsequent 
homajlde  purchaser  aa  against  the  mortgagee. 
/k 

A  grantee  in  a  Tduntary  deed  is  not  a 
homafide  purchaser,  who  will  be  protected 
against  an  outstanding  mortsaga  of  which 
the  grantor  had  notice;  and  where  such 
Toluntary  deed  is  made  for  the  benefit  of  the 
grantor's  creditors,  the  latter  acquire  no 
rights  under  it  aa  against  tha  nortgage. 
Willii  r.  Benderum,  38  D.  120. 

One  to  whom  a  bond  and  mortgage,  given 
to  secure  the  price  of  property  upon  a 
fraudulent  sale^  is  assigned  witiiout  any 
pecuniary  consideration  Ming  paid,  but  sim- 
ply as  a  gift,  does  not  occupy  the  position 
of  a  bonajide  purchaser,  so  that  the  contract 
eannot  be  rescinded  aa  to  him.  Baher  v. 
Letier,  23  B.  117. 

He  is  not  a  bona  Jlde  purchaser,  who  haa 
sufficient  notice  to  put  him  on  inquiry. 
JhirdeU  v.  Haley,  19  D.  444;  or  who  merely 
takes  the  legal  estate  in  payment  of  or  aa 
aecnrity  for  a  orevious  debt.  Dickevson  v. 
TiUini^kui,  26  U.  628;  or  who  has  knowl- 
•dge  in  fact  of  a  prior  unrecorded  convey- 
ance.    Matter  of  Conrad  Leknan,  3  R.  1& 

88.  How  hi  protected.  —  A  bona  Jlde 
purchaser  from  a  fraudulent  grantor  obtains 
a  title  which  cannot  be  affected  by  the  fraud. 
Dugan  v.  VaUier,  26  D.  106. 

A  bona  JSde  purchaser  of  land,  without 
notice  of  a  mistake  in  the  certificate  of  a 
deed,  does  not  by  reconveving  to  Ins  grantor 
thereby  transmit  to  him  the  supenor  equity 
he  acquired  as  an  innocent  purchaser,  oirnp- 
mm  ▼.  Montgomery,  99  D.  228. 

A  bonajfde  purchaser  from  a  fraudulent 
grantee  will  hold  aa  agaiost  the  original 
grantor.  Somes  v.  Brewer,  13  D.  406;  Dwell 
T.  Haley,  19  D.  444. 

A  subpurchaser,  in  whole  or  in  part,  of 
an  equity  will  be  protected  from  the  acts  of 
tfae  origmal  vendor  and  vendee,  and  may 
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have  a  specific  execution  if  he  can  show  a 
complete  equity  against  his  immediate  Ten- 
dor,  and  also  against  the  holder  of  the  legal 
title.    Henderwn  v.  PidseU,  16  D.  130. 

A  purchaser  vrith  notice,  from  an  innocent 
purchaser  without  notice,  of  a  prior  nar^ 
corded  conveyance,  is  protected  by  the  inno> 
cence  and  want  of  notice  of  his  grantor. 
Belly.  Twilighi,  46  D.  867;  BoynUm  v.  Bue^ 
19  D.  326. 

A  bonajide  purchaser,  without  notice  d 
any  fraudulent  design,  will  be  protected  un* 
der  the  statute  of  fnLnds.    Oarland  v.  Bives, 

16  D.  766.  &  P.,  ScoU  v.  Gallagher,  16  D. 
608;  Tfumat  v.  Mead,  19  D.  187;  HaU  v. 
DelapUme,  68  D.  67;  Harper  v.  BUA,  69 
D.  897. 

A  bona  Jide  purchaser  is  not  affected  by 
fraud  in  his  vendor  where  the  latter  has  the 
legal  title  to  the  property  sold.  MUe§  v. 
Oden,  19  D.  177.  BnitkbonaJSde  purchaaer 
from  one  having  no  title  cannot  obtain  any 
title,  for  he  who  has  no  title  can  convey 
none,  and  a  bad  title  ia  not  made  good  by 
the  ignorance  of  the  purchaser  of  its  defects^ 
or  his  want  of  knowledge  of  the  better  title. 
Barnee  v.  Meeda,  49  D.  390. 

A  6oiia  Jide  purchaser  for  value  takes  an 
estate  subject  to  no  other  liens  than  such  aa 
attached  to  It  at  the  time  of  purchasOi 
FoUeU  ▼.  Beeee,  66  D.  472.  And  without  no> 
tice  of  an  equitable  lien  holds  the  property 
dischaiged  of  the  lien.     White  v.  Dougfier^, 

17  P.  802.  a  P.,  Corner  v.  Harkneee,  71  D. 
216.  And  without  notice  of  agreement  to 
join  fences  is  not  bound  by  such  agreementb 
H€/¥X  V.  ^eo^,  72  D.  202.  And  without  notice 
of  equities  in  favor  of  the  owner  of  adjoin- 
ing land,  arising  out  of  verbal  a^reementa 
between  him  and  the  grantor,  will  not  be 
bound  thereby.  CUmer  v.  Wallace,  76  D. 
136. 

An  innocent  purehaser,  without  notice,  of  a 
tract  of  a  land  from  a  person  hoKling  the  legal 
title  thereto  ti^Lee  it  discharged  of  a  trust 
created  by  a  ^reviooa  contract  to  convey 
to  another  psrty,  because  of  the  laches  <» 
the  latter  in  takmg  his  deed;  but  where  the 
vendor  only  holds  the  equitable  title  to  the 
land,  notice  thereof  is  communicated  by  a 
contract  to  convey,  aa  well  as  by  deed,  and 
the  rights  of  the  parties  are  governed  by  the 
maxim.  Qui  prior  eet  tempore,  potior  eet  Jure. 
Craig  v.  Letper,  24  D.  479. 

A  purchaser  for  vlIuc  without  notice  of 
fraud  in  his  vendor  stands  upon  aa  high 
ground  in  equity  aa  any  other  creditor  or 
eettui  que  trust,  HwUer  v.  Lawrence,  9i 
D.  640. 

One  who  has  purchased  land  by  parol, 
paid  the  price,  and  entered  into  and  retained 
peaceable  possession,  will  be  protected  in 
equity  against  the  claim  of  a  subsequent 
judgment  creditor  of  his  vendor.  Snyder  v. 
Martin.  41  R.  670. 

Upon  common-law  prinoiplei^  a  volnntaiy 
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«tmvejmDC9  is  Toid  against  snbsaqvent  bona 
Jlde  purchasers  for  a  Taluabla  oonsideration 
without  notioa.  Fleming  r.  Towntend^  fiO 
D.  S1& 

Whera  a  Judgment  is  recoTsred  against  a 
▼endor  of  land  of  which  the  Tendee  is  in 
possession,  and  the  land  is  sold  under  the 
judgment,  the  vendee  who  has  without  no- 
tice of  the  judgment  completed  his  purchase, 
and  received  a  deed  from  his  vendor  before 
the  sheriff's  sale,  may  sustain  a  bill  in 
equity  to  havo  the  sheriff's  deed  declared 
void,  and  the  possession  of  the  premises 
decreed  to  the  plaintiflL  FUle^  v.  Duncan, 
03  D.  337. 

A,  owning  certain  lands,  and  intending  to 
convey  the  same  to  his  daughter  aa  a  gift, 
executed  a  deed  in  which,  tnrough  a  mis- 
take of  the  draughtsman,  the  premises  were 
incorrectly  described,  and  the  name  of  the 
daughter's  husband  inserted  insfcead  of  her 
own  as  grantee.  No  consideration  was  paid 
ar  promised  for  the  conveyance,  although  a 
oonsideration  was  named  in  the  deed.  The 
deed  was  delivered  to  the  daughter  and  duly 
recorded,  and  she  was  placed  in  possession. 
Afterward  the  husband  executed  a  mortgage, 
eontainin|(  the  same  erroneous  description  of 
the  premises,  to  a  bona  fide  mortgagee,  who, 
upon  foreclosure,  ourchased  the  premises 
and  took  a  sheriff's  oeed  containing  the  same 
erroneous  description.  Suit  was  brought  by 
the  purchaser  to  correct  the  description; 
whereupon  A,  having  then  first  discovered 
the  error  in  his  former  deed,  executed  and 
delivered  to  his  daughter  another  voluntary 
deed,  wherein  she  was  named  as  grantee, 
and  the  premises  correctly  described.  HM^ 
1.  That  the  purchaser  having  acted  in  good 
faith,  and  without  any  notice  of  a  defect  in 
the  husband's  title,  A  was  estopped  from 
denving  that  the  deed  to  the  husl>and  was 
made  in  good  faith,  or  that  the  grantee  was 
properly  named  therein;  2.  That  the  daugh- 
ter, being  a  voluntary  grantee,  had  no  claim, 
either  under  the  origiiud  deed  or  under  the 
one  executed  pending  suit;  3.  That  the  deed 
to  the  husband  was  not  void  for  uncertainty 
In  the  description  of  the  premises  conveyed 
and  that  the  plaintiffs  were  entitled  to  have 
their  deed  reformed.  Otrman  MuL  In$,  Co, 
▼.  Orkn,  2  R.  341. 

89.  Purchaser  of  eqtdtable  title  holds 
subject  to  equities.*  —  A  purchaser  of  an 
equitable  title  takes  it  subject  to  all  equi- 
ties, though  he  purchases  bona  fide,  for  a 
valuable  consideration,  and  without  notice 
thereof.  York  v.  McNuU,  67  D.  607.  S.  P., 
Polk  V.  CkMant^  34  D.  410;  Craig  v.  Leiper, 
24  D.  479. 

Where  A  oontracted  to  sell  a  house  and 
lot  to  B,  and  C  purchased  of  B  all  his  right, 
•to.,  —  Aeie^  that  C,  though  a  bona  fide  pur- 

*Purc'ha>'er  of  equitable  title,  whether  and 
when  eiiiiUed  to  protect iou  as  puichaiier  in  good 
laiUk.  see  note,  97  D.     *  '^ 
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chaser  without  notice,  must  take  the  prop- 
erty  subject  to  all  the  eauity  exiating  between 
the  original  parties,  A  and  B.  Mmrrag  ▼• 
Oouvemeun  ID.  177. 

Where  two  persons  have^  in  good  faith, 
purchased  at  different  times  a  tract  of  land 
from  the  same  person,  who  holds  only  the 
equitable  title  thereto^  the  first  purchaser 
has  the  beat  right,  and  must  prevail,  the 
equities  being  equal  otherwise.  Ora^  v. 
/^emer,  24  D.  479. 

The  assignee  of  a  bond  for  the  title  takes 
it  subject  to  defenses  available  against  the 
original  vendee,  notwithstanding  he  pur- 
chased for  a  valuable  consideration,  and 
without  notice  of  such  defenaaa.  York  v. 
McNuU,  61  D.  007. 

40.  Bules  of  pleading  and  evidence 
respecting  good  &ith  and  want  of 
notice.  —  Where  one  pleads  that  he  was  a 
bona  fide  purchaser  without  notice,  he  must, 
to  support  that  plea,  allege  and  prove  not 
only  that  he  had  no  notice  of  the  plaintiff 's 
rights  before  and  at  the  time  of  the  pur- 
chase, but  also  that  he  actually  paid  the  pnr- 
chase-money  before  such  notice.  And  the 
fact  that  the  purchase-money  was  secured, 
but  not  paid  before  notice,  will  not  sustain 
the  plea.  Jeioett  r.  Palmer,  U  D.  iO\.  S.  P., 
JaacBon  v.  McCheeney,  17  D.  621;  Doewell  v. 
Buchanan,  23  D.  280;  Cfrhnstone  v.  Carter, 
24  D.  230;  Bush  v.  Bush,  61  D.  676;  JStferts 
V.  Agnes,  66  D.  314;  Warner  v.  WhiUaier,  72 
D.  66. 

The  rule  in  ejectment  is  different^  because 
there  the  strict  legal  title  must  prevail 
Jadtson  v.  McChetney,  17  D.  621. 

The  defense  of  bona  fide  purchase  for  a 
valuable  consideration,  and  without  notice, 
can  be  set  up  by  way  of  answer,  against  a 
plaintiff  aasertins  a  prior  equitable  daim, 
as  well  as  by  a  pfoa  in  bar  founded  on  such 
notice.     Baynard  v.  NorriSf  46  D.  647. 

An  answer  setting  up  the  defense  c^  bona 
fide  purchase  must  allege  that,  at  the  time 
of  oonveyance,  the  grantor  or  mortgagor 
waa  seised,  or  pretended  to  be  seised,  and 
was  in  possession  of  the  premises  conveyed. 
Ibt 

The  plea  of  bona  fide  purchaser  for  value, 
without  notice,  must  set  forth  the  various 
requisites  of  the  defense  with  convenient 
certainty,  and  must  explicitly  deny  notice  of 
the  plaintiff's  daim  before  execution  of  the 
conveyance  and  payment.  Cummings  v. 
Coleman,  ^62  D.  402.  For  a  decree  will  be 
made  agamst  a  purchaser  for  a  valuable  con- 
sideration who  does  not  deny  notice.  Biake 
V.  Jones,  21  D.  630. 

To  entitle  a  party  to  the  protection  which  a 
court  of  equity  extends  to  a  subeequent  bona 
fide  purchaser,  he  must  make  a  luU  state- 
ment of  all  the  facte  and  circumstances  of 
his  case,  so  that  the  court  may  be  able  to  do 
perfect  equity  between  the  parties.  Mouis 
T.  Agnes,  65  D.  814. 
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8.  AamU  and  (hnUrueiive  Nake. 

41.  What  amounts  to  notioe  of  eqoi* 
Om,  geninrally.— a  ^arol  lale  of  land, 
where  the  oonaideratum  u  paid  and  po«es- 
eion  deliTeredy  ie  good  M  Mtween  the  par- 
ties; bnt  to  inake  it  valid  as  to  a  bona  fidt 
pnrcbaeer,  there  must  be  clear  evidence  of 
notioe  to  him,  either  aotoal  or  legaL  Legal 
notice  exist*  only  where  there  is  a  Tiolent 
presumption  of  aotaal  notice,  BUlukaon  v. 
Wei^  6  D.  406. 

Notice  given  by  the  tenant  in  possession 
nnder  the  olaimant  of  an  equitable  title  is 
as  available  against  thepnrohaser  as  if  siven 
by  the  olaimant  himself.  OaOkm  v.  JiMoi^ 
im,  12  D.  208. 

Actaal  notioe  of  title  oan  be  siven  by  him 
only  in  whom  the  title  is  vesteiL  Woods  v. 
Farmere,  32  D.  772. 

Notice  of  the  existence  of  a  deed  is  not 
Inferred  from  proof  of  ffeneral  report  in  the 
aeiehborhood  that  the  land  had  been  sold, 
and  the  communication  of  such  report  to  de- 
fendant; nor  from  an  intimation  by  one  not 
interested  in  the  land  that  another  title  is 
ontstaudins;  nor,  generally,  from  informa- 
tion given  l>y  a  person  not  interested  in  the 
Droperty.      WUmm   v.   MeUuUimgh,    02   D. 

The  burden  of  proving  actual  notioe  of 
a  deed  or  instrument  affecting  title  to  land, 
so  as  to  affect  a  morteagee,  is  upon  the  per* 
son  asserting  that  sn<m  notice  existed.    Bk 

A  purchase  with  notice  of  a  secret  trust 
must  be  made  out  by  clear  proof  of  actual 
Dotica|,  or  of  facts  wluch  put  the  party  upon 
■nob  .inquiry  as,  if  pursued  with  ordinarv 
diligence,  would  have  led  him  to  the  knowl- 
edge of  such  trust.    Ih, 

A  mere  rumor,  or  suspicion  of  defect  in 
title  to  real  estate,  or  an  outstanding  inter- 
eat  in  a  third  person,  will  not  operate  as 
oonstmctive  notioe  to  a  purchaser  tiiereof. 
Parker  v.  Kane^  66  D.  283. 

A  subsequent  purchaser  of  lands  is  charffe- 
ablo  with  notice  of  a  decree  in  clumcery  T>y 
which  the  rights  of  a  party  to  the  lands  are 
declared,  and  will  hold  them  subject  to  such 
rights.  Where,  therefore,  a  tiaot  of  land 
held  by  a  husband  under  a  contract  of  pur- 
efaase  is  set  apart  as  alimony  to  his  wife  by 
a  decree  of  divorce,  a  subsequent  assignment 
of  the  contract  by  the  husband  and  a  convey- 
ance from  the  original  vendor  to  the  assignee 
will  not  impair  the  rights  of  the  wife;  the 
l^rantee  will  hold  nothing  but  the  mere  legal 
title,  which  he  will  in  equity  be  bound  to 
convey  to  her.     Blue  v.  Bltte,  87  D.  267. 

Notioe  to  a  purchaser  of  an  equitable  in- 
terest need  not  come  from  the  party  inter- 
ested,  or  his  agent;  for  it  is  sufficient  if  it 
comes  olmmje,  provided  it  is  of  a  character 
likely  to  gain  eradit.  Butcher  v.  Yocum.  100 
D.626. 

Where  a  widow  attempts  to  convey  an 
equitable  interest  of  an  heir,  his  grandfather 


is  a  proper  person  to  give  notice  of  such 
equitable  interest  to  the  purchaser,     lb. 

Defendant  drew  a  deed,  and  as  notary 
public  took  the  acknowledgment  of  its  exe- 
cution, and  also  drew  notes,  executed  by  the 
frantee,  for  the  unpaid  purchase- money, 
'our  years  afterward  he  bought  the  prem- 
ises. Held^  that  he  was  not  chargeable  b) 
these  facts  with  notice  of  the  vendor's  claim 
and  lien  for  unpaid  purchase-money.  WhiU 
▼.  FiHher,  40  R.  287. 

42.  Putting  on  inquiry. —Whatever 
will  put  a  purchaser  upon  inquiry,  and  lead 
to  knowledge,  is  notice.  Ue  is  bound  to 
make  inquiry  where  there  is  anythinjo^  that 
would  lead  a  prudent  man  to  make  it,  and 
he  is  therefore  presumed  to  have  known  all 
that  inquiry  would  have  revealed  to  him. 
Oibem  v.  Winelow,  84  D.  652.  S.  P.,  WU> 
eon  V.  MeOuUough^  62  D.  347;  Paarher  v. 
JTofie,  66  D.  283. 

Information  given  to  a  purchaser  which 
ought  to  put  him  on  inquiry  is  anfficient  no- 
tice in  equity.  Prke  v.  McDonald,  54  D. 
657. 

Actual  possession  of  a  party  is  sufficient 
intimation  of  his  rights  to  put  a  purchaser 
upon  inquiry  as  to  the  nature  of  such  poe* 
session,  and  where  he  neglects  to  make  it, 
equity  charffcs  him  with  the  oonsequencet 
of  a  knowledge  of  the  title.  Hardy  v.  Sunv^ 
mere,  32  D.  167;  Baynard  v.  Norrie,  46  D. 
647;  DvtUm  v.  Wareehawtr,  82  D.  765. 

The  failure  of  a  vendee  to  inform  himself 
on  the  subject  as  to  which  the  notice  of  sal* 
was  silent  cannot  be  imputed  as  a  wrong  to 
the  vendor,  who  neither  said  nor  did  any- 
thing to  mislead  him.  Hondricke  v.  Starke 
93  D.  549. 

A  party  will  be  charged  with  notice  of  thf 
contents  and  effect  of  an  instrument  which 
actually  affects  the  land  conveyed  to  him, 
and  which  without  donbt  includes  that  land, 
if,  after  becoming  aware  of  its  existence,  he 
fails  to  make  suitable  inquiry,  notwithstand- 
ing that  the  party  whoee  interest  would 
Erompt  him  to  misrepresent  should  inform 
im  that  the  encumbrance  was  paid  off  or 
dischareed,  without,  however,  lumishingany 
proof  o?  that  fact.  Price  v.  McDonald,  54 
D.  657. 

48.  liiens  or  equities  apparent  on 
fkoe  of  deed.  —  Purchasers  caunot  claim  to 
be  innocent  purchasers,  so  as  to  discharge 
the  lien  of  a  previous  owner,  who,  by  refer- 
ence to  their  vendor's  title  deed,  and  by  in- 
quiry, could  have  learned  that  he  purchased 
upon  a  credit,  and  that  payment  had  not 
yet  been  made.  Honort  v.  BaktweU,  43  D. 
147. 

A  vendee  of  land  is  charged  with  notice 
of  the  facts  recited  in  the  deeds  throutch 
which  he  claims,  and  is  estopped  to  deny  the 
same.  TalhoU  v.  Beil,  43  D.  126.  Hence, 
if  he  acquiree  title  under  a  deed  which 
shows  that  the  premises  have  been  leased. 
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and  ilM  rmti  Mticned  to  a  spaoilM  pmon 
lor  a  OMrtein  Miioa,  ha  holds  snob  premiies 
imdw  an  obugation  to  pay  laoh  ronta  to 
■ooh  pmoii.    ChiUU  ▼.  Ctorip  49  D.  164. 

So  a  tabtequflnt  pnrebaMr  is  affected  with 
eoDitraothre  notice  of  the  aoionnt  of  par- 
chaee-inoD0jr  remaining  unpaid,  where  hie 
deed  provioee  he  ehall  pay  the  amount  then 
due  by  srantor.  Mauly  ▼.  Slamm,  fi2  D.  60. 
And  where  a  patent  was  Issued  to  N.,  as- 
signee of  the  administrator  of  H.  R.»  de- 
ceased,—  Ae/cf,  that  such  recital  was  sufficient 
to  charge  a  subsequent  purchaser  with  notice 
of  the  rights  of  tne  heirs  of  H.  R.  Reeder 
w.  B<mr^  22  D.  762. 

44.  — ; —  or  ahown  toy  record.  —Where 
land  is  daimed  by  entry  from  the  state, 
cTcry  person  dealing  therewith  is  presumed 
to  know  the  faot^  whether  it  has  or  has  not 
been  granted  by  the  state,  because  this  is  a 
matter  of  record,  which  ordinary  diliffence 
can  ascertain,  and  which  all  {iaterested  are 
bound  to  know,  if  material,  before  they  con- 
tract   Craig  v.  Leiper,  24  D.  479. 

A  purchaser  for  valuable  consideration 
from  a  patentee  in  poisession  takes  free  of 
dil  equitable  claim  as  against  the  patentee's 
title  of  which  he  had  no  actual  notice,  al- 
though documentary  evidence  of  a  mistake 
in  the  issue  of  a  patent  existed  in  the  files 
and  records  of  the  general  land-office,  and 
the  record  in  the  proper  register's  office  of 
the  entrv  certificate  was  in  the  name  of  a 
party  ower  than  the  patentee.  Schf^u  ▼. 
5eAnee>  d9  D.  183. 

No  one  will  be  presumed  to  have  had 
knowledge  of  the  registration  of  an  instru- 
ment which  could  not  prejudice  him,  as  his 
claims  are  paramount  thereto.  Wood$  v. 
Fairmn%  82  JD.  772. 

A  purchaser  of  the  legal  title  is  not  bound 
to  take  notice  of  a  lien  upon  land  recorded 
against  former  owner  of  the  eauitable  title 
through  whom  the  purchaser  aoes  not  de- 
raign  title,  and  whose  name  does  not  appear 
in  oonnection  with  it.  Harper  v.  Bibb,  69 
D.  897. 

A  bona  JUU  purchaser  from  a  grantee  in  a 
state  patent  is  not  bound  to  take  notice  of  a 
judgment  lien  on  the  land  recorded  against 
one  who  formerly  held  a  certificate  for  the 
patent,  and  who,  after  the  Uen  attached, 
conveyed  to  the  purchaser's  grantor,  who  ob- 
tained the  state  patent  direct  to  himself,  lb, 

45.  Notioo  from  fkct  of  land  being 
adversely  held.  —  Possession  of  lands  puts 
a  purchaser  or  creditor  on  inquiry  as  to  the 
title  of  such  person.  Morgan  v.  Morgan,  21 
D.  638.  a  P.,  OnmsioM  v.  Carter,  24  D. 
230;  Br^an  v.  BamireM,  68  D.  340;  Knots  v. 
TKompeon^  13  D.  246.  And  in  the  absence 
of  any  precaution  of  this  kind,  he  takes  the 
land  subject  to  the  equities  of  the  person  so 
in  Doesession.     McKee  §.  WUcox,  83  D.  743. 

One  who  purchases  an  estate  knowing  it  to 
ke  in  the  possession  of  tenants  is  bound  to 
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inquire  what  estates  they  hold.  Jamm  t. 
Morey,  14  D.  475;  CkeHemum  v.  Oardner^ 
9  D.  266;  Hood  v.  Fahnettock,  44  D.  147. 

Notice  of  a  title  imparted  by  possession  is 
restricted  by  the  registration  by  the  tenant 
of  an  evidence  of  tiUe  that  would  justify  his 
possession.     Woods  v.  Farmere,  32  D.  772. 

The  grantee  of  land  in  another's  posseasioo 
is  presumed  to  know  all  the  circnmstanoee 
relating  to  the  title  of  the  person  in  posses- 
sion. Hadduek  v.  WUmartk,  20  D.  670;  Eno» 
V.  Thoimpmm,  13  D.  246. 

The  actual  posseesion  by  a  beneficiary  of 
lands  is  notice  of  the  trust  to  a  purchaser. 
PrUehard  v.  Brown^  17  D.  431. 

Actual  possession  of  land  by  or  under  one 
holding  a  contract  for  conveyance  thereof  to 
him,  where  such  possession  is  consistent 
with  the  contract,  is  sufficient  to  effect  with 
notice  a  second  purchaser  from  the  original 
vendor.    Kerr  v.  Day,  63  D.  626. 

The  possession  of  real  estate,  open  and 
notorious,  by  one  holding  an  unrecorded  deed, 
is  evidence  of  notice  to  a  subsequent  pur- 
chaser, of  the  first  grantee's  title;  but  the 
possession  must  exist  at  the  time  of  the  ao- 
quisition  of  title  or  deed  of  tiie  subsequent 
grantee  from  the  common  grantor.  Hunter 
v.  Wateon,  73  D.  543. 

Undisturbed  possession  by  the  equitable 
owner  has  {;enerally  been  considered  legal 
notice;  but  it  must  be  a  clear,  unequivocal 
possession.  Accordingly,  where  A  bought 
by  parol  from  B  a  corner  of  B's  tract,  paid 
for  it,  was  put  into  possession,  and  had 
buildings  erected,  but  at  the  same  time  had 
no  survey  of  the  part,  or  other  admeasure- 
ment to  reduce  it  to  a  certainty,  and  on  B*s 
own  part  there  was  a  forge,  dwelliuK-honse, 
grist  and  saw  mill,  and  other  buildings, 
which,  together  with  A's  buildings,  might 
be  taken  as  one  establishment*  the  possee- 
sion of  A  was  held  not  to  be  legal  notice  of 
his  title  to  a  purdiaser  at  sheriff's  sale, 
under  a  judgment  against  B.  BUUngton  v. 
Wel^  6  D.  406. 

Notice  to  subsequent  purchasers  of  the 
grantor's  land  of  the  erant  of  a  right  to 
erect  a  dam  will  not  be  conclusively  pre- 
sumed from  the  erection  and  occupation  of 
the  dam  by  the  grantee  for  six  months  in 
the  year,  and  by  a  stranger  for  the  other  six 
months.    Boynton  v.  Bees,  19  D.  326. 

A  purchaser  under  a  judgment  will  not  be 
presumed  to  have  examined  the  register's 
office  for  the  debtor's  will,  and  cannot  oc«i- 
tend  that  as  the  terms  of  the  will  justified 
the  tenant's  possession,  that  poesession  was 
evidence  of  no  further  title.  Woods  v.  Far- 
mere,  32  D.  772. 

Registration  by  an  executor  ol  a  will  in 
which  he  is  a  devisee  will  not  operate  to 
restrict  the  notice  of  title  oonveyra  by  his 
possession  of  the  land  devised,  and  to  whidi 
he  has  eUims  paramount  to  those  of  tiie  dsiN 
ik 
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Where  mi  origm  of  poBseaeion  !•  ahown 
during  an  anoeator's  lifetime^  no  presnmp- 
tum  of  aeisiii  by  deaeenfe  can  be  made,  m 
order  to  explain  the  pomeeeion.    lb. 

CoutniotiTe  notice  of  an  nnreoorded  leaae 
for  life  ii  not  given  by  the  foot  that  the 
lessee  and  leeeor  are  both  in  poBseasion  of 
the  premiees,  ao  as  to  take  priority  over  a 
sabeeqnent  mortgage  liy  the  lessor  to  a  mort- 
gagee in  ^ood  faiui,  where  there  was  the 
same  possession  by  the  lessor  and  lessee  be* 
fore  the  lease.    BeUr.  TwUlgJU,46T).Z&J. 

46.  BfEbet  of  no\AiG%. — A  purchaser, 
with  notioe  at  any  time  before  he  is  clothed 
with  the  legal  title  of  an  oatstandins  equity, 
ta  boond  by  sach  prior  equity.  SaUsjf  v. 
Oidham,  41  D.  262;  WWiamaon  r.  Branch 
Bank,  42  D.  617;  OaUkm  v.  McCkuUn,  12  D. 
SOS;  and  this  notioe  may  be  actual  personal 
notioe,  or  it  may  arise  from  open  and  noto- 
rious possession  of  the  land  by  the  Tendee. 
KUy  V.  Duncan,  93  D.  337. 

When  a  defendant  pnrchasee  land  with 
actios  of  the  plainti£f's  equitable  title,  and 
that  his  vendor's  only  interest  arises  from 
his  having  paid  part  of  the  consideration  of 
the  coutraoi  through  which  the  plaintiff  de- 
rives title,  he  will  Im  compelled  to  convey  to 
the  plaintiff  on  repayment  of  that  sum.  P^igh 
w.  BeU,  16  D.  142. 

A  purchase  from  infant  plaintiffs  avails 
nothing,    ift. 

Actiud  notice  of  an  nnreffistered  oonvey- 
ance  renders  it  impossible  For  a  subsequent 
purchaser  to  protect  hinuwlf  against  it. 
TuUUr.  JodBmrn,  21  D.  806. 

Notioe  prior  to  the  payment  of  the  pur- 
chase-money will  bind  a  party  as  effectually 
«8  if  receiveid  before  purchase.  Pries  v.  Me- 
Dwaidt  54  D.  667. 

A  vendee  of  land  who  j^urehases  with  a 
knowledge  of  an  ezistiog  right  of  way  over 
U  is  bound  to  perform  his  engagement  to 
pay  the  purchase-money,  when  the  state  of 
faots  continues  to  be  the  same  as  it  was  at 
the  date  of  the  purchasOi  WUtnn  v.  CoeA- 
rom  86  D.  674. 

A  purchaser  of  land  for  a  valuable  ecu- 
sideration,  with  notice  of  a  prior  deed  for 
same  land  made  by  the  grantor  during  in- 
fancy, but  without  notioe  of  a  subsequent 
imtification  of  that  deed,  will  hold  the  land 
against  tiie  prior  grantee.  BUuk  v.  Hiih, 
^D.  224. 

One  has  as  perfect  a  legal  right  to  pur- 
chase land  which  his  grantor  has  conveyed 
during  minority  as  to  purchase  land  that 
has  never  been  conveyed  at  all;  and  he  is 
not  to  be  denied  the  position  of  an  innocent 
purchaser  because  he  has  notice  of  the  deed 
made  during  minority,    lb, 

A  grantee  who  takes  land  in  payment  of  a 
precedent  debt»  and  with  full  knowledge  of 
the  circumstances  under  which  his  grantor 
Aoquired  title,  takes  it  subject  to  aU  the 
equitisa  wbieb  existed  agamst  it  in  the 
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hands  of  the  grantor.     Taipley  v.  TaipUy,  88 
D.  76. 

A  subvendee  taking  the  legal  title  to 
land,  charged  with  a  vendor's  lien,  and  with 
notice,  accepts  the  title  cwii  imtrt,  and  is  in 
no  better  position  than  the  original  pur- 
ehaser,  and  whatever  is  enough  to  excite  at- 
tention, or  put  such  subvendee  on  inquinr» 
is  notice.  Parker  v.  Foy*  6  R.  484.  S.  P., 
Comferie  v.  Blumrich,  90  D.  230. 

UL  Thb  Vxndos's  Lny. 

47.  Origin  and  nature  of  the  lien.* 

— The  vendor's  lien  was  adopted  by  the  oourts 
of  equity  from  the  civil  law.  Weitbom  v. 
Wiltiams,  62  D.  427.  Lupin  v.  Mark,  21  D. 
256. 

The  vendor  and  vendee  have  mutual  Uens^ 
the  former  for  the  purchase-money  still  due, 
and  the  latter  for  that  which  has  been  paid, 
in  case  it  is  to  be  restored.  Farmer  v. 
Samuel,  14  D.  106. 

The  estate  is  security  for  purchase-money 
to  be  paid  until  an  actual  conveyance.  fKt»* 
bom  V.  OorreU,  40  D.  456. 

On  a  conveyance  of  land  by  deed,  a  lien 
arises  in  equity  for  the  unpaid  purchase- 
monejT.  Oee  v.  McMiUan,  58  R.  315;  if  the 
title  IS  still  in  the  vendee.  Dunitap  v.  Bur^ 
nett,  45  D.  269. 

By  the  civil  law,  a  vendor  has  a  lien  upon 
the  land  sold,  for  any  part  of  the  purchase- 
money  remaining  unpaid,  and  this  without 
any  agreement.  Briscoe  v.  Bronaugh,  46  D. 
108. 

A  vendor's  lien  is  founded  upon  an  im- 
plied trust  between  the  vendor  and  pur- 
chaser. The  trust  attaches  to  the  land,  and 
follows  it  into  the  hands  of  a  subsequent 
purchaser  with  notice.     /&. 

A  vendor's  lien  attaches  where  a  pur- 
ohaser  gives  bonds  and  personal  security  for 
purchaM-money,  but  dMs  not  take  a  con- 
veyance, nor  pay  the  money.  Clower  v. 
RawUngs,  47  D.  108. 

A  vendor  of  real  estate  has  a  lien  for  un^ 
paid  purchase- money  against  the  vendee,  his 
heirs,  privies  in  estate,  volunteers,  and  all 
subsequent  purchasers  with  notice  that  the 
purchase-money  remains  unpaid.  Prima 
facie,  such  lien  exists  without  special  agree- 
ment for  that  purpose;  and  it  devolves  upon 
tibe  purchaser  to  show  that  the  lien  was  not 
intended  to  be  resumed.  BUie  v.  Temple^  94 
D.  200. 

A  vendor's  lien  does  not  exist,  in  a  proper 
sense,  until  established  by  a  decree  of  a  court 
of  equity.     WeUbom  v.  WUUame,  52  D.  427. 

The  doctrine  of  an  equitable  lien  for  pur- 
chaso'money  of  land  should  not  be  extended 
beyond  its  proper  limits,  and  ought  not  to 
be  applied  where  it  is  evident  that  tha 
parties  never  intended  to  apply  it.  Moort 
V.  Hokombe,  24  D.  683. ^ 

*  See  note  on  the  existence,  waiver,  and  as* 
I  signabiUty  of  vendor's  Uen,  28  D.  19»-aili 
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Where  an  agreement  to  indemnify  is  part 
of  the  consideration  for  a  sale  of  land,  no  lien 
attaches  before  a  breach  of  the  covenant  to 
indemnify.  Michigan  State  Bank  ▼.  Hast- 
ings, 41  D.  549. 

A  vendor's  lien  for  the  Qn]^d  pnrchase- 
money  of  land  which  he  has  given  a  bond  to 
oonvey  overreaches  the  lien  of  any  snbae- 

?[nent  judgment  oreditor  of   or  purchaser 
rom  the  vendee.    Oillespie  v.  Brcufford,  27 
D.  494. 

The  existence  of  the  vendor's  lien  on  land 
for  the  unpaid  purchase-money,  even  as  be- 
tween vendor  and  vendee,  is,  in  North  Caro- 
lina, not  yet  settled.  Johnson  v.  Ctnothom, 
27  D.  26a 

Such  a  lien  certainly  does  not  exist  as 
against  creditors  of  the  vendee,  enforcing 
their  debts,  nor  as  against  purchasers  at 
execution  sale,  who  bought  with  notice  that 
the  purchase  price  of  the  land  was  not  yet 
paid.    Ih. 

The  holder  of  a  title  bond  can  resist  re- 
covery by  a  vendor  only  by  bill  to  redeem 
the  premises,  the  vendor's  lien  for  the  un- 
paid purchase-money  being  in  the  nature 
of  •  mortgage.  Chapman  v.  Oiass^  48  D. 
41. 

A  vendor's  lien  differs  from  an  equitable 
mortgage,  the  latter  being  founded  upon  an 
'mpUed  contract,  the  former  not.  freObom 
T.  WiiUams,  62  D.  427. 

A  lien  for  unpaid  purchase-money  on  lands, 
legal  title  being  reserved  in  vendor,  has  same 
legal  effect  as  a  deed  and  mortgage  back  to 
secure  such  delinquency;  and  is  unlike  the 
equitable  Uen  of  vendor  who  has  conveyed 
legal  title  and  acknowledged  receipt  of  pur- 
chase-money, having  none  of  its  odious 
characteristics.    Moore  v.  Anders,  dO  D.  661. 

A  vendor's  lien  is  upon  whole  and  every 
part  of  land.  Ji  a  part  m  lost  by  paramount 
title,  so  as  to  entitle  the  vendee  to  an  abate- 
ment»  the  residue  of  the  land  is  liable  for 
the  balance.     Mhns  v.  LockeU,  68  D.  621. 

A  vendor's  lien  is  upon  land,  especially 
when  sold  with  notice,  and  not  upon  the 
proceeds.    /&. 

A  vendor's  lien,  after  absolute  conveyance, 
is  not  a  specific,  absolute  charge  upon  prop- 
erty, but  only  an  equitable  right  of  the  vendor 
to  resort  to  it  in  case  the  purchase-money  is 
not  paid.     Baum  v.  Origsoy,  81  D.  163. 

A  distinction  between  the  lien  of  vendor 
after  absolute  conveyance,  and  the  lien  of 
vendor  when  contract  of  sale  is  unexecuted, 
stated,    lb. 

To  create  a  vendor's  lien,  there  must  be  a 
debt  for  unpaid  purchase-money  in  a  fixed 
amount,  due  directly  to  the  vendor.  If  the 
vendee's  obligation  consists  of  a  collateral 
covenant,  or  is  for  the  discharge  of  the  liabil- 
ity of  a  third  person,  and  the  conveyance  is 
absolute,  no  hen  is  retained.  Harveff  v. 
KeUy,  93  D.  267. 

An  express  reservation  of  a  vendor's  lien 


in  a  deed  amounts  to  an  equitable  mortgages 
and  the  rights  of  the  vendor  and  vendM  de- 
pend on  their  contract^  and  not  on  a  mero 
implication  of  law.     lb. 

Where  an  agreement  is  made  for  the  sale 
of  real  estate,  the  purchaser  to  have  imme* 
diate  possession,  but  the  title  to  remain  in 
the  vendor  till  the  mqney  is  paid,  an  express 
lien  on  the  land  is  thereby  created  in  favor 
of  the  vendor,  Lagow  T.  BadolkL  12  D. 
268. 

There  is  no  distinction  between  a  legal 
title  conveyed  to  secure  the  payment  of  the 
purchase-money  and  a  legal  title  retained  to 
secure  it.  In  both  cases,  equity  considers 
the  estate  only  security  for  the  debt,  upon 
the  discharge  of  which  the  debtor  is  entitled 
to  a  conveyance  in  the  one  instance  and  a 
reconveyance  in  the  other.  Blhs  ▼.  Tempk, 
94  D.  200. 

A  vendor's  lien  upon  land  for  its  purchase- 
money  is  not  impaired  because  the  obligatioQ 
taken  for  its  payment  includes  the  price  of 
personal  property  sold  at  the  same  time, 
when  the  amount  to  be  paid  for  the  land  can 
be  ascertained  by  prooL  Bmsell  v.  MeUof 
mick,  6  R.  707. 

The  equitable  lien  el  the  vendor  of  land 
for  unpaid  purchase-money  is  subordinate  to 
a  special  lien  acquired  by  a  creditor  of  the 
vendee,  whether  with  or  without  notice,  be- 
fore proceedings  are  instituted  to  enforce 
such  equitable  lien.  Fain  v.  innum,  19  & 
677. 

48.  WIlo  m&y  claim  a  lion.  ~  Where 
the  vendee  assigns  the  contract,  and  the  as- 
signee takes  possession  of  the  land,  the  ven- 
dor, though  he  has  no  right  of  action  against 
the  assignee  for  the  purchase-money,  may, 
however,  by  virtue  of  his  lien  on  the  land, 
call  upon  him  to  pay  the  money,  or  to  sur- 
render the  land,  or  to  have  it  sold  in  satis- 
faction of  the  lien.  Champion  v.  Brown,  10 
0.343. 

A  vendor  retains  no  lien  for  the  purchase- 
money  on  the  claim  of  his  vendee,  where, 
after  the  sale  to  him,  the  vendor  asserts  title 
in  himself,  and  conveys  the  same  land  to  an- 
other.   Blighi  V.  Banks,  17  D.  136. 

A  vendor  has  a  lien  on  real  ektatc^  for  the 
purchase-money,  even  after  deUveiy  of  pos- 
session, unless  he  has  taken  independent 
security  or  the  land  has  passed  to  a  bonaJUe 
purchaser.     Lupin  v.  Marie^  21  D.  266. 

The  asdffttee  of  a  note  given  in  part  oon- 
sideration  for  the  purchase  price  of  land,  to 
secure  the  payment  of  which  the  vendor  re- 
served the  legal  title  in  himself,  is  entitled 
to  have  his  debt  satisfied  out  of  the  land. 
Oraham  v.  MeCampbOl,  83  D.  126. 

No  distinction  can  be  drawn  between  the 
cases  of  a  lesal  title  conveyed  and  a  lecal 
title  reservec^  to  secure  the  payment  ot  a 
debt,     lb. 

Where  a  deed  is  not  to  be  executed  till 
payment  is  made  in  a  contract  for  the  sale  el 
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ntl  and  penonal  estate,  the  ▼endor  hae  a 
Urni  OB  all  the  property  for  the  parofaase 
priee.     Clarfes  t.  Cfurti§,  87  D.  02& 

A  Tendor  may  follow  personalty  into 
hands  of  third  peaione  to  wnom  the  vendee 
has  sold  it  pendinie  lite,  in  snob  a  case.    lb. 

A  vendor  of  real  estate  retains  a  lien  on 
the  same,  for  the  unpaid  parchase-money, 
nnless  he  has  expressly  or  impliedly  waived 
it,  whioh  may  be  enforoed  against  the  vendee 
and  all  persons  elaiming  under  him  with  no- 
tice, althoagh  a  deed  ras  been  ezeoated  to 
the  vendee  conveying  the  legal  title.  Hall 
▼.  CUck  39  D.  827. 

No  lien  arises  for  the  pnrchase-money 
when  loaned  by  a  third  person  to  the  pur- 
chaser of  land;  nor  is  such  person  privy  to 
the  sale  between  the  vendor  and  purchaser. 
StameU  v.  Roberta,  42  D.  193. 

An  order  drawn  by  a  vendor  on  a  vendee 
indebted  for  pnrchase-money  may,  inequity, 
be  treated  as  a  transfer  of  so  much  purchase- 
money,  sad  the  drawer  may  enforce  a  ven- 
dor's lien  therefor.  Kniiel^  v.  WUtkang,  46 
D.  108. 

Where  a  parol  sale  of  lands  passes  a  legal 
and  valid  title,  the  want  of  a  writing  does 
not  affect  the  risht  of  the  vendor  to  retain 
a  lien  upon  the  land  to  secure  the  payment 
of  the  purchase-money.  Briscoe  v.  Bromiugh, 
46  D.  109. 

A  partv  who  has  parted  with  his  lien  for 
the  purchase  price  of  real  estate  and  after- 
wards comes  mto  the  possession  of  the  legal 
title  to  th^  same  land  as  a  trustee,  under  a 
trust  deed  which  providee  for  a  certain  dispo- 
sitioa  of  the  land,  cannot  revive  his  lien  and 
hold  said  land  subject  to  it.  FolhU  v.  Beeet, 
66  D.  472. 

A  vendor  has  a  lien  on  land  sold  for  the 
payment  of  the  pnrchase-money,  even  where 
the  title  has  been  fully  conveyed,  if  he  has 
taken  no  security  for  tiie  payment;  and  the 
rights  of  a  vendmr  who  has  not  conveyed  the 
title  cannot  be  of  less  efficacy.  Salmom  v. 
Efgman,  66  D.  822. 

A  vendor's  position  is  analogous  to  that 
of  mortgagee^  where  he  has  not  conveyed 
the  title  to  the  Umd  sold.    lb. 

A  vendor^  in  a  contract  for  the  sale  of 
land,  bjr  expressly  reserving  the  Iwal  title 
and  giving  Dond  or  covenant  for  titfi  on  the 
payment  of  purchase-money,  retains  a  lien 
tor  unpaid  purchase-money,  of  which  subse- 
quent purchasers  or  encumbrancers  claiming 
under  vendee  must  take  notice.  Moon  v. 
Anden,  60  D.  661. 

One  who  contracts  to  purchase  property, 
giving  to  his  vendor  a  mortgage  upon  other 
•  property  to  secure  the  payment  of  the  pur- 
chase-money, but  who  by  a  subsequent  agree- 
ment secures  the  substitution  of  another  in 
bis  place  as  purchaser,  by  the  terms  of  which 
the  mortgMO  remains  security  for  the  pav- 
ment  of  ue  purchase-money  by  the  sub- 
■titftts^    It   nslthsr   a    vendor    of    nor    a 


oo-purchaser  with  the  substitute,  and  ob- 
tains, by  reason  of  the  mortgage,  neither  a 
joint  interest  with  the  substitute  in  the 
property  purchased  nor  a  lien  upon  it,  espe- 
cially when  by  the  agreement  of  substitu- 
tion the  title  was  to  vest  absolutely  in  the 
substitute.  Bekroeder  v.  Pattsrson,  70  D, 
163. 

A  lease  for  a  term  of  years  is  personal 
property,  and  the  vendor  of  such  property 
has  no  general  lien  upon  it  for  unpaid  pur- 
chase-money after  he  has  parted  with  the 
possession.     Cade  v.  Brownke,  77  D.  96. 

An  equitable  lien  for  the  purchase-money 
of  land  is  not  created  by  a  mere  recital  on 
the  face  of  the  deed  that  the  purchase-money 
remains  unpaid  and  is  to  be  paid  annually. 
And  where  no  intention  to  charge  the  pur- 
ch&se-money  as  a  lien  on  the  land  is  ex- 
pressed in  the  deed,  the  law  will  not  imply 
such  an  intention,  and  no  lien  is  created  as 
against  a  purchaser  thereof  at  sheriff's  sale 
as  the  property  of  the  grantee.  HieaUr  v« 
Qrem,  86  D.  669. 

A  grantor  is  defined  to  be  one  who  gives, 
bestows,  or  concedes  a  thing,  and  in  legal 
parlance  is  understood  to  be  one  who  exe- 
cutes a  deed  or  conveyance,  and  may  be  dis- 
tinguished from  a  vendor,  who  is  a  seller,  or 
a  person  who  disposes  of  a  thing  for  money. 
RuaaeU  v.  WaU,  93  D.  270. 

A  vendor's  lien  may  be  enforoed  in  favor 
of  one  who  is  not  grantor  of  the  land,  and 
though  the  deed  to  the  vendee  is  executed 
by  a  third  person.  Thus  the  owner  of  land 
made  a  parol  gift  of  it  to  his  daughter.  She 
sold  the  land  to  another,  taking  his  notes  for 
the  price.  The  grantor  executed  the  con- 
veyance to  the  vendee,  and  the  price  not 
having  been  paid,  the  vendee  ( the  daughcer  | 
was  permitted  to  enforce  her  Uen  therefor. 
lb. 

Plaintiff's  land  was  sold  by  the  sheriff,  at 
auction,  under  an  execution,  and  bought  by 
defendant,  who  bid  more  than  enough  to  sat- 
isfy the  execution.  Held,  that  plaintiff  had 
a  lien  on  the  land  for  the  excess  of  the  pur* 
chase-money.  Tarbonmgk  v.  Wood,  19  R.  44« 
In  Massachusetts  the  vendor  of  real  estate, 
by  an  absolute'  deed,  has  no  lien  thereon  for 
the  unpaid  pnrchase-money,  in  the  absence  of 
a  written  agreement  of  the  parties  to  that 
effect.     Ahrend  v.  Odiome,  19  R.  449. 

49.  Against  whom  a  lien  may  be 
claimed.  —  I,  In  generoL  —  A  vendor  has  a 
lien  upon  real  estate  for  the  purchase-money 
remainins  unpaid,  and  it  subsists  against; 
the  vendee,  his  heirs,  and  all  others  who 
take  under  him  with  notice.  Glower  v. 
RawUnge,  41  D.  108;  Manig  v.  Slaeon,  52  D. 
60;  WaUon  v.  Hargrovee,  97  D.  429.  This 
lien,  however,  does  not  exist  against  a  bona 
JUU  purchaser  without  notice,  nor  prevail 
against  a  creditor  who  may  have  acquired  a 
judgment  or  execution  lien  upon  the  prop- 
erty before  a  bill  has  been  filed  bv  the  vea- 
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dor  to  enforoa  hit  lien.  Lkteoim  ▼•  /Nred4 
73  D.  196. 

A  ipecifio  lien,  or  a  lien  created  bv  ooD- 
traot»  will  be  operatiye  against  the  oraoiton^ 
bonajide  purcoaserip  and  all  other  persons, 
without  regard  to  aotoal  notice,  where  the 
conveyance  reserving  the  lien  has  been  prop* 
erly  recorded.    lb. 

Uovertnre  is  not  a  bar  to  a  snit  to  enforce 
a  vendor's  lien  on  real  estate.  Perry  v. 
BoberU,  95  D.  689;  Pylant  v.  J?eeseib  26  R. 
605;  KeiU  v.  Oerhard^  34  R.  612. 

A  vendor's  lien  will  prevail  aoainst  a  ▼en- 
dee,  and  against  volunteers  and  purchasers 
under  him,  with  notice,  or  having  an  equita- 
ble title  only;  against  assignees  claiming  by 
a  general  assignment  made  under  banlmipt 
or  insolvent  laws,  or  by  a  failing  debtor  for 
the  benefit  of  creditors;  against  the  claim  of 
dower  by  the  wife  of  the  purchaser;  and 
against  a  judgment  creditor  of  the  vendee. 
ifaUtm  ▼.  Harffroves,  97  D.  429. 

2.  Sub&equeiU  creditar$  of  vendee,  — A  ven- 
dor's lien  may  be  assertea  against  judgment 
creditors  of  the  purchaser,  l>ut  not  apainst 
bona  JUU  purchaaera  from  the  latter  without 
notice.    Aldridge  v.  />imn,  41  D.  224. 

'  Where  an  absolute  conveyance  is  made  of 
land,  a  receipt  given  for  the  purchase-money 
and  possession  delivered  to  the  vendee,  part 
of  the  purchaae-money  being  paid  and  the 
bond  of  the  purchaser,  with  a  surety  taken 
for  the  residue,  the  vendor  haa  not  a  lien 
for  the  residue  against  judgment  creditors  of 
the  vendee  whose  judgments  are  subsequent 
to  the  conveyance,  although  they  may  nave 
had  notice  that  a  portion  of  the  purchase* 
money  still  remained  unpaid.  Kauffdt  ▼• 
^otoer,  10  D.  428. 

A  vendor's  lien  cannot  be  allowed  to  pre- 
▼ul  against  the  creditors  of  the  vendee  who 
have  snbaeauently  acquired  a  lien  upon  the 
eatate,  witn  or  without  notice,  eiwer  by 
judgment  or  in  any  other  mode,  before  a  biU 
has  been  filed  by  the  vendor  to  assert  his 
lien.  The  lien,  though  it  relates  to  tiie  date 
of  the  conveyance,  does  not  acquire  the  char- 
acter or  efi^ect  of  a  specific  lien  until  the  fil- 
ing of  a  bill  to  enforce  it.  As  between  the 
vendor  and  subsequent  lien  creditors  of  the 
▼endee,  it  becomes  a  question  of  priority  of 
liens,  irrespective  of  notice  and  all  other  oon* 
aiderationa.     BUie  ▼.  TentTple,  94  D.  200. 

3.  Subeefuenl  fmrehcuer$  from  vendee,  —  A 
vendor's  Len  cannot  be  enforced  against  a 
bona  fide  purchaser  without  notice.  KUpat' 
riek  v.  KUptUrick,  55  D.  79;  BUM  v.  BtuJte, 
17  D.  136. 

A  lien  of  vendor  is  implied  from  the  sup- 
poaed  intentions  of  the  parties,  and  so  long 
as  it  is  confined  to  the  parties  and  to  those 
claiming  under  them,  with  notice,  it  is  not 
liable  to  objection;  but  if  a  vendor  conveys 
the  land  to  the  vendee  in  such  a  manner  as 
to  make  him  appear  to  be  the  complete 
9wn«r  with  fall  power  to  sell»  he  will  not  be 


permitted  to  use  his  secret  lien  to  the  ii.,  . .  y 
of  those  who^  in  ignorance  of  it,  for  a  valu- 
able consideration,  have  acquired  either  the 
legal  title  or  an  equitable  encumbrance. 
Moore  t.  Boloombe^  24  D.  6S3. 

The  assignees  are  necessary  parties  to  a 
bill  brought  bv  such  original  vendor  to  sub- 
lect  such  lands  to  sale  under  the  equitable 
lien  claimed  by  hiuL    2b, 

A  subsequent  purchaser  of  land  subject  to 
a  vendor's  lien  is  bound  by  an  implied  as 
well  as  actual  notioe  thereof;  and  he  is 
chargeable  with  notice  of  such  lien,  if  the 
conveyance  to  him  refers  to  the  deed  to  his 
vendor,  which,  though  unrecorded,  recites  a 
part  of  the  consideration  as  ''secured  to  be 
paid**  at  a  future  time,  these  words  not 
necessarily  or  properly  importing  personal 
security.    Johnston  v.  Owalkmeyt  14  D.  13Si 

A  vendor  discharging  the  vendee  from  lia- 
bility for  part  of  land  conveyed,  and  tiding 
the  promise  and  note  of  a  snbvendee  in  lieu 
thereof,  has  in  equity  a  lien  on  the  part  so 
purchased  by  such  aubvendeeu  Honore  ▼• 
BakeweO,  43  D.  147. 

Where  a  vendor  retaina  the  legal  title,  the 
land  is  liable  in  the  hands  of  subpurchasers 
for  the  balance  of  the  purchase-money  un- 
paid.   Armstrong  v.  Mmad,  60  D.  545. 

A  vendor'a  lien  cannot  be  enforced  againat 
purchaser  at  execution  aale  of  the  land 
againat  the  vendee,  if  he  purchaaea  for  a  val- 
uable conaideration  and  without  notice^  aeai- 
ble.    KUpatrkk  ▼.  KUpaMck,  55  D.  79. 

On  ezecution  aale  of  land  which  the  judg- 
ment debtor  holds  by  title  bond,  from  the 
execution  creditor,  nothing  pasaea  but  the 

auity  of  redemption,  and  the  purchaser 
kes  the  land  subject  to  the  venaor's  lien. 
Wm  v.  WUbmn,  26  R.  54a 

A  presumption  of  law  is,  that  the  pnrchassr 
of  land  upon  which  a  specific  lien  ia  rsaeived 
holds  under  and  conaiatent  with  the  lien 
until  the  contrary  is  shown  by  him.  Xmook 
V.  PureeU,  73  D.  196. 

Where  the  vendor  intrusts  to  the  vendee, 
to  be  delivered  for  record,  a  mortgage  given 
by  the  vendee  to  aecure  the  payment  of  the 
purchase-money,  and  the  latter,  before  re- 
cording the  mortgage,  sells  the  land  to  boma 
fide  purchasers  by  written  contraota  merely 
ezecutorv,  giving  to  such  purchasers  no 
prssent  legu  interest  or  right  of  possession, 
and  the  mortgage  is  afterwards  recorded 
before  the  mortgagee  has  any  notice  of  the 
rights  of  such  purchasers,  he  haa  an  equity 
superior  to  theirs,  and  may  subject  the  land 
to  the  payment  of  his  debt.  Amketd  v.  Gm* 
veree^  91  D.  115. 

To  protect  a  purchaser  from  a  vendor 
againat  the  lieu  of  a  prior  vendor,  he  muat 
have  purchased  and  paid  the  price  in  full, 
without  notice  of  the  uen;  and  he  must  make 
this  defense  either  by  plea  or  specific  answer. 
Ellis  v.  Temide,  94  D.  20a 

Purchasers  and  mortgagees  of  an  equitable 
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«slato  take  the  same  rabject  to  the  ▼endor'a 
equity;  and  pnrchaaen  and  mortgagees  of 
the  legBl  estate,  with  notice  of  the  lieo  before 
paying  the  pnrchase-money,  will  be  post- 
poned  to  the  Tendor'a  eqaity.  WaUom  ▼• 
jBco'grove^,  97  D.  429. 

T.,  the  owner  of  land,  beins  indebted  to 
G.,  to  secnre  the  debt^  caTe  uie  latter  the 
Mle  of  the  land.  He  sold  to  R,  to  whom  T. 
ezeonted  a  deed  of  oonveyanoe»  R  giving  his 
note  to  O.  for  the  pnrchase-money,  and  it 
was  agreed  that  the  vendor's  lien  for  the 
purchase-money  should  exist.  fTeU,  that 
the  vendor's  lien  existed  in  favor  of  6. 
against  a  vendee  from  R  of  the  land,  with 
notice.     Perkins  v.  Oibatm,  24  R.  644. 

60.  Tranofer  of  the  lien.  ^The  equi- 
table lien  which  the  vendor  of  land  retains, 
after  an  absolute  oonveyanoe,  for  the  unpaid 
purchase-money,  is  not  aasif;nable.  Baum 
V.  Oriff^ty,  81  u.  1$3;  Ridtardt  v.  Learning^ 
61  D.  239;  Hetht  v.  STpeara,  11  R.  784. 

The  lien  created  m  favor  of  the  vendor 
when  the  title  is  not  to  pass  until  the  price 
is  paid  is  not  merely  peraonal  to  him,  but 
may  be  assigned,  and  the  assigoment  will  be 
supported  in  equity  to  promote  the  ends  of 
justice.     Lagow  v.  BadolUi,  12  D.  258. 

The  vendor  in  such  a  case  being  a  mere 
tmstee  of  the  legal  title  for  the  purpoee  of 
conveying  to  the  purchaser,  en  payment  of 
the  pnrohaee-money,  a  purchaser  at  an  exe- 
ention  sale  of  the  venaor's  interest  in  the 
land,  having  knowledge  of  the  agreement, 
takes  subject  to  the  trusty  and  will  be  com- 
pelled to  execute  it.    lb. 

By  the  transfer  of  a  note  ffiven  for  the 
purchase  price  of  real  estate,  the  lien  which 
the  vendor  has  upon  the  land  passes  with  it, 
as  the  note  is  the  principal  thing,  and  the  lion 
is  but  an  incident  to  secure  its  payment.  Cim^ 
ner  v.  Batdu,  52  D^  209;  Johnaion  v.  OwcUh- 
m^,  14  D.  135;  Kem  v.  Haxlaigg,  71  D. 
860;  Qriffin  v.  Camack  76  D.  344;  Bobinion 
V.  Harlxmr^  97  D.  501;  Stevens  v.  Chadwiek, 
15  R.  348;  Sloan  v.  CampheU,  36  R.  493. 
Contra,  see  Wei&ofn  v.  Williams,  52  D.  427. 
And  it  makes  no  difference  that  the  payor  is 
nnder  the  disability  of  coverture  at  the  time 
d  the  execution  of  the  note.  Perrp  v. 
Boberis,  95  D.  689. 

The  assignee  of  notes  given  for  the  pur- 
ehase-money  of  land  has  no  lien.  Jaelnnan 
V.  ffallock,  13  D.  627;  Briggs  v.  HUl,  38  D. 
441;  Wellborn  v.  WilUams,  52  D.  427;  Bieh. 
ards  V.  Learning,  81  D.  239;  ^^cmjMOfi  v. 
MwOgomery,  99 1).  22& 

The  assignee  of  a  note  given  for  the  pur- 
chase prioe  of  land,  who  takes  it  without 
recourse  against  the  assignor,  cannot  enforce 
the  Uen  of  the  vendor.  HaU  v.  CUdt,  39  D. 
827;  SdmM^  v.  Bagan,  28  D.  195. 

l^e  assignee  does  not  waive  his  lien  by 
the  mere  mot  that  he  may  also  have  a  lien 
vpon  land  sold  to  the  assignor.    Johnston  v 


The  fact  that  notes  thus  assigned  are 
identical  in  times  of  payment»  with  install- 
ments  of  purchase-money  recited  in  the  deed 
to  be  still  due^  is  suflBcient,  prima  fade,  te 
show  that  they  were  part  of  the  oonsidera- 
tion  of  such  deed,    lb. 

The  assignment  of  a  note  for  the  pur* 
chase-money  for  land,  secured  by  a  lien  ex- 
pressly reserved  by  oontract  for  the  vendor's 
benefit,  under  bond  for  title  on  payment  of 

Eurchase-money,  carries  with  it  vendor's 
en  by  way  of  mortgage  security,  as  an 
incident  to  the  debt,  and  may  be  so  enforced 
by  the  assignee.  JToors  ▼.  Anders,  60  D. 
551. 

The  vendor's  lien  may  be  enforced  by  a 
transferee  of  a  note  ^yable  to  bearer,  given 
for  the  purchase  price  of  land,  where  the 
lien  is  reserved  in  the  note.  Murray  r.  Able, 
70  D.  330. 

The  vendor's  lien  does  not  exist  in  favor 
of  an  assignee  of  a  note  for  purchase-money 
assigned  after  conveyance  of  the  land  to  the 
wife  of  the  vendee.  Massey  v.  Oorton,  90  D. 
287. 

61.  SztingaiMhxnent  of  the  lien.  — 
Where  an  equitable  lien  for  the  purchase- 
money  exists  on  lands  which  the  grantee 
conveys  to  another,  who  is  ignorant  of  the 
existence  of  the  lien,  and  who  gives  to  his 
grantor  bonds  for  the  purchase-money,  which 
the  latter  assigns  to  third  persons  who  take 
them  without  notice,  and  for  a  valuable 
consideration,  such  lien  is  lost,  and  the  un« 
paid  purchase-money  in  the  hands  of  the 
obligor  belongs  to  the  assignees,  and  not  to 
the  original  vendor.  Moore  v.  Uohombe,  24 
D.683. 

As  against,  a  remote  vendee,  a  vendor's 
lien  upon  land  does  not  subsist  after  the 
statute  of  limitations  has  run  against  a  note 
given  for  the  purchase-money,  and  the  fir»t 
vendee  cannot  extend  the  lien  by  payments 
upon  the  note.     TaU  v.  Hawkins,  50  K.  181. 

A  vendor's  lien  is  not  discharged  by  the 
death  of  the  vendor  and  the  consequent 
transfer  of  the  debt  to  his  heir  or  devisee. 
Tieman  v.  Beam,  15  D.  557;  nor  by  a 
judgment  of  a  county  court '  allowing  and 
ordering  the  payment  of  a  claim  against  an 
estate.  Hays  v.  Horine,  79  D.  518;  nor  be- 
cause the  statute  of  limitations  has  barred  an 
action  on  notes  given  therefor.  Bieaell  v. 
Nix,  31  R  38. 

The  vendor's  right  to  file  a  bill  to  snbjeot 
the  land  to  sale  for  the  payment  of  purchase- 
money  in  arrear,  where  he  has  not  parted 
with  the  title,  cannot  be  affected  by  the 
lapse  of  any  time  short  of  that  requisite  to 
raise  the  presumption  of  payment.  Hanna 
V.  Wason,  46  D.  190. 

Part  payment  does  not  extinguish  the 
vendor's  lien.  It  still  remains  a  security  for 
the  balance  unpaid.  Hays  v.  Horim,  79  D. 
518. 

Where  the  lion  once  existed,  it  still  eon* 
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ttnuet,    unless   intentionally    displaced    or 
waived  by  consent  of  the  parties.     lb* 

On  a  purchase  of  land,  tne  vendee  gave  his 
bank  cneck  for  the  amount  of  a  cMh  pay- 
ment. The  check  was  not  presented  until 
four  weeks  afterward,  and  there  were  no 
funds  to  pay  it,  the  vendee  having  with- 
drawn them  two  weeks  previously.  Heldt 
that  the  vendor's  lien  was  not  lost.  Mad" 
den  V.  Samn^  30  IL  703. 

68.  Foredosoreof  theliexL— 1.  Right 
f^  acHon — JurUdidion — Parties,  —  A  vendor 
may  have  recourse  in  equity  to  his  lien  after 
he  has  unsuccessfully  attempted  to  collect 
the  debt  at  law.  Aldridge  v.  Dunn,  41  D. 
224. 

Equity  has  Jurisdiction  to  enforce  a  ven- 
dor's lien,  and  it  is  not  necessary  that  a 
jud^ent  should  be  obtained  before  applica- 
cation  by  the  vendor  to  the  ohanceUor  for 
the  enforcement  of  his  lien.  Armttrong  v. 
Mudd,  60  D.  645. 

The  lien  may  be  enforced  in  an  action 
on  a  note  for  the  purchase  price  of  land, 
where  the  code  abolishes  distinctions  be- 
tween actions  at  law  and  suits  in  equity. 
Kem  V.  BcaUerigg,  71  D.  360. 

^e  v6ador*s  lien  for  purchase-money, 
both  as  to  the  l^al  and  equitable  daim, 
may  be  enforced  m  one  proceeding,  under 
the  Indiana  statute.  But  if  the  vendor  see 
fit  to  first  resort  to  his  legal  olaim,  he  does 
not  thereby  waive  his  right  ultimately,  if 
necessary,  to  resort  to  his  equitable  claim. 
D&blee  v.  MikMl,  77  D.  99. 

mie  vendor  may  file  a  bill  to  enforce  bis 
lien  upon  failure  of  vendee  to  pav,  although 
the  price  was  to  be  paid  in  specific  articles, 
end  not  in  money.  Honey  v.  KtHy,  93  D. 
267. 

A  vendor's  lien  cannot  be  enforced  in  a 
bill  brought  by  himself  to  the  use  of  the 
assignees  of  a  note  taken  for  the  purchase- 
^  mone^,  and  assigned  to  them  as  collateral 
seounl^  for  anol£er  debt.  They  should  be 
made  parties  to  the  bill.  Plowman  v.  Biddk, 
48D.  92. 

Where  a  transfer  of  land  is  made  pending 
a  suit  to  enforce  a  vendor's  lien  thereon,  it 
is  not  necessary  to  make  the  vendee  a  party, 
for  he  is  affected  with  notice  of  the  U$  pen' 
denst  and  his  interest  is  subject  to  the  judg- 
ment rendered  therein.  Aem  v.  ffcuUerigg, 
71  D.  360. 

2.  Pleading — Shidenee — D^en$e»»  —  The 
vendor's  lien  is  limited  to  the  amount  ex- 
pressed in  the  deed  as  a^inst  a  bowi  fide 
purchaser  for  value  and  without  notice  from 
the  vendee;  and  the  grantor  as  against  him 
cannot  be  permitted  to  aver  or  prove  a  dif- 
ferent consideration.  KUipatrick  v.  KUpai' 
Hdfc,  65  D.  79. 

A  vendee  under  an  executory  contraet  of 
sale  does  not  hold  adversely  to  the  vendor, 
and  he  cannot  invoke  the  analogy  of  the 
staate  el  limitations^  in  the  absence  el  a 


holding  positively  hostile  to  the  vendor,  to 
defeat  a  bill  to  enforce  the  vendor's  lien. 
The  same  rule  applies  between  vendor  and 
vendee  as  betweea  mortgagee  and  mori- 
gaeor.     Relfe  v.  Relfe,  73  D.  467. 

In  all  cases  where  the  vendee  gives  the 
vendor  his  notes  to  secure  the  payment  of 
the  purchase-money,  payable  at  different 
times,  and  takes  from  the  vendor  a  bond  for 
title  when  the  money  or  last  installment  is 
paid,  performance  ii  a  condition  precedent 
to  the  right  of  recovery;  and  the  assignee  of 
the  vendor  cannot  proceed  in  equity  to  en- 
force the  vendor's  hen  against  the  land  with- 
out averring  and  proving  a  performance  of 
the  covenant  on  the  part  of  the  vendor,  or 
tender  or  offer  to  penorm,  before  the  filing 
of  the  bill.  The  averment  in  the  bill  that 
the  assignor  of  the  note  is  ready  and  will- 
ing  to  execute  a  deed  on  payment  of  the 
purchase-money  is  not  sufficient  to  sustain 
it.     Robhwon  V.  Harbour,  97  D.  501. 

3.  Judgment,  and  how  e^oreed,  — Where 
all  the  lands  subject  to  the  lien  are  in  the 
same  situation,  the  different  parts  sold  must 
contribute  ratably  to  the  dischai*ge  of  the 
lien.    BUghl  v.  Banie,  17  D.  136. 

Where  a  portion  of  the  land  remains  un* 
sold  in  the  nands  of  the  original  purchaser, 
that  part  must  first  be  subjected  to  the  dis- 
charge of  the  lien,  and  if  it  be  sufficient  for 
that  purpose,  the  portion  sold,  even  in  the 
hands  of  a  purchaser  with  notice,  will  be 
held  free  from  the  lien.     lb. 

A  judgment  directing  a  sale  of  real  estate 
on  a  vendor's  lien,  there  being  no  averment 
of  insolvency  or  a  want  of  other  property,  is 
erroneous.    JBgler  v.  Chabha,  56  D.  711. 

A  decree  by  a  court  of  equity  for  a  deed 
from  one  defendant  to  another,  in  a  suit  to 
enforce  a  vendor's  lien,  is  not  matter  <4 
which  the  plaintiff  can  complain,  where  the 
court  also  decided  thai  he  had  no  lien  or 
right  in  the  premises,  and  decreed  costs 
against  him.     Jiann  v.  Letoia,  100  D.  747. 

Money  in  court  arising  from  a  sale  of  lands 
under  execution  is  subject  to  a  ffrantor's  lien 
before  the  sale  is  confirmed.  Boo$  v.  Mkoina, 
49  D.  47& 

Such  lien  will  be  protected  although  the 
purchase-money  is  not  yet  due,  and  although 
It  may  in  the  end  result  to  the  benefit  of  one 
of  two  tenants  in  common  to  whom  the  land 
was  conveyed.    lb, 

4  Pereonal  Judgment,  — The  existence  of 
a  valid  defense  at  law  is  no  ground  for  a  de- 
cree in  pereonam  for  the  unsatisfied  balance 
due  after  exhausting  the  proceeds  of  the  land 
upon  a  bill  to  enforce  a  vendor's  lien.  Cb66 
V.  Dube,  72  D.  167. 

Equity  cannot  render  a  decree  inperoomam 
for  the  unsatisfied  balance,  in  addition  to  a 
decree  of  sale  of  the  land,  upon  a  bill  to  en* 
force  a  vendor's  lien,  the  rule  being  the  same 
as  upon  a  bill  to  foreclose  a  mortgage.    A 

Equity  will  not  render  a  deoree  an; 
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for  an  ansatiafied  balance  remaining  after  ex* 
hausting  the  proceeda  of  the  laud,  on  the 
ground  that  there  are  doabte  or  embarraaa* 
ments  as  to  the  title.    lb, 

68.  Waiver  of  iihm  lien.  —  1.  Oenend 
jMYfictpTea.* —  A  Tender's  lien  may  be  waited, 
either  expressly  or  by  implioation.  Mim$ 
LockeU,  68  D.  521. 

Prima  fade,  a  vendor's  lien  exists,  and  it 
lies  on  the  vendee,  or  a  purchaser  from  him 
with  notios^  to  show  that  the  vendor  agreed 
to  waive  it.  Briscoe  v.  BronoMtgkt  46  D.  108; 
Hays  V.  Horme,  79  D.  618. 

2.  What  amounts  to  a  waiver. — Where  en- 
enmbrances  are  created  on  land  subseqnent 
to  agreement  for  the  sale  thereof,  the  agree- 
ment  cannot  be  enforced  while  the  encnm- 
branoes  burden  the  land.  Withers  ▼.  Batrd^ 
82  D.  754. 

Failure  to  assert  a  vendor's  lien  for  three 
jrears  furnishes  a  strong  presumption  that  it 
IS  considered  waived.  Oonover  v.  Warrtn^ 
41  D.  196. 

No  waiver  arises  from  an  extension  of 
oredit  to  the  purohaser.  Aldridge  ▼.  Dunn, 
41  D.  224. 

The  vendor's  Um  is  not  wai/sed:  By  a  stip- 
ulation in  the  agreement  that  the  purchaser 
is  not  to  remove  a  certain  steam-engine  on 
the  land  until  the  money  is  pmd,  though 
this  constitutes  an  express  lien  on  the  engine. 
LoMw  V.  BadoUet,  12  D.  268. 

fiy  making  a  conveyance  and  taking  a 
note  or  bond*  with  personal  security  for  the 
balance  due.     Tieman  v.  Beam,  16  D.  667. 

By  taking  the  purchaser's  note  for  the 
amount  due.  AJaridgs  v.  Dunn,  41  D.  224; 
Jfofi^v.  Slamn,  62  D.  60;  Baimn  v.  Qrigsby, 
SI  D.  163. 

By  acceptance  of  a  check  upon  the  bank 
for  the  purchase-money  which  was  never 
presented  or  psid,  but  subsequently  surren- 
oered  and  canceled,  and  a  note  for  the 
amoont^  antedated  to  the  same  date,  taken 
In  its  stead.    fTofiore  v.  BakeweU,  43  D.  147. 

By  the  taking  of  an  order  on  a  third  per^ 
son  for  the  amount  of  the  purchase-money, 
if  such  order  is  never  accepted  by  such  third 
person;  and  the  vendor  may,  on  the  refusal 
of  such  third  person  to  accept  the  order,  at 
once  proceed  on  the  bond  for  the  purchase 
money,  to  recover  the  amount  due.  Knkdy 
V.  WiUkuns,  46  D.  193. 

By  the  vendor  taking  a  note  for  the  pur- 
chase-money, with  the  privilege  of  allowing 
the  vendee  to  pay  it  in  leather.  Plowman  v. 
Riddle,  ^D.  §2. 

By  the  fact  that  the  vendor  transfers,  as 
collateral  security  for  another  debt,  a  note 
which  he  has  taken  for  the  purchase-money. 
lb. 

By  taking  a  mortgage  on  the  land  con- 
▼eved,  as  security,  if  the  intention  was  to 
lefy  upon  the  land  solely  for  payment;  and 

*8ee  note  on  the  waiver  of  the  vendor's  lien, 


such  lien,  therefore,  takes  precedence  over 
the  lien  of  judgment  crediton,  obtained  after 
the  taking  and  before  the  recording  of  the 
mortgage,     ^oos  v.  Bwing,  49  D.  478. 

By  extending  time  of  ^yment  of  a  note 
given  for  the  purchase  price  of  real  estate  by 
taking  a  new  note  in  its  stead.  Conner  v. 
Banks^  62  D.  209;  Mims  v.  Lodbett,  68  D. 
621. 

By  vendor's  acceptance  of  a  mortgage  for 
the  purchase  price,  which  turns  out  to  be 
forged.     Foueh  v.  Wilson,  28  R.  661. 

3.  Jfffect  </  taking  a  new  or  distinct  security. 
—  The  taking  of  new  and  distinct  security 
for  the  payment  of  the  purchase- money 
waives  the  lien  that  a  vendor  has  upon  the 
property  sold  for  the  payment  of  the  pur- 
chase price.  White  v.  Dougherty ,  17  D.  80t. 
S.  P.,  BUght  V.  Banks,  17  D.  136;  FoUeU  v. 
Beese,  65  D.  472. 

A  vendor's  lien  on  land  is  presumed  to  be 
waived  by  his  taking  other  security,  such  as 
a  note  for  the  purchase-money,  indorsed  by  a 
third  person,  a  mortgage  on  other  propertjr^ 
a  pledge  of  ^oods,  or  the  personal  responsi- 
bility  of  a  third  person,  and  can  be  repelled 
only  by  direct  proof  to  the  contrary.  Mar- 
shall  V.  Christmas,  39  D.  199.  S.  P.,  Conover 
V.  Warren,  41  D.  196;  Dibblee  v.  Mitchell,  11 
D.  99;  Kendriek  v.  Eggleston,  41  R.  90. 

The  taking  by  the  vendor  of  lands,  of  the 
note  of  the  purchaser,  with  a  third  person  as 
surety  thereon,  is  prima  /ode  evidence  of  a 
waiver  of  the  vendor's  lien  for  the  purchase* 
money,  but  it  may  be  rebutted  by  satisfac- 
tory proof  of  an  express  agreement  that  the 
lien  should  be  retained.  Fonda  v.  Jones,  2 
R.  669.     S.  P.,  Willis  v.  Oay,  26  R.  328. 

A  vendor's  implied  lien  for  purchase* 
money  is  merged  or  waived,  in  general,  by 
taking  a  mor^^age  as  security.  Bumap  v. 
Cook,  86  D.  507.  But  compare  Anketel  v. 
Converse,  91  D.  116. 

The  lien  does  not  attach,  where  the  ven* 
dor  took  personal  security,  and  gave  a  con- 
veyance after  two  years  for  the  purpose  of 
allowing  the  vendee  to  raise  money  by  mort- 
gaging the  land,  the  making  of  the  convey- 
ance being  an  abandonment  of  the  equitable 
lien.     Clower  v.  Bowlings,  47  D.  108. 

Whether  acceptance  of  a  renewed  note  for 
the  purchase-money,  and  which  includes 
other  considerations,  is  an  implied  waiver  of 
vendor's  lien,  is  a  question  of  law  for  the 
court,  and  not  one  of  laot  for  the  jury. 
Mims  V.  Lockett,  68  D.  521. 

The  lien  is  waived  br  the  taking  of  any 
security,  either  personal  or  materiS;  or  by 
the  neglect  to  enforce  the  lien  for  a  oon* 
siderable  time,  though  short  of  the  time 
prescribed  by  the  sta  ni*  of  limitatiofia. 
Richards  v.  Learning,  81  b.  239. 

Where  one  conveys  land  to  a  married 
woman,  and  takes  a  iced  of  other  lands 
from  her  husband,  wu-h  covenants  of  war- 
ranty, in  part  paymei  ^  and  the  husband's 
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prominofy  note  for  tho  baUnea^  he  waives 
his  lien  as  vendor  and  can  resort  only  to  the 
husband  for  payment.  Andrm  ▼•  Coltmam, 
8512.  U9 

rV.   RSMBDIBk 

1.  0/ih€  Vendor. 

64.  In  general. — The  vendor  may 
elect  to  treat  either  as  a  trespasser  or  as  a 
tenant  at  will  one  who  with  his  consent  en- 
ters n^n  land  under  a  contract  of  purchase, 
but  fails  to  pay  as  he  agreed;  and  he  may 
maintain  against  him  either  toespais  or  <u- 
mmmU  for  use  and  occupation.  Woodbury 
T.  Woodbury,  90  D.  65&  Contra,  see  8mU/i 
T.  Siewartt  6  D.  180. 

66.  lUght  to  sue  for  pnrehase- 
money.  —  A  parol  promise  by  a  purchaser 
of  land  to  ^y  for  the  same,  made  durins 
the  negotiation  for  its  purchase,  is  merged 
in  the  note  given  for  the  consideration  at  the 
time  of  the  agreement^  and  the  holder  of  the 
note  cannot  waive  it^  and  sue  on  the  original 
promise.     Wkeehek  v.  Freanan,  23  D.  674. 

The  vendor  may  maintain  his  action  for 
the  purchase-money,  without  havinp[  exe- 
ented  a  conveyance  of  the  land,  or  offered  to 
do  so»  when  the  promise  to  pay  is  indepen- 
dent of  the  covenant  to  make  title.  £ui(;fe- 
flNOfi  V.  Sharkey,  29  D.  627. 

A  lien  created  by  the  vendor  after  the 
agreement  to  convey  will  not  prevent  him 
from  enforcing  payment  of  the  purchase- 
money,  if  he  gives  adequate  security  for  the 
indemnification  of  the  vendee.  Tkompeom  ▼• 
Carpenter,  45  D.  681. 

The  vendor  may  sue  the  vendee  on  a  note 
for  the  purchase-money,  though  the  latter 
vielded  possession  to  a  purchaser  at  a  sher- 
iffs sale  under  a  judgment  asainst  the  ven- 
dor, older  than  the  deed  <»  the  vendee, 
n^ess  actual  eviction  is  shown.  Dennit  v. 
Beaih,  49  D.  61. 

OThe  vendee  may  be  decreed  to  pay  the 
mirchaae-money,  though  no  deed  be  decreed 
nom  the  vendor  to  the  vendee,  when  the 
rendoT  has  only  an  eouitable  title  in  the 
property,  and  has  sold  his  interest,  author- 
lainff  and  empowering  the  vendee  to  acquire 
the  l^gal  title.    Ba£y  v.  Jarnee,  62  D.  659. 

A  vendor  who  waives  his  right  to  receive 
the  purchase-money  in  installments,  as  pre- 
scribed by  the  contract,  and  allows  the 
whole  to  remain  unpaid  until  the  last  in- 
stallment falls  due,  must  then  tender  a  con- 
veyance, before  he  can  sue  the  purchaser  for 
the  price.    Beecher  v.  Oonradt,  64  D.  585. 

A  vendor  expressly  covenantinff  to  fur- 
nish the  vendee  a  complete  chain  of  title  for 
each  of  several  parcels  of  land,  and  failing  so 
to  do,  the  vendee  not  to  be  bound  to  pay  for 
those  portioas  of  the  land  for  which  he 
might  be  unable  to  furnish  such  title,  is  es- 
topped from  saying  that  his  vendee  has  not 
been  injured  by  his  failure  to  perform  such 
•ovenant}  nor  oan  he  be  heard  to  say  that 


the  title  of  his  vendee  has  become  invulner* 
able  by  lapse  of  time,  or  been  perfected  in 
any  other  manner.  StiUman  v.  Canake.  78 
D.  530. 

A  sale  of  land  by  the  vendee,  with  or 
without  wuranty,  is  not  a  waiver  of  an  ex- 
press condition,  upon  the  performance  of 
which  alone  the  vendor  was  entitled  to  claim 
the  payment  of  the  purchase-money.    76. 

A  vendor  of  land,  under  executory  con- 
tract, cannot  recover  the  balance  of  the 
purchase-money  from  the  vendee,  where  he 
recovers  judament  against  the  vendee,  on 
the  vendee's  lailure  to  pay  the  first  install- 
ment due,  and  becomes  the  purchaser  of  the 
land  at  sheriflTs  sale.  Qraff  v.  Ketty,  82  D. 
580. 

If  the  owner  of  a  house  and  land  agrees  to 
sell  and  convey  it  upon  the  payment  of  a 
certain  price  which  tne  purchaser  agrees  to 
pay,  and  before  full  pavment  the  house  is 
destroyed  by  accidental  fire,  so  that  the 
vendor  cannot  perform  the  agreement  on  his 
part,  he  cannot  recover  or  retain  any  part  of 
the  purchase-money.  Wdle  v.  Cabmn,  9  R.  65. 

Therefore,  where  olaiutiff  contracted  to 
sell  and  convey  to  defendant  a  farm  having 
buildings  thereon,  and  to  deUver  a  deed  in 
"fee-simple  of  said  premises,"  upon  the 
payment  l>y  defendant,  on  a  day  named,  of 
the  price  stipulated,  and  before  the  day 
named  and  the  tender  by  plaintiff  of  the 
deed  the  buildings  on  the  promisee  were 
burned,  and  the  value  of  the  premises 
greatly  reduced  thereby, — hdd,  that  plain- 
tiff could  not  maintain  an  action  upon  the 
contract.     lb, 

66.  Katten  of  defense.  — I.  In  gen^ 
eroL  —  The  rule  of  oaveal  emptor  applies  to 
a  purchase  of  real  estate  after  the  convey- 
ance has  been  executed  and  received;  and 
the  purchaser  cannot  recover  back  the  par- 
chase-money,  if  paid,  nor  resist  an  action 
therefor,  if  unpaid,  unless  as  a  consequence 
of  covenants  contained  in  hii  deed.  CuQum 
V.  Branch  Bank,  37  D.  725. 

Eviction  or  failure  of  title  does  not  at  law 
constitute  a  defense  to  an  action  for  the  pur- 
chase price  of  lands,  although  tiie  convey* 
anee  thereof  contained  covenants  of  general 
warranty.    Pk 

A  vendee  in  poesession  cannot  defend 
against  an  action  for  the  payment  of  the 
purchase-money  of  land.  CtUee  v.  WiiUame, 
37  D.  692. 

A  vendee  in  possession  may  resist  the  ac- 
tion for  purchase-money  without  surrender- 
ing poesession,  if  the  vendor  is  unaUe  to 
make  title  according  to  bis  agreement^  and 
the  vendor,  in  such  a  case,  must  rescind  the 
agreement  and  sue  for  the  possession,  ^oaa 
v.  Benehaw,  44  D.  152. 

The  vendee  does  not  waive  objections  te 
vendor's  titie  by  takina  possession  under  an 
agreement  to  convey  if  he  was  ignorant  of 
[  the  defect  at  the  time.    A 
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Vendor*!  title  mnit  be  beyond  doabt»  or 
he  cftnnot  oompel  tlie  purchaser  to  take  the 
buid  and  pay  the  purohase-nionev.    Dk 

The  vendor  cannot  recover  the  parchase 
price  of  land  contracted  for»  if  it  appears 
that  he  bae  no  title.  MOu  v.  Steneiy^  45  D. 
621. 

The  vendee  cannot  resist  payment  of  pnr- 
chase-money,  on  ground  ef  defect  of  title, 
whUe  he  retains  the  warranty  bond  and  con- 
tinoes  in  the  possession  of  the  land.  Lyryck 
V.  BaxUr,  61  D.  735. 

In  an  action  on  a  note  given  for  the  pnr- 
ohase  of  land,  the  possession  of  a  warrantv 
bond  for  title  and  possession  of  the  land  af- 
ford ample  and  legal  consideration  to  entitle 
the  plaintiff  to  recover,  without  regard  to 
title.    lb. 

In  an  action  for  the  purchase  price  of  land, 
where  the  defendant  set  up  as  a  defense  that 
the  land  conveved  was  not  the  land  which 
he  intended  and  agreed  to  purchase,  a  charge 
to  the  juiy,  that  if  the  defendant  was  ne- 
gotiating for  one  things  and  the  plaintiff  was 
selling  another,  and  their  minds  did  not 
affree  as  to  the  subject-matter  of  the  sale, 
tbere  would  be  no  contract  by  which  the  de- 
fendant would  be  bound,  though  there  was 
no  fraud  on  the  part  of  the  plaintiff^  is  cor* 
root     Kylt  v.  Kaoanngh,  4  R.  56a 

0.  bought  certain  real  estate,  upon  which 
there  was  a  mortgage,  took  a  deea  contain- 
ing a  covenant  of  warranty  and  the  usual  full 
covenants,  and  ^ve  his  bond  for  the  pay- 
ment of  a  portion  of  the  purchase*money. 
A  foreclosure  cl  the  original  morteage  was 
permitted  by  the  grantor,  and  0.  bid  off  the 
property  at  tiie  sheriff  s  sale,  but  imme- 
diately assigned  his  bid  to  H.,  to  whom  the 
deed  was  executed.  In  an  action  on  the 
bond,  — hM^  that  there  had  been  an  eviction 
of  C,  and  that  he  was  not  liable.  Ccwdry 
V.  QoU,  4  R.  690. 

2.  Failure  of  corttideration  or  tUlef  when  a 
dtfense.  —  Failure  of  consideration  is  a  good 
plea  to  an  action  on  a  promissory  note,  as 
where  the  plea  shows  that  the  note  was  given 
in  consideration  of  a  bond  to  convey  lands  in 
fee-simple,  within  a  specified  time,  and  that 
the  lands  were  not  so  conveyed,  and  that  the 
obligor  in  the  bond  had  not  title  to  the 
lands.     Tyler  v.  Young,  35  D.  116. 

Where  on  a  public  sale  of  town  lots,  it  is 
in  proof  that  a  certain  lot  extending  to  the 
Tombigbee  River  was  on  the  dav  of  sale  re- 
served as  a  depot  for  a  railroad,  which  was 
to  have  its  terminus  at  that  pointy  and  the 
lot  bought  by  the  defendant,  and  other  lots 
similarly  situated,  were  regarded  at  the  sale 
as  front  business  lots,  and  consequently 
brought  higher  prices,  and  afterwards  the 
railroad  was  abandoned  and  the  lot  intended 
for  the  depot  was  sold  out  in  small  lots, 
oovered,  at  the  time  of  the  trial,  with  cottou- 
sheds,  cutting  off  from  the  river  the  lot 
purchased,  and  making  it  a  back  instead  of 
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a  front  lot,  causing  it  to  ffreatly  depreciate 
in  value,  these  facts  woum  justify  and  r^ 
quire  a  court  of  equity  to  rescind  the  con- 
tract, and  will  form  a  good  defense  to  an 
action  on  a  writing  obligatory  given  for  the 
price.    Andenon  v.  HiU,  51  D.  130. 

Where  the  vendee  received  a  bond  for 
title,  to  be  made  when  the  purchase-money  was 
paid,  and  that  was  payable  in  installments, 
the  right  to  enforce  payment  is  not  distinct 
and  independent  from  the  alnlity  to  make 
title,  and  the  defendant  may  set  np  and 
show  in  bar  of  the*action  on  the  notes  a  want 
of  title  in  the  vendor.  Feemster  v.  Jfay,  53 
D.  83. 

A  defect  of  title  to  the  land  is  a  good  de- 
fense to  the  vendee  in  an  action  for  the  pur- 
chase-money, so  long  as  the  contract  is  ex- 
ecutory; and  the  vendor  must  show  that  the 
vendee  purchased  at  his  own  risk,  and  with 
knowledge  of  the  defect,  or  that  he  agreed 
to  take  such  title  as  the  vendor  had.  Cooper 
V.  SingleUmt  70  D.  33a 

A  vendee  in  an  executed  coirtract  for 
realty  cannot  resist  payment  of  the  pur- 
chase-money for  defect  or  failure  of  title,  as 
a  general  rule,  both  in  England  and  in  the 
United  States;  but  unless  there  have  been 
fraudulent  representations,  most  pa^  the 
money,  and  rely  upon  the  covenants  m  his 
deed;  but  the  rule  is  otherwise  in  Texas, 
and  the  vendee,  after  conveyance,  may  resist 
payment  for  a  total  failure  of  title,  though 
there  be  no  fraud,  and  is  not  compelled  to 
resort  to  his  covenants,  especially  where  the 
vendor  is  or  may  be  insolvent  or  beyond  the 
reach  of  the  court,  unless  the  vendee  takes 
a  conveyance  with  warranty,  with  knowl- 
edge of  the  defects,  when  he  cannot  resist 
payment  unless  he  has  been  evicted.     lb. 

The  distinction  between  the  liabilities  of 
a  vendee  in  an  execatorv  and  a  vendee  in  an 
executed  contract  for  the  sale  of  realty  is, 
that  the  former  should  be  relieved  from  pay- 
ment on  showinff  defect  of  title,  unless  the 
vendor  shows  that  he  knew  the  defect  at 
the  sale,  and  consented  to  take  such  title  as 
the  vendor  had;  while  the  vendee  in  an 
executed  contract,  to  escape  payment,  should 
show,  beyond  doubt^  failure  of  title  in  whole 
or  in  part,  danger  of  eviction,  and  circum- 
stances prima  /tide  repelling  the  presump- 
tion that  he  knew,  and  took  the  risk  of  tiie 
defect  at  the  time  of  the  sale.     P>. 

It  is  a  good  defense  to  an  action  by  the 
vejador  for  the  price  of  land,  brouffht  after 
the  last  installment  of  the  price  is  due,  that 
he  agreed  to  convey  the  patent  title  of  the 
land  to  the  vendee,  and  that  he  never  had 
Auch  tide,  and  is  unable  to  convey  it. 
BunkU  V.  Johnaon,  83  D.  191. 

The  vendee  may  defend  the  action  for  the 
price  by  showing  that  title  is  defective, 
when  the  subject  of  the  contract  of  sale  is 
the  land  itself,  because  he  has  a  right  to  a 
title  to  the  land  dear  of  defects  and  enonm* 
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Intuioea,  in  the  absenoe  of  any  stipulation  to 
the  oontrary.  Herrod  ▼•  Blouikbmr%  94  D. 
49. 

S.  When  not  a  drfetue.  —  In  an  action  on 
a  promiasory  note  for  the  purchase-money 
of  land  conveyed  with  covenants  of  seisin 
and  warranty,  failure  of  title  or  want  of 
title  in  the  grantor  is  no  defense.  Lioyd 
y.  Jewell,  10  D.  73. 

And  where  the  deed  contained  a  condition 
that  upon  breach  of  any  covenant  therein, 
the  damages  might  be  paid  in  cash  to  the 
amount  received  in  money,  and  the  residue 
by  surrendering  such  notes  given  for  the 
purchase-money  as  remained  unpaid,  in  an 
action  on  one  of  the  notes,  some  of  them 
having  been  paid,  —  hdd,  that  the  defend- 
ant could  not  show  a  breach  of  the  covenant 
of  seisin  for  part  of  the  land,  to  the  value  of 
the  note.    lo, 

A  purchaser  holding  undisturbed  and  un- 
disputed possession  of  property  under  a  sale 
cannot,  in  an  action  on  a  promissory  note 
given  for  the  price,  set  up  as  a  defense  that 
the  title  to  the  property  was  not  in  the  seller 
at  the  time  of  the  sale.  In  such  a  case  there 
is  not  properly  a  failure  of  consideration  so 
aa  to  allow  the  consideration  to  be  im- 
peached, under  a  statute,  regulating  the 
proceedings  in  justices'  courts,  which  allows 
the  maker  of  a  promiasory  note  to  impeach 
its  consideration  and  show  a  total  or  partial 
failure  of  the  consideration.  Morri$on  v. 
Xdgar,  57  D.  236. 

The  vendor  havine  oonveyed  the  equitable 
intereat  existing  under  a  title  bond,  and  au- 
thorised the  vendee  to  acquire  the  legal  title, 
the  vendee's  default  in  failinff  to  obtain  the 
\»gaX  title  furnishes  him  no  defense  a^inst 
the  payment  of  the  purchase-money.  Beaky 
▼.  Jam/u^  62  D.  669. 

The  defense  of  failure  of  title  to  the  pay- 
ment of  the  price  of  land  is  eztioguished  if 
tiie  party  attempting  to  set  up  an  adverse 
title  is,  by  his  acts  toward  the  vendee  at 
inch  sale,  estopped  from  setting  up  such 
title.    Btanj^Umi  v.  MeKeen,  70  D.  115. 

Actual  eviction  is  necessary  to  constitute 
a  defense  on  the  ground  of  failure  of  con- 
aiderati<m  from  a  defect  in  title,  whore  a 
deed  has  been  given,  and  the  purchaser  has 
entered  into  possession;  although  an  evic- 
tion is  not  necessary  where  there  has  been 
no  conveyance.  The  grantee,  who  is  not 
evicted,  but  remains  in  undisturbed  posses- 
sion, must  rely  on  his  covenants,  except  .in 
case  of  fraud.  HmmM  v.  8hannoi;i,  81  D. 
632. 

The  defense  of  want  of  title  may  be  met 
by  a  showing  on  the  part  of  the  vendor  that 
he  still  owns  the  title  in  equity,  and  can 
eontrol  it  for  the  benefit  of  tne  purchaser. 
Bunku  V.  Joknmm,  83  D.  191. 

Where  a  vendor  who  has  sold  land  on 
Installmente  brings  action  for  the  first  in- 
iteHniente  befere  we  last  eae  becomsa  due, 
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want  of  title  may  be  no  defense,  for  he  may 
claim  the  whole  time  until  the  contract 
matures  to  acquire  title.    /&. 

Want  of  title  cannot  be  set  up  against 
payment  of  purchase-money  by  a  vendee 
who' has  protected  himself  by  covenants  of 
warranty,  unless  he  shows  a  previous  evic- 
tion, or  in  cases  where  there  has  been  fraud; 
and  this  rule  applies  to  personal  as  well  aa 
real  property.  ITarv  ▼.  Houghton^  93  D. 
258. 

^  4.  N(m'ferformance  by  vendor,  —  An  ac- 
tion for  the  purchase  price  of  a  town  lot  can- 
not be  successfully  resisted  upon  the  ground 
of  the  failure  of  the  vendor  to  comply  with 
his  promise  made,  as  owner  of  the  town  in 
which  the  lot  was  situated,  at  the  time  of 
the  public  sale  at  which  it  was  bid  ofi^  to 
erect  a  storehouse  in  the  town,  and  to  build 
a  bridge  across  a  river  that  passed  through 
the  town.     Miller  v.  Howell,  32  D.  36. 

The  parohaser  of  lands  with  covenants  for 
title  cannot,  in  an  action  on  a  note  ffiven  for 
the  purchase-money,  prove  a  brea<m  of  the 
covenants,  there  oeing  no  suggestion  of 
fraud,  of  eviction,  or  of  insolvency.  Ouioe 
V.  SeUtre,  5  R.  476. 

Where  covenants  are  mutual  and  concom- 
itant, neither  party  can  enforce  the  contract 
against  the  other  without  showing  perform- 
ance, or  tender  of  performance,  on  his  own 
part.  Accordingly,  where  an  agreement  was 
entered  into  between  the  plaintiff  and  de- 
fendant for  the  sale  of  a  tract  of  land  to  the 
latter,  one  third  of  the  purchase-money  to  be 
paid  on  a  certain  day,  when  a  title  was  to  be 
given  free  from  all  encumbrances,  and  the 
remaining  purchase-money  to  be  paid  by  in- 
stallment, and  the  defendant  entered  into 
possession,  but  not  having  paid  tiie  first  in- 
stallment on  the  day  named,  no  oonvevance 
was  tendered,  but  subsequently  a  deed  was 
tendered,  which  the  defendant  refused  to 
accept,  part  of  the  first  installment  never 
having  been  paid,  —  hM^  in  an  action  by  the 
plaintiff  to  recover  the  purchase-money,  that 
the  defendant  could  not  give  evidence  of 
damages  sustained  through  the  pluntiff's 
unwillingness  or  inability  to  make  title  on 
the  day.     CaueUr,  Cooke,  11  D.  610. 

5.  Fraud,  —  The  vendee  of  a  tract  of  land 
cannot  resist  the  payment  of  the  purchase 
price  on  the  ground  of  fraud  and  tailure  of 
consideration,  when  it  appears  that  he  en* 
tered  upon  and  continued  in  the  quiet  poe- 
session  of  the  land  after  he  discovered  the 
falsity  of  the  representations  that  it  was  free 
from  encumbrances.  ChrieUan  v.  SeoU,  18 
D.  68. 

Fraud  is  not^  at  law,  a  defense  to  an  ac- 
tion to  recover  the  purchase  price  of  lands, 
if  the  purchaser  has  accepted  a  conveyance, 
and  retains  possession  of  the  land.  vuUum 
V.  Branch  Bank,  37  D.  725;  and  the  property 
is  not  shown  to  be  absolutely  worthless,  and 
has  not  been  returned  or  reconveyed  on  die- 
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eorering  the  finiid.  Van  Spp$  T.  HctrrisoHf 
40  D.  31i. 

Eridence  raising  a  aaspioion  that  the  ven- 
dor holds  under  a  frandalent  conveyance  to 
him  as  creditor,  hy  a  failins  dehtor,  thongh 
not  amounting  to  dear  proof  of  frand,  shoiud 
he  left  to  the  jary  in  an  action  hy  each  ven- 
dor against  a  purahaser  from  him  to  recover 
the  purchase-money  for  the  premises,  where 
the  latter  defends  on  the  ground  of  a  defect 
in  the  title.     Gfaru  v.  Benahaw,  44  D.  152. 

The  defense  of  fraud  in  a  contract  of  sale 
may,  apart  from  and  independent  of  any  de- 
feet  of  title,  be  made  in  an  action  for  the 
price  of  the  land,  although  the  defendant  has 
not  been  evicted  or  disturbed  in  the  posses- 
sion of  his  lot    Anderson  y.  /fill,  51  D.  130. 

6.  Enenmbrancea,  dcwer  right,  etc  —  En- 
eumbrances  known  to  vendor  and  vendee  at 
the  time  of  the  sale,  and  provided  aeainst  b^ 
a  covenant  of  warranty  in  the  deed,  const^- 
tnte  no  ground  of  defense  to  an  action  for 
the  purchase  prioe.  Fuharman  y.  Loudon^  15 
D.  608. 

An  agreement  in  writing  that  the  ven- 
dee might  pay  off  the  notes  given  for  the 
Eorchase  price  by  dischar^n^  an  encum- 
rance  on  the  realty  is  bmdmg,  and  not 
revocable  at  pleasure.    Joy  v.  HuU^  24  D. 


A  right  of  dower  in  the  grantor's  wife  to  a 
part  of  the  land  oonveyed  by  a  warranty 
deed  cannot  be  set  up,  in  an  action  upon  a 
note  given  for  the  purchase  price,  to  show  a 
failure  of  the  consideration.  Whialer  y. 
^»db,  83  D.  454. 

7.  (hUtianding  title.  — A  vendee  in  posses- 
■ioo  oannot  set  up  an  ontstanding  title  in  a 
third  person  as  a  defense  to  an  action  brought 
to  recover  the  purchase  price  of  the  land. 
Larkin  v.  Bank  of  Montgomery,  33  D.  324. 

A  purchaser  of  land  from  one  who  acquired 
it  by  parol  gift  from  her  father,  and  who 
gave  to  her  vendee  her  father's  conveyance 
of  the  same,  is  estopped,  in  an  action  by  the 
vendor  for  the  price,  from  setting  up  as  a 
defense  that  the  gift  to  the  daughter  was 
void  because  not  in  writing,  or  from  setting 
up  a  title  adverse  to  that  conveyed  by  the 
deed.     RueaeUY.  Watt,  93  D.  270. 

57.  OfEMts  in  action  for  price.  —  A 
deficiency  of  quantity  so  great  as  to  defeat 
the  obiect  of  the  purchase  is  a  good  cause  for 
rescinding  a  contract  for  the  sale  of  lands; 
or  it  may  be  set  off  as  an  offset  against  the 
bonds  given  for  the  consideration  money. 
Pringle  v.   Witten,  1  D.  612. 

A  set-off  of  any  encumbrances  discharged 
may  be  '  ile  by  the  vendee,  but  he  is  still 
liable  for  the  balance.  Tod  v.  OaUagher,  16 
D.  571. 

A  purchaser  of  land  under  a  deed  contain- 
inff  oovenants  against  encumbrances,  if  he 
•nheequently  pays  off  aod  discharges  any  en- 
enmbnuioe,  may  set  off  what  has  been  paid 
bj  him  against  the  amount  due  on  a  mort- 


ga^  for  the  purchase  price,  if  what 
paid  was  actually  due,  or  he  had  given  no- 
tice to  his  vendor  requiring  him  to  pay  off 
the  encumbrance.  Ctrant  v.  Tailman,  75  D. 
384. 

Vendees  may  set  off,  to  the  extent  ol  the 
unpaid  purchase-money,  the  value  of  grow- 
ing timber  taken  from  the  land  by  the  holder 
of  an  adverse  title  while  in  possession  undei 
an  order  of  restitution,  although  the  vendees 
were  not  entitled  to  a  conveyance  until  the 
purchase-money  was  paid,  and  had  taken  no 
covenant  for  prior  possession,  where  the  van* 
dor  sold  the  land  pending  an  action  of  eject- 
ment, and,  on  recovery,  put  his  vendees  in 
possession,  from  which  they  were  evicted  on 
reversal  of  the  judgment,  and  upon  a  retrial, 
judgment  was  again  rendered  against  him, 
which  he  suffered  to  remain  final,  but  on 
succeeding  in  another  ejectment,  he  restored 
his  vendees  to  possession.  WeaJckmi  y. 
Hoffman,  88  D.  560. 

Where  a  person  who  has  purchased  land, 
but  has  not  yet  procured  a  conveyance,  de- 
sires  to  sell  it  to  another,  and  when  he  pro- 
ceeds to  do  so,  susgests  that,  to  save  writing, 
the  purchaser  take  a  deed  directly  from  the 
person  holding  the  legal  title,  which  sngges- 
tion  is  adopted,  and  it  afterwards  transpires 
that  there  was  a  mortgage  on  the  land,  which 
the  purchaser  had  to  pay,  he  can  recoup  this 
amount  upon  a  note  which  he  has  given  te 
the  person  from  whom  he  has  purchased, 
and  who  induced  him  to  take  the  convey- 
ance from  the  third  person.  Brown  v.  OrotP- 
ley,  99  D.  462. 

58.  Pleading. — A  declaration  in  os- 
eumpait  by  a  vendor,  on  a  contract  for  the 
sale  of  real  property,  ought  to  state  a  posi- 
tive assumption  by  the  defendant,  and  to 
aver  that  the  plaintiff  was  seised  of  a  good 
estate  in  fee-simple.  Hampton  v.  Speeken* 
agle,  11  D.  704. 

In  asewnpeU  for  the  price  of  land  sold,  the 
complaint  need  not  allege  that  the  contract 
was  m  writing.  Kibl/yY,  ChUwooil,  16  D.  143. 

The  plea  of  a  vendee  in  an  executed  con- 
tract must  aver  want  of  knowledge  of  a  defect 
in  title  to  the  land  purchased,  where  he  seeks 
to  defeat  a  recovery  of  the  purchase-money 
on  the  ground  of  such  defect.  Cooper  y.  6Vii- 
gkUm,  70  D.  333. 

The  defense  of  defect  or  failure  of  title  is 
of  equitable  nature  in  an  action  to  recover 
the  price  of  land  sold,  and  a  plea  setting  up 
such  defense  should  aver  facts  which  would 
warrant  relief  in  equity.     lb. 

A  plea  by  the  husband's  vendee  that  the 
title  is  defective  because  the  property  was 
community  property,  and  that  the  vendor's 
wife  is  dead,  leaving  several  children,  should 
show  the  condition  of  the  community  estate, 
so  as  to  negative  any  idea  that  the  heirs  may 
be  satisfiea  out  of  other  property,  in  an  ac- 
tion for  the  purchase-money.     Ih, 

In  an  action  for  the  purchase-money  under 
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an  agreement  for  the  sale  of  land,  by  which 
the  plaintiff  bound  himself  to  give  possession 
and  ezecnte  a  warranty  deed  npon  the  pay- 
ment of  the  pnrchase-money,  the  declaration 
alleaed  that  plaintiff  had  at  all  times  been 
ready  and  willing  to  perform  his  part  of  the 
agreement;  but  the  defendant  pleaded  that 
the  pUuntiff  was  not  seised  of  the  land  a^preed 
to  be  oonveyed.  Htld^  that  under  the  issne 
thus  ndsed,  plaintiff  was  called  upon  to  prove 
his  title.     Ntgley  v.  Lindsay,  6  R.  427. 

60.  Eridence.— The  vendor  suing  for 
pnrohase-money  must  show  that  he  has  per- 
formed or  offerad  to  perform  his  part  of  the 
oontract.     Tykr  ▼.  lounge  35  D.  116. 

The  vendor  may  rely  upon  his  tender  of  a 
deed  without  producing  the  evidence  of  his 
title,  the  burden  being  on  the  purchaser  to 
show  such  a  defect  in  the  title  as  justifies 
him  in  refusing  to  aooept  the  deed.  Dwighl 
V.  CuOer.  64  D.  105. 

Parol  eyidenoe  cannot  be  given  by  a  wit- 
ness to  show  that  he  was  seised  of  any  part 
of  the  land  conveyed,  in  order  to  rebut  the 
claim  and  title  of  the  vendor  to  any  portion 
of  Uie  land  included  in  the  deed,  or  to  show 
that  tiie  title  to  any  part  of  the  land  so  con- 
veyed was  not  in  &e  vendor  at  the  time  of 
the  oonveyanoe.  Sharpe  v.  Oibson,  2  D. 
529. 

An  action  for  the  breach  of  a  written  agree- 
ment to  purchase  land,  brought  before  the 
expiration  of  the  time  siven  for  the  purchase, 
cannot  be  maintained  by  proof  of  an  absolute 
refusal  on  the  defendant  s  part  ever  to  pur- 
chase.   DanieU  v.  Newton,  19  R.  3S4. 

In  an  action  upon  promissory  notes  given 
in  part  payment  for  a  distillery  and  fixtures, 
tiie  defense  set  up  was  that  by  reason  of  cer- 
tain violations  of  the  revenue  laws,  by  the 
payee  of  the  notes  and  vendor  of  the  prop- 
erty, prior  to  Uie  purchase  by  the  defenuant, 
a  portion  of  the  property  was,  after  such  pur- 
ehase,  seised,  condemned,  and  sold  by  the 
officers  of  the  United  States,  whereby  the 
defendant's  title  failed  and  the  property  was 
lost.  On  the  trisl  the  defendant  put  in  evi- 
dence the  record  of  the  seizure  and  condem- 
nation. It  did  not  disclose  by  whom  or  at 
what  time  the  penalty  which  worked  a  for- 
feiture and  loss  of  the  property  was  incurred. 
An  offer  of  the  defendant,  to  prove  by  ex- 
trinsic evidence  that  the  illesal  acts  estab- 
lished by  the  decree  were  done  by  those 
operating  the  distillery  before  the  purchase 
by  him,  was  excluded  by  the  court.  Held, 
that  such  exclusion  was  error.  McKnigM  v. 
DepOn,  11  R.  715. 

60.  Beaala  on  non-jMiyment  of 
price.  —  The  vendor,  under  a  contract  for 
the  sale  of  land,  after  he  has  been  notified  by 
the  vendee  of  his  refusal  to  complete  the 
purchase,  may  resell  the  land,  and  nold  the 
vendee  liable  for  the  stipulated  penalty. 
Baney  v.  Killmer,  44  D.  109. 

The  election,  once  made,  is  irrevocable,   lb. 


61.  Action  to  recover  the  land  on 
purchaser's  £Ekilare  to  perform.  —  1.  The 
right  qf  aeUon,  —  A  vendor  under  a  oontract 
for  the  sale  of  lands  may  maintain  ejectment 
therefor  against  his  vendee,  who  has  entered 
into  possession  bv  the  consent  of  the  vendor, 
but  who  has  made  default  in  the  payments 
stipulated  for  in  the  contract^  and  wnich  were 
conditions  precedent  to  the  execution  of  a 
conveyance  to  the  vendee.  Br&wningy.  A- 
tes,  49  D.  760;  SeaJbwry  v.  SUwcari,  58  D.  254. 
HkkB  V.  Lonell,  49  R.  679. 

The  possession  of  a  vendee  under  a  oon- 
tract for  the  sale  of  land,  entered  into  by 
permission  of  the  vendor,  becomes  tortious 
when  the  vendee  disaffirms  the  contract,  dis- 
avows the  title  under  which  he  has  entered, 
or  refuses  payment  of  the  purchase-money. 
Browning  v.  ikUa^  49  D.  760. 

The  vendor  has  an  election  to  treat  the 
vendee  as  a  tenant  or  a  trespasser,  where  the 
latter  has  been  let  into  possession  and  fails 
to  comply  with  his  contract.  SeaJbwry  v. 
Stewart,  58  D.  254. 

The  vendor  conveying  to  a  stranger  after 
default  of  the  vendee  in  possession  in  not 
paying  according  to  contract  does  not  release 
the  latter  or  render  his  possession  adverse  to 
the  vendor's  grantee,  and  the  latter  stands 
in  the  vendor  s  shoes;  so  where  the  vendor's 
executors,  having  power  to  sell,  convey  to  a 
stranger  after  the  vendee's  default,     to, 

A  vendee  refusing  to  go  on  with  his  con- 
trsot  after  paying  part  of  the  purchase-money 
forfeits  the  amount  already  paid,  and  the 
vendor  may  bring  ejectment  and  recover  the 
land  agreed  to  be  conveyed.  BtUt  v.  Brown- 
ing, 60  D.  233. 

Where  one  is  in  possessicm  of  real  estate 
under  bond  for  title,  and  has  given  a  note  for 
the  purchase  price,  which  he  fails  to  pay, 
the  obligor  may  either  sue  on  the  note  and 
subject  the  land  and  other  property  to  its 
payment^  or  he  could  eject  Uie  possessor 
from  the  land,  unless  the  latter  should  bring 
the  money  into  court  and  claim  a  specifio 
performance  of  the  agreement,  he  not  having 
waived  it  otherwise  than  by  failure  in  point 
of  time  of  payment  Waiker  v.  £merm»L  73 
D.  207. 

2.  Notice  to  ^uU  given  on  the  same  day 
that  ejectment  is  brought  by  a  vendor  to  a 
vendee  in  possession  under  an  executory  con- 
tract of  sale,  or  to  one  holding  under  the 
vendee,  is  insufficient;  in  such  a  case,  rea- 
sonable notice,  to  be  determined  by  the  cir- 
cumstances of  each  case,  must  be  given. 
Fears  v.  Merrill,  50  D.  226. 

One  entering  into  possession  of  land  with 
the  owner's  consent  is  as  much  entitled  to 
notice  as  a  tenant  under  a  lease,  or  one  who 
enters  under  an  executory  oontract;  if  his 
entry  is  peaceable  and  lawful,  he  is  never  to 
be  regaraed  as  a  trespasser,  unless  he  holds 
over  after  notios^  or  does  some  tortious  aot^ 
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Kotioe  miist  be  giyen  by  the  ▼endor  to  the 
rendeo  in  poflseaaion  under  an  executory 
eoatnct  for  the  sale  of  land,  to  enable  the 
▼endor  to  ay<ttd  the  eontraet  and  reclaim  hie 
poeaeadon,  unleia  the  rendee,  b^  his  own 
wrongful  act»  has  placed  himself  in  the  atti- 
tude of  a  wrong-doer,  as  by  denyin|;  the  title 
of  him  who  holds  the  fee»  or  claimmg  under 
adverse  title;  but  a  mere  nejglect  to  pay  the 
purchase-money  when  due  is  not  sn&cient 
for  that  purpose.    IK 

A  vendor  executing  a  bend  for  title  to  his 
vendee  upon  the  payment  of  the  purohase- 
Bumey  at  a  future  daj,  and  putting  him 
into  possession,  mav,  if  the  money  is  not 
paid  when  due^  by  nrat  giving  to  the  vendee 
reasonable  notice  to  quit,  avoid  his  contract 
and  maintain  an  action  of  ejectment  for  the 
land;  or  if  the  vendee  has  by  his  own  aot 
placed  himself,  in  legal  contemplation,  in  the 
attitude  of  a  trespasser,  the  vender  may  treat 
him  as  sooh,  and  sue  without  giving  notice. 
IL 

When  possession  is  obtained  by  vendee, 
•nder  an  agreement  to  convey,  notice  to 
quit,  when  he  fails  to  comply  with  the  re- 

Suirements  of  the  contract^  is  unnecessary. 
ikueodk  V.  Robardi,  65  D.  108.  Seabur^  v. 
Stewart,  58  D.  254. 

Z,  Matters  if  dtfense,  —  The  vendee  can- 
not avail  himself  of  an  outstanding  title  dis- 
closed by  the  vendcNr  in  his  evidence,  or  by  a 
grantee  of  the  vendor,  so  as  to  prevent  a  re- 
covery in  ejectment,  where  he  is  in  posses- 
sion under  a  contract  of  purchase,  and  is  in 
default  as  to  payment.  JStaburp  v.  Stewart, 
58  D.  254. 

The  equitable  title  arising  out  of  the  con- 
traot  for  sale  of  land  is  a  defense^  where  law 
«id  equity  are  blended*  to  an  action  instituted 
to  recover  the  possession  of  the  land.  Tibeau 
▼.  Tibeau,  59  D.  829. 

A  contract  for  sale  of  land  under  which 
the  yurchase-money  has  been  paid  and  pos- 
eessmn  delivered  is  a  good  defense  to  an  ac- 
tion by  the  grantor  to  recover  the  possession 
el  the  land  or  of  the  title  deeds  delivered. 
Jk 

A  eondition  of  a  contract  for  purchase  of 
land,  that  a  party  let  into  possession  may 
purdiase  on  payment  of  a  certain  sum  of 
money,  time  not  beinff  of  the  essence  of  the 
eontraet,  would  entitle  the  party  to  make 
such  payment  within  a  reasonable  time  after 
the  oommencement  of  an  action  in  ejectment. 
Ta^hr  v.  Baidwin,  73  D.  738. 

4.  Meaeure  q^  damagee  in  ejectment  by 
the  vendor  against  a  vendee  in  possession 
•nder  aa  executory  contract  for  the  sale  of 
land  is  the  value  of  the  land  from  the  date 
of  the  demand  and  refusal,  as  the  cause  of 
action  does  not  arise  till  that  time.  Feaare 
V.  Merrm,  50  D.  226. 

68.  Suit  in  equity  to  enforce  vendor's 
Um.  —  A  decree  for  the  sale  of  land  to  pay 
a  halanoe  due  under  a  title    bond  is  not 
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s^ainst  the  vendee  personally,  but  againsi 
the  land,  and  the  personal  liability  of  the 
vendee  is  not  in  question;  consequently  a 
defendant  cannot  object  to  such  a  decree  on 
the  ground  that  the  eontraet  for  the  sale  of 
the  land  was  entered  into  by  his  co-defendant 
in  their  joint  names,  without  his  knowledge 
or  oonseat,  and  without  any  subsequent  rati* 
fication  by  him.     Uwh/y  v.  WaU^  55  D.  71. 

68.  or  for  specific  performance. 

-—The  vendor  as  well  as  the  vendee  maj 
invoke  the  power  of  a  court  of  equity  to  en- 
force  the  specific  performance  of  a  contract 
for  the  sale  of  land.  Old  Cohny  R.  E.  Corp, 
V.  Khane,  66  D.  394. 

The  vendor's  right  to  specific  performance 
is  not  defeated  on  the  ground  that  he  has  an 
adequate  remedy  at  law,  since  the  measure 
of  damages  at  law  is  not  the  contract  price, 
but  only  the  difierence  between  this  and  the 
market  value  of  the  land  at  the  time  of  the 
breach  of  the  contract.    lb. 

Where  the  vendee  waives  his  right  to 
abandon  the  contract,  he  will  be  compelled 
to  perform  it.    Fugh  v.  CheeMidine,  87 1>.  414. 

The  vendor  may  maintain  a  bill  for  specific 
performance,  where  the  vendee  refuses  to 
accept  a  conveyance  or  to  pay  the  purchase- 
money,  notwithstanding  the  remedy  at  law 
for  the  money;  but  a  final  decree  for  the 
money,  in  such  a  case,  with  an  award  of  exe* 
cution«  is  wrong;  the  decree  should  direct  a 
sale  of  the  premises  in  case  of  default  in  pay- 
ment, and  should  require  the  complainant  to 
deposit  with  the  master  a  proper  convey- 
ance to  be  delivered  upon  payment  of  the 
money.     Andrewe  v.  StURvan,  43  D.  53.  • 

Delay  of  the  vendor  in  not  tendering  the 
deed  until  after  the  day,  where  he  has  cove- 
nanted to  convey  land  on  or  before  a  certain 
day,  "on  payment"  of  a  part  of  the  pur- 
chase-money, does  not  prevent  his  maintain- 
ing a  bill  for  specific  performance,  where  the 
money  was  not  paid  or  tendered  on  the  day 
or  afterwards,  and  the  vendor's  delay  was 
owing  to  an  unexpected  absence  from  home 
on  the  day,  and  he  has  used  due  diligence  in 
trying  to  perform  his  contract  after  his  re- 
turn,    lb. 

The  vendor  of  land,  who  has  given  bond 
to  make  title  to  the  vendee  on  payment  of 
the  purchase-money,  cannot  maintain  a  bill 
for  tne  specific  performance  of  the  contract 
until  he  has  put  the  vendee  in  default  by 
the  tender  of  a  deed.  The  covenants,  to 
make  title,  and  to  pay  the  money,  are  con- 
current, umtual,  and  aependent;  and  neither 
party  can  insist  on  a  performance  of  the  con-- 
tract  without  an  offer  or  tender  of  perform* 
ance  on  his  part;  and  this  rule  applies  with 
equal  force  in  law  and  equity.  Robkwan  v. 
ffarboUTt  97  D.  501. 

%  0/the  Purchaaer, 

64.  Action  for  possession.  —  A 
dor  representing  that  an  entire  tract  can 
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aoqnixed  mdmr »  wamnt  whidi  he  holds  for 
a  certain  number  of  acres,  when  part  of  the 
tract  only  can  be  legally  aequired  thereun- 
der, and  thereby  inducing  the  vendee  to  en- 
ter into  articles  for  the  purchase  of  the  land 
aoqhired  by  said  warrant,  and  subsequently 
proourine  a  warrant  for  the  residue  of  the 
tract,  will  be  treated  in  equity  as  a  trustee 
ex  malefich,  and  in  ejectment  m  the  nature 
of  a  biU  for  specific  perf ormanoe,  the  Tendee, 
upon  proof  of  such  representations,  can  re- 
cover the  entire  tract.  Tpmm  y.  Paa$mon^ 
44  D.  181. 

A  vendee  never  is  j^ossession  is  not  liable 
for  interest  on  unpaid  purchase-money  in 
ejectment  brought  by  lum  to  enforce  the 
contract.     lb. 

The  grantor  has  a  superior  ric[ht  to  land 
until  the  purchase-money  is  paid,  or  the 
inortffage  given  therefor  is  foreclosed,  where, 
nmultaneously  with  the  conveyance,  such 
mortgage  is  executed;  and  especially  if  the 
grantor  is  in  possession  after  the  vendee  has 
made  default,  he  cannot  be  turned  out  of 
possession  by  process  of  ejectment  or  tres- 
pass to  try  tiUe,  although  the  debt  and 
mortgage  are  barred  by  the  statute  of  limi- 
tations.    Dunlap  V.  Wrighi,  62  D.  506. 

A  district  court  of  the  United  States  has 
Jurisdiction  to  render  jud|^m6nt  of  eviction 
Against  a  remote  vendor  with  notioe  of  suit, 
and  in  favor  c^  a  remote  vendee  wiUi  special 
warranty.  The  vendor  is  oonolnded  by 
judgment  in  such  case.  Huni  v.  Orwig,  66 
D.  144. 

The  vendor  cannot,  in  an  action  between 
himself  and  a  remote  vendee,  impeach  the 
consideration  expressed  in  his  deed  to  his 
immediate  vendee  in  order  to  lessen  the 
amount  of  reoovery;  nor  can  he  in  such 
action  avail  himself  of  frand  practiced  upon 
him  by  his  vendee,    fb, 

A  grantor  with  covenants  of  warrantv  is 
not  entitled  to  notice  to  quit,  or  demand  of 
possession,  before  the  commencement  of  an 
action  of  ejectment  aj^ainst  him  by  the  gran- 
tee, or  those  dainung  under  uie  latter. 
Dodge  v.  Waile^,  83  D.  61. 

65.  or  8i>9cific  performaaoe. — 

If  the  vendor  acts  tnaki  jfide^  and  refuses  to 
convey  because  the  land  has  increased  in 
value,  the  vendee  may  compel  a  specific  per- 
formance, or  recover  as  damages  the  diner- 
enoe  between  the  contract  price  and  the 
enhanced  yidue.    Baldwin  v.  Mmim,  20  D. 

627. 

.■  An  action  at  law  by  the  vendee  in  a  con- 
tract for  the  purchase  of  real  estate  to 
recover  back  an  installment  of  the  porehase 
price  paid,  upon  the  vendor's  failinjg  to  con- 
vey as  agreed,  amounts  to  a  rescission  of  the 
contract^  and  it  cannot  afterwards  be  spe- 
cifically enforced  at  the  instance  of  the 
vendee.  Herrbigton  v.  Hubbard^  33  D.  426. 
Such  action  is  a  disaffirmance  of  the  con- 
tract^ and  i%  in  legal  contemplation,  notice 
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to  every  person  of  snch  fact;  so  that  there- 
after the  vendor  is  at  liberty  to  treat  the 
contract  as  rescinded,  and  to  sell  and  convey 
the  land  to  a  third  person.    lb. 

Where  the  vendee  gives  his  notes  to  the 
vendor,  who  agrees  to  convey  the  land  to 
him  upon  payment  of  the  notes^  the  vendor 
will  not  be  decreed  to  convey  the  land  until 
an  account  is  taken  of  the  amount  of  prin- 
cipal and  interest  due  on  the  notes^  and  a 
day  is  fixed  for  the  payment  id  mx6h  amount 
into  court  for  the  party  entitled.  JoAnmm 
V.  Jaehon,  61  D.  522. 

A  vendee  may  enforce  performance,  in  a 
district  court,  of  a  contract  to  convey  com- 
munity land  in  Texas^  as  against  the  ven- 
dor's widow  and  heirs,  although  the  vendor 
has  since  died,  and  the  succession  and  ad- 
ministration of  his  estate  is  still  open  in  the 
county  court,  and  the  vendee  has  becm  ap- 
pointed administrator.  The  vendee's  claim 
IS  not  a  money  demand  which  must  be  pre- 
sented to  and  allowed  by  an  administrator^ 
or  which  the  vendee,  being  himself  adminis- 
trator, must  file.  JRobStuon  v.  McDonald,  68 
D.  480. 

A  vendee  is  entitled  to  specific  perform- 
ance, with  abatement  in  price,  where  a 
vendor  of  land  misdescribes  it  as  to  ouality 
in  the  agreement.  Harben  v.  CkuUaemt  6S 
D.390. 

A  vendee  seeking  to  enforce  specific  per^ 
formance  need  not  tender  a  deed  to  the 
vendor  for  execution  before  bringing  muL 
Young  v.  Da$nel»,  63  D.  477. 

Where,  under  a  contract  to  convey,  the 
vendee  requires  a  marketable  title,  and  tiie 
wife  of  the  vendor  refuses  to  join  in  the  con- 
veyance, equity  will  not  compel  the  vendor 
to  proonre  a  conveyance  or  release  by  his 
wife,  or  require  hun  to  furnish  uftdemmfy 
against  her  right  of  dower,  nnlees  in  cases 
of  dear  fraud.  Hawralty  v.  Watrm,  W  D. 
618. 

A  vendor  who  contracts  to  convey  an 
estate  which  he  has  not  at  the  time  will  be 
compdled  to  specificallv  perform  his 
tract  if  he  afterwards  beoomes  the  o 
FUkg  V.  Duncan,  93  D.  337. 

In  a  suit  by  a  sul)purchaser  for 
cifio  performance,  the  intermediate  vendofs 
through  whom  he  has  acquired  his  equity 
are  generally  necessary  parties.  Henderwom 
V.  PicheU,  16  D.  130. 

A  decree  in  a  suit  by  a  subpurchaser 
against  the  intermediate  vendors  and  the 
holder  of  a  legal  title,  for  a  specific  perfonn- 
ance  of  a  contract  of  sale,  is  conclusive  on 
all  the  psrties;  and  hence,  to  entitle  him  to 
such  decree,  he  must  establish  a  valid  equity 
against  each.    lb. 

Where  one  party  to  a  oontract,  in  consid- 
eration of  the  other  party's  undertaking  to 
pay  him  for  a  tract  of  land,  covenants  to 
convey  the  land  to  such  party,  without 
naming  any  time  for  perf ormance,  the  pay- 


YBSDG&  AND  PURCHASER,  lY,  1 
Tor  &id«z  to  Kotos  In  Anorlean  Itoelaloiis  and  Amorioan  Reporiti  f«6  Tot 

•abject  to  litigation  in  chancery  In  eonse* 
qaence  of  some  valid  equitable  claun.  Morri$ 
Y.  MowaU,  22  D.  661. 

The  vendor  in  a  contract  for  the  aale  of  a 
tract  of  land,  or  hit  legal  repreBontatives  as 
such,  can  alone  make  such  title  as  the  vendee 
will  be  compelled  to  accept,  and  the  admiois* 
trator  of  snch  vendor  who  holds  in  his  own 
right  the  title  to  the  land  agreed  to  be  con- 
veyed, cannot  compel  the  vendee  to  accept 
the  title,  nnder  his  contract  with  the  de- 
ceased.   'Taifhr  v.  Porter,  26  D.  165. 

A  vendee  who  has,  without  saccess,  made 
every  reasonable  effort  to  obtain  the  title 
contracted  to  be  conveyed  to  him,  and  who 
has  abandoned  the  possession  and  filed  hia 
bill  for  a  rescission,  cannot  then  be  compelled 
to  accept  the  title.     lb, 

A  covenant  to  sell  and  convey  requires 
the  ffiving  a  good  title  to  the  covenantee^ 
free  from  all  encnmbrances.  Sibley  v.  Svftng^ 
28  D.  191. 

On  a  breach  of  such  covenant,  the  ooyenaa- 
tee  may  recover  the  value  of  certain  servicee, 
part  consideration  for  the  covenant,  with 
interest    lb, 

A  conveyance  of  land  subject  to  a  ouitrent 
under  a  covenant  to  convey  "clear  of  all  en« 
cumbrancos,**  does  not  satisfy  it,  and  the 
vendee  cannot  be  compelled  to  take  the 
land  with  compensation  for  the  encumbrance, 
and  the  vendee's  knowledge  of  the  existence 
of  the  ^uitrent  shortly  after  the  bivgain, 
and  making  a  payment  thereon,  do  not  alter 
the  case.     €hsn»  v.  RenshaWt  44  D.  162. 

Equity  will  compel  a  vendee  to  take  a 
good  tiUe  subject  to  a  pecuniary  charge, 
where  adequate  security  is  given,  although 
it  will  not  compel  him  to  teke  a  defective 
title.     Thampmm  v.  Carpenter,  46  D.  681. 

A  vendee  of  land  under  an  executory  con- 
tract does  not  waive  an  objection  to  the  title 


nt  of  the  mone^,  not  the  promise  to  pay 
h^  is  the  real  consideration  for  the  promise 
to  convey;  and  in  an  aetion  on  inch  covenant 
the  plaintiff  must  aver  either  that  he  paid 
the  money,  or  that  he  has  tendered,  and  is 
ready  and  willing  to  pay  it  McCoy  v.  Biachee, 
27  D.  26a 

A  bill  for  specific  performance  may  be 
amended  to  ask  rescinion,  together  with 
other  relief,  in  a  suit  on  a  contract  to  ex- 
change lands,  where  it  appears  on  the  trial 
that  the  defenidant  cannot  make  title.  Por- 
riU  v.  McKinky,  68  D.  212. 

If  a  person  agree  to  convey  600  acres  out 
of  one  of  two  tracto  of  land,  it  is  erroneous 
to  decree  a  conveyance  of  250  acres  out  of 
each  tract.    McCotmettv,  Dunlap,  3  D.  723. 

An  agreement  was  made  for  tiie  sale  of 
land  during  the  existence  of  paper  money, 
part  payment  to  be  made  in  June,  1780, 
when  a  oonveyance  was  to  be  made,  and  the 
remainder  in  twelve  months  thereafter.  The 
money  was  not  paid  or  tendered  at  the  day, 
nor  was  a  conveyance  made.  A  bill  being 
brought  by  the  vendee  for  a  specific  perform- 
ance, he  was,  under  the  drcumstences  of  the 
ease,  decreed  a  conveyance  upon  his  paying 
the  value  of  the  land  at  the  time  of  the  con- 
tract, instead  of  the  value  of  the  purchase- 
money  agreed  upon,  according  to  the  scale 
of  depreciation.  WkiU  ▼•  Atkinmm^  1  D. 
470. 

The  plaintiff  under  an  oral  agreement  for 
the  sale  of  land  took  possession,  paid  in  full, 
and  made  valuable  improvements.  One  of 
the  defendants,  with  knowledge  of  her  rights, 
forcibly  took  possession  of  the  land,  dug  a 
cellar,  moved  a  house  thereon,  and  made 
additions  to  it  The  house  could  have  been 
removed  without  material  injury  to  the  land. 
The  plaintiff's  vendor  deeded  the  land  to 
that  defendant,  and  the  latter  afterward 
deeded  to  othor  defendante  who  had  full 
knowledge  of  the  facts.  Held,  that  spedfio 
performance  being  decreed,  the  court  would 
not  authorise  the  removal  of  the  house,  al- 
though the  defendante  acted  in  the  belief 
that  the  plaintiff's  claim  was  invalid.  Honak 
▼.  DelagU^  66  R.  684. 

66.  What  title  purduwar  will  be 
compelled  to  accept  —A  bond  to  **make 
an  indefeasible  title  in  fee-simple,  such  as 
the  stoto  makes,"  demands  a  deed  with  gen- 
eral warranty;  and  under  snch  obligation 
the  court  will  not  compel  the  vendee  to  ac- 
cept a  title  that  is  donbtf  uL  Kelly  v.  Brad* 
ford,  6  D.  666. 

If  a  purchaser  can  get  the  substantial 
inducement  to  his  conteact,  he  may  insist 
upon  taldng  and  be  made  to  accept  a  title  to 
so  much  as  can  be  given,  compensation  being 
made  for  the  deficiency.  Jffvans  v,  IRngeberritf 
14  D.  779. 

A  purchaser  contracting  for  a  good  title 
cannot  be  compelled  to  accept  a  mere  equi- 
table title^  or  a  good  legal  title  which  is 


merely  by  going  into  and  remaining  in  pos- 
session. There  must  be  other  facts,  such  as 
show  that  he  had  a  knowledge  of  ite  defects^ 
and  intonded  to  accept  such  title  as  could  be 
made,  and  to  rely,  in  case  of  ite  failure^ 
upon  the  covenants  of  warranty  for  redress. 
Janes  v.  Taylor,  66  D.  48. 

A  party  contracting  to  purchase  an  entire 
esteto  wul  not  be  compelled  to  teke  part  of 
it  in  case  a  defect  appear  in  the  title  to  the 
ImliLn^  even  if  proportionate  compensation 
can  be  awarded  for  the  part  in  respect  to 
which  the  title  ii  defective.  Oibert  v.  Feteler, 
97  D.  786. 

67.  Action  for  breach  of  contract  in 
failing  or  reftudng  to  convey.  —  1.  The 
right  qf  action,  —  On  a  contract  for  a  tract  of 
land,  if  the  vendor  be  able  to  convey  but  a 
part  only,  the  vendee  may  at  his  election 
compel  a  oonveyance  of  that  part,  and  re- 
cover damaees  for  the  deficiency,  or  he  may 
refuse  to  take  such  part,  and  recover  dam* 
ages  for  the  whole.  McConmll  v.  Dunkapt  9 
I D.  723. 
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The  Tendee's  remedy  on  a  breach  of  a  oon- 
traot  to  oonvey,  on  payment  of  the  purchase- 
money,  where  payment  has  been  duly  made, 
is  by  action  on  the  contract,  and  he  cannot 
rescind  the  contract  and  sue  for  the  purchase- 
money  and  interest.  FulUr  ▼.  Hubbard,  16 
D.  423. 

The  vendee  must  demand  a  conveyance  in 
such  a  case,  after  paying  or  tendering  the 
purchase-money,  and  must  attend  to  receive 
it,  after  waiting  a  reasonable  time  for  it  to 
be  made  out.    76. 

Refusal  of  the  vendor  to  make  title  on  de- 
mand warrants  the  vendee  in  bringing  an 
action  on  the  contract  for  the  breach  thereof, 
altibongh  such  action  does  not  necessarily 
suppose  the  contract  to  be  at  an  end.  Dwh 
can  V.  Jeter,  39  D.  342. 

A  vendee  need  not  surrender  poeseirifle  or 
demand  a  deed  before  suit  for  bwaoh  of  a 
contract  to  convey  land  on  a  day  named, 
where  no  precedent  act  is  to  be  performed  by 
the  vendee,  nor  even  though  such  precedent 
act  is  required  if  the  vendor  has  no  title. 
Shaw  V.  WaOm,  49  D.  692. 

2L  Hulee  </  pleadmg.  ~  Where  a  vendor 
who  agrees  to  convey,  upon  the  payment  of 
money  and  the  execution  of  notes  at  a  cer- 
tain time,  before  that  time  conveys  to  an- 
other, the  vendee  in  an  action  for  the  breach 
must  aver  readiness  to  perform,  althouj^  a 
tender  of  performance  is  not  necessary,  Siow 
V.  Sieveiu,  29  D.  139. 

In  such  a  case,  if  part  of  the  mon«y  has 
been  paid,  the  vendee  may  regard  the  con- 
tract as  rescinded,  and  sue  in  auumpsU  for 
the  sum  advanced.    IK 

Damagea  for  breach  of  an  nnexecnted 
parol  oontract  to  convey  land  cannot  be  re- 
covered under  a  declaratioD  for  goods  sold 
and  delivered  or  money  had  and  received. 
G€mgyferY.  Fry,  66  D.  678. 

Evidence  tending  to  establish  a  claim  for 
damages  for  brea<m  of  a  parol  contract  to 
convey  land  is  irrelevant  when  ofifered  under 
a  declaration  for  goods  sold  and  delivered  or 
money  had  and  received.    /5. 

Pluntiff  suing  for  breach  of  a  parol  oontract 
for  purchase  of  a  moiety  of  land  subeeqiuently 
sold  to  another  by  the  vendor  may  waive  the 
tort,  and  recover  a  moiety  cl  the  money  re- 
ceived at  the  second  sale,  under  a  count  for 
money  had  and  received,  if  the  contract  has 
been  so  far  executed  as  to  take  the  case  out 
of  the  statute  of  frauds,  and  to  vest  in  the 
plaintiff  an  interest  or  estate  in  the  land,  so 
as  to  entitle  him  to  a  conveyance.    76. 

S.  BwUnee,  —  The  value  of  the  premises 
in  an  action  to  recover  damages  for  breach 
of  contract  to  convey  land  may  be  proved  by 
plaintiff,  not  only  by  showing  the  worth  of 
other  property  of  equal  value  adjacent  to 
that  in  controversy,  at  or  near  the  date  of 
the  instrument,  but  even  the  value  of  lands 
al  a  different  qnalitjf,  lying  in  the  immedi- 
ala  viohiitiy,  leaving  it  for  &e  jury  to  deter- 


mine the    difference    in  valne. 
Hermann,  99  D.  643. 

Evidence  of  value  of  land  shortly  after  it 
should  have  been  conveyed  is  admissible  to 
show  what  its  value  was  at  that  time  in  an 
action  for  breach  of  contract  to  convey.  AbtH 
V.  Mutmn^  100  D.  166. 

On  a  contract  to  convey  "about  sixty-five 
acres,**  the  vendee  is  not  bound  to  accept 
thirty  or  thirty-six  acres.  And  in  an  action 
by  the  vendee  for  breach  of  snch  ^  contract^ 
parol  evidence  is  inadmissible  to  prove  a  sale 
of  sixty-five  acres,  or  the  vendor  s  represen- 
tation that  there  were  at  least  sixty-fiva 
acres.  BaUimort  Permanenit  etc  Soe.  v. 
Smkh,  89  R.  374. 

4.  ilea«iireV'<^"*<'0'0^*-~  A  vendor  com* 
mits  a  fraud  in  selling  a  specified  tract  cl 
land,  knowing  he  has  no  title.  In  this  case 
the  damsges  should  be  the  valne  oi  the  land 
estiinatedat  the  time  of  the  trial,  it  not  ap- 
pearinff  when  the  oontract  was  to  be  per- 
formed.   McOomell  v.  Dwdap,  3  D.  723. 

A  vendor  who  contracts  to  sell  and  convey 
land  must  respond  to  the  vendee  in  damage^ 
to  the  extent  of  the  difference  between  tho 
contract  price  and  the  value  of  the  land  at 
the  time  of  the  breach,  where  he  has  the 
titles  and  for  any  reason  refuses  to  convey  it^ 
as  required  by  the  contract.  PmnpeUy  v. 
Phebpt,  100  D.  463.  8.  P.,  Shaw  v.  WWtinM. 
49  D.  692;  HaU  v.  Delaplaine,  68  D.  67r 
Warfier  v.  Baam,  69  D.  2S^ 

A  vendor  who  contract  to  sell  and  x»vey 
land  is  liable  to  the  vendee  in  nominal  damagea 
only,  for  breach  of  contract^  where  he  oon* 
tracts  in  good  faith,  believing  he  has  a  good 
titles  and  afterwards,  on  discoveriiLg  his  titie 
to  be  defective,  for  that  reason  retuses  or  ia 
unable  to  fulfill  his  contract;  but  thui  rule 
should  not  in  any  degree  be  extended,  but 
strictly  limited  to  those  cases  coming  exactly 
within  it     PumpeUy  v.  Pheipe,  lOOD.  463. 

A  vendor  who  contracts  to  sell  and  convey 
land  must  make  good  to  the  vendee  his  lose 
of  bargain,  where  he  knows  at  the  time  thai 
he  has  not  the  title  or  the  power  of  oon« 
veyance,  although  he  may  have  acted  in  flood 
faith,  and  believed  that  he  shoold  be  able  to 
procure  a  good  title  for  the  vendee.    /&. 

The  measure  of  damu^  for  failure  of 
vendor  to  convey  realty,  by  deed  with  cove- 
nants of  genetal  warranty,  according  to 
agreement,  ne  being  disabled  to  comply  with 
the  contract  by  reason  of  failure  of  his  titlo 
without  his  own  faqlt^  ii  the  amount  of  the 
purchase-money  and  interest.  HaU  v.  2>eb» 
jdaine,  68  D.  67.  S.  P.,  Hemdom  v.  Harru- 
son,  69  D.  399;  and  the  expenses  of  the 
plaintiff  for  travel,  board,  and  counsel  feea 
while  attending  to  the  execution  and  fulfill- 
ment of  the  contract.  Baltimore  Penmamemt 
etc  Soe.  v.  SmUh,  39  R.  374. 

A  vendee  suing  for  damages  for  breach  of 


*  Contract  to  convey  realty,  measure  of 
ages  on  breach  of,  lee  note^  lOO  D.  tf7,  «tt^ 
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oontnot  to  convey  land  can  reooTer  nothing, 
where  the  Tendor,  before  snit,  offered  to  re- 
turn the  notes  giyen  for  the  parchaee  price, 
and  brinn  them  into  oonrt  and  tenders  them 
to  the  pluntifll  Hemdom  ▼.  JSTarrtwon,  69 
D.  399. 

A  Tendee  is  not  entitled  to  interest  on 
damages  for  breach  of  a  contract  to  convey 
land  from  the  time  of  the  breach,  as  matter 
of  law,  though  the  jnry  may,  perhaps,  allow 
interest,  in  their  discretion,  by  way  of  en- 
hancing tiie  damages  under  proper  circum- 
stances.   Shmo  V.  mOana,  49  D.  C92. 

6.  CompewKUkm  for  impravemenis,^ll  land 
be  sold  by  a  verbal  sale,  and  possession  given 
to  the  purchaser,  he  will  be  allowed  in  equity 
for  improvements  made  by  him,  if  the  ven- 
dor refases  to  convey  the  property.  Mo 
Campbea  v.  licCampbell^  15  D.  48. 

\^ere  a  vendee  in  possession  under  a 
parol  agreement  for  the  purchase  of  lands 
makes  improvements  upon  the  premises,  be 
cannot  recover  the  value  of  such  improve- 
ments in  an  action  at  law  upon  the  refusal 
of  the  vendor  to  fulfill  the  contract  Smith 
▼.  Smith,  78  D.  49. 

68.  Action  for  daansLgem  for  defects 
In  title,  eviction,  etc.  — 1.  Rigid  qf  action, 
—  A  vendee  cannot  set  up  defects  or  want  of 
title  in  vendor  in  defense  of  action  for  pur- 
•chase-monev,  nor  rescind  the  contract  and 
recover  back  what  he  has  paid,  but  must  rely 
upon  his  covenants,  where  there  is  no  fraud, 
and  he  has  obtained  any  benefit  by  the  con- 
veyanoe,  or  acquired  any  estate  or  interest 
whatever  in  the  j^remises.  The  covenants 
are  for  his  protection  in  case  bis  title  is  de- 
feated by  some  outstanding  title.  Brown  v. 
Manning,  74  D.  736. 

Where  a  contract  is  sought  to  be  avoided 
OQ  the  ground  of  fraud  or  failure  of  consid- 
eration, il  any  value  appears  to  attach  to 
defendant's  title,  a  condition  to  reconvey  in 
the  verdict  will  do  equilnr;  and  if  after  ver- 
dict it  should  appear  that  a  reconveyance 
ought  to  be  maae,  the  court  may  restrain 
execution  until  it  ia  made.  Baboodt  ▼•  Case, 
100  D.  664. 

Where  a  contract  is  made  for  the  sale  of 
land,  the  vendor  to  give  a  warranty  deed  on 
payment  of  the  purchase-money,  and  be- 
tween the  time  of  the  contract  and  the  mak- 
ing of  the  deed  a  portion  of  the  land  is 
condemned  for  a  railroad,  damages  for  the 
taking  of  the  land  belong  in  equity  to  the 
purchaser,  and  he  cannot  treat  such  taking 
as  an  encumbrance  and  recover  therefor  on 
the  covenants  in  the  deed.  Stevenson  v, 
Loehr,  11  R.  36. 

A  owned  land  under  a  deed  on  its  face 
subject  to  a  lien  for  unpaid  purchase-money. 
lie  conveyed  to  B  an  undivided  fourth  in- 
terest thereof,  with  warranty,  R  assuming 
in  oonsideration  thereof  to  pay  one  fourth  or 
the  lien  debt.  By  agreement  between  A 
end  his  grantors,  the  amount  of  the  lien 


debt  was  rednced  to  a  sum  less  than  that 
due  from  B,  no  part  of  which  had  heen  paid, 
and  the  land  was  sold  to  satisfy  the  lien. 
ffeid,  that  B  was  not  entitled  to  any  recovery 
on  the^  warranty;  that  he  was  entitled  to 
share  in  the  redaction  of  the  lien  debt,  and 
liable  to  A  for  one  fourth  thereof  as  reduced. 
Snyder  v.  Summers,  27  R.  778. 

2.  T/te  damages  recoverable.  — The  measure 
of  ^  damages,  where  a  vendee  of  land  is 
evicted,  ia  the  purchase-money,  with  interest 
during  the  time  while  the  vendee  was  liable 
for  mesne  profits.  Femander  t.  Dujuu  65 
D.  607. 

An  evicted  vendee  who  has  enjoyed  the 
land  for  a  period  before  paramount  title 
accrued,  durmg  which  he  was  not  liable  for 
mesne  profits,  cannot  recover  against  his 
vendor  interest  on  the  purchase-money  dur* 
ingthis  period.     lb. 

Where  there  is  an  entire  failure  of  title  to 
real  estate  conveyed  with  covenants  of  war- 
ranty, the  measure  of  damages  for  breach  of 
covenants,  in  absence  of  fraud,  is  the  pur- 
chase-money and  interest.  PhiUips  v.  Beich* 
ert,  79  D.  463. 

Where  eviction  ia  partial,  damages  will 
bear  same  proportion  to  the  whole  purchase- 
money  that  the  value  of  the  part  to  which 
the  title  fails  bears  to  the  whole  premises, 
estimated  at  the  price  paid.    lb. 

Covenants  bind  the  covenantor  that  he  is 
seised  of  land,  and  that  he  will  warrant  and 
defend  title,  or  in  default  thereof  that  he 
will  return  the  purchase- money  and  interesti 
or  if  the  title  fail  in  part,  that  he  will  re- 
turn a  ratable  proportion  of  the  purchase- 
money  and  interest.     76. 

The  fact  that  land  was  bouffht  for  a  par- 
ticular purpose,  which  was  known  to  the 
vendor,  can  make  no  difference  in  respect  to 
the  rule  of  damages  for  a  breach  of  the  cove- 
nants,   lb. 

Where  title  to  land  fails  in  whole  or  in 
part,  and  fraud  can  be  shown,  or  conceal- 
ment, which  would  be  evidence  of  it,  it  will 
constitute  a  good  ground  of  action,  in  which 
the  purchaser  can  recover  all  his  damages. 
lb. 

The  basis  of  damages  for  partial  failure  of 
title  is  the  relative  general  value  of  the  part 
to  which  the  title  fails  compared  with  the 
whole,  without  limitation  of  the  purposes  to 
which  it  may  be  applied,  or  for  which  it 
may  have  value,     fb. 

Where  a  title  to  a  part  onl^  of  the  land 
fails,  the  sale  cannot  be  rescmded,  and  the 
whole  consideration  recovered  back,  but 
damages  will  be  recovered  in  proportion  to 
the  extent  of  the  defect  of  title,  or  the  vdue 
of  the  part  lost,  in  proportion  to  the  price 
of  the  whole.     Morris  v.  P/ielps,  4  D.  323. 

The  measure  of  damages  for  failure  or  de- 
fect of  title  to  part  of  the  land  conveyed  ia 
the  relative  value  which  the  part  taken  away 
bears  to  the  whole,  as  fixed  by  the  price 
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■freed  upon  for  the  whole,  eabject,  how- 
eyer^  to  proof  by  the  parfcies  that  the  part 
loct  was  of  greater  or  less  value  from  partio- 
nlar  advanto^es  or  disadvantages.  Bat  the 
expense  of  improvements  cannot  be  con- 
sidered in  estimatinffsach  damages,  ^eou- 
pland  V.  McKeen,  70  D.  116. 

60.  Action  for  compensation  for  de- 
ficiency in  quantity  of  land  conveyed. 
—  When  misrepresentation  is  made  as  to 
quantity,  though  innocently,  the  purchaser 
has  a  rijght  to  have  what  tiie  vendor  can 
give,  with  an  abatement  out  of  the  purchase- 
money  for  so  much  as  the  quantity  falls 
short  of  the  representation;  and  compensa- 
tion or  abatement  on  acoount  of  the  defi- 
dency  ought  to  be  in  proportion  to  the  price 
given  for  the  whole  tract  as  represented, 
without  regard  to  foreign  estimates  of  the 
value  of  the  land.  Harrdl  v.  HiU,  68  D. 
202;  CaJboi  v.  Chriatie,  1  R.  313.  This  rule 
prevails,  although  the  land  was  described  in 
the  deed  as  so  many  acres,  "  more  or  less.'* 
8mUh  V.  FIff,  76  D.  109. 

A  deficiency  of  sixty-seven  aoies  in  a  tract 
expressed  in  Uie  deed  to  contain  six  hundred 
and  ten  acres»  more  or  less,  is  not  such  a 
defidenoy  as  will  entitle  the  grantee  to  a 
rescission  of  the  contract;  but  where  it  ap- 
pears that  the  deed  to  the  grantor  stated 
the  number  of  acres  in  the  tract  to  be  but 
five  hundred  and  forty-three,  this  fact  was 
held  to  be  evidence  of  the  grantor's  knowl- 
edge  of  the  <^uantity  contained  in  the  tract; 
ana  equity  will  decree  the  grantor  to  repay 
to  the  grantee  the  average  price  per  acre  for 
the  ddcienoy.  MeCoun  v.  Dtianyt  6  D. 
636. 

A  purchaser  of  a  specific  tract  of  land, 
erroneously  designated  on  a  surveyor's  map 
as  oontainins  a  certain  numbw  of  acres,  can- 
not, in  the  absence  of  deceit  or  fraud  on  the 
part  of  the  grantor,  recover  a  proportionate 
part  of  the  purchase  price,  upon  discovering 
that  there  was  a  less  quantity  of  land  than 
that  shown  on  the  map,  although  the  land 
was  paid  for  at  so  much  per  acre.  Farmar$* 
S  M.  Bank  v.  ChilbraUh,  51  D.  498. 

When  there  is  a  verv  great  difference,  as 
thirty-three  per  cent,  for  instance,  between 
the  actual  ana  estimated  quantity  of  acres  of 
land  sold  in  gross,  courts  of  chancery  every- 
where will  give  relief  on  the  ground  of  gross 
mistake.     HarreU  v.  HUl,  68  D.  202. 

An  action  at  law  for  money  had  and  received 
eannot  be  maintained  to  recover  back  the 
money  paid  for  the  number  of  acres  alleged 
to  be  defident,  where  there  has  been  a  ma- 
terial defidency  in  the  quantity  of  land  con- 
veyed by  deed,  descrioing  it  as  so  many 
acres,  "more  or  less."  The  purchaser  must 
resort  to  a  court  of  equity  to  obtain  relief  on 
the  ground  of  mistake.  SnM  v.  Fijf,  76  D. 
100. 

An  action  for  a  diminution  of  price  for  de- 
ideiioy  will  not  lie  where  land  fronting  on 


a  bayou  ia  sold  by  described  metes  and 
bounds,  except  the  rear  boundary,  which  ia 
not  defined,  as  containing  a  oertsin  number 
of  arpenta.  In  anoh  case  the  sale  is  one  pet 
avenioMmt  the  depth  of  the  land  is  pre* 
sumed  to  be  forty  arpenta,  and  the  vendee 
takes  all  the  land  within  the  boundaries 
mentioned.    DavU  v.  MUUxudon,  87  D.  617. 

Where  a  contract  for  the  sale  of  land  is 
fnUy  executed  and  the  purchase-money  paid, 
the  vendee  cannot  mamtain  an  action  tor  a 
deficiency  in  the  quantity  without  proof  of 
fraud  or  mutual  mistake.  KrtiUr  v.  Bom' 
berger,  22  R.  750. 

Where,  upon  a  sale  of  land,  the  quantity 
is  made  an  essential  element  of  the  bargain* 
and  is  relied  on  to  ^t  the  prioe,  and  by  mis- 
take of  fact  there  is  a  deficiency  in  the  quan- 
tity paid  for  and  purporting  to  be  oonveyed, 
the  excess  of  payment  may  be  reoovered  at 
law,  but  not  in  equity.  Picknum  v.  TVimty 
Church,  25  R.  ]. 

The  rule  that  the  title  to  land  oannot  be 
tried  in  an  action  for  money  had  and  re- 
cdved  is  not  applicable  where  the  action 
does  not  involve  the  title  to  the  lands  for 
which  such  money  was  paid,  but  only  of 
lands  of  a  third  party  upon  which  tlioss 
lands  are  bounded.    lb. 

Land  was  sold  at  a  fixed  price  per  square 
foot;  the  grantee,  relying  upon  a  survey. 
procurM  bv  the  grantor,  paid  the  agreed 

5 rice  for  the  quantity  thus  indicated;  the 
eed  stated  the  same  sum  as  its  oonsider* 
ation,  purported  to  state  the  true  length  of 
the  lines  and  the  oorrect  numbn  of  square 
feet,  and  bounded  the  grant  on  one  side  by 
T.'s  land;  whether  the  amount  was  correctiy 
stated  depended  on  the  question  whether 
the  grantor  or  T.  owned  a  strip  of  land  lying 
between  lots  conceded  to  be  owned  bv  them 
respectively,  and  conveyed  by  the  deed  in 
question.  Held,  that  if  T.  owned  the  strip, 
an  action  for  money  had  and  reodved  would 
lie  to  recover  the  excess  of  the  pcioe  paid, 
but  that  a  bill  in  equity  would  not.    Ih» 

70.  Action  to  recover  back  pnrchaee 
money.  —  The  cases  wlicre  the  vendee  of 
real  estate  may  recover  back  moneys  paid 
by  him  under  a  contract  for  its  purchase  are: 
1.  Where  the  rescission  is  voluntary  by  mu- 
tual consent,  and  without  default  on  either 
side;  2.  Where  vendor  cannot  or  will  not 
perform  contract  on  his  part;  3.  Where 
vendor  has  been  ffuilty  of  fraud  in  making 
the  contract;  4.  Where  by  terms  of  con- 
tract it  is  left  in  power  of  vendee  to  rescind 
by  acton  his  part,  and  he  does  it;  5.  Where 
neither  partjr  is  ready  at  the  stipulated  time, 
but  each  is  in  default  BoUoa  v.  OUfford, 
18  R.  547. 

If  a  purchaser  pay  a  portion  of  the  pur- 
chase price  of  landB,  and  the  contract  of  sale 
be  not  enforceable  because  within  the  statute 
of  frauds,  he  has  a  lien  on  the  property  te 
secure  the  repayment  of  the  amount 
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He  has  not  the  right  to  retain  the  possession 
until  padd  oat  of  the  rents,  hat  is  entitled  to 
a  decree  for  the  sale  of  a  quantity  sufficient 
to  corer  his  lien.  MeCampbell  ▼.  McOamp- 
heU,  15  D.  48.  S.  P.,  Wkkman  v.  Mniuon, 
80  D.  789. 

A  purchaser  of  real  estate  oannot  recover 
back  the  purchase-money  in  an  action  for 
money  had  and  receiyed*  where  the  title 
proves  defective,  unless  there  be  fraud  or 
warranty.    Doraey  ▼.  Jaekman,  7  D.  611. 

An  enoumbnnoe  discovered  before  the  ez- 
•cntion  of  the  oonveyance  must  be  dis- 
charged by  the  vendor^  whether  there  be  an 
agreement  to  covenant  aoainst  it  or  not,  un- 
less it  be  contingent;  ana  then  if  it  be  agreed 
in  the  articles  that  the  vendor  shall  oovenant 
against  it^  the  vendee  having  reserved  that 
particular  remedy,  shall  not  resort  to  the 
additional  one  of  detaining  the  purdiase* 
money.  But  if  actually  evicted,  he  may 
detain  or  recover  it  back,  though  the  in- 
tended covenants  would  not  have  extended 
to  the  particular  encumbrance  or  defect  by 
which  the  eviction  was  occasioned.  Ligkiy 
▼.  Skori>,  24  D.  334. 

A  purchaser  having  paid  money  on  a  con- 
tract within  the  statute  of  frauds^  either  to 
the  v«ndor  or  to  a  third  person,  to  be  paid 
to  him  on  the  execution  of  a  conveyance, 
cannot  recover  the  same  on  the  ground  of 
the  invalidity  of  the  oontraot,  if  too  vendor 
is  ready  and  willing  to  perform  it.  Ooughim 
▼.  KnowUM,  89  D.  759;  Sims  v.  HtOekbu^  47 
D.  90;  CM  V.  Hail,  70  D.  432;  Ooiioay  v. 
Shields,  27  R.  851;  Day  v.  Wilion,  43  R.  76. 
But  see  SeoU  v.  Btuh,  12  R.  311. 

Money  paid  in  part  performance  of  a  parol 
contract  tor  the  purchase  of  land  can  only 
be  recovered  on  the  ground  of  the  unwilling- 
ness or  inability  of  the  vendor  to  convey 
according  to  contract,  or  of  a  mutual  aban- 
donment of  the  contract.  Sim$  v.  Hulehins, 
47  D.  90. 

A  vendee  paymg  money  with  a  privilege 
of  refusing  to  complete  the  purchase  may 
recover  the  money  back  in  an  action  of  os- 
mtmpui  upon  such  refusaL  Johuom  v.  Sv' 
oas,  50  D.  669. 

A  vendee*s  executor  is  a  proper  party  com- 
plainant to  demand  relief  in  equity  against 
a  fraudulent  vendor,  where  the  only  relief 
to  be  obtained  is  a  return  of  the  purchase- 
money,  and  no  descendible  or  transmissible 
interest  in  the  land  under  the  purchase  re- 
mained in  the  vendee.  BrycuU  v.  Booths^ 
68  D.  117. 

The  vendee*s  executor  is  not  barred  of 
relief  against  a  fraudulent  vendor  by  becom- 
ing the  purchaser  at  a  sale  previously  made 
under  order  of  the  probate  court,  when  all 
the  vendee's  right  and  interest  in  the  land 
had  been  extinguished  prior  thereta     lb. 

In  anumpriit  the^  grantee  may  recover 
against  the  grantor,  in  whole  or  in  part,  the 
prioe  of  land  not  conveyed  to  him,  and  in 


such  case  parol  proof  is  admissible  to  show 
that  the  purchase  price  has  been  paid  and  a 
conveyance  refuseo.  Ooodapeed  v.  Fuller, 
71  D.  572. 

The  vendee  need  not  tender  the  balance 
of  the  purchase-money  for  land  before  ho 
can  maintain  an  action  against  the  vendor 
to  recover  back  the  money  paid  on  his  con- 
tract^ when  the  vendor  admits  that  he  has 
not  the  title  and  could  not  convey.  StnUk 
V.  Lamb,  79  D.  381. 

Where  land  agreed  to  be  conveyed  is  to 
be  paid  for  in  services,  and  the  vendor  re- 
fuses to  perform  his  agreement  after  the 
vendee  has  performed  Mrt  of  his  contract^ 
the  amount  for  which  the  latter  will  have  a 
lien  thereon  is  the  value  of  the  services 
actually  performed,  estimated  aooording  to 
the  contract  price.  YTidbium  v.  Bobhaon, 
80  D.  789. 

An  action  will  not  lie  In  favor  of  a  vendee 
in  an  executory  contract  for  the  sale  of  lands, 
to  recover  a  p<N:tion  of  the  purchase-money 
paid  by  him,  where  the  building  on  the 
land  had  been  destroyed  by  fire,  without  the 
vendor's  fault,  after  such  payment  and  be- 
fore the  payment  of  the  balance,  it  not 
appearing  that  the  buildings  formed  the 
chief  inducement  to  the  purchase.  Bauiz  v. 
Kuhwarih,  25  R.  737. 

C.  agreed  to  purchase  and  K  to  sell  cer- 
tain lands,  C.  to  pay  the  purchase  price  in 
installments,  for  which  he  gave  notes,  R, 
upon  the  payment  of  the  iMt  due  note  at 
maturity,  to  execute  to  0.  a  deed  of  the 
lands.  C.  paid  all  but  the  last  note.  When 
that  was  due,  he  was  not  ready  to  pay  it^ 
but  B.  did  not  pre].>are  and  tender  a  deed  of 
the  land.  Thereafter  R  surrendered  the 
last  note  to  C,  and  sold  the  land  to  another 
party.  Held,  that  B.,  not  having  executed 
and  tendered  to  O.  a  deed  at  the  maturity 
of  the  last  payment,  failed  to  put  0.  in  legu 
default*  was  equally  derelict  with  him,  and, 
having  sold  the  land,  C.  was  entitled  to  re« 
cover  back  the  amounts  previously  paid 
under  the  oontract»  Baskm  ▼.  Clifford,  18 
R.547. 

71.  Action  for  relief  against  pay- 
ment of  purchase-money.  —  A  court  of 
equity  will  great  reUef  where  the  vendor  of 
real  estate,  by  falie  and  fraudulent  repre« 
sentations  respecting  its  quality,  induces  an- 
other to  purchase  it,  when  he  was  not  in  a 
situation  to  assertain  its  quality  by  ordinary 
diligence,  and  where  adequate  remedy  at 
law  cannot  be  had.  Sherwood  v.  Salmon,  6 
D.  167. 

A  purchaser  of  land  warranted  by  tiie 
vendor  to  be  free  of  all  encumbrance,  wiU 
not  be  denied  relief  in  equity  against  his 
bond  for  the  purchase- money,  because  of  the 
fact  that  before  making  the  purchase  he  was 
fully  apprised  of  the  encumbrance.  Stockton 
V.  Cook,  5  D.  504. 
A  purohaser  of  land  who  is  in  nndiapnta^ 
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posseMioD,  and  lias  received  a  oonTeyanoe  of 
the  same  with  warranty,  osnnot  hare  retief 
in  eqnity  against  payment  of  the  purchase- 
money,  on  the  ground  of  a  defect  in  the 
title.  AhboU  ▼.  AUtn^  7  D.  664.  a  P.,  CoU- 
man  ▼.  Rowe^  37  D.  164;  Vick  ▼.  Ptrcy^  46 
D.  808. 

Failure  of  title  to  land  sold,  if  there  he  no 
fraud  or  warranty,  furnishes  no  ground  for 
equitable  reUef  sgainst  a  contract  for  the 
payment  of  the  purchase-money.  Barkham- 
§ted  ▼.  Ceue,  18  D.  92. 

Where  there  has  been  a  partial  failure  of 
consideration  in  a  sale  of  lands,  the  remedy 
is,  in  genwal,  in  equity.  Parham  ▼•  Remdol]^ 
86  D.  403. 

A  purchaser  is  entitled  to  relief  in  equity 
on  the  ground  of  fraud,  although  he  has 
taken  a  oorenant  from  his  vendor  which  cov- 
ers the  precise  injury  sustained.  Culhan  v. 
Braausk  Bamk,  87  D.  726. 

Belief  in  equity  will  be  given  a  purchaser 
of  lands  against  his  obligation  to  pay  the 
purchase-money,  if  it  appear  that  he  holds 
under  a  conveyance,  with  covenants  of  war- 
ranty, that  he  has  been  evicted  by  title  par- 
amount^ and  that  hit  srantor  is  insolvent. 
CuUum  V.  Brtmck  Bank,  87  D.  726.  a  P., 
Woodnfy.  Bvnce,  38  D.  669. 

Fraua  on  the  part  of  the  vendor  may  en- 
ti^  the  vendee  to  relief  in  equity,  as  where 
the  former,  bein^p  aware  of  a  defect  in  the 
title,  eoncealed  it  from  the  latter,  or  sup- 
prsesed  an  instrument  by  which  an  encum- 
brance had  been  created.  OuUitm  v.  Branek 
Bank,  87  D.  726. 

Equi^  will  not  grant  reUef  to  a  vendee  in 
possession,  with  covenants  of  warranty,  in 
the  absence  of  fraud  or  eviction,  but  will 
grant  such  relief  when  the  vendor  or  his 
personal  representatives  have  agreed  to  an 
abatement  m  the  purchase  price.  WlUoU  v. 
TkonqimMt  40  D.  fyO. 

A  vendee  will  not  be  granted  an  injunction 
against  a  suit  for  the  purchase-money  on 
ground  of  vendor's  nusrepresentation  as  to 
the  productiveness  of  the  property.  Collier 
T.  Jfarkneaa,  71  D.  216. 

Where  a  contract  was  made  to  sell  a  tract 
of  land  stated  to  contain  a  numbw  of  acres, 
more  or  less,  and  it  afterward  turns  out 
there  is  less  than  the  quantity  stated,  the 
purchaser  will  not  be  relieved  in  equity. 
Jomfe  V.  HUe,  1  D.  519. 

Where  a  contract  was  made  for  the  sale  of 
nine  hundred  acres  of  land,  more  or  less,  and 
the  tract  is  found  to  contain  only  seven  hun- 
dred and  sixty-five  acres,  the  purchaser  will 
be  relieved  in  equity,  it  appearing  that  the 
seller  knew  of  the  deficienpy  at  the  time  of 
the  sale,  but  did  not  disclose  it  Bedford  w, 
Hkkman,  2  D.  590. 

In  case  of  a  sale  of  land  by  the  acre,  relief 
Is  to  be  granted  for  all  deficiencies  not  rea- 
sonably imputable  to  the  variation  of  instru- 
menti^  and  small  errars  in  surveys,  whether 


the  purchaser  has  expressly  retained  an  elec 
tion  to  have  the  tract  surveyed  or  not.  Ael* 
son  V.  CarrmgUm,  6  D.  619. 

72.  Action  for  firatid  or  deceit. — 1. 
When  the  action  Utn,  —  Where  a  person  was 
induced  to  purchase  land  upon  the  false 
and  fraudulent  representatioa  that  a  certain 
privil^e  was  annexed  thereto^  but  which 
IS  not  inelttded  in  the  deed,  he  may  maintain 
an  action  on  the  case  against  the  grantor. 
MmeU  V.  Colden,  7  D.  390. 

A  false  representation  by  the  vendor,  by 
which  the  vendee  ii  induced  to  purchase 
land,  need  not  be  proved  to  have  been  made 
b^  the  vendor  knowing  it  to  be  false,  to  en- 
title the  vendee  to  recover  damages.  Munroe 
V.  PrUeheU,  60  D.  203. 

A  party  who  undertakes  to  sell  land  which 
he  has  already  conveyed  to  another  is,  in 
construction  of  law,  responsible  for  a  fraud 
upon  the  purchaser,  although  at  the  time  he 
niade  the  second  deed  he  had  forgotten  that 
he  had  executed  the  prior  conveyance,  and 
had  no  intention  to  deceive  or  defraud  the 
second  purchaser.  Akxtt-ez  v.  ^roimoii,  68 
D.  274. 

A  vendor  of  land  who  knowingly  misrep- 
resents material  facts  will  not  be  permitted 
to  derive  any  benefit  from  the  transactions 
but  the  injured  party  has^  in  such  a  case,  the 
right  to  elect  to  rescind  the  contrmct  and 
recover  the  purchase-money,  or  to  proceed 
upon  the  covenants  in  his  deed.    lb, 

A  vendor  is  guiltv  of  fraud  if  he  conceals 
a  defect  in  title  to  land,  which  does  not  ap- 
pear on  the  face  ci  the  titie  deeds;  and  the 
vendee  may  either  brin^  an  action  on  the 
case  or  file  a  bill  in  equity  for  relief.  Brif* 
onl  V.  Boolke^  68  D.  117. 

The  measure  of  equitable  relief  for  fraud- 
ulent concealment  by  the  vendor  of  a  defect 
in  title  to  government  land,  in  consequence 
of  which  the  vendor's  entry  of  the  land  was 
vacated  and  canceled,  is  a  return  of  the  pur- 
chase-money, with  interest  thereon,  ana  the 
value  of  the  veudee's  improvements  made  on 
the  land,  less  the  rents  and  profits  of  the 
land.    A 

2.  Wken  U  doee  iMt  — Where  a  vendor 
misrepresents  the  value  of  land  lying  in  a 
neighboring  county,  the  vendee  cannot  main- 
tain an  action  for  deceit  though  ne  has  never 
seen  the  land,  as  he  has  it  m  ois  power  to 
ascertain  its  value.  8aund»r*  v.  HaUerman^ 
37  D.  404. 

Fraudulent  misrepresentations  of  a  vendor 
of  real  estate  as  to  the  price  which  he  paid 
therefor  are  not  actionable.  Holbrook  v. 
Connor,  11  R.  212. 

.  False  representations  as  to  the  conditi<ni, 
situation,  and  value  of  real  estate,  knowingly 
made  b^  the  vendor  to  the  pun^aser,  are 
not  actionable,  unless  the  purchaser  has 
been  fraudulently  induced  to  forbear  inquiry 
as  to  their  truth;  and  in  such  case,  the  means 
by  which  he  has  been  thus  induced  to  for* 
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bear  inaniry  mnvt  be  specifically  set  forth  in 
the  deolaration.  Patter  t.  MouUon^  19  R. 
815. 

3.  lUnuiraiUom,  ^- k.  master  and  commis- 
sioners in  partitioii  parted  a  decedent's  laud 
and  laid  ont  a  street  bounding  on  the  line  of 
an  adjoining  land-holder.  Afterwards,  bat 
before  the  partition  was  pot  nj^on  record,  or 
the  street  opened,  the  latter  laid  ont  a  town 
plati  which  was  Uthographed«  It  exhibited 
the  street,  with  streets  on  his  own  plat  open- 
ing into  it»  bat  the  seller  gave  no  informa- 
tion that  the  first-named  street  was  on  his 
neighbor's  land.  He  sold  lots  at  auction  ac- 
ooiding  to  the  plat,  which  was  exhibited  on 
the  day  of  sale.  The  plat  of  the  commission- 
ers was  afterwards  set  aside,  and  the  street 
▼acated.  HM^  that  the  vendor  was  liable 
for  damages  to  a  yendee  of  lots;  for  diminn- 
iion  in  the  Tslne  thereof,  eansed  by  the 
non-exiitence  of  the  Tacated  street.  MeCaU 
▼.  Dovif,  94  D.  92. 

The  defendant  madea  conveyance  of  land 
to  the  nlaintifif,  not  aotnally  indnding  a 
oertain  lot  of  soTenteen  acres,  which  de- 
fendant had  represented  and  plaintiff  had 
been  led  to  beuere  to  be  eovered  by  the 
deed.  By  a  proviso  in  the  dMd,  plaintiff 
assnmed  the  harden  of  maintaining  a  line 
fence,  being  induced  to  consent  to  the  pro- 
▼iao  by  false  representations  of  the  defendant 
in  renrd  to  toe  amount  of  fence  which  hit 
neighborB  would  be  obliged  to  maintain. 
Part  of  the  purchase-monev  for  the  land  was 
paid  in  government  bonds,  the  defendant 
agreeing  to  take  them  at  par  and  pay  the 
interest  and  premium,  and  there  was  a  oon- 
sadsrablo  snm  due  to  the  plaintiff  thereon. 
By  a  bill  in  equity,  the  plaintiff  prayed  that 
the  defendant  be  compelled  to  oonvey  the 
additional  seventeen  acres,  to  release  plain- 
tiff from  the  proviso,  and  to  pay  the  amount 
due  on  the  bonds.  BtJd^  that  the  convey- 
ance prayed  for  could  not  be  deoreed;  that 
the  remedy  relating  to  the  proviso  and  to 
the  bonds  was  adequate  at  law;  and  that,  as 
the  plaintiff  did  not  offer  to  rescind  the 
whole  oontraot,  there  was  no  remedy  in 
eqmty.    GIom  v.  Bulberi,  3  R.  418. 

The  vendor  of  land  represented  to  the 
porchaser,  who  had  never  seen  it,  lived  at  a 
distance  of  seven  miles  from  it^  and  was  un* 
acquainted  with  its  value,  that  he  had  been 
offered  twelve  hundred  dollars  for  it^  and 
fraudulently  procured  a  thirdperson  to  cor- 
roborate ms  statement.  The  offer  was 
fiotitions,  and  payable  in  property  either 
worthless  or  at  greatly  exaggerated  values. 
The  land  was  worth  much  less  than  the 
price  paid.  JETetf,  that  the  vendor  was  liable 
in  damages  to  the  vendee  for  the  fraud. 
Keimer  v.  Hcardmg,  28  R.  615. 

78.  Other  remedies  of  the  purchaser. 
—  A  person  properly  entitled  to  the  custody 
of  title  deeds  of  his  estate  may  come  into 
equity  and  obtain  a  decree  for  a  specific  de- 


livery of  them  if  they  be  wrongfully  with* 
held.     Snoddy  v.  Finch,  70  D.  216. 

A  bill  to  obtain  a  specific  delivery  of  title 
deeds  should  allege  danger  of  loss  or  destruc- 
tion of  the  deeds  m  the  keeping  of  him  who 
withholds  them.     76. 

A  power  of  attorney  is  an  essential  part  of 
a  conversance  by  attorney,  and  the  grantee 
may  msintain  a  bill  s^inst  the  attorney  for 
its  specific  delivery;  but  since  other  pur* 
chasers  from  the  attorney  may  need  the 
instrument  to  establish  the  agencv,  the 
court  will  decree  that  the  defendant  deposit 
it  with  the  register  of  the  court  for  the  ns^ 
of  all  interestML    lb» 

74.  Qeneral  principles. — A  contract 
in  relation  to  land  will  not  be  rescinded  in 
part  and  enforced  in  part;  but  if,  in  entering 
into  such  contract,  a  defect  in  tiie  land  has 
been  fraudulently  concealed  from  one  of  the 
parties  bv  the  other,  such  party  may  have 
it  entirefy  rescinded,  or  he  may  recover 
compensation  for  the  defect  so  concealed. 
JopUng  V.  DooUy,  24  D.  450;  BaUey  v.  JameM^ 
62  D.  659. 

A  written  agreement  for  the  sale  of  land 
may  be  discharged  by  a  parol  agreement 
between  the  parties,  without  canceling  the 
articles  or  surrendering  possession  so  as  to 
defeat  an  ejectment  to  enforce  specific  per* 
formance  brought  by  the  vendee  against 
subsequent  purchasers  from  the  vendor. 
B<nu»  V.  McCuUoeh,  39  D.  35. 

One  party  cannot  rescind  without  the 
other's  consent,  express  or  implied,  a  con- 
trsot  for  the  sale  of  land,  where  there  was 
no  appearance  of  frand  on  either  side,  and 
the  contract  did  not  reserve  to  one  party 
the  right  to  put  an  end  to  it,  and  it  was  not 
subject  to  any  express  or  implied  condition, 
the  breach  of  which  would  confer  such  a 
right     Fay  v.  Olivfr,  49  D.  764. 

A  oontraot  rescinded  ab  initio  as  to  part, 
and  at  the  election  of  one  party,  must  be 
wholly  rescinded;  consequently  an  entire 
contract  for  the  sale  of  two  distinct  parcels 
of  land  for  a  single  sum,  which  has  been 
partly  executed  by  the  giving  of  a  deed  for 
one  of  the  tracts,  cannot  be  rescinded  by  the 
grantee  as  to  the  other  tract,  unless  the  con* 
tract  is  wholly  rescinded.    lb. 

Acquiescence  of  the  vendee  in  a  rescission 
of  the  contract  cannot  be  inferred  where  he 
proposes  to  pay  the  consideration  with  the 
nighest  rate  of  interest,  and  brings  suit  for 

Specific  performance  before  the  vendor  in* 
icates  any  intention  of  declaring  the  con* 
tract  at  an  end.  Toung  v.  DanieU,  63  D. 
477. 

A  mistake   in  a  representation  of   fact 

material  to  a  contract  is  sufficient  ground 

for  setting  it  aside.     Alvaret  v.  Brannan^  G8 

D.  274. 

It  seems  that,  as  a  general  rule,  a  delay  to 
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iMoind,  after  diaooTery  ci  the  fraad»  doea 
Bot  operate  aa  a  waiver  of  the  right,  or  as  a 
coofirmatioii  of  the  fraadolent  contract. 
Baker  ▼.  Lewr,  23  B.  117. 

75.  Groiixid8forrMiciKionbvT«ndor. 
^  Where  money  ia  not  paid  at  toe  day  ap* 
pointed,  by  a  parchaaer  of  land,  and  he 
thereapon  agrees  that  if  the  whole  ia  not 
paid  by  a  certain  fntnre  day,  all  prior  pay- 
menti  shall  be  forfeited,  and  the  agreement 
be  at  an  end,  the  vendor  is  not  at  uberty  to 
reecind  the  contract  upon  non-payment  at 
•nch  fntnre  day.    DeeanM  ▼.  Fea^,  9  D.  372. 

Where,  on  the  sale  of  land,  part  of  the 
ptircbase-money  ia  paid,  and  notes  for  the 
oalanoe  are.execnted,  and  the  vendor  ffives 
to  the  vendee  a  bond  to  oonvey  the  title  to 
him  upon  the  pnnctnal  payment  of  the 
notes,  and  the  vendee  goes  into  possession, 
the  contract  ia  mntnal  and  dependent*  and 
the  vendor  cannot  pnt  an  end  to  it  without 
performance  or  a  valid  offer  to  perform  on 
nis  part.    Johnatm  v.  Jackson^  61  D.  622. 

Failnre  of  the  obligee  in  a  bond  for  title 
to  pay  the  purchase  price  agreed  does  not 
absomtely  and  of  itself  pnt  an  end  to  the 
contract.     Walker  v.  Bnurmm^  73  D.  207. 

The  rights  of  a  vendee  nnder  a  contract 
for  conveyance  of  land  npon  payment  of 
pnr<dia8e-money  cannot  be  forfeited  by  the 
vendor,  though  default  haa  been  made  in 
the  payment  of  the  pricey  while  he  haa  no 
title  to  oonvey,  and  is  not  in  a  position  to 
perform  his  part  of  the  contract.  Ckmoerm 
V.  ^itimric^  90  D.  230. 

Where  parcels  of  land,  not  faitendad  to  be 
■old,  are  included  in  a  deed  through  the 
fraud  of  the  vendee^  and  no  part  of  the  con- 
■ideration  la  paid  or  received  on  account 
thereof,  the  vendor  may  set  up  the  fraud  and 
avoid  Uie  conveyance  of  those  parcels  with- 
out returning  the  consideration  paid  or  set- 
ting aside  the  entire  deed.  BartieU  Y,  Drake, 
1  S.  101. 

Where  aa  agreement  for  the  sale  of  land 
is  conditioned  to  be  void  if  the  vendee  shall 
fiul  to  fulfill,  and  the  vendee  ao  fails,  the 
vendor  may  treat  it  as  void  or  as  in  force. 
Wileaxeon  v.  StiU,  62  R.  3ia 

76.  VeoeMMury  steps  prior  to  rosds- 
doii  by  vendor.  —  Rescission  of  an  execu- 
tory contract  for  the  eale  of  lands  is  suffi- 
eiently  indicated  by  the  re-entry  of  the 
vendor  npon  the  land,  after  a  default  in  the 
payments,  and  his  conveyance  of  the  land 
to  another.     CaUkherry  v.  Pehce,  24  D.  774. 

Where  a  vendee  contracts  for  Uie  purchase 
of  land  and  takes  possession,  but  fails  to 
pay  a  portion  of  the  Durchase-inoney  for 
nine  months  after  it  is  aue,  and  the  vendor 
during  all  the  time  holds  the  vendee's  bonds 
for  its  payment,  without  offering  to  surren- 
der them,  and  recognises  the  contract  as  still 
subsisting,  after  the  de&nlt,  the  latter  can- 
not pnt  an  end  to  the  contract  without  a 
fonHdaad  reasonable  notice  that  if  the  por- 


chaaer  will  not  fulfill  it,  he  will  not  hold 
himself  further  bound.  FaJU  v.  Oarpmfar, 
28  D.  692. 

Such  vendee  may,  npon  paying  the  amount 
due,  enforce  specific  performance  from  the 
vendor,  or  from  a  person  who  purchased 
with  notice  of  the  existence  of  such  contract 
/ft. 

Tike  vendor  cannot  rescind  the  contrad 
and  claim  payment  under  it  at  the  same 
time.  Hence,  where,  after  part  payment,  the 
purchaser,  pursuant  to  an  oral  agreement^ 
ffives  his  note^  with  the  vendor  as  surety, 
for  a  certain  debt  of  the  vendor  in  payment 
of  the  balance,  with  the  understanding  thai 
the  vendor  is  to  hold  the  title  aa  security, 
and  that  if  he  has  to  pav  the  note,  the  origi- 
nal debt  shall  be  still  due,  and  the  vendot^ 
havine  paid  the  note,  recovers  the  land  from 
a  venoee  of  the  purchaser,  be  cannot  claim 
the  balance  of  the  purchase- money  from  the 
depeased  purchaser  s  estate,  but  must  refund 
the  part  already  paid,  which  ia  to  be  set  off 
against  his  claim  as  surety*  Dam  v.  8nM, 
48  D.  279. 

The  vendor  cannot  abandon  the  contrad 
without  refunding  to  the  vendee  the  mxmuf 
paid  by  the  latter  in  part  performance  of  IL 
Johnson  v.  Jackson,  61  D.  622. 

Where  the  vendor  who  has  reeerved  a 
right  to  declare  a  forfeiture  for  default  of 
payment  doea  so  declare  such  forfeiture,  the 
vendee  may  prevent  the  forfeiture  by  imme- 
diately tendering  the  amount  due.  Ball  v. 
Delmalaine,  68  B.  67. 

Wnere  the  dedaratioo  of  forfeiture  for 
non-payment  of  purchase-money  was  mailed 
by  vendors  of  land  at  Madison,  Wisconsin, 
to  the  vendees  at  Tiffin,  Ohio,  on  the  19th 
of  March,  tender  of  the  purchase-money  em 
the  30th  of  the  same  month  would  be  m 
time  to  save  the  forfeiture.    lb. 

Vendors  reserving  an  option  to  declare  the 
contract  void  for  default  in  payment  at  stip- 
ulated time  must^  to  avail  themselves  of  mo 
reeervation,  declare  their  option  at  the  time 
of  the  default.    lb. 

Lapse  of  time  alone  cannot  terminate  con* 
tracts  for  sale  of  land  conditioned  to  be  void 
at  the  election  of  the  vendor  upon  the  fail- 
ure of  the  vendee  to  fulfill  the  covenanti^ 
conditions,  and  agreements  thereof;  for  time 
is  not  of  the  essence  of  the  undertaking  ta 
pay  money  by  such  contracts,  and  defaim  in 
payment  must  be  followed  b^  some  act  of 
the  vendor  indicating  his  election  to  consider 
the  contract  at  an  end.  Converae  v<  BUan* 
rich,  90  D.  230. 

77.  Grounds  for  reseission  by  pur- 
chaser.—  1.  Oenerally*  —  A  purchaser  ia 
entitled  to  rescind  a  contract  for  the  aale  of 
real  estate,  if  such  estate  is  taken  from  him 
in  consequence  of  an  encumbrance  made  by 
his  vendor  and  unknown  to  him  at  the  time 

*  Right  of  vendee  to  rescission  and  rslmlmnie> 
ment,  see  note.  12  D.  U2-tl4b 
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of  the  pnrehaaa.  CmUmm  ▼.  Branch  Bank 
S7D.  7&. 

A  Mie  without  wBrnuity  of  aa  oqnitablo 
interest  in  realty  elaimed  under  a  oontraot 
of  Bale  of  such  equitable  interest  implies  an 
nndertaking  that  such  contraot  was  made  by 
ooo  oompetent  to  oontracti  and  where  the 
oontrary  proves  tnio^  it  is  ground  for  the 
resoission  of  the  nU.  Bailn/  y.  JameB^  68 
D.  65a 

A  yendee  in  possession  of  land  before  eon- 
▼eyanoe  has  no  right  to  resoind  his  oontraot 
of  purohaaob  there  being  no  eyiction  by  title 
paramonnl    €hU  y.  Oreei^  12  D.  648. 

A  pnrohaser  has  no  riaht  to  rescind  a  eon* 
tract  for  the  purchase  of  land  because  it  was 
not  reduced  to  writing,  if  the  yendor  has 
complied  with  his  contract^  or  is  willing  to 
do  sa    Bowland  y.  CfarmoMt  19  D.  54. 

Ihe  yendee  cannot  resoiiid  a  oontraot  in* 
dnoed  by  fraud,  after  disposing  of  the  prop- 
erty, by  oflering  to  restore  what  he  receivM 
for  it|  although  he  disposed  of  the  property 
before  the  diMoyery  of  the  fraud.  His  rem- 
edy is  an  action  for  damages,  or  a  reduction 
him  the  contract  price  to  the  same  extent, 
If  that  ia  yet  unpaid.  McCfraik  y.  OariUm, 
86D.  700. 

Where  m  yendor  of  lands  ezeonted  to  his 
yondeea  bond  fora  deed,  in  wiiich  he  agreed 
t»  oxeonte  a  deed  to  his  yendee  in  sixty  davs 
tom  the  date  thereol^  without  any  condi- 
tiooo,  and  receiyed  the  yendee's  note  for  the 
remainder  of  the  purchase-money,  with  a 
power  of  attorney  to  confess  Judgment^  and 
at  the  expiration  of  sixty  days  offereid  to 
make  a  deed,  if  the  yendee  would  execute  a 
mortgage  to  secure  the  unpaid  note,  which 
the  yendee  refused  to  do^  and  the  yendor, 
not  haying  complied  with  the  conditions  of 
his  bond,  af tenwds  obtained  judgment  by 
oonfession  on  the  note  in  a  foreign  oonnty, 
without  notice,  and  the  yendee  not  haying 
•xerctsed  any  right  of  ownership  oyer  tiie 
land,  nor  by  any  subsequent  act  committed 
himself  to  a  performance  on  his  part»  -—  held, 
that  the  yendee  had  a  right  to  treat  the  con- 
tnwt  as  rescinded,  and  to  enjoin  the  collec- 
tion of  the  judgment.  The  vendee  had  a 
right  to  insist  npon  the  contract  as  it  was 
made;  and  tiie  oaer  to  make  a  deed  impos* 
laA  conditions  would  be  the  same  as  if  no 
offiar  of  a  deed  had  oyer  been  made.  Oocper 
y.  Tgkr^  05  D.  442. 

Si  InabUity  <^  vendor  to  conve^f  Uile  eon- 
iraeted/or.  ^  Where  a  party  purooases  land 
with  a  yiew  of  acquiring  a  certain  ri^^ht  or 
priyileffo  thereto  attached,  aad  where  it  hi^ 
pens  that  the  yendor  is  unable  fully  to  se- 
onre  such  ri^t  or  privilege  as  warranted, 
the  yendee  will  be  entitled  to  a  total  resois- 
sioa  of  the  oontraot^  or  an  adequate  abate- 
ment of  the  prioe  paid.  Lide  y.  Thomiu,  4 
D.  581. 

Where  by  the  conditions  of  the  contract 
the  porehascr  is  required  to  deposit  part  of 
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the  purchase-money,  ssul  the  yendor  is  ub« 
able  to  convey  a  good  title,  pursuant  to  the 
articles,  the  purchaser  may  disaffirm  the 
contract^  and  recoyer  huik  his  deposit 
Judaon  v.  Was8,  6  D.  392;  D^irtU  y.  Shnp' 
Jon,  16  D.  116. 

The  yendee  may  rescind  for  yendor's  in* 
ability  to  convey,  and  recover  tiie  money 
paid  on  the  contract  in  an  action  for  money 
had  and  receiyed.  SmUh  y.  Lmnb,  70  D. 
381;  and  thia  without  first  tendering  to  the 
yendor  the  purchase-money  due,  and  de- 
manding a  deed;  and  the  yendee  may  exeroiae 
this  right  where  the  yendor  has  permitted  a 
mortgage  executed  by  him,  and  existing  al 
the  time  of  the  purchase,  to  be  foreclosed, 
and  the  land  sold  thereunder.  WUhUm  y. 
^W^  7  R.  117. 

Where  the  contract  provided  that  the  coop 
yeyance  was  to  be  with  warranty,  exoept  aa 
to  an  encumbrance  specified  therein,  the  ex- 
istence of  an  unsatisfied  mortgage  at  the 
time  the  yendor  should  have  conveyed,  and 
although  such  mortgage  was  recorded,  was 
held  to  exonerate  the  purchaser.  Judmm 
y.  WasB,  6  D.  892. 

If  on  a  sale  of  land  in  separate  lots  and 
parcels  to  one  person,  the  title  to  one  or 
more  of  such  lots  fails,  the  vendee  cannot 
resoind  in  toio^  but  he  must  accept  a  conye]r« 
ance  for  such  of  the  lots  as  the  vendor  ia 
authorised  to  convey.  Fan  Ept  y.  SchmeO' 
tadff,  7  D.  830. 

if,  at  the  time  of  a  oontraot  for  the  sale  of 
land,  there  is  a  lease  outstanding,  unknown 
to  the  yendee,  the  latter  may  rescind,  as  the 
yendor  is  not  in  a  situation  to  giye  a  perfect 
title.     Tucker  v.  Woods,  7  D.  305. 

Where  a  yendor  fails  for  a  great  length 
of  time  to  make  title  according  to  his  bond, 
the  purchaser  ma^  either  sue  at  law  for  the 
breach,  or  in  equity  for  rescission.  Humbh 
y.  Hinkson,  13  D.  195. 

An  sgreement  to  oonyej[  in  fee-simple  Is 
satisfied  by  a  conyeyance  without  coyenants. 
Hence  the  existence  of  a  judgment  against 
the  yendor  will  not,  at  law,  anthoriae  the 
vendee  to  rescind  tiie  contract.  FtiUerw, 
Hubbard,  16  D.  423. 

The  time  fixed  for  perf onnance  is,  at  law, 
of  the  essence  of  the  contract,  and  if  the  yen* 
dor  is  not  ready  to  perform  his  agreement  at 
the  time  stipuUtted,  the  purchaser  may  eleol 
to  consider  the  contract  aa  terminated.  2y* 
kr  y.  Toung,  35  D.  116.* 

Failure  of  title  to  one  undivided  seyenth 
of  land,  purported  to  be  conveyed  with  two 
other  undivided  sevenths,  for  a  specific  suin, 
ii  ground  for  the  resoission  of  the  entire 
contract,  but  the  contract  being  entire,  it 
cannot  be  reecinded  in  part  and  enforced  aa 
to  the  residue;  and  if  the  vendee  decline  to 
rescind  the  entire  oontraot,  he  must  pay  ths 
whole  purchase-money.  Baileif  y.  Jamea,  63 
D.  650. 

8.  D^/Eeiemy  In  giian<%.  —  A  purchaser  ia 
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entitled  to  have  »  contract  for  the  sale  of 
bmd  retcinded,  where  there  u  a  great  defi- 
ciency in  the  quantity  of  land  agreed  to  be 
conveyed.    Olaver  ▼.  SmUh,  1  D.  687. 

A  ^orchaaer  of  land  who  disoovers,  npoo 
receiving  the  conveyance,  that  a  part  of  it 
has  previously  been  sold,  may  either  keep 
the  part  conveyed  and  claim  compensation 
for  the  residne,  or  reject  the  conveyance  and 
seek  compensation  for  the  whole.  Cameal 
V.  Ma^,  12  D.  453. 

i.  inurepreaentatkmB,  generaOp.  —  Misrep- 
resentation  on  a  plat  of  luid,  pr^uoed  at  the 
time  and  place  of  a  public  sale,  is  a  good 
ground  for  rescinding  the  contract;  as  in  the 
case  where  a  fine  stream  of  water  is  laid 
down  with  a  good  mill-seat  on  it,  in  the  cen- 
ter of  a  tract  of  woodland  only  fit  for  lumber, 
sad  which  stream,  upon  examination,  turned 
o«t  to  be  only  a  dry  gully  three  fourths  of  a 
year,  without  any  running  water  in  it.  State 
T.  OaOlard,  1  D.  628. 

Where  tiie  vendor  of  land  misrepresents 
the  location  of  its  boundaries  to  the  vendee 
at  the  time  of  the  sale,  the  sale  will  be  set 
aside  in  equity,  notwithstanding  the  repre- 
sentation was  innocently  made.  Bibb  v. 
PrctfAer,2D.  711. 

Where  a  mntcr  represented  that  the 
land  conveyed  comprised  a  certain  spring, 
knowing  such  representation  to  be  false,  by 
reason  of  which  uie  grantee  was  deceived  in 
iMsid  to  the  location  of  the  prendses,  equity 
wul  set  aside  the  conveyance.  WaUir  ▼. 
Ihmlop,  9  D.  787. 

Chancery  will  rescind  a  oontraot  for  pur- 
chase of  luid,  where  the  vendor  represented 
to  the  vendee  that  a  field  of  forty  acres  of 
rich  bottom  land  on  an  adjoining  tract  was 
indnded  in  the  purchase,  although  such  ven- 
dor had  been  previously  informed  by  the 
owner  of  such  tract  that  he  had  run  out  the 
line  between  them  with  a  pocket-compass, 
and  had  ascertained  that  the  field  belonged 
to  him.    Camp  v.  Camp,  36  D.  423. 

A  statement  in  an  acpreement  for  the  sale 
*  of  land,  *'  to  embrace  two  hundred  acres  at 
the  harbor  of  Elk  Creek,  best  suited  for  the 
site  of  a  city, ''will  be  construed  to  be  a  rep- 
resentation  that  there  was  a  harbor  there, 
which,  if  untrue,  will  vitiate  the  contract  on 
the  ground  of  fraud.  MUe$  v.  SUvau,  45  D. 
621. 

Equity  will  rescind  a  contract  for  sale  of 
land  when  the  vendof  has  f  raudulentiy  mis- 
represented the  number  of  acres  contained 
in  the  tract     Yo$t  v.  Sfuiffer,  56  D.  509. 

The  vendcNT  cannot  deprive  the  vendee  of 
his  right  to  have  the  contract  rescinded  in 
equity  because  of  the  vendor's  fraudulent 
misrepresentations  as  to  the  cjoantity  of  land 
sold,  by  afterwards  purchasing  and  (Bering 
to  convey  to  the  vendee  an  adjoining  tract 
sufficient  to  make  up  the  deficiency.     76. 

Equity  will  rescind  a  contract  for  sale  of 
land  on  the  ground  of  fnmd  practiced  on  the 


vendee,  where  at  the  time  of  the  sale  the  ven« 
dor  represented  to  the  vendee  that  the  land 
was  good  for  agricultural  purposes^  above 
the  influence  of  the  waters  or  the  river,  and 
not  subject  to  overflow,  except  from  the 
backwater  of  a  certain  bayou,  although  he 
knew  at  the  time  that  the  land  was  subject 
to  general  overflow,  which  diminished  its 
valns^  the  purchaser  being  at  the  time  unable 
to  ascertain  from  appearances  whether  the 
land  was  subject  to  overflow  or  not.  Ale3> 
amier  ▼.  Berei^ord,  61  D.  538. 

The  vendee,  upon  discovery  of  the  fraud, 
may  rescind  tiie  contract,  and  bring  action 
to  recover  what  he  has  paid  upon  it  in  money, 
services,  or  materials,  whether  tiie  contract 
be  by  parol  or  in  writing.  Proton  v.  Jldnnlna, 
74  D.  736. 

A  contract  for  sale  of  land  is  tainted  with 
fraud,  and  void,  where  the  vendor»  by  mak- 
ing representations  to  the  vendee  about  the 
ownership  or  poesession  of  the  land,  which 
he  knew  to  be  false,  induced  him  to  enter 
into  a  contract  which  he  otherwise  would 
not  have  made^  and  which  is  to  his  damage. 
lb. 

The  mere  ^ving  of  a  deed  to  the  vendee 
while  there  is  a  deed  on  record  of  the  same 
land  to  another  does  not  per  ee  constitute 
fraud  on  the  part  of  the  vendor,  for  it  may, 
and  frequently  does  happen  that  it  would  be 

Serfectly  safe  for  the  vendee  to  take  the 
eed  and  rely  upon  his  covenants  for  his  se- 
curity.   /&. 

5.  MUreore&enUEUom  a$  to  OtU.  — Though 
there  has  Deen  no  eviction,  equity  will  re- 
scind a  sale  of  lands,  obtained  by  false  repre- 
sentations that  the  titie  was  good,  whereas 
there  was  a  superior  outstanding  title.  And 
this  though  there  are  covenants  of  warranty 
to  which  the  vendee  might  resort  at  law. 
Parluxm  v.  Randolph,  35  D.  403. 

Where  the  vendor  makes  misrepresenta- 
tions in  relation  to  the  titie,  though  inno- 
cently and  under  a  belief  of  their  truth,  and 
the  vendee  is  thereby  deceived  to  his  pre- 
judice, the  latter  is  entiUed,  without  previ- 
ous eviction,  to  rescind.  Bkner  v.  Ihkfam, 
77  D.  687. 

Where  the  owner  of  a  tax  title  sells  it  rep- 
resenting it  to  be  good,  and  the  purchaser 
relies  upon  such  representations,  a  relation 
of  trust  is  created  between  the  parties, 
which  compels  the  vendor  to  exhioit  the 
trutii  of  the  case  as  it  exists,  whether  he 
knows  it  or  not;  and  his  ignorance  of  the 
truth,  havinff  undertaken  truly  to  state  it» 
will  not  redeem  a  falsehood  regardiuf^  the 
title,  in  any  material  matter,  from  being  a 
fraud  which  will  avoid  the  sale.  Babcodt  v. 
Case,  100  D.  654. 

6.  ConreaimewL  —  Where  ttie  vendor  of  a 
tract  of  land  knows  the  inducement  to  the 
purchaser  to  be  the  acquisition  of  the  elder 
titie,  and  knows  his  ^rant  to  be  of  a  jnni<» 
date,  and  does  not  disclose  the  facta  to  the 
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pvrehMar,  th«  oontnust  M  Mie  will  h%  re« 
■eindAd.    Kennedy  r,  Johnton^  i  D.  666. 

A  oontraot  for  tbe  Md«  and  parchaae  of 
had  will  be  rescinded,  where  the  Tendor 
fult  to  difloloM  that  the  land  was  covered  by 
two  adverse  olainu  and  elder  patents. 
Pee&/et  y.  Rtephem^  6  D.  660. 

A  frandnlent  eonoealment  of  the  natare  of 
the  title  by  the  vendor,  or  frandnlent  repre- 
sentations with  regard  to  it,  are  grounds  for 
the  rescission  of  the  contnust,  although  the 
title  and  encumbrances  are  of  record*  Camp" 
heU  V.  WhiUingham,  20  D.  241. 

The  omission  of  vendor  to  disclose  an  en- 
eombrance  on  land,  where  no  fraud  appears, 
and  the  vendee  receives  no  injury,  the  en- 
enmbrancer  releasing  the  enoumbranoe,  pre- 
sents no  case  for  a  rescission  of  contract.    lb, 

78.  Veceasary  steps  prior  to  rescis- 
sion by  purchaser.  —  A  vendee  in  a  con- 
tract cl  purchase  is  not  compelled  to  eo  out 
of  the  state  to  notify  the  vendor  that  he  re* 
Bounces  the  oontraot;  he  may  abandon  the 
possession  without  notice.  Taylor  v.  PorUr, 
25  D.  155. 

An  agreement  that  a  contract  may  be  re* 
eoinded  by  a  letum  of  the  deed  by  which  it  is 
evidenced  by  a  certain  day,  cannot  if  the 
deed  be  lostk  be  fulfilled  by  the  grantee's  in- 
forming the  grantor  thereof,  and  further, 
that  he  renounces  the  benefit  of  the  con- 
tract.   Morrow  v.  CampbeU,  81  D.  704. 

Rescission  of  a  contract  for  the  sale  el 
lands,  by  the  vendee,  does  not  follow,  unless 
he  performs,  or  offers  to  perform,  on  his  part, 
and  abandons  the  possewion  of  the  land  to 
the  Tender.  Duncan  v.  /eter,  39  D.  342. 
a  P.,  8mUh  V.  Bmeby,  57  D.  207;  Mecklem 
T.  Blake,  99  D.  6&. 

The  vendee  is  not  bound  to  surrender  pos- 
Mtsion  prior  to  claiming  a  right  to  rescmd, 
where  large  payments  have  been  made  by 
him  upon  the  hmd,  which  he  cannot  reoover 
from  m  vendor,  owing  to  the  latter  s  insol- 
vent. Bryan  v.  LofUu,  89  D.  242L  &  P., 
Dimeos  v.  /e(er,  89  D.  342. 

The  vendee  may  resort  to  chancery  for 
lescissloii  and  yet  retain  possession  oi  the 
land,  as  security  for  money  paid,  where  the 
vendor  is  insolvent,  and  unaule  or  unwilling 
to  make  the  title.  Oreenlee  v.  Oatnes,  48  D. 
49. 

The  vendee  is  not  bound  to  rescind  as  soon 
as  an  occaston  arises,  if  his  right  to  do  so  de- 
pends upon  a  continuing  default  epon  the 
part  of  nis  vendor,  as  upon  an  inability  of 
the  latter  to  make  the  title  for  which  he  has 
covenanted,  but  may  in  such  a  case  for  a 
time  waive  his  righ^  and  afterwards,  while 
the  default  yet  continues,  may  assert  it  and 
rescind  the  contract  Bryan  v.  Lf^UtM^  89 
D.  242. 

To  avdid  a  oontraot  for  purchase  of  land 
on  the  ground  of  fraud  in  the  vendor,  the 
Tondee  must  repudiate  the  contract  and  de- 
^  its  rsemssion  immediately  upon  discov- 
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ering  the  fraud;  and  il^  after  such  discovery, 
he  remains  quietly  in  possession  for  a  long 
time,  he  cannot  afterwards  avoid  the  con* 
tract    BUn  v.  WtOer  etc  Co,,  81  D.  132. 

Where  a  vendee  has  been  induced  to  pur- 
chase property  by  means  of  fraud  on  the 
part  of  the  vendor,  mere  want  of  diligence 
m  disooverinff  the  fraud  does  not  deprive 
the  vendee  of  his  right  to  rescind  because 
thereof;  he  owes  the  fraudulent  vendor  no 
duty  of  active  vigilance,  and  if  he  acts 
promptly  after  actiud  discovery  of  the  fraud, 
he  has  a  perfect  right  to  rescmd.  Baker  v. 
Lever,  23  R.  117. 

70.  Katters  of  pleading  and  prao- 
tioe  in  suits  for  rescission*  ~  A  vendee 
desiring  to  rescind  the  contract  need  only 
show  the  inability  of  the  vendor  to  perform 
it,  and  need  not  show  tender  of  purchase- 
money  on  his  own  part  BnnkU  v.  Joknaon, 
83  D.  191. 

An  averment  of  an  offer  to  rescind  would  be 
established  by  proof  that  the  opposite  party 
had  prevented  or  dispensed  with  a  formal 
tender  of  a  deed.  Stile  y.  McDowell,  86  D. 
69a 

80.  Effect  of  rescission.  ^  On  rescind* 
ing  a  contract  the  law  requires  that  the  par* 
ties  should  be  placed  in  state  ^tio,  ana  it 
rests  with  the  party  objecting  to  the  appli* 
cation  of  this  rule  to  make  out  a  dear  case. 
Corneal  v.  Mc^,  12  D.  453;  Taylor  v.  Po> 
ier,  26  D.  165;  Smith  v.  Brittain,  42  D.  175; 
and  where  possession  has  passed  to  the  ven- 
dee, it  should  be  restored,  unless  there  has 
been  a  lawful  and  bona  fide  eviction.  ir«m- 
hU  V.  Hmkeon,  13  D.  195;  Bryan  v.  Lt^fhw, 
89  D.  242. 

Upon  the  resoissioQ  of  a  contract  for  the 
sale  of  land  for  failure  of  the  vendor  to 
make  the  vendee  a  title  as  agreed,  the  former 
must  take  back  the  property  without  com- 
pensation for  casual  destruction,  decay,  or 
dilapidation  of  buildings,  or  other  improve- 
ment^,  not  caused  by  any  negligent  act  or 
omission  of  the  venoee;  but  the  latter  is 
lii^le  if  he  has  sold  and  removed,  or  wan- 
tonly injured  or  destroyed,  such  improve- 
ments.    Taylor  v.  Porter,  25  D.  156. 

Where  one  having  agreed  by  parol  to  sell 
land  rescinds  the  contract,  the  other  party 
may  maintain  an  action  to  recover  back 
money  paid  him  on  account  of  the  purchase. 
Oiilet  V.  Maynard,  4  D.  329;  Caetleberry  v. 
Pekoe,  24  D.  774. 

Where  a  vendee  of  land  on  failure  of  ti* 
tie,  instead  of  suing  on  the  bond,  sues  for 
cancellation  of  the  contract,  the  heirs  of  the 
vendor  are  not  liable,  in  respect  of  lands 
descended  from  their  ancestor,  to  refund  the 
purchase-money  received  by  him  in  his  life- 
time, prior  to  1792,  but  they  are  liable  se 
far  as  wey  have  received  personal  assets  from 
the  ancestor.     Mumble  v.  ffinkeon,  13  D.  195. 

A  vendee  whose  contract  is  dissolved  has 
a  lien  on  the  land  for  the  purchase-money 
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and  AoMrieui  Reports*  ■••  Yoliuas  Mm 
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Change  of,  in  civil  cases,  see  Trial,  6-12^ 
Change  of,  in  criminal  cases,  see  Trial,  128. 
How  laid  in  indictment  for  conspirMj,  see 

CoifSPiRAcnr,  14. 
Local  and  transitory  actions,  see  AonoN a,  IL 
Of  actions  for  trespass,  see  Trespass,  12. 
Review  of  motions  for  change  of,  in  criminal 

cases,  see  Appial,  170. 

VERBA  BE  PBJSSENTL 

Validity  of  marriage  by  mutual  consent  ia, 
see  Marriaob  AND  Divorce,  12i 

VEBDIOT. 

Against  evidence,  reversal  for,  in  criminal 
case,  see  Appeal,  160. 

Against  law  or  evidence,  new  trial  for,  see 
New  Trial,  23-28,  77. 

Against  weight  of  evidence,  see  Appial,  68^ 

09. 

Assignabili^  of,  see  Assignment,  8. 
Contrary  to  law,  reversal  for,  see  Appeal,  35. 
Conviction  on  defective,  no  bar  to  further 

groeecution,  see  Judgment,  82, 
arge  of  jury  before,  when  no  jeopardy, 

see  Judgment,  81. 
Discharge  of  jury  before,  when  jeopardy. 

see  Trial,  168. 
Effect  of,  as  evidence,  see  Evidence,  198. 
Errors  in  pleadings  cured  by,  see  Plbai>> 

ING,  191. 
Impeachment  of,  by  jurors'  affidavits,*  seo 

New  Trial,  60,  51. 
In  action  for  divorce^  see  Marriagb  and 

Divorce,  78. 
In  actions  for  assault,  see  Assault,  15. 
New  trial  for  irregular  arrival  at,  see  Niw 

Trial,  22,  75. 
Not  set  aside  for  admission  of  improper  ovi* 

^  deuce  when,  see  New  Trial,  9. 
Objections  cured  by,  see  Appeal,  51. 
On  trial  of  feigned  issue,  see  Equitt,  62. 
On  trial  of  garnishee's  liability,  see  Attach. 

MENT,  108. 
Reception  and  suffidenoyo^  in  etvil  cues, 

seeTRiAi^  VIL 
Reception  and  sufficiency  o^  in  eriminal 

cases,  see  Trial,  198-208. 
Reception  o^  on  Sunday,  see  Sunday,  la 
Setting  aside  for  repugnancy  or  unoertaintr. 

see  Nmw  Trial.  &.  '* 

Sufficiency  of,  in  ejectment,  see  EncnuNT. 

42,4a  ' 

What  objections  too  late  after,  see  Triau 

211.  ^^ 

When  constitutes  estoppel,  see  Ebtoffrl» 

15a 

See  also  Forcible  Entry,  18;  Forgrry,  IS| 
Larceny,  29;  Replevin,  8a 

VBBIFIOATIOV. 

Of  claims  against  decedent's  estate,  see  Es« 

BCuroRS,  etc.,  93. 
Of  pleadings,  seaPiJuonro,  IV* 
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and  interest,  and  for  the  value  of  his  im- 
provements, and  should  not  be  compelled  to 
surrender  possession  without  payment  or 
security  therefor.  Or^fith  v.  Defao,  13  D. 
141.  8.  P.,  Flint  V.  Cttt^,  26  J).  505;  Bryan 
V.  Lojflm,  39  D.  242. 

Upon  the  disaffirmance  of  the  contract, 
the  vendee  is  chargeable  with  rents  until  he 
surrenders  possession,  and  is  entitled  to  in- 
terest until  his  money  is  refunded.  Taiflor 
T.  Pmiir,  26  D.  155. 

Where  there  has  been  a  partial  payment 
by  the  vendee  in  such  a  contract,  upon  it 
being  disaffirmed,  there  should  be  an  equita- 
ble i^justment  of  rent  and  interest.    lb. 

Where  a  contract  for  the  sale  of  land  is 
dissolved  for  the  vendor's  default,  both  the 
interest  on  the  purchase-money  and  the  rent 
should  be  reckoned  from  the  time  of  filing 
the  bdl  for  dissolution  of  the  contract.  Orif' 
JUh  V.  Dqpeuf,  13  D.  141. 

Where,  after  the  vendee  has  entered  under 
a  contract  for  the  sale  of  land,  the  contract 
is  rescinded  on  account  of  the  misrepresen- 
tations of  the  vendor  and  his  tnabdity  to 
make  a  good  title,  the  vendee  will  not  be 
obliged  to  f»ay  rent  beyond  the  profits  ao- 
tnaUy  received.  BickanUom  v.  JicKhmm, 
12  D.  3oa 

Upon  the  readssion  of  a  contract  of  sale  of 
land,  the  vendee  in  possession  is  entitled  to 
recover  the  value  of  lasting  in^rovements 
made  by  him.  Riehardmm  v.  licKifuan,  12 
D.  808;  Onffiik  v.  Depew,  13  D.  141;  Bryan 
V.  Lqfhis,  39  D.  242.  But  see  OUUi  r. 
Maynard,  4  D.  329. 

A  vendor,  in  consideration  of  the  prompt 

Eyment  of  a  sum  of  money,  agreed  to  sell 
ids  on  condition  that,  in  case  of  the  fail- 
ore  of  the  vendee  in  the  performance  of  all 
or  either  of  the  covenants  on  his  part,  the 
vendor  should  have  the  right  to  declare  the 
eontnu^t  void,  and  take  immediate  posses- 
sion of  the  premises.  In  the  construction 
of  this  eontraot,*— Atfjci,  that  where  the 
Yendee  enters  upon  tho  performance  of  the 
eontract,  and,  paying  part  of  the  purchase- 
BBoney,  makes  aefault  which  is  inexcusable^ 
and  the  vendor,  being  without  default,  ex* 
erdses  the  right  given  by  the  contract  of 
declaring  the  same  terminated,  and  in  doing 
so  acts  fairly  and  within  the  scope  of  the 
power,  then  no  action  can  be  maintained  bv 
the  vendee  to  recover  back  what  he  has  paid; 
but  a  vendor  who  is  himself  in  fault  for 
fraud  or  violation  of  his  contract  cannot  ex- 
ercise the  power  so  given  without  making 
restoration  of  what  he  has  received  under  it. 
In  such  case  the  law  would  imply  a  promise 
to  repay  the  purchase-money  received,  and 
an  action  for  money  had  and  received  would 
Wheeler  v.  Maiher,  8  R.  683. 


VEin>OB*S  IiIEV. 
Vor  pufohase-money.  see  Vendor  and  Puxp 
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VSSSEIiS. 

Chanetar  o^  m  a£feoting  jnriadietioD  of  ad- 
miralty, wo  APMntALTT,  tf. 

CoUinons  botwMiiy  liability  for,  mo  Ship- 

mo,  v. 
Bnforoement  of  liens  upon,  wo  SHxmirc^ 

Power  of  master  to  sell,  see  Shipfdio,  SS. 

Sales  o^  see  Shifpino,  6,  7. 

Seiiore  of»  for  Ytolation  of  miinioipal  law,  see 

iNnSHATIONAL  LaW,  S. 

Taxation  of,  see  Taxxb,  17. 

Title  to  and  ownership  of,  see  Snipmia,  L 

When  oommon  carriers,  see  Cabbxib%  ft. 


VESTED. 

Rstates,  what  are,  see  Bstatis,  7. 
Remainders,  how  ereated,  see  T)mviUM^  WL 
What  legacies  are,  see  Lboaoiss,  6L 


Laws  in  derogation  of,  see  Statuth^  111 

VETO. 

Passing  bill  over,  see  Statuthi^  7. 


Offieo  of^  in  pleading;  see  PuuDnra,  t, 

VIEW. 
Of  hem  In  fm,  by  Jnxy,  see  Tuai^  47p  167. 

VIOIiATIOV. 

Of  eliy  erdlnsncee,  penalties  for,  see  MvHioi 


PAL  COBFOXATIONS,  22. 

Of  excise  lawi»  see  Intoxioatiito  Lxquobs, 

8-16. 
Of  exemption  laws,  remedies  for,  see  Exwnr- 

nop,  16S. 
Of  Injnnetions,  see  In JVNonoir,  60,  60. 
Of  internal  reyenne  lawi»  penalties  lor,  see 

Bbtsmij^  9. 
Of  tmsl;  remedies  for,  see  Tbuit^  08. 

See  BuACB. 

VOIB  DIBB. 

Winminfag  Jvrors  on,  see  Tbiai^  166L 
Eramining  witnesses  on,  see  Wmrma^  Sft. 

VOLUNTABY  BOHDB. 
See  Bonn;  16. 

VOLUNTABY  OOEVEYAJTOES. 

When  frandnlent  as  to  creditora^  see  Pbavi>* 
XTLaan  Cohtztanob,  6-16. 

V0LX7NTABY  DISSOLUTION. 

Of  corporation,  see  Oobpobations,  170. 
Of  partnership^  see  Pabthibship,  70l 

VOLUNTABY  NONSUIT* 
SeeTBiAL,  66. 

VOLUNTABY   PAYXENXa 
o4  see  PATMUiib  Itk 


VESSELS — WA6EBS. 

Doelsions  and  Amerlean  Beports*  see  VoIvim  L 

VOTK 

By  proxy,  see  Corporations,  140. 

What  necessary  to  enact  statute^  see  SrAVi 

vm^  2.  

VOTEBS. 

Bribery  of,  see  Elsctions,  16. 

Right  to  Yote,  see  ELEcnoNS,  1,  2;  16^  11* 

VOUCHEES. 

On  aooonnting  by  personal  representatlTei^ 
see  BxxouTOBS,  etc,  129. 

VOUCHING. 
Of  ooTonantor,  to  defend,  see  Ck>TBiANn,  4X 

WAOEBS. 

[Inelndes  the  Tslidity  of  wageis  or  bets;  the 
rights  and  liabilities  of  stakeholders:  and  salts 
foanded  npon  wsger  oonsldferationa  The  oAnse 
of  gaming  Is  ander  that  title.] 

Elegality  of  wager  contracts,  see  Contraoi% 

96. 
Insurance  policies  in  nature  of^  see  Insub- 

ANO%  10,  93b 

1.  What  eonstitntes  a  wager.  ^Wagers 
at  the  common  law  were  legal,  and  might  be 
enforced,  unless  they  were  against  public 
policy,  or  of  an  immoral  tendency,  which 
affected  the  feelings,  interests,  or  character 
of  a  third  party,  or  tended  to  disturb  the 
peace  of  society.  Stoddard  ▼•  Martin^  19  D. 
643. 

Wagers  upon  the  result  of  an  election  give 
to  one  party  a  pecuniary  interest  in  the  elec- 
tion of  a  person  to  office,  and  to  another  the 
same  interest  in  such  person's  defeat;  con* 
•equently,  such  wagers  are  against  public 
policy,  and  therefore  invalid.     lb. 

Elections  are  not  games  within  the  mean- 
ing of  the  statute  against  games  and  gam- 
bling devices.  Hk&rwn  v.  Benrnm^  40  D. 
115. 

Bets  previous  to  an  election,  upon  its 
event,  ot  made  subsequently,  u]^  matter 
eonnected  with  the  canvass,  are  illegal  and 
void,  npon  principles  of  public  policy  and 
morality.    A 

An  instrument  given  in  payment  of  the 
purchase  price  of  land,  in  whidi  the  vendee 
promises  to  pay  to  the  vendor  $902,  if  cot- 
ton should  nse  to  eight  cents  by  a  certain 
time,  and  if  not,  to  pay  $500,  is  not  a  wager 
on  the  price  of  cotton.  Ferguson  v.  Oolenum, 
46  D.  761. 

"By,"  in  such  an  agreement,  must  be 
construed  to  mean  "on  or  before,**  and  not 
"on  or  near. "^    76, 

Horse-racing  is  a  game,  within  the  mean* 
ing  of  the  statute  of  Missouri  to  restrain 
gaming.    ShropMrt  v.  QUucock,  31  D.  189. 

A  contract  to  forfeit  a  certain  amount  in 
oase  of  a  failure  to  run  a  horse-race  is  a  valid 
contract,  and  an  action  may  be  maintained 
npon  a  note  given  for  such  amount.  AM- 
kaid  y.  Banthn,  68  D.  94, 
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A  prize  offered  for  a  hone  that  will  trot 
in  the  best  time  lees  than  a  given  time  is 
not  a  wager.     Mtsner  r.  Knapp,  67  R.  6. 

8.  IxLTalidity,  generally.*  —  Idle 
wagers  and  all  oaming  contracts  may  be 
properly  held  to  be  voiX  Monroe  ▼.  Smelly, 
78  D.  541;  and  all  wagers  upon  matters  in 
which  the  parties  have  no  interest  beyond 
what  is  created  by  the  wager  itselL  ffoii 
r.  ffodffe^  25  D.  451. 

Wafrers  apon  an  abstract  qaestion  of  law, 
not  aruins  out  of  preexisting  cirenmstanceSk 
or  upon  ue  manner  in  which  public  offidals 
have  execntod  their  tmsi^  although  not  im- 
moral per  se,  will  not  be  enforced  oy  a  court 
of  law.    Smith  y.  Proton,  49  D.  74S. 

Wagers  contrary  to  pnnciples  of  morality 
or  sound  policy  are  not  recoYcrable.  Btut  t, 
OoUf  18  U.  497.  Therefore,  an  action  upon  a 
oheck  shown  to  hare  been  giren  in  pursu- 
ance of  a  bet  cannot  be  maintained.  EdgeU 
T.  MeLamgJJim,  86  D.  214 

Wagers  are  reooYerable,  unless  prohibited 
by  stotute,  oontrarv  to  public  policy,  or  cal- 
enlated  to  affect  ^e  interest,  oharactor,  or 
feelings  of  third  parties.  Johntom  ▼•  FalL 
•5  D.1S18. 

A  wager  that  a  railroad  will  not  bo  com- 
pletod  within  a  given  time  b  valid  at  com- 
mon  law,  and  not  prohibited  bv  the  laws  of 
Dlinois  as  having  an  immoral,  indecent,  or 
Qleffal  tendency.  Btadke  v.  BUee,  81  D.  231. 
Ind  questions  as  to  its  effect  upon  the  ad- 
vancement of  the  work,  and  upon  the  intor- 
•sto  of  the  Dublio  ms  of  thii^  parties  are 
questions  of  xact,  which  cannot  oe  decided 
on  demurrer.    Johneon  v.  Fall,  65  D.  618. 

A  wsger  on  the  event  of  an  election,  being 
■gainst  prindDles  of  public  poUo^,  is  void,  ana 
no  action  can  oe  mamtained  for  its  recovery. 
^tUM  V.  BOoer,  4  D.  292;  J^rep  v.  FSckHn,  36 
D.  456;  though  made  i^ter  the  election,  but 
before  the  canvass  is  completed;  because  the 
tendency  is  te  promote  inquiry  into  the  le- 
gality oi  elections,  and  thus  to  excite  dis- 
emtents  and  possible  disturbances  among 
%»  people.    Ruai  v.  OoU,  18  D.  497. 

A  wager  as  to  the  result  of  a  presidential 
election  in  another  state,  made  after  the  vote 
has  been  cast^  is  not  void  as  being  against 
public  policy.  Such  a  waser  was  not  void 
at  common  Uw,  and  is  not  forbidden  by  the 
Illinois  stotute.    Smith  v.  Smith,  74  D.  100. 

A  wa^er  on  the  result  of  a  presidential  elec- 
tion 18^  u  Vermonti  wholly  illegal,  and  if  made 
In  Canada  by  citiaens  of  this  stote,  for  the 
purpose  of  evading  our  laws,  is  as  invaUd  as 
if  made  here.     Tarleton  v.  Baker,  44  D.  358. 

A  wager  on  a  horse-race  is  void  as  against 
morals  and  public  policy.  Oridley  r.Domt 
40  R.  110;  Dunman  v.  Strother,  46  D.  97. 

A  check  given  to  an  agricultural  society 
to  enable  the  drawer  to  enter  his  horse  in 
eompetition  in  "a  trial  of  speed"  at  an  ex- 

*8ee  note  on  the  validity  of  wsgen,UB.  M»Hl 
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hibition,  for  a  premium  offered  by  the  soci- 
ety, is  void  under  the  stotuto  against  wveert 
and  horse-racing.  Comljf  v.  Hillegasi,  89 IL 
774. 

A  wager  as  to  whether  an  execution  can 
be  collected  is  not  "gaming," nor  a  wager 
upon  a  "game,**  but  b  void  as  against  pub- 
lic policy,  as  between  the  original  parties^ 
but  valid  as  to  a  bona  Jide  transferee  of  a 
check  given  therefor.  Boughaar  v.  Mener^ 
40  R.  139. 

8.  Action  to  recover  back.  *~  Money 
bet  on  an  election  which  b  paid  ever  by 
the  stakeholder  to  the  winner,  contrary  to 
the  orders  of  the  loser,  after  the  result  of  the 
election  b  known,  may  be  recovered  back. 
MeAlUeter  v.  Hoffman,  16  D.  55& 

Horse-racing  or  horse-trotting  b  a  game 
within  the  stotute  "  to  prevent  gaming  for 
money  or  other  property."  And  money  lost 
by  bettins  on  a  trotting-match  may  be  re- 
covered back  by  the  loser.  The  stotote^ 
with  respect  to  the  party  losing,  is  remedial, 
not  penal     SllUe  v.  Benle,  36  D.  726. 

4.  When  the  action  will  not  lie.  ^ 
Bet  or  wager  lost,  and  the  money  or  prop- 
erty delivered  to  the  winner,  courte  will  not 
aid  in  ito  recovery,  both  parties  being 
equally  derelict  Alien  v.  Dead,  40  D.  632; 
Hoekaday  ads.  WUXU,  40  D.  600;  Dovm  v. 
Quarlte,  12  D.  837;  unless  made  recoverable 
by  stotute.  Stacy  v.  Foaa,  36  D.  755;  Alien 
V.  Doddt  40  D.  632;  Babcoek  v.  Thompson,  15 
D.  235. 

The  title  ef  {[oods  lost  at  play  and  paid 
down  b  |;ood  in  the  hands  of  the  winner, 
even  against  the  loser,  after  expiration  of 
three  months.  Hoekaday  ada.  WilUe,  40  D. 
606. 

Plaintiff  and  defendant  made  a  wa^er  as 
to  the  result  of  a  presidential  election,  in  an- 
other stote,  and  deposited  the  money  with  a 
stokeholder.  The  plaintiff  lost,  and  the 
stakeholder  paid  the  money  to  the  defend- 
ant. In  an  action  to  recover  the  money 
back,  —  held,  1.  .That  the  wager  was  against 
public  policy  and  void;  2.  That  the  plaintiff 
could  not  recover  back  the  money*  Grtyorp 
▼.  Kinajl  R.  56. 

6.  Who  may  sue.  —  A  stotato  provided 
that  any  person  who  lest  money  to  another 
in  gaming  might  reeover  it.  BM,  net  to 
apply  to  a  proprietor  of  a  faro  bank  who  lost 
money  to  persons  betting  against  the  bank. 
Brown  v.  Thon^peon,  29  &  416. 

A  stotuto  giving  a  right  of  action  for 
money  lost  at  saming,  to  the  loser,  "or  anr 
other  person,  does  not  include  tiie  loeere 
wife.  Moore  v.  Settle,  56  R.  8S9. 

6.  Position  of  atakeholdani.  — >  A 
stakeholder  of  money  wagered  upon  the  re- 
sult of  an  election  cannot  pay  over  the 
money  lawful!  v,  in  opposition  to  the  order 
of  his  principal;  nor  can  he  refuse  to  deliver 
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OOmore  y.  Woodcock,  31  R.  256.  8.  P., 
fTiZJbnuoM  T.  r<Nw/ey,  10  R.  139;  BleeUoe  v. 
TkoTnmon,  67  D.  777;  TarlOon  r.  Baker,  44 
D.  368;  Hkkerton  ▼.  Benmm,  40  D.  116; 
8iac^  T.  i'*oai,  36  D.  766. 

Th«  rait  that  a  person  may  d«cl«n  hit 
dissent  from  an  illegal  wager  before  the 
event  happens,  and  recover  baek  his  money, 
does  not  apply  if  the  relative  condition  and 
chance  of  the  two  parties  is  materially 
changed,  or  the  valae  of  the  risk  is  greatly 
altered;  then  the  rule  poiior  conditio  dcfm' 
dfntk  prevails.  Hkkerton  v.  BeHaoa^  40  B. 
118. 

The  New  York  statute  to  prevent  betting 
and  gaming  gives  the  party  to  a  wager  an 
nnconditional  right  to  recover  his  stake 
from  the  stakeholder.  The  fact  that  the 
stakeholder,  after  the  determination  of  the 
wager,  paid  the  stakes  to  the  winner  by 
direction  or  consent  of  the  loser,  is  no  de- 
fense to  an  action  afterwards  brought  by 
the  latter,  nnder  the  statute.  Storejf  v. 
Br&mant  69  D.  629. 

A  special  demand  on  a  stakeholder  is  not 
neoessary,  before  instituting  suit  to  recover 
the  money  deposited,  if  he  has  informed  the 
dei>ositor  that  he  has  paid  over  the  money 
whi(&  it  is  sought  to  recover,  to  the  other 
party  to  the  wager,  in  opposition  to  in- 
structions previously  given.  Shaeil^ord  ^, 
Ward,  86  D.  436. 

Where  a  wager  is  made  on  the  result  of 
a  public  election,  and  the  stakeholder  ymyn 
the  stake  after  the  result  is  generally  known 
and  publicly  announced,  but  nefore  the  issue 
of  the  <^ciai  certificate,  the  loser,  having, 
after  the  payment^  but  before  the  Issue  of 
the  certificate,  notified  him  not  to  pay,  maj 
maintain  an  action  against  him  for  his 
stake.     LewiM  v.  Bruion,  49  R.  816. 

An  action  will  not  lie  against  a  stakeholder 
of  an  election  bet  by  die  losine  party,  if 
the  stakeholder  has  paid  over  the  money, 
after  the  election,  in  good  faith  to  the  win- 
ner.    BcUes  v.  LancaHer,  61  D.  696. 

Plaintiff  and  another  deposited  money 
with  defendant,  as  stakeholder,  upon  an 
unlawful  waser.  Plaintifl^  elaiming  to  have 
won,  demanded  the  entire  deposit,  of  de- 
fendant; but  defendant  refused  to  comply 
with  the  demand,  and  paid  the  money  to 
the  other  party.  In  an  action  by  plaintifif 
to  reoover  the  amount  deposited  by  him,  — 
held,  that  plaintiff's  right  was  not  de- 
feated by  the  fact  that  his  demand  eovered 
the  whole  amount  of  the  stake,  and  was 
made  an  affirmance  of  the  wager.  Hale  v. 
Sherwood,  16  R.  37. 

A  joint  action  to  recover  money  deposited 
on  an  illegal  wager  cannot  be  maintained 
ai^st  the  stakeholder  by  several  con- 
tributors to  the  fund.  Mytinger  v.  Sprmger, 
38  D.  774. 

A  stakeholder  paying  over   money  with- 
I  out  the  consent  of  a  majority  of  the  Judges^ 


wf  the  wager  if  demanded  before  the  deter- 
mination <n  the  final  result  of  the  election. 
Jf^ffr^  ▼.  FldeHn,  86  D.  456. 

Where  one  gives  money  to  another  to  bet 
upon  an  eleetion,  and  latter  so  uses  it  by  de- 
positing it  with  a  stakeholder,  this  Is  sn 
ulegal  act,  but  Uie  party  depositing  it  may 
retract  his  illegal  ad  The  money  is  not 
forfeited  for  the  benefit  of  the  stakeholder, 
but  he  holds  it  as  bailee  of  the  depositor, 
who  may  resume  it  at  any  time  before  it  is 
paid  over  to  the  winner.  Hardg  y.  Huni,  70 
5/787. 

Money  in  hands  of  a  stakeholder,  wagered 
en  an  election.  Is  a  deposit  without  consid- 
eration, subieot  to  bo  reclaimed  by  the  de- 
positor on  demand,  or  to  attachment  by  his 
creditors,  at  any  time  before  it  Is  paid  over, 
whether  such  money  belonged  to  the  depos- 
itor or  was  ffiven  to  him  for  the  purpose  of 
being  staked,  betting  on  elections  being  pro- 
hibited by  statute.  ReynoUU  v.  McKhuiey, 
89  D.  602. 

Notice  to  a  stakeholder  by  one  of  the  par- 
ties to  a  wager,  to  retain  the  money  depos- 
ited in  his  luunds,  arrests  it,  and  he  may  not 
afterwards  pay  over  the  money  to  either, 
whatever  the  determination  of  the  event 
npon  which  depends  the  wager.  Shaekl^ord 
y.  Ward,  86  D.  435. 

A  stakeholder  is  not  a  party  In  interest 
to  a  oontract,  nor  Is  he  always  necessarily 
apprised  of  the  nature  of  the  oontract  be- 
tween the  parties  depositing  money  with 
him.     Al/onl  v.  Burke,  68  D.  449. 

A  stakeholder  Is  bound  to  pay  a  deposit  to 
the  party  entited  to  it,  without  any  express 
promise  by  him,  as  the  law  implies  one  if 
the  contract  was  legal  between  the  parties 
makini^  the  deposit,     lb. 

Parties  to  an  illegal  and  void  contract  may 
disaffirm  it,  and  claim  from  the  stakeholder 
their  denosits.    IK 

A  stakeholder  cannot  set  up  in  defense 
the  illegal  oontract  when  defending  against 
a  party  who  claims  his  deposit     lb, 

A  stakeholder  cannot  assume  the  poeition 
of  one  of  parties  to  contract,  and  call  on  the 
court  to  recognise  its  validity  and  sustain 
the  title  of  the  other  party  to  the  money.  P>, 

Neither  a  stakeholder  nor  a  party  to  the 
megal  contract  can  set  it  up  as  a  test  of  his 
right  to  recover;  and  although  the  stake- 
hdder  might  retoin  the  deposit  as  against 
the  winner,  the  winner  may,  by  repudiating 
the  oontract,  recover  his  deposit  from  the 
stakeholder  on  his  refusal  to  pay.     lb. 

A  stakeholder  Is  the  proper  person  to  de- 
dde  who  has  won  a  wager,  unless  the  parties 
luive  fixed  upon  some  other  tribunal  to  de- 
termine that  question.  8mUh  v.  Smith,  74 
D.  100. 

7.  ThMr  llabilitios.  —Money  held  by 

n  stnkeholder  on  a  bet  may  be  recovered  by 

tiie  depositor,  provided  he  notifies  him  before 

doliyoffy  of    we  stakes  not  to   pay  over. 

8  A.  .D  B.~ 
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b  lUbk  to  the  winner,  in  mm  he  eumot 
eoUeei  the  het  from  the  loMr.  Dauterim  v. 
BrouBBardf  39  D.  550. 

Where  a  prinoipal  places  hie  money  hi 
hande  of  agent  to  bet  upon  election,  and  it  is 
•o  need  by  the  agent,  who  deposits  it  with  a 
■takehol<(er,  where  it  is  attached  by  the  cred- 
itors of  the  agent,  and  the  stakeholder  was 
eited  to  appear  before  the  jnstice's  ooort  ont 
of  which  the  attachment  Issned,  and  know- 
ing the  facte,  he  stated  them,  whereupon  a 
judgment  was  rendered  that  he  pay  the 
money  orer  to  the  creditors,  which  he  did, 
the  prindnal  may  maintain  an  action  acainst 
the  stakeholder  for  the  monejr.  and  the 
)adgment  of  the  justice's  court  is  no  protec- 
tion to  him,  as  be  should  have  defended 
against  the  same  in  some  manner,  inter- 
pleaded, or  appealed  therefrom.  Hardy  t. 
MwHi,  70  D.  787. 

8.  01aiinsfounded\ipon  gaming  c<m- 
gidevations.  —  A  bond  given  for  money 
won  at  horse-racing,  or  to  secure  a  forfeiture 
for  f^ure  to  run  a  horse-race,  is  void. 
BkrwMhirt  V.  Olaseoek,  31  D.  189. 


mmd  Amerleaa  Reports,  see  Tolome  I* 


lost 

lag  against 

the  parties  wen  voteia.    BetiU  ▼.  ReyHoUU^ 

65  D.  417. 

A  bond  givwi  to  Indemnify  a  stake- 
holder against  all  liability  for  giving  up  to 
the  winner  money  deposited  with  him  on  an 
election  bet  is  void,  and  no  action  can  be 
sustained  thereon,  (kimnbia  B,  di  B.  Co.  v. 
BaUeman^  42  D.  229.  But  if  the  bond  be 
assigned  to  a  bona  JSde  purchaser  for  value, 
and  the  obligor  convey  to  him,  neither  he 
nor  his  heirs  or  representatives  can  after- 
wards question  the  consideration,  where  the 
statate  against  gamin|;  vitiates  deeds  only 
In  the  hands  of  the  wmner.  Chilet  ▼.  CfoU- 
18  D.  396. 

A  court  of  equity  will  not  enjoin  a  Judg- 
■lent  at  law  rendered  on  a  promissory  note 
given  for  the  price  of  a  horse  originally  lost 
at  gaming,  and  actually  delivei^  to  the 
winner,  but  afterwards  sold  to  the  loser 
upon  his  executing  to  the  winner  the  note 
for  the  price  which  he  agreed  to  pay  on  the 
ffepurehase.    Bell  v.  Parker,  28  D.  55. 

A  delivery  of  the  property  to  the  winner, 
4a  discharge  of  the  gaming  contract,  changes 
the  right  in  the  property  as  between  the  par- 
ties; and  the  repurchase  thereof  by  the  loser 
does  not  renew  the  gamins  contract  so  as  to 
make  the  price  agreed  to  oe  paid,  the  thing 
actually  lost,  nor  so  as  to  make  the  agree- 
ment to  repay  void  as  l)eing  founded  on  a 
gamin|[  consideration.     lb, 

Oaming  transactions  are  viewed  with 
stronger  condemnation  by  the  oonrts  of 
South  Carolina  than  by  the  English  courts. 
Bledeoe  v.  Thompson,  57  D.  777. 

Oaming  is  prohibited  by  statute  in  Califor- 
The  consideration  for  a  debt  oontraoted 


thereat  is  illegal  as  between  the  parties,  and 
as  to  all  persons  except  bona /de  bcUdtn 
without  notice.  A  check  given  in  payment 
of  such  debt  is  void.  Ftuler  v.  huichmM, 
70  D.  746. 

The  collection  of  money  won  at  "ten- 
plhs"  will  not  be  enforced  by  the  courts. 
Monroe  v.  Smelly,  78  D.  541. 

The  common-law  rule  that  an  action  will 
lie  on  a  wager,  though  parties  have  no  pre- 
vious interest  in  the  subject  of  the  wager,  is 
subject  to  the  qualifications  that  no  action  will 
lie  on  a  wager  contrary  to  public  policy,  or 
immoral,  or  in  any  respect  tending  to  public 
detriment,  or  if  it  affects  the  interests,  feel- 
ings, or  character  of  third  person.     lb. 

Bvidence  that  a  wager  was  public  talk  and 
influenced  subscription  to  railroad  stock  is 
not  admissible  in  an  action  on  a  wager  that 
a  railroad  will  be  completed  within  a  certain 
time.     Beadlee  v.  Blees,  81  D.  231. 

One  who  trains  a  horse  for  a  race,  on 
which  money  is  bet,  cannot  recover  for  his 
servises,  whether  the  race  is  run  or  not,  as 
such  services  are  in  aid  of  a  gaming  trans- 
action, which  a  horse-race  is,  and  which  is 
in  violation  of  law.  Mother  v.  OriMn.  99  D. 
541. 

A  herse-trainer  may  recover  money  laid 
out  and  expended  for  feed  and  shoes  foi 
a  horse  which  he  b  fitting  for  a  race,  on 
which  money  is  bet;  for  whether  the  race  is 
run  or  not,  it  is  necessary  that  the  animal 
should  be  fed  and  shod,  and  such  items  ars 
not  necessarily  a  part  of  the  gaming  trans- 
action,   lb. 

Chancery  has  Jurisdiction  to  restrain  the 
enforcement  of  an  unexecuted  and  Qlegal 
wager  contract,  but  it  must  be  clearly  al- 
leged and  proved  that  the  stakes  are  not  paid 
over.     PetiUon  v  Hippie,  32  R.  31. 

C.  sold  and  delivered  to  H.  a  horse  upon 
his  written  agreement  to  pay  $140  one  day 
after  the  re-election  of  G.  as  President  of  the 
UnitedStates^  but  conditioned  to  be  void  if  G. 
was  not  re-elected.  Before  election,  H.  ten- 
dered the  horse  to  C,  and  demanded  back  his 
agreement,  butC.  refused  to  receive  tiie  horse 
or  deliver  up  the  agreement,  and  H.  retained 
the  horse  as  bailee.  G.  being  re-elected,  C 
demanded  the  price,  and  H.  refusing,  but 
being  ready  and  willing  to  return  the  horse, 
O.  sued  for  the  value,  under  a  statute  pro- 
)iibiting  wagers  and  permitting  such  action  to 
be  brought  by  the  loser.  Helfl^  that  the 
transaction  was  a  wager,  and  void;  that  H. 
was  at  liberty  to  rescind  by  surrendering  the 
horse;  and  that  he  was  not  liable  inder  the 
statute  unless  he  had  subsequently  oonverted 
the  horse.    Harper  v.  Oram,  38  R.  589. 

WAOB8. 

Forfeiture  o^  see  Masraa  and  Skrvaut,  5 
Rights  of  seamen  as  to^  see  Shipping,  42-4& 
When  exempt  from  attachment^  see  Arraca* 

UBHT,  40. 
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Of  benefit  of  eUtote  of  fra«de» 
TRACTS,  OOl 

Of  challenge  to  joror,  see  Trial,  80, 187. 
Of  condition  agunst  doable  iunnuioe^  mo 

Inburakoi,  44. 
Of  conetitutional  proviaiona,  aee  Goxanru- 

noiTB,  16. 
Of  ooata,  by  accepting  payment  of  debt,  aee 

Costs,  4. 
Of  defecta  in  form  of  action,  or  in  proceia 

and  pleading,  aee  Actioitb,  13-15. 
Of  defecta  in  levy  of  ezeontion,  aee  Bxiou- 

TION,  50. 

Of  defecta  in  pleadinga,  aee  Plradino,  18(^ 

189. 
Of  defense  of  infancy,  aee  IirrAirra,  54. 
Of  demand  aad  notice  of  diahonor,  aee  Bills 

AND  NoTis,  221-284. 
Of  demand  and  notice,  proof  of,  aee  Bills 

AMD  NoTia,  288. 
Of  deviation,   by  insurers,  aee  Insurancs, 

143. 
Of  errors,  on  trial,  aee  Bbror,  25,  25. 
Of  exemption  from  attaohmenti  aee  Attaoii- 

MRNT,  43. 

Of  exemption  from  execntion,  aee  Bxicu- 

TIOM,  162. 
Of  forfeiture  of  leaae,  aee  Lrasrs,  84. 
Of  grounds  of  forfeiture  of  franchise,   see 

Corpurations,  175. 
Of  homestead  righta,  aee  Homrstrads^  80. 
Of  jury  trial,  see  Trial,  119. 
Of  lien  of  exeoutioo,  see  Bxioimov,  70. 
Of  liens,  generally,  see  Lixn8»  8. 
Of  mechanic's  lien,  see  Mica  anions  LiRN,  15. 
Of  notice  and  proofs  of  losi^  by  tnsurersi  see 

Irsvranor,  81,  32. 
Of  Injections,  generallT,  aee  Trial,  57 
Of  objeotiona  on  appeal,  aee  Appral,  4^181 
Of  objectiona  on  criminal  trial,  aee  Appral^ 

164. 
Of  objectiona   to  depoaitiona,  see   Drposi- 

TIONS,  23. 

Of  objectiona  to  Joriadiotleov  see  Jvrisdio- 

TIOK,  15. 
Of  performanoe  of  eonditioQaby  aaaored,  aee 

IirsiTRAiiCR,  21,  22. 
Of  perf orniance  of  oontraoti^  aee  OoRTRACn^ 

117. 
Of  preliminary  proofa  of  loos  by  fire,  see  Iii- 

SURAKCI,  62. 

Of  preliminary  proofs  of  loos  «ndor  marine 

policy,  see  Issurancr,  175. 
Of  privilege  as  to  criminating  testimony,  see 

WlTNKSSRS,  117. 

Of  privilege  from  arrest,  see  Arrrst,  18. 
Of  privileged  eommunicationa,  see   ArroR- 

VRT  AND  GlIRRT,  52. 

Of  righta  founded  on  abandonment  to  In- 

aurer,  aee  Irsitrancr,  161. 
Of  atrict  performance,  see  CoNTRAon,  132. 
Of  strict  tender,  see  Trkdrr,  18. 
Of  torti  and  auit  in  oMtumpBiit  see  AnuMPSR, 

17*18. 
Of  trial  by  jury,  see  Trlau  8. 


Of  Tondor's   lien,  see  Vrkdob  ahd   Pitb* 


pneludes  the  effbol  of  war  upon  tke  ncbt% 
liabilities,  and  remedies  of  dtlaens  of  the  bel- 
U^ereat  countries  or  Ktates,  and  of  neutrals:  alaoi 
iUi  effect  npoD  judicial  proceedlun.  Decisions 
relaiiof  to  the  late  civil  war  form  the  bulk  of  the 
tiUe.] 

Act  of  enemy,  when  excuoea  cnrrior,  see 

Carrirrs,  26. 
Effect  of,  on  payment  of  premiuma  on  lift 

policiea,  see  Imsuranor,  74. 
Effect  of,  to  dissolve  partnerships  see  Pasv* 

IfRRSHIP,  74. 
Effect  of,  to  excuse  demand  and  notioe  o4 

diahonor,  see  Bills  and  Notrs,  290. 
Effect  of,  to  auspend  atatute  of  limitation^ 

aee  LniiTATioiis  of  Actions.  79. 
Judicial  notice  of  existence  of,  see  Evidrncr, 

24. 
Notes  in  aid  of  public  enemy,  see  Bills  and 

NoTia,  71. 
Taking  property  in  time  of,  aee  EmirRiri 

Domain,  27. 

I.    OrNRRAL  PRINCIPLRRi 

II.  Thr  Latr  Citil  War 

I.  Grnkral  Pringiplrs 

1.  What  amoonta  to  war.*— A  sute 
of  peace  and  the  contiuuaace  of  treaties  ia 
presumed  by  all  oourtaof  justice  until  the 
contrary  ia  ahown.  People  v.  McLeod^  87 
D.328. 

Private  hostilities,  however  just  or  gen- 
eral, do  not  constitute  a  legitimate  and  pnl^ 
lie  state  of  war.     lb. 

War  may  be  public,  privatOp  or  mixed. 
Private  war  is  unknown  in  avil  society, 
except  ao  far  as  it  may  be  exerted  bv  way  of 
defease  between  private  persona.  To  public 
war,  at  least  two  nation;!  are  essential  par- 
tiea.  Mixed  war  can  be  carried  on  only 
between  a  nation  on  one  side  and  private 
individuala  on  the  other.     Ih, 

The  right  of  a  nation  or  any  of  its  citlsens 
to  invade  another  nation  and  harm  ita  prop 
erty  or  citizeus  does  not  exist  until  publie 
war  is  lawfully  denounced.     Ih, 

Public  war  is  of  two  kinda:  1.  By  public 
declaration;  2.  By  war  denounced  without 
such  declaration.  The  first  is  called  solemn 
or  perfect  war,  and  extends  to  all  the  in- 
habitants of  both  nations.  The  second  ia 
styled  unsolemn  or  imperfect  war,  l>ecause 
made  bv  apecial  declaration,  and  limited  to 
particular  objects,  bevond  which  it  doea  not 
authorise  meaaurea  of  hostility.     lb. 

The  employment  of  aoMiers  to  aid  in  exe- 
cuting procesa  or  in  punishing  or  arrestina 
individuals  doea  not  constitute  a  state  of 
public  war.     /&. 

War  is  simply  an  exerciae  of  force  by 
bodiea  politic  against  each  other  for  the  pur- 

*  Levying  war  against  United  SUtea,  whai  la 
I  see  note.  94  D.  679-&L 


WAR.  1.  n. 


Ver  Index  to  Kotos  In 

•very  species  of  priTate  contnot  made  with 
•objects  of  the  enemy  daring  war  is  unlaw- 
fal.     BiUgerry  v.  Braiteh,  100  D.  679. 

Contracts  entered  into  between  belligerent 
enemies  are  abeolntely  null.  Benniem  v.  <7t^ 
man,  96  D.  396^  No  valid  contract  can  ex- 
ist, nor  any  promise  arise  by  implication  of 
law,  from  any  transaction  with  an  enemy 
dnrinff  hostilities,  and  if,  after  the  war  has 
ceased,  an  action  is  brought  against  a  citupan 
upon  any  contract  arising  ont  of  such  illicit 
intercourse,  the  defendant  may  set  up  the 
illegaJity  of  the  transaction  m  a  defense. 
Doraey  r,  KyU,  96  D.  617. 

11.  apon  righto  of  property.— 

War  does  not  of  itself  suspend  at  once  and 
•Tery  where  constitutional  guaranties  of  lib- 
erty and  property.  JohMon  ▼•  JtmeM,  92  D. 
169. 

IS.  upon  commercial  inter- 
course. —  Daring  the  existence  of  war 
between  independent  nations,  all  communi- 
cation, correspondence,  and  intercourse  be- 
tween the  citisens  of  the  belligerent  powers^ 
except  such  as  may  be  warlike  in  its  char- 
acter, or  licensed  b^  the  sovereisn  power, 
must  absolutely  terminate;  and  aU  contracts 
and  agreements  between  citizens  of  one  of 
the  belligerent  powers  with  those  of  the 
other,  unlsss  brought  within  the  above  ex- 
ception, are  illmJ  and  void.  JVtms  y.  Arm^ 
itrang^  97  D.  472. 

Intercourse  which  is  prohibited  by  the 
law  of  nations  between  oitiaens  of  two  belli- 
gerents during  a  state  of  war  includes  any 
act  of  voluntary  submission  to  the  enemy,  or 
reoeiTing  his  protection,  as  well  as  an^  act 
or  contract  which  tends  to  increase  his  re- 
sources, and  every  kind  of  trading  or  com- 
mercial dealinff  or  intercourse,  whether  by 
transmission  <m  money  or  goods^  or  orders 
for  the  delivery  of  either  between  the  two 
countries,  directly  or  indirectly,  or  through 
the  intervention  of  third  persons  or  partner- 
ships, or  by  contracts  in  sjiy  form  looking  to 
or  involving  such  transmission,  or  by  insur- 
ances upon  trade  with  or  by  the  enemy. 
Kersfiaw  v.  Kelaey,  97  D.  124. 

Cases  defioing  what  intercourse  between 
belligerents  is  prohibited  by  the  law  of  na- 
tions cited  and  discassed  at  length.     lb, 

18.  upon  bills  of  ezcnange. .—  A 

check  or  bill  of  exchange  drawn  by  a  citixen 
of  one  bellij^erent  upon  a  citixeu  ot  the  other 
during  war  is  unlawful  and  void.  BiUgerry 
V.  Branch,  100  D.  679. 

.14.  Suito  Xxf  and  agrainst  alien  ene- 
mies.*—  Enemies  in  war  have  no  right  to 
enter  and  use  the  courts  of  the  adverse  party; 
but  it  is  competent  for  the  legislators  to  per- 
mit them  to  do  so^  on  such  terms  as  it  may 
prescribe.     Peerce  v.  CiMrtkadont  6  R.  281. 


*  Alien  enemies,  who  are,  see  note,  ss  D.  779, 
780. 

Contracts  with  alien  enemies,  and  right  tc 
tkereoB  in  our  courts,  see  note.  96  D.  fiM-631. 


Beports,  see  Tolunse  Im 

As  a  general  rule,  an  alien  enemy  is  not 
allowed  to  sue  in  the  oourte  of  the  country 
with  which  he  is  at  the  time  in  hostility. 
This,  however,  is  a  personal  disability,  of 
temporary  deration,  and  is  founded  upon 
reason  and  policy,  and  to  some  extent  upon 
the  necessity  of  the  case.  Dcrmy  v.  Kyle^ 
96  D.  617. 

An  alien  enemy  may  be  sued  at  law,  though 
he  may  not  sue,  as  neither  reason  nor  policy 
forbids  judicial  proceedines  a^nst  an  alien 
enemy  in  favor  of  a  friencuy  mtisen.    Ih. 

The  plea  of  an  alien  enemy  goes  only  to 
the  disability  of  plaintiff!  It  is  not  a  matter 
of  privilege,  but  a  disability  that  suspends 
the  right  to  maintain  an  action  in  the  courte 
of  the  country  to  which  the  party  is  an 
enemy.  There  is  no  such  thing  as  a  plea  by 
the  defendant  of  his  own  alien  enmity  to  the 
government  in  whose  courte  he  is  sued.     Ih, 

Where  a  debtor  has  left  the  stote  and  be- 
come an  alien  enemy,  his  being  such  does  not 
make  him  the  lees  a  non-resident  debtor,  and 
his  position  as  an  alien  enemy  does  not  sus- 
pend the  right  of  his  creditors  to  proceed  by 
attachment  or  otherwise  against  property 
which  he  left  in  the  state.  All  the  remedies 
provided  by  law  sgainst  the  property  of  aa 
absent  or  non-resident  debtor  remain  open  to 
them,  and  if  those  remedies  are  pursued  ia 
the  mode  prescribed  by  law,  they  will  bind 
such  debtor,  though  he  be  an  alien  enemy,  lb, 

II.  Thr  Latb  Civil  Wab. 

16.  What  oonstitutos  a  stato  of  civil 
war.  —  The  late  rebellion  was  a  civil  war. 
H^get  V.  Price,  94  D.  607. 

When  a  party  in  a  rebellion  occupy  and 
hold  a  certam  portion  of  territory  in  a  hostile 
manner,  have  declared  their  independence, 
have  cast  off  their  allegiance,  have  organised 
armies,  and  have  commenced  hostilities 
against  their  former  sovereign,  the  world 
acknowledges  them  as  belligerents,  and  the 
contest  a  war.  Lewi$  v.  Ludwkk,  98  D. 
454. 

16.  Oommencement  and  end  of  the 
lato  dvil  war.  — Rebellion  in  this  country 
had  matured  into  civil  war  on  the  10th  m 
May,  1862.  BM  v.  LomaviUe  etc  B,  R.  Co., 
89  D.  632. 

17.  Kilitary  arresto.  —  BelHgerent 
righte  will  not  justify  the  citixens  adhering 
to  a  belligerent  power,  or  the  common  sol- 
diery, without  authority  of  law  or  the  order 
of  their  militery  commander,  in  arresting 
and  imprisoning  or  using  -violence  towards 
citizens  not  arrayed  in  hostility  to  their 
cause.     Cochran  v.  Tudxr,  91  D.  276. 

Any  soldier  has  the  right,  in  time  of  war, 
to  arrest  a  belligerent  engaged  in  aete  of  hos- 
tility toward  the  (|o\'emmeiit,  and  lodge  him 
in  the  nearest  military  prison,  and  to  use 
such  force  as  may  be  necessary  for  that  pur- 
pose,  even  unto  death.  This  is  the  law  el 
war.    Johnson  v.  Jones,  92  D.  lESK 


WAR.  IL 


Hie  oommaiidui^  officer  may  arrest  a  per- 
•on,  whether  a  citiieo  or  alien,  under  an- 
thority  of  martial  law,  whom  he  finda  within 
hii  lines  ciying  aid  or  information  to  the 
enemy,  and  deUin  him  so  long  as  mav  be 
oecessaqr  lor  the  seoority  or  snooess  of  lus 
army.    /& 

A  beUigereat  is  the  snbjeot  of  a  hostile 
power,  and  his  eharaoter  in  that  regard  de- 

Knds  upon  that  of  the  community  to  whioh 
belongs.     lb. 

The  people  of  the  Confederate  States  were 
reoogniaed  as  bellifforents  during  the  ciril 
war,  but  citixens  and  residents  of  the  North- 
em  states,  not  engaged  in  war,  were  not  bel- 
ligerents, and  subject  to  arrest  by  the  federal 
authorities  as  prisoners  of  war,  although 
they  were  domestic  plotters  against  the  gov- 
ernment of  the  United  States,  in  full  sympa- 
thy with  the  confederates^  and  rendermg 
them  moral  co-operation  and  aid.     IK 

A  defendant  in  an  action  for  trespass  for 
an  ille||al  arrest  may  prove  in  mitigation  of 
vindictive  or  exemplary  damages,  and  for 
the  purpose  of  rebutting  the  presumption  of 
malice,  that  the  arrest  was  made  by  virtue 
of  an  order  of  the  Pr^ident  of  the  United 
States,  in  time  of  war,  for  alleged  disloyal 
practices  of  the  plaintiff,  although  a  special 
plea  setting  up  such  order  is  not  a  bar  to  the 
ftction.     fb. 

18.  Martial  law.*  —  Military  law  con- 
sists of  rules  prescribed  by  Congress  for  the 
government  and  discipline  of  troops,  and 
applies  only  to  persons  in  the  military  or 
naval  service  of  the  government.  Johnson 
V.  Jonu,  92  D.  159. 

Martial  law  is  not  law  in  any  proper 
sense,  bat  merely  the  will  of  the  military 
commander,  to  be  exercised  by  him  only  on 
his  responsibility  to  hia  goTemment  or  su- 
perior officer;  and  when  once  established,  it 
applies  alike  to  oitixen  and  soldier.    lb. 

Martial  law  must  be  permitted  to  prevail 
on  the  actual  theater  of  military  operations 
in  time  of  war  as  an  unavoidable  necessi^, 
resulting  from  the  very  nature  of  war.    A. 

The  ffovemment  may  be  justified  in  treat- 
ing a  district  as  virtually  attached  to  the 
theater  of  military  operations,  and  in  enfor- 
eing  martial  law  therein,  so  far  as  may  be 
necessary  to  the  public  safety,  if  in  a  dis* 
trict  remote  from  the  theater  of  military  op- 
erations the  popular  sentiment  is  so  disloyal 
to  the  government  that  one  who  aids  and 
abets  the  public  enemy  cannot  be  rendered 
powerless  for  mischief  and  brought  to  jus- 
tice by  the  arm  of  the  civil  law.     lb. 

The  exercise  of  martial  law  can  be  de- 
fended upon  no  ground  beyond  its  enforce- 
ment on  the  actual  field  oi  military  opera- 
tions, which  is  the  result  of  an  overmastering 
necessity,  and  its  establishment  in  districts 
which,  though  remote  from  the  seat  of  war. 


*8ee  note  on  martial  law,  92  D.  180-182. 


are  yet  so  far  in  sympathy  with  the  public 
enemy  as  to  obstruct  the  administration  of 
the  laws  through  civil  tribunals,  and  render 
a  resort  to  military  power  a  necessity,  as  the 
only  means  of  restraining  disloyalty  from 
overt  acts,  and  preserving  the  authority  of 
the  government.    lb. 

Awtial  law  cannot  be  resorted  to  in  that 
part  of  a  country  where  the  civil  courts,  in 
the  midst  of  loyal  communities,  are  exer* 
cising  their  ordinary  jurisdiction,  although 
the  government  may  be  prosecuting  a  war 
for  the  suppression  of  a  rebellion  in  other 
parts  of  Uie  oountrv;  and  if  a  person  is 
arrested  in  such  a  loyal  community,  and 
deprived  of  his  liberty  by  order  of  the  Pree* 
ident  of  the  United  States  as  commander* 
in-chief,  and  as  incident  to  a  state  of  war, 
without  leg^  process,  for  alleged  disloyal 
practices  therein,  such  arrest  wUl  be  unlaw* 
ful,  and  the  parties  making  it  will  be  liable 
to  an  action  therefor.     Pk 

Congress  has  no  power  through  a  retro* 
spective  law  to  deny  all  redress  to  a  person 
whose  property  or  liberty  was  illegally  taken 
under  a  military  order.     lb. 

19.  Bighta  of  the  belliger«&to.— In 
a  war  between  independent  sovereignties, 
abuse  of  belligerent  power  by  soldiers  in  the 
service  of  their  nation  cannot  be  inquired 
into  by  the  judiciary  of  the  other,  but  this 
rule  does  not  apply  to  a  domestic  war  be- 
tween the  people  of  the  same  nation.  C%rit- 
tktn  County  Court  v.  Bankin,  87  D.  505. 

The  Kentucky  statute,  act  of  1864,  pro- 
viding a  *'  civil  remedy  for  injuries  done  by 
disloyal  persons  "  does  not,  so  far  as  it  ap- 
plies to  soldiers,  intentionally  or  constitu- 
tionally extend  to  belligerent  rights,  but 
embraces  only  trespasses  and  spoliations 
committed  by  them  m  their  own  individual 
right  and  for  their  own  benefit.  ChHsUan 
County  Couri  v.  RanJan,  87  D.  505;  Betl  v. 
LomwUle  etc  R.  R.  Co.,  89  D.  632. 

The  destruction  of  tiie  cars  of  a  railroad 
by  confederate  forces  is  a  lawful  exercise  of 
belligerent  right  when  it  was  necessary  to 
prevent  the  transportation  of  federal  troops 
and  cut  off  their  supplies.  Beil  v.  LouiwuU 
etc  R.  R.  Co.,  89  D.  632. 

The  rights  of  belligerents,  as  recognised  by 
international  law  between  two  independent 
sovereign  powers,  do  not  apply  to  a  civiL 
war  between  the  states.  Therefore,  the  ar- 
rest and  seizure  of  the  person  and  property- 
of  a  private  citizen,  not  in  arms,  but  en*< 
gaged  in  his  ordinary  occupation,  by  con- 
feaerate  soldiers  under  orders  from  their 
superior  officer,  are  unlawful,  and  render  all 
persons  trespassers  who  were  present,  seis- 
mg,  assisting,  aiding,  or  abetting,  and  they 
are  liable  for  the  consequences  of  their  un- 
lawful acts.     Toet  v.  Stout,  94  D.  194. 

Qovernment  has  the  sovereign  right  to 
repress  a  rebellion  by  all  the  machinery  ol 
its  civil  power,  and  when  that  fails,  th9  bel- 
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S;ereat  wiAi  to  do  it  by  military  ioroo. 
edget  T.  Awe.  94  D.  507. 

Th0  goTemmaQtk  in  Miertiiif  ill  belli- 
gerent viifiiU  m  fappreasing  a  rebellion, 
therelqr  gives  rebels  no  rigbU  wbicb  they 
did  not  Eaye  before^  fnrtiier  than  the  ffov- 
eminent  may  chooee  to  accord  those  ri||hte, 
nor  does  the  law  of  nations  confer  any  nghts 
upon  the  rebels  which  the  established  gov- 
ernment refuses  to  concede.    lb. 

The  rules,  riflhts,  and  immunities  of  inter- 
national wars  do  not  appertain  in  civil  wars, 
except  so  far  as  reason  and  necessity  require, 
and  the  two  conditions  harmonise,     lb. 

The  rules,  rights,  and  immunities  of  In- 
tematiooal  wars  do  not  appertain  in  civil 
wars  to  the  extent  of  relieving  individuals 
engaged  therein  from  personal  responsibility 
for  acts  committed  by  them  under  the  an- 
thority  of  the  rebel  government.    lb. 

The  war  of  rebellioa  in  the  United  States, 
oommendng  in  1861,  was  a  civil  war,  pro- 
ducing all  the  consequences  inter  pariea  of 
an  international  or  public  war,  and  the  ap- 
pellant in  this  case,  who  allied  himself  wiUi 
the  Southern  cause,  and  joined  the  confed- 
•rato  aimy,  and  occupied  towards  the  oiti- 
■ens  of  Maryland  an  enemy's  «iatu»t  was 
held  to  be  an  alien  enemy.  Ihneif  y.  Dor^ 
s^,  96  D.  633. 

Belligerents  and,  belligerent  rights  are 
propernr  applicable  only  to  sovereign  powers 
engaged  in  war.  In  all  other  cases  the^ 
apply  mA  nuxla,  and  in  a  limited  and  quali- 
fiea  sense.  In  cases  of  rebellion,  where  one 
party  strives  to  obtain  independence,  and 
the  other  to  reduce  the  insurgents  to  obedi- 
ence, no  such  recognition  occurs.  Yet  in 
the  latter  case  a  concession  to  the  extent  of 
humane  treatment  and  exchange  of  pris* 
oners  is  reoogniaed  as  a  belligerent  right  in 
favor  of  the  insurgents.  Si^th  v.  SUwaH, 
99  D.  709. 

In  an  action  of  trespass  for  inducing  con- 
federate soldiers  to  out  and  take  plainti£F  's 
timber,  eto,  it  appeared  that  the  plaintiff 
and  defendant  owiied  adjoining  farms;  that 
during  the  war  the  surrounding  count^  was 
at  times  occupied  by  the  confederate  army, 
which,  on  one  occasion,  cut  a  large  amount 
of  valuable  timber  from  plaintiff 's  farm,  and 
took  and  [used  other  of  his  property  at  the 
sngsestion  and  by  the  advice,  as  was  alleged, 
of  the  defendant,  who  sympathised  with  the 
confederate  cause.  Heldt  that  the  eufting 
of  Uie  timber  and  taking  of  the  property 
being  by  virtoe  of  belligerent  rights,  the 
plaintiff  could  not  recover.  Beldf  further, 
that  the  belligerent  righte  of  both  parties  to 
toe  war  were  the  same  and  equal  m  extent. 
SmUk  V.  BroMeUon,  2  K.  67& 

A  dtiaen  assisting  confederate  soldiers  in 
the  capture  of  a  feideral  soldier  does  not 
thereby  render  himself  liable  to  a  civil  ac- 
tion by  Uke  captive.  Wright  v.  Winmngham, 
IKSft. 


80.  SocognitioxLofinvargento.— The 
admission  by  us  of  the  existence  of  a  civil 
war  between  two  foreign  powers  entitles 
both  to  the  sovereiffn  righte  of  war,  and  to 
claim  from  us  the  obligations  of  neutrality, 
although  we  have  not  acknowledged  the  in- 
depenaence  of  one  of  the  powere.  WaUeg 
V.  Schooner' Libet-ty,  32  0.  114. 

The  federal  government  was  the  sover- 
eign, and  the  only  sovereign.  In  the  civil 
war,  for  recognizing  and  regulating  belliger- 
ent rights,  and  on  that  subject  no  single 
stete  had  any  sovereignty.  Pria  v.  PotnUer. 
89  D.  631. 

The  federal  government  did  not  recognise 
the  confederate  forces  as  belligerente  dejure, 
but  practically  as  belligerente  de  facto,  and 
as  such  reserved  the  power  to  impose  such 
terms  and  conditions  upon  them,  on  the  sup- 
pression of  the  rebellion,  as  the  future  peace 
and  security  of  the  country  demanded.  Fosf 
V.  Stout,  94  D.  194. 

After  the  commencement  of  hostilities  in 
the  civil  war  between  the  confederate  forcee 
and  those  of  the  federal  sovemmen^  the 
latter  granted  to  the  rebeUious  forces  bel- 
ligerent riffhte  to  exchange  prisoners,  make 
cartels,  and  pass  flags  of  truce;  bat  at  no 
time  during  the  reMlion  did  the  federal 
government  recognise  the  existence  of  the 
confederate  government,  nor  grant  it  the 
authority  or  right  to  arrest  or  take  the  per- 
sons or  property  of  private  dtiaens.    Ih, 

The  government  of  the  United  Stetes  never 
acknowledged  or  recognised  the  Confederate 
States  as  a  political  power,  or  as  having  any 
right  or  authority  to  comnumd  the  obedience 
ofany  one.    Bedgee  v.  Price,  94  D.  607. 

The  ffovemment  of  the  United  Stetes  con- 
ceded belligerent  righte  to  the  Confederate 
Stetes  only  to  the  extent  of  treatment  and 
exchwage  of  prisoners,  and  not  to  the  extent 
of  relieving  individuals  from  personal  respon- 
sibility for  aote  committed  by  them  under 
the  authority  of  the  confederate  government 
Jb, 

The  government  of  the  United  Stetes  never 
acknowledged  insurgente  as  a  government 
de  facto,  or  in  any  sense  a  political  power. 
Bawvtr  v.  Setdenridge,  94  D.  632. 

The  recognition  of  the  government  of  a 
revolted  stete  or  province  by  a  neutral 
power  is  comm  biUi  for  the  power  claiming 
dominion  over  the  revolted  country,  if  such 
reccM^ition  precedes  the  exhibition  by  the 
newly  formod  government  of  iU  ability  to 
maintein  ite  independence.  SmUk  v.  ffleie- 
on,  99  D.  709. 

The  blockade  ol  the  Southern  porte  and 
the  exchange  of  prisoners  during  civil  war, 
by  the  Umted  Stetes  government,  thoush 
the  exercise  of  a  belligerent  risht,  cannot  be 
construed  into  a  recognition  by  the  federal 
government  of  the  Confederate  Stetes  as  a 
belligerent  power  or  de  fado  government. 
lb. 
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81.  Powers  of  military  ofllcerB.  ^A 
Bulitary  officer*!  right  to  mim  and  d«itroy 
or  appropriAte  priyate  property  ne^er  ex- 
iste  exoept  in  caeeof  urgent  necessity  for  the 
public  serrioe^  or  te  prcTcnt  it  from  falling 
into  the  hands  of  the  public  enemy.  Fanner 
w,  Lemk,  89  D.  eiO;  rosf  ▼.  Sumt,  9A  D. 

The  order  of  a  military  commaiider  dnr* 
fa^  the  late  oiTil  war  requiring  a  bank  to 
pay  to  him  oertain  moneys  was  eqnivalent 
to  a  garnishment  of  suoh  moneys.  Monde' 
Me  r.  Bank  o/Louiskma,  92  D.  641. 

The  payment  made  by  a  bank  of  moneys 
due  one  of  its  depositors,  to  a  military  com- 
mander, pursuant  to  his  order,  operates  as  a 
discharge  of  such  bank,  and  vaoh  depositor 
cannot  recoTcr  his  deposit  from  the  bank. 
The  bank  had  no  right  to  auestion  the  legal- 
ity or  proprietT  of  the  order,  and  no  power 
to  resist  its  enforcement,     lb. 

War  existed  in  Tennessee  after  the  proc- 
lamation of  the  President  and  the  act  of 
Congress  in  1861  recogniziDg  the  existence 
of  war,  and  declaring  Tenaessee  to  be  one  of 
the  states  in  insurrection  and  rebellion,  and 
the  military  anthorities  of  the  United  States 
were  properly  holdins  a  post  in  that  state; 
and  an  officer  of  the  united  States  service  in 
oonimand  of  the  post  had  the  right  to  exer- 
cise all  the  diseretionarv  powers  of  a  com- 
mander, eoming  within  the  scope  of  his  mil- 
itary duty,  lor  the  proper  exercise  of  which 
discretion  he  was  responsible  alone  to  his 
superion  in  command.  SuUon  ▼.  TiUer.  98 
1X471. 

A  commander  of  a  detached  post,  during 
the  existence  of  the  war,  hes  for  the  time 
and  within  the  limits  of  his  command  the 
same  powers  and  discretion  as  the  com- 
snsnder  of  a  deparcment;  and  if,  in  the  dis- 
charge of  what  he  regarded  as  his  duties  as 
commander,  he  saw  proper  to  take  a  pistol 
from  a  person,  and  turn  it  over  to  the  gov- 
ammont^  either  upon  the  ground  that  it  was 
goToniment  arms,  or  because  in  his  opinion 
the  safe^  of  his  command  or  post  required 
him  to  disarm  the  person,  then  ne  would  not 
bo  liable  in  damages  for  the  act  before  the 
eoorts  of  the  country.  The  act  is  to  be 
taken,  not  as  the  act  of  the  individual,  but 
as  the  act  of  the  government^  whose  sov- 
ereignty he  represents.    Ih. 

A  mUitaiy  commander  would  be  liable  in 
damagee  if  he  made  use  of  his  military  posi- 
tion as  a  mere  pretext  to  enable  him  to  ex- 
tort private  proper^  for  his  own  use,  or  was 
prompted  by  a  spirit  of  wantonness  and  op- 
pression.   A. 

Whatever  the  President  of  the  United 
8tates  as  oommandov-in-chief  misht  do,  if 
personally  present,  may  be  done  by  the  su- 
perior officer  in  command  of  any  district, 
unless  restrained  by  orders,  or  by  the  pecu- 
liar nature  of  the  service  in  which  be  is  en- 
fsgod.    H^emum  v.  Fwiat^  98  D.  469. 
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An  action  for  false  imprisonment  will  lio 
against  a  confederate  officer,  who  imprisons 
a  citiaen  while  acting  in  his  military  capa- 
city; and  in  such  an  action  the  plea  of  belli* 
Srent  rights  is  no  defense,  nor  is  the  officer's 
bility  aiSfected  by  a  pardon  granted  to  him, 
by  the  President  of  the  United  States,  for 
offensee  arising  by  reason  of  participation  in 
the  rebellion.     Caperttm  v.  Martin^  o  R.  270. 

A  sheriff  paid  tae  surplus  of  a  sale  on  ex- 
ecution to  another  than  the  person  entitled 
thereto^  by  order  of  the  miUtacy  anUiorities 
in  Missouri.  In  an  action  on  the  sheriff's 
bond  to  recover  the  amount,  —  Iield,  that  the 
section  of  the  state  constitution  providing 
that  no  person  should  be  prosecuted  for  any 
act  done  in  pursuance  of  military  authority 
was  void  in  such  a  case,  as  impairing  the 
obligation  of  contracts.  State  v.  OatsSeikt. 
8R.  119. 

The  statute  of  limitations  as  enacted  by 
Congress  (12  Stats,  at  Large,  757),  limit- 
ing actions  for  wrongs  done,  etc.,  under  mil- 
itary authority,  to  two  years,  is  applicable 
alike  to  cases  in  the  federal  and  state  courts. 
[b. 

22.  Validity  of  captures.  —  The  dis- 
tinction between  privateering  and  piracy  is 
the  distinction  between  captures  jure  belii 
under  color  of  governmental  authority,  and 
for  the  benefit  of  a  political  power  organized 
as  a  government  ae  jure  or  de  /aeto,  and 
mere  robbery  on  the  high  seas  coipmitted 
from  motives  of  personal  gain,  like  theft  or 
robbery  on  land.  In  the  one  instance  the 
acts  committed  inure  to  the  benefit  of  the 
commissioning  power;  in  the  other,  to  the 
benefit  of  the  perpetrators  merely.  Fifield 
V.  Penruylvania  StaU  Ina,  Co.,  86  D.  523. 

Capture  by  a  privateer  in  commission  un* 
der  the  so-called  government  of  Confederate 
States  was  held  not  to  be  piracy,  for  the  rea- 
son that  the  President  of  the  United  States 
recognized  such  government,  and  the  vessel 
as  a  privateer  thereof,  by  exchanging  the 
crew  of  such  vessel,  which  had  been  subaqe- 
quently  captured,  as  prisoners  of  war.     Ih. 

The  capture  of  a  town  is  not  an  unlawful 
act  in  a  military  sense,  but  is  allowable  by 
the  laws  of  war  between  antagonistic  parties 
recognised  as  belligerents.  Witherepoon  v. 
Farmers*  Bank,  87  D.  503. 

The  plea  of  a  belligerent  right  will  not 
justify  the  capture  or  destruction  of  such 
public  property  as  court-houses,  churches, 
and  property  of  literary  institutions,  unless 
used  for  some  military  purpose  by  the  cap- 
tor's enemy.  Chrietian  County  Court  v.  Ban- 
kin,  Bl  D.  505. 

The  confederate  forces  became  the  owners 
of  the  property  captured  by  them  from  the 
United  States,  and  the  sovernment,  being 
tiius  lawfully  deprived  <»  title,  could  only 
acquire  it  again  by  recapture  from  the 
enemy,  or  by  repurchasa.  Cesena  v.  Tknr^ 
I  man,  89  D.  628. 
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The  lawB  of  eiTiliaed  warfuro  entitle  each 
party  in  a  eiTil  war  to  tame  right  of  eaptnre 
or  destmetioa  of  the  enemy's  property;  and 
when  either  the  capture  or  aestmction  of 
property  by  one  of  mch  belllgerenti  is  law- 
fal,  it  u  equally  lawful  by  the  other;  and  if 
nnlawfol  by  one,  it  is  equally  so  by  the  other. 
BellT.  LauimfiatmmiNaskmUeB.  i?.  Co.,  89  D. 
682. 

28.  SeiztiTes.  —  One  who  resided  within 
the  lines  of  the  confederate  army  daring  the 
late  war  might  be  considered  prima  fade  as 
an  enemy  ofthe  United  States,  and  his  prop- 
erty as  enemy's  property,  and  liable  to  seiz- 
nre  as  snch.  Wnere  the  federal  lines  were 
extended  o^er  his  place  of  residence  for  a 
limited  time,  and  the  occn^tion  of  the  lat- 
ter army  was  procarions,  this  does  not  change 
his  status.  Bat  where  the  ocenpancy  of  £e 
federal  troops  is  permanent,  a  resident  within 
their  lines  is  entitled  to  the  protection  of  the 
law,  and  his  property  is  not  subject  to  seii- 
nre,  except  for  such  causes  as  the  law  of  ne- 
cessity in  time  of  war  justifies.  Taylor  ▼• 
JeMna,  88  D.  778. 

The  private  property  of  a  loyal  citizen  It 
not  subjeet  to  seizaro  and  appropriation, 
even  for  public  use,  nor  to  prevent  its  fall- 
ing into  the  hands  of  the  enemy,  unless  there 
existed  an  absolute  necessity  for  doing  so; 
and  when  an  order  is  given  to  take  the  prop- 
erty, the  discretionary  power  given  the  om- 
eer  must  be  sustained  by  the  facts  then 
existing.    lb. 

An  unauthoriied  seizure  of  a  eitisen's 
property  by  the  military  forces,  and  placing 
It  with  other  property  of  the  arm^  without 
marking  it  or  ouierwise  appropriating  it» 
does  not  divest  the  owner's  title.    /&. 

84.  Blockade.  —  A  violation  of  a  block- 
ade is  not  deemed  a  personal  offense  by  the 
law  of  nations.  It  only  affects  the  vessel 
and  cargo;  and  unless  they  are  captured  in 
delielOf  tne  offense  it  purged.  Si^fmanski  ▼. 
Pkuutan,  96  D.  382. 

S6.  OonflscatioiL^Mvate  property  on 
land,  in  times  of  war,  is  exempt  from  con- 
fiscation, even  in  ease  of  absolute  eonquest 
of  the  enemy's  country.  But  exception  b 
made  in  cases  of  property  taken  from 
enemies  in  the  field,  or  m  besieged  towns, 
by  levies  of  military  contribution,  where 
the  property  is  contraband  of  war,  or  is  ne- 
oessary  for  military  supplies  or  purposes. 
BawUm  v.  Nelson,  91  D.  492. 

The  act  of  1862  of  Congress  does  not  ipao 
/ado  work  a  forfeiture  of  property  subject 
to  oonfisoation,  or  of  itself  prohibit  those  en- 
ffEiged  in  rebellion,  or  giving  aid  or  comfort 
thereto^  from  continuing  the  titie  therein; 
but  the  forfeiture  results  from  a  judgment  of 
a  court  in  prooeedings  in  which  the  United 
States  is  a  party,  ana  the  proceeds  of  sale  go 
to  the  government  of  the  United  StatM. 
OaO^rtMr,  MeFarkaid,  91  D.  281. 

The  conveyance  of  laad  by  one  engaged  in 


rebellion  against  the  United  States  is  valid 
as  against  all  persons  except  the  United 
SUtes,  under  the  act  of  1862  of  Congress, 
and  liable  only  to  be  contested  by  tiie  gov- 
ernment under  a  regular  proceeding  to  con- 
fiscate the  land  conveyed,    lb. 

The  confederate  government  and  its  offi- 
oers  are  estopped  from  odling  peaceable 
citizens  of  Kentucky  enemies,  or  treating 
their  property  as  that  of  enemies,  by  the 
fact  that  that  government  claimed  pobtical 
sovereignity  over  the  state,  provided  a  gov* 
ernment  for  her,  and  gave  her  full  represen- 
tation in  its  Congress.  TerriU  v.  Bankm,  98 
D.  500. 

The  federal  act  of  1862  authorizing  the  tak- 
ing of  all  sorts  of  property  in  the  revolting 
states  might  have  authorized  a  retaliatory 
enactment  by  the  oonfederate  government* 
But  in  the  absence  of  such  enactment,  the 
officers  of  the  oonfederate  government  were 
not  authorized  to  order  the  taking  by  force 
of  private  property  of  non-combatant  citi- 
wns.  In  violation  of  the  laws  of  war.    lb. 

Land  was  seized,  conti  seated,  and  add 
under  the  act  of  Congress  of  July,  17,  18ffiS, 
providing  for  the  seizure  and  confiscation  of 
^'the  property  of  rebels."  Held,  that  only 
the  life  estate  was  seized  and  sold,  and  that 
a  state  statute  limiting  the  right  of  action  in 
such  cases  would  not  bar  the  right  of  the 
reversioner  to  recover  possession  of  such  land 
after  the  termination  of  the  life  estate. 
Dewey  V.  McLain,  12  R.  41& 

An  executor  during  the  war  received 
money  beoueathed  to  legatees  residiuff  in 
Indiana,  which  was  afterward  confiscatea  by 
the  oonfederate  government.  Held,  that 
the  confederate  covemment  had  authority 
as  an  exercise  of  belligerent  rights  to  confis- 
cate the  property  as  of  an  alien  enemy,  and 
that  act  released  the  executor  firom  his 


SK>nsibility  therefor.    NewUm  ▼.  AtsAono,  12 
.663. 

One  for  a  valuable  consideration  emlly 
sji^reed  with  another  to  assign  to  lum  a  por- 
tion of  a  deposit  in  a  bank,  and  at  the  sano 
time  drew  and  delivered  to  him  hisefaeok 
therefor.  This  was  before  the  passage  of 
tlie  federal  confiscation  act.  The  payee 
duly  presented  the  check  and  demandea  pay- 
ment, at  the  same  time  informing  the  bank 
of  the  assignment.  The  bank  promised  to 
pay  the  check  on  its  idoDtificaljiion  of  the 
payee.  The  check  being  presented  the  next 
day,  payment  was  refused  on  the  ground 
that  the  entire  deposit  had  meantime  been 
seized  by  the  United  States  government 
under  the  oonfiscation  act.  In  an  action 
against  the  bank  on  the  check, — kdi,  1. 
That  the  assignment  could  be  proved  by  parol; 
2.  That  the  seisnre  was  invalid  as  to  the 
plaintiff;  3.  That  the  confiscation  act  doee 
not  authorize  the  seisnre  of  oorfDrate  prop- 
erty; 4.  That  an  adjudication  of  forfeitnrs 
by  the  distriot  court  was  without  jurisdiction,. 
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proseention  of  aotions  or  mito  for  debt 
against  sonthem  soldiers  who  have  been 
called  into  active  service  hy  the  state  author* 
ities,  while  such  soldiers  are  or  may  be  en« 
gaged  in  the  military  service  of  any  of  the 
southern  states,  is  constitutionaL  8kUe  y« 
McOinty,  93  D.  264. 

^  The  ordinance  of  the  Mississippi  conven* 
tion  of  1861  to  raise  means  for  defense  of  the 
state,  and  the  tax  levied  in  consequenoe 
thereof,  were  rendered  void  by  the  ordi« 
nance  of  the  oonventiou  of  1S65,  which  de- 
clared the  fundamental  act  of  the  convention 
of  1861  to  be  null  and  void,  and  the  state 
can  assert  no  rights  founded  on  and  proceed* 
infc  from  those  acts.     lb. 

The  act  of  the  rebel  legislature  of  Alabama 
is  invalid,  because  such  legislature  consti* 
tttted  one  of  the  departments  of  a  state  gov- 
ernment established  in  hostility  to  the 
constitution  of  the  United  States,  and  cannot 
be  regarded,  therefore,  in  the  courts  of  the 
United  States  as  a  lawful  legislature,  or  its 
acts  as  lawful  acts.  Bay  y.  Thonvprnm^  94  IX 
696. 

Ths  aat  of  the  rebel  legislature  of  Ala- 
bama, the  tendency  or  purpose  of  which  is 
to  force  the  circulation  of  confederate  cur* 
rency,  is  illegal,  unconstitutional,  and  wholly 
without  force  as  a  Law,  as  it  aided  the  prose- 
cution of  the  war  of  rebellion  against  the 
United  States  government,     lb. 

The  act  of  December  9,  1862,  authorizing 

Sardians,  etc,  to  make  loans  to  the  Con- 
lerate  States,  and  to  purchase  and  receive 
in  payment  of  debts  confedersrte  ourrenoy,  is 
wholly  void  as  being  in  aid  of  rebellion 
against  the  United  States,  and  money  so 
loaned  or  reoeived  by  them  will  not  be 
credited  to  them  upon  a  settlement  of  their 
accounts,     HaU  v.  Hall,  94  D.  703. 

Many  acts  of  a  legislature  are  not  compul- 
sory commands,  except  to  the  courts  which 
are  charged  with  their  enforcement.  They 
are  only  enabling  acts;  mere  permissions 
under  whose  authority  a  person  may  act  or 
refrain  from  acting.  If  he  voluntarily  acts 
under  them,  and  they  turn  out  t*  be  uncon- 
stitutional or  invalid,  they  afford  no  protec- 
tion for  his  acts.     /&. 

The  exception  in  the  Texas  stay  laws,  as 
to  demands  against  "alien  enemies'*  and 
'*  persons  who  abandon  the  country,'*  were 
intended  to  apply  to  citizens  of  the  loyal 
states  in  the  Union,  and  to  citizens  of  Texas 
who  were  compelled  to  abandon  their  homes 
on  account  of  their  fidelity  to  the  national 
government,  and  showed  such  laws  to  be  in 
aid  of  the  rebellion,  and  therefore  null  and 
void.     Sequettration  Comm,  98  D.  494. 

State  ffovernments  did  not  cease  to  exist 
during  mvil  war,  in  the  states  engaged  in  the 
rebellion,  and  their  legislation  in  the  exercise 
of  such  powers  as  appertained  to  them  under 
the  United  States  constitution  was  valid| 
but  all  acts  of  such  governments  as  were  in 


■nd  invatid.     JZMqr  ▼.  PAonw  Bank,  88  B. 
421. 
S6.  Claims  fbr  hones  lost  in  th«  Mr- 

▼ice.  —  The  taking  of  horses  by  the  confed- 
erate forces  from  a  ^vate  citizen  is  excus- 
able, as  a  lawful  exercise  of  a  belli^rent  right, 
If  they  were  taken  for  tiie  public  use  of  the 
army,  nnder  military  authori^,  express  or 
impued,  however  wrongful  in  uust.  Price  v. 
PiMm^r,  89  D.  631. 

The  brand  "U.  8.,**  on  a  horse,  without 
brand  "L  C***  denoting  that  it  has  been  in- 
spected and  condemned  to  be  sold,  is  prima 
/ade  evidence  that  the  horse  once  belon^^ 
to  the  United  States,  and  requires  rebutting 
evidence  to  show  that  it  has  since  passed  to 
some  other  owner.  Cessna  v.  Thurmant  89 
D.  628. 

Possession  by  the  confederate  forces  of  a 
horse  branded  **  U.  8."  raises  a  presumption 
that  it  had  been  captured  by  them,  which  is 
strengthened,  instead  of  weakened,  by  the 
absence  of  the  brand  "L  C,"  denoting  that 
tlM  horse  had  been  inspected  and  condemned 
to  be  sold  bv  the  United  SUtes.     lb. 

Where  a  horse,  the  property  of  defendant, 
s  mm-comhatant  during  late  war,  was  taken 
by  a  military  force  into  an  adjoining  county, 
branded,  and  abandoned  upon  plainti£rs 
premises,  who  claimed  and  used  him  as  his 
own  nntQ  defendant  afterwards,  unknown  to 
plaintiff  recovered  possession  of  him,  —  in 
order  to  recover  him  plaintiff  must  show  that 
at  the  time  of  his  capture  he  belonged  to  that 
tlass  of  property  liable  to  seizure  by  the  gen- 
■ral  laws  of  war,  or  of  ths  United  States,  or 
Ihe  orders  of  the  war  department*  Hauiina 
w.  Nelwn,  91  D.  492. 

87.  Validity  of  statutes  passed  by 
Insurgent  stales.  —  The  existence  of  the 
state  of  Alabama  as  a  member  of  the  federal 
anion  was  not  destroyed  by  the  passage  of 
llie  ordinance  ol  secession.  Wataon  v.  Sione, 
•1  D.  484. 

The  government  of  the  state  of  Alabama 
daring  the  war  and  while  under  the  control  of 
the  confederacy  was  de/aeUK  There  was  an 
exercise  of  every  function  of  government, 
and  it  was  actual  in  ths  complete  exercise  of 
all  its  powers.    lb. 

The  legislative  acts  ol  the  state  of  Alabama 
while  that  state  was  a  member  of  the  con- 
federacy were  binding  upon  its  citizens,  and 
will  protect  thoee  who  acted  in  conformity 
to  them;  and  snch  acts  will  be  enforced  by 
the  United  States  after  the  restoration  of  its 
authority,  although  they  were  repugnant  to 
the  policy  of  its  laws.    lb. 

The  legislative  acts  of  a  <fe  facto  govern- 
ment are  valid,  so  far  as  they  are  executed 
or  have  had  operation,  even  thonsh  its 
wrongful  existence  be  afterwards  decided  or 
ascertained.  All  executed  acts  of  a  de  /ado 
government  stand  on  as  firm  a  basis  as  if 
done  by  a  demure  government,    ib. 

The    Mississippi  statute  prohibiting  the 
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bostOitj  to  tlie  United  States,  or  in  diire* 
card  or  in  eoidliot  with  its  oonttitiitiflii»  or 
intended  direotlv  or  indirectly  to  aid  the  re- 
b^on,  were  absolnte  nnllitiet,  and  tiiej 
eannot  be  invoked  in  rapport  of  anj  righto 
er  for  the  protection  of  any  persona  aoting 
under  tiienu    Ih, 

An  inferior  eonrt  was  estoblished  by  an 
not  of  the  legislatnre  of  an  insnrgent  state 
during  the  reSsllion;  after  the  rappression  of 
the  rebellion  a  judge  was  elected  for  six 
and  his  election  was  ratified  by  the 
itnre.  The  legislature  afterwaro,  and 
the  expiration  of  the  six  youn>  ^hol- 
ished  the  court  Held^  that  the  act  was 
never  a  valid  law;  that  the  legislature  had 
the  constitutional  right  to  abolish  the  court; 
and  that  thereafter  the  judge  had  no  claim 
to  the  saUury.  Perkini  v.  Corbim,  6  R. 
098. 

88.  Proviflioiial  or  tsmponury  (;oir- 
•minents. — The  order  of  the  military 
governor  of  Louisiana^  made  while  the  eity 
of  New  Orleans  was  under  the  dominion  and 
eontrol  of  ^e  federal  military  authorities, 
and  requiring  the  judges  of  other  eourto  of 
the  parish  of  Orleans  to  hold  the  sessions  of 
the  fourth  and  fifth  district  courts,  and  to  ter- 
minato  pending  cases,  |pve  rach  judges  full 
authority  to  exercise  m  those  oourts  the 
functions  of  the  judges  thereof*  Lar^ear  v. 
ifcefjer,  89  D.  658. 

The  United  States  could  not  make  a  con- 
quest of  its  own  territory  during  the  dvil 
war,  ner  by  the  triumph  of  arms  gain  any 
higher  righto  <rrer  the  soil  and  inhabitanto 
of  the  revolted  district  than  it  enjoyed  be- 
fore the  war.  The  general  Uws,|>rcfrJoei|;for0^ 
would  extend  over  the  revolted  territory, 
when  the  rebellion  was  suppressed  and  the 
inhabitanto  coerced  into  obedienoe.  Mtil- 
UdM  V.  Fogg,  91  D.  ,299. 

A  revolted  territory  actoally  occupied  by 
a  military  power  of  the  United  States  was 
■ubjeoi  to  the  laws  of  belligerent  occupation, 

Cnding  the  civil  war;  and  Ito  authority 
ing  ee  jteeesritote,  naramount,  it  might  ras- 
pend  the  municipal  laws  of  the  territory,  or 
permit  them  to  remain  in  force.    lb. 

The  temporary  sovemment  and  laws  for 
a  territory  seiaed  and  occupied  by  the 
United  States  in  time  of  war  may  be  estab- 
lished by  the  President,  in  the  exercise  of 
his  constitutional  power  as  oommander-ln- 
ohief  of  the  armv  and  navy,  snd  by  the  mili« 
tary  officers  under  his  authority.     Ih, 

A  temporary  government  established  by 
military  authority  of  the  United  States  in 
time  of  war,  over  territory  seiied  and  occu- 
pied, had  power  to  levy  and  ooUect  taxes 
pending  the  militarv  occupation.     Ih. 

Taxes  assessed,  jloffrante  belh,  for  munici- 
pal purposes  by  municipal  authorities,  who 
neld  their  offices  b^  virtoe  of  the  militarjr 

ewer  of   the   United   States   over   tern- 
ry  seiaed  and  ooonpied,  may  be  collected 
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after  the  belligerent  occupation  has  ceased. 
76. 

The  **  provisional  ffovemment  of  Ken* 
tacky,**  attempted  to  oe  established  during 
the  civil  war,  was  never  in  any  sense  a  de/aeio 

fovemment,  never  having  been  recocnixed 
y  the  political  department  of  tiie  United 
States  nor  of 'the  state  of  Kentocky  as  such; 
and  where  the  political  departmenU  refuse 
or  fail  to  recognise  a  government  de  fautU^ 
the  judiciary  never  does.  Simpaon  v.  Lover- 
fi»,  96  D.  252. 

The  commander  of  the  military  forces  of 
the  United  States  had  power,  during  the 
civil  war,  to  establish,  in  any  district  m  the 
insurrectionary  states  held  in  firm  poesession 
by  foroe  of  arms,  and  during  rach  belligerent 
occupation,  such  temporary  government  as 
he  might  deem  proper,  and  to  appoint  and 
control  the  necessary  officers  and  ag^nta, 
and  to  prescribe  the  modes  in  which  audi 
govemmento  should  be  administered.  O^- 
ferman  v.  Porter,  98  D.  459. 

The  right  to  establish  a  government  is  not 
de^ndent  upon  the  right  of  conquest^  but  ia 
incident  to  the  mere  right  of  belligerent  oo* 
cnpation.  A  nation  cannot  cooquer  ito  own 
territory,  but  it  may  subdue  and  occupy 
such  portions  of  it  as  are  in  insurrection; 
and  the  right  to  govern  for  the  time  being  ia 
necessarily  embraced  in  the  right  of  rabju* 
gation  and  occupation.     Ih, 

The  riffht  of  a  military  occupant  to  govern 
implies  the  right  to  detennine  in  what  man* 
ner  and  through  what  agencies  such  govern* 
ment  is  to  m  conducted.  The  municipal 
laws  of  the  place  may  be  left  in  operation,  or 
they  may  be  raspended,  and  other  laws  put 
in  force.  The  administration  of  justice  may 
be  left  in  the  bands  of  the  ordinary  officerr 
of  the  law,  or  these  may  be  raspended  and 
others  appointed  in  their  place.  Civil  righto 
and  oivu  remedies  may  be  suspended,  and 
military  laws  and  military  eourto  and  pro- 
ceedings may  be  snbstitoted  for  them;  or 
new  tribunals  may  be  eatablished,  and  new 
legal  remedies  and  civil  proceedings  may  be 
introduced.     Ih, 

A  conqueror  exercises  for  the  time  being 
powers  of  a  de  facto  government;  and  the 
jurisdiction  and  authority  poasessed  and  ex* 
eroised  by  the  tribunals  created  by  him  must 
depend  upon  his  discretion;  and  in  this  re- 

rt  the  act  of  every  military  commander  is 
ict  of  the  commander-in-chief  until  dis* 
approved  or  annulled,  and  is  of  necessity  to 
be  obeyed  ae  rach.     lb, 

80.  Bffect  of  the  wsr  on  commercial 
interoouree.— War  will  operate  to  render 
void  commercial  contracto  entered  into  dur- 
ing ito  pendency,  between  citiaens  of  one  of 
the  belugerento  with  those  of  the  other  bel- 
ligerent; will  raspend  the  dvil  remedy  upon 
existing  contracto  between  similar  parties, 
and  will  dissolve  pre-existing  contracto  of 
continuing  performance,   such  as  those  Of 
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pftrtnenhip  and  ininnuioe.   LeaAen  ▼.  Com- 
Merdal  /m.  Cbi,  92  D.  483. 

Th0  ral«t  eonoeming  the  elfeoi  of  war 
Qpon  oontraete  between  belligerenti  will 
apply  ae  well  to  a  ciTil  war  as  to  an  inter- 
naticmal  war,  when  the  former  has  been 
aothoritatiyeW  reoogniaed  by  the  domeetio 
government,  for  in  aneh  oaae  it  becomes,  as 
to  its  legptl  incidents  and  ecmseqaenoes,  quasi 
intemationaL  Bat  nntil  so  recognised,  it 
is  a  mere  insnrreotion,  and  will  not  affect 
eommeroial   tnteroonrae   and    iranaactiona. 

Contracts  and  other  acts  of  eommeroial 
faiteroonrae  between  belligerents  were  not 
made  iUeipal  l^  the  civil  war  in  the  United 
States  nntil  after  the  proclamation  of  the 
President  of  August  lo,  1861,  issued  under 
authority  of  the  act  of  Congress  of  July  13, 
1861,  providing  that  the  President  might  is* 
■ne  a  proclamation  interdicting  all  commer* 
dal  intercourse  between  the  citixens  of  the 
then  and  thereby  recognised  belligerent 
states.    lb. 

Bvery  person  within  the  military  lines  of 
the  United  States  during  the  late  eivil  war 
was  belligerent  with  reference  to  person  re- 
aiding  within  the  confederate  lines,  and  a 
oontract  entered  into  between  such  belliger- 
•nta  was  absolutely  null  and  void.  Henn«n 
T.  CfUman,  96  D.  896. 

The  acts  of  Congress  and  the  proclama- 
tions of  the  president  prohibiting  commer- 
cial intercourse  during  the  civil  war,  with 
inanrreotionary  states  did  not  affect  agree- 
ments made  in  those  states  between  persons 
being  there,  whatever  might  be  their  citixen- 
ship^  for  the  leasing  of  real  estate  therein, 
the  payment  of  rent  there  out  of  the  pro- 
ducts of  the  land,  or  the  delivery  of  and 
Eyment  for  personal  property  already  upon 
s  demised  premises,  to  be  used  thereon. 
Kenhaw  v.  Kebey,  97  D.  124;  1  R.  142. 

The  subsequent  unlawful  forwarding  of 
cotton  raised  on  the  land  by  the  defenduit's 
son  does  not  affect  the  validity  of  the  agree- 
ments contained  in  the  lease.  Kershaw  v. 
KdKf,  1  R.  142. 

All  contracts  entered  into  between  citizens 
of  the  United  States  and  citiaens  of  the  Con- 
federate States  during  the  late  civil  war  were 
illegal  and  void,  unless  licensed  or  permit- 
ted by  the  President  of  the  United  States, 
not  only  because  all  intercourse  between 
citizens  of  the  different  belligerents  was  for- 
bidden bv  the  act  of  Congress  of  the  United 
States  of  July  13,  1861,  and  the  proclama- 
tion of  tiie  President  in  pursuance  thereof, 
iMit  also  because  the  principle  of  interna- 
tional law  forbidding  all  intercourse  between 
the  citiaens  of  independent  nations  during 
the  existence  of  war  was  applicable  to  the 
war  between  the  United  States  and  the  Con- 
federate SUtea.  Mkm  ▼.  ArmMirwig,  97  D. 
472. 
The  demand  of  payment  of  a  check  made 
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by  a  resident  of  Vicksbnrg  upon  a  bank  in 
New  Orleans  while  commercial  intercourse 
between  Vicksburg  and  New  Orleans  was 
prohibited  by  wocUmation  of  the  President^ 
was  illegal.  BUlgerry  v.  Brancht  100  D. 
679. 

The  late  rebellion  was  war,  and  dtiaens  on 
opposite  sides  were  alien  enemies,  and  their 
relations,  under  the  constitution,  were  sus- 
pended and  superseded  for  the  time  by  new 
relations  under  the  laws  of  war.    Ih, 

International  law  applied  to  contracts 
and  transactions  between  residents  within 
the  limits  of  the  confederacy  and  residents 
in  territory  under  federal  authority.     Fb, 

A  oontract  was  made,  the  consideration  of 
which  arose  from  the  foUowine  transactiont 
H.,  of  Kentucky,  drew  and  delivered  to  C, 
of  the  same  state,  an  order  addressed  to  £., 
of  Texas,  requesting  him  to  pay  money  in 
his  hands  to  T.,  also  of  Texas.  The  order 
was  transmitted  through  the  lines,  and  exe- 
cuted. Held,  that  this  transaction  was  not 
a  violation  of  the  proclamation  of  the  Presi* 
dent  of  the  United  States  of  Augnst  16, 
1861,  prohibiting  all  oommercial  intercourse 
between  the  loyal  and  rebellions  states, 
Kentucky  being  loyal  and  Texas  disloyal, 
and  that  the  contract  supported  by  this 
transaction  was  valid.  Haggard  t,* Conl^ 
wnghi,  3  R.  297. 

The  relation  of  attorney  and  client  be- 
tween a  resident  of  the  North  and  a  resident 
of  the  South  was  terminated  by  the  late  war. 
BladtweU  v.  WiUard,  6  R.  749. 

80.  on  commercW.  paper.  —  A 

note  given  for  the  rent  of  a  hospital  build- 
ing during  the  late  rebellion  was  no^  void, 
where  the  circumstances  were  such  that  the 
furnishing  of  a  building  for  hospital  pur- 
poses was  immediately  required  by  the  dic- 
tates of  common  humanity,  for  the  diseased 
and  wounded  belligerents.  Any  citizen  might 
lawfully  provide  it,  under  such  circum- 
stances, and  a  note  given  for  its  rent  would 
not  be  an  act  in  aid  of  rebellion.  The  ex- 
istence of  such  circumstances  was  a  question 
of  fact  for  the  jury.  FoUrell  v.  Oerrnan,  98 
D.  442. 

While  neither  a  soldier  nor  citizen  can 
lawfully  ^ive  aid  or  comfort  to  a  rebel  eoldier 
actuallv  m  arms,  and  while  contracts  givins 
aid  and  comfort  to  rebellion  are  illegal  and 
void,  the  moment  tJiat  such  rebel  soldier  is 
hom  de  combat,  the  situation  is  changed,  and 
his  life  may  be  preserved,  and  his  sufferings 
relieved,  though  the  effect  is  to  preserve  a 
soldier  to  the  enemy,  and  thus  indirectly  aid 
the  rebellion.    7%. 

A  check  drawn  and  indorsed  in  Virginia, 
during  the  late  civil  war,  upon  a  bank  in 
New  Orleans,  while  New  Orleans  was  under 
the  permanent  possession  and  oontrol  of  the 
federal  forces,  is  void,  and  the  contract  of 
indorsement  is  void,  though  all  the  parties, 
except  the  New  Orleans  bank,  were  reai* 
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deotB  and  dtbens  of  the  Confederate  Stetee. 
BWoerry  v.  Brame^  100  D.  679. 

Tbe  defendant,  in  an  action  on  a  promis- 
•ory  note,  alleged  that  the  note  was  given 
for  slayee  taken  by  the  plaintiff  from  Mia- 
eonri  to  Arkansas,  after  the  proclamation 
declaring  that  state  in  insurrection.  Held^ 
that  the  transaction  was  in  Tiolation  of  law, 
and  that  the  note  oonld  not  therefore  be  col- 
leoted.     Carwon  t.  Hunier,  2  R.  529. 

The  defendants,  at  the  breaking  ont  of  the 
rebellion  of  1861,  were  eopartners  doing 
business  at  Savannah,  Georgia^  where  one 
of  them,  named  Wheaton,  resided.  Two  of 
the  defendants  did  business  as  copartners  in 
New  Yoric,  where  they  resided.  On  the 
23d  of  August,  1861,  the  plaintiff's  s^ent 
purchased  of  the  Savannah  firm  a  bill  of  ex- 
change. It  was  drawn  by  Wheaton  in  the 
name  of  his  firm  on  the  New  York  firm  of 
defendants.  By  an  act  of  Congress  passed 
Jnly  13,  1861,  tbe  President  was  authorised 
to  declare  certain  districts  in  insurrection, 
and  that  thereupon  all  commercial  inter- 
course should  cease  and  become  unlawfuL 
On  the  16th  of  Ausust,  1861,  the  President, 
by  proclamation,  aeclared  the  district  in 
which  Savannah  is  situated  in  a  state  of  in- 
surrection. Held,  that  the  drawing  of  the 
bill  of  exchange  was  illegal  and  void,  and 
within  the  ruM  prohibitixig  contracts  with 
the  enemy  durins  war,  and  no  action  could 
lie  against  any  of  the  parties  to  It.  Wooda 
w.  Wilder,  3  R.  684. 

The  copartnership  between  Wheaton  and 
the  other  defendants  was  dissolved  by  the 
war,  and  the  defendants  were  not  bound 
by  the  oontnot  of  Wheaton  made  after  such 
dissolution,    /ft. 

Defendants  were  copartners,  doing  busi- 
ness both  in  Savannah  and  New  York. 
Held,  that  a  bill  of  exchange,  drawn  dnring 
tlie  war  by  the  firm  in  Savannah  on  the 
firm  in  New  York,  was  void.     Rk 

A  note  ^ven  since  the  war  to  the  mayor 
and  oounctl  of  Savannah,  for  a  tax  assessed 
bv  the  city  authorities  during  the  existence 
of  the  confederate  government,  but  not  col- 
lected, is  void  for  want  of  consideration. 
O'Byrne  v.  Ma^or,  6  R.  532. 

A  note  given  for  such  tax,  and  for  ground- 
rent  due  vie  city,  by  contract  made  prior  to 
the  war,  is  void  as  to  the  tax,  but  good  as  to 
the  rent.  The  consideration  is  clearly  sev- 
erable, as  the  record  shows  precisely  how 
much  of  it  was  for  tax,  and  now  much  for 
rent.    lb. 

Action  on  a  promissory  note.  Plea,  that 
when  the  note  was  made,  plaintiff  was  a  citi- 
Mu  of  Minnesota,  and  defendant  a  citiaen  of 
Arkansas,  aiding  the  rebellion,  and  public 
enemies  of  the  u  nited  States.  Held,  that 
the  plea  waa  food.  Biee  v.  Shook,  11  R. 
783. 

Where  an  agent  of  the  war  department  of 
tto  aonfederate  government  issned  the  fol- 


lowing instrument:  *' Confederate  States 
Depositary,  Willmington,  pay  Meesrs. 
Coolie  ft  Co.,  or  order,  twen^  thousand 
dollars,"  which  was  indorsed  by  the  payees 
to  the  defendant^  who  indorsed  it  to  another 
person,  by  whom  it  was  indorsed  to  the 

SlaintiiS^ — held,  that  the  instrument  was 
legal;  that  such  illegality  was  apparent 
upon  its  faoe^  and  extended  to  all  the  in- 
dorsements.   Cronly  v.  HaU,  12  R.  597. 

An  agent  of  the  confederate  government 
drew  a  negotiable  order  on  the  war  depart- 
ment, and  it  was  indorsed  to  plaintiff  for 
value.     HM,  illegaL    Uk 

81.  on  running  of  interest.  — 

Interest  continues  to  run  in  time  of  civil 
war  on  debts  due  from  a  eitiien  of  one  bel- 
ligerent to  a  citizen  of  the  other.  Spemoer  r. 
Brovfer,  5  R.  254. 

On  the  14th  of  August,  I860,  the  plaintiff 
loaned  the  defendant,  a  citizen  of  Minnesota, 
the  sum  of  seventeen  thousand  dollars,  upon 
a  bond  and  mortgage  on  lands  in  that  state, 
conditioned  for  the  payment  of  the  principal 
in  five  years,  with  interest  payable  semi- 
annually. The  plaintiff  was  at  the  time  a 
resident  of  North  Carolina,  and  so  oontinned 
to  the  date  of  the  action,  and  not  there  nor 
elsewhere  engu;ed  in  the  service  of  the 
United  States,  but  during  the  whole  period 
he  had  an  agent  in  the  state  of  Minnesota. 
In  an  action  brought  to  foreclose  the  mort- 
gage,—  held,  that  the  plaintiff  was  entitied 
to  recover  the  interest  accruing  on  the  bond 
during  the  rebellion  and  before  matority. 
Laah  V.  Lambert,  2  R.  142. 

8S.    on  tmuKten  of  title  to 

land.  —  A  mortm[a  executed  during  the 
continuance  of  a  avu  war,  by  a  citiaen  of  one 
ef  the  Confederate  States  to  a  citizen  of  one 
of  the  Union  states,  was  illegal  and  void. 
HyaU  V.  Jamee,  92  D.  506. 

A  deed  of  lands  in  Iowa,  executed  in  1863^ 
by  a  citizen  of  Virginia  to  a  citizen  in  Ohio^ 
is  void.     HOI  V.  Baker,  7  R.  193. 

On  vacating  a  sale  of  lands  of  a  testator, 
made  under  order  and  decree  of  the  so-called 
court  of  probate  of  the  late  confederate  gov- 
ernment of  Alabama,  if  such  sale  has  been 
made  for  confederate  treasury  notes  of  the 
so-called  "  Confederate  States  of  America," 
the  purchaser  should  be  charged  with  the 
value  of  the  use  and  occupation  of  the  land 
during  his  possession,  and  allowed  credit  foi 
the  value  of  confederate  treasury  notes  at 
the  date  of  the  purchase,  if  the  sale  was  fov 
cash,  and  if  said  notes  were  of  benefit  to  the 
testator's  estate  or  his  heirs,  and  for  the 
value  of  all  necessary  repsirs  and  improve* 
menti  by  him  made  on  said  laud.  Jioe^iff 
V.  Tutm,  6  R.  710. 

88.  on  legal  proceedinga.  —  The 

right  of  citizens  to  prosecute  and  defend  ac- 
tions, and  other  judicial  proceedings,  eannot 
be  abrogated  or  even  suspended;  ttos  right 
being  guaranteed  both  by  seotieii  Sef  the 
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IfiiiiieMta  bin  of  right!,  and  bv  leetioQ  S  of 
utiele  4  of  the  oonstitatioii  of  tho  United 
States.    DavU  r.  Pierm,  82  D.  05. 

The  aet  eospending  the  prhrilege  of  proee- 
enting  and  defending  aotieoa  and  Judicial 
prooeedingiy  as  to  penons  aiding  the  rebel- 
lion against  the  United  States,  u  nnoonsti- 
tatioiud  and  roid.    lb. 

The  act  of  1861  stajring  eivil  prooeas 
against  any  person  in  the  service  of  the  state 
or  the  United  States  for  the  term  of  sach 
service,  and  thirty  days  thereafter,  is  con- 
stitational,  the  sta^  bnng  for  a  definite  and 
not  nnreasiDnable  time,  oonsidering  the  exi- 
gencies of  the  government  at  the  time  when 
It  was  passed,  and  the  fact  that  the  statute 
of  limitations  in  favor  of  the  soldier  was  by 
the  act  snspended  daring  his  ezemptioin  from 
process.    BreUetUmek  v.  Buah,  84  D.  442. 

The  act  of  1861  gives  but  one  stay,  to  be 
computed  from  time  of  original  muster,  and 
a*re-enlistment  would  not  renew  it.     lb. 

Levari/aekutur  mortcage  is  process  within 
the  meaning  of  the  stoy  law  of  April  18, 1861. 
Ib» 

The  legislatare  may  superadd  a  legal  sta^ 
to  a  prior  one  voluntarily  given  by  the  credi- 
tor.     lb. 

The  Kentuoky  amnesty  act  of  February 
28,  1867,  is  uncoDstitational  in  so  far  as  it 
affects  or  was  intended  to  effect  civil  remo- 
ves for  private  wrongs.  TerriU  v.  BanUn, 
92  D.  500. 

War  does  not  have  the  effect  of  prevent- 
ing a  oitisen  of  a  state  from  enforcing  its 
laws  in  the  courts  of  the  state,  so  as  to  sub- 
ject a  non-resident  enemy's  reel  estate,  situ- 
ated in  the  state,  to  the  payment  of  a  debt 
contracted  before  the  war  began,  and  secured 
by  a  mortgage  on  the  property  iteelf,  eze* 
Cttted  and  recorded  here,  whilst  the  debtor 
bnneelf  was  a  resident  of  the  state.  Dorsqf 
w.  Doneff^  96  D.  633. 

War  has  no  effect  upon  a  purchaser's  title, 
iHiere  defendant,  absent  in  enemy's  country, 
is  served  by  pubUeaticm.  The  law  as  to  pro- 
eeediiig  against  a  non-resident  by  order  of 
publication  applies  to  all  non-residents, 
iHiether  alien  enemies  or  not.  All  that  is 
required  is  strict  compliance  with  the  statute. 
Imocssibility  of  receiving  and  complying 
wita  the  notice  makes  no  difference.  So  a 
Botiee  by  publication  to  defendant,  while 
absent  in  the  confederate  lines,  was  held 
effeotnal  to  bind  him;  that  a  sale  of  mort- 
gaged property  after  such  notice  was  valid; 
and  that  neither  war  nor  residence  in  the 
enemy's  territory  could  be  set  uj)  to  avoid 
the  proceedings,  and  defeat  the  title  of  the 
punmaaer  acquired  thereunder.     lb. 

A  person  who  by  his  own  voluntary  act 
aasnmed  the  attitude  of  an  alien  enemy  to 
the  state  of  Maryland,  and  to  the  govern- 
m«nt  of  the  United  States,  went  from  Mary- 
land to  Viroinia  during  the  late  civil  war, 
allied  himseB  with  the  Southern  cause,  and 


joined  the  oonfederate  army,  cannot  c: 
exemption  from  process  of  attachment  in  be- 
half of  antecedent  creditors  against  his  prop- 
erty remaining  in  Maryland,  on  the  ground 
that  he  was  an  alien  enemy,  and  that  ''all 
legal  remedies  were  suspended  during  ^e 
period  of  hostilities."  JJoraey  v.  Kyle^  96  D. 
617. 

A  compulsory  pavment  of  a  debt  to  a  re« 
esiver  of  the  Confeoerate  States,  under  pro- 
cess of  garnishment  and  a  decree  of  tiie 
district  ooart  of  the  Oonfederate  States  of 
America,  b  no  bar  to  the  recovery  of  the 
debt.    StquwtraHon  Cases,  98  D.  494. 

Where  a  oitisen  and  resident  of  New  York 
had  a  suit  pending  in  North  Carolina  previ- 
ous to  the  late  war,  and  daring  the  war  his 
debtor  there  paid  up  his  indebtedness  to  the 
attorney  or  agent  of  such  non-resident,  — 
held,  that  such  action  was  void,  and  tnat  the 
relation  of  attorney  and  client  was  terminated 
by  the  war.     Blackwellv.  WUlard,  6  K.  149. 

Any  securities  held  by  a  citizen  and  resi- 
dent of  New  York  previous  to  the  late  war, 
upon  persons  resident  in  North  Carolina, 
could  not  be  extinguished  durante  beUi^ 
either  through  the  agency  of  the  courts 
there,  or  throush  the  former  agents  and 
attorneys  of  such  non-resident.     76. 

Therefore,  where  a  debtor  to  a  oitisen  or 
resident  of  New  York  paid  off  said  claim  to 
a  derk  and  master  in  such  state  in  confed- 
erate currency,  before  such  currency  had 
depreciated  to  any  extent,  such  payment  is 
a  nullity.    lb. 

The  service  of  a  summons  issued  from  a 
confederate  court  during  the  rebellion  is  not 
binding  upon  the  party  to  appear,  and  a 
judgment  entered  thereon  is  void.  Thanup' 
mm  V.  Mankm^  7  R.  628. 

An  action  was  commenced  before  the  war, 
in  Arkansas,  aaainst  a  citizen  of  Ohio,  who 
appeared  by  a  duly  authorized  attorney  and 
filed  his  plea.  After  the  state  had  seoeded, 
the  action  was  tried,  the  same  attorney  de- 
fending, and  judgment  was  rendered  for  the 
plaintiit  In  an  action  in  Ohio  on  the  judg- 
ment,—  held,  that  the  Arkansas  court  was 
without  jurisdiction,  and  that  the  attorney 
could  not  confer  jurisdiction  by  oonsent. 
PennywU  v.  Foote,  22  R.  340. 

34.  to  auflpend  running  of  stat- 

uto  of  limitationa. —  The  statute  of  limita- 
tions was  suspended  in  Alabama  during  the 
period  in  which  the  courts  were  virtually 
closed  by  the  war.  Coleman  v.  Holmes,  4 
R.  121. 

35.  Status  of  the  Confederate  StatoA. 
»-Tlie  status  of  the  Confederate  States,  so 
called,  as  a  government,  discussed,  but  not 
decided.  F^eld  v.  Pennsffhania  Ins,  Co,,  86 
D.  623. 

An  ordinance  of  secession,  by  whi*h  it 
was  sought  to  withdraw  the  state  of  Alabvai^ 
from  the  Union  was  an  absolute  nullity;  tte 
rightful  state  of  Alabama,  the  oonstitution^ 
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•lly  oonstitoied  member  ef  the  Unioi^  wm 
■ever  oak  of  the  Union,  thoogh  ite  ffovem* 
ment  waa  iiupended  by  the  war.  fioA  t« 
i/o^  M  D.  7oa 

The  rebel  state  government  of  Alabam» 
was  nnoonstitntional  and  wholly  void;  the 
general  assembly  of  this  Ulegftl  government 
and  its  laws  partook  of  its  nature^  uid  were 
equally  mvalid,  illegal,  and  void.     IK 

In  no  proper  le£^  sense  eaa  either  ttie 

government  of  the  so-called  Confederate 
tates,  or  of  the  state  of  Alabama,  daring 
the  rebellioo,  be  sailed  *  government  iS 
/odoi.  They  were  rebel  governments,  and 
nothing  more;  they  never  obtained  posaee- 
sioa  of  the  rightful  government  of  the  state 
by  whioh  it  beoame  a  member  of  the  Union; 
they  never  straggled  to  get  possession  of 
each  rightfal  government,  l>ut  rather  to  set 
ap  and  eetabush  a  new,  separate,  distinot^ 
and  hostile  government,  having  nothing  in 
eommon  with  the  legal  govenunentb  CYiii* 
Aolm  ▼.  CMemon,  M  D.  67& 

The  governments  of  the  several  rebellioas 
statee  oonstitated  parts  of  and  coustitated 
the  Confederate  Statee  government  and  par- 
took of  its  nature  and  oharaeter.  As  such  lat- 
ter government  never  in  any  sense  became  a 
government  de  fado^  neither  did  the  govern* 
menti  of  any  of  the  several  rebel  states. 
/A. 

A  government  its  /odob  in  a  proper  legal 
oense,  is  a  govern  meat  that  unlawfully  gets 
possession  and  control  of  the  riffhtful  leoal 

I;ovemmen6,  and  maintaine  itself  there,  by 
oroe  and  arms,  against  the  will  of  the  right- 
fal legel  government  and  olaims  to  eieroise 
thepowera  thereof.    Uk 

The  Confederate  States  of  Amerioa,  and 
the  state  governments  organised  nnder  it,  in 
relation  to  the  United  States  and  its  loyal 
eitisens,  were  not  governments  dejure  or  cfe 
/aeio  as  thoee  terms  are  used  in  the  law  of 
nations.  Oa$aeU  t.  BaekradL  97  D.  436;  2 
R.590. 

The  confederate  ^vernment  was  one  de 
/aeto  as  to  its  own  mtisens.  In  reference  to 
all  mattere  of  internal,  private,  and  domestic 
imj^rt,  not  affected  by  the  laws  and  consti- 
tution of  the  United  States,  and  which  were 
oomnleted  and  consummated,  ^  in  other 
worasb  executed,  —  the  confederate  govern- 
ment and  the  state  governments  under  it 
were  governments  in  fact  for  the  time  being 
for  the  purpoee  of  protecting  the  rights  of 
persons  and  property,  and  as  an  immunity 
to  its  citizens  from  liability  and  punishment 
for  obeying  the  laws  of  suo^  government. 
lb. 

The  courts  will  leave  partiee  in  pari  deUdo 
exactly  as  it  finds  them.  Thus  wheio  par- 
ties who  were  residents  within  and  adher- 
ante  to  the  confederate  government  during 
the  late  civil  war  had  a  controversy  as  to 
their  legal  rights  as  existitag  under  that  gov- 
ernment^ the  courts  of  the  legitimate  gov- 
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emment^  when  reetored,  denied  their  aotiva 
aid  to  either  party,  and  left  them  exnctly  ai 
they  found  them.    Ih, 

'Die  fact  that  the  Confederate  States  were 
a  belligerant  power  did  not  oonstitute  them 
a  government  de  fado^  nor  did  thev  attain 
that  states  because  they  established  a  gov- 
ernment of  their  own  and  exerdsed  jurisdio- 
tion  over  the  country  which  they  embraced. 
Smiih  V.  Stewart,  99  D.  709. 

A  government  de  fado  arlsee  only  where 
the  established  government  has  been  sab* 
verted  by  sncessfid  rebellion,  and  the  new 
government  exercises  undisputed  sway  for 
the  time  over  the  whole  country,  or  where 
the  people  of  any  portion  of  a  country  sub- 
ject to  the  same  government  throw  off 
their  idlegianoe  to  that  government  and  ee- 
tablish  one  of  their  own,  and  show,  not  only 
that  they  have  established  it^  bat  their 
ability  to  maintain  it.     76. 

The  government  of  the  Confederate  Statee 
did  not  attain  the  stotos  of  a  government  (fs 
Tteo.  The  authority  act  up  by  them  was  il- 
leffsl  and  void,    lb. 

The  plain  tifl^  in  payment  of  a  tax  levied  by 
the  state  on  his  cotton,  in  1866,  tendered  to 
the  sheriff  a  "  cotton  note,**  issued  under  an 
act  of  the  confederate  legislature  of  1861, 
and  made  receivable  in  payment  of  all  pree- 
ent  or  future  taxes.  The  sheriff  refusing  to 
receive  the  note,  plaintiff  brought  suit  for  an 
injunction  to  restrain  the  sale  and  compel 
acceptance.  Hdd,  that  the  Confederate 
Statee  government  being  neither  a  de  Jure 
nor  de/aeio  government,  its  acts  were  not 
binding  on  a  succeeding  lawful  government; 
and  that  the  notes  in  queetion,  being  issued 
in  aid  of  the  rebellion,  were  void,  and  there- 
fore not  rooeivable.  Thomas  v.  Taylor,  S 
R.62fi. 

The  eoarti  of  LoulBiana  having  declared 
all  contracts  the  consideratioa  of  wfaioii 
was  confederate  money  illegal  and  void,  the 
courts  of  Mississippi  will  not  enforce  a  note 
given  in  Louisiana  for  a  loan  of  such  money. 
/m^  v.  LcMand,  2  R.  606;  97  D.  475. 

A  promise  to  pay  a  note  in  confederate 
bonds  or  in  Tennessee  money  will  be  en- 
forced as  to  the  latter,  it  being  valid.  Ham' 
auer  v.  Orap,  99  D.  226. 

86.  Xteeonntruction acts.— The roees- 
struction  laws  of  Congress  permit  the  state 
governments  to  continue,  and  their  laws,  eo 
far  as  constitutional,  to  be  admmistersd.  Se» 
^MCiiratiom  Ca§e$^  98  I>.  494. 
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[InelHdei  the  rights,  dstiei,  end  llebllitlet  of 
penoQs  whose  busineas  It  U  to  keep  goods  on 
storage  for  compeosetlon.] 

Liabilities  of,  geDerally,  see  Bailxxht,  19. 
Carrier,  when  liable  only  as,  see  CABanEBS, 

43,  44;  ExpRiss  CovPAyiis,  5;  Baul- 

KQAD  Companies,  48. 

1.  Hatare  of  the  contract  with.  — 
The  employment  of  a  warehouseman  and  for- 
warcUng  merchant  in  the  usual  course  of  his 
bnsinesB  imports  a  hiring,  and  that  he  is  to 
be  paid.     Graves  r.  SinUli,  80  D.  762, 

A  transaction  is  a  sale,  and  not  a  bailment, 
and  the  risk  of  loss  by  accident  is  upon  the 
warehouseman,  where  he  i;poeive8  wheat» 
and  with  the  depositor's  consent,  or  by  ous- 
tom»  mixes  it  with  that  of  others,  witii  the 
understanding  that  it  is  to  be  at  the  disposal 
of  tiie  warehouBoman,  and  that  when  the  de- 
positor should  present  the  receipts,  the  ware- 
houseman would  either  pay  the  market  price 
Uierefor,  or  redeliver  the  wheat,  or  other 
wheat  equal  in  amount  and  quality.  Chase 
▼.  WaMum,  59  D.  623. 

Where  grain  of  different  owners  becomes 
tntermingled  in  one  common  mass,  according 
to  tiie  usage  of  warehousemen,  and  without 
objection  by  the  owners,  it  becomes  common 
propertjry  owned  by  the  several  narties  in  the 
prGportu)n  in  whidh  each  oontru>uted  to  the 
common  stock,  and  the  several  owners  are 
subject  to  sustain  any  loss  pro  rata  which 
mayoocnr  bydiminution,decay,  or  otherwise. 
Dok  ▼.  OlmtUad,  86  D.  397. 

When  oom  of  different  owners  blended  in 
a  warehouse  falls  short  of  the  amount  put  in, 
and  for  which  warehouse  receipts  are  given, 
the  holders  of  the  receipts  must  share  the  loss 
proportionately.    lb. 

Chie  who  deposits  wheat  for  storage,  know- 
ing that  it  is  to  be  commingled  with  wheat 
owned  by  the  warehouseman,  and  that  the 
latter  is  selling  and  publicly  shipping  from 
the  common  mass,  is  estopped  to  assert  titie 
as  against  an  innocent  purchaser  in  the  usual 
oourse  of  business.  PrtaUm  v.  Witherspoun^ 
68  a.  417. 

9.  Warehouse  receipts.*  — A  ware- 
houseman's receipt  is  a  contract  of  parties  as 
to  the  property  stored,  and  parol  evidence  is 
inadmissime  to  change  or  vary  its  terms. 
jjeoHord  v.  Dunion^  99  D.  568. 

A  warehouseman's  receipt  for  grain  does 
not  clothe  the  holder  with  any  specific  or 
general  lien  on  the  property  of  the  warehouse- 
man, although  that  should  consist  also  of 
grain  put  in  common  bulk  with  that  of  the 
holder  of  the  receipt;  but  such  property  of 
the  warehouseman  remains  subject  to  sale 
and  transfer,  precisely  as  though  such  a  re- 
oeipt  had  not  been  given;  and  the  holder  of 


*  Receipt  of  warehouseman.whether  oonclBitre 
against  him,  see  notSb  100  D.  243-244. 

Warehome  receiptt,  their  transfer  and  negotlar 
blllty,  see  note,  84  D.  782-754. 
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the  reoeipt  has  only  the  obligation  of  the 
warehouseman  for  proper  storage  and  deliv- 
ery of  his  grain,  according  to  the  terms 
thereof,  or  on  default  has  a  right  to  recover 
the  damages  growing  out  of  a  breach  of  the 
contract.    Dole  v.  Oknttead,  85  D.  397. 

The  holder  of  a  receipt  for  grain  in  a 
warehouse  who  has  become  an  owner  in 
common  with  others  by  the  intermingling 
of  the  grain  of  all  in  one  common  mass,  if 
he  has  received  the  full  quantity  called  for 
by  his  receipt  or  a. larger  proportion  than  his 
ratable  share,  would,  m  view  of  a  deficiency, 
be  bound  to  account  for  such  excess  received 
by  him  in  proportion  to  the  loss.     lb, 

A  purchaser  of  pork  in  a  warehouse  who 
takes  warehouse  receipts  therefor,  indorsed 
in  blank  by  his  vendor,  and  then,  to  enable 
the  vendor  to  withdraw  the  pork  from  the 
warehouse  for  the  purpose  of  overhauling 
and  repacking  it,  delivers  the  receipts  back 
to  the  vendor,  who  transfers  them  to  a  bona 
Jide  purchaser,  still  remains  the  owner  of  the 
pork,  and  may  maintain  replevin  for  it 
against  the  warehouseman,  for  there  was  no 
n^ligence  on  his  part»  or  any  departure 
from  the  ordinary  course  of  business;  nor  is 
he  chargeable  with  negligence  because  he 
did  not  surrender  the  origmal  receipts  and 
take  out  new  ones  in  lus  own  name  before 
ddiyering  them  back  to  the  vendor,  since 
this  'would  not  have  guarded  third  persons 
against  the  fraud  of  the  vendor.  Burton  v. 
Curyea,  89  D.  860. 

A  warehousenftm  is  estopped  from  denying 
the  description  of  property  in  the  receipt^  so 
far  as  it  relates  to  matters  which  are  or 
ought  to  be  within  his  knowledge  or  that  of 
his  agents;  but  not  in  respect  to  niatters  not 
open  to  ordinary  inspection,  and  visible,  and 
where  a  local  custom  requires  that  the  kind 
of  property  described  in  the  receipt  must, 
for  the  purpose  of  purchase  and  sale,  either 
have  a  well-known  brand,  or  be  inspected, 
as  a  condition  of  purchase,  and  that  pur- 
chasers rely  on  the  warehouse  receipt  oulv 
for  custody,  and  not  for  quality  or  kind. 
Hale  V.  MHwavkee  Doek  Co,,  99  D.  169. 

8.  and  rights  of  assignees.— 

The  liability  of  a  warehouseman  to  the 
assignee  of  the  original  bulor  of  goods  will 
not  protect  such  ^ods  against  the  creditors 
of  the  bailor  if  his  assignee's  title  has  been 
adjudged  invalid.  Burton  v.  Wiljamon.  4^ 
D.  145. 

The  Iowa  code,  section  949,  authorises  the- 
assignee  of  a  warehouse  receipt,  by  whicU 
the  maker  promises  to  deliver  a  ceriaiu 
quantity  of  com,  to  sue  in  his  own  name* 
subject,  however,  to  any  defense  or  set-ofl^ 
legal  or  equitable^  which  the  maker  had 
against  the  assignor,  before  notice  of  the 
assignment.  MercJianU  etc  Bank  v.  HeuritL 
66  D.  49. 

A  warehouse  receipt  for  a  certain  number 
of  bushels  of  corn,  to  be  delivered  to  the 
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order  of  the  penon  to  whom  the  receipt  is 
giyen,  at  a  certain  placNO,  in  eaoln,  in  good 
order,  free  of  charges,  ridL  of  fire  excepted, 
ie  not  a  n^otiaUe  instrnment  under  the 
IwwM  of  Iowa.     /6. 

The  neeol  the  words  "  to  be  delivered  to  his 
order/'  in  a  warehouse  receipt  for  a  onantity 
of  corn,  do  not  of  themselyes  manifest  any 
intention  on  the  part  of  the  maker  to  render 
it  negotiable.     76. 

A  warehonse  receipt  may  be  transferred 
without  indorsement,  so  as  to  pass  title  to 
the  property,  if  the  owner  makes  the  trans- 
fer with  that  intent,  in  a  case  where  the  re- 
ceipt redtes  that  the  property  therein  men- 
tioned is  "deliverable  to  bearer."  Bice  v. 
Cutler,  84  D.  747. 

A  Wisconsin  statute  of  1860,  providing 
that  warehouse  receipts  may  be  transferred 
by  indorsement,  and  what  effect  they  shall 
have  when  so  transferred,  does  not  operate 
to  prevent  in  all  cases  a  passing  of  title  with- 
out indorsement,  the  language  being  per- 
missive^ and  not  imperative,  and  the  right 
existing  independently  of  statute.  The  ob- 
ject of  the  statute  is  not  to  prevent  the 
owner  of  property  from  passing  the  titie  in 
any  manner  previously  effectual  for  that  pur- 
pose, but  to  protect  those  dealing  with  per- 
sons who  are  intrusted  with  such  evidences 
ef  title  only  as  factors  or  agents.     lb 

The  fact  that  warehouse  receipts  are  taken 
in  discharge  of  prior  indebtedness  will  not 
deprive  the  transferee  of  the  protection  to 
which  he  would  otherwise  be  entitled  as  an 
innocent  purchaser  without  notice  that  his 
Vf>ndor  acquired  title  by  fraud.    lb. 

Warehouse  receipts  are  not  negotiable  so 
«s  to  enable  the  person  holding  them  to 
traniler  a  greater  nght  or  title  to  the  prop- 
erty mentioned  in  them  than  he  has  hhnseff. 
They  stand  in  the  place  of  the  property  itself; 
the  delivery  of  tiie  receipts  has  the  same 
effect  as  tiie  delivery  of  the  property,  no 
greater  and  no  less;  and  a  transfer  of  a  ware- 
house receipt  by  the  person  in  possession  of 
it  gives  no  higher  title  than  would  the 
transfer  of  the  property  1^  Ac  same  person. 
BurUm  v.  Omryeot  89  D.  360. 

In  the  absoice  of  a  statute  provision  a 
warehouse  receipt  is  not  neffotiaDle,  and  an 
assignment  of  it  conveys  no  better  title  tlian 
the  assignor  had.  Solomon  v.  Bushnell,  50  R. 
475.  S.  P.,  Second  NaL  Bank  v.  WalMdae, 
2R.408. 

The  indorsement  and  delivery  of  a  ware- 
house receipt  of  goods  stored  transfers  the 
ownership  of  the  property  only,  and  not  the 
contract  itself.  HaUr,  Milwaukee  Dock  Co., 
0IL8O3. 

In  an  action  by  the  assignee,  for  the  value 
of  a  warehouse  receipt,  to  recover  the  prop- 
erty described  therein,  —  hM,  that  the  obli- 
gation of  the  warehouseman,  in  the  absence 
M  fraud  or  neglect  on  his  part,  was  dis- 
eharged  by  delivering  the  property  actually 
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received  in  store,  although  it  did  not  answer 
the  description  of  the  receipt.    lb. 

Possession  of  a  warehouse  receipt,  regn- 
Lirly  indorsed,  is  presumptive  evidence  of 
ownership  of  the  goods  described  therein. 
DavU  V.  BnateU,  28  R.  647. 

L.,  at  the  city  of  New  York,  indorsed 
and  delivered  to  the  plaintiff  a  warehouse 
receipt  for  goods  on  storage  in  Boston,  by 
which  the  warehouseman  agreed  to  deliver 
the  goods  to  L.  on  payment  of  charges,  but 
containing  no  sfreement  to  deliver  to  his 
order.  Hdd,  1.  That  the  effect  of  the  trans- 
fer was  to  be  determined  by  the  law  of  Mas- 
sachusetts; 2.  That  no  title  passed  to  the 
plaintiff  as  against  a  creditor  of  L.  attaching 
the  goods  bofore  notice  of  the  transfer  was 

g'ven  to  the  warehouseman.    HaOaaHen  v. 
Idkam,  46  R.  433. 

The  traoafer  of  a  warehouseman's  receipt 
for  goods  on  storage  carries  title,  without 
notice  to  him  or  agreement  by  him  to  hold 
for  the  transferee.    Ihurr  v.  IJerve^^  61  R. 

Where  a  warehouse  receipt  mns  to  the 
bailor  personally,  and  is  not  negotiable  in 
form,  the  bailor  may  not  effect  a  tranafer  of 
the  title  by  mere  delivery  of  the  receipt  with- 
out the  consent  of  the  warehouseman.  GiU 
V.  Frank,  63  R  378. 

4.  Biligenoe  or  care  required. — 
Warehouseman  is  liable  only  for  ordinary 
care  of  goods  intrusted  to  him.  Schmidt  v. 
BU>od,  24  D.  143;  Vmemt  v.  Bather^  08  D. 
516.  And  if  the  warehouseman,  without  the 
owner's  consent,  mixes  the  property  with 
other  property,  and  ships  the  same  tor  sale, 
he  will  be  liable  to  the  owner  for  the  value 
of  the  proper^  thus  deposited.  Cham  v. 
Waehburn,  69  D.  623. 

On  September  0,  1876,  the  plaintiff 
shipped  nom  Boston  to  &dtimore^  by  de- 
fendant's steamer,  boxes  pf  books,  under  a 
bill  of  lading  providing  that  freight  must  be 
removed  from  the  whari,  at  the  place  of  dis- 
charge, during  business  hours  on  the  day  of 
discharge,  or  it  was  liable  to  be  stored  at 
the  risk  and  expense  of  the  owner;  all  mer- 
chandise at  the  owner's  risk  while  on  the 
wharf.  The  steamer  arrived  at  Baltimore 
on  the  12th  of  September,  and  the  goods 
were  on  that  day  discharged,  and  put  on 
the  defendant's  wharf,  but  not  on  the  highest 
part.  A  notice  was  the  same  day  mailed 
to  the  plaintiff,  stating  that  the  goods  were 
ready  for  delivery,  and  must  be  removed 
withm  twelve  hours  or  they  would  be 
stored  at  the  plaintifi^s  risk  and  expense. 
The  plaintiff  did  not  receive  this  notice,  and 
he  did  not  call  for  his  books  until  the  18th. 
On  Sunday,  the  17th,  an  unusually  violent 
storm  of  rain  and  southeast  wind  occurred, 
and  flooded  the  wharf.  This  was  the  first 
time  the  part  of  the  wharf  where  these 
goods  were  stored  had  been  submerged, 
although  in  a  period  of  twenty  years  another 
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part  had  beeo  flooded,  fh«  water  then  rising 
to  within  a  few  inches  of  the  part  in 
question.  The  wharf  was  well  oorend^  and 
ordinarily  was  seoore  for  storase,  and  watch- 
men were  employed  niffht  ana  day.  Signs 
of  a  violent  storm  and  rise  of  water  were 
noticed  before  eight  o'clock  of  the  moming 
in  ^nestion;  the  water  rose  steadily  all  day 
untd  2  p.  ic,  and  then  suddenly  rashed  over 
the  wharf.  The  watchman  dia  all  he  could 
to  remove  the  ffoods,  but  was  unable,  owing 
to  the  rise  of  ue  water  and  the  absence  of 
assistance,  to  save  them,  ffeld^  that  the 
defendant  had  not  used  due  and  reasonable 
care,  and  that  evidence  of  its  custom  to 
store  goods  on  the  wharf  was  properly 
lejeeted.  ifereAante'  Trannk  Co,  v.  Storj/t 
33  R.  293. 

Defendant  received  in  his  storehouse  house* 
hold  furniture  of  the  plaintiff,  depositinf^  it 
in  a  room  with  two  locks,  of  one  of  which 
plaintiff  held  the  kev,  and  assuring  the 
plaintiff  that  the  gooos  would  be  guarded 
and  safe.  Some  of  the  e oods  were  stolen  bv 
persons  in  charge  of  ue  building.  Heli, 
that  whether  the  contract  was  of  Mulment 
or  hiring,  the  defendant  was  bound  to  ol^ 
dinary  care  and  prudence  in  guarding  the 
goods.    Janes  v.  Morgan^  43  B.  131. 

The  plaintiff  having  recovered  some  of  the 
goods  by  means  of  detectives  and  legal  pro- 
ceedings, and  repaired  such  of  it  as  was 
damaged,  —  hM^  that  she  might  recover  her 
expenditure  therefor.    lb. 

Warehousemen  are  responsible  for  due 
care  in  storing  the  goods  mtrusted  to  them 
in  a  place  of  reasonable  safety,  and  are  to  be 
charged  only  upon  proof  of  their  own  negli- 
genoe,  or  taat  of  their  servants  in  the  course 
of  their  employment.  Aldrieh  v.  Boston  etc 
R.  B.  Co.,  I  R.  76. 

A  warehouseman  havin^g  in  his  possession 
goods  subject  to  owner's  directions  as  to  their 
shipment,  is  at  liberty,  in  the  absence  of  in- 
structions, to  use  his  discretion  in  shipping 
by  the  usual  or  beet  route;  but  if  he  has 
specific  instructions,  he  is  bound  to  follow 
them.     Grtmes  v.  Smith,  80  D.  7G2. 

Where  a  shipper  of  goods  notifies  a  ware- 
houseman that  he  has  contracted  with  a  cer- 
tain railroad  company  to  carry  them  to  their 
destination,  and  the  warehouseman  replies 
that  '*it  is  aU  right,"  he  has  no  right  to 
afterwards  send  the  goods  in  any  other  way; 
and  if  he  does  so,  and  they  are  lost^  he  will 
be  liable  therefor.    lb. 

A  warehouseman  having  in  his  possession 
goods  of  A,  and  also  of  B^  delivers  by  mis- 
take to  C  1^  goods  of  B^  on  an  order  from 
A,  of  whom  C  hadpurchased  goods  to  fiU  an 
onler  from  D.  The  goods  were  received 
from  G  by  D,  and  appropriated  to  his  own 
use  by  him  without  notice  or  knowledge  of 
the  mistake,  and  in  good  faith.  HM,  that 
D  was  not  liable  to  the  warehouseman,  either 
in  assmnpsU,  because  there  was  no  privity 
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of  oontract,  or  in  tort,  for  their  conversion, 
beeause  the  warehoaseman's  own  act  eon- 
tributed  to  the  nusappropriatioii.  HUls  v. 
Sneil,  6  R.  21(1. 

A  warehouseman  is  bound  to  keep  the 
approaches  on  his  premises  safe  tor  the  use 
of  nis  customers.  Unless  he  does  so,  he  is 
liable  for  an  injury,  although  no  one  may 
ever  have  been  hurt  before.  And  evea  if 
the  customer  knows  the  approach  to  be  dan- 
gerous, it  is  not  necessarily  n^ligent  in  him 
to  use  it    2fave  r.  Flaek,  46  R.  205. 

In  an  action  again&t  a  warehouseman  for 
a  failure  to  keep  safely  |;oods  intrusted  to 
him,  if  it  appears  that  the  aamase  was  caused 
by  the  fall  of  the  warehouse,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  such 
damage  was  caused  by  the  negligence  of  the 
defendant.      WtUeU  v.  Bieh,  66  R.  684. 

5.  Fees  f6r  storage.  —  A  purchaser  of 
a  warehouse  receipt  for  grain  subject  to 
charges  for  storage  will  be  personally  bound 
for  the  storage,  even  though  he  has  removed 
the  grain  wiui  the  consent  of  the  warehouse- 
man.    Cole  V.  Tvng,  76  D.  735. 

6.  and  Hen  therefor.*  —  A  ware- 
houseman has  a  lien  upon  the  balance  left  in 
his  hands  of  an  entire  lot  of  merchandise  in- 
trusted to  him  at  the  same  time,  after  a  de- 
livery of  i>art,  for  the  storage  of  the  whole. 
Schmidt  v.  Blood,  24  D.  143. 

The  lien  of  a  warehouseman  is  specific,  not 
general;  and  where  the  ownership  in  the 
goods  bailed  is  entirely  in  the  bauor,  or  a 
purchaser  from  him,  each  parcel  of  the  goods 
u  liable  for  the  warehouse  charges,  not  only 
for  its  particular  proportion,  but  for  the 
whole  thereof,  provided  the  whole  was  re- 
ceived under  one  bailment.  Steinman  v. 
Wilkms,  42  D.  2M. 

A  warehouseman  with  whom  a  common 
carrier  stores  goods  may  retain  possession  of 
the  same,  when  so  instructed  by  the  carrier, 
until  **  back  charffes  thereon  are  paid*  AC 
den  V.  Carver,  81  D.  430. 

7.  Liabilities  of  warehousemen,  g[en- 
erally  .f  —  A  warehouseman,  who  has  given 
a  receipt  which  entitles  the  holder  to  the 
ffoods  stored  upon  presentation  thereof,  is 
Eable  to  an  attaching  creditor  of  the  bailor, 
if  he  surrenders  the  goods  to  a  holder  of  such 
receipt,  who  purchased  the  same  after  the 
date  of  attachment  Smith  v.  Picket,  60  D. 
385. 

Fraudulent  representations  by  a  ware- 
houseman, or  a  previous  demand  upon  him, 
must  be  shown,  in  an  action  against  him, 
where  he  delivered  a  quantity  of  wheat  on 
board  plaintiff's  vessel  upon  the  order  of  the 
owner,  representing  that  he  had  delivered  a 
certain  number  of  bushels,  whereupon  plain- 
tiff wasinduced  to  issue  his  bill  of  ladingtothe 

•  lien  of  warehoiisemaa,  see  note,  42  D.  257-96^ 
t  Duties  and  liabilities  of  warehousemen,  In- 
eluding  liability  for  negligence,  see  note,  24  D. 
146-160. 
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owner  for  that  quantity,  and  where  it  after- 
wards was  disooyered  that  there  was  a  less 
qnantity,  and  the  plaintiff  became  liable  for 
tne  denoienqy.  if  orris  y.  Mihocuikee  Dock 
€o,,  91  D.  464. 

Where  a  purchaser  of  awarehonae  and 
grain  agrees  to  assume  all  the  contracts  of  a 
render  growing  oat  of  the  business,  an  action 
will  lie  against  him  on  a  receipt  preyiously 
giyen  by  the  vendor  for  grain*  stipalating 
that  the  grain  should  be  deli¥ered  on  de- 
mand or  the  money  paid;  bat  the  Tender 
should  be  joined  as  a  party  defendant. 
Hardy  y.  Blazer^  92  D.  347. 

A  warehouseman  who  receiyee  wheat  on 
storage,  giving  memoranda  stating  that  the 
wheat  was  No.  2  wheat,  is  not  estopped  from 
showing  that  the  wheat  deliyered  to  him 
was  not  No.  2  wheat,  nor  from  showing  that 
he  is  entitled  to  discharge  his  oontFaot  bv 
returning  the  same  wheat  that  he  received. 
And  a  purchaser  to  whom  the  owner  of  the 
wheat  transferred  the  memoranda,  and  de- 
livered written  orders  directing  the  ware- 
houseman to  deliver  the  wheat  to  the  bearer, 
has  no  greater  risht,  as  against  the  ware- 
hoaseman,  than  ms  vendor  had.  Bobton 
r.  SwoH,  IQOJ).  288. 

Where  servants  of  warehousemen  are 
present  during  the  destruction  of  the  ware- 
noose  by  fire  m  the  night-time,  their  neglect 
to  remove  soods  from  the  warehouse  is 
not  such  negligence  as  will  charge  the  ware- 
housemen, unless  it  be  shown  that  such  was 
a  part  of  the  service  for  which  the  servants 
were  engaged.  ASdriek  ▼•  Bo$Um  ete,  R, 
M.  Co.,  1  a.  76. 

Plaintiff  sent  his  good%  in  charge  of  6.,  to 
defendant's  warehouse,  for  storage.  G.  put 
his  name  on  the  goods,  and  left  a  written 
Botioe  with  defendant  not  to  sive  them  up 
without  his  consent.  Plaintiff  then  sent  a 
written  notioe  to  defendant^  saying:  **  Please 
hold  the  same,  subject  only  to  my  written 
order.  The  property  ii  mine."  Soon  after, 
plaintiff  demanaed  the  floods  of  defendant, 
who  refused  to  deliver  Stem  up,  even  after 
plaintiff  had  offered  him  a  bond  of  indemnity, 
and  to  pay  all  charges.  Subsequently,  the 
shwiff  levied  on  the  goods,  under  two  execu- 
tions against  G.,  an{  on  the  following  day, 
an  execution  against  plaintiff  came  into  tne 
sheriff 's  hands.  The  ^oods  were  sold  on  one 
of  the  executions  against  G.,  and  the  pro- 
ceeds applied  in  payment  thereof.  HM, 
that  defendant  was  liable  for  the  value  of 
the  goods  on  the  ground  that  he  ousht  to 
have  ffiven  up  the  ffoods  on  demand  ana  offer 
of  indenmity  by  plaintiff,  or  commenced  a 
suit  by  bill  of  interpleader  to  determine  the 
respective  rights  of  plaintiff  and  G.;  and 
that,  as  the  goods  were  in  fact  plaintiff's, 
the  levy  and  sale  of  them  under  an  execution 
against  G.  did  not  mitinte  the  damages, 
notwithstanding  the  fact  tnat  the  sheriff  also 
held  an  execution  against  plaintiff,  under 


which  he  did  nothing.  BaU  v.  Lin^,  8  R.  511. 

The  defendant,  proprietor  of  a  warehoose 
for  storaffe,  represented  it  in  circulars  to  be 
fire-proof  on  the  exterior.  A  statute  required 
such  buildings  to  have  fire-proof  metsl  win- 
dow shutters.  There  were  no  shutters,  and 
the  window  frames  were  of  wood.  By  tiiat 
representation  the  plaintiff  was  induced  to 
store  goods  in  the  warehouse.  The  ware- 
bouse  caught  fire  from  another  building  on 
the  window  frames,  and  with  its  contents 
was  consumed.  Heid,  that  a  nonsuit  on  the 
ground  that  the  representation  was  a  mere 
opinion  was  error.  Hickey  v.  Morrdl,  66  R. 
824. 

W.  shipped  cotton  to  New  (Means  by 
railroad,  taking  a  through  bill  of  lading. 
The  railroad  company,  a  warehouseman,  and 
a  steamboat  company,  had  a  seneral  contract 
by  which  the  railroad  affreea  to  receive  cot- 
ton from  shippers  and  deliver  to  the  ware- 
housenum,  who  agreed  to  hold  it  till  the 
arrival  of  the  steamboat,  and  then  ship  there- 
on for  New  Orleans.  W.  knew  nouing  of 
this  contract.  ffM,  that  the  railroad  com- 
pany could  not  bind  W.  by  a  contract  wiUi 
the  warehouseman  in  reference  to  W.'s  cot- 
ton, which  would  relieve  the  warehousemao 
from  the  consequences  of  his  own  negligence, 
or  impose  on  W.  the  conaeqnanoes  of  tiie 
oontrioutory  negligence  of  the  railroad  oow- 
pany.  Mercka$U^lVhcufbo(U  Asboc  y.  Wood, 
60  k  76. 

The  cotton  being  bnmed  while  in  the 
hands  of  the  warehouseman,  who  had  failed 
to  ship  by  the  first  boat  for  New  Or- 
leans, but  had  awaited  the  departure  of  the 
boat  with  whose  owner  he  had  the  general 
contract  above  alluded  to^  —  held,  that  if  he, 
as  a  man  of  ordinary  prudence^  had  notioe 
from  the  surrounding  oiroumstances  of  the 
danger  from  fire  to  which  the  cotton  was 
exposed,  it  was  his  du^  to  ship  it  by  the 
first  opportnnity.    /ft. 

Bat  if  the  fire  did  not  oooor  from  any  of 
the  causes  which  should  have  reasonably  ex- 
cited apprehension,  but  from  another  and 


distant  source^  not  a  cause  of  reasonable  ap- 
prehension of  danger  from  fire,  then  the 
warehouseman  was  not  liable  Uu  the 
Ums.    lb. 

It  being  lawful  In  Mississippi  for  railroads 
and  steamboats  to  do  business  on  Sunday,  a 
wharfboat  {>roprietor  is  liable  for  ne^li^enoe 
in  not  shipping  goods  on  Sunday,  if  it  is  hia 
custom  so  to  uiip  goods.    lb. 

8.  Uability  for  loMes  or  fitilure  to 
deUver.  — A  warehouseman  is  not  liable 
for  goods  stolen  by  hii  servant,  without 
negligenoe  on  his  part.  SekmUU  v.  Blood, 
24  D.  143. 

The  onu»  of  showing  negligenoe  is  on  the 
plaintiff  in  such  a  case,  unless  there  is  a 
total  default  in  delivering  or  accounting  for 
the  goods.  Schmidt  v.  Bhod  84  D.  143| 
CUn/Un  v.  Meyer^  31  R.  467. 
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Defendants  had  in  their  possession,  ss 
wmrehonsemeny  goods  of  plaintifi^  *  part  of 
which  they  failM  to  deliyer  to  him.  In  an 
action  of  assumpsU  for  non-deliyeiy,  —  held, 
that  the  harden  of  proof  was  on  delendants 
to  show  either  a  defivetT,  or  that  they  had 
used  ordinary  care  in  seeping  the  goods. 
Boie$  T.  Hartford  etc  B.  R,  Co,,  9  R.  347. 

In  an  action  against  a  warehouseman  for 
the  loss  of  goods  by  fire,  alleged  to  have  been 
occasioned  by  his  negligence,  the  burden  of 
proof  is  on  we  plaintiff  to  show  such  negli- 

fenosb    Denion  ▼•  Ckieaffo  etc.  B*y  Co.,  85 
L.  263. 

Warehousemen  are  not  insurers  against 
loss  by  accidental  fire.  Aldrkh  ▼.  Boston  etc. 
E.  E,  Co.,  97  D.  74. 

Where  a  warehouaeman  receives  gnin  on 
ctonoe,  and  puts  it  in  a  bin  with  nis  own 
and  ttiat  belonging  toothers,  and  sells  there* 
from,  always  reserving  enou^  to  answer  the 
denumd  of  each  owner,  he  is  not  liable  to 
the  depositors  for  loss  by  fire  not  attribut- 
able to  his  fault     Bice  v.  Niaxm,  49  R.  430. 

If  a  warehouseman  receive  goods,  he  can- 
not dispute  the  title  of  ihe  railor  in  a  suit 
l»rou£^t  by  that  person  against  him;  but  if 
the  goods  were  taJLcn  from  the  bailee  Ity  law- 
ful process,  he  may  show  this  in  excuse  for 
not  delivering  them.  Burton  v.  WUkineont 
46  D.  146. 

In  an  action  against  a  warehouseman  for 
loss  of  certain  cattle  which  were  shown  to 
have  escaped  while  being  driven  to  water 
by  defendant's  servants,  expert  evidence  is 
admissible,  for  the  purpose  of  showing  the 
degree  of  oare  which  was  used,  as  to  how 
many  hands  would  be  necessary  to  drive  the 
same  number  of  animals  of  the  same  kind 
under  similar  circumstances,  tiiis  matter  not 
bein|[  one  within  the  common  knowledge  of 
the  jurors.  North  Mieeouri  B.  B.  Co.  v. 
Akert,  96  D.  183. 

In  an  action  against  a  railroad  company 
as  warehouAeman  and  forwarder,  for  loss  of 
oil  by  leakage,  as  the  result  of  its  neglect 
and  want  of  ordinary  oare,  reoovery  mav  be 
had  for  such  loss  as  plaintiff  can  establish  to 
the  satisfaction  of  the  jur^  by  competent  and 
admissible  evidence;  he  is  not  repaired  to 
prove  to  a  mathematical  certamty  the 
amount  of  oil  lost.  Baltimore  etc.  R.  B.  Co, 
V.  Schutnaeher,  96  D.  610. 

Warehousemen  are  responsible  for  due 
oare  in  storing  goods  in  a  place  of  reasonable 
eafety,  and  are  chargeable  with  loss  only 
upon  proof  of  their  cwu  negligence,  or  that 
ol  their  servants  in  the  course  of  their  em- 

Sloyment.     Aldrieh  v.  Boston  etc  B.  R.  Co., 
7  D.  74. 

Warehousemen  are  not  liable  for  a  loss 
resulting  from  a  failure  of  their  servants  to 
rescue  goods  in  the  warehouse  from  destruc- 
tion by  an  accidental  fire  in  the  night,  at 
which  such  servants  are  present,  but  not  in 
the  course  of  their  employment.     lb. 


A  custom  amon^  warehousemen  that  when 
goods  are  plaoed  m  a  warehouse  other  than 
uie  particular  one  to  which  they  are  con- 
signed, they  are  allowed  to  remain  there» 
wul  not  excuse  tiie  real  oonsignee  for  lia* 
bility  for  loss  of  the  goods,  if  caused  by  his 
neglect  in  allowing  them  to  be  stored  in  a 
warehouse  less  secure  than  his  own.  Fin- 
cent  V.  Bather,  98  D.  516. 

Warehousemen  who  advertise  that  goods 
oonsisned  to  them  will  be  stored  in  a  fire- 
proof Jiouse  are  liable  if  they  store  them  in  a 
wooden  house  which  is  less  safe,  and  after- 
wards burned,  and  this  even  thouffh  the 
goods  were  shipped  to  and  stored  m  the 
warehouse  of  the  wrong  consignee,  if,  after 
the  discovery  of  the  mistake  by  the  real 
consignees,  they  allow  the  goods  to  remain 
in  such  warehouse.    Jb. 

Aeeumpeit  will  lie  against  a  warehouse- 
num  for  damsges  for  the  breach  of  his  con- 
tract to  deliver,  on  demand,  wheat  stored 
witii  hun;  and  though  trover  mi^ht  also  lie, 
the  rule  tiiat  a  party  cannot  waive  the  tort 
and  sue  in  txseumpeit  for  money  had  and  re- 
ceived, unless  money  has  actually  .been  re- 
ceived, has  no  application  to  such  m  case. 
Leonard  v.  DwUon,  99  D.  568. 

The  measure  of  damages  against  a  ware- 
houseman sued  in  tusumpmt  for  breach  of 
his  oontract,  in  failing  to  deliver  on  demand 
wheat  stored  with  him,  is  the  value  of  the 
wheat  at  the  time  it  should  have  been  de- 
livered,   lb. 

Where  a  warehouseman  receives  wheat 
and  stores  it,  sAreeing  to  keep  it  for  a  short 
time  without  charge,  and  deliver  it  on  de- 
mand, and  is  afterwards  sued  in  eueumpsit 
for  damagss  in  failing  to  deliver,  the  action 
is  not  dtfeated  by  a  neglect  or  refusal  to 
pay  storage  after  the  demand  to  deliver  ia 
made.  In  such  case,  the  warehouseman  is 
entitled  to  storage  onJj  after  notice  that  it 
would  be  charged  is  given.    lb. 

9.  Transnrs  of  grooda  stored  by 
warehoiuemen.  —  The  assignee  of  a  mass 
of  grain  in  a  warehouse  belonging  to  a  num- 
ber of  persons,  who  by  reason  of  its  inter- 
mingling have  become  owners  in  common,  is 
trustee  Tor  all  the  partiee  in  interest;  and 
where  there  is  a  deficiency  in  the  quantity 
of  the  grain,  and  in  consequence  the  several 
owners  are  unable  to  show  the  respective 
quantities  due  them  from  the  mass,  a  court 
of  equity  will  have  jurisdiction  to  bring 
such  trustee  and  all  the  parties  before  it, 
and  to  do  complete  justice  between  them. 
Dole  V.  Olmetead,  86  U.  397. 

Where  a  warehouseman  having  in  store 
grain  of  various  persons,  for  which  he  has 
given  receipts,  together  with  grain  of  hia 
own  (the  whole  being  kept  in  one  common 
bulk  bv  the  consent  of  all  parties),  transfers^ 
by  verbal  assignment,  all  the  ^ain  thus  in 
store  to  a  creditor  to  secure  his  debt,  to  be 
held  subject  to  the  rights  of  the  different 
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onrnani  the  aaaignea  will  hold  the  proper^ 
M  a  trustee  for  the  benefit  of  all  pwtiee  in 
intereet»  and  will  be  bound  to  deliver  to  the 
receipt-holders  all  the  grain  which  belonged 
to  them  and  which  was  in  store  at  the  time 
of  assignment,  bat  beyond  that  will  incur  no 
liability;  and  whatever  grain  was  in  store 
belonging  to  the  warehouseman,  the  assiffnee 
will  have  the  right  to  retain  and  app^  to 
his  own  debt,    ih. 

On  an  assi^pment  by  a  warehonseman  of 
a  balk  of  gram  in  a  war^oase  to  seoare  his 
own  debt,  such  grain  consisting  partly  of 
his  own  and  partly  of  that  stored  with  him, 
and  for  which  he  has  given  receipts,  and 
there  is  included  in  the  assignment  contracts 
for  the  purchase  of  grain  nude  by  the  ware- 
honseman, upon  which  he  had  advanced 
tome  money  and  received  a  portion  of  the 
grain,  the  assignee  becomes  the  equitable 
owner  of  such  oontraots,  to  the  exclusion 
entirelv  of  the  holders  of  the  grain  receipts 
from  tne  warehonseman;  and  the  assignee 
baa  the  right  to  complete  such  contracts,  and 
appropriate  the  grain  he  may  receive  upon 
them  to  his  own  debt,  after  deducting  the 
money  he  advanced  to  oomplete  them.    lb. 

On  an  assimunent  by  a  warehouseman  of 
a  mass  of  gram,  for  the  purpose  of  securing 
his  debt,  where  such  grain  was  partly  his 
own  and  partly  stored  oy  persona  who  took 
his  receipts  therefor,  the  assignee  purchasing 
any  of  such  receipts  would  be  subject  to  sus- 
tain his  pro  rata  share  of  the  loss  occasioned 
hj  any  deficiency  predsely  as  would  the 
orimnal  holders.    lb, 

&e  assignee  of  a  warehouseman  acquires 
no  interest  in  com  stored  with  his  assignor, 
and  for  which  the  latter  has  si  ven  receipts  to 
the  real  owners;  and  if  such  assignee  seUs 
the  com,  and  appropriates  the  prooMds  to  his 
own  nae^  he  will  be  liable  to  the  holders  of 
the  receipts  for  the  amount  received  by  him, 
with  interest  thereon  from  the  date  of  the 
sale.    Dole  v.  Olmetead,  89  D.  386. 

A  warehouseman,  having  in  store  wheat  of 
hia  own,  may  effectually  pledge  part  of  it  to 
seoare  his  own  debt,  by  nis  warehouse  re- 
oeipti  and  without  separating  the  wheat  from 
the  mass.  Merehanti'  eU,  Sank  v.  HibbarcL 
42  R.  466. 

10.  Bonded  warehousM. — The  pro- 
vision in  the  act  of  Congress  of  March  28, 
1864,  that  goods  deposited  in  a  private  bonded 
warehouse  shall  be  at  the  exclusive  risk  of 
the  owner  or  importer,  was  for  the  exclusive 
benefit  of  the  U.  S.  government,  and  does 
not  relieve  a  warehouse- keeper  from  the  duty 
of  exercising  ordinary  care  and  prudence  in 
protecting  goods  committed  to  his  keeping, 
nor  from  the  obligations  of  other  warehouse- 
men to  their  patrons.  Schtoerin  v.  McKie* 
10  R.  681. 

Where  goods  have  been  deposited  with 
bonded  warehousemen,  upon  wnich  the  du- 
ties have  been  paid*  their  failure  to  deliver 


them  when  demanded  casta  apoa  them  tiie 
ojiiM  of  accounting  for  the  aame.  And,  in 
an  action  against  tnem  for  refusing  to  deliver 
the  goods,  interest  upon  their  value  is  apropor 
item  of  damages,     lb. 

In  such  an  action,  the  defendants  gave 
evidence  tending  so  show  that  their  ware- 
house was  broken  open  and  the  goods  re- 
moved by  burglars,  althoog^  the  defendants 
had  used  reasonable  precautions  to  protect 
their  warehouse  from  barglars.  The  coort 
charged  the  jnzy,  in  su^tance^  that»  to 
make  this  defense  available,  the  evidence 
must  be  such  that  from  it  they  oould  fairly 
assume  that  theffoods  were  lost  by  means  A 
the  bnrglary.  HM^  that  this  chanre  was  not 
erroneooa.    /ft. 

WABBAHT. 

Arrest  by  ofiScers   without^  aae  Auubt; 

19. 
Arrest   by  private    person    withoat^    see 

ARBnr,  21. 
City  warrantB,^*^  Mitkioipal   OoRPoma* 

noFs,  69. 
County  warrants,  see  OouirmSy  23. 
For  arreat,  form,  suffioienqy  and  howserred, 

see  A&BSST,  14-18;  Proobbs,  36. 
For  oollection  of  taxes,  see  Taxb,  40. 
For  collection  of  school  tax,  see  SoHOOU, 

6,7. 
For  public  lands,  aee  Pitbuo  Lahdh^  16- 

17. 
In   justioea'  courts,   see  Swsnxm  of   thb 

PSAOK,  14. 
Of  arrest  of  fugitive  from  justiee,  see  Extba- 

i>inoN,  11. 
Of  attorney,  oonfession  of  judgment  by,  see 

JnDOMBNT,  148. 
Of  surrender  of  fugitive  from  jastioe,  aee 

EXTRADinOIf,  16. 

WABBANTIEa 

By  vendor,  on  sale  of  land,  see  VnfDOA  A]n> 

PUBOHASBB,  18. 
Covenants  o^  their  effect,  and  how  broken, 

see  CovxKANTB,  29-^. 
Damages  for   breach   of  c^^ventnt   of^  aee 

C^VSNANTS,  67. 

In  an  assi^piment,  see  AasioinaBKT,  23w 

In  fire  policy,  see  Insuranob,  48. 

In  life  policy,  see  Iv subavgb,  69. 

In  marme  insuranocb  see  iMsaRANOB,  103* 

114. 
In  sale  of  chattels,  damages  for  breach  of, 

seeDAMAan,  30. 
Of  goods  sold,    action  for  breach  of,  aee 

Saus,  101-104. 
Representations    distinguished    from,    see 

Insuiianob,  13. 
What  amounts  to,  in  insurance  polioy,  aee 

iNSITKAyOS,  11-13. 
What  implied  in  indorsement,    aee  BiUJ 

Ain>  NoTxs,  104. 
What  implied  in  aale  by  aamplsy  see  Salbi, 
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fliielnd«9  what  acta  on  the  part  of  one  In  pof- 
■enion  of  land  in  which  another  has  an  Intereat 
eonatitnte  waste,  and  the  remedies  therefor.] 

Aoooantability  of  tenant  in  common  for,  see 

CO-TBNANCY,  23,  fiO. 

liability  of  tenant  for,  see  Landlord  akd 

Tknant,  27. 
Staying,  by  injnnotion,  see  iNJiTNcnoN,  37. 

1.  Wliat  constitutes  waste,  gener- 
ally. —  Waste,  in  this  oonntry,  is  not  to  be 
defined  by  the  rules  in  the  Eng^ah  law  in 
sU  respects,  and  from  the  sitoation  of  this 
ooontry  Um  entting  of  timber  for  the  purpose 
of  elearinff  the  land  is  not  waste.  What 
■hsil  be  mmed  waste  mnst^  in  a  consider- 
able  degree,  be  left  to  the  jury  upon  the  eri- 
dence;  but  if  trees  be  cnt,  not  for  the  sake  of 
clearing  t^e  land,  but  for  sale^  it  is  wasta 
Ward  ▼•  Sheppcard,  2  D.  625. 

Waste  is  wnatcTer  tends  to  the  destmotion 
of  the  inheritance  or  to  its  depreciation  in 
▼alae,  and  may  be  oommitted  of  land  as  well 
as  in  houses  and  timber.  Wilds  v.  LayUm^ 
12  D.  91;  Smith  ▼.  Sharpe,  57  D.  674. 

Waste  is  the  abuse  or  destructiye  use  of 
property  br  him  who  has  not  an  absolute, 
unquflJified  title;  trespass  is  an  injury  or 
nnanthorijBed  use  of  another's  property  by 
one  who  has  no  rig^t  whatever.  DuoaM  ▼. 
WaUn,  18  D.  350. 

Eventual  waste  is  that  done  by  an  ad- 
mitted partioular  tenant,  after  the  institu- 
tion of  s  suit  involving  the  title,  or  a  parti« 
tion  suit.    lb. 

An  act  is  not  waste  which  is  not  prejudi- 
fluJ  to  the  inheritance,  as  a  genenJ  rule. 
Pynekm  v.  Steams,  45  B.  207. 

Erecting  new  houses  or  opening  a  way  on 
premises  is  not  wastes  though  ceUars  are  dug 
under  the  houses,  and  druns  are  made  on 
each  side  of  the  way.    lb, 

T^««»g  the  surface  of  land  by  depositing 
serth  thereon  is  not  waste  in  Massaohusetfcs, 
udess  preiudioial  to  the  inheritance.    Jb. 

Teanng  boards  from  buildings  and  destroy- 
ing f enoes  is  wasta  Cfemencs  v.  Steert,  63 
D.  621. 

Takinff  rook  from  a  bluff  within  thebonn* 
daries  of  a  risht  of  way  granted  over  an- 
otiier's  land,  for  use  in  macadamiring  streets 
and  building  culverts,  amounts  to  a  oommis- 
sion  of  waste,  which  will  be  enjoined  at  the 
suit  of  the  proprietor  of  the  land.  Smith  v. 
Xome,  63  D.  298. 

An  insolvent  debtor's  use  of  his  estate  for 
its  orcUnarypurposes,  aocording  to  its  nature, 
cannot  be  impeached  for  fraudulent  waste. 
He  may  sell,  in  the  usual  way,  the  lumber, 
fire-wood,  ooal,  ore,  fruit,  or  grain  prodaced 
by  his  land,  without  violating  the  rights  of 
iiea-holders.     Witmer^s  Appeal,  84  D.  505. 

9.  as  between  landlord  and  ten- 

anv.  —  Where  wood  is  cut  down  on  leased 
land  by  the  lessee  or  his  assigns  in  such  a 
r  as  materially  to  injure  the  inherit- 


ance, it  is  waste,  and  the  lessee  is  liable  to 
an  action  for  the  breach  of  the  oovexiant 
affainst  waste;  end  where  there  was  a  right 
of  re-entry  for  a  breach  of  the  covenants,  — 
hdd,  that  the  lessor  could  maintain  eject- 
ment. Where  wild  and  uncultivated  land, 
wholly  oovered  with  wood  and  timber,  is 
leased,  the  lessee  may  fell  part  of  the  wood 
and  timber,  so  as  to  fit  the  land  for  cultiva- 
tion, without  being  liable  for  waste;  but  he 
cannot  out  down  all  the  wood  and  timber, 
so  as  permanently  to  iinure  the  inheritance. 
Jadeson  v.  Brawnson,  6  D.  258. 

A  tenant  is  generally  responsible  for  all 
waste  done  to  the  premises,  not  caused  by 
theaotof  Qodor  the  puUio  enemy,  or  the 
aots  of  the  lessor  himsell  And  where  a 
house,  which  a  lessee  for  a  year  held  under 
a  lease  without  special  covenants,  was  de- 
stoyed  by  an  armed  mob,  which  the  lessee 
had  reason  to  believe  would  attack  the 
house  on  account  of  his  using  the  same  for 
the  purpose  of  distributing  a  certain  news- 
paper, "^hM,  that  the  lessee  was  lisble  in 
an  action  on  tiie  case,  in  the  nature  of  waste. 
White  V.  Wagner^  7  D.  674. 

A  change  of  nature  of  property  by  a  tenant 
is  not  waste  in  Massachusetts,  unless  preju- 
dicial to  the  inheritance,  as  by  converting 
arable  land  into  woodland,  meadow  into  pas- 
ture, or  the  like;  but  it  is  held  otherwise  in 
England,  because  such  alterations  change 
the  course  of  husbandry.  Pynehanv.  Stsarne, 

45  D.  207. 

8.  tenants  in  common. — A  ten- 
ant in  oommon  is  not  guilty  of  destructive 
waste,  in  removing  fixtures  from  a  mill  out 
of  use  for  want  of  repairs,  and  using  them 
temporarily  in  a  mill  of  his  own;  nor  in 
burning  rotten  and  useless  timber  attached 
to  the  mill-dam.     J>odd  v.   Watson,  72  D. 

W7. 

When  one  of  the  several  tenants  in  com- 
mon of  a  mine  is  working  it  in  the  usual 
way,  ^«*^  not  excluding  his  co-tenants,  he 
may  not  be  called  to  account  to  them  in  an 
action  for  damages  as  for  waste,  nor  re- 
Btrained  from  thus  working  the  mine.  Mi>' 
Oardr.  Oakland  QuieksUver  MMsg  Co,,  49 

R.686.  ^  .   ^ 

4.  life  tonant  and  remainder- 
man. — A  tenant  for  life  is  liable  to  account 
for  waste  where  he  has  cut  down  more  of 
the  wood  on  the  estate  than  is  necessary  to 
the  enjoyment  of  his  estate,  to  the  injury  of 
the  remainder  in  fee.  Johnstm  v.  Johnson,  29 
D.  72.  Although  the  object  is  to  restore  the 
land  to  pasture,  as  it  originally  was  when  the 
life  estate  commenced,  and  although  it  might 
have  been  good  husbandry  in  an  owner  of 
the  fee  to  have  so  restored  it  Clark  v. 
Holden,  66  D.  450. 

A  remainderman  can  not  maintain  an 
action  foa  waste  after  taking  a  lease  from 
the  tenant  of  the  preceding  estate  for  years, 
(or  his  f  uU  term,  tor  part  of  the  land,  as  to 
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tlie  part  of  the  land  90  leaiod,  whether  ttia 
waste  was  eommitted  before  or  after  the 
lease,  for  the  estatea  to  tJiat  extent  are 
thereby  mersed;  so,  though  the  lease  re- 
lerres  to  the  lessor  tiie  right  to  ereot  baild- 
ings  on  the  leased  premisee,  and  provides  for 
the  pimnent  of  rent^  if  there  is  no  reserva- 
tion of  a  right  of  re-entry  for  non-payment. 
Pynchon  ▼.  Steams,  45  D.  207. 

An  aotion  of  waste  by  reversioner  against 
life  tenant  la  provided  for  by  statute  in 
Rhode  Island,  and  the  liability  of  the  life 
tenant  therein,  thouoh  rttrj  stringent,  is  to 
be  fairly  and  reasonably  enforced.  Clmence 
V.  Steere,  03  D.  021. 

Converting  meadow  into  pasture  by  life 
tenant  is  waste  in  England,  but  not  so  in 
Rhode  Island,  unless  detrimental  to  the 
inheritance  and  contrary  to  the  ordinary 
courae  of  ^ood  husbandry.    lb, 

Permittmf^  pasture  to  become  overgrown 
with  brush  is  waste  on  the  part  of  a  tenant 
for  life  in  Bngland,  but  not  so  in  Rhode 
laland,  unless  were  be  such  neglect  in  out- 
ting  the  brush  as  a  man  of  ordinary  prudence 
would  not  permit,     /ft. 

A  life  tenant  cutting  and  selUng  wood  is 
guilty  of  waste,  he  having  a  right  to  cut  wood 
only  for  fuel  and  repairs;  but  if  ^e  rever- 
sioner asMuta  to  the  cuttinff  and  sale,  he  can- 
not daim  a  forfeiture  on  their  acoonnt»  and 
if  the  estate  is  by  will  charged  with  the  com- 
fortable support  of  the  tenant,  and  the  wood 
out  and  sda  went  for  the  tenant's  support* 
that  fact  is  to  be  oonsidered  in  determming 
the  question  of  aaaent.    /k 

Cutting  hoop-poles  is  waste  by  a  life  ten- 
ant, unless  that  is  the  ordinary  mode  of  maa- 
aginff  the  farm,  but  not  otherwise.     lb, 

A  life  tenant  is  not  bound  to  rei>air  a  house 
which  is  out  of  repair  when  received,  if  not 
reparable,  or  if  the  expense  of  repairing  it 
would  exceed  its  value;  otherwise,  if  repairs 
would  make  it  tenantaMe.    7ft. 

Destruction  by  life  tenant  of  a  house  not 
tenantable  is  waste,  unless  it  be  with  the 
reversioner's  consent;  and  the  life  tenant  is 
liable,  even  if  the  honse  be  torn  down  with- 
out his_permission  after  his  leaving  the  prem- 
ises.   A 

The  removal  of  m  crib  erected  by  life  ten- 
ant not  annexed  to  freehold  is  not  waste,  /ft. 

Tearing  down  an  old  and  unstable  bam 
which  is  m  danger  of  falling  and  injuring  the 
life  tenant's  cattle  is  uot  waste,  unless  ita 
condition  was  due  to  the  tenant's  neglect  to 
repair,    /ft. 

Waste  forfeits  the  part  of  premises  wasted, 
but  bv  a  destruction  of  the  dwelling-house 
the  whole  premises  are  forfeited,     lb. 

Changing  an  estate  from  pasture  to  wood- 
land by  tenant  in  dower,  in  suffering  wood 
to  grow  up  on  land  which  was  pasture  be- 
fore, is  not  waste.  Clark  v.  HoUen,  66  D. 
460. 

A  tenant  for  lifo  has  no  right  to  commit 
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waste  under  a  reservation  of  "  all  the  right, 
title  and  interest  in  and  unto  the  above- 
named  land  and  promises  for  and  during  my 
natural  life.^  fTeftster  v.  WebtUr,  66  D.  705. 

Evidence  is  not  competent  on  tiie  questaon 
of  waste,  of  the  practice  of  the  tenant  for 
life  in  usinff  the  land  when  he  was  the  owner 
in  fee-simple,    /ft. 

A  tenant  for  lifo  is  not  chargeable  with 
waste  cdmmitted  to  inluty  of  remainderman, 
unless  the  evidence  affirmatively  shows  such 
facts  as  will  sustain  the  chaige;  and  the  pre- 
sumption is  in  favor  of  the  toiant  for  life 
until  the  contrary  appeara.  Jjyim*9  AppmJU 
72  D.  721. 

6.  Bemedies,  generally.  —  In  the  ap- 
plicatioD  of  the  law  of  waste,  regard  must  be 
had  to  the  drcumstances  of  a  new  and  un- 
settled country.    Fkidk^Y,8vuih^%J},lZ^. 

At  the  time  the  waste  iM  comroitted,  the 
party  must  have  title  to  the  land  to  sustain 
his  Mtion  for  the  injury.  HughUU  v.  HarriB^ 
12  D.  104. 

The  common*law  remedies  against  waste 
were:  A  prohibition  oommandiiw  the  sheriff 
to  prevent  its  b«dng  done,  ana  a  writ  of 
waste  after  the  injury  had  been  done,  to  re- 
cover the  place  wasted  and  treble  damages. 
DuoaU  V.  Waten,  18  D.  350. 

lliere  was  no  process  at  common  law  to 
prevent  a  threatened  trespass  upon  rsalty, 
nowever  great  or  irreparable,    /ft. 

A  writ  of  ettrepeimaU  lay  at  commoii  law 
in  aid  of  an  action  to  recover  real  property, 
to  prevent  any  injury  being  done  thereto 
pending;  the  controversy.  Tliis  remedy  is 
oorreotive  as  well  as  preventive;  for  if  the 
prohibition  is  violated  the  plaintiff  may  re- 
cover damages,    /ft. 

nds  writ  is  treated  as  a  remedy  against 
waste,  but  where  there  is  no  privity  of  title 
between  tbe  parties  in  the  action  to  which 
it  is  auxiliary,  the  injury  which  it  seeks  to 
prevent  is,  in  chanoerv  acceptation,  trespass 
ratiier  than  waste,    /ft. 

To  prevent  waste,  pending  a  snit  to  de- 
tennine  a  title,  the  only  remedy  in  England 
seems  to  be  the  writ  of  estrenement  which 
has  fallen  into  disuse;  although  in  a  variety 
of  other  cases  the  court  of  chancery  exeroiseB 
ita  conservative  power  to  protect  the  sub- 
ject of  litigation  from  waste,  injury,  or  loss, 
pending  a  suit.    lb. 

6.  bj  action  for  damages.  —  An 

action  may  be  maintained  by  a  remainder- 
man or  reversioner  after  the  purchase  by  him 
of  the  particular  estate,  for  waste  committed 
before.     Dupree  v.  Dupref,  69  D.  757. 

An  action  for  WAste  is  not  defeated  by  the 
transfer  of  the  premises,  pending  the  action, 
by  the  plaintiff  to  the  defendant.  Dickuutm 
V.  Mayer,  90  R.  492. 

Damages  must  be  assssssi!  in  an  action 
of  waste  for  the  place  wasted  over  and  above 
the  value  of  the  place.  Glemmoe  v.  ggsn-e, 
53  D.  621. 
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7.  bj  ixjunction.  —  Equity  has 

Jnrisdiotioii  to  ratnm  a  tenant  for  life  from 
watting  the  pn^p«rty»  or  to  oompel  him  to 
give  ■ecnrity  to  have  the  penonalty  forth- 
ooming  at  the  termination  of  the  life  estate. 
8mUh  V.  DofM,  16  B.  641. 

Only  under  social  circumstanoes  will  the 
ooart  grant  an  mjonction  where  waste  has 
been  oommitted  by  a  tenant^  to  prevent  his 
removing  timber  which  had  been  cnt.  Ordi- 
narily, it  will  only  interfere  to  prevent  or 
•ti^  fntore  waste.     Waison  v.  fftmter*  9  D. 

An  Injunction  lies  to  stay  waste  whenever 
an  action  of  waste  would  he,  whether  there 
is  any  privity  of  title  or  not,  and  in  other 
eases  where  such  an  action  oould  not  be 
brou^t.    DuvaU  v.  Waten,  18  D.  860. 

An  injunction  and  account  of  past  waste 
may  be  sought  in  one  suit,  but  a  bill  for  an 
account  of  waste  will  not  lie  where  an  in- 
junction cannot  be  asked  or  granted,     fb. 

In  England,  an  injunction  to  stav  waste 
will  be  granted  where  there,  is  a  subsisting 
privity  m  title  or  contract  admitted  by  the 
answer,  or  an  uncontroverted  lefi;al  or  equit- 
able titie  m  the  plaintiff:  but  not  where  the 
bill  states  that  the  defendant  relies  upon  an 
alleged  adverse  title  in  himself,  or  where 
tbe  plaintiff's  title  is  positively  denied  by  the 
answer.    Ih, 

An  Injunction  to  stay  waste  pending 
litigation  lies  wherever  an  action  at  law  or 
snit  in  equity  has  been  brought,  in  which 
the  title  has  been  or  may  be  drawn  in  qnes- 
tion,  whether  the  subject  of  the  controversy 
be  realty  or  personalty.     Ib, 

Privi^  of  title  or  contract  is  unnecessary 
to  support  the  injuiMtion  in  such  cases,     lb. 

Such  injunction  is  auxiliary  to  the  suit  or 
action  involving  the  tiUe^  and  follows  its 
late.    Ib. 

Denial  of  the  plaintiffs  title  In  the  an- 
swer does  not  warrant  the  dissolution  of  an 
injunction  againstwastepNending  the  suit.  Ib, 

Ordinary  use  and  cultivation  are  not  in- 
hibited by  suoh  an  injunction.    Ib, 

A  separato  bill  for  an  injunction  against 
waste,  pending  a  suit  here  to  try  the  title, 
is  irregular;  the  relief  should  be  sought  by  a 
petition  in  the  original  suit.     Ib, 

Injunctions  to  stay  wasto  are  granted 
almost  as  a  matter  of  course.  Smiih  v.  OUy 
dmnci^  63  D.  298. 

8. or  order  to  stay  waste.  — A 

remainderman  has  a  right  to  an  order  to  stay 
wasto  on  premises  in  which  he  is  interested 
ifijss  V.  JTUm,  64  B.  362. 

WATXB. 
Descfffotion  of  lands  hounded  by,  see  Buns, 

liability  el  carrier  by,  see  CARBims,  12. 
Surveys  of  lands   bounded   on,    see  SuB- 

TBTB,  2. 

Title  to  land  under,  see  Ripariaf  Riorts,  5. 


Anerloaa  Reports*  see  Tolmse  I» 

WATBBOOI7B8E8. 

[Ineludes  the  right  of  property  In  nmniiif 
water,  surface  or  subterranean,  and  to  its  use 
and  natural  flow;  including  varioms  easements 
and  privllegei  connected  with  such  use.  Also, 
remeoies  for  dlvertton  or  obstruction  of  running 
water,  and  for  flowsise  of  land.  Several  of  these 
topics,  however,  are  also  treated  in  the  titles 
reierred  to  below.] 

Enjoining  diversion  or  pollution  of,  see  also 

Injunction,  24. 
Obstructions  caused  by  bridges,  see  BaiDOOi 

5. 
Right  to  use  for  mill  purposes,  see  Mills,  2. 
Water  rights  of  miners,  see  Maru  axd 

MiNINO,  10, 11. 
What  are  common  to  the  public,  see  FlSH- 

RRIBS,  2. 

What  are  within  admiralty  junsdiotion,  aae 

Admiiialtt,  2. 
See  also   Mills;   Navioatiov;    Ripa&iax 

Rioirrs. 

1.  What  is  a  watercourse.  —  A 
watercourse  is  a  channel  or  canal  for  con- 
veyance  of  water,  partioularly  in  draining 
lands;  it  may  be  naturaL*  as  when  it  is  made 
by  the  natural  flow  of  the  water,  caused  by 
the  general  superficies  of  the  surrounding 
Umd  from  which  the  water  is  collected  into 
one  ehannel,  or  it  may  be  artificial,  as  in  the 
case  of  a  ditoh  or  other  artificial  means  used 
to  divert  the  water  from  ite  natural  channel, 
or  to  carry  it  from  low  lands,  from  which  it 
will  not  flow  in  oonsequenoe  of  the  nature 
of  tiie  surface  of  the  surrounding  land. 
Barl  V.  DeHaH,  72  D.  395. 

A  watercourse  is  ancient  if  the  channel 
throu£^h  which  it  naturallv  runs  has  existed 
from  time  immemorial,    lb. 

The  question  whether  a  watercourse  is 
ancient  does  not  depend  upon  the  quantity 
of  water  discharged  by  it.    Ib, 

An  ancient  natural  watercourse  existe 
where  the  faoe  of  the  country  is  such 
as  necessarily  to  collect  in  one  body  so 
large  a  quantity  of  water,  after  heavy  rains 
and  the  melting  of  large  bodies  of  snow,  as 
to  require  an  outlet  to  some  common  reser- 
voir,  and  where  such  water  is  regularly  dis- 
oharaed  through  a  well-defined  channel, 
whi<m  the  force  of  the  water  has  made  for 
itself,  and  which  is  the  accustomed  channel 
through  which  it  flows  and  has  flowed  from 
time  immemorial.    Ib, 

Where  snrfaoe  water,  supplied  by  the  fall* 
ing  rains  and  meltinff  snow  from  a  hilly 
region  or  high  bluffs,  by  the  natural  forma- 
tion of  the  ground  is  foix>ed  to  seek  an  outlet 
through  a  gorge  or  ravine,  and  by  its  flow 
assumes  a  definite  and  natural  chaunel 
through  which  it  escapes  at  regular  seasons, 
and  such  has  always  been  the  case  within 
the  memoir  of  man,  one  adjacent  land*c)wner 
has  no  liffht  to  obstruct  such  flow,  to  the 
damage  of  another.  Q%bb9  v.  WilUamt^  37 
R.241. 

But  there  must  be  a  distinct  channel,  the 
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bed  of  a  stTMin,  with  waU^definad  banluy 
oat  throngh  the  turf  and  into  the  aoil 
hy  the  flowing  of  the  water,  preeenting  on  a 
casoal  glanoe  to  every  eye  tiie  nnmiiitakable 
evidences  of  the  frequent  action  of  mnning 
water,  and  not  a  mere  depreedon;  and  rach 
flow  mnat  be  neoessary  to  prevent  the  flood- 
ing of  a  considerable  tract  of  land«    lb, 

A  lake,  when  fed  by  streams  and  having  a 
natural  channel,  and  whose  waters  find  exit 
by  percolation  in  a  perceptible  onrrent 
throngh  a  bed  of  sravel,  is  a  mnning  stream, 
and  may  not  be  oDstructed  so  as  to  set  back 
npon  the  lands  of  another,  ffebrcn  Cfravel 
Jxoad  Co.  V.  Harvey,  46  R.  199. 

In  an  action  for  tiie  diversion  of  a  water- 
course it  appeared  that,  at  a  point  on  de- 
fendant's Umd  about  five  rods  from  plain* 
tiff's  land,  the  water  oeased  to  flow  between 
defined  banks,  but  spread  out  over  the  sur- 
face of  the  ground,  and  so  ran  to  and  across 
plaintiff's  Is^d,  and  then  began  to  flow  again 
m  a  defined  ohanneL  ffeU  that  ^e  stieam 
did  not  oease  to  be  a  natural  watercourse, 
and  that  plaintiff  could  maintain  the  action. 
Maeomber  v.  Godfrey,  11  R.  349. 

9.  Bight  to  the  use  of  the  stream.  — 
1.  Oeiural  ruU», — Every  riparian  owner  has 
equal  right  to  use  of  water  in  a  natural 
stream  running  through  his  land,  for  everv 
ns^l  purpose  to  which  it  can  be  at»pliecl, 
as  it  Is  wont  to  run,  without  diminution  or 
alteration,  but  he  cannot  use  it  to  the  preju- 
dice of  any  proprietor  above  or  below  hun, 
unless  he  has  acquired  a  right  to  do  so  by 
grant,  license,  or  preecription.  Wadsworih 
V.  TiUoUon,  39  D.  891;  Socidff  v.  Morrii 
Oamai  Co,,  21  D.  41;  PhmUeigh  r.  Datomm, 
41  D.  199;  TUloiwm  v.  SnUik,  64  D.  356; 
8Uim  V.  Burden,  65  D.  894.  He  is  liable  to 
owners  below  him  only  for  an  entire  diver- 
sion or  abstraotioo  of  the  water  in  sudi 
stream,  or  for  an  unreasonable  use  thereof. 
Bma  V.  Fitchburg  B.  B.  Co.,  57  D.  85. 
Such  owner  may  use  the  entire  stream  for 
manufacturing  purposes,  provided  that  the 
water  is  retomeid  to  the  channel  for  the  ben- 
efit of  those  below,  and  that  parties  having 
prior  rights  are  not  injured  thereby.  Society 
V.  Morris  Canal  Co,,  21  B.  41. 

An  owner  of  land  has  a  le^  ri^t  to  the 
use  of  a  stream  of  water  which  us  flowed 
throuffh  it  immemorially,  and  the  violation 
of  such  right  is  a  private  nuisance.  Oardner 
V.  Neuimrgh,  7  D.  526. 

Property  in  water,  and  in  the  use  and  en- 
joyment of  it,  is  as  sacred  as  the  right  to  the 
soil  over  which  it  flows.  Campbdl  v.  Smith, 
14  D.  400. 

Use  of  water  in  a  flowing  stream  is  open  to 
all,  subject  to  the  restriction  that  a  person 
is  not  permitted  to  use  it  to  the  injury  of 
those  tnrough  whose  land  it  passes.  Hoy 
V.  SierreU,  27  D.  313. 

The  right  of  a  riparian  owner  to  the  ase  of 
water  flowing  in  a  natural  stream  through 
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his  land  is  not  an  easement  or  appurtenanes^ 
but  is  annexed  to  the  soU  and  is  parcel  of  tiie 
land.     Wadswortk  v.  TiUotwn,  39  D.  39L 

Property  in  water  is  usufructuaiT,  and  oon- 
sista  not  so  muoh  in  the  ownership  of  the 
fluid  itself  as  the  advantage  of  ita  nasi  Bddy 
V.  Shnpton,  58  B.  408. 

Party  over  whose  land  a  stream  flows  has  a 

;ht  to  its  reasonable  use  during  its  passage, 
e  right  is  not  in  the  corpma  of  the  water, 
and  omy  continues  with  its  possession;  nor 
can  a  party  reclaim  water  that  ne  has  lost.  lb. 

Riparian  proprietor  has  not  a  right  to  use 
a  reasonable  quantity  of  water  for  purposes 
of  his  business,  but  only  a  right  to  such  uae 
as  he  can  make  of  the  water  without  materi- 
ally diminishing  it  in  quantity  or  corrupting 
it  m  quality.  WheaiUif  v.  (Ariaman,  64  D. 
657. 

Riparian  proprietor  may  oondnet  water  to 
any  part  of  nis  land,  and  use  it  so  diverted 
for  tne  same  purposes  and  to  the  same  extent 
as  when  flowmg  m  its  natural  channel,  and 
may  recover  the  same  damages  for  any  loss 
from  interference  by  another.     lb. 

Running  water  is  not  and  cannot  be  made 
the  subject  of  private  ownership  so  long  as  it 
continues  to  now  in  its  natural  course.  A 
right  mav  be  acquired  to  its  use,  which  will 
be  re^raed  and  protected  as  property,  but 
this  right  carries  with  it  no  specific  property 
in  the  water  itself.  Kkid  v.  Laird,  76  D. 
472. 

Every  proprietor  of  land  on  banks  of  a 
stream  has,  naturally,  equal  right  to  the  use 
of  the  water,  and  this  right-  to  use  implies  a 
right  to  control  it^  and  to  a  reasonable  ex- 
tent to  diminish  its  volume.  i>ma0  v.  Oeteh* 
eO,  79  D.  636. 

2.  BighU  qf  prior  approprkUort,  —  The 
right  by  prior  appropriation  has  regard 
to  the  qtianHim  of  water  withdrawn  from  a 
stream  oommon  to  both  parties,  and  not  to 
the^uantemof  fall.  MoGoUmotUr.Whitaker, 
23  D.  102. 

A  riparian  proprietor  can  acquire  no  ex- 
clusive privilege  m  niudDfrw9ieT  by  mere 
priority  of  appropriation,  ^oy  v.  Sterreti, 
27  D.  313. 

A  party  and  his  priviea  are  estopped  from 
daiming  the  water  of  a  stream  by  right  of 

Erior  appropriation,  whensuchpartyhas  stood 
y  and  seen  another  appropriate  the  water  at 
great  expense  without  inf  orminff  the  latter 
of  his  prior  right.  Parke  v.  Kmam,  68  D. 
310. 

A  prior  right  to  the  use  of  natural  water 
of  a  stream  does  not  entitle  the  owner  of 
such  a  right  to  the  exclusive  use  of  the 
channel.  So  Ions  as  his  water  right  is  not 
interfered  with,  tnere  is  no  reason  why  the 
bed  of  the  stream  may  not  be  used  by  otii- 
ers  as  a  channel  for  oonductinff  water.  If 
such  prior  owner  receives  his  full  supply,  aa 
prior  to  the  use  of  the  channel  by  others  is 
carry  water  introduced  therein,  he  has  no 
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for  oompUint.  BiiMe  C.  A  D.Ckk.  ▼. 
ToivAis  70  D.  709. 

PorooUting  water,  oolleoted  and  mnnljig 
fa  A  defined  olumnel,  is  property,  the  use  A 
which  is  aoqnirable  by  snraiit  or  approprift- 
iion.    Cran  r.  Kiita,  08 IL  568. 

8.  What  if  a  recMmabU  ute, — After  » 
oonveyanoe  of  a  part  of  a  stream  of  water« 
a  change  in  the  mode  of  using  it|  whioh 
does  not  increase  the  qnantit^  is  not  ac- 
tionable.   BuUen  ▼.  RunneU,  9  D.  65. 

The  water  power  to  which  a  riparian 
owner  is  entitled  consists  of  the  differeoce 
between  the  surface  of  the  water  in  its  nat- 
ural state,  where  it  first  touches  his  land, 
and  the  siuf  aoe  where  it  leaves  it.  MeOal- 
mmU  T.  Whitaker,  23  D.  102. 

The  reasonableness  of  the  use  of  water  in 
a  stream  by  a  riparian  owner  depends  upon 
the  qnanti^  taken,  the  sise  of  the  stream, 
and  varions  other  dronmstances.  ElUoi  r. 
Fkehhurg  R.  B.  Co.,  67  D.  86. 

What  is  a  reasonable  use  of  water  in  a 
stream  has  been  in  some  cases  so  lon^  settled 
by  common  consent,  or  is  so  obrions  m  itself, 
that  it  is  determinable  as  matter  of  law. 
Smno  r.  ParmniM,  67  D.  723. 

The  reasonableness  of  the  nse  of  a  stream, 
when  it  is  not  settled  by  ciistom«  and  is  in 
its  nators  donbtfnl,  is  a  question  of  fact  to 
be  determined  by  the  tribunal  trying  the 
Isots.    Ih. 

Biparian  proprietor  must  be  allowed  to 
use  a  stream  in  such  a  manner  as  to  make  it 
useful  to  himself,  even  if  it  do  produce  slight 
inoonTenienoe  to  those  below;  consequentiy, 
in  an  action  against  a  tanner  for  di8<marging 
waste  bark  into  a  stream,  to  plainti£f 's  in- 
jury, evidence  which  tends  to  show  that 
isimeries  csnnot  be  operated  to  any  useful 
purpose  without  thus  disposing  of  their 
waste  bark  is  admissiUe  ana  very  materiaL 

n. 

In  determining  what  would  be  a  reason- 
able use  of  a  stream  by  a  tanner,  evidence 
that  it  had  been  a  univenal  custom  and  prac- 
tice to  discharge  spent  bark  of  tanneries  into 
streams  on  which  they  were  situated,  ever 
nnce  the  country  was  first  settled,  is  admis- 
aible^  and  if  proved  would  have  almost  the 
loroe  of  a  law.    Ih. 

The  different  owners  of  lands  through 
which  a  stream  flows  are  each  entitled  to  a 
reasonable  use  of  the  same,  and  an  iniuiy  to 
one  owner  incidental  to  the  reasonable  use 
of  the  stream  by  another,  gives  no  right  of 
rsdress.    Dunumt  v.  Kellogg,  18  R.  102. 

Thus,  where  it  was  alleged  that  defendant, 
who  was  owner  of  lands  upon  a  stream  above 
plaintifi^  by  constructing  a  dam  with  a  large 
rsservoir,  caused  a  material  diminution  of 
the  flow  of  the  stream  through  plaintiff's 
lands  by  reason  of  evaporatioD,  etc.,  —  held, 
that  plaintiff  could  not  maintain  an  action 
tfaerefor.    lb. 

Jm  determining  the  question  of  reasonable  ' 


use,  the  jury  are  entitled  to  consider  the  gen* 
oral  usage  of  the  country  in  similar  cases.  lb. 

4.  L&bUUy  for  improper  use.  —  An  im- 
proper or  mahcious  use  of  fliowinff  water  by  one 
riparian  proprietor  renders  him  liable  in  dam- 
ages to  another  lower  down  on  the  same 
stream.    Hog  v.  SterreU,  27  B.  313. 

Thedoctrine  that  a  riparian  owner  has  a  right 
to  the  reasonableuse  of  waters  of  a  stream  does 
not  apply  to  the  case  of  one  who  erects  a  dam* 
breakwater,  or  other  obstruction,  so  as  to  turn 
the  current  of  the  stream  over  onto  the  land 
of  snother,  for  the  purpose  of  protecting  his 
own  land  from  the  encroachment  of  the  stream* 
Oerriih  v.  Olough,  97  D.  661. 

6.  FhaUng  log%,  —  In  the  absenoe  of 
prescription  or  user,  it  is  not  a  pubUc  right 
to  float  loffs  down  a  non-navigable  strMum 
which  is  only  fit  for  that  purpose  during  pe- 
riodical freshets;  the  bed  ana  banks  of  such 
a  stream  are  under  the  absolute  ownership 
and  control  of  the  riparian  owner.  Hubhati^ 
T.  Bdl,  5  R.  98. 

A  oonveyanoe  by  the  state  of  all  its  rights 
title  and  interest  in  and  to  the  land  over 
which  a  stream  passes  does  not  convey  to 
the  grantee  any  exclusive  right  of  property 
in  the  easement  for  the  passage  of  lo^  upon 
the  stream,  and  does  not  authorise  hmi,  nor 
those  claiming  under  him,  to  use  exclusive 
ly,  or  to  destroy,  the  public  easement  exist- 
ing upon  the  stream  at  the  date  of  its  execu* 
tion.     Treat  v.  Lwrd,  66  D.  298. 

One  has  tbe  right  to  use  a  puUic  stream 
in  a  proper  and  reasonable  manner  to  float 
his  logs,  and  if  thej  strand  on  the  land  of  a 
riparian  owner,  he  is  not  liable  for  any  injury 
thereby  to  the  land,  unless  n^ligent,  and 
may  enter  upon  such  land  to  reclaim  tha 
logs;  but  is  liable  for  any  improper  use  of 
the  stream  or  unneoessa^  mjury  to  the  land. 
Carter  v.  ThurtUm,  42  R,  684. 

6.  //{tufratioits.— Plaiatiff  established  a 
dam  and  acquired  a  water  ru[ht  upon  a  cer- 
tain stream.  Defendant  did  likewise  upon 
another  stream.  After  defendant  had  used 
tiie  water  at  his  dam  it  found  itswavby 
natural  courses  into  plaintiff's  stresm  above 
his  said  dam.  Defendant  afterwards  erected 
a  dam  above  plaintiff's,  and  interfered  with 
his  flow  of  water,  claiming  the  rieht  to  with- 
draw from  said  stream  as  much  water  as 
flows  into  it  from  his  flrst- mentioned  stream. 
HeJd,  that  when  the  water  left  defendant's 
dun  he  lost  all  ri^ht  to  and  interest  init^ 
and  when  it  joined  the  stream  in  possession 
of  plamtiff,  plaintiff  became  entitled  thereto^ 
and  def encUmt  could  not  withdraw  it.  Sddg 
V.  Simpson,  68  D.  408. 

The  owners  of  land  on  opposite  sides  of  a 
stream  agreed  by  covenant,  running  with  the 
land,  jointly  to  erect  a  dam,  each  to  have  the 
use  of  half  of  the  water.  The  title  to  the  land 
passed  by  various  intermediate  conveyances 
to  plaintiff  on  one  side  of  the  streaiik  and 
detendant   on    the  other,    ffeld,  that  an 
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action  on  the  case  wonld  fie  by  plaintiff 
aeainst  defendant  for  nsing  more  thian  half 
of  the  water.  In  such  a  case  nothing  lees 
than  an  absolnte  denial  of  the  ri^t  to 
one-half  of  the  water,  followed  by  an  en- 
iojrment  inconsistent  with  its  ezistenoe 
for  a  period  of  twenty-one  years  or  more, 
can  amount  to  an  extingnishment  of  it. 
Lindeman  v.  Lindsey,  8  R.  219. 

8.  Bight  to  natural  flow  of  the 
stream.  — Theoommon-law  mleas  to  water- 
riffhts  is  that  each  owner  of  land  through 
which  a  stream  of  water  flows,  is  entitled  to 
have  it  flow  in  its  natural  course,  and  maj 
have  an  action  for  any  diversion  of  it  to  his 
injnrv.     MofrtSn  v.  Biaehw,  16  D.  696. 

Inferior  proprietor  has  a  right  to  uninter- 
rupted flow  of  water  in  surface  watercourse 
leading  to  his  land  over  the  land  of  an  ad- 
joining proprietor,  ffcdd&man  v.  Bruckhartf 
84  D.  011. 

There  must  be  a  previous  appropriation  of 
the  water  to  some  use  by  such  land-owner 
before  he  can  be  said  to  sustain  any  damage. 
Martin  v.  Bigdow,  16  D.  696. 

The  common-law  rule  is  modified  in  Ver^ 
mont  as  being  inapplicable  to  our  circum- 
stances.    Ih, 

Where  one  iatrodueee  water  into  a  stream 
and  then  diverts  a  portion  of  the  stream^  and 
does  not  permit  it  to  flow  through  the  land 
el  a  riparian  proprietor  below,  the  latter  can* 
not  complain  if  tiie  quantity  and  quality  of 
the  stream  as  it  flowed  in  its  natural  stote, 
are  not  diminished  or  altered.  Society  v. 
JTomt  CiMnal  Co.,  21  D.  41. 

A  mill-owner  may  change  the  character 
and  use  of  his  mill  at  pleasure,  if  his  neigh- 
bor's mill  is  not  injured  therebv  and  the 
water  is  restored  to  its  aocnstomea  ohanneL 
BlaHehard  v.  Baker,  23  D.IKR 

A  man  is  entitled  to  the  enjoyment  of  a 
stream  in  its  natural  flow;  it  is  not  enough 
that  one  who  has  diverted  the  water  has  left 
what  oould  be  utilized  by  expense  and 
trouble.     Crocker  v.  Brcigg,  25  D.  555. 

One  through  whose  lands  a  stream  natur- 
ally flows  is  entitled  to  have  the  whole  pass 
through  it,  though  he  may  not  require  the 
whole  or  any  part  for  the  use  of  machin- 
ery,   lb. 

The  volume  of  water  which  flows  in  a 
creek  in  winter  and  spring  is  generally  no 
criterion  whatever  as  to  the  quantity  of 
water  which  flows  in  the  summer  and  faU. 
Burden  v.  SUin,  62  i  •.  758. 

An  artificial  watercourse  constructed  b^ 
contributions  of  sevenJ  riparian  owners  is 
subject^  in  absence  of  a  special  contract,  to 
substantially  the  same  rules  as  govern  the 
use  of  a  natural  one.  Each  proprietor  of  a 
lot  is  entitled  to  the  benefit  of  the  fall  of  the 
water  upon  his  own  land,  but  cannot  abridoe 
the  same  right  existing  in  either  of  the 
neighboring  proprietors  on  either  side  of 
kun.     Towmend  v.  McDonald,  64  D.  508. 


A  lake  can  be  drained  only  by  the  natural 
outlet,  for  the  owners  alons  a  creek  forming 
such  outlet  have  a  legal  rimt  to  ^e  natunu 
flow  of  the  waters  of  the  Imlc  throuj^  it,  and 
any  artifioial  drain  would  deprive  than  of 
this  flow.     Mokr  V.  OanU,  78  D.  687. 

It  is  not  essential  to  a  watercourse  that 
the  banks  should  be  absolutely  unchange- 
able; the  flow  constant,  the  size  uniform,  or 
the  waters  entirelv  unmixed  with  earth,  or 
flowing  with  any  fixed  velocity.  Baeeett  v. 
SaUebury  Mfg.  Co,,  82  D.  179. 

An  iiuerior  proprietor  has  no  right  to  the 
uninterropted  nowof  water  from  an  unknown 
subterranean  stream  which  flows  out  upon 
his  land  in  the  form  of  springs  or  otherwise, 
from  that  of  his  neighbor.  He  has  no  servi- 
tude in  such  a  stream  upon  the  IjukL  of  his 
neighbor  which  he  has  a  natural  right  to 
enforce.  ffaiUeman  v.  BruMart,  84  D. 
511. 

An  inferior  owner  has  no  right  to  percola- 
tions or  filtrations  from  the  land  oi  his 
neighbor      lb. 

A  well-marked  distinction  between  flow- 
aoe  of  water  in  surface  and  sub-surface 
channels  discussed  and  explained.    lb. 

A  riparian  proprietor  has  no  property  in 
water  itself,  and  it  cannot  be  appropriated 
to  his  exclusive  use;  although,  it  seems,  that 
for  the  purpose  of  irrigation  and  other 
natural  uses,  he  may  entirely  consume  the 
stream;  and  he  may  use  the  momentum  of 
the  stream  as  a  power,  or  turn  the  stream 
on  his  land  by  a  dam  or  other  means. 
Bhndee  v.  WhUehead,  84  D.  631. 

4.  Use  of  stream  for  irrigation.* — 
The  proprietor  of  land  through  which  a 
stream  flows  may  employ  its  momentum  as 
a  power  for  beneficial  purposes,  and  may 
use  the  water  for  domestic  purposes,  to 
water  stock,  and  for  irrigation,  provided 
there  be  no  unreasonable  detention  or  eesoi- 
tial  diminution  of  it.  Blanehard  v.  Bctker, 
23  D.  504. 

The  right  of  irrigation  can  be  exercised 
only  by  restoring  the  water  not  wanted  for 
that  purpose  to  its  accustomed  channel.   lb. 

5.  Title  acquired  for  adverse  poa- 
session.t  —  Ariverse  right  may  exist  in  a 
stream,  founded  upon  a  prior  occupation  by 
another.  Society  v.  Morrie  Canal  Co.,  21 
D.  41. 

There  is  no  actual  property  in  running 
water,  but  the  interest  therein  is  of  a  usu- 
fructuary kind,  thou^  it  may  be  neverthe- 
less vested  and  absolute,     lb. 

After  a  lapse  of  twenty  years,  during 
which  adverse  possession  of  a  water-right 
has  been  continuously  maintained,  a  grant 
will  be  presumed  in  favor  of   the  adverse 

*  Approprlstlon  of  water  for  Irrifstlon  pur- 
poses, rif nts  acquired  by,  see  note,  HS  D.  64VM.\ 

t  See  monographic  note  on  rlghtM  which  may 
be  acquired  by  appropriation  of  water,  4S  D.  J  ^ 
28:. 
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iHiioh  proT«nte  it  jiutifles  a  flDding  of  dam- 
ftget  for  tfaii  M  A  diroot  oofDMquenoo  of  tiie 
injiuy.     Lormon  r.  /?«ii«oii,  77  D.  4S6. 

A  riparian  owner  on  a  navigable  etream 
has  no  snperior  right  to  the  ioe  formed  in  it 
opposite  nia  land,  oat  it  belongs  to  tiie  first 
appro^riator.     Wood  r.  Fowler,  40  R.  330. 

A  riparian  owner  on  a  navigable  stream 
above  title-water  owns  the  ioe  formed  in 
it  opposite  his  land  to  the  center.  YFosA* 
infftan  lee  Co.  v.  Bhortall,  40  R.  196. 

A  street  bounded  on  a  navigable  stream^ 
above  high-water  mark,  extends  to  the 
oenter  of  the  stream,  in  the  absenoe  of  evi- 
dence of  a  contrary  intention,  and  the  adja- 
cent lot-owners  are  entitled  to  the  ice  formed 
on  that  portion  of  the  streauL  VUlage  i^ 
Brooklyn  v.  SmUh,  44  R.  90. 

The  owner  of  a  mill-dam  on  an  nnnaviffi^ 
ble  stream,  who  does  not  own  the  bed  of  the 
stream  above  the  dam,  has  no  interest  in  the 
ioe  formed  npon  it^  and  where  he  malidoasly 
SAd  nnneoessarily  draws  down  the  pond 
and  destroys  the  ^  ice  field,  he  iM  liable 
in  damages  to  the  riparian  owner  who  owns 
the  land  under  the  pond.  Sevens  v.  KeUty^ 
57  R.  813. 

7.  &ls[]it  to  «reet  dams.  —One  who 
has  aoquired  a  prescriptive  right  to  com* 
struct  a  dam  on  a  stream  must  nevertheless 
use  ordinaiyoare  and  diligence  in  making 
repairs  in  the  dam  so  as  not  to  injure  those 
below.    Laipham  v.  OttriU^  26  D.  310. 

One  who  builds  a  dam  across  a  stream  is 
bound  so  to  construct  it  that  it  will  resist 
not  only  ordinary  freshets,  but  also  such 
eztraordinary  floods  as  may  be  reasonably 
anticipated.    Oray  v.  ffarrU,  9  R.  61. 

While  the  state  has  the  power  to  require 
flshways  to  be  made  in  dams,  it  cannot  im- 
pose tiie  expense  of  making  such  wajrs  in 
dams  already  constructed*  as  that  would  be 
a  taking  of  private  property  for  public  use 
without  just  compensation.  Com.  v.  PefUi- 
gylvania  Canal  Co,,  6  R.  329. 

8.  Bight  to  take  ffravel  from  stream. 
— The  soil  in  navigable  rivers  below  low- 
water  mark,  as  well  as  the  use  of  the  stream 
for  pufposes  of  navigation,  belongs  to  the 
public,  and  the  title  is  vested  in  the  state 
tor  the  use  of  the  public,  and  a  grant  from 
the  state  to  an  individual,  under  the  general 
land  laws,  which  purports  to  include  Uie  bed 
of  such  a  navigable  stream,  and  to  give  the 
grantee  the  exclusive  privilege  of  taking 
sand,  gravel  and  other  deposits  from  the  bed 
of  the  stream,  is  to  thii  extent  void.  Oood' 
win  V.  Thompion,  64  R.  410. 

9.  Bales  and  conTeyaaoes  of  water- 
rights.  —  A  grant  of  a  stream  of  water,  or 
of  a  part  thereof,  by  fixed  boundaries,  cannot 
be  nuule  except  by  a  deed  duly  executed  and 
recorded;  but  a  grant  will  be  presumed  from 
an  adverse  occupation  for  twenty  years. 
BuOen  v.  Bunnela,  9  D.  65. 

A  contract  to  sell  the  privilege  of  water  in 


lM>lder;  but  posssssion  for  the  full  period  is 
indispensably  necessary  to  defeat  the  ri^t 
of  the  proprietor  of  the  ancient  chaaneL 
OimpM}  V.  8nM,  14  D.  400. 

The  presumption  of  a  grant  of  the  right 
to  water  does  not  arise  from  the  mere  sub- 
miBsion  of  the  owner  to  an  adverse  enjoy- 
ment thereof^  for  a  period  less  than  twen^ 
years.    lb. 

A  right  to  divert  a  stream,  running 
through  another's  land,  may  be  aoquired  bv 
adverse  enjoyment  for  twenty  years.  Coal- 
ter  V.  Hunter,  15  D.  726. 

A  mere  license  to  divert  a  stream,  or  a 
loan  of  the  use  of  it,  cannot  be  ripened  into 
a  right  by  lapse  of  time.    lb, 

l%e  use  01  a  stream  for  the  purposes  of  a 
drain,  not  being  adverse,  gives  no  prescrip- 
tive ri|;ht.    Bcier  v.  /Boston,  22  B.  421. 

A  mill  privilege  not  yet  occupied  is  a  val- 
nable  property  which  no  one  can  legally  im- 
pair or  destroy  by  diverting  from  it  the 
natural  flow  of  the  stream,  although  it  may 
be  impaired  b^  the  exeroise  of  certain  law- 
ful rights  originating  in  prior  oooupanmf. 
^foiuAorcl  V.  BoJbsr,  23  D.  604. 

The  prior  appropriation  of  water  of  a  stream 
b^  a  riparian  proprietor,  confers  no  ttcolusive 
nght  to  the  use  of  it  as  against  another  ri- 
parian proprietor,  unless  the  latter^s  rights 
are  impaired  by  grant  or  license,  or  the  prior 
i^ropriation  has  oontintted  adverselT  for 
moro  than  twenty  years.  Heath  r»  WUUam»t 
43  D.  265. 

Twenty  yean^  open  and  oontincous  use  of 
water  of  a  stream  oy  a  riparian  owner  gives 
a  prior  right  against  a  lower  owner,  even 
though  the  latter  has  no  need  of  the  water 
during  that  time,  and  the  lower  owner  has 
only  a  waste-water  privileges  Olney  v.  Fen- 
ner,  SI  D.  711. 

Title  by  prescription  is  raised  by  a  uni- 
form and  uninterrupted  diversion  of  water 
for  the  period  prescribed  by  the  statute  of 
limitations;  and  the  water  may  be  used  or 
applied  in  various  wavs,  but  no  material 
change,  injurious  to  other  owners,  will  be 
allowed.    Stem  v.  Burden,  60  D.  453L 

Adverse  enjoyment  for  twenty  years,  of  a 
water-course,  by  one  riparian  owner,  to  the 

grejudice  of  another,  wul  establish  a  right; 
ttt  mero  non-user  by  one  proprietor  will 
not  enlarge  the  right  of  a  neigbbor.  Town' 
aend  v.  McDonaJtd,  64  D.  503;  PUlsbury  v. 
Moore,  69  D.  91. 

The  right  to  use  of  water  is  acquired  in  a 
particular  manner  by  uninterrupted  adverse 
enjoyment  of  such  use  for  over  twenty  years. 
PiMury  V.  Moore,  69  D.  91. 

Adverse  enjoyment  by  another  is  what 
destroys  owner^  right  to  use  of  water,     /ft. 
6.  Bight  to  cut  ice.* — A  riparian  pro- 
prietor exerdses  a  valuable  privilege  in  cat- 
ting  ice^  and  trespass  creating  an  obstruction 

*Iee  In  streams  and  pondL  property  In,  in 
whom  vested,  see  note.  32  R.  iH-iSA. 
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the  state  in  whioh  it  then  wm,  ia  rlolatad  by 
a  Bubeeqiieiit  aale  of  a  branoh  line  £rom  the 

Srinoipal  line  of  water-pipea.  IhtrreU  ▼. 
impaon,  16  D.  1 15. 

If  a  vendor,  owning  a  traot  of  land  over 
whioh  he  has  dag  a  trench  to  oany  water  to 
his  mill  on  the  lower  part  of  the  tracts  sells 
the  upper  part  without  expressly  reserving 
the  water-nght,  the  vendee  has  no  right  to 
obstmct  the  trenoh  and  out  off  this  water 
•npply,  bat  he  takes  the  land  subjeot  to  this 
easement  ol  the  vendor.  Seibert  v.  Xeeon* 
49D.  52S. 

Where  the  langnage  umA  in  a  grant  of  a 
water  privilege  leaves  it  doabtful  whether 
the  intention  was  to  limit  the  porpose  for 
whioh  the  water  is  to  be  nsed,  or  only  the 
quantity  to  be  ased,  the  latter  oonstruotion 
will  be  favcNred.  Dewep  v.  WiUianu,  77  D. 
708. 

A  grant  ol  a  saffioient  quantity  of  water 
for  two  runs  of  stones  in  a  oertain  griit-mUl 
limits  the  quantity  of  water  to  be  used,  and 
not  the  purpose  for  whioh  it  may  be  used. 
lb. 

A  oonstruotion  of  a  grant  of  water-power 
that  will  restriot  the  grantee  to  the  speoifio 
use  to  whioh  the  water  was  applied  when 
the  grant  was  made  will  never  m  adopted, 
unless  the  language  of  the  grant  unmistak- 
ably shows  that  suoh  was  the  intention  of 
the  parties,    Hinea  v.  Robinson,  99  D.  772, 

The  oonveyanue  of  a  house  and  land  by  an 
ordinary  warranty  deed  oarries  with  it,  by 
impUoation,  the  right  whioh  the  grantor 
has  to  water  running  to  the  premises  oon- 
veyed  by  an  aqueduot  from  a  distant  spring; 
and  a  oontemporaneous  special  deed,  to  the 
grantee,  of  the  water  pnvilege,  oontaining 
limitations  and  restriotions  in  the  use  there- 
of, without  the  words  "to  his  heirs,  assigns, 
•ta,"  will  not  be  oonstrued  to  modify  the 
estate  in  the  water  and  aqueduot  so  as  to 
nreventit  passing  by  deed  of  l^e  premises 
trom  suoh  grantee  to  suooeeding  grantees, 
and  the  latter  may  recover  damages  from 
the  original  grantor  for  outting  off  the  aque- 
duot on  adjacent  land  owned  by  him,  and 
thus  disturbing  the  water  privilege.  Cool- 
id^|ev.  ffager,  5  B.  256. 

Where  the  owner  of  a  water-power  leases 
the  use  of  a  specific  quantity  of  water,  and 
the  lessee  habitually  usee  more,  and  threat- 
ens to  persist,  and  tilie  extent  of  suoh  use  is 
diffioult  to  estimate,  the  lessee  may  be  en- 
Joined,  without  any  allegation  of  injury  to 
the  lessor.  Lawson  v.  Mena$ha  Wooden 
ITare  Co.,  48  R.  528. 

10.  Bemedies  for  obstruottona.  — 
Equity  has  jurisdiotion,  oonourrent  wiUi  the 
remedy  at  law,  to  prevent  an  injury  to  pri- 
vate property  by  intermptiQs  an  ancient 
water-coarse  flowing  across  one^s  land.  BtLh" 
nap  V.  Belknap,  7  D.  5i8. 

Obstruotions  in  an  artifloial  ehannal 
through  whioh  there  exists  a  prescriptive 


right  to  flow  the  waters  of  a  lake,  though  oo^ 
casioned  by  natural  causes,  may  be  removed 
by  the  persons  whose  lands  are  overflowed 
b^  the  rise  in  the  lake  incident  to  the  di- 
minished capacity  of  its  ohannel  of  diaoharge^ 
without  there  beinff  any  ri^t  on  the  part  of 
the  owner  of  the  dhannel  to  object.  Chap' 
man  v.  Thamm  Mfg.  Obi,  33  D.  401. 

An  infringeoient  of  a  legal  right,  which,  if 
oontinued  ror  a  soffideDt  length  of  time, 
would  form  the  basis  of  a  prescriptive  right, 
will  oonstitate  a  cause  of  action,  without  iti 
being  required  that  any  other  damage  be 
shown,     lb. 

Obstructions  oaonot  be  placed  in  a  water- 
ooura^  even  if  it  is  alreadv  so  obstructed 
that  its  use  is  prevented,    /ft. 

The  owner  of  land  has  a  prima  faeU  right 
to  remove  a  portion  of  a  dam  built  upon  his 
land  by  another.  Bkhardaon  v.  JAnerson,  63 
D.  694. 

Equity  will  deoree  tiie  removal  of  an  ob- 
struction in  a  wateroourse  as  well  as  enjoin  its 
future  obelruotion.  Baari  v.  De  Hartj  72  D. 
395. 

Wherea  quantity  of  water  ooUects  at  differ^ 
ent  seasons  of  the  year  on  complainant's  land, 
to  suoh  an  extent  as  requires  an  outlet  to 
some  oomnum  reservoir,  and  if  suoh  is  al- 
ways the  case  in  times  of  heavy  rain  and 
melting  of  suow,  and  if  as  far  back  as  the 
memory  of  man  runs  that  flow  of  water  pro- 
duced a  natural  ohannel  through  the  defend- 
ant's l«id,  where  suoh  accumulated  surplus 
water  has  always  been  accustomed  to  run, 
the  complainant  has  a  right  to  have  the  water 
disoharmd  in  the  same  channel  for  the  relief 
of  his  umd,  and  equity  will  enjoin  the  de- 
fendant from  obstructing  it.    lb. 

The  surfaoe  water  on  the  plaintiiTs  land 
ordinarily  drained  into  a  natural  water- 
oourse flowing  through  his  land  and  the  de- 
fendant's. The  plaintiff  opened  a  quany  oa 
his  land,  and  in  the  winter  the  sarfaoe- 
water,  the  snow-water  and  the  water  front 
small  streams  ent  off  by  the  excavation  ao- 
oumulated  in  the  excavation.  In  the  spring 
the  plidntiff  pumped  the  water  from  the 
excavation  into  the  wateroourse.  During 
this  process  the  flow  was  greater  than  usuaC 
but  the  capacity  of  the  .watercourse  was 
sufficient  to  oarry  it  all  oil,  together  with 
the  natural  body  of  the  stream.  Defendant 
flJUed  up  the  ohannel  and  dammed  the  stream, 
thus  tlux>wing  back  the  water  on  plaintiff's 
land.  HM,  that  the  plaintiff  could  compel 
the  remo^  of  suoh  obstructions,  and  restnot 
such  interference  with  the  flow  of  tiie  stream. 
McCormick  v.  Horan^  37  R.  479. 

11.  -^-  for  flowage. — The  owner  of 
a  dam  on  a  stream  is  liable  for  damages 
caused  thereby  to  private  property  on  such 
stream  by  the  ordmary  and  expected  floods 
of  the  season,  but  not  for  those  ocoasionod 
by  extraordinary   and  unexpected    floods. 

is  principle  applied  in  the  casie  of  a 
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made  narigaUe  by  law.    Bdl  ▼.  McOlkUoek, 
U  D.  507. 

Keeping  np  »  dam  and  flowinff  the  lands  of 
another  for  twenty  years,  wiwont  payine 
damages  or  being  questioned,  is  evidence  of 
the  right  to  maintain  saoh  dam  and  flow 
such  lands,  and  a  bar  to  any  action  for  dam- 
ages in  so  doing.  This  is  true  nnder  the 
M^asaohnsetts  statutes  as  well  as  at  common 
law.     WiUiamB  v.  Nelton,  34  O.  45. 

The  abandonment  of  a  prescriptive  right 
to  maintain  a  dam  and  Dood  lands  is  not 
presumed  from  nine  years  non-user.     lb. 

The  owner  of  a  dam  on  a  watercourse 
may  be  liable  for  flowing  back  water  so  as  to 
obatruot  the  natural  drainage  of  land  lying 
near,  but  not  bordering  on  uie  watercourse, 
unless  such  obstruoticm  was  caused  by  a 
reasonable  use  of  his  own  land  and  mivilege, 
and  what  is  a  reasonable  use  is  orainarily  a 
mixed  question  of  law  and  fact.  Bas$6U  ▼. 
Salisbury  Mfg.  Co.,  82  D.  179. 

A  stream  flowed  in  a  well-defined  ohan- 
nel  across  a  highway  and  through  defend- 
ant's land,  until  a  great  freshet  came,  when 
it  left  the  old  channel  and  made  a  new  one 
down  the  highway  and  flowed  over  plaintifiTs 
land.  Plaintiff  uien  turned  the  water  back 
to  its  old  channel  in  defendant's  land.  Sub- 
sequently the  highway  surveyor,  without 
authority,  closed  up  the  old  channel  and 
thereby  caused  the  water  to  flow  upon  de- 
feudant's  land  in  various  places,  whereupon 
defendant  used  such  means  to  relieve  his 
land  as  to  cause  the  water  to  flow  aoain  in 
the  channel  formerly  puule  by  the  freshet 
and  upon  plaintifrs  land,  aeid,  that  this 
was  an  invasion  of  {daintifiTs  rights,  for 
which  he  could  maintain  an  action  without 
waiting  for  damaging  effects  from  the  water. 
TtUmr.  8eoU.  6  K  301. 

The  owner  of  land  planted  a  row  of  trees 
on  his  own  land,  and  along  the  division  line 
between  his  land  and  that  of  an  adjoining 
proprietor,  the  effect  of  which  was  to  obstruct 
the  pMsacm  of  driftwood  carried  upon  the 
land  of  8ie  adjoining  proprietor  by  the 
overflow  of  a  watercourse  adjacent  to  the 
lands  of  both  proprietors,  to  the  injury  of 
■uoh  adjacent  Una.  HM^  that  no  action 
would  lie  therefor.  TagloT  v.  FickaSf  31  R. 
114. 

19.  -««  for  diTortihg  the  flow  of  the 
■tream.— The  owner  of  land  may  divert 
the  water  of  a  stream  flowing  through  it, 
provided  he  returns  the  water  to  the  same 
channel  before  it  reaches  the  land  of  the 
proprietor  below.  Norton  v.  Valentine^  39 
I).  220;  Bkmehard  v.  Baker,  23  D.  504. 

The  ezistenoe  of  an  ancient  channel  by 
which  water  is  diverted  from  a  main  stream, 
does  not  justify  the  deepening  of  the  chan- 
juX  so  as  to  cause  a  greater  diversion  to  the 
injury  of  proprietors  along  the  main  streaoi. 
Blan^ardT.  Baker,  23  D.  504. 
Unlawful  diversion  suffered  for  twenty 


years  ripens  into  a  right  which  cannot  be 
controverted*    lb. 

Where  one  diverts  into  a  new  channel  the 
water  of  a  stream  ruoning  through  his  land, 
and  then  obstructs  this  new  channel  so  as  to 
carry  off  the  water  in  an  entirely  different 
direction  than  that  in  which  it  ran  before 
the  diversion,  a  right  of  action  accrues  to 
the  proprietor  below,  who  is  injured  thereby. 
Norton  V.  VoUnUne,  39  D.  220. 

Whether  one  may  acquire  a  right  to  water 
in  the  swamp  lands  ot  another,  so  as  to 
maintain  an  action  against  the  latter  for 
draining  and  improving  his  lands,  whereby 
nitration  into  a  running  stream  is  destroyed 
and  the  volume  of  water  diminished,  is  not 
decided.     Thayer  v.  Brw^  49  D.  474. 

A  legislative  grant  to  an  incorporated 
company,  giving  them  the  exclusive  right  of 
conducting  water  to  a  city  for  a  term  of 
years,  confers  no  right  upon  them  to  divert 
waters  of  a  running  stream  to  the  injury  of 
riparian  proprietors,  without  making  com- 
pensation therefor.  Stum  v.  Burden,  00  D. 
453. 

Riparian  proprietors  are  not  deprived  of 
their  common-law  action  for  damag^,  where 
the  lessee  of  certain  city  water-works  fails  to 
exercise  his  authority,  conferred  by  legisla- 
tive enactment,  in  suing  out  a  writ  of  ad 
quod  damnum,  to  ascertain  damages  sus- 
tained by  such  proprietors  for  his  diversion 
of  the  water  of  a  running  stream.    lb. 

A  municipal  corporation  owning  land  upon 
a  watercourse  acquires  no  right  to  divert 
water  from  the  stream,  to  the  injury  of  other 
riparian  proprietors,  in  sufficient  quantities 
to  supply  the  domestic  wants  of  its  inhabit- 
ants residing  at  a  distanoe  of  from  three  to 
five  miles  from  the  stream.     lb. 

Diversion  of  the  water  of  a  creek  in  viola- 
tion of  the  right  of  complainant  entitles 
him  to  an  injunction,  even  though  he  suffer 
no  actual  damage  thereby.  Bunlen  v.  Stein, 
62  D.  75a 

One  who  conveys  water  by  means  of  arti- 
ficial canals  into  a  natural  stream  in  which 
another  has  a  water-right  hj  prior  appro- 
priation may  afterwards  divert  an  equal 
amount  above  the  latter's  dam,  providea  he 
does  not  injure  his  right  Butte  O.AD.Oa. 
V.  Vaughn,  70  D.  769. 

The  defendant,  owning  the  land  on  one 
side  of  a  river,  built  a  breakwater  to  prevent 
the  water  encroaching  upon  his  land,  which 
had  the  effect  to  throw  the  current  over 
upon  and  wash  away  the  plaintiflPs  lands 
opposite.  Held,  that  defendant  was  liable. 
Gerriih  v.  Olough,  2  B.  165. 

13.  Bules  of  pleadinff  and  evidence 
in  actions  for  diversion.  —  Riparian 
proprietor's  right  is  not  Umited  to  the  mode 
or  quantity  of  his  previous  use.  Hence  it  is 
no  defense  to  an  action  for  diverting  water 
from  a  riparian  proprietor,  to  show  that  ne 
injuiy  would  have  aoorued  to  him  if  he  had 
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not  ohanged  the  manner  or  extent  of  his  ate, 
because,  independent  of  any  particnl-ir  use 
of  or  for  it,  he  has  the  right  to  the  flow  of 
the  water  on  his  own  lana  without  diminu- 
tioQ  or  alteration.  Buddiagtan  r,  Bradley^ 
•28  D.  386. 

An  allegation  in  an  action  for  the  diversion 
of  water,  to  the  effect  thAt  b^  reason  of  the 
acta  of  the  defendant^  the  plaintiff  could  not 
enjoy  his  l«nd  as  beneficially  as  he  otherwise 
miffht^  and  that  he  was  deprived  of  the  use 
and  profits  thereof,  is  sufficiently  particular 
'  to  admit  evidence  of  whatever  damages  to 
his  land  or  mill  privilege  the  plaintiff  has 
suffered.    Parkm-  v.  Orlnpold,  42  D.  739. 

The  riparian  owner  must  show  actual 
perceptible  damage  by  diversion  of  the 
water  in  a  stream  flowing  through  his  land, 
by  another  ripariao  owner,  before  he  can 
recover  therefor.  JBUiot  v.  ^Uchburg  R,  R, 
Go,,  57  D.  85. 

A  complaint  aUe^ng  that  a  riparian  pro- 
prietor, after  diverting  water,  did  not  restore 
it,  is  ffood.  His  liability  rests  on  the  naked 
fact  that  he  did  not  return  the  water;  not 
on  the  reasons  why  he  did  not.  8twi  v. 
Burden.  65  D.  394. 

No  material  varisjioo  exists  between  alle- 
gations and  proofs  when  the  complaint 
alleges  that  d[efendant  wrongfully  diverted 
the  water  and  prevented  its  return,  while 
the  evidence  shows  that  whle  the  water 
was  originally  diverted  by  him  he  provided 
means  tor  its  return  to  its  natural  channel 
above  plaintiff's  land,  and  that  its  return 
was  prevented  by  the  act  of  another  person 
after  it  left  defendant's  land.    lb. 

Tenants  in  oommon  ma^  join  in  an  action 
for  diversion  of  water,  sinoe  this  is  in  the 
nature  of  a  nuisanoe.  Paarht  v.  Kilkamt  68 
D.  310. 

An  action  may  be  maintained  in  Massa- 
ohusetts  for  diverting  a  stream  in  that  state, 
and  preventing  it  frcmi  cominff  to  the  plain- 
tiff's mill  in  lUiode  Island.  liannvUU  dnn- 
pcmy  V.  CSty  </  VToneeifar,  52  R.  261. 

A  mill-owner  may  recover  upon  proof  of 
an  unlawful  diversion  of  a  stream,  without 
proof  of  actual  dainase,  in  an  action '  on  the 
case.    Blamchard  v.  Baker,  23  D.  604. 

To  prove  damage  from  diversion  of  a  water- 
oonrae  a  plaintiff  suing  therefor  may  intro- 
duce evidenoe  of  the  oost  of  oonstmcting 
the  defendant's  mill  on  the  same  stream, 
and  of  the  yearly  rent  of  ^e  mill*  to  show 
at  what  expense  he,  the  plaintiff,  might 
make  the  water  aVailable.  Plumtdgh  v. 
Dato9o%  41  D.  199. 

Damage  is  presumed  from  a  diversion  of  a 
stream.    lb. 

Evidence  of  damage  occasioned  by  diver- 
sion of  water  cannot  be  given  by  one  unin- 
formed as  to  the  sixe  of  the  stream,  its  supply 
ol  water,  or  the  amount  diverted.  8Uin  v. 
Burden,  60  D.  453. 

Evidence  of  actual  possession,  with  elaim 


of  title,  enables  plaintiff  to  sue  for  disturb- 
ance of  riparian  rights,  and  evidence  ol 
plaintiff's  want  of  titie  is  irrelevant.     76. 

In  an  action  for  damages  for  diversion  of 
water,  defendants  in  possession  cannot  prove 
an  older  and  better  title  in  third  persons,  un- 
less such  persons  are  made  parties,  and  the 
facts  specially  setups  Humphrejfe  v.  JUeCall, 
70  D.  021. 

The  burden  of  proof  is  on  the  party  who 
conveys  water  into  a  stream  above  another's 
dam,  where  the  latter  has  a  water-right,  aul 
who  wishes  to  divert  such  water  before  it 
reaches  the  dam,  to  show  that  he  diverts  no 
more  than  he  conveyed  into  the  stream.  He 
must  show  clearly  to  what  portion  he  is  en- 
titled. He  can  claim  only  such  portion  as  is 
established  by  decisive  proof.  The  enforce- 
ment of  his  right  must  leave  the  opposite 
party  in  the  use  of  the  full  quantity  to  which 
he  was  originally  entitled.  BtUie  etc.  Oo,  v. 
Vaughn,  70  D.  769. 

A  grant  of  use  of  water  may  be  presomed 
when,  in  an  aotion  for  the  wrongful  diversion 
of  tiie  water,  the  jury  are  satisfied  from  the 
evidenoe  that  the  defendants  have  been  in 
the  continued,  adverse,  uninterrupted  pos- 
session, use,  and  enjoyment  of  the  water  in 
dispute  for  five  years  preceding  the  oom- 
uiencement  of  the  action.  iTniom  Water  Co. 
V.  Craru,  85  D.  145. 

14.  Bamages  raooverable  for  di^er- 
■lon.  —  Damages  for  nuisance  in  diverting 
water  oan  only  be  given  for  injuries  actually 
sustained  prior  to  the  commencement  of  tne 
suit     Thayer  v.  Brooke,  49  D.  474 

Damages  acoruing  subsequent  to  commence- 
ment of  aotion  for  damages  by  riparian  pru* 
prietors  are  not  recoverable  except  in  a  new 
action,  but  evidence  of  such  damages  is  ad- 
missible to  show  the  oooseqnences  m  the  ori- 
ginal diversion.    Stein  v.  Burden^  60  D.  453. 

A  riparian  proprietor  is  entitled  to  nominal 
damages  for  any  disturbance  of  his  right, 
without  proof  of  actual  damage.     lb, 

15.  Bemedies  for  oontudnatioii  or 
IK>Uatioxi.  —  Where  tan-bark  thrown  into  a 
stream  by  defendant  is  annually  deposited 
on  land  of  plaintiff  below,  no  right  bj  pre- 
scription to  so  deposit  his  tan-bark  arises  in 
favor  of  defendant^  if  snch  deposits  have 
<mly  taken  place  for  the  six  years  last  past, 
though  he  may  have  thrown  his  bark  into 
the  stream  for  twenty  years  or  mora  Oroe' 
by  V.  Besaey,  77  D.  271. 

The  question  whether  the  use  of  a  stream 
to  carry  off  a  mannfaoturer's  waste  is  rea- 
sonable or  not  is  one  of  faot  for  the  pry, 
depending  upon  the  oirottmstanoes  of  the 
case,  such  as  the  siae  and  character  of  ih» 
stream,  the  purpoee  of  its  use,  the  benefit  to 
the  manufacturer,  and  the  injury  to  the  other 
riparian  owners.  Ha^fee  v.  Waldrant  84  D. 
105. 

Evidenoe  ol  usage  is  inadmissiUe  upon  ^e 
question  ol  reasonable  use  cl  a  stream  by  a 
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■naimfafftartr  in  diaohArging  wasU   tiiere- 
in.    lb, 

A  mi]l-own«r  has  the  riffht,  in  m  reaaona- 
hle  maimert  to  discharge  uie  waste  from  his 
mill,  saoh  as  sawdust,  shavings,  eta,  into 
the  stream,  in  the  ordinary  course  of  nsing 
suoh  mill;  hot  he  has  not  tne  right  wantonly 
and  needlessly,  and  oat  of  the  ordinary 
course  in  such  cases,  and  not  in  the  service 
of  his  substantial  interest  and  benefit  in  the 
use  of  his  mill  in  a  reasonable  manner,  to 
throw  suoh  waste,  or  permit  it  to  go  into  the 
stream,  to  the  injury  of  inferior  heritors. 
Jacobs  V.  AUard,  I  R.  331. 

If  the  water  of  a  stream  becomes  polluted 
by  the  emptying  into  it  of  city  sewers,  so 
that  a  riparian  proprietor  cannot  use  it  in  his 
business  as  he  has  been  before  accustomed  to 
do,  he  oannok  recover  Mainst  the  city  for 
the  poUntion,  so  far  as  it  is  attributable  to 
the  plan  of  sewerage  adopted  by  the  city; 
but  he  can  recover  for  it  so  far  as  it  is  at- 
tributaUe  to  the  improper  construction  or 
unreasonable  use  of  the  sewers,  or  to  the 
negligenoe  or  other  fault  of  the  city  in  the 
care  or  management  of  them.  Mertifield  v. 
CUp  of  WareeUer,  14  R.  692. 

Every  owner  of  land  through  which  water 
flows  is  entitled  to  receive  the  water  unoor- 
mpted  in  quality  from  riparian  proprietors 
above  him;  and  a  court  of  equity  will  issue 
an  injuDction  to  prevent  such  corruption, 
upon  satisfactory  proof  thereof.  Richmond 
Mfg,  Co,  V.  Atlantie  Dt  Laine  Co..  U  R.  658. 

"Ale  plaintiff  purchased  a  tract  of  land  in 
the  coal  recion  and  erected  a  residence  upon 
it.  A  lea<ung  inducement  to  the  puroluhse 
was  a  pure  mountain  stream  of  water  run- 
ning tnrough  the  land.  The  plaintiff  con- 
structed a  pond  for  fish  and  ice  upon  it,  and 
from  it  supplied  a  cistern,  a  ram  and  a  tank 
in  the  attic  of  his  house.  Subsequently  de- 
fendants opened  a  colliery  on  the  stream  two 
miles  above,  which  corrupted  the  water  and 
Biioiled  it  for  plaintiff's  uttes,  killed  fish  and 
fchrabbery,  corroded  the  pipes,  and  compelled 
plaintiff's  abandonment  of  the  water.  Held^ 
that  plaintiff  had  a  right  of  action  therefor, 
and  that  a  nonsuit  was  erroneous.  Sander^ 
mm  V.  Pentuylvania  Coal  Co,,  27  R.  711. 

In  working  a  coal  mine  the  defendant 
caused  the  debris  to  be  depo&ited  in  a  nat- 
ural stream  of  water,  and  the  same  in  the 
rainy  season  was  carried  and  left  on  the 
plaintiff's  land  bv  the  natural  flow  of  the 
stream.  Held,  that  the  defendant  was  lia- 
ble for  the  injury.  Robitttan  v.  Black  Dia- 
numd  Coal  Co..  40  R.  US. 

The  defendant,  proprietor  of  a  slaughter- 
house on  a  stream,  had  for  eight  years  been 
in  the  habit  of  discharging  the  blood  and 
offal  into  the  stream.  Ower  persons,  pro- 
prietors of  slaughterhouses,  breweries,  soap 
factories  and  the  like,  also  discharged  the 
'vefuse  of  their  establishments  in  like  manner. 
The  effect  was  to  damage  the  plaintiff,  pro- 
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prietor  of  a  flour-mill  which  had  been  for 
thirty  years  established  lower  down  the 
stream,  by  rendering  the  water  offensive, 
tainting  the  air,  and  injuring  the  health  of 
his  operatives.  Htid^  that  the  defendant 
should beenjoined.  Wooduearx,  SdioefertiX^ 
R.  419. 

16.  Subterranean  watercourses ; 
springs,  wells,  eta  — 1.  InyeneraL*  — 
Prior  occupancy  of  water  percolating  in  the 
earth  gives  no  exclusive  right  as  against 
owners  of  adjacent  land.  Roaih  v.  DriicolL 
62  D.  352. 

In  the  enjoyment  of  one's  land  he  may  out 
drains,  or  mine,  or  quarryv  though  in  so 
doing  he  interferes  with  the  flowaff e  of  water 
in  hidden,  nnknown,  undergrouna  channels. 
Haldeman  v.  Bruckhart,  84  D.  611. 

A  land-owner  must  not  maliciously  or 
negligently  divert  even  an  unknown  subter- 
ranean straam,  to  the  damage  of  a  lower  pro- 
prietor,   lb. 

The  inferior  proprietor  may  have  rights  in 
known  and  well-defined  subterranean 
streams  which  -the  courts  will  protect,  and 
he  may  invoke  the  same  rules  in  insisting 
upon  their  uninterrupted  flow  as  exist  in 
the  eases  of  watercourses  upon  the  sur- 
face.   /&. 

Waten  peroolattng  in  the  soil  belong  to  the 
owner  of  the  freehold,  and  he  may  use  them 
as  he  chooses,  free  from  any  usufructuary 
rights  in  othera.  ffanson  v.  McOue.  10  R. 
299;  WUmmr.  CUp  qf  New  Becffard.  11  R. 
862. 

Where  snbterranean  water  emerges,  and 
afterward  sinks  and  re-emerges,  if  its  entire 
exact  course  can  be  traced,  tne  proprietor  of 
the  land  at  the  latter  point  will  be  nrotected 
against  a  diversion  of  the  water,  oaddhr  v. 
^42  R.  62. 

Where  subterranean  water  flows  in  a  dis- 
tinct channel,  an  adjoining  owner  of  land 
has  no  greater  right  to  divert  it  than  if  it 
were  on  the  surface  of  the  earth.  Burroughs 
V.  SaterUe.  66  R.  350. 

8.  WelU. — Water  standing  or  percolating 
in  the  soil  is  part  of  it»  constituting  one 
of  the  natural  advantases  of  the  land,  which 
each  owner  is  entitled  to  use  as  fully  and 
freely  as  he  can  by  sinking  wellk  Boaih  v. 
DriscolU  62  D.  352. 

Defendant  digging  a  reservoir  on  his  land, 
which  lowers  water  in  pluntiff's  well,  pre- 
viously made  on  adjoimug  land,  so  that  it 
cannot  be  used,  there  being  no  stream  of 
water  running  into  or  from  either  excava- 
tion, and  it  not  appearing  whether  the 
diminution  of  water  in  the  plaintiff's  well  is 
produced  by  cutting  off  or  divertmg  subter^ 
ranean  supplies,  or  by  draining  water  from 
it,  cannot  be  enjoined,  there  Ceing  no  evi- 
dence of  improper  motive  in  the  defendant's 
proceedings.     lb, 

*8ee  note  on  percolatinr  and  subterranean 
waters,  64  D.  727-73a 
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Dnining  a  well  or  subternuieMi  spring  of 
Another,  oftosod  hj  an  ozcavatum  made  by  a 
person  upon  his  own  land,  is  damnum  oftsjue 
in^juria,  for  which  no  action  lies.  Aeto  Al- 
hany  tie,  R.  R,  Co,  ▼.  PeUraon.  77  D.  60. 

A  land-owner  dog  a  well  for  the  ose  of  his 
family  and  stock,  thereby  preventing  the 
water  from  reaching,  by  peroolatiou  or  un- 
derground currents,  the  spring  or  open  i-un- 
ning  stream  of  an  adjoininc  owner.  HM, 
that  this  was  not  actionable.  ViUouje  </ 
Ddhi  ▼.  YoutnafU,  6  K  lOa  8.  P.,  Iloth 
gan  r.  Milwaukee  etc  R.  R.  Co.,  14  R.  502; 
Chaee  ▼.  SUversiane,  16  R.  419;  Phelps  v. 
Nawlen,  28  B.  93. 

8.  Springe. — A  defined  snbterranean  flow 
of  water  amounting  to  a  regular  and  con- 
stant stream  oannot  be  diverted  or  des- 
troyed by  the  owner  of  land  above,  through 
which  it  flows,  to  the  injury  of  the  owner 
of  the  land  below,  on  which  it  issues  in  the 
form  of  a  spring.  Wheatky  v.  Bought  64 
D.  721. 

The  destmetioii  of  a  spring  depending  for 
its  supply  on  peroolation  trom  the  land 
above,  by  use  of  the  land  above  for  mining 
and  other  lawful  purposes,  will  not  render 
tho  owner  liable  in  damages  to  the  owner  of 
the  lower  land  whose  spring  is  destroyed, 
unless  the  injury  was  oooasioned  by  malice 
or  negligence.    lb. 

Where  one  by  unnecessary  excavations 
upon  his  own  lauds,  without  interfering  with 
any  known  watercourses,  withdraws  water 
from  his  neighbor's  sprins  or  well  b^  per- 
oolation, he  is  liable  for  the  injury,  if  his 
acts  are  in  dero^tion  of  a  grant  between 
tiie  parties,  or  m  violation  of  a  covenant 
oontained  therein.  JohneUtwn  Ckeeee  Mfg. 
Co.  V.  Veghte,  26  R.  125. 

One  may  not  divert  a  spring  on  his  land 
to  tho  injury  of  a  prior  appropriator  to 
whem  the  water  naturally  comes  through  a 
ereek  by  percolation  from  the  spring.  Strait 
V.  ^roim,  40  R.  497. 

One  who  accepts  a  deed  with  a  reservation 
of  tiie  right  to  draw  water  from  a  spring, 
and  afterward,  for  the  sole  purpose  of  cut- 
ting off  the  water  percolating  to  the  spriuff, 
digs  a  well  on  the  land  so  conveyed,  is  liable 
to  his  grantor  for  the  consequent  injury. 
Chesley  v.  King,  43  R.  669. 

Defendant  was  the  owner  of  a  spring  sup- 
plied by  percolation  only  and  having  no 
natural  channel  or  outlet  There  was  an 
artificial  channel  which  had  for  fifteen  years 
oondttcted  the  water  to  plaintiff's  land  be- 
low. In  an  action  to  restrain  defendant 
from  digging  on  his  own  land  so  as  to  divert 
the  sources  of  the  spring,  —  hdd^  that  plain- 
tiff had  no  snoh  uterest  in  the  spring  as 
wocld  support  the  action,  and  that  tne  user 
would  not  support  the  presumption  of  a 
grant  of  an  easement.  HcuuKm  v.  McCue, 
10  R.  299. 

A  purchased  land  subject  to  the  reserva- 
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tion  of  the  right  in  B  to  conduct  water  from 
a  spring  thereon  to  his  adjoining  laud.  A  in 
eood  faith  dug  a  well  on  his  own  land,  somo 
forty  feet  from  the  spring,  and  the  subter- 
ranean supply  of  the  spring  was  thereby 
cut  ofL  Held,  that  A  should  not  bo  re- 
strained.   Ljfbe*e  Appeal,  51  R.  542, 

WAYS. 

See  HioRWATs;  Frivati  Watb. 

WEAPONS, 

Assault  with  deadly,  see  Assavlt,  36-41. 
Carrying  concealed,  see  Cokcbalbd  Wxaf- 

OK8. 

Description  of,  in  indictment,  see  Homicidii^ 

23;  INDICTMKNT,  26. 

WEABnra  appabeii. 

Exemption  of,  from  attachment  or  executioii, 
see  Attaghmsnt,  42;  ExscnnoN,  158, 
159. 

WEIGHTS    AJn>   KBASXTBBa 

1.  Power  of  congress  to  fix  stand- 
ard.  —  The  grant  in  &e  federal  constitution 
of  power  to  congress  to  regulate  weights  uid 
measures  does  not  extinguish  the  right  of 
the  states  to  deal  with  tiie  same  subject 
until  congress  shall  Ivtve  exercised  its  power 
in  regard  thereto.  Weaker  v.  Fegefy,  tO  D. 
151;  Rarrie  v.  RutUdge,  87  D.  441. 

S.  Xifeot  of  statutory  provisiona  ~ 
A  statute  regulating  weights  and  measures 
binds  the  parties  to  contracts,  and  local  cus- 
toms fixing  different  weights  or  measures 
cannot  be  set  up  unless  mentioned  in  the 
contract.    Jffame  v.  RtUledgej  87  D.  441. 

A  contract  for  masonry  at  a  specified  price 
per  perch  will  be  construed  according  to  the 
statute  defining  the  number  of  cubic  feet  in 
a  perch,  in  the  absence  of  any  expression  to 
the  contrary;  no  implied  contnust  to  the 
contrary  is  competent,  and  if  both  parties 
contemplated  a  perch  of  a  different  number 
of  feet,  then  the  contract  must  be  corrected 
in  a  court  of  equity.     76. 

8.  Whaf  is  a  «ton.''~Two  thousand 
pounds  avoirdupois  weight  constitute  a  ton 
m  Pennsylvania.  Evane  v.  Mfyere,  25  Pa. 
St.  114;   Weaver  v.  Fegelg,  70  D.  151. 

WBLLa 

Protection   of    property   in,    see    Watib* 

COURSES,  16. 

W±LABVE3. 

[Incudes  the  right  to  erect  wharves,  and  chane« 
for  their  use  hy  vessels;  the  lieu  (or  wharfage; 
the  liabilities  of  wharfingeri;  aad  the  rlgiita  of 
persons  using  wharves.] 

Powers  of  cities  respecting,  see  Municipax 

CORPORATIOXS,  36. 

Right  to  erect,  see  also  Rifariak  Rioets,  8. 

1.  Nature  of  wharyaa  and  property 
therein.  —  A  ^  wharf  is  private  property 
when  built  by  individuals.  When  built  by 
a  city  under  the  general  law,  it  is  under  ' ' 
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and  oontrol  of  the  dW  Mithor- 
iiiea.  JefermmmlU  ▼.  LauuvUie  ttrrjf  Cc^ 
89D.49Sr 

FlfttipMil^  Aoonycyanoeof  Awharf,  both 
M  ftppnrtonaal  and  m  parod«  iinder  the 
ICasskchiisetti  oolony  ordinanoe^  where  they 
are  described  as  bounding  on  an  arm  of  the 
■aa  and  extend  from  the  upland  below  high- 
water  mark*  AMff  ▼.  Eastern  R,  R,  Co,, 
38  D.  426. 

8.  Bighttoerectwharves.  —  Athtrd 

Eraon  baa  no  right  to  erect  a  wharf  on  the 
id  below  high-water  mark  on  a  tide- water 
stream,  or  on  a  creek  emptying  into  it,  yrith- 
ont  the  permission  of  the  owner  of  tiie  ad* 
JaMnt  fast  Und.     BaU  ▼.  Slack,  80  D.  278. 

The  legislature  may  authoriaelJieerectionof 
wharves,  and  reclamation  of  land  from  water, 
for  the  purpose  of  enoouraging  navigation  and 
oommerce,  although  the  effect  is  to  oonfer 
privileges  and  advantages  wholly  private  and 
exclusive  in  their  character.  Pkipps  v.  Slate, 
85  D.  654. 

The  right  to  erect  a  wharf  is  founded  either 
In  the  ownership  of  the  soil  or  the  right  of 
omineut  domain.  J^ermnwUU  ▼•  XoiSfvUfe 
Ferrjf  Co.,  89  D.  495. 

The  ri^t  to  build  and  maintain  a  wharf 
ont  to  a  point  in  the  stream  where  it  is  prao- 
ticably  navioable^  or  even  beyond  that  point» 
provided  it  doea  not  obatmot  navigation,  ia 
n  well-established  incident  to  riparian  owner- 
ship.   Baifibridge  v.  Sherlock,  85  D.  644. 

The  ledalatuxe  may  forbid  the  owner  of 
land  on  the  bank  of  a  navigable  non-tidal 
river  to  build  any  iriiarf,  pier  or  bulkhead 
between  high  and  low- water  marks,  without 
the  consent  of  the  oonnoil  of  the  town  or 
oity,  and  he  may  be  enjoined  from  doing  so. 
Savensteood  v.  FlemSng9,  46  R.  485. 

8.  Bights  of  wliarflngera,  genarally. 
—  A  wharf  extended  below  low  water  gives 
no  right  of  possession  to  any  adjacent  land 
under  water  not  actually  oovared  by  the 
wharf,  nor  any  right  to  the  exclusive  use  of 
the  open  space  at  its  side.  The  only  right 
of  the  whm-owner  over  the  adjacent  water 
Is  that  which  he  has  in  common  with  iJl 
others,  of  moorins  vessels  upon  it»  or  pstsing 
and  repassing  witn  boats  and  vessels  engaged 
in  navigation.     Qray  v.  Bartlett,  32  D.  208. 

The  owner  of  flats,  covering  the  whole 
thereof  with  a  wharf,  does  not  thereby  make 
■noh  a  claim  of  right  to  use  the  land  of  a 
coterminous  proprietor  to  la^  vessels  upon, 
as  will  ripen  into  a  prescriptive  right  to  so 
ase  such  land,  although  the  adjacent  propri- 
etor acqaiescea  in  the  maintenance  of  the 
wharl     76. 

The  right  to  use  reasonably  the  water 
apace  in  front  of  a  wharf  for  the  purpose  of 
mooring  vessels  landing  thereat  is  an  incident 
to  its  ownership.  This  space,  when  not 
actually  occupied  bv  boats,  may  be  freely 
traversed  by  the  public  en>;a((ed  in  navisat- 
tng  the  atnam,  cmt  it  cannot  be  used  as 


a^nst  the  wharf  j^ioprietor,  and  without 
his  consent,  aa  mooring-ground  for  vessels. 
BainMdge  v.  Sherlock,  85  D.  644. 

4.  Bight  to  wharfiaga,  and  how 
enforced.  — The  taking  of  wharfiige  or  toll 
on  navigable  streams  is  a  franchise  subject 
to  the  regulation  of  the  legislature,  and  not 
lawfully  exercisable  without  its  permission. 
Lansing  v.  SmiUi,  21  D.  89. 

Wharfage  exacted  of  steamboats  and  ves- 
sels by  the  owner  of  the  soil  for  the  use  of 
it  is  not  a  tonnage  duty,  repugnant  to  the 
federal  constitution.  (yConley  ▼.  CfUjf  i/ 
Natchez,  40  D.  87. 

The  ri^ht  to  collect  wharfage  and  dockage 
18  not  within  the  California  Kevenue  Act  of 
1851,  and  the  naked  risht  cannot  be  assessed 
eo  nomiTM  and  made  liable.  />#  Witt  v. 
Ham,  56  D.  852. 

Ae  right  to  collect  wharfaee  or  dockage 
is  a  franchise  or  incorporeal  hereditament, 
an  uncertain  profit  issuing  out  of  realty,  and 
is  neither  tfuX  estate  nor  personal  proper- 
ty.    Ih, 

A  wharfinger  has  no  claim  against  the 
owner  of  goods  for  wharfage  accruing  after 
the  owner  haa  sold  the  goods,  ffiven  the 
wharfinger  notice  thereof,  and  tennered  him 
the  whariage  due.  Wooster  v.  Blossom,  72 
D.  549. 

Notice  to  a  wharfinger  of  the  sale  of 
goods,  to  terminate  the  vendor'a  liability  for 
futuia  whariage,  may  be  given  either  orally 
or  by  a  delivery  order,     to. 

A  wharfinger,  like  a  common  carrier,  may 
make  what  oontract  he  nleases  as  to  his 
compensation.    Southern  a,  Co,  v.  Sparks, 

75  D.  793. 

Where  a  wharfinger  specifies  his  rates  of 
charges,  and  gives  notice  to  a  customer  in  ad- 
vance, and  the  latter  afterwards  makes  use  of 
the  wharf,  he  thereby  assents  to  the  proposed 
charges,  and  cannot  refuse  to  pay  them  on 
the  ground  that  they  are  more  than  is 
reasonable  or  customary;  and  the  same  rule 
applies  in  the  case  of  tavern-keepers  and 
warehousemen.     Ih, 

A  state  statute  giving  a  remedy  for  daims 
for  wharfage  by  procecKlings  m  rem  is  void. 
Brookman  v.  Hammill,  3  K.  731. 

5.  Iden  for  wharf ag^.  —  A  wharfin^r 
has  a  double  remedy  for  his  wharfage:  a  hen 
on  tiie  article  and  a  claim  against  the  owner 
personally.      Wooster  v.  BloMom,  72  D.  549. 

6.  Liabilities  of  wharfingers,  gener- 
ally. —  A  wharfinger  is  one  who  keeps  a 
wharf  for  the  purpose  of  receivin((  goods  for 
hire.     Rodijern  v.  Stophcl,  72  D.  775. 

Wharfingers  are  liable  for  want  of  ordin. 
ary  diligence  only*  and  not  as  commoa 
carriers.  BUn  v.  Mayo,  33  D.  175;  Cox  v. 
CRiley,  58  D.  633;  Rodgers  v.  Stophel,  71 
D.  775. 

To  render  a  wharfinger  liable,  delivery  to 
him  must  be  proved,  and  a  charge  for  wharf- 
age, if  made  from  the  shipping  list  and  not 
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from  iiiBpeotioa  of  the  goodi»  is  not  saffident 
•videnoe  to  prove  that  faot.  BUn  ▼.  MauOf 
83  D.  175. 

Mere  deliTery  of  goode  at  the  wharf  is  not 
neoeesarily  a  delivery  to  a  wharf-owner  as  a 
wharflnfler,  and  evidence  of  mage  is  admissi- 
ble to  show  when  goods  landed  at  a  wharf 
are  to  be  considered  as  in  the  onstody  of  the 
wharfinger.    Ih. 

In  an  action  against  a  wharfinger  for  the 
value  of  goods  received  by  him,  uid  which 
he  failed  to  deliver  to  the  consignee,  he 
mnst  prove  the  property  to  have  been  lost, 
or  to  nave  passed  out  of  his  possession,  in 
order  to  have  the  court  determine  whetJier 
it  had  been  so  lost  for  the  want  of  reasona- 
ble care.    Cox  v.  O'EUey,  58  D.  638. 

Requesting  "  a  lad/'  who  does  not  appear 
to  be  the  agent  of  the  consignee,  to  notify 
■aid  consignee  that  a  box  was  at  the  wharf 
for  him*  or  proof  that  a  rumor  of  such  fact 
had  reached  said  consignee^  will  not  excuse 
a  wharfinger  from  his  neglect  to  give  direct 
and  reasonably  prompt  notioe  thereof.     lb, 

A  wharfinger^  responsibility  begins  when 
goods  are  deuvered  on  his  wharf,  imd  he  has 
received  them  as  wharfinger,  either  expressly 
or  by  impUoation.  Rodgen  v.  ^topAet,  72  D. 
775. 

Whether  a  party  iaa  wharfinger  or  not  is  a 
question  for  the  jury.    lb. 

7.  as  regurds  safety,  repairs, 

•to*  —  The  lessee  of  a  private  wharf  is  lia- 
ble for  injury  to  a  vessel  which  he  takes  to 
his  whaif^  there  to  be  loaded  by  him  with 
his  oaigOb  occasioned  while  he  was  loading 
the  vessel,  without  fault  on  the  part  of  the 
owners,  and  through  the  insufficiency  of  the 
whart     BatreU  v.  BUick,  96  1>.  497. 

The  owner  of  a  wharf  is  liable  for  an  in- 
jury to  a  vessel  lawfully  using  it,  by  an  ob- 
struction in  the  river  bottom  adjoming  it, 
known  to  him  but  not  to  the  master  of  the 
vessel.    Barber  v.  Abaidroth,  65  R.  821. 

A  municipal  ordinance  required  owners  of 
wharves  to  maintain  cap-logs.  Owing  to  the 
absence  of  a  oapnlog  on  the  defendant's 
wharf  the  plaintiff,  acquainted  with  the 
premises,  sustained  injury.  Evidence  was 
offered  by  the  defendant  to  show  that  cap- 
logs  would  have  interfered  with  tiie  loading 
of  vessels  in  the  oourse  of  their  business.  I 
This  was  rejected.  iTe^ii,  error.  Also,  hM^ 
that  no  liability  was  raised  by  the  mere  non- 
compliance with  the  ordinance.  Philadel- 
phia etc  R.  R,  Co.  V.  Brvm,  33  R.  726, 

A  customs  officer,  searching  for  smugglers 
at  a  wharf  where  foreign  vessels  discharged, 
having  no  lantern,  fell  into  the  water 
through  an  opening  left  unguarded  and  un- 
lighted  in  the  wharf  by  the  owner,  and  was 
injured.  BeH  that  he  could  maintain  an 
action  therefor.  Low  v.  Chrand  Trunk  Ry 
Co.,  39  R.  331. 

8.  Sights  of  persons  using  wharves. 
—Vessels  whose  caigoes  are  to  be  discharged 


at  the  same  dock  mnst  take  their  tun  ia 
the  order  ol  their  arrival;  and  the  owner  ol 
such  dock  is  not  bound  to  make  provision 
for  an  unexpeeted  and  accidental  aocnmula- 
tion  of  vessels.  Wordin  v.  BemU^  85  D.  255l 
A  navigator  who  lawfully  lands  at  a  reffu- 
lar  whan  is  not  justified  by  any  publio 
ri^ht  in  the  river  or  stream  in  so  mooring 
his  boat  that  its  side  and  stem  will  be  car- 
ried against  or  lie  along  the  wharf  of  an  ad* 
Joining  wharf -owner.  BamMdm  ▼•  After- 
lodTwD.  644. 
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BRCI8RB. 

I.  Qmeral  FHnd^pltK 

1.  OenBTBl  nature  of  a  wlU.  ^The 
word  "  legaey"  it  often  need  in  %  will  in  re- 
lation to  real  m  well  m  personal  property, 
and  its  oonstmotion  ahonld  bejeovemed  by 
the 'intention  of  the  testator.  Popularly  the 
word  is  applied  to  land  as  well  as  to  money; 
and  oonrts  ahonld  construe  words  according 
to  their  meaning  in  oommon  parlance. 
Hohmm  ▼.  MUMO,  5  B.  027. 

Thers  is  no  snch  a  thing  known  as  a 
•*  Toidable"  wiU.  McQee  ▼.  ParUr,  55  D. 
129. 

One  may  dispose  of  his  property  by  will  in 
any  manner  whatever,  w&sther  he  institutes 
an  heir  or  only  names  legatees.  Ehnanberg^B 
SuccudoH,  09  D.  729. 

8.  What  will  be  deemed  to  be  a  wilL 
—  I.  In  generoL  —  An  instrument  is  a  will, 
whatever  its  form,  if  the  intention  of  the 
maker  to  dispose  of  his  estate  after  death  be 
snfficientiy  manifested,  and  this  intention  be 
lawful  in  itself  and  the  writing  haye  the 
statutory  formalities.  Bahbr.  HarrUon,7Q 
0.  203. 

A  paper  duly  signed  and  attested  is  a  will 
entitled  to  probate,  which  declares  that  it  is 
the  maker's  last  will  and  desire  respecting 
his  property,  and  that  he  has  made  a  pre- 
▼ions  will  wnioh  is  contrary  to  his  present 
wishes,  but  which  is  now  out  of  his  posses- 
sion, BO  that  he  cannot  destroy  it;  revmces  all 
former  wills,  and  leares  the  distribution  of 


his  property  under  the  laws  of  the  state* 
Zmeos  y.  Panona^  71  D.  147. 

A  will  disposinff  of  property  according  to 
the  laws  of  distriDution  is  yalid  in  Georgia, 
thou|^  not  in  England,  and  the  heirs  take 
under  the  wiU,  and  not  by  descent.    lb, 

A  wfll  may  be  made  on  distinct  papers,  if 
they  are  connected  by  their  interxud  senses 
or  by  a  coherence  or  adaptation  of  parts* 
WikqiTs  Appeal,  53  D.  597. 

To  make  a  paper  the  last  will  and  tes- 
tament cl  a  decedent  at  the  time  it  is 
written,  it  must  appear  that  such  person 
possessed  the  animus  Ustandi  at  that  time. 
BoqfiiT  y.  RogeTB,  52  D.  680. 

A  paper  may  be  made  the  last  will  and 
testament  by  adoption,  although  not  such  at 
th«  time  it  is  written.    Ih, 

A  paper  intended  as  a  memorandum  may 
be  made  a  will  by  act  of  Gk>d,  happening 
when  the  scrivener  has  not  completed  the 
formal  will  from  the  memorandum,  the  in- 
tention of  the  testator  having  continued  un- 
til the  act  of  God  preyented  the  execution 
of  the  instrument.  Nor  is  an  immediate  or 
sudden  death  necessary  if  the  jury  are  satis* 
fied  from  the  evidence  that  the  intention 
was  unohan^;^  respecting  the  provisions  of 
the  wiU.    lb. 

The  romaining  provisions  of  a  will  are  not 
deprived  of  their  testamentary  character, 
nor  the  instrument  rendered  inadmissible  to 
probate,  from  the  fact  that  some  of  its  pro- 
visions may  have  had  the  force  of  a  contract, 
and  may  have  become  operative  during  the 
life-time  of  the  testatrix.  Taylor  v.  KeUy, 
as  D.  150. 

Notes  made  by  a  testator,  nayable  at  his 
death,  folded  up  with  his  will,  referred  to 
and  clearly  identified  therein,  and  remaining 
in  his  possession  at  his  death,  are  a  part  <3 
the  wiU.    Fickle  v.  Snepv,  49  R.  449. 

A  gift  of  land,  to  take  effect  after  the 
death  of  the  donor,  has  all  the  properties  of 
a  wilL    Singleton  y.  Bremar,  IT  D.  699. 

A  decedent  wrote  and  signed  on  the  back 
of  a  business  letter  addressed  to  a  man  and 
his  wife  the  following,  addressed  to  the 
wife:  **  After  my  death  you  aro  to  have 
140,000;  this  you  aro  to  have,  will  or  no 
will;  take  caro  of  this  until  my  death." 
Heldf  a  valid  testamentary  gift  of  person- 
alt«^    Byera  y.  Hoppe,  48  R.  89. 

Where  the  payee  of  a  note  wrote  upon  the 
back,  ^'  If  I  am  not  living  at  the  time  this 
note  is  paid,  I  order  the  contents  to  be  paid 
to  A.  M.,"  and,  having  signed  it,  died  be- 
foro  the  note  was  paid* — held^  that  the  indorse- 
ment was  testaments^,  and  entitled  to  pro- 
bate as  a  wiU.    HtuU  r.  Hunt,  17  D.  438. 

Instrument  in  form,  substantially,  "LA, 
out  of  my  love  for  my  sister  B,  do  agree  to 
make  her  my  heir  if  she  outiivee  me;  and  L 
B|  out  of  my  love  for  my  sister  A,  do  agree 
to  make  her  my  heir  if  she  outlives  me," 
if  properly  attested  and  otherwise  regular  ib 
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form,  ii  a  will,  and  parol  evidenoe  to  eitob- 
lish  it  as  a  will  is  admissible.  Svaau  ▼• 
^fii«^73D.  751. 

2.  Whether  an  mstrument  U  awUi  cr  a 
deed,  * —  An  instmment  in  the  fonn  of  a 
deed  is  a  will,  where  the  property  that  it 
purports  to  convey  is  an  nndivided  interest 
m  tnat  of  which  the  grantor  shall  die  seised. 
Waikins  ▼.  Zkan,  81  D.  583. 

Whether  an  instrument  is  a  deed  or  a  will 
depends  mainly  npon  the  iotontion  of  the 
maker;  whether  he  intended  it  to  vest  title 
before  his  death  or  after  death.  Wall  ▼. 
Wall,  64  D.  147. 

An  instrument  may  be  a  will  though  in 
the  form  of  a  deed  if  it  is  revocable  at  pleas- 
ure, not  to  take  effect  until  the  deat^  of  the 
maker,  and  properly  attested  and  otherwise 
regular  in  form.    Boons  v.  Smith,  73  D.  751. 

The  rule  of  construction  for  determining 
whether  an  instrument  ifi  a  will  or  a  contract 
in,  that  if  it  passes  a  present  interest,  al- 
though the  rignt  to  ite  possession  and  enjoy- 
ment may  not  accrue  till  some  future  time, 
it  is  a  deed  or  contract;  hot  if  the  instm- 
ment does  not  pass  an  interast  or  right  till 
the  death  of  the  maker,  it  is  a  will  or  testa- 
mentory  paper.  BurUngUm  UmverMity  ▼. 
BarreU,  92  D.  876. 

An  iostrnment  may  be  psrtly  a  deed  and 
partly  testamentary.     lb. 

In  determining  whether  an  instrument  is 
a  testament  or  a  contract,  oourte  do  not  aUow 
the  use  ol  language  peculiar  to  either  class  of 
instruments,  nor  even  the  belief  of  the 
maker  as  to  the  character  of  the  instrument, 
to  control  inflexibly  their  constmction  of  it; 
bdb  giving  due  weight  to  these  circnmstonoes, 
courts  look  further,  and  weighing  all  tiie 
language  as  well  as  facte  and  oircumstences 
snrroundinff  the  jwrties  and  attending  tiie 
execution  of  the  instrument,  give  to  it  such 
construction  as  will  effectuate  the  manifest 
intention  of  the  maker.    lb. 

An  instrument  in  the  form  of  a  deed, 
which  conveys  all  the  propertv  that  the 
maker  "may  die  possessed  of,  is  a  will, 
and  is  only  admissible  in  evidenoe  after  due 
probate.    Brewer  v.  Baxter^  5  R.  530. 

An  instrument  of  which  the  following  u  a 
copy  was  held  to  be  a  will,  and  not  a  deed, 
"Due at  my  death  to  Haney  Johnson  the 
sum  of  two  thousand  five  hundred  dollars, 
from  the  general  fund  of  my  estete,  as  a  gift 
The  condition  of  the  above  bond  or  obli^a-' 
tion  is  such  that  whereas,  for  the  fidelity 
and  obedience,  as  well  as  the  natuiul  love 
and  affection  that  I  have  for  my  daughter, 
Haney  Johnson,  I  donate,  in  the  above  man- 
ner, what  I  design  for  her  at  my  death." 
Duly  dated,  attested  and  signed.  Johnson 
V.  Yancey,  65  D.  646. 

8.  What  will  not  be  so  deemod.  — 
A  paper  purporting  to  be  a  schedule  of  ad- 

*  Instances  of  Instruments  oonstraed  to  be 
wills,  see  note,  88  R.  621,  622. 


vanoemente  made  by  the  alleged  testotor  to 
some  of  his  children  doee  not  fonn  part  of 
the  will,  and  can  have  no  effect  on  the  qnee- 
tion  of  admitting  the  instmment  to  probate, 
or  the  proof  of  ite  execution.  Ombill  v.  Barr, 
47  D.  418. 

A  memorandum  of  advancemente  made 
by  a  deceased,  bo  mattor  how  strictly  kept 
or  clearly  proved,  nor  his  dying  words 
spoken  in  the  presence  of  all  his  family,  no 
matter  how  just,  unless  it  can  be  proved  as 
a  will,  can  receive  no  notice  from  the  oourte. 
8ime  v.  Sims,  99  D.  450. 

Memoranda  of  advancemente  kept  by 
deceased  are  evidence  of  the  fact  of  advance- 
ment, and  prima  facie  evidence  of  ite  valne^ 
but  tiie^  are  in  no  sense  a  will.    lb. 

An  instrument  passing  property  in  a 
donor's  life-time,  aldiongh  of^  alleged  teste- 
mentary  character,  being  not  absolutely  a 
will,  must  be  a  deed,  for  there  is  no  middle 
ground.      HUeman  ▼.  BcmUxugh,  53  D.  474. 

An  ante-nnptial  agreement  is  not  a  testa- 
mentery  paperi  forms  no  part  of  a  will,  and 
should  not  be  admitted  to  probate.  Michael 
V.  Baker,  71  D.  593. 

4.  Tostamentary  capacity.*  —  1.  In 
general,  — To  make  a  valid  will«  the  testotor 
mnstbeof  sonndand  disposing  mindandmem- 
oiy,  capable  of  disposing  of  his  property  with 
sense  and  iudgment  wiSi  respect  to  the  con- 
dition and  value  of  the  property  and  the 
relative  claims  of  the  objects  of  hu  bounty. 
Clark  V.  F%8h€r,  19  D.  402;  CamgiodtY.  Had- 
llfme  Be.  Soe*,  20  D.  100;  Omvrse  v.  Cnti' 
veree,  52  D.  58;  Kirkwuod  v  Oord^m,  62  D. 
418. 

A  valid  will  may  be  executed  by  any  one 
having  the  soundness  and  strength  of  mind 
necessary  to  make  a  contract.  Chandler  v. 
BarreU,  99  D.  701;  Davie  v.  Calvert,  25  D. 
282.  Although  at  the  time  of  executing  it  he 
was  incapable  of  transacting  business  gener- 
ally. K^nne  v.  Kinne,  21  D.  732;  Teny  v. 
Btffington,  56  D.  423;  St.  Leger'e  Aj^peal, 
91  D.  735.  However  inferior  his  capacity  cr 
weak  his  nnderstending,  either  from  natural 
or  adventitious  causes.  Tamkins  v.  Tomktnt, 
19  D.  656. 

The  will  itself  is  the  strongest  proof  of  a 
testetrix's  capacity  when  mi^e  in  conform- 
ity to  a  fixed  determination,  entertained  and 
expressed  for  years.  Couch  v.  Cow^  42  D. 
602. 

The  reasonablenesss  of  a  will  is  a  circum- 
stance in  favor  of  the  testetor's  capacity, 
where  there  is  doubt  as  to  suoh  capaei^. 
Tomkins  v.  Tomkine,  19  D.  656. 

The  capacity  of  a  testotor  at  the  time  of 
making  his  will  is  the  sole  question  to  be  de- 
tormined  in  deciding  upon  the  validity  of 
the  will  on  that  ground.  Kinne  v.  Kinne^  21 
D.  732;  DavU  v.  Calveri,  25  D.  282. 

Evidence  of   the  testetor's   mental    and 

*  See  note  on  tesUmentary  capacity.  84  D.  '240- 
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Cynoal  oondition,  before  mod  after  exeont- 
i;  the  wiU,  it  ftdmiMible  for  the  purpose  of 
throwing  light  on  hie  state  of  mind  at  the 
time  of  exeoation.  Davis  v.  Calvert^  25  D. 
S82. 

The  ability  to  reoollect  minutely  instmo- 
tions  giren  the  day  before  is  wholly  inoon- 
sistent  with  the  imbecility  and  alienation  of 
mind  that  incapacitates  from  making  a  will. 
TamkinB  ▼.  Tofnidnt,  19  D.  656. 

2.  0/  per9ona  of  utuouml  mind.  —  A  will 
exeonted  in  a  Incid  interval  by  one  who  was 
before  and  afterwards  a  confirmed  Innatio  is 
valid.     WriglU  ▼.  Lewis,  55  D.  714. 

Partial  insanity  does  not  disqualify  from 
making  a  will;  a  will  made  in  a  lucid  inter- 
val by  a  person  habitually  insane  is  valid, 
and  where  there  is  nothing  unreasonable  on 
the  face  of  the  will  of  one  habitually  insane, 
it  will  be  presumed  to  have  been  made  in  a 
lucid  intervaL  Kingsbury  v.  Whitaker,  36 
R.  27a 

Purtial  nnsoundnesi  of  mind  not  affecting 
the  general  faculties,  and  not  operating  on 
the  mind  of  a  testator,  in  rog<^  to  testa* 
mentaiy  disposition,  is  not  sufficient  to  ren- 
der him  incapable  of  disposing  of  his  prop- 
erty by  will.     Pideock  v.  PoUer,  8  R.  181. 

A  mere  glimmering  of  reason  is  sufficient 
to  sustain  a  will  in  Georgia  if  the  testator 
comprehends  the  cont^-nts  of  his  will,  the 
natue  of  the  estate  he  in  conveying,  the  re- 
lations and  terms  upon  which  he  stands  to- 
ward his  family,  ana  his  own  situation  and 
ciroumstancee.  Terry  v.  Bt^ngton,  56  D. 
423. 

A  person  may  be  callable  of  disposing  by 
will,  and  yet  incapable  to  make  a  contract 
or  to  manaffB  his  estate.  Potis  v.  House^ 
50  D.  329.  For  to  make  a  contract,  more 
than  passive  memory  must  exist;  there  must 
be  sufficient  active  memory  to  collect  par^ 
ticulars  of  business  to  be  transacted  and 
retain  them  until  their  relations  are  per- 
ceived, and  to  form  some  rational  judgment 
oonoerning  them.  Converse  v.  Converse^  52 
D.58. 

8.  Of  very  aged  persons.  —  A  testator's 
extreme  old  age  is  not  of  iteelf  sufficient  to 
render  him  incompetent  to  make  a  wilL 
Ktrhoood  v.  Gordon,  62  D.  418;  if  sufficient 
intelligence  remain.  Higgins  v.  OarUen,  92 
D.666. 

Great  age^  bodily  infirmity  and  impaired 
mind  do  not  vitiate  a  will  made  by  one  pos- 
sessing a  recollection  of  the  propterty  to  be 
bequeathed  and  the  manner  of  its  disposi- 
tion. It  in  not  necessary  that  the  memory 
should  be  perfect  and  the  mind  unimpaired. 
Tayhr  v.  Ae^,  68  D.  150. 

£vidence  cl  the  conduct  of  an  aged  testa- 
tor after  making  his  will,  and  while  he  was 
gradually  failing,  is  entitled  to  little  weight 
Kinne  v.  Kiime,  21  D.  732. 

4.  0/<inifilar(la.-~The  habitual  drunkard 
Is  presumed  competent  when  sober  to  make 


a  wiU  or  a  valid  gift,  unless  it  appears  that 
intemperance  has  produced  a  settled  derange- 
ment of  the  faculties.  Oardner  v.  Gardner^ 
34  D.  340. 

A  dissipated  man,  habitually  indulging  in 
strong  drmk  may,  nevertheless,  make  a  wiU, 
unless  some  fixed  mental  disease  has  super- 
vened, or  his  present  intoxication  is  such  as 
to  render  him  not  master  of  himself,  and 
therefore  irresponsible  for  hii  acts.  Peds  v. 
Gary,  84  D.  220. 

A  will  made  by  one  then  under  the  influ- 
ence of  intoxicating  liquors,  is  not,  for  that 
reason  void;  unless  he  was  so  excited  by  the 
liquor  as  to  disorder  his  faculties  and  per- 
vert his  judgment.  Under  a  slight  degree 
of  excitement  from  liquor,  the  memory  and 
understanding  may  remain  correct.    lb. 

&  Of  beUeoers  in  spiritualism,* — ^A  belief 
in  spiritualism  does  not  of  itself  incapacitate 
to  make  a  valid  will.  WiU  of  Smith,  38  R. 
756.  Even  where  the  testatrix  acted  under 
supposed  instructions  from  the  spirit  of  her 
deceased  brother,  unless  actual  unsoundness 
of  mind  is  found.  Broum  v.  Ward,  36  R. 
422. 

6.  Of  blind  persons.  —  A  blind  man  may 
make  a  will,  if  other  requisite  perceptive 
faculties  remain,  and  he  bo  of  sound  mind. 
Bay  V.  ffUk  49  D.  647. 

7.  Qf  felons,  —  Under  the  common  law, 
all  the  property  of  a  felon  after  conviction 
was  forfeited  to  the  state,  but  by  the  con- 
stitution of  Kentucky  such  forfeiture  is  only 
for  the  life  of  the  offender;  and  therefore  a 
convicted  felon  may  dispose  by  will  of  all 
the  reversionary  interest  in  lus  property. 
Bankin  v.  Bankin,  17  D.  161. 

5  Testamentary  capacity  of  mar- 
ried women,  t  ^  A  feme  covert  caunot  de- 
vise real  estate  to  her  husband.  Adams  v. 
KeUog,  1  D.  IS. 

A  married  woman  may  devise  lands  by  an 
instrument  in  the  nature  of  a  will  when  they 
are  placed  in  the  hands  of  trustees  subject 
to  her  disposal  by  wilL  OuUer  v.  BtMer,  57 
D.  330. 

A  married  woman  may  devise  real  estate 
under  the  New  Hampshire  statute,  by  a  will 
proved  in  the  probate  court,  and  the  power 
thus  given  extends  to  all  lands,  tenements, 
and  hereditaments,  and  all  rights  Uiereto  and 
interests  therein,  whether  legal  or  equilr- 
able.     lb. 

A  married  woman  may,   in  equity,  bo> 

aueath  likea^«i»e  S7le  whatever  property^ 
lie  may  be  entitled  to  hold  in  her  own  right. 
and  to  her  own  separate  use,  and  this  is. 
enacted  by  a  New  Hampshire  statute  under 
which  no  trustee  is  necessary;  but  the 
husband  can  convey  to  his  wife  only  through 
the  medium  of  a  trustee,  and  the  equitaUe 

*  Effect  of  belief  In  spiritualism  on  testament- 
ary capacity,  see  note,  in  R.  42&--42<. 

t  Power  of  married  woman  to  make  a  wIlL  tee 
note,  67  D.  840-849 
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eitate  80  oonveved  would  be  eoiially  at  the 
dinxwition  of  the  wife  by  her  wuL     Ih, 

A  married  woman  who  pnrohAseB  real 
estate  with  her  aeparate  earnm^  with  the 
oonsent  of  her  haeband,  may  dispose  of  the 
same  by  will,  whether  he  nve  his  oonseat  or 
not»  and  her  disposition  <S  it  is  not  affected 
by  the  faot  that  after  her  death  the  has- 
band  proonres  a  change  in  the  title  to  the 
Jand  into  his  name^  esp«9oiaUir  where  he  gave 
his  consent  to  the  making  of  the  will  at  the 
time  it  was  mad«.  OtMvenauffk  ▼.  Aineh- 
backer,  91  D.  77S. 

6.  What  it  a  disposing  mind  and 
memorv.  — The  terms  '*  sound  and  dispos- 
ing mind  and  memory "  stand  opposed  not 
omy  to  idiocrr  and  lunacy,  but  to  all  derange- 
ment of  mind  occasioned  by  melancholy,  gnof, 
sorrow,  misfortune,  sickness  or  disease;  bnt 
every  discomposure  of  the  mind  by  these 
causes  wUl  not  render  one  incapable  of  mak- 
ing a  will;  it  must  be  such  a  discomposure 
as  deprives  him  of  the  rational  faculties  com- 
mon to  man.     Den  ▼.  Johnson,  8  D.  610. 

7.  Konomania  as  evidence  of  inca- 
pacity.— The  partial  insanity  of  a  testator 
may  invalidate  a  will  which  la  proved  to  have 
been  the  direct  result  of  snoh  msanity.  But 
where  the  facts  of  the  case  are  sufficient  to 
account  for  the  motives  of  the  testator  in 
making  the  disposition  of  his  property  that 
he  does,  there  is  no  reason  for  resorting  to 
the  explanatien  of  monomania  or  any  other 
form  of  insanity.  TrumbuU  v.  Qibbone,  51 
D.  253 

8.  What  property  may  pass  by 
will,  generally.  —  The  English  statutes  of 
wills  were  originally  in  force  in  Pennsyl- 
vania,   airard  v.  PhUadelphia,  26  D.  145. 

The  disposable  property  of  a  testator  is 
limited  in  Ijouisiana,  under  the  rule  of  the 
civil  law  adopted  in  that  state,  in  favor  of 
his  legitimate  descendants  or  surviving  pa- 
rents, who  are  termed  his  forced  heirs,  so  as 
to  leave  them  a  certain  portion  varying,  ac- 
cording to  their  number,  in  a  oertaia  fixed 
ratio,  and  a  bequest  impairing  that  portion 
is,  to  that  extent,  inoperative.  Monlgomery 
V.  MiWdn,  43  D.  507. 

A  bequest  exceeding  the  disposable  prop- 
erty of  a  testator  will  be  reduced  in  I^uis- 
iaaa,  within  the  limits  of  his  disposable 
•state,  but  is  valid  to  that  extent,  if  there  is 
no  disability  in  the  legatee.    lb. 

A  bequest  by  a  husband  to  a  second  wife 
In  Louisiana  is  limited  by  law,  if  the  testator 
has  children  by  a  former  marriage  still  liv- 
ing, and  she  can  take  no  more  than  a  child's 
share,  and  in  no  case  can  a  bequest  to  her 
exceed  the  usufruct  of  one-fifth  of  the  es- 
tate,    lb. 

A  husband's  bequest  to  a  second  wife  ex- 
ceeding the  legal  limit  is  valid  in  Louisiana 
to  the  extent  to  which  she  may  lawfully 
take,  and  is  void  only  as  to  the  excess.     lb. 

The  usufruct  and  absolute  property  are 


Reports,  see  Tolvase  !• 


reciprocally  convertible  under  the  Lonistaaa  ' 
law,  and  the  rule  of  conversion  is  that  the 
usufruct  of  property  to  a  certain  amount  is 
equal  to  one-hstf  the  value  in  absolute  prop- 
ertv.    lb, 

A  husband's  bequest  to  a  second  wife  of  a 
certain  sum  in  money  will  be  computed  as 
equal  in  valne  to  the  usufruct  a/t  double  that 
sum  under  the  Louisiana  law;  and  if  that  is 
more  than  one-fifth  of  the  estate,  it  will  be 
reduced  to  that  sum,  otherwise  it  is  valid 
for  the  whole  sum  bequeathed.     76. 

Where  P.  made  an  assignment  of  person- 
al^ in  trust,  for  the  benefit  of  his  minor 
children,  and  delivered  the  same  to  the 
trustee,  and  afterwards  made  his  wiU,  giv- 
ing his  wife  one-third  of  his  personal  prop- 
eri/  and  her  dower  in  his  real  estate,  — nM^ 
that  testator's  wife  had  no  right  to  share  in 
the  property  mentioned  in  the  trust.  <9aii- 
bom  V.  Goodhue,  59  D.  3d8. 

9.  Beal  property.  ~  A  will  of  *^  all  I 
possess,  iodoors  and  outdoors,"  is  sufficient 
to  pass  real  estatcb  Tolar  v.  Tatar,  14 
D.  575. 

A  homestead  may  be  disposed  of  by  will 
when  the  testator  left  no  widow  and  had 
not  lived  upon  the  land  for  five  or  six  years 
before  his  death.  Lorieux  v.  KeUetf  68 
D.  696. 

10.  Alter'acquired  property .  — Real 
estate  acquired  subsequent  to  the  execution 
of  the  will  is  not  affected  thereby;  so  held 
where  the  testator  at  the  time  of  ti&e  execu- 
tion of  his  will  held  a  mortgage  and  subse- 
quently acquired  the  fee  to  the  land  and 
oancded  the  mortgage^  BaUard  ▼•  Carter, 
16  D  377. 

All  estate,  right,  or  interest  in  lands  ac- 
quired by  a  testator  after  making  his  will, 
and  of  which  he  died  seised  or  nossessed, 
passes  in  like  manner  as  if  owned  by  him 
at  the  making  of  the  will,  if  such  appears 
to  be  his  intention.  Wynne  v.  Wjfnne^  58 
D.  66. 

Lands  acquired  after  the  making  of  a  will 
do  not  pass  thereby,  under  the  South  Caro- 
lina act  of  1791,  unless  there  has  been  a 
subsequent  republication  of  the  will,  bnt 
they  descend  to  the  heir-at-law.  Landrum 
v.  ffateher,  70  D.  237.  ' 

A  devise  of  all  the  testator's  real  estate 
to  S.,  and  the  residue  of  his  "personal  es- 
tate and  possessions  of  whatever  kind  or 
name,"  does  not  cover  land  in  another  place, 
many  years  subsequently  descending  to  the 
tesUtor.     BlaUdeU  v.  ETight,  31  R.  278. 

11.  Joint  wills.*  — A  will  executed 
jointly  by  two  persons  is  valid,  where  it  sim- 
ply professes  to  dispose  of  all  the  estate  of 
the  one  who  should  first  die  to  the  survivor. 
Lewie  v.  SeofiOd,  68  D.  404. 

An  instrument  by  which  a  husband  and 
wife  jointly  attempt  to  make  a  testamentary 

*  See  note  on  Joint  Wills,  S8  D.  4Q7»410l 
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diapositioQ  of  the  property  of  both,  to  treat 
it  M  a  joint  fond,  1<Mntl7  deviainff  the  real 
property  of  tlM  wife,  and  Jointly  ATinglegi 


oat  of  tha  peraonalty  of  boQi,  cannot 
be  admitted  to  probate  aa  the  will  of  either, 
or  of  both.  Such  an  inatmment  ia  in  ita 
natnre  irrerocablo  and  oontravenea  the  pol- 
ioy  of  the  law.  Walker  ▼.  VTottar,  82  IX 
474. 

A  joint  will  ia  unknown  to  tha  teotamont- 
aiy  law  of  thia  oonntry.    lb. 

In  an  inatmment  mada  by  a  hnaband  and 
wife  aa  a  joint  will,  in  whioh  some  of  the  ba- 
qneata  are  neveraU  and  some  joint,  the  former 
cannot  be  ezecnteid  and  the  latter  rejected,  aa 
the  aav«ral  proyiaiona  may  hare  been  in- 
llaonoed  by  the  Joint,  mad  the  intention  of 
the  testator  wonld  be  thna  defeated.    76. 

Tenanta  in  common  ol  luid,  owning  per* 
aopal  property  in  aereralty,  may  make  a 
joint  will  diapoaing  of  all  their  property 
aeverabiy,  wmch  will  take  effect  on  the 
death  of  all.     BetU  r.  Harper,  48  R.  477. 

A  wriiiuff,  executed  by  two  j^raona,  par- 
pNorting  to  be  a  will,  whereby,  in  considera- 
tion of  matoal  friendships  they  mutaally 
furomiae  that,  in  the  event  of  the  death  of 
either,  the  aorvivor  shall  pav  the  expenses 
ol  sickness  and  burial,  and  shall  enter  into 
the  possession  of  the  estate  of  the  other,  is 
not  a  oompaot,  but  a  will,  revocable  by 
either,  and  la  rendered  inoperative  by  a  sub- 
seqoent  separate  will  of  either.  Sdmmaker 
V.  Scknudl,  4  a.  135. 

A  joint  will,  conditioned  to  take  effeot  on 
the  death  of  both,  ia  invalid.  Herskv  v. 
Clark,  37  a.  1. 

An  agreement  between  two  aavin^bank 
depoaitora,  that  the  aarvivor  shall  Iwve  the 
OLher*8  deposit,  not  being  ezecnted  according 
to  the  statute  of  wills  and  each  retaining 
control  during  hia  life,  ia  invalid.  TwoU  v. 
Wood,  49  B.  326. 

12.  Olographic  wills.*— An  olographic 
will  oommenced,  "I,  J.  W.,  of,  etc.,  give 
and  bequeath  [my  estate]  in  the  following 
manner."  The  prooerty  was  then  disposed 
of^  and  the  will  conoiadedi  ''In  witcess 
whereof,  I  have  hereanto  aet  my  hand,  this 
day  of  ,  1841.     Signed  and  ac- 

knowledged in  preaence  of  There  was  no 
■ignatore  of  testator  nor  witness'  name  at 
the  bottom,  nor  were  the  blanks  filled.  HM^ 
not  well  executed.  WaUer  v.  WaUer,  42 
D.  664. 

The  signature  of  the  testator  must  appear  to 
iiave  been  regarded  as  a  signature,  and  the 
instrument  oompleta,  and  the  paper  itself 
must  show  it.    lb. 

An  undated  subsequent  clause  added  to  an 
olographic  will  which  appears  consistent  and 
connected  will  be  presumed  to  have  been 
written  at  the  same  time  as  the  original  will. 
Both  will  be  construed  aa  the  will  of  the 

•  See  note  on  Olosraphic  Wills,  tt  a  ttl-608. 


testator,  in  the  absence  of  proof  to  the  con- 
trary.   Lagrave  v.  Merit,  52  D.  589. 

A  script  may  be  proved  as  an  olographio 
will,  though  attested  by  subscribing  wit- 
nesses.    Brown  v.  Beaverf  67  D.  255. 

An  instrument  will  be  established  as  am  olo- 
graph will,  notwithstanding  the  fact  that  it 
has  upon  it  an  attestation  clause  unwitnedsedi 
mU  V.  BeU,  93  D.  583. 

The  placing  of  an  olograph  by  a  testate 
among  nis  valuable  papers  and  effects  satis- 
iies  £•  requirements  of  the  statute  on  the 
matter  of  deposit.    lb. 

An  instrument  entirely  written,  dated  and 
signed  by  the  testator  is  dothed  with  all 
the  formalities  of  law  required  to  constitute 
a  valid  olographic  will.  Ehrenberg'eSuccee' 
ekm,  99  D.  729. 

A  will  consisting  in  a  printed  form  with  the 
blanks  fiUed  in  the  testator's  handwriting  is 
not  an  olographio  will,  and  no  part  of  it  can 
stand.    JSHtate  qf  Rand,  44  R.  555. 

A  document  ^  followd,  being  written, 
signed  and  dated  entirely  by  the  hand  of  the 
testator,  is  valid  as  his  olographic  will  or  co« 
dicilx  <' 1100.000.  New  Orleans,  January 
25,  1848.  Four  years  from  and  after  my 
death,  I  hereby  authorise  and  direct  (and 
will)  my  executors  to  pay  unto  Francis  Pena 
one  hundred  thousand .  dollars.  John  Mo- 
Donogh."  Pena  v.  New  OrUane  and  Balii' 
more,  71  D.  506l 

18.  N uncupatlTe  wills.*  ~  A  nuncu* 
pative  wUl  i^  unwritten;  and  a  signed  writ- 
mg  intended  as  a  will,  but  not  duly  attested, 
cannot  be  set  up  as  a  nuncupative  will.  Stain' 
per  V.  Hooka,  68  D.  511. 

Words  spoken,  to  constitute  a  nuncupative 
will,  must  have  been  uttered  by  a  person  in 
extremis,  who  had  at  the  time  of  uttering 
such  words  a  present  intent  to  make  them 
his  will,  which  intent  should  be  distinctly  in- 
dicated by  calling  upon  some  person  present 
to  take  notice  that  he  intended  them  as  his 
will,  or  by  doing  some  act  from  which  it  will 
clearly  appear  that  the  words  were  iutended 
to  be  testamentary.  Winn  v.  Bob,  23  D. 
258.  8.  P.,  Sykee  v.  Sykee,  20  D.  40; 
Prince  v.  HazUton,  II  D.  307.  If  one 
haa  for  a  long  time  suffered  from  pulmon- 
ary consumption,  and  Uvea  for  nine  days 
after  the  alleged  nuncupation,  it  cannot  be 
admitted  to  probate  as  his  wilL  YamaUe 
Will,  2^1),  115. 

^Nuncupative  wills  are  tolerated  but  not 
favored,  and  their  admission  to  probate  must 
be  preceded  by  proof  of  strict  compliance 
with  the  atatute  m  every  particular,  lb, 
•  It  is  necessary  to  the  validity  of  a  nun- 
cupative will  that  the  testamentary  capacity 
of  the  deceased,  and  the  afdmus  teeUmdi  at 
the  time  of  the  alleged  nuncupation,  appear 
by  the  clearest  and  most  indisputable  testi- 
mony.    Dorsey  v.  Sheppard,  3/  D.  77. 

*  Nuneupatlye  will«  what  constitutes,  see  notes, 
81  D.  280,  iSl;  »  D.  i4-4a 


8434 


WILLS,  I,  1. 


For  Ind«z  to  NotOS  1a  Am«rl<MUi  DaeUicnu  and  Am«rio«i  Bepoiti,  see  Toll 

A  nunoQpative  will  mart,  ander  aitiolei 
1574  and  1575,  eivil  oode  of  LoaiiBiana,  be 
dictated  by  the  testator;  or  in  the  aboenoo 
of  such  dictation,  he  matt  present  the  instni- 
ment  which  he  has  caused  to  be  written,  and 
declare  that  it  contains  his  last  intentions. 
The  word  *' dictation"  is  used  in  a  technical 
sense,  and  means  to  pronounce  orally  what 
is  destined  to  be  ¥rritten  at  the  same  time  by 
another.  Prmdergcul  y.  FreftderaatL  79  D. 
575. 

Li  a  case  of  a  nnncapatiYe  will  by  prirate 
act,  in  Louisiana,  nothing  can  be  taken  by 
implication.  If  the  law  requires  a  technical 
dictation  in  such  a  case,  there  must  be  a 
strict  compliance.  Nor  would  the  oonrt  be 
justified  in  presuming  a  oompliance.     lb. 

A  nnncupatiTe  wiU  by  a  private  act  can- 
not be  annulled  on  the  ffround  that  it  was 
written  in  the  presence  of  tiie  witnesses.  It 
will  suffice  to  comply  with  some  formality 
in  their  absence,  ajcrtiori  in  their  presence. 
The  presence  of  witnesses  is  intended  as  a 
sanction  to  the  proceedings,  and  cannot  in- 
validate them  in  any  eontmgeney.     /&• 

A  nuncupative  will  by  a  private  act  is 
valid,  where  the  testator  caused  his  will  to 
be  written  by  one  of  the  subscribing  wit- 
nessesy  and  presented  it  to  them  as  his  last 
will,  declaring  that  it  contained  his  last  in- 
tention,    lb. 

Slaves  cannot  be  the  subject  of  testament- 
ary disposition  except  as  provided  by  stat- 
ute in  Kentucky,  which  precludes  their 
passing  by  nuncupative  wilL  OJnU  v. 
OfuU,  38  D.  183. 


The  testamentary  capacity  of  the  maker  of 
a  nuncupative  will,  and  the  animus  tutamdi, 
must  be  shown  by  clear  and  indisputable 
evidence.  TamMB  WOl,  26  D.  115. 
^  An  instmment  propounded  as  a  nuncupa- 
tive will  most  be  clearly  shown  to  contain 
the  trae  substance  and  import  of  the  allied 
nuncupation,    /ft. 

Two  witnesses  to  a  nuncupative  will  are 
required,  who  most  both  be  present  at  the 
making  thereof,  and  hear  the  testator  call 
both,  or  on  two  or  more  persons  tiien  present^ 
to  remember  that  such  is  his  wilL    lb. 

The  rogaiio  te§tium  of  a  nuncupative  will 
need  not  oe  in  any  set  or  particnlar  form  of 
words.    lb. 

A  testator  in  a  nuncupative  will  murt  re- 
quest those  present,  by  si^  or  words,  to 
bear  iritness  that  such  is  his  will,  in  orler  to 
render  it  valid  under  the  Illinois  statutes. 
Amett  V.  AmeUt  81  D.  227. 

A  nuncupative  will  made  1^  interro{;a- 
tories  re(^uires  stricter  proof  of  spontaneity 
and  volition  than  would  be  reouired  in  an 
ordinary  ease.  l>arseif  v.  Bneppard,  37 
D.  77. 

The  probate  of  a  nunenpathre  will  made 
by  interrogatories  will  be  refused  where 
facts  leave  a  doubt  as  to  the  mental  capacity 
d  the  testator,  and  there  is  not  sufficient 
proof  of  spontanei^  and  of  the  amtmu  tes- 
tandk    lb. 

An  imperfect,  written  wiU  majy  have  the 
effect  of  a  nuncupative  will,  if  its  non- 
completion  in  legal  form  resulted  from  the 
act  of  €k>d,  or  from  any  cause  other  than  an 
actual  intention  to  abandon  it  or  postpone  its 
consummation.    OJfkU  v.  QfuU,  38  D.  183. 

The  failure  of  the  testator  to  dispose  of 
his  whole  estate  as  he  intended,  leaving  a 
portion  undivided,  contrary  to  his  deolarad 
purpose,  will  not  prevent  lus  written  will  to 
that  extent  firom  having  force  and  effect  as 
a  nuncupative  wilL    lb. 

The  statute  of  Tennessee  (oode^  sec.  2186) 
concerning  nuncupative  wills,  is  sufficientiy 
complied  with,  by  decedent  addressing  him- 
self to  two  witnesses,  saying:  *'I  wish  to 
make  a  disposition  of  my  effects."  The  lan- 
ffuage  of  the  statute  need  not  be  used. 
Ba&r  V.  DocUtm,  40  D.  650. 

A  nuncupative  will  executed  before  a  no- 
tary and  three  witnesses  is  void,  if  one  of  the 
attesting  witnesses  did  not  understand  the 
iansuage  in  which  the  wiU  was  written 
sufucientiy  to  comprehend  what  was  said. 
Breaux  v.  CfaUuueawc,  74  D.  430. 

The  testimonv  of  a  notary  before  whom  a 
nuncupative  will  was  made  is  not  admissi- 
ble to  supply  want  of  capacity  in  an  attest- 
ing witness  as  to  what  was  done.    lb. 

A  nuncupative  will  resting  upon  the  tes- 
timony of  the  notary  before  wnom  it  was 
executed  and  two  attesting  witnesses  is 
void,  and  not  in  compliance  with  the  law  of 
Louisiana.     lb. 


Whether  slaves  can  be  emancipated  by  a 
nuncupative  will  nnder  the  provision  of  Va. 
Kev.  Gode^  c.  Ill,  sec.  53,  oiMsref  Wbm  v. 
Bob,  23  D.  258. 

A  bequest  of  money  to  buy  a  slave  if  not 
a  bequest  of  a  slave,  and  may  be  made  by  a 
nuncupative  will.  Skdd  v.  Corey,  52  IX 
570. 

B.,  being  in  extremis,  requests  R.  to  write 
his  will,  which  he  does  at  B.'s  dictation,  and 
B.  attempts  to  sign  it,  but  cannot^  and  re- 
quests R.  to  sign  it  for  him.  While  B.  is 
complying,  B.  swoons,  and  dies  withont 
further  attempt  to  execute  the  will.  Three 
witnesses  are  present  and  hear  the  bequests, 
and  sign  the  wiU  as  witnesses,  ffeid,  agood 
nuncupative  will.  Phcsbe  v.  Boggess,  S  D. 
543. 

A  statute  provided  that  a  nuncupative  will 
must  be  made  "  in  the  time  of  the  lart  sick- 
ness" of  the  testator.  Where  one  in  his 
last  illness,  believing  it  would  probably  re- 
sidt  in  death,  but  not  without  hope  of  recov- 
ery, executed  his  will  as  required  by  the 
statute,  —  hM,  not  invalid,  because  he  may 
have  had  time  and  opportunity  to  reduce  it 
to  writing.     HarringUm  v.  Sties,  26  R.  29a 

14.  Oodidla.  —  An  instmment  valid  at 
a  will  of  personal  propertv,  when  there 
ii  a  prior  valid  will  of  real  and  personal 
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nroperty,  may  be  admitted  to  probate  to  a 
umited  extent  as  a  oodicil,  but  not  so  at  to 
be  a  charge  on  the  real  eatate.  Mantam  ▼. 
Marstan,  43  D.  611. 

Proof  of  a  oodicil  eatabliflhes  a  will,  or 
raoh  portions  thereof  as  are  not  revoked  by 
the  codicil,  when  the  oodicil  is  written  on 
the  same  paper  as  the  will,  or  olearly  refers 
to  and  identifies  the  wilL  Duncan  t.  Duneath 
76  D.  699. 

2.  Execution,  AttestatUmt  etc 

15.  Kecessity  of  execution.*  — 
Where  a  will  is  finished  with  the  exception 
ol  the  attestation  clause  and  the  clause  ap- 
pointing an  executor,  and  the  draughtsman 
leaves  and  does  not  return  till  the  next  day, 
when  the  testator  was  mentally  incapable  of 
finishins  it,  and  fiUs  in  these  clauses  hiuself, 
it  will  be  admitted  to  probate  as  far  as  the 
personalty  is  concerned,  it  comprising  within 
its  Scope  all  the  objects  of  the  testator's 
bounty,  and  the  instrument  showing  that 
nnt^ing  ]d  the  Daturo  of  a  deduction  from  or 
charge  npon  the  bequests  would  have  been 
added.    QtOhrie  v.  Owen,  36  D.  311. 

Where  legacies  are  to  be  made  from  the 
real  and  personal  property  in  such  a  oase^ 
they  will  be  made  from  the  nersonalty  as  far 
as  possible,  thon^  they  wul  fail  as  to  the 
realty.    /6. 

To  the  validity  of  a  will  of  personalty,  h 
is  only  necessary  that  it  be  made  by  or  ao- 
cording  to  the  directions  of  the  deceased, 
and  be  in  writineu  It  is  not  necessary  that 
it  be  witnessed,  or  written,  or  signed  by  the 
testator;  if  drawn  up  according  to  his  direc- 
tions and  approved  by  him,  it  may  operate 
as  a  valid  wUL    Couch  v.  CoueA,  42  D.  602. 

A  husband  and  wife  each  had  a  will  drawn 
in  favor  of  the  other.  After  the  husband's 
death  it  was  found  that  each,  by  mistake, 
had  signed  the  will  of  the  other,  to  remedy 
which  error  the  legislature  passed  a  speciid 
act,  authorizing  \£»  court  to  reform  the  will 
in  case  the  mistake  was  proved.  HM,  that 
there  was,  in  law,  no  will;  that,  at  the  death 
of  her  husband,  his  estate  vested  in  his 
heirs;  and  that  the  subscKjuent  legislation 
was  invalid,  the  efifect  of  it  b«ing  to  divest 
estates.     AlUr'9  Appeal,  5  R.  433. 

16.  What  is  a  sufficient  signing  or 
execution. t —  1.  In  generaL — It  has  never 
been  determin*-d  that  each  of  the  several 
sheets  of  paper  on  which  the  Mrill  is  written 
must  be  signed  by  the  testator.  Pearson  v. 
Wightman,  12  D.  636. 

Due  execution  of  a  will  must  be  deter- 
mined by  the  law  in  force  when  it  was  ex- 
ecuted.    Jauncey  v.  Tkonie,  45  D.  424. 

The  will  of  a  blind  person,  or  of  one  so 

*  Unexecuted  will,  how  far  valid,  see  note,  86 

D,S16-822. 

t  Kzecntion,  publication  and  attestation  of 
wiU«,  generally,  see  notes,  40  D.  281,  232;  46  D. 
442,  44:1. 

Signing  and  attesting,  see  note, 60  R.  28S-287. 


illiterate  as  to  be  unable  to  read  or  write, 
need  not  be  read  over  to  him  at  the  time  of 
its  execution,  in  the  presenoe  of  the  subi>cTil>- 
ing  witnesses,  in  order  to  render  it  valid. 
Ths  validity  of  such  an  instrument  is  for  the 
jury  to  determine,  and  depends  upon  the 
fact  whether  the  testator  intended  it  as  his 
last  will  and  testament.  Clifton  v.  Mttrray, 
50  D.  411. 

A  statute  intended  to  operate  on  wills 
already  executed  and  consummated  by  the 
death  of  the  testator,  as  well  as  upon  future 
wills,  prescribing  what  shall  be  deemed  a 
sufficient  signing  of  a  will,  is,  so  far  as  it  ia 
retrospective,  an  exercise  of  judicial  power, 
and  therefore  nnconstitutionaL,  and  must  be 
construed  exclusively  prospective,  Green^ 
ough  V.  Oreetwugk,  51  D.  567. 

A  statute  conBrming  wills  defectively  exe- 
cuted does  not  stand  on  the  same  ground  as 
a  ststute  confirming  defective  conveyances, 
because  the  devisee  is  a  volunteer.    76. 

A  written  sheet  not  having  been  signed  by 
a  testator,  but  oonnected  by  the  sense  and 
the  dependence  of  it  upon  another  sheet 
which  has  been  properly  signed  and  attested, 
win  be  considered  as  bemg  a  part  of  the  will. 
Martin  v.  HamUn,  53  D.  673. 

A  testator  must  know  the  contents  of  the 
will,  but  ordinarily  the  law  will  take  his 
bare  signature  as  proof  of  such  knowledge. 
Hmhee  v.  Meredith,  71  D.  127. 

Where  a  writer  of  another's  will  takes  a 
large  benefit  under  it»  the  testator's  knowl- 
edge of  its  contents  must  be  shown  by  proof 
that  it  was  read  to  or  by  him,  or  that  he  gave 
instructions  for  it,  or  by  proof  of  some  other 
fact  or  facts  of  equal  force.    lb. 

A  will  is  valid,  though  not  read  to  or  by  a 
testator,  where  it  is  written  in  his  presence 
and  aooording  to  his  dictation,  and  executed 
in  accordance  with  the  statutes.  Sets**  Ap- 
peal, 82  D.  551. 

A  will  may  be  valid  although  written  in  a 
language  not  understood  by  the  testator. 
If  iS  of  Walter,  54  R.  640. 

2.  WTiat  signing  is  sufficient,  —  A  subscrip- 
tion by  the  testator  after  the  attestation 
clause  IS  "  at  the  end  of  ike  will,**  amd  vaUd. 
Younger  v.  Duffie,  46  R.  156. 

A  testator  must  subscribe  a  will  at  the 
end  thereof  in  the  presence  of  each  witnoss 
attesting  it,  or  must  acknowledge  to  each  wit- 
ness that  he  has  so  subscribed  it,  to  render 
it  valid  under  the  New  York  statute,  but  he 
may  sign  by  making  his  mark,  or  another 
may  subscribe  his  name  in  his  presence  and 
by  his  direction.  Chaff e/s  v.  Baptist  Mission- 
ary Conv.,  40  D.  225. 

The  execution  of  a  will,  under  the  Penn- 
sylvania statute,  can  only  be  made  by  the 
testator  signing  his  name  at  the  end  thereof, 
unless  the  testator  is  prevented  by  the  ex- 
tremity of  his  last  sickness,  in  which  case 
his  name  may  be  signed  by  some  person  in 
his  presence,  and  by  his  express  direction. 
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and  in  all  cues  such  exeoatioa  must  be 
proved  by  the  oaths  of  two  or  more  oompe* 
tent  witnesses.  Signing  by  a  mark  is  in  no 
case  sufficient     Grabill  v.  Barr,  47  D.  4ia 

The  mark  of  a  blind  testator  is  equivalent 
to  a  signature,  when  through  want  of  leara- 
inff,  or  nervous  debility,  he  is  incapable  of 
snoscribing  his  name;  and  in  affixing  his 
mark,  it  is  competent  for  some  one  to  guide 
•  his  hand.     Hav  y.  Hill,  49  D.  647. 

Where  a  will  is  signed  by  the  request  of 
the  testator  and  in  his  presence,  the  subse- 
quent addition  by  him  of  his  mark  to  the 
signature  so  made  is  superfluous.  And 
whether  such  mark  u  added  before  or  after 
the  witnesses  subscribed  the  will  is  not  ma- 
terial, where  the  whole  transaction  is  one 
oontinuous  uninterrupted  act,  conducted  and 
completed  within  a  few  minutes,  while  all 
concerned  in  it  continued  present,  and  during 
the  unbroken  supervising  attesting  attention 
of  the  subscribing  witnesses.  Ho^ser  v. 
Frank&n,  62  D.  97. 

A  person  who  signs  a  testator's  name  to  a 
will  by  direction  (3  the  testator  must  snb- 
soribe  his  own  name  as  a  witness  to  such 
will,  and  state  that  he  subscribed  testator's 
name  at  his  request,  in  order  to  render  the 
wiU  vaUd.    JieGte  v.  Porter,  55  D.  129. 

3.  NtcessUy  of  sigmng  in  the  presence  <if 
evbecribing  toUneseee,  —  A  will  need  not  be 
signed  by  a  testator  in  the  presence  of  the 
attesting  witnesses.  It  is  sufficient  that  he 
acknowledge  his  signature^  and  request 
them  to  attest  as  witnesses,  or  that  he  mere- 
ly declare  to  them  that  the  paper  is  his  wilL 
Deweif  V.  Dewey,  85  D.  867;  Webb  v.  Fka^ 
ing,  76  D.  675. 

The  declaration  by  a  testator  before  wit- 
nesses that  the  paper  is  his  will,  is  equiva- 
lent to  an  actual  signature  in  their  presence; 
they  need  not  see  £m  write  his  name^  nor 
oven  see  the  name  after  he  has  written  it. 
Detoey  v.  Dewey,  85  D.  367. 

A  will  need  not  be  signed  in  the  presence 
of  the  subsoribinff  witnesses,  under  the  stat- 
ute of  Charles  if,  provided  it  was  in  fact 
signed  by  the  testator  previously  to  his  ao- 
knowledging  and  publishing  it  m  the  pres- 
ence of  all  or  each  ol  them.  Jauncey  v. 
Thome,  i&D.  424. 

Where  a  testator  puts  his  mark  to  a  sub- 
scription of  his  name  to  his  will  in  tiie  pree- 
enoe  of  *two  or  more  subscribing  witnesses, 
this  is  a  sufficient  signing  thereof,  wi^in 
the  maaning  ol  the  statute.  Boeser  v. 
FrankUn,  52  D.  97. 

A  will  is  duly  executed  by  a  testator 
where  he  affixes  his  mark  thereto  by  the  as- 
sistance of  one  of  the  subscribing  witnesses, 
by  the  reouest  or  with  the  assent  of  the  tes- 
tator, ana  on  being  asked  if  he  acknowl- 
edges the  same  to  m  his  mark,  or  words  to 
that  effect,  assents,  and  being  asked  if  he 
wishes  the  witnesses  present  to  attest  it  as 
his  last  will  and  testament,  assents,  and  the 


witnesses  attest  the  same  by  subscribing 
their  names  thereto,  by  his  request,  in  his 
presence^  and  in  the  presence  of  each  other, 
provided  such  testator  was  at  the  time  of 
sound  and  disposing  mind,  and  mentally 
capable  of  executing  a  valid  deed  or  oon- 
traot     Biggins  v.  Carlton,  92  D.  666. 

The  testatrix's  friend,  S.,  said  to  her: 
**  These  gentlemen,  F.  and  R.,  have  come  to 
witnees  the  wilL"  She  bowed  her  head. 
The  will  was  read  to  her  b^  F.  in  an  audible 
voice;  and  on  bein^  asked  if  she  understood 
it,  she  bowed  agam.  She  then  signed  the 
wiU.  The  witnesses,  F.  and  B.,  snoscribed 
the  will  at  a  table  in  the  room  near  the  foot 
of  the  bed.  She  was  so  Iving  that  she  was 
obliged  to  see  them,  unless  she  shut  her 
eyes  or  turned  her  head  awvv.  Hdd,  a 
valid  execution.  Baldwin  v.  StUdwin,  59 
R.  669. 

17.  What  is  not— Where  a  testator 
exhibits  a  will  to  witnesses,  already  signed, 
and  putting  his  finger  on  his  name^  acknowl- 
edges that  it  is  his  will,  and  requests  them 
to  attest  it,  but  it  is  not  shown  that  he  signed 
the  will  in  the  presence  of  each  of  them,  or 
acknowledged  to  them  that  he  had  so  si^ed, 
or  that  another  had  done  so  for  him,  m  his 
presouoe  and  by  his  direction,  the  will  is  in- 
valid, although  the  attestation  clause  states 
that  the  will  was  si^nied  in  the  presence  of 
the  witnesses.  OJu^ee  v.  BaptiH  Missionary 
Oonv.,  40  D.  225. 

A  testator  must  siffn  a  will  in  presence  of 
both  witnesses,  or  acknowledge  his  signature 
in  their  presence^  and  if  he  neither  si^ns  nor 
acknowledges  in  the  presence  of  one  of  them, 
it  is  fatal.  Butherford  v.  Butkerford,  43  B. 
644. 

The  execution  of  a  will,  under  the  statute 
of  April  8, 1833,  can  only  be  made  by  the 
testator  sipping  the  instrument  by  his  own 
sumature,  if  afie  so  to  do,  or  in  case  of  ina- 
buit^,  by  some  person,  in  his  preseoice  and 
by  ms  express  direction,  signing  his  name 
for  him.  Signing  hy  a  mark  is  insufficient 
in  any  case,  and  so  is  the  name  of  the  testa- 
tor, written  by  another,  unless  in  aooordance 
with  the  direction  of  the  statute.  Asay  v. 
Hoover,  45  D.  718. 

The  intention  of  a  testator  must  be  gath- 
ered from  the  language  of  the  will,  and  not 
from  extrinsic  evidence.    lb. 

If  a  negro  interpreter,  incapable  by  law  of 
being  sworn,  is  the  only  channel  of  commu* 
nication  between  the  testator  and  writer  of 
the  will,  and  there  be  no  other  evidenoe  d 
the  testator's  knowledge  of  its  oontents,  or 
his  assent  thereto,  than  that  whidi  is  derived 
through  this  medium,  the  will  cannot  be  exe- 
cuted ;  but  if  the  will  is  written  in  the  pres- 
ence of  the  testator,  in  a  language  he  under- 
stands, is  read  over  to  him,  imd  his  dictation 
and  approval  of  the  instrument  are  inter* 
preted  by  the  negro  in  his  hearing,  and  in 
the  hearing  of  others,  and  he  signifies  no 
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dlwimt  thtfwto,  bat  is  nndentood  to  expren 
himMlf  aatitfiedy  the  will  maj  be  astabluhed. 
Polft  T.  Howe,  60  D.  829. 

A  mark  is  not  a  rignatnre  at  ooxnmon  law, 
or  under  the  PennsylTania  statnte  of  wills  of 
18S3.    Oreenough  v.  Qreenough,  51  D.  567. 

The  testator  affixing  a  mark  to  hia  name, 
written  by  another  without  hia  direction,  is 
not  a  Bufficient  signing  of  a  will  under  a  atat- 
ute  requiring  the  will  to  be  signed  by  the  tes- 
tator, or  "  by  some  person  lu  his  presence 
and  by  his  express  dUreotion.''    /6. 

It  is  not  a  sufficient  signing  of  an  olo- 
graphio  will  for  the  testator  to  write  his 
name  at  the  oommencenient  thereof,  unless 
it  appears  affirmatiyely  from  something  on 
the  face  of  the  paper  that  the  testator  meant 
it  as  his  signature.  Ray  t.  jRoy,  84  D.  698; 
Ramaeif  v.  Ranuep,  70  D.  488. 

Where  an  otherwise  complete  olographio 
will  is  not  signed,  an  indorsement  on  the 
back  as  follows,  '*Boy's  will,"  that  being 
the  testator's  name,  is  not  a  signature. 
Moy  T.  Roy,  84  D.  696. 

18.  Necessity  of  publication.— If 
the  due  subscribmff  and  attesting  of  a  will 
be  proved,  it  need  not  be  shown  that  the 
testator  made  the  usual  declaration  that  it 
was  his  last  will  and  testament.  SmaU  ▼. 
SmaU,  16  D.  253. 

The  testator  need  not  declare  to  witnesses, 
nor  need  they  know,  that  the  instrument 
which  thev  attest  at  his  request  is  his  wilL 
It  is  snmoient  that  lie  knows  what  the 
instrument  is.  No  formal  publication  or 
declaration  that  it  is  his  will  is  required. 
Otbom  ▼.  Cook,  59  D.  156. 

A  will  purporting  to  dispose  of  both  real 
and  personal  estate  may  be  established  as  a 
Talid  testamentary  disposition  of  the  person- 
alty,  although  it  may  not  have  been  so  pub- 
lished as  to  constitute  a  legal  disposition  of 
the  realty.    Ofuit  v.  OJitU,  38  D.  183. 

An  instrument  is  not  a  valid  will  when  it 
does  not  appear  from  the  testimony  that  the 
instrument  was  spoken  of  by  any  present  as 
a  will,  or  that  its  character  was  then  men- 
tioned, but  that  nothing  was  said  about  it. 
Gerriah  v.  Ncuon,  39  D.  589. 

A  pnblication  of  a  will  is  necessary,  under 
New  York  statute  of  1830,  to  give  it  valid- 
ity,  and  to  constitute  such  publication  there 
must  be  some  communication  by  the  testator 
to  the  witnesses  at  the  time  of  signing  or 
aoknowledgins  the  will,  indicating  an  inten- 
tion to  fl[ive  effect  to  the  paper  as  the  testa- 
tor's will,  but  no  particuhtf  torm  of  words  is 
necessary.  Benuen  v.  Brinckerhoff,  37  D. 
251. 

19.  What  in  a  sufllclentpublioatioxL 
—  It  is  not  necessary  for  the  subscribing 
witnesses  to  see  a  testator  sign  his  will,  nor 
that  he  should  acknowledge  to  them  his 
signature  thereto,  or  even  that  the  instru- 
ment is  his  will.  It  is  sufficient  if  he  ac- 
knowledges, in  their  presence,  that  the  act 
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is  his,  with  a  knowled^  of  the  contents  of 
the  instmment,  and  with  the  intention  that 
it  shall  be  the  testamentary  disposition  of 
his  property.  Such  acknowledgment  is  a 
ratification  of  the  signature,  whether  made 
by  himself,  or  b^  another  in  his  presence 
and  by  his  direction.  Bouer  v.  Franklin,  52 
D.  97. 

The  publication  of  a  will  may  be  nuide  in 
any  form  of  communication  by  testator  to 
witnesses,  whereby  he  makes  known  to  them 
that  he  intends  the  instmment  to  take  effect 
as  his  wilL    Cojh^  v.  Coffin,  80  O.  235. 

The  pnblication  of  a  will  is  sufficiently 
proved  when  the  attesting  clause  is  in  proper 
form,  and  it  appears  from  the  evidence  that 
the  witnesses  were  called  into  a  room  where 
testator  and  thedranghtsman  of  the  will  were; 
that  the  draughtsman  stated  that  Robert  (the 
testator)  was  ^tng  to  sea,  and  was  about 
making  his  wdl,  and  wished  them  to  wit- 
ness it,  although  the  witnesses  cannot  re- 
member thi^i  anything  was  said  by  the  tes- 
tator.   Peck  V.  C/ary,  84  D.  220. 

The  signing  and  acknowledging  of  a  will 
by  a  tes&tor  in  the  presence  of  witnesses 
should  be  inferred  when  the  attesting  clause 
is  in  due  form,  and  it  is  shown  that  the  wit- 
nesses were  called  into  the  room  where  tes- 
tator was  to  witness  his  will;  that  they  all 
went  to  the  table  to  witness  it,  and  went 
away  supposinff  they  had  done  so;  that  the 
draughtsman  of  the  will  also  considered  that 
they  had  done  so;  that  the  testator  left 
town,  intending  to  go  to  sea,  with  the  same 
impression;  that  the  will  was  signed  by  the 
testator,  and  the  attesting  clause  by  the 
witnesses;  and  that  all  this  was  done  in  a 
brief  period,  and  without  any  apparent  inter- 
val,   id. 

Testator  had  his  will  written  in  the  house; 
went  out  and  called  the  two  subscribing  wit- 
nesses from  a  field;  said  he  wanted  them  to 
come  and  sign  a  paper.  They  went  into  the 
house;  the  scrivener  read  over  to  them  the 
attesting  clause,  the  testator  being  present 
in  the  room,  and  after  the  reading  tine  tes- 
tator handed  the  pen  to  the  witnesses,  who 
signed  the  instrument.  No  words  were 
spoken  during  this  time.  Held,  a  sufficient 
acknowledgment  by  testator  that  it  was  his 
wilL    AOUon  v.  AlU$on,  92  D.  237. 

The  statute  does  not  require  that  an  ao- 
knowledgment  that  an  instrument  is  a  will 
be  made  in  words,  or  by  means  of  language; 
any  act  which  indicates  the  same  thing 
with  unmistakable  certainty  will  answer  as 
weU.    Ih. 

Where  a  will  has  been  si^ed  for  the  testa- 
tor by  another  person,  in  his  presence  and  by 
his  express  direction,  in  the  absence  of  the 
attesting  witnesses,  the  requisite  acknowl- 
edgment of  the  fact  by  the  testator  in  the 
hearing  of  the  witnesses  need  not  be  in  any 
particular  form  of  words,  nor  any  specified 
manner,  but  if  the  witnesses  are  made  to 


M38 


WILLS,  I.  2. 
lBd«s  to  Notes  In  Amorloan  DeeUlons  and  Amerloan  Boports,  see  Tolvi 


nndentand  hy  ngns,  motions,  oondnot  or 
Attending  dreomrtanoes,  that  the  testator 
acknowMges  the  siffnatare  as  hi^  and  the 
instrament  as  his  wiB,  it  is  sufficient;  it  is 
not  necessary  that  the  testator  should  ao 
knowledge  to  the  attesting  witnesses  that 
such  signing  was  in  pursuance  of  his  pre- 
vious express  anthority  and  in  his  presence; 
and  the  fact  of  soch  sisninff  and  of  such 
attthority  may  be  shown  hy  the  acknowledg- 
ment to  the  witnesses,  or  by  other  competent 
testimony,  or  may  be  presumed  from  the 
facts  and  circnmstanosa  Haynesr,  Haynes^ 
31  R.  679. 

80.  WhatiB  not  sufficient. ->  Where 
a  person,  who  was  old  and  infirm,  had  sub- 
mitted to  him  an  instrument  in  writing, 
which  he  signed,  and  which  was  attested  by 
three  subscribing  witnesses  at  the  same 
time^  bnt  neither  the  deceased  nor  the  wit- 
nesses gave  any  intimation  at  the  time  that 
the  paper  so  signed  was  a  will,  —  KM,  that 
there  was  no  publication  of  the  will.  SweU 
V.  Boardman,  2  D.  18. 

A  declaration  that  an  instrament  is  the 
last  will  of  the  testator,  made  by  a  third 
person  in  bis  presence  and  in  that  of  the 
witnesses,  if  sufficient  in  any  case,  must  be 
distinct  and  uneqniTocal,  and  a  declaration 
that  the  instrument  is  the  testator's  ''will  or 
agreement"  is  too  indefinite.  Butherford  t. 
Buiherfmvt,  43  D.  644. 

81.  Bepublication.— An  obliteration 
of  an  exception  to  a  general  elause  in  a  will 
does  not  restore  the  operation  of  sndb  danse 
without  a  republication,  this  being  oonsid- 
ered  a  new  deTiae.  FrmgU  ▼.  McPkerson, 
3  D.  713. 

The  repuUieation  of  a  will  is  not  essential 
where  the  testator  erases  the  name  of  one  of 
the  executors  and  inserts  another  in  its 
place.     Wetti  r.  WOh,  16  D.  ISa 

A  will  cannot  dispose  of  real  estate  ao- 
quired  after  the  date  of  its  execution,  how^ 
ever  clearly  expressed  the  intention  of  the 
testator,  unless  there  is  a  republication  ol 
the  wUL     BeaU  t.  SehU^,  41  D.  415. 

A  republication  of  a  will  by  codicil  is  good, 
though  the  will  be  not  present  at  the  time; 
WikoJT*  Appeal,  53  D.  597. 

A  memorandum  under  the  testator's  sig- 
nature does  not  invalidate  a  will  on  the 
ground  that  the  statute  prescribes  the  sig- 
nature to  be  at  the  end  of  the  will,  when 
the  will  is  afterwards  republished  by  codi- 
ed.    lb. 

A  testator  signing  and  publishinff  a  codicil 
in  the  presence  of  witnesses  republishes  his 
will,  and  both  together  make  out  one  wilL 
ffarpep  r.  Choieau,  55  D.  120. 

AnMographio  or  unattested  will  maybe 
set  up  and  republished  by  a  properly  at- 
taehed  oodioil,  although  the  latter  is  not 
physicalljr  annexed  to  the  will.    Ih. 

A  codicil  draws  a  will  down  to  its  own 
date  in  the  Tory  terms  of  the  will,  and 


makes  it  operate  as  if  it  had  been  executed 
in  those  terms.    76. 

A  codicil  republishes  a  will  so  as  to  pass 
to  a  residuary  devisee  lands  purchasea  by 
testator  between  the  times  of  making  the 
will  and  the  codicil,  although  purchased 
with  the  proceeds  of  the  sale  of  a  plantation 
which  was  otherwise  disposed  of  by  the  will. 
Drayton  v.  Bote,  64  D.  731. 

A  will  limited  in  its  operations  by  con> 
ditions  that  defeat  it  before  the  death  of 
the  testator  is  void  unless  republished  by 
the  testator.  Vkkery  v.  U<M9,  73  D. 
238. 

If  a  will  hss  been  defeated  by  its  own 
limited  conditions,  its  mere  possession  and 

S reservation  by  the  testator  until  his  death 
oes  not  amount  to  a  republication.    Ih. 

A  will  was  revoked  by  the  subsequent 
birth  of  a  ehild.  Hdd^  that  republicatioB 
oould  not  be  proved  by  parol  evidence. 
Carey  v.  Baughn,  14  R.  534. 

22.  Kecessity  of  attesting  wit- 
nesses. —  A  will  must  have  witnesses 
where  they  are  required  by  statntei  Bm^ 
lingUm  UnivertUy  v.  Barreit,  92  D.  376. 

The  statutory  requirement  of  witnesses  to 
the  execution  of  an  instrument  means  sub- 
scribing witnesses.  Beaek  v.  Bot^ord,  40 
D.  45. 

Eteal  estate  does  not  pass  bv  a  wiU  whose 
execution  has  not  been  attested  by  witnesses. 
mu  V.  EIU»,  50  D.  132. 

An  express  direction  by  a  testator  to  a 
third  person  to  sign  his  name  to  his  wiU  is  a 
substantive  part  of  the  execution,  under  the 
Pennsvlvania  statute  of  1833,  and  must  be 
proved  expressly  or  presumptively  by  the 
oaths  or  attestations  of  two  witnesses. 
Oreaumgh  v.  Greenough,  51  D.  567. 

A  will  duly  attested,  giving  a  sum  of 
money  to  a  trustee  to  appropriate  the  same  in 
such  manner  as  the  testator  may  by  any  in- 
strument in  writinff  under  his  hand  direct 
and  appoint,  and  an  apiK>intment  by  a 
separate  instrument  in  writing  signed  by 
the  testator,  but  not  attested  as  required  by 
the  statute  of  wills,  declaring  the  appro- 
priation and  naming  the  beneficiary,  do  not 
operate  to  oreate  a  valid  bequest  in  favor  <tf 
the  beneficiary,  and  cannot  be  enforced  as 
such.  And  where  no  charity  is  declared 
or  indicated  in  the  will,  the  fact  that  the 
legacy  is  appropriated  by  the  unattested  in- 
strument to  a  public  charity  does  not  give 
to  it  any  greater  l^^al  efiect^  Thayer  v. 
Weinnfftfm,  85  D.  753. 

83.  Their  competency.  —  The  inhabi- 
tants of  an  incorporated  society,  to  whom 
property  is  devised  for  the  support  of  a 
school,  are  competent  witnesses  to  attest  the 
wUL     ComweUr.  Iskam,  2  D.  5a 

'* Credible"  means  "oompetent**  in  the 
statute  1783,  24,  relating  to  the  attestation 
of  wills  by  three  credible  witnesses,  ffawea 
V.  Humphrey,  20  D.  481. 
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At  the  time  ef  the  attettation  the  witneu 
must  be  oompetent.    lb. 

A  witneu  is  not  inoompetent  to  attest  a 
will  beoaoM  he  resides  in  a  portion  of  a 
town  to  whioh  the  testotor  bequeathed  cer- 
tain property  through  the  medium  of 
trustees,  after  a  life  estate  in  the  testotor's 
wife.    lb. 

A  Bnbscribing  witoess  to  a  will  should  be 
satisfied  from  his  own  knowledge  that  the 
testator  understands  what  he  is  doing;  and 
is  of  sound  and  disposing  mind  and  memoiy. 
Scrilmer  t.  CVotie,  21  D.  81. 

A  witness'  attestotion  certifies  to  his 
knowledge  of  the  testotor's  mental  capacity, 
and  that  he  executed  the  will  freely  and 
nnderstandingly,  knowing  its  contents.    lb, 

A  witoess  not  personaUy  satisfied  of  these 
facts  is  inoompetent  to  proYS  the  due  execu- 
tion of  the  will.    Jb, 

The  lands  acquired  by  testotor  aftor  the 
execution  of  his  will  do  not  pass  by  a  gen- 
eral devise  therein.  Mtador  ▼.  Sorsby,  36 
D.iZZ 

An  equitoUe  estoto  is  governed  by  same 
rules  as  a  purely  legal  estate,  so  far  as  the 
power  to  pass  after-acquired  lands  by  will  is 
concerned.     lb. 

The  term  "credible  witoess,"  as  applied 
to  an  attesting  witoess  to  a  will,  means  a 
witoess  who  was  competent  at  the  time  oi 
the  attestotion.  Biggin$  t.  CarUanp  02  P. 
066. 

A  wife  is  not  a  oompetent  witoess  to  her 
husband's  will.  Peaae  t.  AlUs,  14  R.  601. 
Or  to  a  will  containing  a  devise  to  her  hus- 
band.   SuUivan  v.  SulSvan,  8  R.  356. 

By  stotuto  it  was  provided  that  "all 
beneficial  devises  made  m  any  will  to  a  sub- 
scribing witoess  thereto  shall  be  wholly  void, 
nnless  there  are  three  other  competent 
witoesses  to  the  same."  A  wife  was  one  of 
the  three  subscribing  witnesses  to  a  will  con- 
taining a  devise  to  her  husband.  It*  was 
contended  that  the  devise  to  her  husband 
was  a  "beneficial  devise"  to  the  wife,  and, 
therefore^  void,  leaving  her  a  oompetent 
attesting  witoess  to  the  rest  of  the  will. 
Heldf  viat  the  contention  could  not  be 
maintained,  and  there  not  being  the  required 
number  of  oompetent  witoesses  required  by 
law,  the  will  was  invalid.    lb. 

An  executor  acting  as  such,  who  has  no 
beneficial  interest  under  the  will,  is  a  com- 
XMtent  witoess  to  estoblish  the  same.  If  he 
acte  bona  fide  in  the  performance  of  his  duties, 
his  compensation  for  services  is  not  depend- 
ent upon  the  will  being  proved;  oonseqnentiy 
he  is  not,  for  that  reason,  incompetent  to 
wove  the  same.  Conutock  v.  Huuilynu,  He, 
Soc,  20  D.  100.  S.  P.,  Meyer  v.  Fogg,  68 
D.  441;  SUwart  v.  Harriman,  22  R.  408. 

M.  Thm  requiaito  number  of  wit- 
n— aoa.  —  An  amendment  of  the  statute 
after  the  execution  of  a  will  of  personalty, 
and  before  the  testotor's  death,  relating  to 


the  number  of  attesting  witoesses  required* 
applies  to  such  wiU,  and  renders  it  void  if  it 
u  not  attested  by  the  specified  number. 
Eleod^e  Wm.  17  D.  708. 

S5.  Bequest  that  witnesses  attest.— 
A  request  by  a  testotor  to  subscribing  wit- 
nesses to  attest  his  will  is  necessarv,  and 
in  an  action  to  recover  land  devised  by  the 
will,  if  the  subscribing  witoesses  disagree  as 
to  whether  or  not  one  of  them  was  so  re- 
quested to  attest,  the  testimony  of  a  third 
person  present  at  the  attestation,  that  the 
testotor  said  nothing,  is  admissible,  although 
there  is  evidence  of  a  constructive  request  by 
another  person  in  the  testotor's  presence. 
Rutherford  v.  Rutherford,  43  D.  644. 

Where  a  testotor  r<  queste  a  person  to  sign 
an  instrument,  without  stotin^  what  it  is, 
and  pointe  out  the  place  for  his  signature, 
above  which  are  the  words  "signed,  sealed, 
published,  and  declared  by  the  above-named 
Ethan  Button  to  be  his  last  will  and  testa- 
ment," it  is  proper  evidence  to  be  submitted 
to  the  iary,  there  being  no  question  as  to  the 
two  otuer  witoesses,  to  decide  whether  the 
will  was  duly  attested.  Hogan  v.  ^rofvenor, 
43  D.  414. 

A  witoess  to  a  will  need  not,  acoording 
to  the  English  decisions,  be  informed  or 
know  that  the  instrument  which  he  is 
requested  by  the  testetor  to  attest,  i»  his 
will.    Jauncey  v.  I'fiome,  46  D.  424. 

An  acknowledgment  of  his  signature  by  a 
testetor,  whether  in  his  own  handwriting  or 
not,  need  not  be  formal,  nor  in  any  set  form 
of  words.  It  is  sufficient  that  he  produced 
the  will,  with  his  signature  on  it,  and  re- 
queste  the  witoesses  to  attest  it.     lb. 

No  particular  form  of  words  need  be  used 
by  a  testotor  in  requesting  witoesses  to  at- 
test his  wilL  NdeoH  v.  McOifert,  49  D. 
170. 

Where  one  of  two  witoesses  to  a  will,  in 
the  presence  and  hearing  of  the  other,  asked 
the  testotor,  "Do  yon  request  me  to  sign 
this  paper  as  your  will,  as  a  witoess?"  and 
the  testotor  answered,  "  Yes,"  this  was  suf- 
ficient as  a  request  to  both  the  witoesses, 
and  as  a  publication  of  the  will.  Coffin  v. 
Coffin,  80  i>.  236. 

A  testotor's  request  to  witoesses  to  sub- 
scribe  attestotion  may  be  made  tlirongh  any 
words  or  acte  which  clearly  evinoe  that  de- 
sire to  them,  and  the  publication  may  be 
incorporated  with  the  request.    lb. 

Where  persons  are  requested  to  witoess  a 
will,  in  the  presence  and  hearing  of  the  tes- 
totor, by  one  who  had  draughted  such  will  at 
testotors  request,  and  they  accordingly  then 
and  there  sign  such  will  as  witnesses,  they 
must  be  deemed  to  have  done  so  at  the  tes- 
totor's request     Peek  v.  Cory,  84  D.  220. 

The  law  of  Maryland  does  not  require 
that  a  testotor  should  ask  the  subscribing 
witoesses  to  his  will  to  attest  it.  His  assent, 
either  express  or  implied,  is  sufficient,  pro- 


1440  WILLS,  I,  2. 

F«r  Indttz  to  Notos  la  AnMyl<mn  I>«QUlon«  and 


vided  tlM  aot  be  done  with  hie  kiiowled|[e, 
and  not  in  m  olandestine  or  frandnlent  wi^« 
EiggiM  r.  Carlian,  92  D.  666. 

The  maxim,  rum  quod  dktum,  9ed  quod 
factum  €8tf  kupkitur,  hold*  good  in  the  ex- 
eoation  of  wills  m  well  as  of  deeds.    lb, 

A  request  to  a  witness  to  subscribe  a  wiU 
may  be  made  by  a  third  nerson,  provided 
the  testator  hears  and  understands  it,  and 
does  not  dissent,  CfheatKam  ▼.  Hatchert  82 
R.  650. 

26.  What  attestation  is  sufficient.* 
—  The  signature  by  a  testator  or  by  some 
one  in  his  presence  and  by  his  direction,  and 
attestation  in  his  presence  by  two  or  more 
witnesses,  are  indispensably  requisite  to  the 
due  execution  of  a  will  under  the  statute. 
Bigg  V.  WiUoii^  64  D.  419. 

The  signing  of  a  will  may  be  proTod  by 
proof  that  the  testator  acknowledged  it, 
although  the  name^  or  signature  or  hand- 
writing was  not  before  him,  and  though  the 
paper  J^  at  a  distance  on  the  table.  Jkl- 
Mb  t.  Granberry,  2  D.  624. 

Where  a  testator  aoknowledsea  his  signa- 
ture to  a  will  in  the  presence  of  the  witness* 
it  is  equivaleut  to  signing  in  his  presenoe. 
BunM  V.  Corbm,  10  D.  494. 

A  will  of  personalty  must  be  executed  and 
attested  as  required  by  the  law  in  force  at 
the  death  of  the  testator.  ffousUn  r.  Hou§- 
Urn,  16  D.  647. 

A  will  need  not  be  read  by  or  to  the  sub- 
scribing witnesses,  nor  is  it  necessary  that 
they  should  know  its  contents.    HigdoH*$ 
WiU,  22  D.  84. 

The  witnesses  of  a  will  must  sign  in  the 
presence  of  a  blind  testator,  so  that  he  may 
know  and  verify,  by  his  remaining  senses, 
that  they  are  actually  putting  their  signa- 
tures to  the  right  document  May  v.  Hill^ 
49  D.  647. 

When  a  will  oonsiBtB  of  several  detaohed 
sheets,  it  is  not  necessary  that  each  sheet 
should  be  separately  attested  by  witnesses, 
as  well  as  signed  by  the  testator.  Martin 
▼.  HamUth  63  D.  673. 

Attesting  witnesses  to  a  will  may  testify  to 
signing  in  testator's  presence,  where  the  at- 
testation dause  states  only  that  the  will  was 
signed,  sealed,  etc,  in  the  presence  of  the 
witnesses.    Iauxi*  v.  Pariona,  71  D.  147. 

In  the  attestation  of  a  will,  the  order  of 
signing  is  immaterial  so  long  as  the  signing 
by  the  witneBset»  and  testator  was  all  done  at 
the  same  moment  and  in  the  same  presence. 
The  English  law  is  more  exacting  than  ours, 
hence  the  decisions  under  it  are  not  author- 
ity Ure.     Miller  T.McNeiU,  IS  D.  933. 

In  proving  a  will,  a  literal  adherence  to 
the  words  of  a  statute,  requiring  that  the 
witnesses  **  shall  subscribe  the  will  with  their 
names  in  the  prfcsence  of   the  testator,"  is 

*  Witnessing  and  attestinff,  what  sufficient,  Me 
notes.  28  B.  m^%l  60  D.  242. 
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never  exacted,  a  substantial  conformity  witli 
the  spirit  of  tiie  statute  being  all  that  reason 
and  sound  policy  requires.  Montgomery  v. 
Perking,  74  D.  419. 

Witnesses  attesting  a  will  must  subscribe 
their  names  within  the  sight  of  the  testator 
as  he  stood  and  not  as  he  might  or  might  not 
stand.    ReynoUU  v.  Reynold^  40  D.  699. 

It  is  not  essential  that  a  testator  should 
actualljr  see  the  witnesses  attest  his  will; 
but  it  is  necessaiy  that  he  shonld  be  in  a 
situation  to  do  so  if  he  desired  it.  Sdden  v. 
Hardey,  16  D.  292;  Dewey  v.  Dewey,  35 
D.  367;  Maynard  v.  ViiUon,  60  R.  276. 
As  where  the  testator,  being  in  ordinaiy 
health,  signed  his  will  in  a  piazza,  and  then 
surrendered  his  seat  to  the  witnesses  to  si^ 
and  stepped  into  the  door  of  the  adjoinmg 
room  and  there  remained,  but  oould  see  the 
signing  if  standing  in  or  near  the  door  or 
walking  about  the  room  or  by  taking  a  step 
or  two  from  the  place  where  ^e  witnesses 
afterwards  found  him  sitting,  and  could  hear 
all  that  passed.     Wriaht  v.  Lewia,  65  D.  714. 

An  attestation  in  the  same  room  with  the 
testatrix  is  a  sufficient  subscription  in  her 
presence,    ffoward'e  WiU,  17  O.  60. 

After  the  will  was  siffned  by  the  testator, 
who  was  sitting  up  in  bed,  in  a  small  bed- 
room, it  was  taken  into  an  adjoining  room, 
placed  on  a  table,  and  there  subsmoed  by 
the  witnesses,  the  door  between  the  rooms 
being  open,  and  the  table  so  situated  that 
the  testator  could  see  the  witnesses  subscrib- 
ing, if  he  chose  to  do  so^  without  materially 
chanffing  his  position.  Held,  that  this  was 
a  subscription  in  the  testator's  presence. 
Wm  qf  John  Meurer,  28  B.  591;  BiagB  v. 
Rigge,  46  R.  464. 

A  tesiatrix  lay  in  bed,  and  the  attesting 
witnesses  to  her  will  went  into  the  next 
room,  where  they  signed  it»  the  door  between 
the  two  rooms'  being  open,  but  the  witnesses 
signed  the  will  at  such  a  place  in  the  next 
room  that  they  could  not  be  seen  by  the  tes- 
tatrix as  she  lay  in  bed.  Quosre,  whether 
such  signing  was  in  the  presence  of  the  tes- 
Utrix?    RueaeU  v.  PoUm,  1  D.  380. 

Witnesses  to  a  will  need  not  attest  it  in  the 
presence  of  each  other.  Johnson  v.  Joknmm, 
55  B.  762;  Dewey  v.  Dewey,  35  D.  367; 
Eclbeck  v.  Cfranbenry,  2  D.  (04,  It  ia  snf. 
ficient  that  they,  at  dififerent  times,  in  the 
presence  of  the  testatoi,  and  at  his  request, 
sign  their  names  as  subscribing  witnesses. 
Jaunceyv.  T^ome,  45D.  424;  Webb  v.  Flem^ 
ing,  76  D.  675. 

If  the  subscribing  witnesses  are  unable 
to  write,  the  writing  of  their  names  by  an- 
other, marks  being  attached  by  themselves, 
will  oonstitute  a  sufficient  subscription. 
Montgomery  v.  Perkins,  74  D.  419;  Lord  v. 
Lord,  42  R.  565.  The  validity  of  such  at- 
testation depends  upon  the  signing  of  the 
name  of  the  witness  by  his  anthonty,  and 
in  his  presence,  and  not  upon  the  fact  of  his 
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making  a  mark  or  doing  some  manual  act  in 
connection  with  the  aignatiire.  Jeme  ▼• 
Parker,  62  D.  102. 

87.  What  is  not.— An  attestation  of 
a  will  in  a  room  adjoining  that  wherein  the 
testator  lay,  and  between  which  there  was  a 
plank  partition,  is  prima/acU  evidence  of  the 
illegality  of  the  instmment,  although  such 
attestation  was  at  the  testator's  reqnest, 
and  was  snbseqaenthr  approTed  by  him. 
Edelen  y.  Hardey,  16  D.  2S& 

Attestation  oC  a  will  by  witnesses  in  aa 
adjoining  room  is  not  a  oomplianoe  with 
statute  requiring  it  to  be  done  *'in  the  pres- 
ence of  the  testator,"  even  though  he  might 
have  seen  them  writing  their  names  by  sit- 
ting on  the  side  of  hia  bed.  Rtynold§  v. 
Eeynolds,  40  D.  599. 

To  oonstitnte  a  valid  attestation  of  a  will, 
a  testator  mnst  be  so  present  to  witnesses 
and  they  to  him  that  he  might  and  probably 
did  see  the  attestation,  and  it  will  not 
suffice  that  he  misht  have  seen  the  attesta- 
tion by  changing  his  situation,  or  causing  it 
to  be  changed,  or  by  removing  any  inter- 
vening obstoiction.  Seed  ▼.  Koberti,  71  D. 
210. 

An  attestation  of  a  will  made  by  a  testator 
in  exirenuBf  to  be  in  his  presence,  must  be 
made  so  as  to  be  within  the  scope  of  his 
vision  without  his  changing  his  position  or 
removing  any  intervening  obstruction.    lb. 

It  is  an  insufficient  attestation  of  a  will 
for  a  subscribing  \i  itness  to  write  his  name 
in  the  abeenoe  m  the  testator,  and  in  antici- 
pation of  the  testator's  signature,  although 
he  afterwards  acknowledges  it  in  the  pres- 
ence of  the  testator  and  of  the  other  sub- 
soribiog  witnesses.  CTuim  t.  KiUredge,  87 
D.  687. 

S.  BevoecUHm, 

,88.  The  power  to  revoke.  —  The  revo- 
cation of  a  will  cannot  be  made  by  one  in- 
sane or  not  of  sufficient  capacity  to  under- 
stand the  nature  of  his  act.  Anperton  v. 
CoUrtU,  29  D.  239. 

Powers  of  appointment  and  revocation 
may  be  exercised  at  diU'erent  times  and  uver 
diflerent  portions  of  the  land  subject  thereto. 
Aaoff  T.  Hoover^  45  D.  713. 

The  disposition  of  property  to  take  effect 
after  a  grantor's  death  is  testamentary,  and 
therefore  revocable.  Frederiei^$  AppeaL  91 
D.  159. 

89.  What  Acte  indicate  an  intent  to 
revoke.* — A  jury  is  neces&ary  to  try  the 
question  of  revocation  in  all  cases  in  chan- 
Sneed  t.  Ewmg,  22  D.  41. 

A  testator,  by  directing  several  interline- 
ations and  erasures  to  be  made  in  his  will, 
with  the  avowed  purpose  of  revoking  it,  and 
by  delivering  it  in  tnat  condition  to  a  per- 

*  Revocation  of  will,  what  Is,  see  note,  12  D. 
t77-880. 

Alterations  and  srasurei  made  by  testator,  see 
note,  Jb  BL  36-S7.  I 
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son  to  be  used  as  a  memorandum  in  draught- 
ing a  new  will,  gives  sufficient  proof  of  his 
determination  to  revoke  such  wilL  Bohanon 
▼.  Wakot,  29  D.  631. 

Where  a  testator,  prior  to  his  death,  sells 
so  great  a  part  of  his  real  estate  as  to  render 
it  impossible  to  carry  out  the  provisions  of 
his  will,  such  sale  amounts  to  a  rovocation  of 
the  will,  except  so  far  as  the  appointment 
of  executors  is  concerned,  and  in  such  a  case 
the  court  will  decree  that  the  accounts  of 
the  executors  be  settled  in  the  same  manner 
as  if  the  testator  had  died  intestate.  Cooper' $ 
EmIoU,  45  D.  673. 

The  conveyance  by  a  testator  of  all  lands 
owned  by  him  at  the  time  of  making  his  will 
operates  as  a  revocation  of  the  will,  and  those 
uter  acquired  will  not  pass  by  the  wilL 
Bowen  v.  JohnwUt  61  D.  110. 

A  revocation  cf  a  will,  under  the  South 
Carolina  statutes,  can  only  be  effected  in 
three  ways:  by  an  instrument  in  writing, 
executed  with  the  same  solemnities  as  the 
will  itself;  by  obliteration;  and  by  burning 
and  destroying.     Floyd  v.  Fhud,  49  D.  626. 

To  effect  a  rovocation  of  a  will,  an  inten- 
tion to  rovoke  must  appear  clearly  and  un- 
equivocally.    Wikojr$  Appeal,  53  D.  597. 

A  valid  agroement  or  covenant  to  oonvey 
real  estate,  such  as  a  court  of  equity  would 
enforoe  specifically  will,  in  equity,  though 
perhaps  not  at  law,  operate  as  a  rovocation 
of  the  estate  proviou>'ly  devised,  as  it  is  re- 
garded from  that  time  as  the  property  of  the 
\eudeei     Donohoo  v.  Lea,  55  D.  725. 

A  grantee  in  a  deed  absolute  may  bind 
himself  by  parol  to  devise  the  property  to  a 
designated  oeneficiary,  and  if^  m^  pursuance 
thereof  he  makes  a  will,  it  is  irrevocable, 
and  if  he  fails  to  execute  it,  it  will  be  a 
fraudulent  violation  of  his  contract,  against 
which  the  beneficiary  may  have  rehef  in 
equity.    Anding  v.  Davis,  77  D.  658. 

A  second  will  inconsistent  with  the  first 
will,  perfect  in  its  form  and  execution,  but 
incapable  of  operating  as  a  will  on  account 
of  some  ciroumstances  dehors  the  instrument, 
may  nevertheless  be  set  up  as  a  rovocation 
of  the  first.  Carpenter  v.  MiUer,  100  D. 
744. 

The  rule  of  construction  when  a  second 
will  is  set  up  to  revoke  the  first  will  is,  that 
whero  the  words  are  imperative,  though  in- 
operative by  reason  of  some  incapacity 
in  the  devisee^  they  operate  a  revocation^ 
and  where  the  words  are  precatory,  if  the 
object  of  the  language  be  certain  and  definite,. 
the  words  aro  considered  imperative,  creat-^ 
ing  a  trust  for  the  purpose  indicated,  and 
operate  a  rovocation.  Mt  whenever  the 
prior  dispositions  of  the  property  are  com- 
plete, and  the  words  aro  precatory,  and 
their  object  uncertain  and  indefinite,  the 
words  will  not  be  held  to  create  a  trust  ur  be 
construed  to  revoke  a  former  will.    lb, 

A  will  containing  some  twenty  l^gaoiss 
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woa  foand,  with  all  the  legacies  except  fonr 
erased  by  pen  marks,  bnt  atill  legiUe.  Tlie 
cUuDe  appointing  executors  was  erase*!  in  a 
like  manner,  the  names  being  legible  with 
more  difficolty.  The  teetator't  signaAnre  was 
still  more  completely  marked  ont  in  like 
manner.  In  tne  mar^'n  were  sereral  ad- 
ditions in  his  hand-wnting,  apparently  de- 
signed for  a  new  will.  ffSd^  that  the  will 
was  revoked.  Succetskm  ^  JiHh,  48  B. 
242. 

A  will  gave  the  residnnm  to  the  testator's 
son  Daniel  and  his  heirs,  and  in  case  the 
son  **  should  die  without  lawful  issue,''  to 
the  testator's  other  children.  A  codicil  gave 
a  specilic  bequest  out  of  the  residuum  to  the 
testator's  son  James.  Daniel  survived  the 
testator.  Held,  that  Daniel  took  an  absolute 
estate.    Qvtockenbou  v.  Kmgland,  65  R.  771. 

80.  Wliat  does  not  amount  to  a  rev- 
ocation. —  Where  a  will  had  been  made, 
and  subsequently  another  executed,  and  the 
first  was  found  m  possession  of  the  testator 
at  the  time  of  his  death,  uncanceled,  and 
the  second  could  not  be  found,  —  held,  on 
evidence  of  intention,  that  the  Utter  did  not 
necessarily  revoke  the  former.  Law$on  v. 
Morrieim,  1  D.  288;  Peete  Appeal,  47  R.  685. 

If  the  revocation  be  ineffectual  in  law,  or 
if  a  former  will  be  canceled  under  the  im- 
pression that  a  later  will  is  good,  which 
proves  invalid,  the  first  will  not  be  revoked; 
and  if  the  devisee  under  the  later  will  is 
not  legally  entitled  to  take,  the  devisee  un- 
der the  first  shall  not  be  affected.  PrmgU 
V.  licPhereon,  8D.  718. 

The  execution  of  a  second  will  that  is  af- 
terwards destroyed  by  testator  cannot  effect 
validity  of  will  previouslv  executed,  though 
the  second  contained  a  clause  of  revocation 
•f  the  former  will,  especially  where  tiie  mo- 
tive for  making  the  second  will  was  because 
the  testator  thought  the  first  was  losti  and, 
upon  finding  the  first,  destroys  the  second, 
declaring  hxs  preference  for  the  first  and  di- 
recting its  preservation.  MarA  v.  Marsh, 
64  D.  59a 

A  nuncupative  will  cannot  revoke  a  prior 
written  will  or  testament.  MdOwM  ▼.  Hwut, 
81  D.  438. 

The  revocation  of  a  wiU  of  lands  in  Penn- 
sylvania cannot  be  made  by  parol,  but  is  sub- 
ject to  the  same  solenmities  as  a  will  of  per- 
sonal estate.  Lawaon  v.  Mcrriwn^  I  D.  288. 

An  intention  to  revoke  a  will,  unaccom- 
panied by  any  of  the  acts  of  revocation  men- 
tioned in  the  statute,  will  not  amount  to  a 
revocation,  even  if  such  acts  be  prevented  br 
the  fraud  or  force  of  the  devisee,  although 
such  devisee  may  be  considered  in  equity  as 
the  trustee  of  the  parties  who  would  have 
been  entitled  if  the  will  had  been  revoked. 
OainM  V.  Gains,  12  D.  375. 

An  ineffectual  attempt  to  alter  a  will  does 
not  operate  as  a  revocation.  (Tresr  ▼•  Mc- 
(VodUn,  14  D.  765. 
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A  revocation  of  a  will,  so  as  to  require  » 
repablioation,  does  not  result  from  the  strik- 
ing out  of  a  devise,  or  of  the  name  of  an  ex- 
ecutor.    WeUs  V.  WeSU,  16  D.  150. 

The  revocation  of  a  will  requires  the  con- 
currence of  an  intent  to  revoke  and  of  some 
act  of  destruction  or  cancellation  of  the  will; 
a  mere  intent  to  revoke,  evideneed  by  the 
parol  declarations  of  the  deceased,  is  not 
sufficient    MaJtane  v.  HMs,  89  D.  268. 

The  destruction  of  a  oodidl  cannot  operate 
as  a  revocation  of  the  will,  though  this  was 
declared  by  the  testator  to  be  his  intention, 
where  the  codicil  and  the  will  are  on  detadied 
papers,  and  where,  because  of  being  in  differ- 
ent places,  the  destmction  of  the  ^>dicil  can 
not  oe  intended  as  a  destruction  of  the  KrilL 
Ih. 

A  will  cannot  be  oorrected  by  evidence  of 
a  mistake  so  as  to  strike  out  the  name  of  a 
legatee  and  insert  that  <A  another  inadvert- 
ently omitted  by  the  drawer  or  oopyer;  for 
there  can  be  no  revocation  or  alteration  of  a 
written  will  of  personalty  without  the  statu- 
tory forms,  and  the  disappointed  intention 
has  nut  these  forma.  laUs  v.  CaiU,  59  D. 
602. 

A  testator  made  certain  erasures  and  in- 
terlineations in  a  duly  executed  wilL  After 
he  made  the  alterations,  at  his  request,  two 
persons  signed  the  will,  as  witnesses  to  "the 
erasures  and  interlineations  made  "  by  tes- 
tator. What  these  interlineations,  etc, 
were,  the  witnesses  did  not  know.  Held,  1. 
That  the  alterationa  did  not  supersede  the 
provisions  of  the  will;  2L  That  the  witness- 
ing of  such  alterations  did  not  amount  to  an 
attestation  of  the  will  as  altered;  and,  3. 
Tliat  the  alterationa  did  not  operate  as  a  re- 
vocation of  the  original  wilL  IFiB  q^  Pcnni- 
man,  18  R.  368. 

Under  a  statute  providing  that  a  will  may 
be  revoked  by  destmction  or  by  cancellation, 
with  intent  to  revoke,  wituessed  in  the  same 
manner  as  a  will,  a  will  is  not  revoked  by 
d  I  awing  a  scroll  throug^h  th«  signature  so  as 
not  to  render  it  illegible,  and  evidence  of 
the  declarations  of  the  testator  that  he  had 
destroyed  the  will  is  incompetent.  (?oy  v. 
Qay,  46  R.  7& 

A  will  was  wholly  written  on  the  fint 
page  of  a  double  sheet  On  the  fourth  pa^ 
the  testator  wroto  in  pencil,  "  I  revoke  this 
will,"  and  signed  and  dated  it.  This  was 
not  attested.  Held,  not  a  revocation  within 
a  statute  prescribing  burning,  tearing^  can- 
celing obutoratinff,  or  making  a  new  will  or 
codicil,  or  some  other  writing  signed,  attest- 
ed, and  subscribed  like  a  will,  as  the  only 
modes  of  revocation.  WUl  qf  Ladd,  50  R. 
355. 

Where  it  appears  to  have  been  the  inten- 
tion of  tiie  testator  to  convey  all  his  estate 
by  the  will,  a  snbsec^uent  trust  deed  of  the 
fvoper^  devised,  with  a  power  of  revooft- 
tion,  which  is  subsequent^  eoceroised,  does 
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not  work  e  revocation  of  the  wOL   Moreif  t. 
Sohier,  56  R.  538. 

8L  Bvidence  of  rttrocatlon.* — The 
declarations  of  a  testator  r^ffardmg  the  oan- 
cellation  of  a  will  are  ina&iissible  if  not 
connected  with  any  act  done  or  attempted 
by  him  to  effect  a  revocation.  Dan  t.  Brow% 
15  D.  395. 

The  declarations  of  a  testatrix  that  she 
destroyed  the  will  are  admissible,  not  as  in* 
dependent  evidence  of  revocation,  but  to  as- 
sist the  jury  in  determining  whether  a  will 
has  been  revoked,  when  it  is  found  after 
twenty-five  years,  among  waste  papers,  and 
in  a  mutilated  ooiftdition.  Lawyer  v.  Snath, 
77  D.  4e0. 

The  execution  of  a  subsequent  will  having 
been  proved,  but  not  its  contents,  the  former 
will  is  not  deemed  revoked.  Neiaon  v.  Jf  e- 
OiffeH,  40  D.  170. 

The  revocation  of  a  will  must  be  shown  by 
some  overt  act  apparent  in  another  writing 
or  on  the  paper  itself,  and  cannot  be  estal^ 
ished  by  parol  proof  merely.  JSTuev.  Fbh 
cker,  51  D.  383. 

Where  there  is  no  proof  tending  to  show 
a  revocation  of  a  will,  and  the  question  of 
revocation  is  left  to  the  jury,  this  is  not 
such  error  as  can  be  taken  advantage  of  by 
the  contestant  of  the  wilL  Taiylor  v.  KeUey, 
68  D.  150. 

Where  a  second  wiU  is  found  to  be  in- 
valid,, with  the  exception  of  the  clause  of  re- 
vocation, on  the  ground  of  undue  influence^ 
the  clause  of  revocation  alone  is  not  sufficient 
evidence  of  the  testator's  intention  to  revoke 
a  former  will.  The  presumption  is  that,  if 
the  second  will  is  found  to  be  invalid,  the 
testator  intended  that  the  first  will  should 
stand  rather  than  thathe  should  die  intestate. 
Budy  V.  Ulrkh.  8  R.  238. 

83.  Presumptions  relative  to  revo- 
cation. — A  devise  was  made  to  a  daughter, 
* 'during  the  term  of  her  life,  and  immediate!  v 
after  unto  and  amons  all  and  every  such 
child  and  children  as  ahe  shall  have  lawfully 
b^otten  at  the  time  of  her  death,  in 
fee-simple,  equally  to  be  divided  between 
them,  share  and  share  alike."  Heldf  that 
her  four  children,  living  at  the  time  of 
the  devias^  and  at  the  £ath  of  the  testa- 
tor, took  a  vetted  remainder  in  fee,  and 
that  in  case  there  had  been  any  children 
bom  afterwards  the  estate  would  have 
opened  for  their  benefit^  and  that  therefore 
the  children  of  a  daughter  who  died  in  the 
life-time  of  a  mother  were  entitled  to  the 
share  of  their  mother,  who  was  living  at  the 
death  of  the  testator.  Doe  v.  PravooU,  4  D. 
249. 

Where  a  mutiUted  will  is  found,  the  tes- 
tator, in  the  absence  of  proo(  is  presumed 

*  See  note  on  Evidence  of  Revocation,  46  R. 

Declarations  of  testator  to  show  rsvocation. 
see  note,  ;i  D.  SQfi,  i06. 


to  have  done  the  act,  if  it  was  done  while  in 
his  possession  or  is  discovered  among  his 

gapers    canceled    or   defaced.      Bennett  v. 
herrod,  40  D.  410. 

The  presumption  that  a  testator  mutilated 
a  will  does  not  apply  where  it  is  found  in 
that  condition  under  the  control  of  a  person 
to  be  benefited  by  its  revocation,  and  wher« 
such  person,  on  being  asked  for  it,  scknowl* 
edged  that  there  was  a  will,  said  nothing 
aboub  the  mutilafeian,  refused  then  to  delivei 
it  up,  and  it  wa4  not  obtaine-t  till  the  fol* 
lowing  day.    Jih 

A  testator's  ohildren  take  a  vested  interest 
in  the  estate  devised  to  a  wife,  to  be  divided 
''amongst-  my  children  as  she  may  think 
best,"  and  on  failure  of  appointment  the 
children  take  equally  at  the  wife's  death. 
Oathey  v.  Caihey,  49  D.  714. 

A  devise  was  made  to  a  testator's  wife 
during  widowhood,  and  whenever  her  dentb 
or  marriage  should  take  place  the  property 
was  to  be  equally  divided  among  his  chil- 
dren which  may  then  be  alive,  or  who  may 
have  left  legitimate  heirs.  Two  of  the  chil- 
dren died  intestate  and  without  heirs,  and 
the  widow  conveyed  her  interest  to  the  only 
remaining  child.  HeU  that  the  latter  had 
an  absolute  title,  though  lus  mother  was 
yet  alive,  and  that  there  was  no  just  ground 
to  fear  thskt  a  olaim  which  might  be  mado 
by  his  ohildrai  in  the  event  of  his  death 
before  that  of  his  mother  would  be  available 
against  one  acquiring  his  title.  MoiftderBon 
V.  Lukena,  62  D.  312. 

83.  Implied  revocation,  generally.* 
-*The  revocation  of  devises  are,  at  common 
law,  express  or  imj>lied.  The  latter  are 
termed  revocations  m  law.  Oraves  v.  8hel- 
dan,  15  D.  653. 

Kevocations  in  law  resulted,  at  common 
law:  1.  From  a  total  alteration  in  the  cir- 
cumstances of  the  devisor;  2.  From  an 
actual  or  intended  alteration  in  his  estate; 
but  in  Vermont  a  revocation  does  not  result, 
from  an  alteration  in  the  circumstances  of 
the  testator,  nor  from  an  intended  alteration 
in  his  estate.     lb. 

Implied  revocations  are^  in  this  state^ 
those  only  which  result  ex  neeesntoterei   /&. 

A  wiU  may  be  revoked  during  the  testa- 
tor's life  by  any  act  or  fact  inconsistent  with 
it.    Sneed  v.  JLvring,  22  D.  41. 

A  materia]  alteration  in  the  circumstances 
of  a  testator  may,  by  implication,  revoke  a 
will  either  partially  or  totally,  according  to 
the  nature  of  the  case.     lb. 

The  omission  to  mention  a  codicil  in  the 
act  of  republication,  in  which  other  oodioils 
made  prior  to  that  act  are  mentioned,  im- 
plies a  revocation  thereof;  but  this  may  be 
rebutted  by  circumstances  showings  con- 
tra^ intention.    Wikoff*e  Appeal,  53  D.  597. 

Where  a  man  dies,  leaving  two  separate 

*  Revocation  of  will,  when  Implied,  see  notei 
16D.  650-46L 
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and  difltinct  -wiUa  properly  executed  and 
attested,  both  relating  exclnnvely  to  the 
aame  kind  of  property,  and  where  by 
•pedflo  legaoiea  and  residuary  claiisee  each 
is  entirely  adequate  to  the  disposition  of  all 
the  property  belonging  to  the  decedent,  the 
latter  alone  shall  be  given  effect  ^  They  oan- 
not  both  stand  together  as  constitoting  bat 
one  will.    In  re  Filter,  06  D.  309. 

A  will  is  not  an^  less  the  subject  of  a 
nwocation  by  operation  of  law  because  it  is 
made  by  a  woman  under  the  special  power 
oontained  in  a  marriage  settlement,  instead 
of  under  the  general  power  granted  by  law. 
rottii^s  Ajjpeal,  SOD.  513. 

A  wUl  IS  revoked  by  implication,  if  the 
circumstances  of  the  testotor  be  so  altered 
that  new  moral  testamentory  dutiee  have 
accrued  to  him  subsequent  to  the  dato  of  the 
will,  such  as  may  be  presumed  to  prodnoe  a 
change  of  intonuon.    /&. 

An  implied  revocation  of  a  will  cannot  be 
shown  by  the  declarations  of  the  testator, 
unlesa  a  material  change  appears  in  hia  con- 
dition, ereatinff  new  moral  duties  and 
oUigations.  The  change  must  be  in  ma- 
toriS  relations,  and  not  in  mere  sentiment 
or  feeling.    Jonea  v.  Mo9eley,  90  W  827. 

Evidence  of  a  reconciliation  to  a  child 
intentionally  omitted  from  the  will,  and  of  the 
dying  dedaration  of  the  testotor  that  he 
wanted  bis  children  all  to  be  equal,  is  not 
admissible  to  show  an  implied  revocatioii  of 
the  will.    lb. 

A  will  is  not  revoked  by  the  death  of 
legatees  or  boieficiariea;  by  marriage  of  the 
testotor  without  issue;  by  alienation  of  the 
mater  part  of  the  estoto  specifically  devised; 
by  the  acquisition  of  a  much  larger  estote, 
nor  by  the  concurrence  of  all  theee  evente. 
HoUi  V.  BaUt,  66  R.  63a 

84.  Effect  of  sabsequent  marriage.* 
—  A  widow,  having  children,  made^  her 
will,  married  again,  and  died  without  issue 
by  her  second  husband,  ffeidf  that  her  will 
was  not  revoked  by  implication  of  law  on 
her  second  marriage,  nor  by  a  atototo  passed 
after  her  marriage^  which  enacted  that  mar* 
riage  should  revoke  a  prior  will  /»  re 
TuUer,  22  B.  164. 

At  oommon  law  the  marriage  of  m/eme  iole 
revokes  her  will  so  far  as  it  relates  to  per- 
sonalty;  and  the  husband's  consent  to  the 
probate  of  a  will  made  before  marriage  does 
not  make  the  will  valid,  but  the  personal 

Sroperty  not  reduced  to  possession  by  him 
nnng  the  wife's  life-time  is  to  be  distribu- 
ted among  her  next  of  kin.  In  re  Carey,  24 
R.  133. 

A  feme  aole  made  her  will,  whereby,  after 
certain  specific  legacies,  she  save  to  a  mis- 
aionary  association  the  sum  of  $8,000,  or,  if 

*  Revocation  of  will  by  marriage,  see  notes, 
80  D.  516-519:  49  R.  H29-881. 
BeTocation  of  ante-nuptial  will  hf  mairiage* 
note,  07  D.  S46,  349. 
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that  should  be  more  than  half  her  estote^ 
both  real  and  personal,  then  '*a  sum  equal 
to  one-half  of "  her  estoto.  All  the  re- 
mainder of  her  estote,  "  both  real  and  per* 
sonal,"  she  gave  to  a  church  society.  She 
afterward  married  and  died  without  issu& 
The  husband,  who  had  never  reduced  the 
wife's  personal  estoto  to  his  possession,  con- 
sented to  the  probato  of  the  will.  More 
than  half  of  the  tostotriz's  estoto  was  per- 
sonal property.  Held,  1.  That  the  will  was 
revoked  as  to  the  personalty  by  the  mar- 
riage^ and  was  not  revived  or  rendered  valid 
by  the  husband's  consent  to  the  probato; 
2.  That  as  the  peraonal  aaseto  were  ample  to 
pay  the  bequest  to  the  missionary  associa- 
tion, if  valid,  such  bequest  was  of  personalty 
and  was  revoked  by  the  marriage;  but  £ 
That  the  ^t  of  the  remainder,  '*  both  real 
and  personal,"  to  the  church  society  was  a 
devise  of  real  estote,  and  was  operative  so 
far  as  related  to  such  real  estoto.    lb. 

Under  a  stotu to  prescribing  the  modes  of 
revoking  a  will,  ana  recognizmg  revocation 
'*  impli^  by  law  from  subsequent  change  in 
the  condition  or  circumstances  of  the  testo- 
tor," a  woman's  will  is  revoked  by  her  sub- 
sequent marriaget  Swam  t.  Hanunond,  62 
B.  265. 

Under  a  stototo  that  "  marriage  shall  be 
deemed  a  revocation  of  a  prior  wiQ,"  such  a 
wiU  is  absolutehr  revoked  as  to  all  persons 
by  marriage.  McAmtuUif  v.  McAnniUiy,  60 
B.662. 

An  anto*nuptial  agreement  by  an  intended 
husband  that  the  woman  should  hold  her 
property  separately  and  independently,  and 
that  the  marriage  should  not  revoke  her  will 
previously  made^  nor  affect  her  right  to 
change  it  subsequently,  renders  sncn  will 
vaUd.     Otgood  v.  BUee,  65  B.  488. 

A  woman's  anto-nuptial  will  is  not  re- 
voked by  her  marriage;  FeUowe  v.  AQen, 
40  B.  828;  Novee  v.  Sautlmorth,  biR.3S9. 

85.  of  birth  of  child.*— A  father 

could  not  disinherit  a  legitimato  child  by 
pretention  merely  by  the  civil  law,  but  by 
the  common  law  he  may;  and,  therefore, 
while  tibe  birth  of  a  child,  after  the  dato  of 
the  will,  necessarily  amounted  to  a  revoca- 
tion l^  the  civil  law,  it  is,  by  the  oonmion 
law,  only  prima  facie  a  revocation  until  the 
contrary  u  shown.  Sneed  v.  Ewmg,  22 
D.  41. 

Either  marriage  or  birth  of  a  child  may 
amount  to  an  implied  revocation  of  a  prior 
will;  and  both  marriage  and  issue  are  not 
indispensable  to  such  revocation.  ^  lb. 

The  will  oi  a  married  woman  is  revoked 
by  subsequent  birth  of  a  child,  but  only  so 
far,  under  the  atototes  of  Pennsylvania,  as 
the  child  would  have  token  without  the  will. 
Young'e  Appeal,  80  D.  513. 

*  Revocation  by  mRrrlsge.  or  birth  of  cbUd, 
see  uotes,  \i  D.  65»-6Cl;  26R.  Ifi9-16L 
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A  testator,  haWngtwo  children,  bequeath- 
ed all  hit  estate  to  hia  wife;  two  other  ehil- 
dren  were  sabeeanently  bom  to  him.  Heldp 
that  this  revoked  the  wiU  at  oommon  law. 
Nemu  ▼.  NeguB,  28  R.  157. 

A  will  not  providing  for  the  children  of  a 
testator  sabsequently  to  be  bom  is  revoked 
in  law,  pro  tanto,  by  the  snbeeqaent  birth  of 
a  child  to  the  testator  in  his  life-time,  despite 
a  statate  providing  that  it  can  be  revoked 
only  by  cancellation,  destraotion,  or  the  ex- 
edition  of  a  subsequent  will.  Falkm  v.  Chi- 
dealer.  26  B.  164. 

86.  Bevocation  hj  tearing,  burning 
or  other  destraotion  of  will.  — -Lom 
oeremony  is  required  in  the  revocation  than 
in  the  execution  of  a  will;  the  former  may  be 
effected  by  obliteration  or  tearing,  ankno 
revoecmdi  Pringle  v.  McPhermm,  3  D. 
71  a 

The  degree  of  "  burnings  canceling,  tear- 
ing, or  obliterating,"  necessary  to  constitute 
a  revocation  of  a  will,  under  the  statute  of 
frauds,  depends  on  circnmatances;  the  slight- 
est "burning,"  eta,  will  be  sufficient,  if 
shown  to  have  been  done  atUmo  revoeandit 
and  the  fact  that  the  statute  uses  the  word 
"destroying,"  instead  of  '* burning,  cancel- 
ing, or  teanog,"  does  not  change  the  case. 
Aooordinely,  if  it  is  shown  that  the  testator 
interlinea  and  erased  portions  of  the  will, 
and  tore  off  the  seals,  with  the  intention  to 
revoke  it,  the  revocation  will  be  complete; 
and  the  fkot  that  he  intended  at  the  time  to 
make  another  will,  but  failed  to  do  so,  will 
not  revive  the  former  will.  Johnson  v. 
BraO^ord,  10  D.  601. 

The  deslanction  of  a  will  is  not  a  revocation 
unless  the  testator  had  ut  the  time  capacity 
to  understand  the  nature  and  effect  of  the 
act,  and  performed  it,  or  directed  it  to  be 
peHformeo,  voluntarily,  with  intent  to  effect 
revocation.  Bhodea  v.  KtnsoTi,  52  B.  685. 
^  A  will  is  not  revoked  by  anv  act  of  spolia- 
tion or  destruction  not  delioerately  done^ 
antmo  revocondL  WkiU  v.  Catten^  59  P. 
585. 

Where  a  revocation  of  a  will  is  attempted 
by  burnings  there  must  be  a  present  intent 
on  the  part  of  the  testator  to  revoke,  and 
this  intent  must  appear  by  some  act  or  sym- 
bol, appearing  on  the  script  itself,  so  that  it 
mav  not  rest  upon  mere  parol  testimony, 
and  if  the  eoript  is  in  any  part  burned  or 
singed,  it  is  sufficient  to  revoke  the  will.  lb, 

A  will  is  revoked  by  burning  where  the 
testator  threw  it  into  the  fire  with  the  intent 
to  revoke  and  destroy  it,  and  after  he  had 
turned  away  his  wife  took  the  paper  from 
the  fire  seoretlv,  and  concealed  it;  and  the 
testator  up  to  tao  time  of  his  death  thought 
the  will  was  destroyed,  and  so  frequently 
expressed  himself,  the  script  having  been 
burned  through  in  three  oifferent  places, 
the  outside  scorched,  and  the  edges  of  the 
paper  singed,  although  do  word  cir  letter  of 
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the  writiuff  was  in  any  manner  destroyed  or 
obliterate£     /&. 

A  will  is  not  ipaofaeto  revoked  by  a  letter 
of  testator  to  his  s^nt  directing  the  agent 
to  destroy  the  wiS.  Tynan  v.  Pa$chali  84 
D.  619. 

A  direction  by  a  testator  that  his  will  be 
destroyed,  though  accompanied  by  a  belief 
upon  hiB  part  that  such  direction  was  carried 
out  by  the  person  to  whom  it  was  delivered, 
cannot  operate  a  revocation  of  a  M-ill  even  of 
personal  estate.  Mcdone  v.  Hobb»t  39  D. 
263;  Hiae  v.  Fmcher,  51  D.  383. 

Tlie  cancellation  or  destruction  of  a  will, 
to  operate  a  revocation  thereof,  must  be 
directed  against  the  will  as  a  whole.  Jfo- 
Ume  v;  ffotos,  39  D.  263. 

A  statute  provided  that  no  will  shall  be 
revoked  unless  the  testator  shall  destroy  or 
"mutilate"  the  same.  A  testator  drew 
pencil  lines  across  his  signature,  with  intent 
to  revoke,  but  left  the  signature  still  legible. 
Held,  a  "mutilation."  Woo^fiU  v.  PaUon, 
40  R.  269. 

Under  a  statate  providing  that  no  will 
shall  be  revoked  or  altered  except  by  another 
will,  or  "unless  such  will  be  burnt,  torn, 
canceled,  obliterated^  or  destroyed,"  etc..  an 
obliteration  in  part  is  ineffectual  to  work  a 
revocation.    LeieU  r,  QuUman,  42  H.  254. 

87.  Bevocation  pro  tanto.  —  Revoca- 
tions/>ro  tawto  either  alter  the  quality  of  the 
estate^  or  <<i™i"i«>*  the  quantity  of  the  thing 
devised.    €hrave§  v.  Sheldon,  15  D.  653. 

A  residuary  devise  of  "all  his  estate^ 
whether  real  or  personal,"  will  pass  a  mort- 
gage held  by  the  testator  at  the  time  of 
making  his  will;  and  a  foreclosure  of  the 
mortgage  or  a  release  of  the  equity  of 
redemption  will  revoke  such  a  devise,  ^a^ 
lard  V.  Carter,  16  D.  377. 

Ademption  or  translation  of  a  legacy  may 
be  an  implied  revocation  pro  tanto,  Sneed 
V.  JSwing,  22  D.  41. 

The  cancellation  of  a  part  of  a  will  by  a 
testator,  is  an  equivocal  act  whose  legal 
effect  depends  on  extrinsic  proof  of  circum- 
stances mdicating  the  intention  with  which 
it  was  done;  and,  although  it  is  prima  facie 
evidence  of  intent  to  revoke,  parol  testimony 
is  admissible  to  shov  that  tne  intention  to 
cancel  applied  only  to  so  much  of  the  instru- 
ment as  was  actually  canceled.  Drown* a 
Wm,  35  D.  174. 

A  will  signed  by  a  testator  on  any  part  of 
it,  after  he  had  cut  off  a  portion  of  the 
original  instrument,  is  still  valid,  if  it 
appears  from  the  circumstances  attending 
the  cancellation  and  subsequent  signing 
that  it  was  the  testator's  inteution  that  the 
uncanceled  part  should  continue  to  be  his 
wiU.     Ih. 

A  valid  will  of  real  and  persoual  estate, 
executed  according  to  the  requirements  of 
the  statate,  may  be  revoked  as  to  the 
personal  estate,   or  a  part  of  it  h^  any  in* 
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■irnmMit  in  Trriting  which  would,  if  itand- 
ing  alone,  be  a  good  will  of  personal  estate. 
MarsUm  ▼.  Mar$Um,  43  D.  611. 

A  subsequeat  will  does  not  reroke  a 
former  one^  n&Jess  it  contains  a  clause  of 
revocation,  or  is  wholly  inconsistent  with 
snch  former  will.  If  partly  inconsistent, 
It  is  a  revocatioa  pro  Umto  only.  NtUom  ▼• 
McQiffeH,  49  D.  170. 

The  cancellation  of  a  bequest,  standing 
separately  from  other  bequests,  does  not 
cancel  the  other  bequests.  Wikcff**  Appeait 
53  D.  697. 

An  agreement  reroking  a  will  in  part 
does  not  work  a  revocation  as  te  the  remam- 
ing  property  mentioned  in  the  will  but  not 
in  the  agreement.  2Vqflor  ▼.  KtUeyt  68  D. 
150. 

Under  a  stetnte  which  provides  that  *'  no 
will  shall  be  revoked,  unless  by  burning, 
tearing,  canceling,  or  obliterating  the  same, 
with  the  intention  of  revoking  it,  by  the 
testetor  himself,  or  by  some  person  in  his 
presence,  or  by  his  direction,  or  by  some 
other  will,  codicil,  or  writing,  signed, 
attested,  and  subscribed  in  the  manner  pro> 
vided  for  making  a  will," —  hM^  that  an  eras- 
ure by  a  testetor  of  certein  clauses  in  his  will, 
with  the  intention  of  revoking;  only  those 
clauses,  is  a  valid  revocation  of  those 
clauses,  but  not  of  the  whole  will;  and  the 
property  therein  referred  te  passes  under  the 
residuary  clause,  in  the  absence  of  evidence 
of  a  contrary  intention.  Biffdow  v.  OUloU, 
86R.d2. 

A  oonveyanoe  of  part  of  the  bec|ueathed 
property  by  the  testetor  in  his  life-time, 
operates  as  a  revocation  pro  tanto.  Hawe$ 
V.  Humphrey^  20  D.  481:  Qravf  r.  BluUUm^ 
15  D.  653. 

Thetestotor  devising  the  use  of  a  house  for 
life,  and  afterwards  leasiuff  the  property  for 
a  term  extending  beyond  his  death,  and 
collecting  rent  in  advance,  thereby  revokes 
the  devise  pro  tanUc^  and  the  devisee  can 
not  charge  ms  estete  for  the  rent  so  collected, 
nor  for  rent  not  collected  by  the  testetor, 
which,  for  any  cause,  remains  unpaid  by 
the  lessee.    Higgm  v.  Swett,  30  D.  716. 

88.  Effect  of  revocation.*  —  A  revo- 
cation of  a  subsequent  will  doea  not,  ipao 
facto,  revive  a  former  will  which  had  b<)en 
expreasly  or  impliedly  revoked  by  the  latter. 
Bohanon  v.  Waicot,  29  D.  631. 

A  will,  when  revoked,  has  neither  a  pres- 
ent nor  a  potential  existence,  and  it  requires 
a  new  testementai-y  act  on  the  part  of  the 
testetor  te  revive  it.     /6. 

The  law  as  to  the  revocation  of  wills  is  the 
same  in  oourte  of  law  and  equity;  a  will  onc«> 
revoked  cannot  become  operative  again  with- 
out republication.  Donohoo  v.  Xeo,  55  D. 
725 

The  revocation  of  a  will  which  revokes  a 

*  Bevival  of  one  will  by  revocation  of  another, 
lee  notei,  76  D.  6fi2-«&>;  46  R.  ;{27-Mi« 
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former  will  does  not  revive  such  former  wil^ 
nor  can  it  be  revived  except  by  republication 
in  writing  duly  attested,  or  by  codicil  duly 
exeonted.  Harwell  ^v.  Lively,  76  D.  649.  But 
the  subsequent  declarations  of  the  testetor 
are  competent  te  show  that  he  meant  to  re- 
vive a  former  uid  existing  will.  Piekent  t. 
Z>avtg,  46  H.  322. 

To  correct  spelling  in  his  will  already  ex- 
eonted, the  testetor  had  it  copied,  and  un- 
dertook to  execute  the  copy,  and  destroyed 
the  originaL  The  copy  Being  insufficiently 
attested,  —  held,  that  the  original  was  re- 
stored to  forces  and  ite  contente  were  suffi- 
ciently estebJidied  by  the  copy,  with  evidence 
of  ite  correctness  ana  evidence  of  the  testa- 
tor's declarations.  Wiiboum  t.  Shell,  42  B. 
36a 

IL    FnoviNO  ▲  WiLU 

89.  Necessity  of  probate.  —  The  pro- 
bate of  a  will  means  the  proof  of  ite  formal 
execution.     Higgbu  v.  CarUon,  92  D.  666. 

Before  probate  a  will  is  not  admissible  as 
evidence  of  title  te  land,  nor  can  one  claim- 
ing under  it  prove  tiiat  it  was  fraudulently 
destroyed,  and  give  secondary  evidence  of  ite 
contents.    Shumwaiy  v.  Holbrook,  11  D.  153. 

To  esteblish  a  title  to  reslty,  a  will  may  be 
proved  more  than  twenty  years  after  the  tea- 
tetor's  death.    75. 

The  will  of  a  mamed  woman  must  be  ex- 
ecuted in  conformity  te  law,  and  be  proved 
in  the  probate  court,  whether  it  operates  by 
virtue  of  a  power  or  otherwise.  CuUer  v. 
Butler,  57  D.  38a 

Probate  will  be  limited  to  the  property 
that  a  wife  had  power  to  devise,     ib, 

A  will  does  not  require  probate  which  was 
exeduted  before  stetote  of  wills  in  California, 
the  testetor  having  died  before  passa£|e  of  the 
act,  the  then  existing  laws  not  requirmg  pro- 
bate of  wills.    Orimes  v.  Norrie,  65  D.  545. 

A  will  made  in  another  stete  by  one  dom- 
iciled there  must  be  filed  and  recorded  in  the 
proper  probate  court  in  Rhode  Island,  before 
it  can  M  allowed  to  operate  upon  TOoperty 
in  the  latter  steta.    OUmv  Y.AngeU,  73  D.  62. 

Where  the  proceeds  of  land  directed  to  be 
sold  are  devised,  the  devisees,  before  the 
power  c^  sale  is  executed,  may  collectively 
elect  to  teke  the  land  instead  of  the  pro- 
ceeds, according  to  their  respective  interests, 
and  each  of  them  may  ordinarily  so  elect  as 
to  his  own  idiare.  JiantUebaum  v.  McDim- 
e^l8R.61. 

40.  Time  of  probate.  — In  the  absence 
of  stetutory  regulation,  a  will  may  be  ad- 
mitted te  probate  at  any  time  after  the 
testetor's  death,  but  acta  done  and  righto 
acquired  under  a  previous  grant  of  admin- 
istration will  be  protected.  Bthktm  v. 
MudUr,  55  R.  869. 

A  stetute  providing  for  the  probate  of 
wills  before  the  death  of  the  testetor,  leav* 
ing  him  at  liberty  to  alter  or  revoke  it,  or 
escape  the  effect  of  any  action  under  it  by 
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ranoval  from  thejnziidiotioiif  it  illagal  and 
Toid.  Lloyd  ▼.  Trciyne  CfireuU  Judge^  56  B. 
878. 

41.  Who  may  propound  the  wilL  — 
Wills  may  be  presented  for  admission  to 

Srobate  by  either  an  executor,  legatee^  or 
eyisee.     WeUa  ▼.  Wells^  16  D.  150. 

Whether  slaves  claiming  to  have  been 
emanoipate«l  by  a  will,  can  be  allowed  to 
proseuute,  in  forma  pauperUt  a  snit  to  have 
the  will  proved  and  recorded  in  a  oourt  of 
prolMte»  under  the  provisions  of  the  Rev. 
Code,  o.  124.  sees.  4,  5b  p.  481,  quceref 
Wmn  T.  Bob,  23  D.  258. 

An  executor  cannot  reproponnd  a  testa- 
menti  pronounced  against  when  first  offered 
by  him,  otherwise  than  npon  the  ground  of 
newly  discovered  evidence.  Beamond  v. 
CoUins,  27  D.  208. 

The  executor  is  the  iiroi|er  person  to 
prove  the  testament,  and  will,  at  the  in- 
ttanee  of  parties  interested,  be  summoned 
by  the  ordinary  to  prodnoe  it,  and  either 
prove  it  and  take  npon  himself  its  ezeoa- 
Qon,  or  else  renounce  it.    Ib» 

If  ti&e  executor  renounce,  any  party  in  in- 
terest may  propound  the  testament.    Jh, 

A  devisee  may  not  repropound  to  the  pro- 
bate oourt,  in  its  dual  cnaraoter  of  will  and 
testament,  an  instrument  before  rejected  by 
it  when  propounded  by  iba  executor  named 
therein.    lb. 

The  proponnder  of  a  will  for  probate, 
whether  an  exeoutor,  legatee,  or  devisee,  be- 
comes the  representative  of  the  will  for 
the  pnipoee  of  its  probate,  and  of  all  simi- 
larly interested,  though  they  are  not  made 
formal  parties  to  the  prooeeding,  and  may 
have  had  no  notice  of  its  pendency;  and  this, 
too,  whether  iJufy  are  nd  Jurii,  or  laboring 
under  infancy,  coverture,  or  other  disability. 
SehuUz  v.^cAMto,  60  D.  835. 

48.  Flaoe  of  probate.^ The  jurisdic- 
tion for  the  probate  of  a  will  havmg  once 
attached,  is  not  divested  by  a  subsequent 
division  of  theoounty.  Lkidaajf  r,  McOat' 
mack,  12  D.  887. 

48.  Forel^  probate.*— A  foreign  will 
devising  land  in  Kentucky  must,  in  order  to 
be  effectual  to  pass  the  title,  be  executed 
conformably  to  the  laws  of  this  state;  pro- 
bate in  a  foreign  state  is  not  conclusive 
evidence  that  the  wiU  was  so  executed  as  to 
pass  land  here,  and  oonse^uently  snoh  will 
must  be  proved  as  an  origmal  dooument  on 
ftuy  trial  involving  the  title  to  land  in  this 
state  devised  by  it»  unless  there  has  been 

S rebate  of  it,  or  what  is  equivalent  to  pro- 
ate,  in  the  proper  court  here.    Sneea  v. 
Ewhig,  22  D.  41. 

Foreign  wills  may  be  admitted  to  record 
in  the  clerk's  office  of  the  oireuit  oourt  in 
this  state,  without  probate  here,  on  a  proper 
authentication  of  the  foreign  probate;  and 

•Wills  admitted  to  probate  In  another  state, 
efltet  of,  see  note.  78  D.  63-62. 
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when  so  recorded  they  have  the  same  effect 
as  if  originally  proved  and  recorded  in  the 
proper  county  here.     lb, 

Tbe  right  to  contest  a  foreign  will  in  chan- 
cery results  ip&o  facto  whenever  it  is 
recorded  in  this  state.     lb. 

The  title  of  a  devisee  under  a  foreign  will 
takes  effect  at  the  death  of  testator,  and  nc 
subsequent  registry  in  this  stato  is  necessary 
to  perfect  it    Hall  v.  AMy,  34  D.  424. 

The  effect  of  a  decree  proving  a  will  is 
confined  to  the  territory,  and  things  within 
the  territory,  of  the  stato  establishing  the 
court  by  which  such  decree  is  rendered* 
And  article  4,  section  1,  of  the  constitution 
of  the  United  States,  does  not  extend  the 
operation  of  the  probate  of  a  will,  as  a  judi- 
cial act  of  a  states  beyond  ite  own  territory. 
"Full  faith  and  credit"  is  given  to  such  a 
decree  when  it  is  left  where  it  is  found,  local 
in  its  nature  and  operation.  Ohiey  t.  Angettf 
78  D.  62. 

Section  1  of  article  4  of  the  oonstitntion  of 
the  United  States  does  not  extend  the  opera- 
tion of  a  decree  of  a  probate  oourt  admitting 
a  wiU  to  probate  to  things  iHiich  were,  at 
the  time  ox  the  testetor's  £ath,  without  the 
territory  of  the  state  whose  oourt  has  taken 
the  probate,    ^oioen  v.  JohnaoHf  78  D.  49. 

A  will,  when  ite  validity  is  not  questioned, 
may  be  allowed  and  recorded  in  one  state  as 
a  foreign  will,  where  the  domicile  of  the 
testetor,  at  the  time  of  his  death,  was  in  a 
sister  state.  And  the  movable  property  in 
the  stote  where  the  will  is  so  allowed  and 
recorded,  and  belonging  to  the  testetor's 
eatete,  will  be  disposed  of  under  the  will, 
accordin£[  to  the  laws  of  the  stote  in  which 
the  domicile  was  eetoblished.  OUnum  v. 
aaman,  83  D.  B02. 

The  probate  of  a  wiU  in  another  stote  is 
only  prima  fa/de  evidence  of  ito  validity, 
upon  an  application  to  a  probato  court  m 
Rhode  Island  to  allow  a  copy  thereof  to  be 
filed  and  recorded  in  the  latter  stote.  ^oioen 
V.  Joknmm,  73  D.  40. 

The  judgment  of  a  court  of  probato  of 
another  stote,  admittin|^  a  will  to  probate, 
has  no  effect  upon  the  title  to  realty  situate 
in  this  stote.  It  is  otherwise  with  respect 
to  personalty,  for  that  is  controlled  by  the 
law  of  the  testator's  domicile.  Peek  v.  Cory, 
84  D.  22a 

44.  Powers  of  oourt,  anrrogato  or 
ordinary.  —  I,  In  general.'^  Where  a  tos- 
totor  devised  certain  salt-works  to  his  wife 
and  two  near  relatives  during  her  life-time, 
subject  to  the  payment  of  sundrv  legacies  to 
a  large  amouut,  it  was  held  that  the  de- 
visees were  authorized  to  make  unlimited 
use  of  the  saline  mineral,  and  of  the  wood 
from  the  land  of  the  devisor,  from  which 
fuel  was  supplied  in  his  life- time,  to  carry  on 
the  works.    Findlay  v.  SmUh,  8  D.  733. 

The  construction  and  validity  of  clauses 
in  a  will  are  not  to  be  examined  on  applioa- 
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tion  for  probate  of  the  inBtnuiMnt.  ffaitoet 
▼.  Humphrey,  20  D.  481. 

The  decUnttion  of  a  tostotor,  made  mt- 
eral  vears  after  ezeoating  a  will,  that  he 
had  been  inflaenoed  to  make  it»  and  had 
not  done  jnatice  to  hie  grandchildren,  is 
not  sufficient  to  warrant  a  oonrt  id  refoa- 
ing  Drobato  of  the  will.  NtUon  ▼.  2ieOifef% 
49  D.  170. 

Where  wills  aro  of  different  dates  and 
their  proyisioins  are  conflicting,  the  oonrts 
will,  if  possible,  adopt  such  a  oonstrnction  as 
will  give  effeot  to  both,  sacrificing  the  earlier 
so  far  only  as  it  is  clearly  irreconcilable  with 
the  lator  paper,  the  latter  containing  no  ex- 
press danse  of  revocatiun.  SchuiU  ▼.  SehtiUz, 
GO  D.  335. 

The  constmction  of  an  instrument  offered 
for  probate  is  a  question  of  law;  and  after  it 
is  proved  to  be  a  will,  the  court  should  in- 
struct the  jury  of  ito  nature  as  such.  Teat' 
{orT.Jr«%,  68D.  150. 

The  entn^  el  a  formal  judgment  that  a  will 
b  admitted  to  probato  is  not  essential  to  va* 
lidity  of  probato  A  direct  stotement  that 
the  will  IS  proved  is  sufficient,  though  en- 
tered  in  the  minutes  as  part  of  and  prelimi- 
nary to  an  order  directmg  letters  to  issue. 
Wm  <^  WarfiM,  BZ  D,  49. 

A  proceeding  in  probate  is  in  ito  natore 
distinct  from  an  action  at  law  or  a  suit  in 
equity,  notwithstanding  the  fact  that  the 
same  court  has  jurisdiction  in  common  law, 
chancery,  and  probato  cases.  Luekk  ▼.  Jfie- 
liK  03  D.  S7e. 

A  paper  referred  to  in  a  will,  and  contain- 
ing directions  for  the  disposition  of  the  es- 
toto,  but  not  executed  or  witnessed  as  a  will, 
should  be  admitted  to  probato  as  part  of  tiie 
will,  if  it  was  in  existonoe  at  the  dato  of 
the  will  and  is  clearly  identified;  and  when 
omitted  by  mistoke  at  the  probate  of  the  will, 
it  mav  be  afterward  admitted,  although  the 
time  ft>r  appealing  from  the  decree  of  probate 
haselapseoL  Newtanr.Seaman'BFHend Soc,, 
89  R.  433. 

The  register,  as  to  the  probato  of  a  will,  is 
jud^e,  and  the  admission  of  a  will  toprobato 
IS  a  judicial  decision.  HoUiday  v.  Wardt  57 
D.  671. 

The  duty  of  a  register  of  a  will  after  evi- 
dence has  been  heaid  is,  in  the  exercise  of  a 
legal  discretion,  to  decide  upon  it,  or  refer 
the  decision  to  a  jury;  and  the  propriety  of 
his  determination  may  be  exanuned  on  ap- 
peal.    WikoJT*  Appeal,  63  D.  597. 

2.  Probate  eaurU, — The  probate  oonrt  has 
jurisdiction  to  decide  upon  proof  of  a  will  of 
a  married  woman,  and  ito  aecisions  a'  e  con- 
elusive  upoQ  partiea  and  privies  as  to  the  tos- 
tamentory  capacity  of  the  wife,  and  as  to  the 
assent  of  the  husband  to  the  will  where 
such  assent  is  necessary.  Cutter  v.  BtUler, 
57  D.  330. 

The  probato  oonrt  having  admitted  a  will 
to  probato  may  receive  and  admit  another 
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will  to  probate,  whether  it  be  consistent  or 
inconsistent  with  or  expressly  revoke  the 
former  will;  and  it  is  not  necessary  in  such 
a  case  first  to  file  a  bill  under  the  stotuto  to 
set  aside  the  former  will.  Schuitz  v.  SehmUi, 
eOD.  335. 

The  probato  oonrto  of  Rhode  Island  have 
exclusive  jurisdiction  over  the  probato  of 
wills,  and  the  supreme  court  has  no  original 
jivisdiction  to  hear  proof  of  a  will  or  to 
allow  it     Oiney  v.  AngeiL  73  D.  62. 

Probate  coorto  may  admit  to  probate  a 
codicil  of  a  will  which  it  has  already  ad- 
mitted to  probato,  though  the  codidl  is 
written  upon  the  back  of  the  same  leaf 
upon  which  the  will  is  written,  and  even 
after  the  time  for  appealing  from  the  decree 
has  passed,  if  such  codicil  escaped  attention, 
j*nd  was  not  passed  on  at  the  time  of  the 
probate  of  the  original  will.  WaterM  v. 
Stkbuy,90D,  122.. 

If  the  probate  court  be  whoUy  incompe- 
tent to  give  relief,  and  the  party  have  not 
by  his  laches  lost  his  remeay,  equity  has 
jurisdiction.  Wade  v.  Am,  Cbl.  ^oc,  45  D. 
324. 

8.  Orphan^  eotirte.  —  Orphans'  oourte  in 
Alabama  have  general  plenary  jurisdiction 
of  idl  testomentery  cases;  and,  except  in 
peculiar  eases,  this  jurisdiction  is  exdnsive. 
Appermm  v.  CattreU,  29  D.  239. 

A  jury  may  be  impanneled  in  the  orphans' 
court  to  try  titie  issues  joined  with  respect  to 
a  iHU  whioi  is  alleged  to  have  been  duly  ex- 
ecuted and  af terwu^  destroyed  by  the  tes- 
totor  while  insane.    Ih. 

The  orphans'  court  of  Maryland,  io  ad* 
mittinff  to  probato  the  will  of  a  married  wo- 
man, disposinj;  of  her  ^eparato  property, 
does  not  dedoe  upon  the  riffht  of  disposal, 
but  merely  the  factum  of  toe  instrument 
The  question  of  power  of  disposal  belongs 
to  the  oonrts  of  law  and  equity.  Michael  v. 
Baker,  71  D.  593. 

4.  CcuHty  eourte,  —  Countyoonrte  in  Eng- 
land, prior  to  the  reign  of  \¥illiam  I,  hM 
jurisdiction  of  testomentary  causes;  but  toe 
original  jurisdiction  of  probates  belongs  in 
^gland  to  the  ecdesiastioal  courts,  aiMl  to 
some  of  the  oourte  baron.  Appermm  v.  Cot- 
trell,  29  D.  239. 

Equity  has  no  jurisdiction  of  probate  of 
wills  in  Tennessee.  It  readily  holds  admin- 
istrators and  executors  to  an  account  of  the 
funds  in  their  hands,  and  gives  constructioa 
and  interpretetion  to  testamentery  papm, 
but  never  exercises  strictly  probate  lu relic- 
tion. This  belongs  exclusively  to  the  coun- 
ty court.  Towniend  v.  Toumsend,  94  D. 
184. 

A  Tennessee  county  oonrt  as  a  court  of 
probate  is  not  a  court  of  inferior  jurisdiction 
in  the  technics!  sense  of  that  torm,  as  used 
in  reference  to  this  subject  at  common  law. 
Ita  jurisdiction  is  not  special  or  limited,  but 
it  is  general,  original,  and  exclusive.     /6. 
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45.  Who  majr  1m  admitted  to  op' 
pOflo.* —  Probate  in  oommon  form  is  where 
A  will  hae  been  admitted  to  probate  apon 
prooeedings  to  whiob  the  ezecator  alone  is  a 
party.     Redmond  t.  ColUru,  27  D.  2f>8. 

Probate  in  solemn  form  is  where,  by  sam- 
mons  to  see  prooeedings,  the  executor  has 
ealled  in  the  parties  interested  to  witness  the 
prooeedinfls,  and  to  take  what  part  therein 
thflj  see  fit     Ih. 

Parties  in  intereet  may  interrene  in  a  mat- 
ter of  probate,  though  summons  to  see  pro- 
eeedings  has  not  issued.    lb. 

The  reoeipt  of  legaeiee  by  the  next  of  kin 
does  not  preclude  them,  where  th^  g«*ant  of 
probate  has  been  in  oommon  form,  from  oall* 
inff  for  probate  of  the  will  in  solemn  form,  in 
•raer  that  they  majr  be  afforded  an  oppor- 
tunity of  contesting  it.  Malone  t.  ^oMi,  39 
O.  283. 

A  decree  dismissing  a  bill  filed  to  set  aaidfi 
•  will,  because  its  bequests  wero  contrary  to 
statute^  does  not  estop  the  heirs  from  con- 
testing the  probate  of  the  will  on  the  ground 
of  defect  of  execution.  MoBon  v.  Alien,  59 
D.  519. 

The  only  persons  competent  to  contest  the 
will  are  heirs  d  realty,  or  distributees  en- 
titled to  personalty.  Jtfisyer  ▼.  Fogg^  68  D. 
441. 

The  proponent  of  a  will  cannot  by  his  acts 
or  declarations  defeat  its  probate  to  the  pro- 
Judice  of  other  legatees,  notwithstanding  he 
may  also  be  a  legatee.  Taylor  ▼.  iCetty, 
«8  D.  150. 

PUties  in  interest  may  contest  the  Tal* 
idity  of  the  wiU  in  the  probate  coorti  in 
Illinois^  as  well  as  by  a  bill  in  ohanodry,  and 
in  so  doiuff  mar  examine  the  witnesses  who 
Attested  the  wiU,  as  well  as  others.  Duncan 
T.  Duncan,  76  0.  699. 

46.  Filing  a  caveat  or  objeotion.  -^ 
The  register  of  wills  is  empowered  but  not 
required  to  direct  an  issue  of  fact  to  the 
eommon  pleas  in  ereiy  case  where  a  caveat 
ia  entered  against  the  admissioD  of  a  testa- 
mentary writing  to  probata.  Wikof*9  Ap- 
peai,  53  D.  597. 

An  issue  of  fact  should  not  be  so  awarded 
when  the  testimony  of  witnesses  to  establish 
tiie  will  is  not  impeached,  and  thero  ia  no 
rsal  conflict  in  the  evidence.     lb. 

Under  a  caveai  charging  the  will  to  be  the 
result  of  delusion  against  the  caveator  speoi- 
all7,  the  jury's  attention  should  be  particu- 
larly called  to  that  issue.  Lucae  v.  Pareone, 
71  t>.  147. 

The  nominated  executor  and  propounder 
of  a  will  is  the  legal  party  to  conduct  the 
litigation  iuTolved  in  a  caveat  to  the  will 
from  the  beginning  to  a  final  adjudication, 
fen  behalf  of  the  will  and  those  who  daim 
under  it.    Lucas  t.  Lucas,  76  D.  642. 

The  probate  of  a  will,  when  objeotions  aro 

*  Who  mar  oppose  the  probate,  lee  note,  08  D. 
447-I48L 


filed  aa  soon  as  the  ]^aper  is  propounded, 
should  not  be  taken  until  after  the  objections 
aro  disposed  ot  Jones  t.  JioaeUy,  90  D. 
327. 

47.  Borden  of  proof  on  the  probate. 
—  The  statutory  requisites  in  executing  a 
will  must  be  substantially  complied  with  to 
rouder  it  valid,  and  the  onics  to  show  such 
compliance  is  nn  the  proponent  of  the  will. 
Ghajjfee  v.  Baptist  Afumonary  Conv.,  40  D. 
225;  Reynolds  r,  Beijnolds,  40  D.  599;  Hardp 
T.  JierrOl,  22  R.  441. 

The  issue  of  sanity  or  testamentary  capa- 
city is  also  upon  him;  and  the  presumptioa 
of  sanity  does  not  shift  the  burden  upon  the 
opposini;  party.  Baldwin  r.  Parker,  96  D. 
697;  Waiiama  t.  Robinson,  1  R.  359. 

Not  so,  howeyer,  as  to  the  absence  of  fraud 
or  undue  infiuenoe.  McMeehen  ▼.  MeMecKen^ 
41  R.  682. 

The  dae  execution  of  a  will  being  prored* 
the  law  presumes  the  testator  to  have  been 
acquainted  with  its  contents,  and  the  onus 
of  showing   the    contrary    rests  upon  the 

Sirty  alleging  it     HemjAm  T.  ffemphiU,  21 
.  331. 

The  will  of  a  blind  or  illiterate  person  ia 
not  iuTalid  because  it  was  not  read  to  him 
in  the  presence  of  the  subscribing  witnesses, 
but  the  fact  that  it  was  not  so  read  may  be 
considered  by  the  jury  in  determining  the 
testator's  capacity  to  make  a  will,  or 
whether  fracia  or  undue  influence  was  used 
to  procun  the  execution  of  the  instrument 
offered  for  probate.     lb. 

The  influence  which  a  wife,  by  her  rirtoes, 
sains  orer  her  husband's  affections  and  con- 
duct, whereby  he  is  caused  to  make  a  will  in 
her  faTor,  is  no  ground  for  refusing  to  admit 
the  will  to  probate.  Small  ▼.  SmaU,  16  D. 
253. 

It  IS  presumed  that  all  sheets  of  a  will 
written  on  separate  sheets  of  paper  aro  pro- 
duced for  probate,  in  the  absence  of  evi- 
dence to  the  contrary.  WikoJTa  Appeal^  53 
D.  597. 

48.  WUat  proof  is  necessary  ftnd 
safllcient.''* — The  mode  uf  proving  a  will 
mast  be  in  accordance  with  the  law  in  force 
when  it  is  propounded  for  probate. 
Jauneey  ▼.  T^iome,  45  D.  424. 

One  witness  is  sufficient  to  prore  a  will, 
if  he  can  testify  to  every  fact  necessary  to 
its  legal  execution,  although  the  statute  may 
require  two  witnesses  to  attest  it  Lindsay 
V.  McCormack,  12  D.  387;  Jackson  v.  yich- 
orvu  19  D.  522. 

The  proof  of  the  execution  of  a  will  may 
be  made  by  one  of  the  subscribing  witnesses 
only,  although  the  will  be  los^  and  the 
witness  has  forgotten  the  name  of  one  of  the 
other  subscribing  witnesses.  Dan  y.  Brown, 
15  D.  395. 

The  evidence  of  a   subscribing  witness 

*  Proving  will  bj  one  witness,  see  note.  16  IX 
ir-128. 
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need  not  show  that  he  leeolleots  the  time 
and  occasion  when  he  acted  as  a  witness.  It 
is  sufficient  that  he  identifies  his  signatara, 
and  feels  assnred  in  his  own  mind  that  he 
would  not  have  affixed  it  without  first  hear- 
ing the  will  acknowledged.  Fearum  ▼• 
Wightman,  12  D.  636. 

Where  one  witness  to  a  will  devising  land 
testified  that,  by  direction  of  tiie  testator, 
and  in  her  presence  and  that  of  another 
witness,  he  signed  the  testator's  name»  and 
subscribed  his  own  as  a  witness;  and  the 
other  witness  testified  that  he  heard  the 
testator  acknowledge  the  will,  and  that  he 
subscribed  it  as  a  witness,  at  her  request, 
and  in  her  presence^  the  proof  was  held 
sufficient.     Welch  v.  Welch,  16  D.  126. 

Proof  of  instructions  for,  or  the  reading  of, 
the  will,  is  necessary  where  the  capacity  of 
the  testator  is  in  any  degree  of  doubt. 
Timkku  T.  TomkbUt  10  T).  656. 

A  testamentary  instrument  executed  by  a 
feme  covert  under  a  power  is  sufficiently 
prored  when  it  has  been  admitted  to  pro- 
Date  before  the  proper  tribunal,  and  in  this 
court  is  admitted  by  the  answer  to  be  duly 
executed  under  the  power  eiYen  her  by  the 
marriage  contract  Leigh  y.  Smith,  42  D.  1 S2, 

All  tiie  subscribing  witnesses  to  a  will  lir- 
ing  in  the  state,  and  competent  to  testify, 
ought  to  be  sworn  and  examined  before  we 
surrogate  when  the  will  is  sought  to  be 
proT^  and  admitted  to  probate.  Jauncey 
T.  Thome,  46  D.  424. 

The  law  does  not  prescribe  a  mode  of  proof 
oi  a  will,  n  >r  require  it  to  be  proved  as  well  as 
attested  by  a  specified  number  of  witnesses. 
/esM  ▼.  Parker,  52  D.  102. 

A  will  may  be  sood  under  the  Pennsylva- 
nia act  of  April  8,  1838^  which  provides 
that  '*  every  will  shall  be  in  writing,  and 
unless  the  person  making  the  same  sluill  be 
prevented  ov  the  extremity  of  his  last  sick- 
ness, shall  be  signed  by  him  at  the  end 
thereof,  or  by  some  person  in  his  presence, 
and  by  his  express  direction,"  where  the  tea* 
tator  has  given  complete  directions  for  the 
drawing  of  such  will,  and  it  hasf  in  accord- 
ance therewith,  been  put  in  writing  in  his 
life-time,  and  he  is  so  prevented  by  the  ex- 
tremity of  his  last  sickness  from  signing  it 
himself  or  ^ving  directions  to  another  to 
sign  it  for  him,  if  it  is  established  in  some 
other  manner.  Showere  v.  Sfiowen,  67  D. 
487. 

Upon  proceedings  for  the  probate  of  a  will, 
the  question  before  the  court  is  simply 
whether  the  writing  is  the  last  will  of  the 
deceased,  and  whether  it  was  duly  executed 
and  published  by  him  as  such,  and  it  should 
be  tried  unincumbered  by  any  question 
whether  the  testator  in  his  life- tmie  has  pro- 
vided for  any  of  his  children  omitted  by  his 
will,  and  whether  such  omission  was  in- 
tentional or  accidental  LoHeuz  v.  Keller, 
68  D.  696. 


Bep«its,  seeTol 

Parol  evidence  is  admissible  when  its  in* 
troduction  is  required  by  considerations  ex- 
trinsic of  the  ^vill,  where  it  tends  to  establish 
and  sustain  the  will,  or  where  it  consists  of 
declarations  of  the  testator  made  at  the  time 
of  the  execution  of  the  will,  and  showing  its 
legal  quality;  such  evidence  is  part  of  the 
reegeeUe,    lb. 

A  posterior  will  cannot  be  rejected  b^ 
cause  inconsistent  with  a  previous  one,  nor 
for  inconsistency  with  expressed  sentiments 
of  the  testator,  and  suspicions  are  not  per^ 
mitted  to  ooanterbalanoe  the  testimony  d 
numerous  and  uncontradicted  witnesses. 
Pena  v.  New  Orleant  <md  BaUkmort,  71  D. 
506. 

Resort  may  be  had  to  seoondaiy  evidence 
where  direct  proof  of  the  execution  of  the 
will  cannot  be  adduced  owing  to  the  nature 
of  the  case;  but  this  must  be  sufficient  te 
establish  with  reasonable  certainty  all  the 
ftusts  which  must  concur  in  the  execution  of 
a  valid  will     Tynan  v.  Paschal,  84  D.  619. 

49.  Wliat  is  ixLsafllcient.  —  Parol  tes- 
timony cannot  be  introduced  to  establish  the 
finality  or  completeness  of  the  act  of  making 
awiU.     VFoUer  V.  If oj^,  42  D.  664w 

Where  it  appeared  by  a  special  verdict 
that  one  of  the  witnesses  to  a  will  saw  the 
testator's  name  signed  to  the  will  by  a  thini 
person,  in  the  presence  and  by  the  direction 
of  the  testator,  but  did  not  hear  the  tes- 
tator acknowledge  it  as  his  will,  and  that 
the  other  witness  subscribed  the  will  on  the 
next  day,  and  heurd  the  testator  say  it  was 
his  will*  witiiout  expressly  acknowledging 
the  signature,  —  held,  that  the  will  was  not 
duly  proved  as  a  will  of  realty.  BwrweU  v. 
CorMa,  10  D.  494. 

When  the  witness  who  is  produoed  cannot 
remember  whether  or  not  the  other  witnesses 
subscribed  their  names  in  the  presence  of  the 
testator,  but  presumes  th^  they  did  so,  as 
he  would  not  have  subscribed  as  a  witness 
if  the  law  had  not  been  complied  with,  and 
the  other  witnesses  are  living  and  within  tiia 
state,  the  proof  is  insufficient,  because  it  p|re- 
sents  secondary  evidence  of  a  fact  of  which 
better  evidence  is  within  the  park's  reach. 
Jackaon,  v.  Vichory,  19  D.  622. 

Mere  want  of  recollection  of  witnesses  to 
the  will,  that  the  testator  indicated  the  in- 
strument to  be  his  will,  is  not  evidence  oer  m 
of  non-compliance  with  requisites  of  the 
New  York  statute  of  1830,  as  to  publioation, 
where  the  attestation  clause  states  that  the 
testator  declared  the  instrument  to  be  his 
will  But  where  the  witnesses  testify  that 
neither  the  attestation  clause  nor  the  will 
was  read  by  them,  and  that  the  testator  did 
not  state  the  instrument  to  be  his  will,  but 
at  the  time  of  signing  merely  acknowledged 
it  to  be  his  "  hand  and  seal  for  the  purpose 
therein  mentioned,"  there  is  no  proof  of  pub- 
lication, and  the  wUl  is  inoperative,  although 
''  the  attestation  clause  may  state  that  there 
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•  pamiefttion.  Bemien  ▼•  Brimekerhqf,  87 
D.  851. 

Where  a  will  is  eigned  by  direoiloii  of  the 
testetor,  who  merely  affixes  hie  mark  thereto^ 
two  witoeesee  are»  nnder  the  Pennsylvania 


statate^  neceesair^  to  prore  that  he  was  too 
infirm  to  be  able  to  write  his  name;  and 
where  there  is  but  one  witness  to  tiiat 
fact,  proof  hj  the  subscribing  witnesses  that 
he  niterwarcls  acknowledged  the  paper  to  be 
his  will,  is  not  sufficient  to  entitle  it  to  pro- 
bate.   Oanei^$  Appeal,  42  D.  262. 

Subsoribingwitnesses  must  swear  that  they 
believe  the  testator  was  d  sound  mind  be- 
fore his  will  can  be  admitted  to  probate. 
Where  one  of  them  testifies  that  he  does 
not  know  whether  he  was  or  not.  —  that  he 
might  have  been  or  might  not,  —  this  is  in- 
sufficient. He  should  m  interrogated  as  to 
his  bdief  .  While  he  may  have  no  positiYe 
knowledgOp  he  undoubtedlv  has  an  opinion, 
which  the  law  requires  he  should  state, 
AOimm  ▼.  AlUaon,  92  D.  237. 

60.  Bffect  of  conflict  and  nnoertainty 
In  testimony  of  the  eubscribingr  wit- 
neeeea — The  yarions  subscribing  witnesses 
to  a  will  need  not  agree  in  their  eyidence^ 
nor  in  being  aUe  to  recollect  all  the  material 
facts,  nor  need  the  eyidence  of  all,  or  of  any 
d  them,  support  the  will.  It  may  be  ad- 
mitted to  prooate,  even  in  opposition  to  their 
testimony.  All  that  is  requisite  is^  that 
from  all  the  competent  eyidenoe  adduced  the 
court  should  be  satisfied  of  the  sanity  of  the 
testator  and  the  due  execution  ef  the  will. 
Jeumeev  r.  Thome.  45  D.  424.  8.  P.,  Riog 
T.  WiiUm^  64  D.  419;  Peck  r.  Oarf,  84  D. 
220;  Higgiiuw.  CarUmit  92  D.  668. 

Want  of  recollection  on  the  ijart  of  a  wit- 
ness to  a  will  is  not  fatsl  to  it,  if  it  be  ptoperlj 
attested  and  signed,  and  other  endenoe  is 
introduced  showing  that  at  the  time  the  tes- 
tator called  the  psper  his  will,  and  requested 
the  witnesses  to  sisn  it  as  witnesses.  Deioqr 
▼.  Dewey,  85  D.  867. 

The  fact  that  two  of  the  subscribing  wit- 
nesses do  not  swear  to  all  the  formalities  re- 
quired by  law  will  not  inyalidate  the  will, 
where  the  other  subs<vibing  witness  testifies 
positiyeiy  to  those  formalities,  and  the  cer- 
tificate of  attestation,  sifted  by  all  of  the 
witnesses,  affirms  the  existence  of  all  the 
facts  reqnisito  te  a  valid  wiU.  NeUon  v. 
MeOiieri,  49  D.  170. 

The  verdict  of  a  jury  in  favor  of  a  will, 
sanctioned  by  the  court  in  which  the  trial  of 
the  issue  of  deoiaami  vel  mon  is  tried,  it  con- 
clusive as  te  all  mere  questions  of  Uct  de- 
pending upon  the  credit  to  be  given  te  the 
testimony  <xf  the  witnesses,  and  the  identity 
of  the  paper  offered  for  probate  is  one  of  the 

3nestions   of  fact  settled  by  the  verdict, 
'ssis  V.  Parker,  52  D.  102. 
Where  sabsoribuij^  witnesses  te  a  will  are 
vnsble  te  identify  with  certainty  the  paper 
fai  eontest  as  tiie  same  subscribed  by  them, 


other  competent  evidence  is  admissible  to 
tablish  that  fact.    Montaomery  y.  PerkUu, 
74  D.  419. 

Testimony  of  a  subscribing  witness  te  a 
will  thirty  years  old  should  be  received, 
though  he  cannot  recollect  all  the  particulars 
attending  the  execution;  and  the  jury  may 
give  it  such  weight  as  tiiev  think  it  is  en- 
titled to.    Lawy^  v.  Smith,  77  D.  460. 

A  will  need  not  be  proven  by  two  sub* 
scribing  witnesses,  bat  mav  be  admitted  te 
probate  upon  extrinsic  evidence^  even  where 
one  of  them  denies  the  due  execution. 
Cheatham  y.  Hatcher,  32  IL  650. 

Two  witnesses  came  te  the  testator's  house 
for  the  express  purpose  of  being  witnesses  to 
his  last  will,  and  the  deceas A  knew  that 
they  were  there  for  that  purpose.  The  wit- 
nesses also  knew  that  B. ,  who  draughted  the 
will,  was  there  for  that  purpose,  and  saw 
him  at  work  upon  it.  Before  the  will  was 
read  to  the  testator,  they  were  requested  by 
B.  to  come  into  the  room  where  the  testator 
was,  for  the  purpose  of  witnessing  his  will, 
and  both  went  to  the  door  of  the  room, 
within  a  few  feet  and  in  plain  sight  of  the 
testator,  and  then  remained  there  while,  ac- 
cording to  the  testimony  of  B.  and  another 
person  present,  the  will  was  read  te  the  tes- 
tetor  by  K^  and  signed  by  the  testotor;  and 
according  to  the  same  testimony  they  were 
duiiuf^  that  whole  time  so  situated  as  to  be 
able,  if  paying  attention,  te  see  and  hear 
what  was  done.  Held,  that  the  want  of 
memory  of  the  attesting  witnesses,  as  te 
what  tnentook  place  in  ueir  sight  and  hear- 
ing, is  not  sufficient  to  negative  the  conclu- 
sion that  the  will  was  properly  attested  by 
them,  they  haying  signed  the  attesting  clause 
of  the  wiU.     WtUt^Jahn  Meurer,  28R.  591. 

51.  Proof  when  subscribing  wit- 
nesses are  dead.  —  If  the  witness  pro* 
duced  can  testify  only  te  his  own  part  in  the 
transaction,  the  other  witoesses  must  be  pro- 
duced, if  living  and  within  the  jurisdiction 
of  the  court,  and  if  dead,  or  beyond  the  ju- 
risdiction, their  handwriting  and  that  of  the 
testotor  should  be  proved.  Jackaanv,  Vieh' 
ory,  19  D.522(  Tynan  r.  Paeehal,  S^  D.  eif^ 
Aooordingly,  where  only  one  of  the  subscrib- 
ing witnesses  was  called,  who  testified  to  his 
own  signatore  and  the  handwriting  of  an- 
other witness  who  was  dead,  but  could  not 
recollect  any  of  the  facta,  and  did  not  re- 
member the  testotor,  and  it  appeared  that 
tike  other  subscribing  witness  was  living  and 
within  the  jurisdiction  of  the  court,  — held, 
that  the  proof  was  not  sufficient.  Jackeon  v. 
Le  Orange,  10  D.  237. 

All  the  subscribing  witoesses  to  a  will 
being  dead,  it  may  be  left  to  the  jury  to  pre- 
sume that  they  subscribed  in  the  testotor's 
presence.    Jauncey  v.  Thame,  45  D.  424. 

52.  or  refizse,  or  are  nnaUe  to 

testif^y.  —  If  the  witoeeses  to  a  will  cannot 
be  found,  or  though  found,  deny  their  signai 
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turei,  oironnutantuJ  oTidenoo  xoaj  supply 
the  defldeooj.  The  haodwriting  of  the  wit- 
QeBses  may  be  proved,  and  the  jury  left  to 
determine  from  all  the  oiroiimstanoea  whether 
the  will  was  pabliahed  with  the  reaainte 
fonnalitiea.  Pearson  ▼•  WigfUmagi,  l2  D. 
636. 

An  attestation  olauee  to  a  will,  showing 
oomplianoe  with  all  legal  requisites  in  its 
execution,  ti  not  absolutely  necessary  to  its 
▼tklidity  under  the  New  York  statute,  but 
that  fact  may  be  proyed  by  the  witnessea,  or 
presumed  from  all  ciroumstanoes,  if  the  wit- 
nesses are  dead,  or  otherwise  unable  to  tes- 
tify. Chafer  T.  BaptUt  MUtkmar^  C<mv.,  40 
D.  226. 

The  attestation  clause  is  not  oondnsiye 
oridenoe  of  the  oomplianoe  witii  legal  form- 
alities, as  therein  stated,  but  may  be  contra- 
dicted by  tne  witnesses;  but  it  is  presumptiye 
eyidence  of  such  oompUanoe,  if  the  witnesses 
are  dead,  or  from  lapse  of  time  do  not  re- 
member the  facts.     IL 

Infirmity  in  the  recollection  of  subscrib- 
ing witnesses  is  not  fatal  to  a  wilL  The 
oourt,  in  such  a  ease,  will  not  require  posi- 
tiye  aflirmative  eyidence  respecting  all  the 
requisite  formalities,  but  wiU  draw  its  con- 
elusions  from  all  the  ciroumstanoes  disclosed 
by  the  eyidence.  Jaunotjf  y.  Thome^  46  D. 
424. 

The  attestation  of  the  wUl  by  witnesses 
is  sufScient  proof  d  a  oomplianoe  with  the 
statute  where,  from  death,  defect  of  memory, 
or  other  cause,  the  testimony  of  the  wit- 
nesses cannot  be  had.  Oreawugh  y,  OrteH' 
•ugh,  61  D.  667. 

Positive  testimony  of  one  witness  to  a  wfllt 
with  the  attestation  of  the  other,  who  has 
foraotten  the  facts,  is  sufficient  nHiiui  fade 
eyidence  of  a  oomplianoe  with  the  stat- 
ute.   Ih. 

08.  EITect  of  the  decree.*—  4.  decree 
of  aprobate  court  admitting  a  will  to  probate 
is  final  and  condusiye  as  to  the  yalidity 
thereof,  if  not  reyersed  by  the  appellate 
oourt^  and  is  not  liable  to  be  yacated  or  ques- 
tioned by  any  other  court,  either  incidentally 
or  by  any  direct  proceeding  for  the  purpose 
of  impeaching  it  SteUe  y.  McOlyttn,  81  D. 
I1&  a  P.,  OoUon  y.  Bom,  22  D.  648;  HtUU- 
day  y.  Ward,  67  D.  671. 

The  next  of  kin  will  be  bound  by  a  sen- 
tence admitting  a  will  to  probate,  though 
not  a  party  to  the  proceedings,  nor  summoned 
to  "  see  proceedings,"  if,  at  the  time  of  any 
prior  contest  oyer  the  probate,  they  had 
notice  thereof  and  did  not  interyene.  i2ecf- 
mmid  y.  CoUinB,  27  D.  208. 

The  executor  is  in  privity  with  the  lega- 
tees claiming  under  the  testameus  and  sen- 
tences affainat  the  testament,  propounded  by 
him,   wul  be  binding  against  Uiem,   even 

*  What  persons  are  bound  by  decrees  and  or- 
ders nanung  or  refosing  probate,  see  note,  60  D. 


though  they  were,  at  the  time  of  the  sen* 
tsnoe,  laboring  under  such  disabilities  as 
ooyerture  or  infancy,  or  eyen  if  at  that  time 
th^  were  not  yet  in  etas.     Ih, 

The  executor  and  deyisee  are  not  in  priyity 
at  common  law,  nor  are  they  made  so  ny  the 
statute  permitting  courts  of  probate  to  estab- 
lish wills  of  real  estate.    Ih. 

The  yaliditjT  of  a  will  is  inferred  bylaw 
from  the  rcKister's  decision  itself,  and  not 
from  the  eyi&noe  on  which  the  decisioii  was 
based.    ffoOidajfy.  Ward,  67  D.  €71. 

The  yalidity  of  will,  eo  far  as  it  aflfects 
realty,  may  be  contradicted  and  disproyed  iu 
ejectment  or  partition,  by  showing  that  it 
was  not  legally  executed,  or  that  the  testa- 
tor vrae,  at  the  time  of  making  it,  insane, 
under  duress,  or  influenced  by  the  fraudulent 
practice  of  some  interested  party.     76. 

Where  a  will  has  been  approyed  by  the 
re^ster,  it  is  still  no  more  than  prtmafadit 
eyidence  of  its  yalidity  in  a  subsequent  eject- 
ment for  land  deyised  by  it;  but  no  court 
will  look  into  the  eyidence  giyen  on  the  trial 
iA  the  issue  and  reject  the  will  altogether  if 
it  appears  that  an  interested  witness  had 
been  examined.     Ih. 

The  judgment  of  a  oourt  of  probate,  fairly 
obtainod  upon  the  merits,  rejecting  a  paper 
propounded  as  a  will,  is  oondnsiye  upon  all 
claiming  under  it,  whether  it  is  propounded 
by  the  executor  or  by  a  deyisee  or  legatee. 
^e/i«te  y.  SehOin,  60  D.  836. 

The  rejection  of  a  paper  propounded  as  a 
will  by  a  court  of  probate  precludes  a  resort 
to  the  same  or  any  other  tribunal  to  set  up 
the  same  paper  while  that  sentence  remains 
in  force  and  unreyersed.    Ih. 

The  judgment  of  a  probate  court  rejecting 
a  will  stands  upon  a  footing  analogoas  to  a 
judgment  in  rtnti.    Ih. 

A  marked  distinction  exists  between  a 
judgment  of  a  probate  court  for  and  against 
a  will,  where  it  is  propounded  es  yarit 
tor  probate  in  the  first  instanoft  In  the 
former  case  it  is  binding  while  in  foroe,  but 
it  may  be  set  aside  bjr  a  prooeedioff  in  ohan- 
oery  under  the  Virginia  statute.    Ih. 

A  judgment  of  a  probate  oourt  rejecting  a 
will  from  probate  is  upon  the  merits,  when 
an  objection  to  the  junsdiction  is  oyermled, 
and  eyidence  introduced  upon  the  execution 
and  yalidity  of  the  will,  though  the  preciss 
ground  upon  which  the  decision  rests  is  not 
giyen.    Ih. 

The  admission  of  a  will  to  probate  decides 
nothing  but  its  due  execution  and  publioap 
tion,  and  the  rights  of  one  daimins  a  share 
of  the  estate  on  the  ground  that  he  is  not 
mentioned  in  the  will  are  n^t  concluded  by 
suuh  decree.    Lorkux  y.  KeU^,  68  D.  696. 

The  reason  that  a  decree  admittin^^  a  will 
to  probate  is  condusiye  as  to  the  yalidity  of 
the  will  upon  all  persons  and  all  courts,  is 
that  the  probating  of  a  will  is  note  proceed- 
ing to  decide  a  contest  between  parties,  be! 


wiLi^  n. 
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%  prooeeding  In  rem,  to  determine  the  ehar- 
•ctar  and  yalidity  of  an  instrament  affeotiBg 
the  title  to  property,  and  which  it  is  neces- 
sary for  the  repoBo  of  society  should  be  defin- 
itely settled  oy  one  judgment.  State  ▼. 
MeOlynn,  81  D.  118. 

The  danger  of  holding  a  decree  admitting 
a  will  to  probate  final  and  conclusive,  is  ob- 
viated by  the  right  of  appeal  to  the  supreme 
court,  and  the  statutory  proviBions  permit- 
ting ihe  contest  of  the  decree  or  of  the  Tal- 
idity  of  the  will  at  any  time  within  one 
year,  and  securing  the  rights  of  persons 
onder  disabilities.     lb, 

A  will  admitted  to  probate  must  be  recog- 
nized  and  admitted  in  all  courts  to  be  valid 
so  lung  as  the  probate  stands.    lb. 

The  probate  court  acquires  jorisdiction  to 
probate  a  will  on  presentation  to  it  of  a  peti- 
tion stating  all  the  necessary  facts,  and  the 
publication  of  due  and  legti  notice  of  time 
of  proving  tiie  will,  and  its  determination 
thereafter  in  admitting  the  will  to  probate 
is  iinal,  except  upon  a  direct  proceeoing  by 
appeal  or  otherwise  to  reverse  it,  and  cannot 
be  questioned  oollaterally.  WiU  qf  War' 
Jeldl  83  D.  49. 

Proceedings  for  the  probate  of  a  will  can- 
not be  attacked  for  irregularity,  in  a  collateral 
prooeedinff,  by  petition  to  have  such  prooeed- 
ings  adjuaged  void  on  the  ground  of  want  of 
Jurisdiction,  and  praying  that  the  will  be  ad- 
mitted anew  to  probate^    lb. 

When  a  will  oblb  been  admitted  to  probate 
in  the  county  oourt,  the  probate  muiit  stand 
until  revoked  or  vacated  by  that  court,  or 
reversed  by  the  proper  appellate  oonrt,  as 
the  jurisdiction  of  tne  former  is  general, 
osiginal,  and  exclusive,  and  every  intendment 
is  made  in  favor  of  its  jurisdiction  and  the 
rightful  exercise  thereof.  Tounuendy,  Toum* 
Bend,  94  D.  184. 

A  county  court  having  assumed  juris- 
diction and  admitted  a  wiU  to  probate,  its 
validity  cannot  be  oollaterally  attacked  and 
set  aside  in  equity, .  notwithstanding  more 
than  thirty  years  nave  elapsed  since  the 
testator's  death,  and  before  the  will  was 
offered  for  probate.    lb. 

A  purchMer  of  lands  in  good  faith  from  a 
devisee  under  a  will  admitted  to  probate 
gets  good  title,  although  the  will  is  subse- 
quently aannlled  as  a  forgery.  Steele  v.  Jienn, 
32  R  605. 

64.  Beview  of  probate  proceedings. 
—  A  judgment  at  law  will  be  reversed 
where  improper  evidence  was  admitted;  as 
where  a  witness  who  did  not  attest  the 
execution  of  a  will,  and  was  not  qualified  to 
speak  as  an  expert,  was  permitted  to  testify 
generally  that  in  his  opinion  the  testator 
was  of  sound  mind;  but  this  rule  has  its 
limitations  in  equity.  Clapp  v.  FuUerton, 
00  D.  681. 

On  appeal  from  a  decree  of  a  surrogate, 
the  review  is  in  nature  of  a  rehearing  in 
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equity;  and  the  admission  of  improper  evi* 
denoe  on  the  original  hearing  before  the 
surrogate,  as  where  a  non-expert  or  non-pro< 
fessional  witness  was  permitted  to  testify  as 
to  his  opinion  of  the  testamentary  capacity 
of  the  testator,  furnishes  no  ground  foi 
reversing  the  decision  in  the  supreme  court, 
if  the  facts  established  by  legal  and  com- 
petent testimony  are  plainly  sufficient  to 
uphold  it.     lb. 

The  probate  of  a  will  should  not  be  re- 
jected simply  because  the  testator,  in  other 
respects  competent,  entertained  the  mis- 
taken idea  that  hiis  eldest  daughter  was 
illegitimate,  if  such  idea  was  not  the  effect 
of  an  insane  delusion,  but  of  slight  and 
inadequate  evidence  acting  upon  a  sus- 
picious, jealous,  weakened,  and  filing 
mind.     lb, 

A  paper  whose  validity  as  a  will  is  con- 
tested, may  be  read  to  the  jury  on  appeal 
from  the  ordinary,  but  such  reailiii^  gives  it 
no  validity.    Lucaa  v.  Paraojis,  71  D.  147. 

The  tewinioal  rules  of  pleading  of  the 
common  law  are  not  applicable  to  the 
statutory  issues  made  on  the  trial  of  the 
validity  of  a  will  in  the  superior  court  on  an 
appeal  from  probate.  SL  Ltger'9  Appeal, 
91  D.  735. 

Reasons  of  appeal  are  not  necessary  to 
make  issues  to  be  tried  on  an  appeal  from 
probate.  The  real  iuue  required  by  the 
statute  to  be  tried  and  determined  by  the 
jury  is  the  validity  of  the  will;  and  every 
fact  whioh  shows  tiiat  the  will  is  not  a  valid 
one  is  material  under  that  issue,  and  an  ele- 
ment of  it,  and  ii  involved  in  ite  determina- 
tion,    lb. 

Reasons  of  appeal  serve  a  useful  purpose 
as  notice  to  the  opposite  parly  of  the  grounds 
of  objection  to  the  will  which  will  be  relied 
upon  at  the  trial,  and  by  limiting  the  party 
filing  them  to  evidence  of  the  objections  a> 
leged  in  them.  But  they  can  have  noothe. 
practical  effect;  and  it  is  immaterial,  espec- 
ially after  verdict,  how  they  are  answered, 
or  whether  they  are  answered  at  all     lb. 

Where  appellants  file  several  distinct  rea- 
sons of  appeal,  to  whioh  the  appellees  reply 
that  they  are  '*  severally  untrue,  and  if  true, 
insufficient,"  a  verdict  by  the  jury  that  they 
"  found  the  issue  in  favor  of  the  appellees, 
is  a  good  verdict,  and  a  sufficient  finding  of 
the  validity  of  the  will.     lb, 

A  decision  of  a  register  repudiating  a  will, 
and  the  verdict  of  a  jury  condemning  it,  are 
conclusive  only  as  to  personal  estate,  and 
not  as  to  the  title  to  real  estate.  Aaay  v. 
Hoover,  45  D.  713. 

Elxecutors  are  not  liable  for  costs  on  appeal 
from  probate,  especially  if  they  have  been 
cited  in  on  the  appeal,  but  have  failed  to  ap- 

SBar  and  defend.     Comaiock  v.  Hadlyme  Be* 
oc  20  D.  100. 

The  proponents  of  the  will  should  not  be 
charged  with  costs,  where  it  ii  declared  in- 
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▼«lid  in  the  court  of  ohanoery,  on  appeal,  on 
•oooimt  of  a  teofanioal  defect  in  ita  exeoution, 
and  they  hare  litigated  it  in  good  faith. 
Chjff<^  ▼.  Baj^  Mimonary  Cmw.p  40  D. 
225. 

66.  Setting  aside  probate.*  —  An  ex 
parte  probate  of  a  will  h  td,  at  common  law, 
fto  conolnaive  effect  as  to  land  devised,  and 
as  to  personalty  it  was  revocable  by  the  or- 
der or  decree  of  the  court  that  granted  it,  or 
of  some  other  court  of  original  jurisdiction. 
8need  v.  Jhinng,  22  D.  41. 

Foreign  eourts  had  not  exclusive  power 
over  probates  or  administration,  at  common 
law,  of  personal  property  which  was  in  Ken- 
tucky at  the  death  of  the  testator  or  intes- 
tate,   lb. 

A  will  admitted  to  probate  in  common 
form  may  be  set  aside  npon  petition  filed 
and  sufficient  legal  grounds  shown,  with- 
out an  issue  bemg  awarded  of  deviaavU 
vei  rum  to  be  tried  by  a  jury.  WaU  v.  WaU, 
64  D   147. 

A  probate  court  has  power  to  revoke  tiie 
probate  of  a  former  will  upon  a  mere  appli- 
cation to  it  to  prove,  or  to  allow  to  be  med 
and  recorded,  a  later  will  of  the  same  testa- 
tor, as  incidental  thereto^  and  it  is  not  neces- 
sary to  institute  a  preliminary  and  separate 
proceeding  for  the  purpose  of  such  revoca- 
tion before  applying  for  the  probate  of  such 
later  will.     Bowen  v.  Johnaon,  73  D.  49. 

The  English  courts  of  chancery  have  de- 
prived parties  of  the  benefit  of  a  fraudulent 
will  in  some  cases,  by  decreeing  that  such 
parties  shall  hold  the  property  under 
the  will  in  trust  for  the  parties  who  would 
have  been  entitled  to  it  if  such  will  had  not 
been  probated;  but  they  have  in  all  such 
cases  disclaimed  any  power  to  set  aside  the 
will  or  the  probate.  State  v.  McOlynn,  81  B. 
118. 

The  principles  established  in  England  ap- 
ply to  and  govern  cases  arisins  under  the 
probate  law  of  this  countir.    lo, 

A  decree  admitting  a  will  to  probate  can- 
not be  reviewed  or  set  aside  oy  a  court 
of  chancery  on  the  ground  that  the  will 
was  obtained  by  fraud,  or  on  any  other 
ground.     lb. 

Failure  to  make  an  order  admittmg  a  will 
to  probate  on  the  day  specified  in  the  notice, 
or  to  fix,  by  adjournment  of  the  proceeding, 
a  subsequent  day  for  the  order,  is  a  mere  ir- 
regularity, not  affecting  the  jurisdiction, 
and  can  only  be  objectea  to  in  a  direct  pro- 
eeeding  to  set  aside  the  probate.  WiUof 
Warjield,  83  D.  49. 

The  time  within  which  an  original  probate 
of  a  will  may  be  revoked  or  set  aside  is  not 
definitely  settled.  On  a  proper  application 
made^  it  may  perhaps  be  set  aside  at  any 
time  within  twenty  years  after  the  original 
probate  is  granted  and  the  will  propounded 

*  Berocation  of  probate,  power  of  courts  to 
grant,  see  note,  90  D.  lS6-13a 
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for  re-probste,  and  an  issue  of  devitavU  vd 
non  made  up  and  tried  in  the  circuit  court. 
Townaend  v.  Toumsend,  94  D.  184. 

56.  Establishing^  lost  or  destroyed 
wills.*  —  1.  OenercU  rules.  —A  lest  or  de- 
stroyed will  may  be  established  and  admitted 
to  probatew  Apperson  v.  CoUrettt  29  D. 
239. 

A  will  destroyed  by  the  testator  while 
insane,  may  be  admitted  to  probate,  if  prop- 
erly proved.  Apptrmm  v.  CoUrtU,  29  U. 
239. 

The  whole  of  a  lost  will  need  not  be 
proved;  so  much  as  is  proved  will  be  admit- 
ted to  probate.  Dkbe^  v.  Maleehi,  34  D. 
130. 

A  will  destroyed  before  or  after  the  death 
of  the  testator,  without  his  knowledge,  does 
not  cease  to  be  his  will.  Dickey  v.  MalaM^ 
34  D.  130;  SchuUn  v.  SdiuUz,  91  D.  88. 

The  contents  of  an  improperly  destroyed 
will  satisfactorily  proved  may  be  established 
as  a  will     Rhodea  v.  Vinson,  62  D.  685. 

If  the  testator  was  unduly  influenced  by 
fear,  favor,  or  affection,  or  any  other  cause 
unduly  exercised,  to  destroy  his  will,  and 
such  undue  infiueuces  operated  as  a  pressure 
and  restraint  upon  the  deceased,  under  the 
circumstances  in  which  he  was  placed  ac  the 
time,  so  as  to  take,  away  his  free  and  volun- 
tary mind  and  will,  and  so  contmned  up  to 
his  death,  the  will  will  be  set  up.  Batton  v. 
Waitcm,  58  D.  504. 

A  will  destroyed  by  the  testator  himself  in 
his  lifetime,  acting  under  fraudulent  and  un- 
due influence,  is  a  will  ''fraudulently  de- 
stroyed," and  may  be  admitted  to  probate  on 
establishing  facts  showing  the  existence  and 
due  execution  of  the  will,  uid  its  destruction 
by  reason  of  such  improper  influence.  VocT' 
heea  v.  FoorAees,  100  D.  458. 

2.  Juriddictional  quesUona,  ~The  oourt  of 
chancexy  in  Ohio  has  no  jurisdiction  to  estab- 
lish a  lost  or  spoliated  will.  The  jurisdic- 
tion in  such  matters  belongs  to  the  court  of 
oommon  pleas  of  the  proper  county.  Jfom- 
ingatar  v.  Selby,  45  D.  579. 

Chancery  has  jurisdiction  to  set  up  a  will 
which  has  been  lost,  suppressed,  or  de- 
stroyed.    Buchanan  v.  Matlock,  47  D.  622. 

£!quity  may  set  up  a  will  where  it  has  been 
lost,  destroyed,  or  suppressed,  either  by  acci- 
dent or  fraud,  but  it  cannot  set  up  a  will 
regularly  probated  in  the  county  court  until 
such  probate  is  set  aside,  no  matter  how 
long  the  will  in  question  mav  have  been 
lost,  suppressed,  or  fraudulently  concealed. 
Tovmaena  v.  Towiaend,  94  D.  184. 

A  cmrt  of  probate,  unless  prohibited  by 
statute,  may  admit  to  probate  a  lost,  sup- 
pressed, or  destroyed  wiu,  or  it  may  be  estab- 
lished by  a  court  of  equity.    Dower  v.  Seeda, 

57  R.  646. 

3.  What  evidence  ia  adnUaaible  and  aufi» 

•  Probate  of  lost  or  destroyed  wills,  see  noC(S»  54 
D.  62S-asi. 
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eknL* — One  witness  is  sufficient  to  prove 
fbe  contents  of  A  lost  will.  Dickey  ▼.  Mai- 
edU,  34  D.  190;  Matter  of  Page^  69  K  395. 

^e  entire  contents  of  an  improperly  de- 
stroyed will  most  be  established  by  tbe  clear- 
est, most  coDclusive,  and  satisfactory  proof. 
Bhodes  ▼.  Ktfuon,  52  D.  685. 

To  prove  that  the  deatniction  of  a  will 
was  procured  by  nndue  inflaenoe,  evideuce 
thowmg  what  took  place  in  the  sick-room 
between  the  time  tiie  wiU  was  sent  for  and 
its  return  and  destructioD,  and  also  showing 
the  motive  by  which  the  party  exerting  the 
nndue  means  was  influenced,  is  admissible 
as  part  of  the  rie  gutm,  BaUan  v.  Watson, 
58  D.  504. 

In  provinff  that  the  destruction  of  a  will 
was  procured  by  undue  influence,  those  at- 
tempting to  set  the  will  up  are  not  obli^d 
to  rel;^  npon  the  testimony  of  the  principal 
actor  in  vie  supposed  fraud,  but  may  show 
the  facts  by  the  evidence  of  third  per- 
sons.   Ih, 

The  testimony  of  one  witness  to  the  hand- 
writing of  one  subscribing  witness  is  not 
sufficient  to  establish  a  lost  will,  when  both 
subscribing  witnesses  are  dead,  and  where, 
if  the  will  had  been  produced,  the  statute 
would  recjuire  proof  by  two  witnesses  of  the 
handwriting  of  the  snbsoribinff  witnesses, 
and  of  that  of  the  testator,  if  he  is  able  to 
write.    Tftum  r.  Patchal,  84  D.  619. 

The  execution  of  a  lost  will  must  be 
proved  by  three  subscribing  witnessci^  if  in 
life,  and  within  the  jurisdiction,  as  in  the 
ease  of  the  probate  of  a  will  in  solemn  form. 
Kitchens  v.  Kitchene,  99  D.  453. 

Declarations  of  the  testator  as  to  the  mak- 
ing of  a  will  cannot  be  received  as  primary 
evidence  of  due  execution  of  a  lost  will,  in  lien 
of  the  evidence  required  by  the  statute;  but 
they  are  admissible  to  rebut  the  presumption 
of  a  cancellation  or  revocation  of  the  will, 
which  arises  from  its  loss  or  destruction  pre- 
vious to  his  death.  Tvnan  v.  PasduU,  84 
D.  619;  Matter  of  Page,  59  SL  885. 

The  fact  that  a  will  is  lost  does  not  dis- 
pense with  proof  of  facts  which  must  be 
established  m  order  to  ^ve  effect  to  the 
testamentary  disposition,  if  it  were  produced 
before  the  court  Tynan  v.  Paackal^  84  D. 
619. 

The  due  execution  of  a  lost  will  cannot  be 
inferred,  except  in  cases  of  spoliation,  from 

Sroof  of  facts  which,  if  the  will  were  before 
tie  oourt,  would  in  no  way  tend  to  establish 
it,  and  which  are  usually  and  reasonably 
oonsistent  with  the  contrary  conclusion.  lb. 
After  the  execution  of  a  missing  will  has 
been  duly  proved,  its  destruction  or  loss, 
and  the  facts  necessary  to  rebut  the  pre- 
sumption that  it  had  bieen  revoked  by  the 

*  Provlnf  contents  of  lost  wills,  see  note,  8  D. 
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testator,  may  be  proved  by  such  evidence  as 
satisfies  the  conscience  of  the  jury.  KUehent 
V.  Kitcliens,  99  D.  453. 

Proof  that  a  lost  will  had  not  been  revoked 
by  the  testator  must  be  very  dear  and 
strong.  But  as  in  all  other  cases  where 
there  in  a  conflict,  the  jury  must  deter- 
mines    76. 

If  a  testator  dies  leaving  an  unrevoked 
wUl,  which  cannot  be  found  after  his  death, 
parol  evidence  is  competent  to  prove  its  con- 
tents, and  as  thus  proved  it  may  be  admitted 
to  probate.  Foetet^e  Appeal,  30  Ei.3i(k  Bat 
it  is  incumbent  upon  those  who  seek  to  es- 
tablish the  will  to  prove  its  due  execution, 
and  to  rebut  the  presumption  of  cancsUation 
arising  from  the  laot  that  it  cannot  be  found 
at  t  he  testator's  death.  Tynan  v.  Paeehal, 
84  D.  619. 

A  bill  in  equity  against  an  executor  alleging 
that  defendant's  testatrix  had  unlawfully 
destroyed  the  will  of  R.,  of  whom  she  was 
the  sole  heir,  and  which  will  gave  her  a  life 
estate  only  in  R.'s  property,  remainder  to 
plaintiff;  that  the  witnesses  to  the  said  wiU 
were  dead,  and  that  by  reason  of  the  de- 
straction  plaintiff  could  not  set  out  a  copy 
of  the  said  wilL  Prayer  that  the  defendant 
might  be  decreed  to  hold  the  property  in 
trust  for  plaintiff,  ffeid,  on  demurrer,  that 
the  bill  was  sustainable  without  proof  of  the 
lost  will  in  the  probate  court.  Harrie  v. 
Titereau,  21  R.  842. 

III.    VALTDmr. 

67.  BiTect  of  informality.*  —An  un- 
signed addition  to  a  will  does  not  invalidate 
it  on  the  ground  that  the  statute  prescribes 
the  testator's  signature  to  be  at  the  end  of 
the  will,  if  it  bears  neither  upon  the  contents 
of  the  will  nor  on  its  interpretation.  WikoJTe 
Appeal,  53  D.  597. 

A  statute  provided  that  "  every  will  shall 
be  in  writing.  MM,  that  a  will  written  and 
signed  with  a  lead  pencil  was  valid."  Myera 
V.  VanderbeU,2AK.2Il. 

68. or  uncertainty^  —  A  will  is  in- 
operative and  void  where  its  existence  is 
made  to  depend  upon  a  contingent  event, 
which  comes  to  pass.  Magee  v.  McNiel,  90 
D.  854. 

Where,  under  a  will,  a  sum  of  money  is 
disposed  of  in  two  parts,  one  of  which  is  to 
be  applied  to  a  certain  purpose  before  the 
remamder,  as  the  second  part^  is  disposed  of, 
and  the  sum  devoted  to  the  prior  purpose 
cannot  be  ascertained,  by  reason  of  the  failure 
of  that  puriKMe  or  otherwise,  the  gift  of  the 
remainder  is  void  for  uncertainty  in  the 
amount.     Beehnan  v.  Bonaor,  8  J  I).  269. 

A  residuary  devise  and  bequest  to  a  truih 
tee^  ''for  any  and  all  benevolent  purposes 
that  he  may  see  fit,"  is  void  for  uncertainty 
at  common  law,  and  is  not  within  the  stat- 

*  Validity  of  will  drawn  up  by  beneficiary 
under  it,  see  note.    71  D.  120-184. 
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ate  authoriziDg  grants  for  charitable  uses. 
Adye  ▼  S/nUh,  26  R.  424.  S.  P.,  HickoU  v. 
AUen^  39  R.  445;  Prkhwrd  y.  T%om/MO/},  47 
R.  9;  Maught  v.  ^ttf^sciuianntfn  57  R.  352. 
Bat  oompare  Simpaon  ▼.  Welcome,  39  R. 
849. 

A  trust  for  the  benefit  of  the  testator's 
"next  of  kin  who  nay  be  needy"  is  Toid 
for  uncertain^.  PinUaine  t.  TJiompaon,  56 
R.  5S8. 

A  will  provided  a  devise  and  beqaest  to 
the  oitv  of  Baltimore,  in  tru^t  for  the  "  Mc- 
Donogh  Edncatioual  Fund  and  Institute." 
There  was  no  such  corporation,  but  there 
was  an  organiiation  unaer  an  ordinance  of 
the  city  of  Baltimore,  called,  *' Board  of 
Trustees  of  the  MoDonogh  Educational 
Fund  and  Institute,"  and  supported  by  fuads 
from  McDonogh's  estate,  wnich  carried  on 
a  "  School  Farm,"  known  as  the  "MoDonogh 
Institute."  Held,  that  the  trust  was  suffi- 
oiently  certain,  and  was  valid.  Bamum  v. 
Mayor  ete.^  50  R  219. 

69.  What  proTlsions  are  inralid  or 
illegal.  —  1.  In  generoL  —  The  rule  that  a 
devise  to  an  heir  of  an  estate  of  the  same 
nature  and  quality  as  that  to  which  he  would 
by  law  be  entitled  is  void,  etc.,  does  not 
apply  to  personal  estate.  Lwrd  v.  ^oiime, 
18  R.  234. 

A  bequest  on  oondition  that  the  beneficiary 
•hall  M  educated  in  the  Human  Catholic 
faith  is  not  uncertain,  impossible^  aaainst 
public  policy,  nor  unconsiittttionaL  Jiagee 
V.  O'NaU,  45  R.  765. 

A  will  giving  property  to  one  in  consid- 
eration of  peraonal  services  rendered  and  to 
be  renderea  to  the  testator  is  valid,  and  mav 
be  enforced  a^i  a  contract  after  the  testators 
death.    Bolman  v.  Overall,  60  R.  107. 

2.  ConditionB  in  reatrabU  qfmarriaae,* — 
A  condition  in  a  will  in  restraint  of  mar- 
riage^  generally,  is  utterly  void  as  against 
pubUc  policy,  and  the  due  economy  ana  mor- 
ality of  domestic  life.  LUtle  v.  BirdweU^ 
73  D.  242. 

Where  a  condition  in  a  will  ii  not  in  re- 
straint of  marriage  senerally,  but  is  too  rigid 
and  restrains  the  <moice  unreasonably,  it  is 
utterly  void.     lb. 

A  devise  to  the  testator's  wife,  "during  her 
natural  life  or  widowhood,"  with  remainder, 
"  after  her  death  or  marriage,"  to  her  chil- 
dren, is  on  condition  of  remaining  unmar- 
ried, and  is  void  under  the  statute  as  in  re- 
straint of  marriage.  SUkoeU  v.  Knapper^  35 
R.240. 

A  testator  may,  by  proper  words  of  lim- 
itation, restricts  the  enjoyment  of  a  bequest 
to  the  period  during  which  his  legatee  shall 
remain  unmarried.  HoWe  UaiaU,  80  D. 
490. 

A  devise  to  the  testator's  wife,  *'  so  long 
as  she  shall  remain  my  widow,"  is  not  in  re- 

*  Bequest  to  terminate  on  marriage  of  bene- 
floiary,  see  note,  80  D.  4tf8-4M. 


sbraint  of  marriage.  HlbhiU  v.  Jade,  49  B. 
478;  PrlnjU  v.  DunUey,  53  D.  110;  Little  v. 
Bhxlwell,  73  D.  242. 

An  estate  devised  to  a  son  and  daughter 
in  common,  upon  condition  that  should  the 
daughter  marry  or  die  it  should  belong  to  the 
son  m  several t}r,  -^held,  that  the  condition 
was  in  restraint  of  marriage^  and  void. 
Wmiame  v.  Cowden,  53  D.  143. 

Bequest  of  the  interest  of  a  certain  fund, 
to  be  paid  to  the  legatee  during  all  the  term 
that  she  shall  ooatiaue  the  widow  of  the  tes- 
tator s  son,  with  a  disposition  of  the  fund  to 
others  at  the  termination  of  the  bequest  by 
her  marriage^  is  not  a  bequest  in  lerrorem, 
and  U  valid.     HoUs^m  BstaU,  80  D.  490. 

A  testator  bequeathed  to  his  widow  hisper- 
sonal  property,  **  on  condition  that  she  pay 
f50  a  year  to  my  daughter,  Martha  Fox, 
and  if  Martha  should  marry  a  second  time, 
then  "she  shall  not  be  entitled  to  said  legacy 
from  that  time  on,"  and  "  when  said  Martha 
shall  have  received  an  am  )ttnt  out  of  said 
personalty  equal  to  three- fourths  thereof,  she 
shall  not  oe  entitled  to  any  more,  and  the 
balance  shall  be  retained  by  my  said  wife." 
Hdd,  that  the  widow  did  not  take  the  per* 
sonal  property  upon  a  oondition  subsequent, 
bnt  as  trustee,  and  that  the  condition  subse- 
quent annexed  to  the  gift  to  Martha  was 
void,  as  in  absolute  restraint  of  marriage. 
Crawford  v.  Thompeon,  46  R.  598. 

3.  Oondiihn  againet  opponng  wUL  *  — 
' '  If  any  or  either  of  my  children  shall  en- 
ter a  caveat  against  this  my  will,  he  or  they 
shall  pay  all  expen!<es  of  both  sidesj,"  is  a 
good  oondition  in  a  will,  without  a  gift  over 
against  a  devisee  under  the  will.  Jloit  v. 
HoU,  59  JEL  43. 

A  condition  inawill,  excluding  from  a  share 
in  the  estate  anv  heir  or  testator  who  "goes 
to  law  to  break  his  will,"  is  valid,  both  as  to 
real  and  personal  property.  Upon  a  breach 
of  such  a  oondition  the  legacy  forfeited  will 
pass  to  the  general  residaary  legatee.  Brad- 
ford  V.  Bradford,  2  R.  419. 

4.  Beetraints  on  alienation,  ^  There  never 
has  been  a  time  since  the  statute  fmia  smp- 
tores  when  a  restriction  in  a  oonveyanoe 
of  a  vested  estate  in  fee  simple,  in  possession 
or  remainder,  against  selling  for  a  particular 
period  of  time,  was  valid  \j  the  common 
£sw,  and  a  oondition  or  restriction  which 
would  suspend  all  power  of  alienation  for  a 
single  day  is  inconsistent  with  the  estate 
granted,  unreasonable,  and  void.  MandU- 
baum  V.  McDoneU,  18  R.  6L 

60.  Semoteness.  —  A  limitation  over 
after  death  of  first  taker,  with<  «t  issue,  is 
void  for  remoteness,  unless  there  is  some- 
thing in  the  will  to  restrict  the  term  "death 
without  issue  "  to  liv^  in  being,  and  twenty- 
one  years  thereafter.     PresUfi  v.  Daeie,  62 

*  Conditions  Imposing  forfeiture  upon  legatee 
for  contesting  wUl,  lee  notes,  60  D.  li^lift;  ^  tL 
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D.  396;  BraUU  Squart  Ckmrtik  t,  QrmU^  63 
D.  725. 

A  oontingent  limitation  over  apon  the 
death  of  all  the  testator's  three  children  under 
twenty-two,  without  iasne,  where  the  estate 
it  first  limited  to  those  children,  the  sharea 
of  any  who  should  die  without  issue,  before 
attaining  twenty-two,  to  go  to  the  sundvor 
or  survivors,  is  too  remote,  and  therefore 
▼oid.     Wood  T.  Wood,  28  D.  451. 

Where  a  mother  by  will  bequeathed  her 
property  to  her  three  ehildrwi,  givinff  a  cer- 
tain bequest  to  each  and  **  his  lawful  heirs, 
executors  and  administrators,**  and  provided, 
that  "in  case  of  the  death  of  either  of  my 
children  without  lawful  issue,  their  part  to 
descend  to  the  others,  to  be  equally  divided 
between  them,"  each  will  take  an  absolute 
estate,  the  limitation  over  being  too  remote. 
Shephard  v.  Shephard,  46  D.  41. 

In  a  bequest  to  two  nephews  and  their 
heirs,  but  in  case  they  should  die  without 
leaving  iasue^  then  over  to  other  persons,  the 
limitation  over  ii  not  too  remote.  But  both  of 
the  nephews  dying,  and  one  of  them  leaving 
issue,  the  estate  is  absolutely  vested,  and  the 
subsequent  limitation  is  void.  The  estate 
vested  in  the  nephews  so  as  to  be  transmis- 
sible to  the  heirs  of  the  one  leaving  issue,  and 
his  widow  is  entitled  to  one-third  of  the 
property,  and  his  children  to  the  other  two- 
thira  parts.  Cudtoorih  v.  TViompton,  4  D. 
617.    &  P.,  Kaw  V.  OoU,  35  D.  641. 

A  oontingent  limitation  in  a  will,  made  to 
depend  upon  the  dyiii||  of  a  person  unmarried 
and  without  children,  is  not  too  remote  under 
the  Viiginia  statut«y  and  cannot  be  regarded 
as  a  continjKent  limitation,  made*  to  aepend 
on  an  indefinite  failure  of  issue  or  clulcmm, 
but  must  be  regarded  as  confined  to  the 
time  of  the  death  of  the  person,  or  the  statu- 
tory period  of  ten  months  therei^ter. 
SchulU  T»  8chuU9,  60  D.  335. 

A  devise  which  is  subject  to  a  conditional 
limitation,  void  for  remoteness,  vests  in  the 
first  taker  an  absolute  estate.  Brattle  Sg[uar€ 
Church  V.  Grant,  63  D.  725. 

A  will  contained  a  provision  by  whioh  eer- 
tain  leasehold  property  was  devised  to  S., 
and  in  the  event  of  her  death,  "without 
leaving  lawful  lesue  or  descendants,"  to  W. 
Held,  thatthe  limitation  over  to  W.  was  not 
void  for  remoteness;  and  that  the  words 
"dying  without  issue,"  in  devises  of  estates 
less  than  freehold,  signify  "  a  dying  without 
issue  living  at  the  death  of  the  first  taker." 
AUemder  v.  Stuxai,  3  R.  171. 

61.  Perpetuities.  —  An  estate  so  limited 
that  it  may  by  possibility  extend  beyond  the 
Ufe  or  lives  in  being  at  the  time  of  its  com- 
mencement, and  twenty-one  years  and  a 
fraction  of  a  year  (to  cover  the  period  of  ges- 
tation) afterwards,  during  which  time  the 
property  would  be  withdrawn  from  the  mar- 
Let  or  the  power  over  the  fee  suspended,  is 
A  perpetuity,  and  void  as  against  the  policy 
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of  the  law,  which  will  not  permit  property 
to  be  inalienable  for  a  longer  period.  Bair- 
num  V.  Bamum,  90  D.  88. 

A  bequest  for  permanently  keeping  burial 
lots  in  order  ana  for  maintaining  raigious 
services  is  void  as  to  the  fonner.  Coit  v. 
Com&loeh,  60  E.  29;  Bates  t.  Altec,  45  B. 
305. 

A  devise  in  a  wUl  of  eertain  propertv  of 
the  testator  to  two  persons  named,  "  tiheir 
heirs  and  assi^  forever,  and  to  the  survivor 
of  them  and  his  heirs  forever,  in  trust,  to  sell, 
dispose  of,  invest,  and  manage  the  same^  and 
appropriate  such  part  of  the  principal  and 
interest  as  they  may  deem  best,  for  the  aid 
and  support  of  those  of  my  children  and 
their  descendants  who  may  be  destitute,  and 
in  the  opinion  of  said  trustees  need  such 
aid,"  k  mvalid. 
667. 


KetU  T.  Dunham,  66  R. 


A  teetotrix,  desiring  to  leave  her  estate 
for  charitable  purposes,  and  being  advised 
that  she  could  not  effect  her  deeign  by  direct 
testamentary  provision,  but  only  oy  absolute 
gift  to  individuals,  in  reliance  upon  their 
honor  to  cany  out  her  purposes,  gave  the 
sreater  part  of  her  estate  to  ner  lawyer,  her 
doctor,  and  hei  priest^  by  will,  absolutely  as 
joint  tenants,  they  promising  to  observe  her 
instructions.  She  also  signed  a  letter  of 
instructions  directing  the  bestowal  of  the 
estate  en  intermediate  persons  and  charities 
of  their  selection  in  perpetuity.  Held,  1. 
That  the  legatees  took  no  absouite  interesti 
2.  That  the  gifts  to  charity  being  repugnant 
to  the  statute  against  perpetuities,  the  estate 
was  held  in  trust  for  the  heirs  and  next  of 
kin  of  the  te&tatrix.  (yfftura  v.  Dudley,  47 
R.53. 

69.  Altered  willfl.  — If  a  testator  di- 
rects one  of  the  witnesses  to  his  will  to 
make  certain  alterations  therein,  which  are 
aocurdinidy  made,  and  assented  to  by  tiie 
testator,  out  not  witnessed,  the  alterations 
will  control  regarding  personal  property,  but 
caimot  affect  real  estate.  As  respe<:t8  real 
estate,  the  will  stands  as  it  stood  before 
alteration.     Oreer  v.  McCracJAn,  14  D.  755. 

Interlineations  in  testator's  handwriting 
are  presumed  to  have  been  made  at  or  before 
the  execution  of  the  wilL  WUoojJ^e  Appeal, 
53  D.  597. 

Erasure,  by  testator,  of  an  executor's 
name  after  execution  of  the  will,  and  the 
insertion  of  another  name,  it  not  appearing 
when  the  alteration  was  made,  is  of  no  im- 
portance in  determining  when  the  will  is  to 
be  deemed  to  have  been  made,  for  the  pur- 
pose of  ascertaining  what  statute  governs 
it     Rainee  v.  Barker,  67  D.  762. 

A  testator  may  not  bv  obliterating  certain 
words  in  his  executed  will  convert  a  life 
estate  into  a  fee  simple,  but  the  will  must 
be  effectuated  as  originally  executed.  Eeek- 
bach  v.  ColUna,  48  R.  123. 

A  testator  after  execution  of  his  will  drew 
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his  pen  tnmsvenely  aoroM  the  words  erect- 
ing some  of  the  leffsoies»  and  in  another  in- 
stance, by  means  of  risible  alterations,  snb- 
Btitated  a  less  sum  than  that  originally  pro- 
vided; several  codicils  were  added.  After 
probate  of  the  whole,  and  in  the  absence  of 
proof  that  the  alterations  were  made  after 
the  last  codicil,  —  held^  that  the  former  lega- 
cies were  canceled  and  the  latter  not.  Z^- 
martTs  Appeal,  39  R.  753. 

68.  lievises  or  bequests  to  attest- 
ing witnesses.  — A  subscribing  witness  to 
a  will*  being  the  son  of  the  testator  and  re- 
ceiving but  one  dollar  nnder  the  provisions 
of  the  will,  that  being  much  less  than  his 
interest  as  heir-in-law,  is  a  competent  wit- 
ness to  prove  the  wilL  SmaUey  v.  SmaUey, 
85  B.  36a 

A  witness  has  no  interest  in  the  establish- 
ment of  a  will  ^hich  constitutes  him  a  mere 
trustee  for  one  of  the  devisees.  MatUf^omery 
T.  Perbns,  74  O.  419. 

04.  Wills  ▼old  in  part  —  eanying 
out  Talid  provisions.  —  A  will  void  in 
part  may  nevertheless  be  good  for  the  resi- 
dae.     Kane  v.  Oott,  36  D.  641. 

An  attempt  by  will  to  manumit  a  slave 
avoids  that  portion  of  the  will  which  reUtes 
to  that  object^  but  does  not  affect  tiie 
remainder  of  it    Welfb  v.  Fleming,  76  D.  675. 

An  executor  and  trustee  is  bound  to  carry 
into  effect  the  trusts  of  a  will  so  far  as  they 
are  valid  and  consistent  with  the  rules  of 
law,  unless  excused  from  literal  performance 
liy  the  consent  of  all  persons  interested,  and 
by  the  sanction  of  the  court  of  chancery 
where  the  rights  of  infants  and  married 
sremen  aie  oonoemed.  Wood  v.  Wood,  2B 
D.  461. 

IV.    Law  or  Plaob. 

65.  When  the  lex  rei  sitae  gor- 
sms.  —  Title  to  real  property,  wad  the  va- 
lidity or  invalidity  of  a  devise  or  oonveyanoe 
thereof,  depends  upon  the  lex  loei  rei  tUae. 
Hawleif  V.  Jame»^  32  D.  623;  W^ftme  ▼. 
Wynne,  57  D.  139. 

The  construction  of  a  will  made  in  Ala- 
bama in  relation  to  property  in  that  state  at 
the  testator's  death  must  be  such  as  would 
be  given  to  it  by  the  courts  of  Alabama. 
Sale  V.  Sanndera,  57  D.  157. 

66.  Wken  the  lex  domicilii  gov- 
ems.* — The  law  of  the  domicile  as  to  tes- 
taments and  succession  generally  prevails, 
but  it  is  through  comity  only,  and  the  rule  is 
not  universal  in  its  application.  Mahomer 
V.  Hooe,  48  D.  706. 

The  laws  of  the  state  in  which  testator 
had  his  domicile  at  the  time  of  his  death 
govern  the  construction  of  Ids  will,  and  the 
disposal  of  his  property.  The  probate  court 
in  such  state  has  original  jurisdiction.  Oil- 
r.  GUman,  83  D.  502. 


*  Law  of  domicile  controls  validity  o(  will  with 
lespeet  to  peiMualty,  see  note,  2  D.  4&4-4&6w 


nie  validity  of  a  will  must  be  determined 
by  the  laws  of  the  state  in  which  it  was 
made.  Burlington  University  v.  Barrett,  99 
D.  376. 

A  will  of  personal  property  not  eiecuted 
in  conformity  to  the  law  of  the  testator's 
domicile  at  the  time  of  his  death,  will  not 
be  operative  in  regard  to  personal  property 
in  a  foreign  country,  although  executed  ac- 
cording to  the  laws  of  that  country.  Deae»- 
baUv,  Berquier,2D.  448;  MeOtmer,  Bourn, 
31  D.  438. 

The  validity  of  the  execution  and  probate 
of  a  will  in  another  state,  recognized  and 
acted  on  by  the  proper  court  in  the  state  of 
the  testator's  domicile,  in  accordance  with  its 
law,  cannot,  so  far  as  it  affects  property  in  that 
state,  be  questioned  by  the  courts  in  Missis- 
sippL     Montgomery  v.  MiUiken,  43  D.  507. 

The  validity  of  provisions  of  a  will  of  per- 
sonalty is  to  be  determined  by  the  law  of  the 
testator's  domicile,  and  a  bequest  void  by 
that  law  cannot  be  made  valid  by  the  law 
of  the  domicile  of  the  legatee.  Sorrty  v. 
Bright,  28  D.  584;  Lowry  v.  Bradley,  39  D. 
142;  Montgomery  v.  MiUiken,  43  D.  507. 

The  laws  of  ihe  testator's  domicile  govern 
the  disposition  of  his  personalty  and  the 
proceeds  of  Ids  realty  there  situate,  and 
a  direction  to  invest  such  proceeds  ia 
another  state  upon  trusts  forbidden  by 
the  lew  of  the  domicile  cannot  be  sustained, 
though  snoh  trusts  would  be  valid  bv  the 
laws  of  such  other  state.  Wood  v.  wood 
28  D.  451. 

V.  Intbrprxtatiok  aho  ErracT. 

1.  General  Bule»  of  Construction, 

67.  Interpreting  the  lansruagpe.— 
Words  in  a  testamentary  disposition  will  be 
preeomed  to  have  been  used  in  their  ordi- 
nary or  primary  sense,  unless  it  appears 
from  the  context  of  the  will  that  they  were 
used  in  some  other  sense;  or,  unless,  by  re- 
ference to  extrinsic  drcnmstances,  the  use  of 
the  words  in  their  primary  sense  would 
render  the  provision  oi  the  ml  insensible  or 
inoperative.  MowaU  v.  Garow,  32  D.  641; 
Hoopers  Appeal,  100  D.  562. 

When  the  context  of  »  will  shows  the 
testator  to  have  used  words  in  a  certain 
sense,  the  court  should  follow  this  in  prefer- 
enoe  to  the  meaning  given  by  lexicograph- 
ers, or  that  £ven  in  various  adjudged  cases. 
Camagy  v.  noodeoek,  5  D.  470. 

The  grammatical  sense  of  the  words  is  not 
always  regarded  in  ooostruing  wiUs,  and 
words  may  be  transiiosed  u  necessary. 
Covenhotfen  v.  Shuler,  21  D.  73. 

A  bequest  by  a  testator  of  all  his  property 
and  the  income  of  the  same  to  his  widow, 
"  to  be  nsed  and  disposed  of  by  her  for  her 
convenience  and  comfort  during  life,"  au- 
thorises her  to  dispose  of  such  property 
whenever  her  eomfort  and  convenienoe 
may  require  it    Seott  v.  Perkins,  48  l».  47a 


lB4a  to  1loU«  te 

Hie  olanae^  '  still  allowiiiff  my  wife  S.  a 
oomfortable  livuig  through  life,"  at  the  oon- 
oloaion  of  a  willy  tohjecta  the  whole  estate 
of  the  testator  to  an  eanitable  charge,  which* 
if  wronfffoUy  withhela,  a  court  of  chancery 
will  enmroeu     Soger§  ▼.  Oawood,  65  D.  729. 

Words  of  snrvivorship  relate  to  the 
period  of  division  or  enjoyment,  where  the 
period  of  enjoyment  is  postponed  by  inter- 
posing a  life  estate  or  other  particular  inter- 
est, or  where  a  future  perioa  is  by  the  will 
tixed  for  a  division.  Presleff  ▼.  DavtM,  62  D. 
S96. 

The  effect  of  a  will  depends  in  a  mat  meas- 
ure on  its  fx^nstroction;  and  any  law  which 
changes  a  rule  of  oonatmction  that  applies 
to  and  goTems  any  of  the  prorisioDS  of  the 
will  does,  to  that  extent,  determine  its  legal 
effect  Omnnmgham  ▼.  Cfunningham,  68  D. 
718. 

Words  of  limitation  must  be  taken  to  re- 
fer to  the  time  of  the  death  of  the  first 
taker,  in  absence  of  expressions  showing 
different  intention.  Sinu  y.  Conger,  77  D. 
671. 

Where  there  is  some  absurdity  or  ambigu- 
ity on  the  face  of  a  will,  aHcribable  to  some- 
thing eiUier  omitted  or  inserted,  and  there 
is  dear  and  satisfactory  proof  that  the  inser- 
tion or  omissson  was  not  intended  by  the 
testator,  the  eoclesiastical  court  is  bound  to 
pronounce  for  the  will;  not  in  its  actual 
state,  but  with  its  errors  removed  or  cor- 
rected.   Eaiherfy  t.  Xatheriif,  78  D.  499. 

Where  a  testator  devises  all  his  property 
to  his  wife  during  life  or  widowhood,  and 
then  proyides  as  follows:  "  My  wife  are  to 
have  an  equal  portion  of  the  property  with 
the  children;  if  she  marries,  there  is  to  be 
an  equal  division  with  her  and  my  children 
of  the  whole  property;  there  is  to  be  a  divia- 
ion  each  time  that  either  of  my  children  ar- 
rives at  the  age  of  twenty-one  years,  with 
them  and  my  wife;  if  she  marries,  she  is  not 
to  share  with  the  children  in  their  separate 
division;  should  either  of  them  lose  their 
breath  entirely,  she  is  not  to  share  with  my 
children  neither;"  the  wife,  if  she  continue, 
•o/e,  is  to  share  equally  with  the  children, 
and  as  each  beoomes  of  age,  or  marries, 
there  is  to  be  a  division,  such  one  taking  his 
portion  absolutely,  the  residue  remaining  in 
common  until  another  like  event,  untu  at 
last  the  wife  and  the  last  reraaininff  unmarried 
or  infant  child  share  equally  in  uie  residue. 
If  the  wife  marries,  there  is  then  to  be  an 
equal  division  between  her  and  the  children, 
she  taking  her  portion,  leaving  the  residue 
in  common  among  the  children,  to  be  divided 
as  each  becomes  of  age  or  marries,  such  one 
then  taking  his  p*«rtion  absolutely,  and  if 
any  one  of  the  children  die  before  marriage 
or  oominff  of  ace,  his  portion  is  to  vest  in 
the  surviving  children,  the  wife  taking  no 
share  therein.     Frierton  v.    Fan  Buren,  27 
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A  bequest  is  of  the  estate  as  an  aggregate 
fund  to  the  children  as  a  class  in  sudaa case, 
they  taking  as  tenants  in  oommou,  and  ii 
one  dies  before  twenty-one  or  marriage,  the 
estate  survives  to  the  others.     76. 

Heirs  of  a  child  dying  under  age^  and  un- 
married, other  than  the  surviving  children 
of  the  testator,  are  entitled  to  no  part  of 
the  estate  so  devised,     /ft. 

A  clause,  "  In  the  ntmost  oonfidenoe  i« 
my  beloved  wife,  I  leave  to  her  all  mj 
worldly  goods,  to  sell  or  keep  for  distribu* 
tion  amongst  our  dear  children,  as  the  may 
think  proper.  My  whole  estate^  real  and 
personal,  are  left  m  fee  simple  to  her,  oni^ 
requestiug  her  to  make  an  equal  distributiou 
amongst  our  heirs;  and  desiring  her  to  do 
for  some  of  my  faithful  servants  whatever 
she  may  think  will  most  conduce  to  theif 
welfare,  without  regard  to  the  interest  of 
my  heirs.  Of  course,  I  wish  first  of  all  thai 
my  debts  shall  be  paid,"  was  couatrued  t* 
mean  that  the  widow  was  vested,  subject  t«» 
payment  of  his  debts,  with  the  le^  titl«  of 
the  whole  estate,  with  the  beneficiai  owner- 
ship during  her  life,  in  trust  at  her  death  for 
the  children  of  herself  and  the  testator,  who 
take  a  vested  remainder  in  fee,  to  be  enjoyed 
at  her  death,  or  earlier,  at  her  electiou; 
that  she  has  authority  to  make  distribution 
of  ^  said  estate  amongst,  or  advanoemeuts  to, 
said  children,  so  that  they  ultimately  receive 
each  an  equal  share;  that  she  may  bestow  a 
reasonable  portion  in  behalf  of  tiie  slaves; 
that  she  may  sell  any  of  the  estate  for  any 
of  the  above  purposes.  Harrimma  v.  Hnr- 
riaon,  44  D.  365. 

Precatory  words  are  treated  as  imperative, 
and  creating  a  trust  where  the  objects  of  the 
precatory  words  are  certain,  and  the  bubjeots 
contemplated  are  also  certain,  unless  a  clear 
discretion  or  choice  to  act  or  not  to  act  be 
given,  or  the  prior  disposition  of  the  prop- 
erty import  absolute  or  uncontrollable  bene- 
ficial ownership^     lb, 

68.  Ascertaining  testator's  intent 
—  The  intention  of  testator  cannot  be  shown 
othenrise  than  by  his  will;  proofs  cannot 
be  received  to  alter  the  eti'ect  of  the  will 
McCampbeU  v.  McCampbfU,  15  D.  iH^x 
TKeaU  v.  TKeaU,  26  D.  601 ;  Kean  v.  Hoj- 
ftcker,  29  D.  336;  SUmtr'%  Appeal,  45  D.  60& 

Parol  evidence  of  a  testator's  intention,  as 
gathered  from  the  conversations  of  her 
family,  before  and  after  the  execution  of  her 
will,  IS  not  admissible.  Jontt  v.  McKee^  45 
D.  661. 

Courts  cannot  give  effect  to  a  will  contrary 
to  the  plain  terms  of  it,  upon  a  mere  con- 
jecture as  to  the  intention.  Wright  v.  Hieka^ 
56  D.  451. 

Testator's  meaning  of  ambiguous  words  in 
the  will  cannot  be  shown  by  the  testimony 
of  the  one  who  drew  the  will  McAUider  v. 
TaU,  73  D.  119. 

The   intention   must  be  ascertained  fven 
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the  whole  will  taken  together;  and  no  part 
ia  to  be  rejected  which  can  be  given  an 
operation  oontistent  witii  the  teetator'e  gen- 
eral intent.  CavetJkevtm  t.  SkfUer,  21  D. 
73. 

The  ooart  will  enpply  I*^o^  words  to 
effectuate  the  teetatore  intention  if  it  ia  in- 
oorrootlj  expreased.    lb, 

Cons^ction  and  interpretation  ehoiild 
not  be  resorted  to  where  the  intention  of 
the  testator  is  dothed  in  iineqniyocal  ex- 
pressions.    TheaUr.TkeaU,26D.S0l. 

An  heir  mav  be  dittnherited  by  im- 
plioation,  if  snch  implication  be  necessary 
to  effect  the  dear  intent  of  the  testator. 
Necessary  implication  results  from  so  strong 
a  probability  of  intention,  that  an  intention 
oontrarr  to  that  imputed  to  the  testator 
eannot  be  supposed.  Sokteatt  t.  AldridgtM^ 
27  D.  09a 

An  heir  cannot  be  dinnherited  unless  the 
•state  is  jpren  to  somebody  else.     Dk 

A  writmg  to  prevent  two  heirs  named 
therein  from  having  any  part  of  the  writer's 
•state,  but  not  making  any  disposition  of 
his  propertry,  cannot  operate  to  disinherit 
the  two  heirs  named,  and  to  give  the  estate 
to  the  other  heirs;  and  this  lb  true,  although 
friMn  bec^ueathing  a  contingent  legacy,  the 
writinff  is  testamentary  in  its  duunacter,  and 
antitled  to  admission  to  probate.    /&. 

Introductoiy  words  in  a  will  are  to  be  con- 
sidered in  order  to  ascertain  the  intention  of 
the  testator.  And  where  a  testator,  who  has 
no  other  real  estate,  in  the  introduction  to 
his  will  uaea  the  words,  "  as  to  such  worldly 
estato  wherewith  it  hath  pleased  Ood  to  bless 
me  in  this  life,  I  give  and  dispose  of  the  same 
in  the  following  manner/'  ai^  tiien  goes  on 
to  give^  devise,  and  bequeath  unto  his  wife  a 
portion  of  his  plantation,  providing  that  the 
residue  of  the  plantation  be  divided  among 
his  brothers  and  sistors,  the  widow  will  take 
a  fee  in  the  land  devised  to  hsr.  Schriver  v. 
^SK^'  57  D.  634. 

The  declarations  of  the  testator  are  incom- 
petent as  evidence  to  add,  to  explain,  or  in 
any  ma^niker  control  the  construction  of  a  wilL 
Moffes  V.  JlieNiel,  90  D.  354;  Cmtehr.  3att- 
Jkosi,  S5  R.  3e6. 

While  the  court  in  construing  a  will  is  not 
to  hesitate  to  allow  testator  to  altor  descents 
provided  in  the  statute,  it  is  not,  on  the  other 
hand,  to  presume  from  the  fact  that  he  made 
a  will  that  he  meant  its  construction  to  be  at 
all  possible  points  inoousistent  with  the  stat- 
ute.    R%»e»  Appeal,  91  D.  156. 

69.  How  far  the  intent  oontrohi.  — 
111  construing  a  will,  the  intent  of  the  testa- 
tor is  the  great  point  to  be  ascertained  and 
effectuated.  BoUsean  v.  Atdridges,  27  D. 
590.  S.  P.,  Baaldn^B  Appeal,  45  D.  641; 
Wynne  v.  Wynne^  57  D.  139;  Armorer  v. 
Caw,  61  0.  209;  £kUherly  v.  Enth^.rlu,  78  D. 
499.  And  this  intontion  must  not  be  defeated 
because  he  failed  to  dothe  his  ideas  in  tech- 


nical language.    B$&  Ckmnig  v.  Akmmitrp 
73  D.  26a 

Li  oonstruinff  wills,  the  intention  should 
ffuide,  limited  by  the  following  rules:  L  Th* 
oisposition  intended  to  be  inade  must  not 
conflict  with  the  mleaof  law;  2.  The  inten- 
tion must  be  odlected  from  the  will  itself, 
but  this  may  be  aidad  by  evidence  of  tho 
relative  situation  of  the  parties,  and  the  cir« 
cumstances  of  the  testator;  3.  The  intontion 
is  not  to  prevail  against  setUed  and  fixed 
rules  of  oonstmotion.  Kemipn  t.  McBobetiM, 
1  D.  428.  S.  P.,  Covenhoven  v.  Shu!er,  21 
D.  73;  Comfwi  v.  Mather,  37  Dl  623;  Mmt- 
gomery  v.  MilUken,  43  D.  507;  Brattle  Sqmare 
C^tire&T.  GraniL,  63  D.  725. 

The  intontion  of  a  testator  shall  govern  in 
the  construction  of  a  will  in  aU  caaee,  except 
where  the  law  overrules  the  intention;  and 
this  is  reducible  to  four  instances:  1.  Where 
the  devise  would  make  a  perpetuity;  2. 
Where  it  would  put  the  freehold  in  abeyance; 
8.  Where  chattels  are  limited  as  inheritances; 
4.  And  where  a  fee  is  limited  on  a  f ea  But- 
ton V.  Buston,  1  D.  283. 

Where  the  testator  has  inserted  direotioos 
in  his  will  authorising  trustees  to  conve^jr, 
the  oonrt  has  held  it  in  its  power  to  mold  it 
so  as  best  to  answer  the  intent  of  the  testa- 
tor.    Teifair  v.  Howe,  55  D.  637. 

A  disposition  made  by  the  testator,  in 
error  and  in  ignorance  of  a  material  fact, 
will  not  be  eiuoroed,  when,  if  carried  into 
effect,  his  manifeat  intention  will  be  defeated. 
Armorer  v.  Oaee,  61  D.  209. 

A  disturbanoe  of  arrangements  of  a  will  is 
to  be  justified  only  where  the  testator's 
schemes  prove  impractioable,  and  the  in- 
terests of  dl  his  legatees  require  a  departure 
from  the  preecriptions  of  the  wilL  Drayton 
V.  Roee,  64  D.  731. 

Where  two  of  testator's  nieoea  and  le^pt- 
tees  in  his  will,  each  having  children,  died 
before  testator,  thdr  legacies  lapse,  and  their 
shares  will  not  go  to  their  children,  dthou^ 
the  testator  in  his  will  said  that  his  mam 

Etirpose  in  making  a  will  was  to  provide  for 
is  srandnieces  and  nephews,  who  would 
not  be  entitled  under  the  statute;  and  that 
the  children  of  a  deceased  niece  or  nephew 
should  count  one,  and  take  the  share  to 
which  their  parent  would  have  been  entitied 
if  living.     Oureton  v.  Mattey,  94  D.  152. 

70.  Oarrying  the  intent  into  effact. 
—  Where  a  devise  of  red  estate  upon  trust 
cannot  be  carried  into  effect  accordins  to 
the  intention  of  the  testator,  and  is  vdia  by 
the  laws  of  the  stete  where  the  property  is 
situated,  the  courto  of  the  steto  where 
the  trustees  ars  found  may  direct  them  to 
carry  the  will  of  the  testetor  into  effect^ 
although  such  a  devise  of  red  property,  situ- 
ateil  in  that  stete,  would  not  Im  valid.  Haw 
ley  V.  Jamee,  32  D.  623. 

A  generd  and  particular  intent  both  ap* 
pearing  on  the  face  of  the  will,  the  former. 
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Altkoogh  Um  bogoags  d  »  will  aa^ 
■lake  an  Absolnie  gif t»  yet  if  other  ApproiKn- 
«te  exprewione  be  used  which  ihow»  with 
enffioient  certainty,  th*t  bnt  m  qualified  gift 
was  intended,  »  oonrt  of  equity  will  look  to 
the  clear  intent  of  the  teetator,  and  raise  a 
ooDBtmctive  tmat  when  none  haa  been  ex- 
preasly  declared.  LueoB  t.  Lockhart,  48  D. 
766. 

A  deviae  to  exeentore  cannot  be  implied, 
nnlew  each  deviae  ta  neoeaaary  to  gire  effect 
to  the  intentiona  of  the  teatator.  CtoMien- 
mmaj.  Z^mwm^  66  D.  618. 

When  the  intent  of  testator  aeena  to  be  to 
limit  an  estate  to  tiie  heirs  of  the  life  tenant, 
no  matter  how  the  intent  ia  expressed,  an 
estate  of  inheritance  will  Test  in  ue  life  ten- 
ant, but  when  he  intends  to  yest  his  estate 
in  certain  persons,  though  the^  may  be  the 
eame  aa  the  heirs  at  law,  the  life  estate  will 
not  be  enlarged,  and  a  power  of  appointment, 
general  or  special,  will  not  change  the  rule. 
Dod^tm  T.  Ball,  100  D.  686. 

A  testator  niade  this  wills  **  If  any  aoci- 
dent  should  happen  to  me  that  I  die  from 
home,  my  wife,  J.  A.  L.,  ahall  haye  eyery- 
thing  I  poaseae,"  etc.  He  died  at  home. 
HM,  th*t  the  wife  waa  entitled  to  take 
nnder  it.    Like/IM  v.  lAhJMi,  66  R.  908. 

71.  BfE^set  to  bo  given  to  all  wordsin 
will,  if  posfliblo.  —  Every  sentuioe  and 
word  in  a  will  must  be  oonsidered  in  forming 
»  iudicial  opinion  on  it.  TmtbeUY,  TurbtU, 
SD.  869. 

In  oonstniin{(  wills,  the  intention  must 
goyem.  The  intention  must  be  collected 
from  allparta  of  the  will  taken  together,  and 
not  from  partioular  parts  or  expressions. 
Mftnr.  Myen,  16  D.  64a 

Words  capable  of  » two*fold  construction 
need  in  one  part  of  a  will  ahonld  reoeive  that 
construction  which  ia  moat  comristent  with 
the  testator's  intention  aacertained  from  oth- 
er proyiaicns  in  the  will,  (kfvtnhovm  y. 
ShOer,  SI  D.  78. 

A  person  cannot  daim  an  interest  under  n 
deed  or  will,  without  giymg  effect  to  all  its 
proyisions  as  far  as  possifala.  €hr€  y.  8U' 
«eM,  26  D.  141. 

Mistakes  in  a  will  aie  neyer  to  be  intend- 
ed, if  a  reasonable  construction  can  be  found 
out;  and  reference  to  other  parts  of  the  will 
may  be  had  in  order  to  supply  an  omission  or 
explain  a  mistaken  Xaiherlif  y.  Eatharly,  IS 
D.  499. 

78.  Besortiiig  to  eztrixisio  foots.  — 
1.  OtnercU  rules,  —  When,  from  the  terms 
of  a  will,  the  intention  of  the  testator  can- 
aot  be  ascertained,  reooone  must  be  had  to 
all  eiroumstances  which  may  aid  in  the  die- 
eoyery  of  his  intention.  Ehrenberfj/'s  Sme^ 
ccasien,  99  D.  729. 

To  remove  a  latent  ambiguity,  acts  and 
deelarationa  of  a  testator  in  reapect  to  the 
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thing  giyea  are  admiaaible;  alao,  the  relative 
amount  of  advanoements,  and  the  differences 
in  value  of  portions  of  land  devised  to  chil- 
dren, are  proper  subjects  for  consideration. 
Brow^/lMY.  Brawn/Uid,  61  D.  69a 

Where  one  who  has  been  bequeathed  a 
oertain  'Mot"  of  land  by  a  will,  brings 
ejectment  to  its  recovery,  it  is  competent 
for  him  to  show  by  testimony  derived  from 
other  parta  of  the  will,  and  by  extrinsic  evi- 
dence, explaining  the  sense  in  which  the  tes- 
tator used  the  word  '*  lot,''  that  it  embraced 
a  large  parcel  of  ground,  and  was  not  in- 
tended to  refer  to  an  ordinary  town  lot. 
Warner  v.  Milienberger,  83  D.  673. 

The  testator's  knowledge  of  the  contents 
of  the  will  may  be  shown  by  circumstances. 
Montague  v.  AUafh  49  R.  384. 

When  a  will  f  uUy  describes  a  person  or 
thing,  whether  by  many  or  few  particiil*rs, 
it  cannot  be  competent  to  receive  evidence 
that  another  person  or  thing  was  meant, 
though  nothing  be  found  to  answer  the  de- 
scription in  the  wilL  Barnes  v.  Sknms.  49 
D.  436. 

Where  a  testator  made  a  specific  bequest 
of  negroes,  and  described  two  of  them  aa 
"Aaron  "  and  **.  Pike^"  bnt  had  no  negroes 
of  that  name,  parol  evidence  is  inadmissible 
to  prove  that  the  testator  meant  two  slaves 
by  the  names  of  "  Lamon  "  and  "  Pite,"  and 
that  the  other  names  were  inserted  by  mis- 
take; and  the  gift  as  to  these  n^oes  must 
fail,  because  there  is  nothing  for  it  to  oper- 
ate upon.    Jh, 

No  word  or  phrase  can  be  diverted  from 
its  npproprinte  subject  by  extrinsic  evidence 
showing  thnt  testator  commonly,  or  on  that 
ptfticolar  occasion,  used  the  disputed  word 
m  n  sense  peculiar  to  himself,  or  even  in  » 
popular  sense,  as  distinguished  from  its  strict 
and  primary  import.      Tund^s  AppecU^  68 

Where  the  language  is  plain  and  unam- 
biguous, sach  iangui^  must  ^oven^  and 
therefore  extrinsic  evidenoe  ii  inadmiasihle 
to  show  that  he  meant  something  different 
from  what  hia  language  importa;  but  any 
evidenoe  ia  adminaihle  which  in  its  nature 
and  effect  simply  explaina  what  the  testator 
has  written.  IFamer  v.  Miltenberffer,  88 
D.  673. 

When  the  court  is  of  opinion  that  there  is 
no  patent  ambiguity  in  those  parts  of  a  will 
affecting  the  propertqr  in  issue  before  it,  and 
no  latent  ambiguity  is  raised  by  proof  of  ex- 
trinsio  droumstances,  the  instnictions  of  the 
testator  to  the  scrivener  who  drew  the  will 
are  inadmissible  to  show  that  the  teetator  in- 
tended to  dispose  of  his  property  in  a  man- 
ner different  from  the  direction  it  would 
take  when  the  ordinary  rules  of  construction 
are  applied  to  th«  words  of  the  wilL  HUl  v. 
FeltoTi^  16  R.  643. 

2.  UkutraUone.  —  A  testator  bequeathed 
the  residue  of  hie  estate   ''equally  to  th» 
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authorized  ajzents  of  the  Home  and  Foreign 
Missionary  Societies,  to  aid  in  propagating 
the  holy  religion  of  Jesus  Chnst."  Heidi 
that  extrinsic  evidence  of  the  facts  known 
to  the  testator  at  the  time  he  execated  the 
will,  the  names  by  which  the  missionary  so- 
cieties were  called  by  him,  and  the  religions 
society  with  which  he  worshiped,  his  in- 
terest in  any  particolar  missionary  society, 
and  the  oontributionB  which  he  made  for 
missionary  porposes,  was  admissible  to 
identify  the  societies  intended.  A  bequest 
to  a  missionary  society,  "to  aid  in  propa- 
gating the  holy  religion  of  Jesus  Christ," 
U  rJid.  Hinckley  ▼.  TluUchar,  62  R. 
719. 

A  testator  derised  land  to  'the  four  boys. '' 
HM^  that  parol  evidence  that  he  had  seven 
sons,  three  of  whom  were  adolts,  living  in 
their  own  homes,  and  the  other  fonr  were 
minors  livine  with  him,  and  his  declarations 
before,  at,  and  after  the  execution  of  the  will, 
were  competent  to  show  that  the  devise  was 
intended  for  the  minora.  Bradley  ▼•  Rees, 
i5R.42i. 

A  devise  of  the  '*  west  half  of  the  north- 
east quarter  of  section  23,''  in  T.  township. 
Held,  that  parol  evidence  was  inadmissible 
to  show  that  testator  owned  the  east  half  of 
the  southwest  quarter  of  section  23,  and  no 
other  land,  and  that  the  draughtsman  of  the 
will  had  erred  in  putting  the  one  description 
for  the  other.  FUzpainck  ▼.  FUgpcOrick,  14 
B  538. 

78.  Oonstniing  separate  provisions. 
—Interpretation  of  a  doubtful  clause  in  a  will 
will  be  sought  by  considering  it  in  connec- 
tion with  the  other  clauses,  and  by  an  exam- 
ination of  the  main  designs  of  the  testator, 
as  manifested  by  the  whole  instrument,  when 
a  literal  construction  of  the  clause  would 
oonflict  with  the  intention  of  the  testator. 
Afarton  v.  BarreU,  39  D.  575. 

The  dear  intention  of  the  testator  should 
prevail,  though  it  would  require  some  de- 
parture from  the  literal  construction  of  one 
of  the  clauses  in  the  wilL    lb. 

The  last  of  two  inconsistent  devises  or 
legacies  of  the  same  will  takes  effect  to  the 
exclusion  of  the  firsts  Fr<uer  v.  BooMf  27 
D*  422.  But  a  clear  and  absolute  eift  under 
one  clause  of  a  will  is  not  limited  by  a  sub- 
sequent clause  except  by  the  employment 
of  clear  and  explicit  terms.  BarksdaU  r, 
WhUe,2»  R.344. 

A  provision  giving  to  the  widow  the 
privilege  to  chooee  and  keep  during  her 
wiilowhood  "all  such  personal  property  as 
she  may  think  proper,'  and  directms  that 
**all  such  property  as  may  then  be  left  shall 
-^  sold  by  his  executors,  entitles  the  widow 
V^  such  property  without  security  for  such 
articles  as  may  be  consumed  or  disposed  of 
during  her  life  or  widowhood;  but  under 
such  a  bequest  the  widow  is  not  entitled  to 
take  money  in  testator  s  possession  at  his 


death,  nor  choses  in  action.  Otmum  ▼. 
Otrman,  57  D.  451. 

Where  a  will  shows  upon  its  face  what 
property  the  testator  owned;  that  he  in- 
tended to  dispose  of  it  all,  and  supposed 
that  he  had  done  so;  that  he  had  dispoeed  of 
it  all  except  one-half  of  his  land;  and  that 
there  was  left  in  the  will  an  incomplete 
clause,  omitting  to  state  the  subject  of  any 
gift,  but  which  was  plainly  intended  to  be 
the  other  moiety  of  the  land — a  court  of 
e<|uity  will  supply  the  omission.  The  omis- 
sion is  apparent  upon  the  Smoe  of  the  paper, 
and  extaiDsic  evidence  is  unnecessary  to 
supply  it  Eaiherly  v,  EcUherly,  78  D. 
499. 

A  dause  is  imperative,  and  entitles  the 
beneficiary  to  whatever  sum  is  necessary  to 
his  support  during  his  life,  when  it  provides 
that  the  executor  shall  provide  for  the  wants 
of  the  beneficiary  as  a  matter  of  humanity 
rather  than  lejgal  obligation,  and  also  pro- 
vides that  the  interest  on  a  certain  sum  snail 
be  set  apart  for  his  support,  directs  its 
application  to  that  purpose,  and  disposes  of 
any  soiplns  remaining  unexpended  at  his 
death.     Chambers  v.  Davis,  93  D.  605. 

Where,  after  sundry  devises  in  fee,  and 
bequests  to  his  children  exhaustiug  the 
estate,  the  testator  added,  '*if  any  one  or 
more  happens  to  die  without  heirs,  then  his 
or  their  parts  or  shares  shall  be  equally 
divided  among  the  rest  of  the  cfaildren," — 
held,  1  •  That  the  devise  over  applied  to  real  as 
well  as  personal  property,  and  was  not  woa- 
fined  to  the  bequests  of  the  personal  estate, 
immediately  preceding  this  dause;  2.  That 
the  devise  over  was  eood  as  an  execntoiy 
devise,  and  carried  a  fee,  this  limitation  over 
necessarily  referring  to  the  estate  before 
devised.    Jackwti  y.  Stoats,  6  D.  376. 

A  will  gave  a  certain  trustee  certain  sped- 
fied  property  for  the  benefit  of  testator's 
three  sons  durins  their  natural  lives,  remain- 
der to  their  children  if  they  should  have 
any,  otherwise  for  each  other.  The  samt 
will  gave  to  the  same  trustee  other  specified 

Sroperty  for  the  use  of  testator's  thret 
aughters,  with  a  like  remainder.  Anothei 
clause  of  the  will  gives  the  residue  of  the  es- 
tate to  all  six  of  the  children  upon  the  same 
terms  and  conditions  as  above.  One  ol 
the  sons  died  without  issue.  Held,  thai 
his  share  in  the  estate  went  to  the  surviving 
brothers  and  sisters,  and  not  to  the  surviv- 
ing brothers  alone.     £Apman*M  Appeal,  72  D. 

A  testator  bequeathed  certain  property  to 
his  daughters  and  their  hdrs  forever;  in  a 
snbsequent  clause  he  "  loaned  "  the  residuum 
of  Ids  estate  to  the  same  children  for  life, 
with  remaiuder  to  thdr  children,  providing 
that  if  any  of  his  said  children  should  die 
without  an  heir  of  the  body,  "  all  the  prop- 
erty luaued  or  given  them  should  po  to  bis 
grandchildren.     Held,  that  tbia  limitation 
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•pplied  to  the  niidmiiii,  and  not  to  the  pre- 
▼lous  gifts.    BarhadaU  y.  White,  26  R.  344. 

A  will  WM  written  on  the  first  and  third 
peaes  of  a  sheet  of  paper,  and  sijgaed  at  the 
ena  of  the  third  page.  In  a  devise  to  A.,  on 
the  third  page,  numbered  ''4th,"  certain 
words  describing  the  property  devised  were 
erased,  and  the  woros,  "See  next  page," 
were  tiiere  interlined.  On  the  fourth  page 
was  an  nnsifrned  olaasoi  numbered  '*  4th,'' 
making  a  bequest  to  A*,  and  additional  be- 
qoeets  to  others.  The  draughtsman  testified 
that  the  erasure  and  interlineation  and  the 
writing  on  the  fourth  page  were  made  by  him 
by  testotor's  direction,  prior  to  the  signing, 
and  he  identified  the  otauae  on  the  fouru 
page  as  the  subject  of  reference  on  the  third 
page.  HM,  that  the  clause  on  the  fourth 
page  was  part  of  the  will.  Baker' •  Appeal, 
52  R.  478. 

74.  Effaot  of  repugnancy.  —If  two 
parte  of  a  will  are  wholly  irreconcilable,  the 
subsequent  part  is  to  be  taken  as  Evidence  of 
a  subsequent  intention.  CovenJiOven  v.  Slii/^ 
ler,  21  D.  73;  Oerman  v.  Oermtut^  67  D.  451. 
^  If  the  terms  of  a  devise  empower  the  de- 
visee to  dispose  of  the  propertv,  a  limitation 
over  is  void  for  repugnancy.  Bona  v.  Meier, 
29  a.  49a 

Wherea  testator  devised  "to  his  grandson, 
A  L.,  three  hundred  and  fifty  acres  of  land, 
being  the  nppei*  part  of  a  tract  of  seven  hun- 
dred acres;  and  to  his  granddaughters,  P.  L. 
and  J.  L.,  the  lower  part  of  the  same  tract* 
to  be  equally  divided  between  them,"  and 
the  tract  was  found  to  contain  in  fact  eleven 
hundred  acres,  — held,  that  the  grandson  was 
entitled  to  onlv three  hundred  and  fifty  acres, 
and  the  granddaughters  to  three  hundred  and 
seventy-tive  acres  each.  WilUame  v.  Lane, 
6  D.  661. 

A  testratriz,  after  bequeathing  legadee  to 
her  several  children,  directed  that  "the  bal- 
ance of  my  estate  be  equally  divided  among 
the  heirs  of  my  body;*^  and  closed  the  wiU 
with  the  direction  that  "  the  portion  that 
goes  to  my  sons  I  give  to  the  heirs  of  their 
bodies,  and  hereby  appoint  each  of  my  sons 
trustees,  without  bond,  of  his  respective  por- 
tion.y  Held,  that  the  two  clauses  being  in 
condict,  the  latter  must  prevail,  and  the  ab- 
solute estate  devised  by  the  former  was  an- 
nulled by  the  latter,  and  converted  into  a 
trust  estate  for  the  benefit  of  tiie  grand- 
children.    Pierce  v.  Bidley,  25  B.  769. 

A  will  gave  to  the  testator's  wife  the  re- 
siduum "for  her  benefit  and  support,  to  use 
and  dispose  of  as  she  may  think  proper," 
and  then  provided  that  if  any  of  the  estate 
•bonld  be  left  in  her  possession  at  her  death 
It  should  be  equally  divided  between  the 
brothers  and  sisters  of  the  testator,  ffeld, 
that  the  wife  took  an  absolute  estate,  and 
that  the  remainder  over  was  void  for  repug- 
nancy. SUneeU  v.  Haeiitujs,  59  K.  74S. 
76.  Technical  words.  —The  interpreta- 


tion of  a  teobnioal  term  is  established  by  ref- 
erence to  the  science  or  art  to  which  it  is 
peculiar.     Ward  v.  SUao,  27  D.  238. 

Technical  signification  of  words  must  yield 
to  testator's  mtent,  as  manifest  from  the 
whole  will     ScoU  v.  NeUon,  29  D.  266. 

Where  technical  words  are  used  in  a  will, 
the  testator  is  presumed  to  employ  them  in 
their  established  legal  sense,  unless  a  con- 
trary intention  is  clearly  indicate<l  by  the 
context.  Sims  v.  Conger,  77  D.  671;  Keam 
V.  lIopA^r,  29  n.  336. 

76.  nterpretation  and  effect  of  co- 
dicUn.*  —  A  will  and  codicil  are  to  be  taken 
and  construed  together  as  parts  of  one  and 
the  same  instrument.  Wetiooll  v.  Cad^,  9  D. 
306;  Btall  v.  CuwwigKoMi,  39  D.  469;  Hot- 
vey  V.  Chouteau,  55  D.  12a 

A  codicU,  duly  executed,  if  attached  to  a 
paper  which  was  never  signed,  attested,  and 
published  as  a  will,  will  have  the  efifect  of 
giving  force  and  operation  to  the  wh*de  as 
one  will.     Beall  v.  Cunningham,  39  D.  469. 

77.  Wlien  will  speaks  from  time  of 
testator's  death.  —  Wills  are  ambulatory 
and  have  no  operation  until  the  death  of  the 
testator.  Marsh  v.  Marsh,  64  D.  59S; 
Grimes  v.  Norris,  65  D.  545;  Lariemxy,  Kel- 
ler, 68  D.  696.  And  therefore,  if  a  will  ii 
written  and  executed  before  the  passa^  of  a 
law,  but  the  testator  does  not  die  till  after 
the  enactment  of  the  law,  the  will  is  created 
after  the  passage  of  the  law.  and  must  be 
governed  by  it.    Frieis  v.  Tayhr,  70  0.  IM^ 

The  English  rule  is  that  as  to  lands  the 
will  speaks  at  its  date,  but  as  to  personalty, 
at  the  death  of  the  testator.  Raines  v. 
Barker,  67  D.  762. 

A  wiU  of  personal  estate  is  presumed  to 
speak  as  of  the  date  of  the  death  of  the  tes- 
tator. ColUn  V.  ColUn,  45  D.  420;  Elcock*s 
WUl,  17  D.  703. 

A  will,  as  to  slaves,  must  be  understood 
as  speaking  at  testator's  death,  and  those 
acquired  siter  the  publication  of  it  pass 
thereby.     Curling  v.  Curling,  33  D.  475. 

Words  of  survivorship  in  a  will  refer  to 
the  date  of  the  testator's  death,  wherever  a 
gift  takes  effect  in  possession  immediately 
upon  the  death,  unless  some  other  time  la 
indicated  by  the  wiU.  Predey  v.  Ikms,  62 
D.  396. 

The  Virginia  statute  of  1849,  makin.r  a. 
will  speak  from  death  of  teMtator,  duc«  itot 
apply  to  a  will  previously  made^  so  as  to 
determine  its  validity  or  effect,  though  the 
testator  died  after  that  statute  was  enacted, 
such  wills  being  expressly  exempted  from 
its  operation.     Raines  v.  Barker,  67  D.  762. 

A  wife  devised  all  her  property  to  her 
husband  for  life,  and  provided  that  if  he 
survived  her,  the  same  should  go  at  his 
death  to  her  step-daughter.  The  husband 
died  before  the  wife.     Held,  that  the  wife 

*  Codicil,  what  is,  con«inicUou  and  effect  of. 
»ee  note.  56  D.  lJi>-129.  ' 
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78.  Wliat  astota  or  interest  wiU 
paM.— !.  /iioreMnit*— A  trust  Mtate  will 
pau  ander  a  genaral  claase  in  a  will  relating 
to  the  realty,  imleea  Uie  intantioii  nd  the  tea- 
tator  appear  from  the  will  to  be  otherwiae. 
Jaekmm  t.  Ddcmeg^  7  D.  403. 

A  testator  oannot  bv  will  create  an  estate 
which*  by  the  rules  of  the  oommon  law,  he 
tould  not  in  his  life-time  create  by  deed. 
MuUany  v.  MuOanf,  31  D.  238. 

Title  passes  by  desoent,  and  not  by  pnr- 
ahase^  ike  former  being  the  worthier  title, 
where  the  same  quentitT  and  quality  of 
estate  is  devised  that  the  devisee  would  have 
acquired  by  deaoent.  OUpin  v.  HcUing^ 
worth,  66  D.  737. 

Where  testatcMr  nsea  general  words  eon- 
veying  his  whole  estate^  all  that  he  has  at 
his  deoeaae  will  pass  thereby.     Wytmn  v. 
Iftfnne,  57  D.  139. 

Prima  fadt  a  ffift  of  the  product  of  a 
fund  is  the  gift  of  that  product  in  perpetuity, 
and  oonaequently  a  flirt  of  the  rand  itaeU. 
Bober^s  Appeal,  98  D.  312. 

A  testatrix  appointed  her  eldest  son  ex- 
ecntor,  and  gave  him  all  her  property,  he  to 
pay  her  debts  and  the  school  and  college 
expenses  of  her  younger  son,  making  no 
other  provision  for  the  younger  son.  Her 
personal  property  amounted  to  $20,  and  her 
real  esUte  to  $1,500.  Held,  that  the  legacy 
was  a  charge  on  the  real  estate.  Thayer  v. 
nmegan,  45  R.  285. 

2.  Fee  mmpU, — One  who  devises  a  fee- 
eimple  estate  parts  with  all  the  interest  he 
iiad,  and  will  not  be  permitted  to  say  that 
each  estate  shall  not  be  subject  to  all  the 
restraints  imposed  upon  it  by  law.  MuUany 
▼.  MuUany,  31  D.  233. 

The  absolute  interest  in  a  house  is  deviled 
to  a  daughter  by  a  will  ^▼ing  end  granting 
**to  my  beloved  son,  J.  S".,  aU  my  property, 
after  the  decease  of  mv  beloved  wife^  or 
marriage,  he  paying  the  leoacies  herein  men- 
tioned; also  to  my  daughter,  P.  N.,  two 
hundred  dollars,  to  be  paid  as  above  men- 
tioned, the  horse  I  now  own"  (describins  it), 
'^and  to  live  and  remain*  so  long  as  she  is 
unmarried,  in  my  house,  and  to  have  and 
enjoy  the  same  privileges  aa  she  now  does, 
and  also  one  good  cow,"  and  testator's 
language  is  not  matter  of  advioe  to  the  son. 
Maeck  V.  Nasan,  52  D.  41. 

The  rules  of  the  oommon  law  with  respect 
to  the  quantity  of  interest  conveyed  by  a 
will  do  not  apply  in  Texas,  where  the  statute 
provides  that  where  an  estate  in  lands  is 
oieated  by  will  it  will  be  deemed  to  be  an 
estate  in  fee  simple  if  a  less  estate  be  not 
limited  by  express  words.  BeU  County  r, 
Alexander,  73  D.  268. 


•  What  words  psM  an  estate  in  realtj,  see  note. 


In  a  will  by  employing  the  worda,  "  I  wisi 
the  oounty  in  which  I  me  and  am  buried  tt 
have  and  enjoy,  for  the  bent'fit  of  public 
schools,  two-tbuda  of  the  land  in  the  county 
I  am  buried  in,''  taken  in  connection  with 
the  words  *'mj  land, "  and  *'the  land  I 
own,"  usod  in  other  parts  of  the  will,  show 
an  intention  on  the  part  of  the  testator  to  de- 
vise an  estate  in  lands,  and  there  being  no 
words  limiting  its  onantity,  will  be  held  to 
convey  an  estate  in  tee  simple.    lb. 

At  oommon  law,  an  estate  in  lands  created 
by  will,  will  be  enlarged  to  and  held  to  be  an 
eatate  in  fee  simple^  where  the  land  is  chai^ged 
with  a  trust  which  cannot  be  performed,  or 
where  the  will  direota  an  act  to  be  done 
which  oannot  be  accomplished,  unless  a 
greater  eatate  than  one  for  life  be  taken.  /6. 

3.  ItUereee  vested  in  widow  — A  devise 
which  contains  a  specific  direction  that  all  of 
testator's  property  *  shall  remain  upon  his 
l^ntatioui  consistiiig  of  two  separate  tracts 
of  land,  in  charge  of  his  wife,  until  his  young- 
est son  shall  attain  full  agCi  and  then  pro- 
ceeds to  beo  ueath  one  tract  to  that  son  and 
another,  ana  one-third  of  the  remaining  tract 
to  his  wife,  for  her  life,  vests  in  the  wife,  by 
implication,  a  chattel  interest  in  the  whole 
of  both  tracts,  during  the  son's  minority. 
BradsJiaw  v.  3Uie,  32  D.  686. 

Chosee  in  action  do  not  pass  to  the  wife  bv 
a  bequest  of  "  all  my  propetty  to  my  wife," 
and  after  her  death  '•  to  be  sold,"  eto.  Ftp- 
pin  V.  EUieoH,  55  D.  403. 

Where  a  testator  bequeaths  nefptoeie  to  his 
wife,  to  be  disposed  of  by  her,  with  their  in- 
erease,  to  the  whole^  or  any  one  or  more,  of 
his  diiildren,  as  she  may  think  proper,  at  her 
decease,  the  wife  takes  an  estate  for  life, 
with  power  to  dispose  of  the  property  to  one 
or  more  of  the  ohildren  aa  she  enooses;  and 
her  power  is  coupled  with  an  interest  aa  wdl 
as  a  trust.     Ontae  v.  McKee,  73  D.  186. 

A  testator  by  will  devised  to  his  wife  oer- 
tain  real  and  personal  property  during  her 
widowhood,  and  directed  his  executors  to 
sell  it  thereafter,  the  proceeds  to  be  divided 
among  all  his  ohildren  or  their  heirs  or  as- 
signs in  equal  shares;  also,  that  the  balance 
or  residue  of  his  real  and  personal  estate 
whioh  had  not  been  devised  for  life  to  hi" 
wife,  should  be  sold,  the  proceeds  to  be  di- 
vided equally  among  his  children,  excepting 
one  daughter,  who  was  to  have  only  the  in- 
terest of  one  share  during  life.  Held,  that 
she  took  under  the  will  an  absolute  and  not 
a  life  estate  in  one  share,  which  her  adminis- 
trator»  after  her  death,  was  entitled  to  re- 
cover.   SUknUief'e  Appeal^  84  D.  494. 

A  testator  gave  his  widow  certain  per^ 
sonal  estate,  and  provided  that  if  amy  rs- 
mained  at  her  deeeaee,  it  should  be  equally 
divided  among  his  children.  Held,  that  an 
absolute  power  of  disposal  was  given  to  the 
widow,  and  that  the  gift  over  was  inconsist- 
ent with  this  power,   and  therefore  void. 
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McKenzk^s    Appeal,   19  R.  025.    Comp«ra 
Hemierwn  t.  hladium^  44  R.  780. 

A  will  provided,  "To  my  wife  the  provi- 
non  nukde  for  her  bj  the  statatee  of  thie 
state  I  deem  raffident;"  and  after  giving 
•nndry  legacies,  oondnded  by  giving  to  the 
testator's  son,  *'  all  the  residne  of  my  estate 
After  paying  the  above  beqnests,  legacies,  and 
my  debts,  and  the  ezpenaee  of  settling  my 
OTtate."  HM,  that  the  wife  took  such  a 
diare  as  if  the  testator  had  died  intestate. 
KtUy  V.  ReynoUB,  83  R.  418. 

A  will  oontained  the  followtng  ehmses 
**  To  my  beloved  wife  P.  (so  long  as  she  re- 
mains my  widow)  I  ^ve  all  the  income  of 
the  home  farm  on  which  I  now  live,  contain- 
ing two  hwMlred  acres,  more  or  less,  with  all 
the  tenements  and  appnrtenances  belonging 
thereto^  together  with  all  the  products  aris- 
inff  therefrom;  also,  the  mansion  house  in 
which  I  live,  together  with  all  belonging  to 
it,  and  aU  that  is  in  it,  or  about  it,  I  give  to 
my  beloved  wife  P.,  the  same  to  be  hers  and 
to  belong  to  her  forever."  Held,,  that  the 
widow  tMk  an  estate  in  the  realty  for  life 
and  widowhood,  and  an  absolute  estate  in 
the  personal  property.  Cooper  v.  Pogue,  37 
R.681. 

Bk  by  will  gave  his  wife  the  use  and  in- 
come m  his  homestead  for  life;  also  "  every 
article  of  household  fiumiture  in  or  on  said 
premises,  indnding  piano,  books,  minerals, 
shells,  and  enriosities,  and  every  article  of 
personal  property  in  and  about  said  home- 
stead, or  wherever  found,  belonging  to  my 
estate;"  also  **  the  dividends  and  income  on 
all  my  railroad  shares  I  may  own  at  the  time 
of  my  decease,  and  also  the  interest  and  in- 
come on  all  my  government  and  other  bonds 
whieh  I  may  possess  at  the  time  of  my  de- 
cease," with  residuum  to  others.  Hetd, 
that  the  shares  and  bonds,  and  money  and 
notes  did  not  pass  to  the  wife.  Benton  v. 
BoiUot^  66  R  612. 

4.  /Zlnafmitons.  —  A  testatrix  devised  real 
estate  to  her  daughter  and  sole  heir,  S., 
for  life;  but  "if  the  said  S.  shall  have  a 
child  to  crv,"  then  to  said  child;  and  if  said 
child  shmkld  die,  then  over.  8.  and  her  hus- 
band conveyed  the  estate  with  warranty  to 
P.,  and  four  months  after  S.  had  n  child,  W. , 
born  alive.  W.  recovered  judgment  in  an 
notion  of  ejectment  against  the  grantee  of  P. 
In  an  action  by  the  grantee  of  P.  aoainst  P., 
on  the  oovenant  of  warranty.  —  hM^  1.  That 
the  life  estate  of  S.  under  the  will  was  not 
meiged  b^  the  descent  of  the  fee;  2.  That 
the  remamder  in  foe  was  vested  in  W.,  he 
being  en  ventrt  oa  mere  at  the  time  of  tiie 
convevanoe  from  S.;  3.  That  W.  was  not 
barred  by  the  warranty  of  his  parents.  Orio- 
/Uldw.Storr,  11  R.480. 

A  testator  gave  all  the  rents  and  profits  of 
Us  whole  estate  to  his  widow  during  life, 
cr  while  she  should  be  his  widow,  and  di- 
rected that  no  portion  of  his  estate  should 
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be  sold  but  in  accordance  with  his  will. 
The  proceeds  of  snoh  parts  of  his  estate  as 
shonld  be  sold  were  to  be  paid  to  the  de- 
visees named  in  the  will,  among  whom  were 
included  all  his  heirs  at  law,  according  to 
their  respective  shares,  by  the  executors. 
The  will  further  provided,  that  certain  of 
the  real  estate  should  remain  unsold  until 
F.,  one  of  the  devisees,  should  be  twenty- 
five  years  of  age,  or  "until  twenty-one 
years  from  the  date  hereof,  in  case  of  his 
death,"  and  also  required  that  each  devisee 
shonld  contract  in  writing  that  he  would  not 
«*  either  dispose  of,  alienate,  mortgage,  bar- 
ter, pledge,  or  transfer  any  of  the  real  estate, 
or  any  of  tiie  proceeds  thereof,"  before  any 
of  the  proceeds  of  the  sales  directed  by  the 
will  should  be  paid  to  him.  There  was  no 
express  authorization  to  the  executors  to 
sell  the  real  estate,  and  no  limitation  over. 
Held,  1.  That  the  testator  intended  to  and 
did  give  to  the  execators  a  power  to  sell  his 
real  estate,  but  this  was  a  naked  power, 
without  estate  or  interest;  2.  That  the  widow 
took  an  estate  during  life  or  widowhood;  3. 
The  devisees  a  remainder  in  fee  which  vested 
in  proBoenH;  4.  That  the  restrictions  against 
sale  were  invalid,  (1)  as  the  whole  estate 
was  centered  in  the  devisees,  and  no  party 
but  tiiemselves  could  enforce  the  obligation; 
and  (2)  as  beio^  in  contravention  of  the  nilo 
againstperpetuitiee.  MandlebaumY.McDot^ 
eS,  iSR.  61. 

A  testator  owned  two  parcels  of  land  near 
Gropwell;  one  containing  seventy-two  and 
sixty -two  hundredths  acres,  which  had  been 
conveyed  to  him  by  the  heirs  of  his  de- 
ceased wife,  the  other  containing  fourteen 
and  seventy-three  hundredths  acres,  which 
had  been  conveyed  to  him  by  Abel  Lippeu- 
oott.  The  two  parcels  adjoined  each  other, 
had  long  been  rented  and  cultivated  to- 
ffether,  and  his  son  Thomas  resided  on  the 
first,  but  used  and  cultivated  both.  The 
testator  devised  to  his  son  Thomas,  "all 
that  my  farm  and  plantation  near  Cropwell 
conveyed  to  me  by  the  heirs  of  my  deceased 
wife,  and  where  my  son  Thomas  now  re- 
ddes,  containing  about  eighty-five  acres, 
more  or  less."  The  court  aomitted  the  tes- 
timony of  the  draughtsman  of  the  will,  that 
the  written  instructions  for  the  will  con- 
tained only  the  words,  "my  Cropwell  farm, 
containing  eighty-five  acres,"  and  that  the 
words,  "conveyed  to  me  by  the  heirs  of 
my  deceased  wife,"  were  inserted  by  the 
draughtsman  himself  in  the  will,  to  distin- 
guish the  premises  from  the  testator's  other 
property.  Held,  error,  and  that  only  the 
paroel  conveyed  to  the  testator  by  the  heirs 
of  his  deceased  wife  passed  under  that  de- 
vise.   Oriicom  v.  Evens,  29  R.  261. 

A  testator  provided  as  follows:  "  I  here- 
by give,  devise,  and  bequeath  to  my  son  S. . 
and  to  his  heirs  and  assigns  forever,  upon 
his  attaining  the  age  of  twenty-one  years. 
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til  my  Shot  Tower  property,  oonaisting  of 
Shot  Tower,  buildingB,  and  loti  of  groand 
connected  therewith  •  •  *  with  all  the 
appurtenances,  machinery,  fixtnree,  and  per- 
sonal property  therein  and  thereto  belong- 
ing." At  the  testator's  death  there  was  in 
the  shot  tower  a  large  qoantityof  manufac- 
tnred  shot  and  of  nnmanafactured  materiaL 
It  waa  apparent  from  the  will  that  the  tes- 
tator intended  that  his  son  should  carry  on 
the  bosiness  on  coming  of  aga  Held^  that 
the  son  was  entitled  to  the  nnmanufactared 
shot  but  not  to  the  mannfactnred  shot. 
8pcark»  Appeal,  33  R.  740. 

A  testator  bequeathed  a  fond  as  follows: 
in  e^ual  shares,  one  to  hia  married  daughtor, 
Melmda;  one  to  Amanda,  Anna,  and  Clara, 
his  minor  daughters;  and  one  to  eaeh  of  two 
other  marriea  daughters  for  life.  Ifdd, 
that  the  three  minor  danehters  took  each 
one  equal  share  with  the  others,  ffolman  ▼. 
Prke,  37  B.  614. 

A  tostotor  gave  his  entire  estate  in  trust 
for  his  daughter.  The  trustees  were  direct- 
ed to  apply  the  whole  income,  if  necessary, 
to  her  support  and  maintenance,  and  when 
she  became  eighteen,  or  was  married,  they 
could  deliver  to  her  the  whole  estate  or  not, 
in  their  discretion.  In  case  she  died  before 
eighteen,  the  estete  was  otherwise  disposed 
oi  She  nerer  married,  and  died  at  twen^- 
three,  the  trustees  still  holding  tiie  fund. 
ffdd,  that  she  took  a  vc^sted  estete  at  eight- 
een, at  least,  and  that  it  passed  to  her 
devisees.  WeaiMerkead  v.  Stoddard,  56  £. 
673. 

A  testetor  devised  real  estate  to  his  exec- 
utors in  trust  for  his  children,  tiie  trustees 
to  have  the  management  and  control  until 
the  children  should  marry;  **  and  when  any 
of  my  said  children  shaU  many,  with  the 
consent  of  said  executors,  any  worthy  per- 
son, then  the  part  or  portion  of.  property 
herein  devised,  or  the  proceeds  thereof,     * 

*  *  shall  be  and  become  the  property 
of  said  child  so  marrying,  and  my  said  exec- 
utors shall  make  the  necessary  conveyance 
thereof,  so  as  to  vest  the  absolute  title  in 
said  legateeu"  Held,  that  the  marrying  of 
a  child  with  the  consent  of  the  executors 
was  not  a  condition  precedent  to  the  vesting 
in  him  or  her  of  an  interest  in  the  estate, 
but  only  a  condition  for  the  termination  of 
the  trust  as  to  the  one  so  marrying;' and  that 
the  children  took  an  immediate  vested  inter- 
est.    Toner  v.  CoUma,  56  K.  346. 

A  testetor  devised  and  bequeathed  all  his 
property  to  his  wife  for  life,  and  provided 
that  at  her  death  any  and  all  of  the  property 
and  estete  so  granted,  **  or  any  part  of  the 
same  then  left  by  her,"  should  oe  divided 
among  his  children.  He  also  made  it  "a 
condition  that  my  said  wife  shall,  out  and 
from  said  property  left  her,  provide  for  the 
maintenance  and  education  of  my  children." 
Power  to  sell  and  convert  the  property  was 


Repovts*  see  T*li 


S'ven  to  the  executors,  ffeld^  1.  That  a 
e  estate  in  the  realty  vested  in  the  wife 
and  a  remainder  in  fee  in  the  children,  and 
so  as  to  the  ]^rsonalty;  2.  An  implied 
power  of  diBDosition  was  given  to  the  widow 
of  so  much  of  the  capital  fund  as  might  be 
reasonably  necessary  for  her  own  suppoit 
and  the  maintenance  and  education  of  the 
children  after  6rst  applying  the  income  there- 
to; 3.  That  the  provision  for  the  widow  was 
in  consideration  that  she  should  so  provide 
for  the  childrcD,  and  the  income  was  the 
TOrimary  fund  for  her  and  their  support 
The  donee  for  life  of  personal  property  xi 
entitled  to  the  possession  thereof  without 
executing  secunl^  for  ite  safe-keeping, 
except  in  coses  of  real  danger.  It  is  not 
usual  or  proper  in  practice  to  exact  any- 
thing more  m  the  first  instance  than  the 
fiUng  of  an  inventory  in  the  proper  court 
EiuUe  o/OerOe,  57  R.  48. 

A  testator  devised  lands  in  fee  to  a  trustee 
in  trust  for  his  daughter,  with  a  provision  that 
neither  she  nor  her  husband  should  everdis 
pose  of  them.  Held,  that  the  restraint  was  in- 
effectual at  any  time  while  she  was  single,  but 
became  operative  upon  and  during  any  mar- 
riage contracted  by  her  before  disposing  of 
them.     Eobimon  v.  Randolpfi,  58  E.  692 

79.  Inteipretatioa  of  the  word 
"children."*— L  CJen^ratty.—** Children" 
is  a  technical  word,  and  is  always  construed 
a  word  of  purchase,  unless  controlled  hj 
other  words  showing  it  intended  as  a  word 
of  limitation.  Kap  v.  Cofmor,  49  D.  690; 
Out  v.  EtUU,  63  B.  548;  Cowrmy  v.  DwrU, 
84  D.  519. 

Ii  is  lawful  to  ccQstme  "  children "  as  a 
word  of  limitation  when  the  will  necessi- 
tates such  a  construction.  CburwyT.  Da- 
vis,  84  D.  5ia 

A  bequest  to  one  for  life,  and  *'  to  her 
children  forever,"  gives  an  absolute  estate  ta 
personalty.    SJiearman  v.  Angel,  23  O.  166. 

A  bequest  to  one's  children  generally  will 
be  oonrtrued  to  embraoe  all  who  are  his 
children  at  the  date  of  Ids  decease,  althon^ 
the  money  is  directed  to  be  paid  "to  each  eC 
them  for  the  use  Of  their  respective  ohildrsn, 
and  by  each  of  them  so  applied,"  althou^ 
some  of  them  have  no  chiidren.  Cha»e  v. 
Loeherynan,  35  D.  277. 

A  limitation  to  "my  children"  gives  all 
children  of  testator  immediate  intereste  that 
are  transmissible  to  executors.  ITeei*  v. 
Weeks,  47  D.  358. 

A  devise  to  a  woman  *'and  her  children," 
she  bein^  unmarried  and  having  no  children 
at  the  time,  where  she  afterwards  marriea 
and  has  children,  confers  upon  her,  in  Ken- 
tucky, an  estate  for  life,  with  remainder  to 
her  children;  though  it  would  confer  am 
estate-tail  in  Bngland.  Carrw.  &m,  63 D. 
548. 

*  Chlldien.  devises  and  bequests  to,  as  a  rlss^, 
see  note.  46  D.  666-667. 
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A  deriM  to  ««ch]ldx«n"  of  tiio  tertator*! 
■on  oomprehendfl  only  the  ohildren  living  at 
the  testator's  death.  Shatts  ▼.  Poe,  28  B. 
485. 

Testator  beqneathed  his  property  to  his 
wife  for  life,  and  then  as  follows:  "Upon 
the  decease  of  my  said  wife,  I  give  all  my 
said  estate  to  such  of  my  children  as  may  be 
Uving  at  ihe  time  of  her  decease,  and  to  the 
issue  of  those  who  may  have  deceased." 
One  of  the  testator's  ohildren  died  in  his 
life-time,  leaving  a  child,  who  died  after  the 
death  of  the  testator,  and  before  that  of  his 
widow.  Held,  that  such  child  had  a  vested 
interost  under  the  will,  to  which  his  admin- 
istrator was  entitled  after  the  death  of  the 
widow.     Aiutm  v.  Bristol,  16  K  23. 

9L  Wluaiinelttdet*'grandchUdrm.'*--*'Cini' 
dren,"  when  used  in  a  will,  does  not  ordi- 
narily include  grandchildren;  but  grand- 
eh<ldren  and  ^eat-grandchildren  may  take 
under  l^is  won),  if  necessary  to  accomplish 
the  testator's  intentions.  ScoU  v.  Nelson,  29 
D.  266;  DkkinMOn  v.  Lee,  23  D.  684;  Mowatt 
V.  Caroi0,  32  D.  641;  PhUUpB  v.  BeaU,  33  D. 
518;  and  see  Jackson  v.  Staats,  6  D.  376. 

Grandchildren  wiU  be  deemed  compre- 
hended in  the  term  ohildren:  1.  Where  it 
is  necessary  to  give  the  wiU  any  meaning; 
2.  W^hen  other  words  in  the  will  show  that 
the  testator  did  not  use  the  word  ohildren  in 
its  ordinary  or  limited  sense.  SeoU  v.  Nel" 
ton,  29  D.  266. 

Under  a  devise  to  "children,"  grand- 
children may  take  if  there  are  no  children, 
Ewing  v.  Handle^,  14  D.  140.  But  not 
where  there  are  ohildren.  Presley  v.  Dams, 
62  D.  396. 

A  direction  in  a  will  to  distribute  among 
the  testator's  ohildren  and  grandchildren 
does  not  include  great-grand  children.  Oum- 
mhigs  V.  Plummer,  48  K.  167. 

A  testator  bequeathed  two  thousand 
pounds  "to  the  children  and  grandchildren 
of  his  brother,  L  P.,  deceased,  excepting  M. 
F.  (a  grandchild  of  L  P.)  and  her  children, 
•he  and  they  not  needing  it,  to  be  equally 
divided  among  those  of  them  who  may  oe 
then  living  (at  the  death  of  the  testator's 
widow),  saving  that  his  cousin,  8.  R.,  should 
have  two  shares  thereof."  If  eld,  that  the 
great  grandchildren  of  I.  P.  took  equally 
with  the  children  and  grandchildren;  and 
that  all  who  were  alive  at  the  death  of  the 
testator's  widow,  whether  bom  before  or 
after  the  testator's  death,  were  entitled  to 
take.     Pemberton  v.  Parke,  6  D.  432. 

B.,  by  his  Ust  will,  gave  his  property  to 
his  wife '  for  life,  aud,  at  her  death,  to  be 
equally  divided  between  lus  children.  He 
then  stated  that  certain  of  his  children  had 
received  specified  advances,  and  that  his  son 
"Turner,  in  his  life- time,"  had  received  one 
thousand  four  hundred  dollars,  and  directed 
that  these  advances  be  accounted  for  befgre 
any   distribution  be  made.     //e/J,   that  a 
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mndohildy  who  was  a  son  of  the  deceased 
Turner,  was  entitled  to  receive  a  share  as 
one  of  the  children.  8eoU  v.  Nelson,  29  D. 
266. 

3.  Pasthitmous   children,  —  A   devise   in 

general  terms  to  the  testator's  "  children," 
oes  not  comprehend  a  posthumous  child,  so 
as  to  prevent  it  from  claiming  under  the  stat- 
ute as  a  child  pretermitted  by  the  will.  Armi* 
stead  V.  Dangerfield,  5  D.  501. 

Under  a  residuary  clause  of  *'aU  my  es- 
tate, real  and  personal,  to  be  equally  dividf>d 
between  my  grandchildren,"  a  postlmmons 
grandchild,  en  ventre  sa  mere  at  the  time  of 
the  testator's  death,  takes  equally  with  the 
other  grandchildren.  Smart  v.  Xing,  33  D. 
137;  Barker  v.  Pearce,  72  D.  691.  Compare 
Biggs  ▼.  MeCaHy,  44  R.  320;  Byrnes  v.  StiU 
well  57  B.  760. 

4.  lUegithnate children,  —  The  word  "chil- 
dren*' imports  legitimate  children  in  a  devise, 
and  can  be  explained  or  enlarged  so  as  to  in- 
clude illegitimate  ohildren  only  by  clear 
expression  or  necessary  implication  on  the 
face  of  the  will  itself.  Shearman  ▼.  Angel, 
23  D.  166. 

Under  a  devise  to  "children,"  without 
any  other  designation,  illegitimate  ohildren 
cannot  take  along  with  le^tiaiate.    /6. 

Under  a  devise  by  an  illegitimate  son  to 
his  "mother,"  for  life  and  to  "  her  children," 
an  illegitimate  sistiir  of  the  testator  cannot 
take  where  the  mother  has  also  legitimate 
ohildren,  although  the  testator  gives  a  be- 
quest to  hiB  sister  in  another  part  of  the  will 
describing  her  as  his  "dear  sister."    lb. 

The  illegitimate  son  of  a  woman  takes 
equally  with  her  legitimate  ohildren  under  a 
devise  from  her  father  to  her  for  life,  and  at 
her  death  the  property  to  be  equally  divided 
among  her  children.  Bennett  v.  Toler,  78  D. 
638. 

80.  Interpretation  of  the  terma 
"heirs"  or  "heirs  of  the  body."—  1.  In 
genercU. — The  legal  force  of  the  word  "heirs  " 
m  a  will,  may  he  controlled  by  the  context 
evincing  such  a  demonstrative  intention  to 
misapply  it  as  cannot  be  mistaken;  in  an 
executed  conveyance,  never.  Hileman  v. 
Bouslaugh,  53  D.  474. 

The  word  *' heirs,"  in  a  bequest  of  person- 
alty, means  those  who  are  entitled  to  take 
under  the  statute  of  distributions.  Brothers 
V.  Cartioright,  64  D.  56a 

A  liiiiitution  in  a  will  of  a  life  estate  to 
testator's  wife,  to  the  effect  that  if  she  shall 
have  an  heir  at  the  time  of  her  death,  the  es> 
tate  shall  descend  to  that  heir,  is  a  limitation 
in  favor  of  any  child  which  the  wife  may 
have,  either  by  the  then  existing  or  any  sub- 
sequent marriage,  the  word  "  heir "  in  the 
connection  in  which  used  in  this  case  evi- 
dently not  being  employed  in  its  technical 
sense.     Rainsay  v.  Joyce,  37  D.  550. 

2.  WJien  a  word  of  limitation,  —  "  Beirs  " 
is  a  technical  wurd,  and  always  construed  s 
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word  ai  limitation  and  not  of  parohase,  ao- 
cording  to  the  rule  in  SMley*9  Cast,  onlees 
eontrolled  by  other  words  dearly  thowinga 
contrary  meaning.  Kay  ▼.  Ccnnor^  49  i>. 
090;  AittulcUng  y.  Scott,  56  D.  298. 

When  terms  of  limitation  in  a  will  can  be 
fairly  interpreted  to  mean  "  heirs  *'  or  **  heirs 
of  the  body/'  an  estate  of  inheritanoe  will 
be  presumed  to  have  been  intended  by  the 
testator.    DotUon  ▼.  BaU,  100  0.  588. 

A  testator  devised:  '*  I  give  and  beaneatk 
to  the  ehildren  of  G.  W.  L.,  provided  he  has 
any,  if  not,  to  the  heirs  of  my  sister  S.,  the 
land  which  lies  between  the  road,  etc,"  and 
it  did  not  appear  from  the  will  that  the  tes- 
tator knew  of  his  sister  S.  being  alive.  Held, 
that  the  word  "  heirs  "  most  m  taken  in  its 
legal  acceptation,  and  not  as  descriptio  per* 
tonamm.    Den  v.  Bamei,  6  D.  647. 

3,Whmawordo/mircha9e.-^Th!b  word 
**  heirs  "  is  a  word  of  parohase  wherever  a 
deviie  of  an  estate  to  "  heirs  "  is  not  pre- 
ceded by  any  prior  estate  of  freehold  devised 
to  their  ancestors,  which  may  be  expanded 
into  an  estate  of  inheritanoe  by  the  estate 
left  the  « heirs."     Ward  ▼.  atow,  27  D.  238. 

The  word  *' heirs"  is  a  term  of  parchase^ 
and  not  of  limitation;  and  the  intention  pre- 
Tails  against  a  strict  oonstmction  to  the  con- 
trary, whenever  words  of  explanation  arc 
annexed  indicating  that  the  testator  or 
grantor  meant  to  use  the  term  in  a  qualified 
sense,  as  a  mere  deacripHo  permnarum,  and 
that  they  and  not  the  ancestor  were  to  be  the 
points  from  which  the  sncoession  was  to  em- 
anate.    Ware  t.  Richofrdetm,  56  D.  762. 

The  word  "heir"  or  '*heirs  "  is  nomen  eel- 
lectioum,  not  a  word  of  purchase,  and  carries 
the  land  not  only  to  the  immediate  heir,  but 
to  all  those  who  deeoend  from  that  devisee. 
Boaek  v.  Martin,  27  i),  746. 

Words  "legid  heirs"  are  not  converted 
from  words  of  limitation  to  words  of  pur- 
chase by  any  expressions  in  a  deed,  which, 
after  granting  a  life  estate^  provides  that 
"from  and  immediately  after  the  death  of 
the  said  K,  then  to,  and  for  the  use  and 
benefit  of,  the  legal  heirs  and  representatives 
of  the  said  £.,  and  to  and  for  no  other  intent 
and  purpose."  Watre  v.  Riehardatm,  56  D. 
762. 

4.  Devise  to  hare  of  Uoing  pereon.  —  A 
devise  to  M.'s  "heirs"  conveys  no  property, 
unless  M.  dies  before  the  testator,  for  '*  no 
one  can  be  an  heir  during  the  Hie  of  his 
anoestor."    Clark  v.  Moee^,  44  D.  229. 

One  may  take  as  purchaser  by  the  descrip- 
tion of  "  heir"  in  a  will,  while  his  anoestor  is 
living,  if  such  appears  to  have  been  the  in- 
tent of  the  testator.  Heard  v.  HorUm,  43 
D.  659. 

A  devise  to  "heirs"  of  a  living  person,  not 
referred  to  in  the  will  as  living,  is  void;  but 
if  the  ancestor  is  spoken  of  m  the  will  as 
living,  or  is  reco^ized  as  living,  by  a  legacy 
being  given  to  lum  or  otherwise,  the  devise 
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is  good,  and  the  children  or  other  heirs  aj^ 
psrent  of  the  ancestor  take  by  purchase.  A* 

5.  Widow  or  eurviving  hueocmd  aire  no! 
"Aara"— A  widow  is  not  the  "heir"  of  her 
husband  within  the  ordinary  meaning  of  a 
will.  Dodge*e  Appeal,  51  R.  519;  Lwd  v. 
f  oicme,  18  R.  234;  Ivine*  Appeal,  61  B.  616; 
Wilkine  ▼.  Ordway,  47  R.  215. 

6.  Meaning  of  "Adrs  <(f  the  5«fy."— The 
words  "natural  heirs"  and  "heirs  d  the 
body"  in  a  will,  are  considered  as  of  the 
same  legal  import  Smith  ▼.  Penddk  48  D. 
146. 

A  limitation  to  heirs  of  the  body,  or  issue, 
and  to  their  heirs,  constitutes  them  pur- 
chasers, as  it  shows  an  intenti<m  to  give 
them  an  estate^  not  inheritable  from  the 
first  taker,  but  an  original  estate  inheritable 
from  themselves  as  a  new  stock  of  desceiLl 
Myere  v.  Andereon,  47  D.  537. 

Certain  real  property  was  conveyod  to  a 
trustee  for  the  b^efit  of  B.,  the  trustee 
to  convey  the  same  to  such  person  as  B.  by 
her  last  will  should  appoint^  which  person 
should  take  the  same  u  fee,  and  in  ae&ult 
of  her  appointment  it  should  be  conveved  to 
the  children  of  B.  B.  by  will  gave  the  use 
of  the  property  to  H.  during  Ufe,  "the  re- 
version and  fee  thereof  to  the  heirs"  of  her 
body  at  and  after  her  decease.  Held,  that 
the  words,  "heirs  of  her  bod^,"  were  to  be 
taken  as  words  of  description  and  not  of 
limitation,  and  a  decree  sustaining  the  devise 
was  affirmed.    BuiUr  v.  Huestie,  18  R.  689. 

81.  Word  "and,"  when  read  "or."  • 
^"And"  may  be  construed  to  mean  "or," 
when  it  ii  neoesaary  to  cany  out  the  testa- 
tor's intention.  Sayward  v.  Sayward,  22  D. 
191. 

The  oonveraion  of  "or"  into  "and,''  or  of 
"and"  into  "or,"  is  allowed  for  the  benefit 
of  an  ulterior  devisee  as  well  as  for  the  ben- 
efit of  the  first  devisee  or  his  iasnc  Jaamey 
T.  Spriqg,  48  D.  557. 

"And  will  be  oonstruod  to  mean  **or^ 
where  a  testetrix  devises  property  to  her 
niece  with  a-  limitetion  over  in  case  she 
should  "die  unmarried  and  without  issue;" 
and  this  expressioA  will  be  held  to  mean 
"unmarried  or  without  issue,"  the  intention 
of  the  testetrix  being  apparent  from  the  face 
of  the  wiU.    Ih, 

"Or"  will  be  construed  to  mesn  "and" 
where  a  testetrix  devised  te  her  nieoe,  with 
the  limitetion  that  "  should  she  die  leaving 
children,  and  such  child  or  childra  die  be- 
fore the  age  of  twenty-one  years*  or  without 
bavins  married  previous  to  the  attainment 
of  SU&  age,"  in  such  a  case  the  "or"  be- 
tween the  worda  "  years"  and  "  without " 
will  be  held  to  m^an  "  and,"  te  effectuate 
the  intention  of  the  testetrix.     /&. 

A  tcHtetor  devised  "all  his  estete,  real 
and  personal,  to  his  six  children,  by  name,  t» 

^  Word  "and"  when  construed  to  meau  **or,'* 
and  vice  vtrta,  see  note,  48  D.  &»>^74. 
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be  equally  dirided  among  them,  iharo  and 
■hare  alike,  bet  if  any  one  of  Uiem  ahonld 
die  before  arriying  at  foil  age,  at  without 
lawful  inue,  that  then  his,  her,  or  their  |»art 
ebonld  devolve  upon  and  be  equally  divided 
among  the  surviving  childroi,  and  their 
beire  and  aaaigns  forever. "  All  the  children 
survived  the  testator;  four  of  them  after- 
wards died,  leavinff  issuer  and  the  fifth, 
after  arriving  at  full  age,  died  intestate^  and 
without  lawful  issue,  having  previously 
eonveyed  his  share  of  the  estate.  Held 
that  the  word  "  or"  was  to  be  construed  as 
*'  and,"  so  that  the  devise  over  did  not  take 
effect,  and  the  surviving  child  was  not  en- 
titled to  the  share  of  the  one  dying  without 
lawful  issue.    Jochton  v.  Blanthan,  5  D.  188. 

83.  Oonstruotlon  of  other  words 
and  phrases.  —  1.  **  Dying  wUhout  ts- 
sue,"  *  —  In  a  will,  the  words  **  dying  wiUi- 
out  issue,"  or  *' without  childxen,''  unless  a 
different  intent  otherwise  appears,  are  to  be 
construed,  whether  used  with  re^^tfd  to  real 
or  personal  estate,  as  referring  to  a  dying 
without  children  living  at  the  time  of  the 
devisee's  death.  Bblmea  v.  WiUitmu,  1  D. 
49. 

Dying  without  issue  in  testator's  life-time 
is  meant  where  a  testator  directs  his  estate 
to  be  equally  divided  amons  his  children, 
and  that  "if  any  should  die,  etc.,  without 
issue,  then  their  portions  are  to  be  equally 
divided  among  the  remainder  of  the  afore- 
said children,  otherwise  the  limitation  over 
is  void  for  remoteness.  Presley  v.  Davis, 
62  D.  396. 

The  will  of  E.  devised  and  bequeathed  to 
her  daughter,  Minnie,  all  her  real  and  per- 
s  nal  estate,  subject  to  the  payment  of  cer- 
tain legacies  charged  thereon.  In  case  of 
the  death  of  Minme,  "without  issue^"  the 
propertjj'  was  given  to  the  husband  and  a 
sinter  of  the  testatrix  during  life,  and  after 
their  deaths  to  four  brothers.  The  clause 
ended  as  follows:  "The  devise  over  to  my 
husband,  sister,  and  brothers  to  depend  upon 
the  contingencj  of  my  daughter  Minnie 
flying  without  issue."  Minnie  survived  the 
testatrix.  HeUf  that  she  took  a  conditional 
fee,  defeasible  by  her  dyiiu;  without  leaving 
issue  living  at  the  time  of  her  death;  that 
her  children,  should  she  leave  any,  would 
inherit  from  her,  but  a  conveyance  by  her 
would  be  effectuiJ  against  them,  and  carry 
an  indefeasible  title  in  fee,  and  that  the  con- 
tingent expectant  estate,  limited  to  the  hus- 
band, sister,  and  brothers,  would  be  cut  off 
by  their  joining  with  her  in  the  conveyance. 
MaUer  c}  New  York  etc  R'y  Co,,  69  IL  478. 

2.  "JKito/e."  —  The  word  "estate"  in  a  will 
carries  everything,  unless  restrained  by  par- 
ticular expressions.  Turbett  v.  Turbelt,  2  D. 
M9. 

The  word  "esUte"  in  a  will  is  sufficient  to 

*  Conitruction  of  term  **  dvine  without  iuue."  I 
seenoteft6R.774-7tt.  ^ 
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pass  a  fee  in  land.    Jaeksom  v.  Merrittf  6 1>. 
213. 

The  word  "estate"  standing  bjr  itself  car- 
ries a  fee,  but  it  is  not  a  word  of  art,  but  of 
interpretation,  and  its  meaning  is  affected 
by  other  clauses  and  dispositions  in  the  wilL 
Zimmerman  v.  Anders,  40  D.  662. 

A  devise  of  the  remainder  of  testator's 
"estate"  operates  as  a  devise  of  the  realty. 
Pabner  v.  Dougher^,  64  D.  63d. 

" Estate"  has  a  broader  sigmfioation  than 
"property";  the  former  includes  choses  in 
action,  Uie  latter  does  not,  and  in  reference 
to  personalty  is  confined  to  goods  and  chat- 
teU.    P^apiny.EUis<m,65l).403, 

Where  a  testator,  after  bequests  of  n^groeii 
and  otiier  personal  property  to  several  of  his 
children,  devised  as  follows:  "Item,  the  rest 
of  my  estate,  negroes,  stock,  and  house  far- 
niture»  to  be  equally  divided  between  my 
wife,  M.  H.,  nay  son,  H.  H.,  and  my  daugh- 
ter, B.  fl."  Held,  that  the  word  "estate" 
comprehended  all  the  testator  could  dispose 
of,  both  real  and  personal  property.  Mably 
V.  Skdnbach,  1  D.  646. 

8.  **Goods  or  movables.*' --The  words, 
"goods  or  movables "  in  a  will  piay  include 
bonds,  unless  there  is  something  in  the  con- 
text of  the  whole  will  to  restrain  the  eonstruo- 
tion.    Jackson  v.  Bohhu'on,  I  D.  293. 

4.  "/«  case."  — The  words,  "in  case,* 
when  used  in  a  will,  create  a  condition  at 
clearly  as  where  the  words,  "if,"  "upon," 
and  the  like,  are  used.  RoberU  Appeal,  98 
D.  312. 

6.  "  /snte."— The  word  "  issue  "  in  a  will 
is  sometimes  a  word  of  limitation  and  some- 
times of  purchase,  dependini;  on  the  con- 
text    Lyles  V.  Digges,  14  D.  2S1. 

"  Issue  "  is  primarily  a  word  of  limitation. 
Kay  V.  ScaUs,  78  D.  399. 

A  devise  to  "  the  male  issue  then  living  of 
testator's  son,"  includes  all  male  lineal  de- 
scendants of  that  son  then  living,  whether 
of  the  same  generation  or  not,  and  whether 
tracing  descent  through  males  or  through 
females.      Wxstar  v.  Seoti,  61  K.  197. 

6.  "  Legacy"  —  The  word  "  legacy  "  in  a 
subsequent  item  of  a  will  covers  all  of  sev- 
eral bequests  in  a  former  item,  where  a 
testator  in  a  single  item  gives  his  wife  a 
sum  of  money,  various  articles  of  personal 
property,  and  a  life  estate  in  certain  realty, 
with  the  privilege  of  taking  a  sum  of  money 
in  lieu  of  tiie  life  estate,  and  in  a  subseqent 
item  declares  that  the  "  legacy"  given  to  his 
wife  was  in  lieu  of  dowei.  Clay  tan  v.  Akin, 
96  D.  393. 

7.  "Leaving  no  issue  of  his  body,"-— In  a 
devise  of  lands,  the  use  of  the  woids,  "leav- 
ing no  issue  of  his  body,"  indicates  an  in. 
detinite  failure  of  issuer  Kay  v.  Scales^  78 
D.  399. 

8.  "Af^o/iey."— The  testator  having  devised 
to  his  wife  "all  the  rest,  residue,  and  re- 
mainder of  the  moneys  belonging  to  his  e» 
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tete  At  tb«  tiiiie  of  hit  deceMe,"  —  AeU,  the 
word  "  moneys  "  mut  be  taken  in  ite  oidi- 
Bftiy  ngnification,  and  ooold  not  indiide 
bonda,  mortgagee,  or  other  choees  in  action, 
as  there  was  nothing  in  the  will  showing  tiiat 
the  testator  inten<led  to  use  the  term  in  any 
other  than  its  ordinary  sense.  Mann  ▼. 
Mami.  7  D.  410. 

A  testator,  after  giTing  Tarions  legacies» 
gave  '*  the  balance  of  my  money "  to  his 
mother.  Held^  a  gift  of  all  the  residue  of 
his  estate,  both  nal  and  personal  In  re 
Mitter^  17  R.  422. 

a  "i^ex<</Hii."  — A  will  directed  that 
the  testator's  residuary  estate  should  be  di- 
vided "among  my  next  of  kin  according  to 
the  statute  of  the  state  of  New  York  con- 
cerning the  distribution  of  personal  estate  of 
intestates,  in  like  manner  as  though  I  had 
died  intestate. "  At  the  time  of  its  execution 
the  testator  was  unmarried,  but  he  married 
subsequently.  Held^  that  as  there  was  noth- 
ing in  the  context  to  show  a  different  intent, 
the  words  "  next  of  kin  "  must  be  construed 
in  their  ordinary  meaning  of  relatives  in 
blood,  and  did  not  include  the  widow.  Ke- 
ieUa$  V.  KttdlM,  28  R.  165. 

A  testator  provided  that  if  any  of  certain 
legatees  *' shall  die  before  my  decease,  I  give 
the  sumSp  which  I  have  given  to  them  re- 
spectively, respectively  to  those  persons  liv- 
ing at  the  time  of  my  decease,  who  shall  then 
be  next  of  kin  respectively  of  those  of  them 
whom  I  may  survive. "  One  of  these  legatees 
died  in  the  uf  e-time  of  the  testator,  leaving  as 
his  nearest  relatives  a  brother  and  throe 
nephews,  sons  of  a  deceased  brother,  ail  of 
whom  survived  the  testator.  HM,  that  the 
brother  of  the  legatee  Was  entitled,  to  the 
exclusion  of  the  nephews.  Swasey  v.  Jaqua, 
69  R.  65. 

10.  **  ReammahU  and  competent  ntpport," 
—  What  is  a  "reasonsbie  and  c  mpetent 
support,"  as  provided  for  in  a  will,  does  not 
mean  merely  the  food  aud  clothing  necessary 
to  sustain  life,  but  a  support  in  the  place  aud 
manner  in  which  a  party  has  been  accus- 
tomed to  live.     EUerbe  v.  ElUrbe,  40  D.  623. 

A  bequest  for  reasonable  and  competent 
support  does  not  take  etfect  when  the  party 
in  whose  favor  the  bequest  is  made  has 
sufficient  property  for  her  own  support.    lb, 

A  parent  cannot  claim  an  allowance  for 
the  support  of  her  child  when  she  has  suffi> 
eient  means  to  support  him,  although  a  will 
provides  that  she  and  her  child  have  a  rea- 
sonable and  competent  sn^jport  out  of  the 
proceeds  of  the  <astate.     lb, 

11.  **Iielifjious.**— In  a  will  means  ««Chris- 
tian."    8imp$aH  v.  Welcome,  .39  R.  349. 

12.  ** Surviw>r$f"  will  be  construed  to 
mean  personal  rc))resentatives,  where  a  tes- 
tator, unfamiliar  with  the  use  of  legal  terms, 
makes  a  bequest  to  his  brother  ami  sisters 
by  name,  or  their  survivors.  Stoncrg  Ap- 
peal, 45  D.  608. 


The  term  '* survivors, "  restricts  "dying 
withont  issue  "  to  lives  in  beinc,  and  twenty- 
one  years  tiiereafter,  where  a  benefit  to  per^ 
sons  in  life  not  transmissible  to  hairs  sod 
representatives  is  plainly  intended,  but  the 
words  *^mainder  of  the  aforesaid  children" 
are  not  equivalent  to  the  term  **  sarvivors." 
FreMey  v.  Davis,  62  D.  396. 

Words  of  sorvivorship  should  be  referred 
to  the  period  for  the  payment  or  distribution 
of  the  subject-matter  of  the  gift,  ^'in^ofi  v. 
Boyd,  2  R.  369. 

A  testator  gave  all  his  estate  to  his  wife 
for  life,  with  a  direction  that  after  her  death 
it  should  be  equally  divided  among  his 
children  or  the  eurvivort  of  tAesn.  One  of 
the  children  died  after  the  testator's  death, 
but  befora  that  of  the  widow,  leaving  a 
child.  HM,  that  no  interest  vested  in  the 
deceased  child  onder  the  will,  nor  in  the 
grandchild,  she  being  neither  one  of  the 
"  children  "  nor  "  survivors."    lb, 

2l  The  Reitiduary  Clause, 

88.  What  will  fall  into  the  residxrani, 
generally. —  The  general  residuary  clause 
must  include  all  the  residue  from  all  sources^ 
and  if  the  balance  mentioned  be  confined  to 
what  is  left  of  a  particular  fund*  it  is  special 
only.     Mahomer  v.  Hooe,  48  D.  7C6. 

Testator's  intention  to  create  different 
grades  in  his  benefactions  is  clearly  ahown 
by  his  creating  a  residnum  upon  a  reaiduum. 
Oallego  v.  AWy-Oemral,  24  D.  650. 

A  residuary  bequest  generally  operates 
upon  aU  the  personal  estate  of  which  the 
testator  is  possessed  at  the  time  of  his  death. 
Donohoo  V.  Lea,  55  D.  725. 

A  bequest  of  the  ''remainder  of  my  per- 
sonal estate,  not  hereinbefore  nor  hereinafter 
specified,  etc.,  excepting  what  is  hereia 
reserved  and  bequeatned/*  carries  the  prin- 
cipal of  a  sum  which  in  a  previous  part  of 
the  will  is  directed  to  be  put  at  interest  for 
the  benetit  of  the  testator  s  widow  for  life, 
where  such  principal  is  not  otherwise  dis- 
posed of,  directly  or  by  implication,  and  the 
whole  tenor  of  the  ^iil  indicates  that  the 
testator's  intention  was  to  bequeath  his 
entire  estate.     JVyce*f  Estate,  40  D.  498. 

The  Indiana  statute,  that  every  devise  d 
all  testator's  real  estate  shall  pass  all  the 
real  estate  he  may  be  entitled  to  devise  at 
Ids  death,  does  not  apply  to  a  reaiduary 
clause  in  a  ^ill  where  particular  pieces  uf 

Ero])erty  are  devised  to  particular  devisees, 
ut  only  to  cases  where  the  will  purporU  to 
devise  all  the  property  equally  or  in  propor- 
tions, to  all  the  devisees  named  in  it. 
Bowen  v.  Joknaon,  61  D.  110. 

Surplus  income  froqi  testator's  crops  passes 
to  the  residuary  legatee  after  the  payment 
of  the  testatorVi  debts  and  an  annuity  with 
which  they  are  charged,  altiumgh  the  will 
direcU  th;it  after  the  death  of  the  annuitant 
the  corpus  be  sold  and  the  proceeds  divided 
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unong  oUmt  legateei.    DrtujfUm  T.  Bot^  64 
D.731. 

The  words,  ''not  otiierwiao  dispoaad  of  in 
thitwillp"  do  not  hftTV  offset  of  rostiioting 
the  deriso  to  a  parttoolsr  rssidae.  These 
words  do  not  express  any  other  intention 
than  that  which  is  necessarilv  implied  in 
every  reaidoary  devise,  and  they  must  be 
oonstmed  wiui  reference  to  the  well- 
establiBhed  role  that  a  residuary  bequest  of 
personal  estate  carries  not  only  everjrthing 
not  disposed  of,  but  everything  that,  in  the 
event,  turns  out  not  to  be  disposed  ot 
CSmmn/^am  v.  OiinfiiiHiAam,  68  D.  718. 

84.  What  will  not.  —  In  a  general  de- 
vise of  lands,  without  limitation  or  restric- 
tion, the  reversion  will  not  pass  nnder  a 
Sneral  residuary  olause,  but  descends  to 
e  heir.    Kennom  v.  McRoberU^  1 D.  428. 

The  statutory  provision  as  to  advance- 
ments has  no  jnst  application,  where  the 
testator  distributes  ms  property  with  the 
intention  of  disposing  of  it  all,  but  inadvert- 
ently leaves  a  residuum  by  omittinff  to  put 
any  residuaTy  clause  in  his  wilL  jfeedUi  v. 
Needles,  70  D.  85. 

If,  nnder  the  diq>oeition  of  a  residuum  of 
nersonal  estate  by  will  in  two  parts,  the  first 
disposition  be  invalid,  the  sum  which  it  was 
the  purpose  therebv  to  dispose  of  does  not 
go  to  the  lentee  of  the  otner  part,  but  to 
the  next  of  kin  of  decedent.  Beekman  v. 
Bomor,  80  D.  269. 

Lands  devised  spedfioaUy  to  a  wife  and 
ohildren  do  not  oome  within  the  operation  of 
a  residuary  clsuse  in  a  will  providing  that 
certain  tracts  of  land  shall  pass  to  the 
executor  in  trust  to  be  sold,  and  the  pro- 
ceeds divided  between  the  wife  and  children, 
and  directing  the  executor  "  to  keep  my  es* 
tate  toother,  and  not  to  hand  over  any  of 
the  devises  or  legacies,"  until  the  happening 
of  a  certain  event.  Ab  to  the  land  specif 
oally  devised,  the  words  "  not  to  hand  over  *' 
have  no  application  whatever.  PaUon  v. 
Patt<m,  86  D.  448. 

Where  a  residuary  fund  is  given  to  tiie 
children,  ncminaUm,  by  the  testator,  or 
where  it  is  given  to  a  certain  number  of  the 
ehildren  to  be  equally  divided  between 
them,  if  one  of  them  die  before  the  testator. 
Us  or  her  share  will  lapse,  but  will  not  fall 
into  the  residue  for  the  benefit  of  the  others. 
Such  lapsed  residuary  share  must  be  dis- 
tributed among  the  next  of  kin  of  the  tes- 
tator.     Winston  v.  Wtbb,  93  D.  699. 

Where  there  is  a  devise  for  life  of  land 
subject  to  a  lease  made  by  the  testator,  dy- 
ing during  the  term,  before  any  rent  accrues, 
the  rent  goes  to  the  reversioner,  and  is  not 
earned  by  a  bequest  of  all  the  testator's 
personalty,  inoludiuff  notes  and  accounts. 
fTotem  V.  Pernio  68  K.  26. 

A  testator  seised  of  three  tracts  of  land, 
and  entitled  to  the  c{QJiity  of  redemption  in  a  i 
fonrti!!,  made  his  wiU,  and  directed,  in  the  ' 
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first  place,  that  all  his  just  debts  should  be 
paid.  He  then  devised  to  his  eldest  son  all 
his  lands  at  O.  and  F.,  with  some  negroes 
and  stocks.  To  his  other  son,  all  his  Emds 
atO.,  with  other  negroes  and  stocks.  To 
his  wtfe  and  daughter  he  gave  all  the  rest  of 
his  estate,  real  and  personal,  saving  one 
negro,  by  name  given  to  his  second  son,  but 
no  words  of  inheritance  were  annexed  to  any 
of  the  devises.  Htld,  the  inheritance  in  the 
land  devised  to  the  heir  desceuded  upon  him, 
and  did  not  pass  under  the  residuary  clause. 
Kannan  v.  McRoberU,  1  D.  428. 

85.  Lapsed  or  void  devises  and  be- 
quests. —  Where  the  will  is  so  obscure  that 
the  court  cannot  discern  the  intention  of  the 
testator,  the  legacy  fails,  and  the  property 
will  pass  under  the  residuary  clause.  /?o/A- 
mahler  v.  Myers,  6  D.  613;  Clark  v.  Cotton, 
24  D.  279. 

A  residuary  legatee  takes  lapsed  and  void 
leffscies,  as  where  a  lep;acy  is  given  to  one 
who  has  no  existence.  Helms  v.  Franriscus, 
20  D.  402;  Bendall  v.  BendaU,  60  D.  469. 

A  bequest  of  the  residue  comprehends  all 
the  personalty  not  otherwise  disposed  of  by 
the  will,  whether  it  fall  in  by  the  lapse  of  a 
legacy  or  from  some  particular  gift's  being 
illegal  and  void,  unless  a  contrary  intention 
on  the  part  of  the  testator  clearly  appears 
from  the  will     Sorrey  v.  BntjIU,'2S  D.  584. 

An  illegal  bequest  or  devise  defeats  all 
dependent  bequests  subsidiary  to  and  insep- 
arable from  it,  though  they  might  otherwise 
be  valid.     Mahomer  v.  Hooe,  48  D.  706. 

Where  specific  legatees  and  residuary  ones 
are  the  same  persons  taking  under  a  will 
containing  a  general  residuary  clause,  and 
where  the  specific  legacies  have  lapsed,  the 
rule  applies  that  where  one  of  several  resid- 
uary legatees  who  are  to  take  in  common 
dies  before  the  testator,  his  iK>rtion  does  not 
survive  to  his  co-legatees,  but  goes  to  the 
next  of  kin  according  to  the  statute  of  dis- 
tribution.    Bendatt  v.  Bendall,  60  D.  469. 

Where  testator  bec^ueaths  one- third  of  his 
personal  estate  to  his  wife,  and  the  other 
two-thirds  to  residuary  legatees,  and  the* 
bequest  to  the  wife  lapses  by  her  death  be- 
fore the  death  of  the  testator,  the  personal 
property  bequeathed  to  the  wife  becomes  a 
part  of  the  residuum,  and  passes  to  the  resid- 
uary legatees.  Cunninghatn  v.  Cunntngham, 
68  D.  718. 

The  object  of  section  20,  chapter  106,  re- 
vised statutes  of  Kentucky,  was  to  alter  the 
legal  efiect  of  aresiduary  devise,  so  that  where 
a  legacy  should  lapse  it  should  not  belong,  as 
theretofore,  to  the  general  residuary  devise«^ 
but  should  pass  as  m  case  of  intestacy.  That 
section  was  not  designed  merely  to  fix  a  rule 
of  oonstruction.    lb. 

Devises  of  real  estate  and  legacies  of  per- 
sonal estate  have  been  plaoed  upon  substan- 
tially the  same  footing  in  Massachusetts,  as  to 
the  extent  of  the  power  t<>  devise  and  the 
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lomuJitieB  required  in  th«  exaoniioii  of  « 
testMiMQtary  inttrameiit.  And  both  a  Upced 
devise  of  reel  estate  and  a  lapsed  legaor  of 
personal  estate  will  pass  nnder  a  general  re- 
sidnaiy  claoae  in  the  will,  nnless  a  dear  in- 
tention to  the  oontraiy  ii  shown  by  the  wiU. 
Thayer  ▼.  WelUngUm^  85  D.  763. 

A  testator  deWsed  all  his  real  estate  to 
his  nephews.  A,  B,  and  C,  *'to  be  equally 
dirided  between  them,  to  be  held  bv  tkwn, 
their  heirs,  and  assigns  forever,"  saDjeot  to 
a  charge.  There  was  no  other  or  residuary 
devise  of  real  estate  in  the  wilL  A  was 
dead,  and  the  testator  knew  it  when  the  will 
was  made,  ffeld,  that  the  devise  to  him 
was  a  void  and  not  a  lapsed  devise,  and  that 
the  one>third  desoended  as  intestate  real 
estate  to  the  heirs  at  law  of  the  testator. 
ffearm  ▼.  Catman,  15  R.  701. 

86.  Xflbot  of  omission  to  provide  for 
child.* — A  pretermitted  child  is  entitled  to 
the  same  share  of  the  father's  estate  that  he 
would  have  had  if  there  had  been  no  will, 
Woodwd  V.  SoiUfr,  25  D.  139. 

Exclusion  oi  kin  in  a  will  will  not  be  op- 
eratiTe  against  them,  unless  there  U  a  vahd 
dispoeitioa  of  the  property.  Biackman  v. 
Gordon,  44  D.  241. 

Where  a  testator  makes  such  an  allusion 
to  a  child  as  to  show  that  he  had  not  for- 
gotten to  consider  such  child  in  the  distribu- 
tion of  hii  estate,  it  will  be  sufficient  to 
exclude  such  child  from  a  distributive  share 
in  the  estate  of  the  testator,  and  it  is  not 
necessary  that  the  child  should  have  a  legacy 
in  the  will.     Terrff  v.  /bster,  2  D.  8. 

A  posthumous  child,  unprovided  for  by 
settlement  and  pretermitted  by  will,  is  en 
titled  to  a  share  of  the  real  estate,  notwith- 
stsnding  such  child  be  a  daughter,  and  it 
appears  from  the  will  that  the  testator  in- 
tended to  ^ve  all  his  lands  to  his  sons. 
Such  child  is  entitled  to  such  share  of  the 
real  and  personal  estate  as  it  would  have 
been  entitled  to  if  the  father  had  died  intes- 
tate; including  profits  of  lands,  hire  of 
negroes,  and  interests  and  profits  of  other 

fersonal  estate.  ArmiaUad  v.  Dangerfield, 
D.  601. 

The  portion  of  sueh  posthumous  child  is 
not  to  oe  raised  by  a  division  of  the  estate 
into  equal  parts,  but  by  a  proportionable 
contribution  by  the  devisees  and  legatees 
and  those  claiming  under  them.     lb. 

Parol  evidence  that  testator  intentionally 
omitted  a  grandchild  from  his  will  is  ad- 
missible, under  the  Massachusetts  revised 
statutes,  to  exclude  the  claim  of  such  grand- 
child to  a  share  of  the  estate.  WiUon  v. 
roskei,  39  D.  7S6. 

A  testator  foiling  to  provide  for  one  of  hb 
children  in  his  will,  will  not  prevent  its 
being  approved,  though  it  does  not  appear 


*  Child  or  iMue  enlntentloiianj  omitted  from 

will,  righu  of,  see  uote,  3'J  D.  740-744. 


that  the  omission  was  "ttnt'^nftl    J)oam 
V.  Lake,  52  D.  654. 

The  remedy  of  a  ohild  omitted  in  the 
will  ii  by  having  it  modified  after  probate  so 
far  as  may  be  requisite  for  secnnnjr  it  such 
rights  as  it  may  be  able  to  jnrove.    Ta. 

fiaghts  of  heirs  not  prbvided  for  by  will 
are  governed  by  the  law  in  force  at  the 
testator's  death,  and  not  by  the  law  in 
force  at  the  time  of  the  execution  of  the 
wilL     LoHem  ▼.  KeUer,  68  D.  696. 

Declarations  of  testator  at  the  time  of 
executing  his  will  are  admissible  to  show 
that  children  not  mentioned  in  the  will  have 
already  been  provided  for,  and  that  such 
omission  was  intentional,  and  not  the  result 
of  accident  or  mistake.    Ih, 

Extrinsic  evidence,  either  written  or 
parol,  declarations  of  testator  at  the  time  cl 
executing  the  will,  or  any  act,  circumstances, 
or  admission  of  the  testator  which  will  ffo 
to  show  that  children  omitted  from  the  w3l 
have  received  their  portion  of  the  estate,  or 
that  the  testator  intended  to  pass  them  by, 
is  admissible  for  this  purpose.    Ih. 

A  child  and  heir-at-law  of  a  testator,  for 
whom  his  father  has  by  mistake  fuled  to 
provide  by  the  will,  but  who,  being  of  foil 
age,  has  appeared  in  proceecUngs  reenlting 
in  a  judgment  establishing  the  will,  cannot 
recover  land  thereby  devised.  Newman  y» 
Waterman,  53  R.  310. 

A  statute  provided  that  children  of  a 
testator,  when  bom  subsequently  to  the 
making  of  the  will,  and  not  provided  for 
therein,  should  take  as  if  there  were  no  will, 
unless  the  omission  to  provide  was  inten- 
tional, and  not  occasioned  by  accident  or 
mistaJie.  A  testatrix  bv  ante-nuptial  agree- 
ment had  reserved  to  her  sole  use  oertsin 
real  estate  and  the  right  to  dispoee  of  it  by 
will.  Nine  months  after  marriage  slie 
willed  all  her  estate  to  her  husband,  making 
no  provision  for  her  children  subeeqnently 
to  be  bom.  One  month  later  she  oore  a 
child.  Held,  that  the  evidence  justified  a 
finding  that  the  onussion  was  intentional, 
and  not  occasioned  by  mistake  or  aocidenti 
Petere  v.  Sidere,  30  R.  671. 

A  statute  provides  that  a  testator,  leaving 
a  child  or  <mildren  not  "named  nor  pro- 
vided for"  in  his  will,  shall  be  deemed 
intestate  as  to  such  child  or  children.  A 
testatrix  left  a  will  not  in  itself  expressly 
naming  nor  providing  for  her  children,  but 
referring  to  and  adopting  provisiom*  in  her 
late  husoand's  will,  which  named  and  pro- 
vided for  them.  Ueid,  that  this  was  equiva- 
lent to  naming  and  providing  for  them  in 
her  own  will     OerriBk  v.  Ger^A,  34  R.  585. 

87.  Rights  of  residuary  devisee  or 
leeatee.  —  A  testator  bequeathed  to  his 
wife  certain  slaves  during  her  natural  life, 
and  after  specific  derises  of  lands  and  slaves 
to  his  two  sons,  devised  as  follows:  "All  the 
I  rest  of  my  estate  I  leave  at  the  time  of  my 
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death,  I  denn  may  bo  equally  divided  be- 
tween mj  belored  wife  Mud  m^  dear  sons, 
and  their  heir»  forever."  This  residoAry 
cUnse  vested  in  the  wife  snd  sons  equally 
the  reversion  in  the  slaves  given  to  her  for 
life;  and,  therefore,  on  her  remarriage,  her 
husband  be<»ame  entitled  absolately  to  one- 
third  of  those  slaves,  and  their  increase. 
Read  v.  Payne,  2  D.  550. 

A  devise  of  aU  the  rest  and  residne  of  the 
real  estate  of  the  testator  will  pass  the  rents 
and  profits  from  his  death  to  the  time  the 
estate  is  vested;  and  whoever  takes  the  legal 
estate  in  the  meantime  will  be  liable  for  the 
profits  as  well  as  the  estate  itself;  for  the 
r^ute  and  profite,  «s  well  as  the  estate  iteelf, 
may  be  given  by  way  of  exeoutory  devise. 
Rwjers  v.  /?om,  8  D.  575. 

An  allotment  of  real  estete,  made  by  eom- 
missioners  appointed  under  a  will,  passes  to 
the  residuary  legatees  the  legal  title  to  such 
portions  of  tne  realty  as  are  to  them  respect- 
ively assigned.  Baynard  v.  Norru,  46  D. 
647. 

The  unexhausted  residuum  goes  to  the 
heir  like  undisposed>of  real  estete,  where 
lands  are  devised  upon  trust  for  a  particular 
purpose,  and  there  b  a  balance  1^  or  the 
trust  fails.     Mahomer  v.  Hooe,  48  D.  706. 

A  residuary  legatee  was  entitled  to  what- 
ever personal  estete  fell  into  the  residue, 
after  the  making  of  the  will,  by  lapse,  invalid 
disposition,  or  other  accident,  under  the  law 
of  Kentucky  as  it  stood  before  the  revised 
stetutes  took  effect  The  law  as  to  nal 
estete  was  different.  Cunningham  v.  CWn- 
ningham,  68  D.  718. 

Shipping,  included  in  a  general  residuary 
beciueet  to  one  for  life,  with  remainder  over, 
should  be  converted  into  money,  and  to- 
gether with  the  profite  of  the  shipping  aris- 
ing during  the  settlement  of  the  estete,  after 
pajring  the  tenant  'for  life  a  proper  amount 
of  interest  on  the  sum,  should  be  invested 
by  the  executors  in  permanent  securities,  for 
the  benefit  of  the  remainderman,  givins  the 
tenant  for  life  the  income  arising  Siere&om. 
Uealey  v.  Toppan,  86  D.  159. 

An  absolute  power  of  disjposal  in  the  first 
teker  renders  a  subsequent  hmitetion  repug- 
nant and  void.  Thus,  where  the  te$>tetor, 
after  making  sundry  bequeste,  proceeds  as 
follows:  "And  as  to  the  residue  of  my  es- 
tete after  payment  of  my  just  debte,  I  gjive 
and  bequeath  the  same  to  my  beloved  wife. 
*  *  *  And  lastly,  1  further  direct  if  there 
be  any  of  my  said  estete  left  after  the  de- 
cease of  my  said  wife,  then  the  said  prop- 
erty left  be  equally  divided  between  O.  and 
T.''^  HM,  that  the  residue  of  his  estete 
after  the  payment  of  his  just  debte  and  lega- 
cies vested  absolutely  in  his  wife.  Jones  v. 
Bacon,  2S  R  1. 

A  testetor,  by  the  first  item  of  his  will, 
devised  to  his  wife  real  property  exceeding 
in  value  a  life  estete  in  all  his  property  uf 
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that  eharaoter.  In  the  residuary  dause  of 
said  will  he  devised  as  follows:  "  I  give,  de- 
vise, and  bequeath  all  my  other  property  of 
everr  description  to  my  beloved  wife  and  dear 
children,  to  be  divided  amon^  them  according 
to  law."  Held,  that  a  farm  included  in  such 
residuary  dause  passed  to  the  wife  and  chil- 
dren as  tenante  m  common  of  the  fee,  and 
that  the  wife  was  not  limited  to  dowei 
therein.     Pruden  v.  Paxton,  28  R.  333. 

A  will  created  an  estete  for  life  in  the  resi- 
due with  remainder  over.  Shortly  before 
dt-ath  the  testetor  formed  a  partnership,  to 
be  carried  on  for  three  years,  even  if  he 
should  die  sooner.  Held,  that  the  profite 
went  to  the  life  tenant  as  income.  H&ghe  v. 
LUOg,  52  K.  510. 

8.     The  Doctrine  of  BquUable  Conversion. 

88.  General  rule.  —  Money  or  land  is 
considered  in  equity  as  that  species  of  prop- 
erty into  which  it  is  directed  to  be  convert- 
ed, where  money  is  directed  to  be  employed 
in  the  purchase  of  land,  or  land  is  directed 
to  be  sold  and  converted  into  money,  and 
this  in  whatever  manner  the  direction  is 
given.    CoUine  v.  Champ,  61  D.  170. 

A  mortgagee  may  convert  the  mortgage 
intoreal  estete  as  between  his  real  and  per- 
sonal represeutetives,  by  declaring  his  inten- 
tion so  to  do;  and  such  intention  is  effectu- 
idly  manifested  by  devising  the  lands  mort- 
emged  to  one  and  his  heirs  and  assigns. 
cSue  V.  Lcekerman,  35  D.  277. 

Where  the  testetor,  after  havine  devised 
in  trust,  provides  as  follows:     "  Should  mv 
views  in  the  above  first  article  of  this  will 
be  disappointed,  so  that  Judicially  or  other- 
wise a  sale  should  take  place  of  said  City 
Hotel  buildings  and  grounds  durine  the  life 
of  my  children,  it  is  my  will  ana  I  direct 
that  my  trustees,  or  any  court  of  equity, 
shall  cause  the  proceeds  of  sale  to  be  invest- 
ed in  mortgage  or  ground-rente,  or  in  debt  of 
the  United  States,  or  of  the  city  of  Balti- 
more; and  that,  subject  to  the  payment  of 
one-tiiird  of  the  income  of  the  investment  to 
my  wife  during  her  life,  the  said  investment 
shall  be  for  the  b«>nefit  of  mv  children  during 
their  lives,  and  after  their  death  shall  bo  the 
property,  for  the  shares  of  the  deoedente,  of 
their  respective  children  or  descendante,  per- 
etirpee;  the  children  or  descendante  of  such 
of  my  children  as  shall  have  died  before  the^ 
investment,  taking  as  their  absolute  proper- 
ty, and  per  siirpes,  the  shares  to  which,  if 
they    had  lived,  the  deceased  would  hav» 
been  entitled,"-- AeU,  that  as  equity  tre»t« 
as  done  that  which  ought  to  be  done,  if  upon 
the  failure  of  the  first  artide,  parties  became 
entitled  to  the  proceeds  of  sale  when  effected, 
they  would  have  a  right  to  resort  to  a  court 
of  equity  for  a  sale  which  would  produce 
those  proceeds;    and  that  in  substence  the 
will  is  the  same  as  if  it  directed  a  sale  te 
teke  place  iu  case  the  vi«w8  in  the  first  arti- 
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Bamwn,  90  D.  88. 

89.  Effect  of  express  direction  to 
seU. — Equitable  ooiiYenioii  of  realty  into 
personalty  ooonrs  where  a  testator  devises 
Lis  realty  to  his  ezeentors  in  tmst  to  sell  and 
to  apply  the  proceeds  to  oertain  uses,  and  the 
property  beoomes  personalty  immediately 
upon  the  testator's  death,  for  all  the  pur* 
poses  of  the  disposition,  as  effectually  as  if 
the  testator  had  himself  sold  the  land  and 
bequeathed  the  proceeds  in  the  same  way. 
Kane  y.  OoU,  85  D.  641.  &  P.,  Proctor  ▼. 
Ferebee,  36  D.  34;  Tfuewdl  ▼.  SmUh^  10  D. 
633;  BramhaUy.  Ferris,  67  D.  113. 

Where  a  testator  direoti  his  real  estate  to 
be  sold,  and  the  money  arising  therefrom  to  be 
naid  to  particular  persons,  the  interest  of  the 
legatees  is  a  Tested  one,  as  mndh  as  if  the 
land  itself  had  been  devised,  although  the 
executor  may  have  a  discretion  as  to  the 
time  of  selling,  and  although  the  estate  to  be 
sold  is  only  a  remainder.  TamoellY.  Smith, 
10  D.  633. 

The  death  of  the  devisee  of  such  vested  in- 
terest, before  sale,  will  not  defeat  the  inter- 
est, unless  so  provided  in  the  wilL    lb. 

Where  land  is  directed  to  be  sold  <ma  oer^ 
tain  condition,  it  is  not  thereby  converted 
into  personal  estate;  but,  if  a  valid  sale  ii 
made,  the  surplus  proceeds  must  be  treated 
•»  personalty.  Evam  v.  King$berry,  14  D. 
779. 

Equity  considers  as  money  lauds  directed 
in  a  will  to  be  sold  and  converted  into  money; 
and  where  a  testator  directs  his  executors  to 
•ell  all  his  real  and  personal  property,  and 
pay  over  the  proceeds  to  his  son's  guardians, 
whom  he  directs  to  use  the  interest  for  the 
support  and  education  of  his  son,  and  to  pay 
tohimthe  principal  on  lus  attaininehis  major- 
ity, such  realty  will  be  considered  as  having 
been,  by  the  directions  of  the  will,  converted 
into  money,  although  it  was  never  sold  by 
the  executors,     ^tirr  v.  Shh,  29  D.  48* 

Said  son  may,  on  attaining  his  majority, 
elect  to  treat  the  real  estate  unsold  as  land, 
and  the  fact  that  he  thereafter  devises  it  as 
such,  is  proof  of  his  determinatioa  io  to  re- 
convert it.    Ih, 

By  making  such  election,  he  takes  as  a 
purchaser,  and  not  by  inheritance,  and  any 
portion  of  such  estate  undisposed  of  by  him 
goes,  under  the  act  of  1794,  to  hia  heirs 
on  tlie  maternal  as  well  as  to  those  on  the 
paternal  side.    lb, 

A  devise  of  such  real  estate  by  him  with- 
out words  of  inheritance  passes  a  life  estate 
only.    lb. 

Land  is  regarded  as  money  when  devised 
to  trustees  to  be  sold,  and  tne  proceeds  ap- 
plied to  the  use  of  one  for  life,  and  after- 
wards distributed  among  certain  parties  in 
remainder,  and  a  remainderman,  before  an 
election  to  take  the  devise  as  land,  has  no 
interest  in  the  land  which  will  enable  him 


te  defeat  the  operation  of  the  statute  of 
limitations  in  favor  of  one  in  adverse  posses- 
sion onder  a  conveyance  fiom  one  of  the 
trustees,  and  a  subsequent  election  does  not 
affect  the  purbhaser.  Sndlie  v.  BiMe,  44  D. 
156. 

A  devise  most  be  treated  as  of  money  and 
not  of  land,  when  by  the  provisions  of  a 
will  real  estate  was  to  be  oonverted  into 
money,  and  that  mon^y  distributed  anmng 
the  devisees;  nor  does  it  make  any  difference 
in  this  respect  that  the  le^  titie  descended 
to  the  devisees  to  whom  the  money  is  to  be 
paid  when  the  land  is  sold.  Baker  v.  Cbpe»- 
barger,  68  D.  600. 

Money  directed  to  be  employed  in  the  pur- 
chase of  land«  and  land  directed  to  be  sold  and 
turned  into  mon^,  are  to  be  considered  as 
that  species  of  property  into  which  they  are 
directed  to  be  converted.  Rankin  v.  RankUi^ 
87  D.  205. 

90.  Effect  of  mere  discretionAiy 
power  to  sell. — A  devise  in  which  the 
testator  simply  directs  land  to  be  sold  by  his 
executors,  and  the  proceeds  applied  to  the 
payment  of  his  debts,  conveys  to  the  execu- 
tors a  mere  power  to  sell,  and  the  fee  passes 
to  the  heir,  to  become  divested  whenever 
the  power  is  exercised.  Ware  v.  Mwrpk,  33 
D.  97. 

9 1.  Time  at  which  couTersion  takes 
effect.  •—  Land  directed  by  testator  to  be 
sold  upon  the  happening  of  a  oertain  event, 
the  proceeds  to  be  divided  among  his  chil- 
dren and  their  heirs,  beoomes  personal  es- 
tate upon  the  happeninff  of  that  event;  the 
division  of  tiie  proceediB  is  thea  to  take 
plaoe,  and  must  be  among  those  of  his  chil- 
dren who  were  then  living,  and  the  heirs  of 
those  who  were  then  dead.  Brothere  v.  CarU 
Wright,  64  D.  563. 

Land  directed  by  will  to  be  sold  imme- 
diately, and  proceeds  to  be  then  divided, 
is  personal  estate  imok  the  testator's  do- 
lb. 


VL  Contesting  a  Will  tor  LfOAPAcnT  or 
Unddr  Influkncb. 

99.  Juriadictional  questiozia.— Equity 
will  not  set  aside  a  will  on  a  suggestion  of 
fraud  or  imposition  on  the  testator  in  pro- 
curing him  to  make  it.  Lyne  v,  Quardian, 
13  D.  509. 

Chancery  cannot  set  aside  a  will  or  oodicU 
as  to  real  estate  on  the  ground  of  fraud  or 
incompetency  of  the  testator.  The  question 
should  be  determined  in  a  court  of  law  on  an 
issue  from  chancery  of  cMsovtit  vei  wm, 
Rogtre  v.  Rogers,  20  D.  716. 

Chancery  has  no  jurisdiction  to  try  the 
validity  of  a  will  of  personalty,  except  upon 
an  appeal  from-  the  surrogate.  CoUon  t. 
Ross,  22  D.  648. 

The  validity  of  a  will  of  realty  may  be  de- 
cided upon  in  chancery,  where  it  oomee  in 
^  question  collaterally;  but  if  the  heir  insists 


Wm9  lBd«s  to  Kotot  te  Aaa«rl< 


WILLS,  VL 
D«el«ions  md 


Telui 


S479 
I. 


■poll  iti  inTaUdHy  in  Ida  adswot,  an  inn*  is 
Awmrded  to  try  the  qnettion  at  law.    lb. 

The  heir  cannot  file  a  bill  to  Mt  aside  a 
will  on  the  unround  of  the  teatator'i  inoompe- 
tenoj,  if  objection  is  mad*  at  the  proper  ttage 
of  the  fail     Ih, 

If  the  defendant  doea  not  object  to  the 
Jmnadiction  in  each  a  caae,  the  court  may 
award  an  iatne  dewi&avU  vd  fion,  and  npon 
the  finding  c<  the  jory,  prononnce  the  will 
invalid,    ih. 

Conrta  of  chancery  in  England  have  no 
power  to  detormine  the  validity  of  a  will  of 
either  real  or  peraonal  property.  Their 
comprehenatve  Joriadiotion  to  set  aside  other 
fraadnlent  inatnunenta  doea  not  extend  to 
wiUs  obtained  by  fraud.  StaU  ▼.  McQlynn^ 
81  D.  lid. 

Snrrogatea,  having  ezoluaive  Jurisdiction 
of  the  proof  of  willa  of  personalty,  must  ne> 
nesaarily  determine  all  questions  of  fraud,  im- 
position, undue  influence,  and  testamentary 
capacity,  in  the  case  of  such  a  will.  CUxA 
V.  PUkfT,  19  D.  40f. 

98.  Bight  of  action.  — A  widow  can- 
not  maintain  a  suit  to  set  aside  her  husband's 
will  while  retaining  the  personal  property 
taken  bv  her  under  the  will,  whion  was  in 
exceaa  of  the  amount  to  which  she  was  enti- 
tled under  the  law.  RiOm  v.  Baldwin,  92 
D.  330. 

One  who  receives  a  legacy  under  a  will  is 
estopped  from  contestiDg  the  validity  of  the 
will,  without  relaying  the  amount  of  the 
legacy  or  bringing  the  money  into  court. 
NoU  V.  Rice,  2o  R.  138. 

94.  The  proper  parties.  <-  Proceedings 
establishing  or  annulling  wills  are  in  rem,  and 
bind  the  whole  world.  All  persons  interested 
may  become  parties  and  present  prc^fs, 
either  for  or  against  the  establishment  or 
anoutment  of  the  will  IVelU  v.  WelU,  16 
D.  150. 

95..  Bules  of  pleading  and  evidence, 
generally.* — A  petition  to  set  aside  a  will 
should  contain  all  the  grounds  necessary  to 
effect  that  purnose^  and  other  points  brought 
out  on  the  trial  by  proof  ahould  not  be  aub- 
mitted  by  the  judge  to  the  Jury.  Vickery  v . 
HobU,  78  D.  23a 

In  a  proceeding  impeaching  the  validity  of 
a  will,  it  is  improper  to  render  final  judgment 
on  a  demurrer  to  the  answer.  Whether  the 
writing  in  question  v^  the  last  will  and  testa- 
ment of  the  party,  is  a  question  which  must 
be  tried  by  ajuiy.  WaUier  v.  Walker,  82  D. 
474. 

A  canceled  will,  written  by  the  testator, 
and  found  among  his  papers,  made  when  his 
mind  was  sound,  and  he  was  not  assailed  by 
intri^e,  may  be  given  in  evidence  to  show 
his  mtentiona  as  to  the  disposition  of  his 
property,  and  also  to  show  nis  manner  of 
canceling  a  will  which  he  meant  to  annul, 

*  DeC'aretioDsof  testator,  to  Impeach  or  invalid- 
ate the  will,  see  uot«s,  52  D.  167-16.^;  62  D.  80-8L 


where  a  aubaequent  will  ia  impeached  on  the 
ground  of  fraud  or  of  the  testator'a  incapa- 
d^.    IriA  V.  Bmiih,  11  D.  64a 

The  certificate  of  oatha  of  witnesses  at 
the  probate  of  the  will  mav  be  offered  in  evi- 
dence by  either  party,  in  the  trial  of  an  issue 
out  of  chancery  to  determine  the  validity 
and  execution  of  a  will,  but  it  is  to  receive 
such  wei/fht  only  as  the  jury  may  think  it 
deserves,  in  connection  with  the  other  proof 
in  the  case,  for  such  trial  is  de  novo,  without 
regard  to  ihe  fact  of  previous  probate.  Rigg 
V.  WUiom,  64  D.  419. 

Aa  to  aanity  or  capacity  of  testator,  no 
particular  auantum  of  evidence  is  necessary 
on  the  trial  of  an  issue  out  of  chancery,  but 
the  jury  hear  the  proofs  of  the  parties  aiu\ 
decide  the  issue  like  any  other  question 
of  fact,  according  to  the  weight  of  the  evi- 
dence.    Ib» 

Evidence  dehon  the  will,  that  it  was  made 
under  a  mistake  as  to  the  supposed  death  of 
the  son  of  the  testatrix,  whose  name  was 
omitted  therefrom,  is  inadmissible  to  im- 
peach the  will,  but  the  mistake  must  appear 
on  the  face  of  the  will,  and  it  must  also  ap- 
pear what  the  will  would  have  been  but  fur 
the  mistake.     Giford  v.  Dyer,  67  D.  708. 

In  a  suit  to  couteat  the  validity  of  a  will, 
the  oonteateea  offered  in  evidence  the  alleged 
will,  with  the  order  of  the  court  admittmg 
it  to  probate,  and  reated  their  caae.  The 
conteatant  then  concluded  his  testimony  im- 
peaching the  validity  of  the  will,  after  which 
the  contesteea  were  permitted  to  introduce 
genenvl  evidence  a^pnnst  the  objection  of  the 
contestant,  auataimng  the  will.  Held,  that 
the  evidence  waa  properly  admitted.  Runyan 
V.  Price,  86  D.  469. 

96.  What  constitutes  incapacity.  ~ 
The  best  form  in  which  the  question  of  tes- 
tamentary capacity  can  be  stated  to  the  jury 
is,  whether  tae  testator's  mind  and  memory 
were  sufficiently  sound  to  enable  him  to 
know  and  imderstand  the  business  in  which 
he  was  eng^aged  at  the  time  he  executed  the 
will;  and  in  determining  the  question  the 
competency  of  the  mind  should  be  judged 
of  by  the  nature  of  the  act  to  be  done,  from 
a  consideration  of  all  the  circumstances  of 
the  case.  Rules  of  testamentary  capacity 
criticised.     Irish  v.  Newell,  14  R.  79. 

If  there  be  partial  insanity  only,  and  the 
will  is  the  direct  offspring  of  it,  it  will  be 
invalid,  although  the  general  capacity  be 
unimpeached.  PoU$  v.  House,  60  D.  329; 
CoUon  V.  Ulmer.  6  R.  703. 

A  will  is  invalidated  by  delusion,  where  it 
is  the  result  of  the  delusion,  but  not  other- 
wise, as  a  general  rule.  Luoas  v.  Parmnw, 
71  D.  147. 

Belief  that  one  is  tormented  by  witches, 
devils,  or  evil  spirits,  is  not  sufficient  evi- 
dence of  insanity,  when  the  person  is  other- 
wise capable  of  managing  his  business,  par- 
ticularly when  it  appears  that  he  was  most 
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troubled  with  these  hallnciiiAtioiu  when  he 
WM  drinking.     Lee  v.  Lee,  17  D.  722. 

Aversion  to  relatione  is  not  eridenoe  of 
inaanitj  where  ill  treatment  is  assigned  as  a 
reason  for  it,  and  there  are  gronncU  for  be- 
lieving it  well  founded.     lb. 

Singularity  should  not  be  oonfounded 
with  insanity,  nor  a  weakened  intellect  mis- 
taken for  one  that  it  lost,  in  determining 
the  question  of  testamentary  oapadty. 
Kinne  v.  Kinne,  21  D.  732. 

Eccentricity,  however  great,  is  not  suffi- 
cient, of  itself,  to  invali£te  a  will;  neither 
is  the  greatest  singularity,  nor  extreme  old 
age,  nor  being  deaf  and  dumb,  whether  so 
from  infancy,  or  by  misfortune  superinduced 
by  subsequent  cause.  Potts  v.  Homae^  00  D. 
329;  Lte  v.  Lee,  17  D.  722. 

Belief  fai  witchcraft  is  not  of  itself  evidence 
of  such  insanity  as  disables  a  person  to  make 
a  will     Addingtony.  Wilson,  61  D.  Si, 

Resentment  of  a  testator  against  a  son  not 
amounting  to  delusion  will  not  vitiate  a  will 
prejudiciiu  to  the  son,  made  in  accordance 
with  previously  declareid  intentions.  Lucas 
V.  Parsons,  71  D.  147.    • 

In  the  contest  of  a  will,  the  Judge  charged 
that  '*  unless  the  jury  believe  from  the  evi- 
dence that  the  testator,  if  of  sound  mind, 
wonld  have  included  C.  or  his  children  in 
the  benefit  of  his  will,  they  cannot  set  the 
will  aside  because  he  may  have  excluded 
them  under  an  insane  delusion  as  to  C." 
Held,  error,  on  the  ground  that  when  a  will 
is  ascertained  to  be  the  result  of  an  insane 
delusion  it  should  be  declared  void,  without 
inquiring  what  the  testator  would  or  would 
DOt  have  done  if  he  had  been  of  sound  mind. 
Cotton  V.  Uhner,  6  R.  703. 

W.  was,  by  a  stroke  of  paralysis,  rendered 
nnconscions  and  incapable  of  mental  action. 
Four  months  afterwards  he  made  a  wiU. 
Held,  not  a  presumption  of  law  that  his  un- 
soundness of  mind  continued  until  after  the 
making  of  the  wilL  Irish  v.  Newell,  14 
R.  79. 

97.  And  how  proved.— To  impeach  a 
will  evidence  may  be  received  which  goes  to 
show  that  the  testator  had  a  paralytic  stroke 
some  time  before  its  execution,  by  which  his 
intellect  was  impaired,  and  so  continued  to 
the  making  of  the  will  and  afterwards. 
Irish  Y.  Smith,  11  D.  648. 

A  statement  made  in  the  testator's  pres- 
ence, by  his  wife,  "that  he  did  not  attend  to 
business,  that  he  was  incapable, "  to  which  he 
said  nothing,  is  admissible  in  evidence.     lb. 

Book  entries  made  by  the  testator  may  be 
etidenoe  in  favor  of  his  sanity,  but  not  con- 
elusive,  and  the  jury  must  determine  its 
weight.     lb. 

Inferences  of  mental  infirmity  from  con- 
versations with  the  testator  cannot  be  drawn 
without  disclosing  to  the  jury  the  nature  of 
the  conversations.    lb. 

Incapacity  to  make  a  will  may  be  inferred 


by  the  jury  from  facts  anterior  and  subs»> 
quent  to  its  execution,  where  there  is  no 
evidence  of  such  infirmity  at  the  time  of 
execution,  and  the  subscribing  witnesses  are- 
nncontradicted.     lb. 

The  testimony  of  the  subscribing  witnesses 
to  a  will  is  not  conclusive  as  to  the  sanity  or 
insanity  of  the  testator.  Howard's  nillf 
17  D.  60. 

To  invalidate  a  will  there  must  be  extrinsic 
proof  of  insanity  existing  at  its  execution,  or 
the  act  must  be  so  irrational  as  to  afford 
intrinsic  evidence  of  it.  Lee  v.  Lee,  17  D.  722. 

The  number,  character,  and  intelligence  of 
witnesses,  and  their  opportunities  for  observ- 
ation, should  be  taken  mto  the  account  upon 
a  question  of  insanity.     lb. 

Mere  decay  of  testatrix's  faculties,  occa 
sioned  by  extreme  age,  is  not  snmcieut 
evidence  of  the  want  of  a  disposing  mind, 
where  her  mind  was  always  rational,  and» 
when  it  acted,  consistent  and  intelligent* 
Higdon's  Will,  22  D.  84. 

Incapacity  may  be  established  by  proof  of 
conversation,  acts,  or  declarations  of  the 
testator  inconsistent  with  sanity,  or  by  all 
of  them  taken  together.  Datfis  v.  Calvert^ 
25  D.  282. 

The  contents  and  manner  of  execution  of 
a  will,  the  oiroumstanoes  under  which  it  was 
made,  the  testator's  situation,  the  condition 
and  rdative  situation  of  the  legatees  and 
devisees,  and  of  the  testator's  connections^ 
their  claims  upon  him,  and  the  terms  on 
which  he  stood  with  them,  and  the  nature 
and  extent  of  his  estate,  are  all  proper  to  go 
before  the  jury  in  determining  the  question 
of  incapacity.     lb. 

Testator's  mental  oondition  at  the  time  of 
making  the  will  determines  as  to  his  testa- 
mcntaiy  capacity;  but  evidence  of  his 
condition  before  and  afterwards  may  be 
admissible  to  throw  light  on  his  condition  at 
the  time  of  execution.  Terry  v.  Buffijtgton, 
56  D.  423. 

Evidence  of  testator's  incapacity  several 
years  after  making  the  will  is,  oy  itself,  inad- 
msible  to  impeacli  his  will;  but  such  evi- 
dence is  admissible  after  proof  that  his  con- 
dition at  such  subsequent  time  was  the  same 
as  at  the  making  of  the  wilL    lb. 

A  judgment  of  lunacy  against  testator 
Hve  years  after  making  the  will  is,  it  seems, 
inadmiMible  to  impeach  the  will,  even  though 
there  is  indepenaent  proof  that  the  tes- 
tator s  mental  condition  at  the  date  of  the 
inquisition  was  the  same  as  at  the  date  of  the 
wUl.    lb. 

Declarations  of  testatrix  tending  to  show 
importunity  and  undue  influence,  made  about 
the  time  of  executing  the  will  are  admis- 
sible in  evidence  to  prove  the  state  and  con- 
dition of  her  mind  when  the  will  was  exe- 
cuted, but  not  to  prove  that  such  undue  in- 
fluence anil  importunity  were  exercised. 
Rubinaon  v.  11  utJii)isoik  oO  D.  29S. 
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To  aid  in  determining  whether  the  will  re- 
sulted from  excitement  of  existing  intoxica- 
tion, its  disposing  parts  may  be  examined  to 
ascertain  whether  they  apuear  to  be  so  ex- 
travagant and  unreasonaule  that  they  canuot 
fairly  be  attributed  to  any  other  than  a  di;s- 
ordered  mind.     Peek  v.  Vary,  ^  D.  220. 

A  testator  made  a  will  after  he  was  found 
to  be  a  lunatic  with  lucid  intervals.  Heldt 
in  a  foiled  issue  on  this  will,  that  instruc- 
tions given  by  him  a  short  time  before  he 
Mras  found  lunatic,  for  another  will,  which 
was  drawn  accordingly,  and  which  differed 
from  that  in  dispute,  were  admissible  in  evi- 
dence 4>n  the  question  of  testamentary  ca- 
pacity.    TUU.W  v.  TUiow,  9.3  D.  691. 

A  change  of  intention  on  part  of  testator 
in  relation  to  lus  will  ii  of  no  importance,  if 
thttre  was  a  sound  mind  unoonstraioed;  but 
when  the  question  is.  whether  there  was 
such  a  mind,  such  change  may  be  adduced  to 
aid  the  inquiry.     76. 

Frequent  declarations  made  by  testator 
within  ten  years  before  his  death  that  he 
liked  a  brother  better  than  his  other  relations 
oan  have  no  bearing  on  the  question  of  the 
testator's  sanity.     lb. 

Declarations  of  a  testator  are  admissible 
to  show  t'>e  condition  of  his  mind;  and  great 
latitude  is  to  be  allowed  in  the  adnussion  of 
buch  evidence.  Robuuam  ▼.  Adam»^  16  B, 
473. 

08.  Burden  of  proof  as  to  sanity.  — 
'I'he  sanity  of  a  testator  is  presumed  until 
the  contrary  be  shown  by  the  party  alleging 
meiical  unsoundness,  but  if  mental  derange- 
ment be  proved,  it  is  then  incumbent  on  3ie 
devisee  to  show  a  lucid  interval.  Jackson 
▼.  Van  Ihmn,  4  D.  330.  8.  P.,  Cote  of  Cock- 
rm*4  Witt,  15  D.  116. 

it  is  incumbent  upon  those  who  claim  under 
a  will  to  prove,  not  only  its  due  execution, 
but  thjit  the  testator  was  of  sound  and  dis- 
posing mind,  and  such  persons  are  entitled 
to  open  and  close  the  case  both  in  proof  and 
argument.  Cwtutvek  v.  Hadlyme  Ec,  Soe., 
20  D.  100.  S.  P.,  Gerruk  v.  ^oson,  39  D. 
^89. 

The  ontis  is  upon  a  party  attacking  a  will 
when  its  formal  execution  is  admitted,  and 
it  has  been  admitted  to  probate,  but  it  i» 
•oo^t  to  set  it  aside  on  the  ground  of  inca- 
pacity in  the  testator.  Farrell  v.  Breiman, 
82  D.  137.  S.  P.,  TrumbuU  v.  Gibbofo,  51 
D.  253;  Taylor  v.  WiWui^  64  D.  186. 

Every  person  is  presumed  to  be  of  sound 
mind  and  memory,  unless  the  contrary  is 
proved.  The  buiden  of  proof  is  therefore 
tipOD  the  party  whu  asserts  unsoundness  of 
mind,  unli^ss  a  previous  state  of  insanity  is 
proved,  m  whicn  case  the  burden  is  shifted 
to  htm  who  claims  under  the  will.  JJUiyinn 
▼.  Carlton,  92  D.  666.  S.  P..  Giark  v.  /W«t, 
19  '  .  402;  TiOowY.  TUlow,  93  D.  691;  O^Don^ 
neU  Y.  Bodiaer,  52  R  3-22. 

After  prubate  of  a  will,  sanity  of  testator 


is  always  presumed  in  favor  of  the  will,  and 
insanity  must  be  proved  by  him  that  alleges 
it  Higgins  v.  Carlton,  92  D.  666.  S.  P.» 
Lee  Y.  Lee,  17  D.  722. 

In  order  to  constitute  an  instrument  a 
wUl,  the  jury  must  be  satisfied  from  the 
proof  that  the  testatrix  knew,  at  the  time  of 
execution  of  the  instruments  that  it  was  her 
will;  the  legal  presumption  that  a  party 
knows  the  import  of  a  paper  signed  by  him, 
is  not  sufficient.  OerrUk  v.  Naeon^  39  D. 
589. 

To  sustain  the  validity  of  a  will  attacked 
on  the  ground  of  the  insanity  of  the  testator, 
it  is  generallv  sufficient  to  show  that  he  was 
of  sane  mind  at  the  time  of  its  execution. 
Taylor  v.  WWmm,  64  D.  186. 

Where  a  will  contains  a  series  of  wise  and 
judicious  dispositions,  it  is  for  those  who  at- 
tack it  to  prove  nusuundness  of  mind  in  the 
testator  at  its  execution.  Chandler  v.  Bar^ 
rttt,  99  D.  701. 

Where  a  will  contains  dispositions  such 
as  would  cause  insanity  to  be  presumed,  al- 
though susceptible  of  being  justified  by  pe- 
culiar drcumstances,  it  is  for  the  legatee  to 
prove  the  sanity  of  the  testator  as  against 
the  terms  of  the  wilL     Ih. 

If  facts  occurring  near  the  date  of  a  will, 
and  preceding  and  following  it,  prove  an 
habitual  state  of  insanity,  then,  notwith- 
standing the  wisdom  of  the  act,  the  support- 
ers of  the  will  must  prove  soundness  of  mind 
in  the  testator  during  the  intermediate 
time.     lb. 

If  acts  of  insanity  on  the  part  of  the  testa- 
tor were  rare,  and  occurred  at  periods  dis- 
tant from  each  other,  and  from  the  date  of 
the  will,  it  will  sustain  itself,  and  be  pre- 
sumed to  have  been  made  in  a  lucid  intarvaL 
at  least  if  the  Mrill  is  not  destitute  of  good 
sense,  and  betrays  no  insanity.     lb, 

99.  Effect  of  unjust  character  of  will 
to  show  incapacity.  —  An  unjust  will  is 
not  ue  essarily  an  irraitioual  act.  Lee  v.  Lee, 
17  D.  722. 

Unreasonableness  of  the  will  it  proper  evi- 
dence with  respect  to  the  state  of  the  testa- 
tor's mind.     Clark  v.  /^tsAer,  19  D.  402. 

That  the  dispositions  of  a  will  are  impru- 
dent, an  I  not  to  be  accounted  for,  is  not 
sufficient  of  itself  to  avoid  it,  but  may  fur- 
nish intrinsic  evidence  tending  to  •-show  in- 
capacity in  the  testator,  and  tlut>wing  suspi- 
cion upon  tlie  will,  as  where  those  having 
the  strongest  natural  claims  upon  the  tes- 
tator's bounty  are  excluded  without  any 
apparent  or  known  cau^e.  Davie  v.  CaL 
vert,  25  D.  282;  Hiyyuis  v.  Carlton,  92  D. 
666. 

A  will  cannot  be  set  aside  because  of  the 
court's  disapprobation  of  the  motive  that 
actuated  the  testator,  or  of  the  disposition 
that  he  makes  of  his  property,  unless  there 
in,  not  merely  in  the  motives,  but  in  the 
actual  disposition,  something  which  is  against 
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good  monJi  or  against  paUio  polioy.  Thm^ 
Ml  ▼.  OiblHmM,  51  D.  263. 

A  person  competent  to  make  a  will  may 
disinherit  his  children,  and  his  motires  tiiere- 
for  cannot  be  called  in  qnestion.  Adding' 
tan  ▼.  WiUon,  61  D.  81. 

Disinheriting  children  is  of  no  weight, 
farther  than  as  a  oiroamstanoe  to  be  oon- 
tidered  with  other  evidence  tending  to  show 
insanity  or  other  mental  defect.    Io» 

Evidenoe  that  testator  disinherited  chil- 
dren for  undntifol  condnot,  which  he  attrib- 
uted to  the  fact  of  their  being  bewitched, 
is  not  STidence  of  his  insanity.    lb. 

The  mere  omission  of  a  child  by  testator 
is  not  of  itself  sufficient  to  impeach  his  ca- 
pacity to  make  a  wilL  KirkuxxHi  v.  Oardan^ 
62  D.  418. 

A  person  of  sound  mind  may  dispose  of 
his  property  in  any  manner  he  pleases,  con- 
sistent with  the  policy  of  the  law,  and  it  is 
not  a  valid  objection  to  a  will  that  the  tes- 
tator gave  his  propertjr  to  his  wife  or  to 
strangers  to  his  blood,  provided  he  was 
ment^y  oompetent  and  free  from  undue  in- 
fluence at  the  time.  Higg%n»  t.  Carlton^  92 
D.  666. 

'  The  jury  have  no  right  to  reject  the  will 
because  they  think  its  provisions  are  unjust 
and  injudicious,  although  its  provisions  may 
be  considered  by  them  in  deciding  the  ques- 
tion of  the  testator's  capacity  or  incapa- 
d^.     76. 

Neither  old  age,  forgetfulness  of  family, 
largeness  of  the  legacy,  nor  low  rank  of  the 
legatee,  will  of  themselves  show  insanity  in 
the  testator.  Chandler  v.  Barrett,  99  D. 
701. 

100.  What  conBtitutes  fraud  or  un- 
due influence — 1.  Fraud.  —  A  person  has 
a  right,  by  fair  aryicument  and  persuasion,  to 
induce  another  to  make  a  will,  and  even  to 
make  it  in  his  own  favor.  Miller  v.  2£Uler, 
8  D.  651. 

A  will  induced  by  fraud,  imposition,  or 
undue  influence,  which  makes  a  different 
disposition  from  that  which  the  testator 
would  otherwise  have  made,  will  be  set 
aside  in  a  court  of  equity.  Clark  v.  Fisher, 
19  D.  402;  Davis  v.  Calvert,  25  D.  282. 

Fraud  and  undue  importunity  are  equally 
fatal  to  a  will  made  under  their  influence, 
though  they  stand  on  different  grounds. 
Terry  v.  Buffington,  66  D.  423. 

But  fraud  or  undue  influenoe  to  invalidate  a 
will  must  have  some  effect  upon  the  testator 
in  producing  the  very  act  of  making  his  wilL 
Monroe  v.  Barcf^y,  93  D.  620.  But  no  direct 
or  immediate  act  of  fraud  or  undue  influence 
exerted  at  that  time  need  be  shown.  Davis 
V.  Calvert,  25  D.  282. 

Misrepresentation  not  producing  a  direct 
effect  in  influencing  a  bequest  to  the  party 
misrepresenting  will  not  vitiate  a  will.  Tay- 
lor V.  Kelly,  68  D.  150. 

Where  any  part  of  a  will  was  first  suggested 


by  another,  it  must  appear  that  its  kdoptica 
by  the  teststor  was  not  due  to  mental  uca- 
paoity,  fraud,  or  undue  influenoe.  DavU  v. 
Calvert,  25  D.  282. 

Appeals  to  affection,  attachment,  and 
sense  of  duty  luid  obligation,  aooompanied 
by  honest  interoessions  and  modest  persua- 
sions, will  not,  in  the  case  of  a  testator  of 
competent,  lonnd  mind,  vitiate  the  execu- 
tion of  a  will;  but  a  person  of  weak  mind 
or  laboring  under  sickness  may,  by  false 
statements,  subtle  insinnation%  and  encour- 
aged enmities  a^nst  kindred,  be  moved  to 
make  a  will  which  may  be  set  aside  on  the 
ground  of  fraud  and  undue  inflaenoe.  •  Floyd 
V.  Floyd,  49  D.  626. 

A  fraudulent  prevention  of  a  revocation  of 
a  will,  it  seems,  will  not  afford  a  ground  for 
setting  it  aside,     lb. 

A  direction  hy  testator  that  his  will  shall 
be  drawn,  containing  the  condition  that  it 
shall  be  valid  only  in  the  event  of  his  death 
duriuff  his  then  sickness,  and  void  if  he 
shoula  recover,  must  be  complied  with  and 
the  condition  inserted,  and  it  will  be  held  a 
fraud  if  it  is  not  so  inserted;  and  no  subse- 
quent declaration  by  the  testator  that  he  is 
satisfied  with  the  will,  if  thus  deceived,  oper- 
ates to  make  it  valid.  Vkkery  v.  Hobbs^ 
73  D.  238. 

Where  a  will  is  drawn  by  a  legatee  or  other 
beneKciary,  closer  scrutiny  and  stricter  proof 
will  be  required  than  under  ordinary  circum- 
stances that  no  fraud  has  been  committed 
upon  the  testator,  and  that  he  is  fully  com- 
petent to  make  a  wilL     lb. 

A  testator,  having  several  children,  made 
a  will  giving  all  his  estate  to  his  wife,  except 
a  dollar  to  each  child;  this  was  because  there 
was  a  laree  judgment  against  one  of  his 
sons,  which  the  father  did  not  wish  his  os- 
tats  to  pay;  the  son  had,  in  fact,  comp  o- 
mised  the  judgment,  but  failed  to  inform 
his  father;  he  ntA  also  urged  the  making  of 
a  will,  but  there  was  no  proof  that  he  in- 
duced, or  that  the  concealment  induced,  the 
making  of  the  will  in  this  form.  Held^  that 
there  was  no  ground  for  setting  aside  the 
will.     AUmon  v.  Pigg,  25  R.  303. 

2.  Undue  induenoe.  —  The  inflnence  to 
avoid  a  will  must  be  such  as  to  destroy 
the  freedom  of  the  testator's  will,  and  most 
be  specially  directed  in  favor  of  particu- 
lar parties,  or  such  as  was  intended  to, 
and  did,  to  some  extent,  mislead  him 
to  make  a  will  essentially  contrary  to  his 
duty.  AUmon  v.  Pigg,  25  R.  303;  Floyd 
V.  Floyd,  49  D.  626;  Baldwin  v.  Parker, 
96  D.  697;  Taylor  v.  Kelly,  68  D.  150.  It 
must  be  more  than  the  influence  of  af- 
fection or  attachment,  or  the  mere  desire 
of  gratifying  the  wishes  of  another,  and 
there  must  be  satisfactory  proof  that  the 
will  was  obtained  by  this  ooeroion.  Higgins 
V.  Carlton,  92  D.  666.  But  moderete  and 
reasonable  solicitation,  entreaty,  or  persua- 
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■i<m,  though  yielded  to,  if  done  intelligeatl^ 
and  from  a  ooiiTiotioa  of  duty,  will  not  riti- 
ate  a  will  in  othor  reapeott  valid.  8L  Leger^^ 
Appeal,  91  D.  735;  OilbeH  ▼.  Oilberi,  58  D. 
268.  And  the  banlen  of  proof  is  on  the 
party  who  alleges  the  nndae  inflaence. 
Woodward  r,  JarnM^  51  D.  649. 

That  some  of  the  devisees  were  slaves  at 
the  time  of  the  making  of  the  will,  and  there- 
fore inoapable  of  taking,  where  there  is  a  con- 
tingent aevise  over  to  one  of  the  oaveatees, 
who  is  eharged  with  nndne  influence  in  pro- 
enring  the  will,  is  a  material  subject  of  in- 
quiry.   Davii  V.  Co/Mrt,  25  D.  282. 

Inflaence  acquired  over  a  testator  by  kind 
offices,  or  even  by  persuasion,  unconnected 
with  fraud  or  contrivance,  is  not  such  «idue 
influence  as  will  invalidate  a  will.  Trum- 
Ml  V.  OUfbong,  51  D.  251 

Where  a  will  is  impeached  on  the  ground 
of  undue  influence,  exercised  over  Uie  weak 
intellect  of  the  testator,  the  inquiry  is  not 
merely  whether  the  testator  was  under 
restramt  at  the  time  of  the  executioii  of  the 
will,  but  whether  an  influence  had  been 
acquired,  and  did  opsvate  in  the  dispoaition 
of  his  property  by  the  testator*  Taylor  v. 
WUlmm,  64  D.  186. 

A  verdict  that  a  will  wm  the  free  and  vol- 
untary act  of  a  testator,  and  not  void  because 
of  undue  influence  alleged  to  have  been 
exerted  by  the  principal  bgatee,  who,  it  was 
proved,  wrote  tue  wiU,  is  supported  by  evi- 
dence that  the  testator  could  read  and 
write;  that  he  manifeeted  a  deep  interest  in 
the  will,  and  that  when  the  subscribing  wit- 
nesses came  to  sign  the  will,  he,  without 
assistance,  drew  it  from  his  bed,  where  he 
hiid  it  with  him.  WM  v.  fkmkig.  76  D. 
675. 

An  influence  generated  by  lawful  relationB, 
such  as  legitimate  family  and  social  rela- 
tions,  is  not  such  an  influence  upon  a  testa- 
tor as  will  invalidate  his  testamentary  dis- 
position of  his  proper^,  unless  it  is  exerted 
over  the  verv  act  of  devisiiig  so  as  to  pre- 
vent the  will  from  being  ttmy  the  act  of  Uie 
teetator.  If  this  influence  arises  from  un- 
lawful relations,  and  should  be  exercised, 
it  would  be  an  unlawful  influence;  if  a  will 
is  made  under  such  influence,  it  is  proper  to 
submit  the  question  to  the  jury  to  determ- 
ine whether  or  not  it  had  unduly  affected 
the  mind  of  the  testator  while  making  his 
will.    Dean  v.  Neglqf^  80  D.  620. 

Undue  influence  to  avoid  a  will  is  a  QQM* 
tion  of  fact  for  the  jury.  Monroe  t.  Bar^ 
clay,  93  D.  620. 

A  will  cannot  be  invalidated  for  undue 
influence  in  the  abeenoe  of  fraud,  no  matter 
by  what  influence  a  testaror  may  be  moved, 
so  long  as  he  ii  jnit  under  no  restraint  which 
over^werf  his  inclinations  and  judgment. 
and  mduces  a  disposition  of  his  property 
)ontrarv  to  his  own  wishes  and  desires.     Ib» 

A  will  cannot  be  invalidated  because  pro- 
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duced  by  influences  springing  from  a  lawful 
or  unlawful  marital  relation,  unless  such  in- 
fluenos  ha^  been  unduly  exerted;  and  to 
have  the  effect  of  avoiding  the  will,  the  in- 
fluence must  place  some  restraint  upon  and 
prevent  the  free  exercise  of  the  testa- 
tor's judgment  and  motives  in  making  the 
will.     76. 

Undue  influence  growing  out  of  unLiwful 
marital  relations  to  avoid  a  will  should  be 
left  with  the  other  evidence  for  the  jury  to 
determine,     /ft. 

The  line  between  issues  of  sanity  and  of 
undue  influence  is  not  easy  to  draw,  where 
influence  has  been  exerted  upon  a  person  of 
feebM  mind,  or  whoee  faculties  are  impaired 
by  age  or  disease.  Boidwm  v.  Parker^  96 
D.  697. 

A  belief  in  so-called  spiritaalistic  commu- 
nications or  revelations  is  not,  in  itself,  an  in- 
saae  delusion.  These  ocmmunications  come 
under  the  general  rule  as  to  undue  influence; 
if  they  influence  the  mind  of  a  testator,  but 
do  not  control  it  in  making  his  will  or  any 
part  of  it,  the  will  is  not  void  on  the  ground 
of  undue  influence.  Rdbineon  ▼•  Adeaiu,  16 
B.47S. 

The  fact  that  a  dranghtnnaa  of  a  will  was 
then  the  testator's  overaeer  or  guardian,  ap- 
pointed under  a  statoto  anthoriain^  such 
appointment  when  any  one  was  wasting  his 
estate  by  reason  of  intomperance,  debauch- 
ery, or  mismanagement^  and  is  appointed 
executor  in  such  will,  does  not  disqualify 
him  from  acting  as  such  draughtsman,  nor 
justify  the  inference  that  the  will  is  the  out- 
growth of  his  undue  influence  ever  the  testa- 
tor.   Peck  V.  Cory,  84  D.  220. 

A  will  may  be  valid  although  the  dnmghts- 
man  is  a  beneficiary  under  i^  but  it  wul  be 
carefully  scrutinixed.  Cheatham  y.  ffateher, 
32  B.  650.  &  P.,  Poet  v.  Maaim,  43  R.  689; 
Montague  v.  Allan,  49  R.  384;  Tardloy  v. 
OuihberUon,  56  R.  2ia 

A  will  made  under  the  general  controlling 
and  continuing  influence  of  fear  or  dominion 
over  the  testator,  by  one  who  has  put  him  in 
fear,  is  invalid^  though  sach  influence  is  not 
immediately  exerdsMl  with  respect  to  the 
will;  and  proof  of  threats  or  violence,  at  the 
time  of  making  the  will,  is  unnecessary. 
Datrie  v.  Calvert,  25  D.  282. 

3.  /iii/)ortttmYy.*  •— Importunity  and  un- 
due influence  are  not  inseparably  connected 
with  fraud,  but  may  be  fraudulently  ex- 
erted,    lb. 

Not  every  degree  of  importunity  will 
invalidate  a  will;  honert  and  moderate  inter- 
cession, persuasion,  or  flatteiy,  unaccompa- 
nied by  fraud  or  deceit,  and  where  the 
testator  is  not  threatened  or  put  in  fear, 
will  not  have  that  effect     lb. 

Great  and  overruling  importunity  and 
undue  influence  withont  fraad,  may,  under 

*  luflueuoe  or  Importntiltj  lufilcient  to  invalid' 
ate  will,  see  note.  16  D.  2j7-26& 
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particular  eirovmstancea,  aToid  a  will.    IK 

A  desree  of  importanity  or  nndae  inflaonoe 
which  destroya  tae  free  agenoy  of  a  testator, 
and  renders  the  will  not  his  free,  onoon- 
strained  aot,  is  suffioient  to  invalidate  it, 
not  only  as  to  the  person  using  such  infln- 
enoe,  Imt  as  to  all  others  intended  to  be 
benefited  by  it.    lb. 

To  ioTalidato  a  will  on  the  ground  of  un* 
due  influence,  the  influence  must  be  an  un- 
lawful importanity,  on  account  of  the 
manner  or  motive  of  its  exertion,  and  by 
reason  of  wiiieh  the  testator's  mind  was 
BO  embarrassed  and  restrained  in  its  oper- 
ation that  he  was  not  master  of  his  own 
opinions  in  respect  t )  the  disposition  <ff  his 
estote.    Poiti  t.  ffoute,  50  D  329. 

lOL  Proof  of  firaud  or  undoo  in- 
fiaenea.*  —  Where  any  influenoe  has  been 
used  to  induce  the  ezeoution  of  a  will,  the 
Jury  shall  decide  whether  it  was  by  fair  and 
reasonable  meani,  or  by  unfair  and  iraudulent 
ones;  in  the  former  case  they  should  find  in 
favor  of  the  will,  in  the  latter  against  it. 
EObede  ▼.  Ormnberry^  2  D.  024. 

Eridence  is  inadmissible  showins  that  one 
of  the  devisees  had,  by  various  cUsooarsea^ 
imUmaied  that  he  had  procured  the  will  to 
be  made,  and  that  it  was  read  to  him,  and 
that  he  had  given  the  reason  why  his  broth- 
ers and  sisters  got  so  small  a  portion. 
MUUrY.MiUer,  SO.  651. 

Where  a  will  was  contested  on  the  ground 
of  fraud,  undue  influence^  a>id  incompetency 
of  the  testetor,  and  it  appeared  that  he  wao 
a  man  of  deficient  understanding  and  educa- 
tion and  of  intemperate  habito,  and  that  the 
writer  of  the  will  was  one  of  the  ezeou- 
ton  and  principal  legatees,  —  held,  that  the 
testetor's  declarations  subsequent  to  the 
yn^king  of  the  will,  showiug  that  he  thouffht 
ite  provisions  to  be  different  from  what  they 
were,  were  admissible  in  evidence.  Reel  v. 
Seek  9  D.  632. 

Declarations  made  by  a  testator  a  short 
time  before  the  execution  of  his  will  are  ad- 
missible in  evidence  to  prove  fraud  in  ite 
ezecation.     Roberti  v.  Trcuoick,  52  D.  164. 

Declarations  of  a  testetor,  tending  to  show 
that  his  mind  and  faculties  were  impaired, 
and  that  a  will  was  procured  bv  undue  in- 
fluence, are  admissible  to  impeacn  the  valid- 
ity of  the  will.     Bates  v.  BuUea,  1  R.  2(»0. 

Retention  of  a  will  unrevoked,  where  the 
testetor  had  full  opportunity  to  revoke  it, 
famishes  a  strong  presumption  that  he  in- 
tended it  to  sten<t  thoaxh  it  might  have 
been  unfairly  obtained  at  first;  but  no  such 
presumption  arises  where  the  testator  was 
teken  ill  and  died  shortly  after  executing  the 
will,  and  where,  from  ite  execution  untu  his 
death,  his  intellect  w»s  too  weak  to  enable 
him  to  jadge  of  the  propriety  of  revoking  it; 

*  Declarations  of  testator  to  fhow  undue  In* 
flaeace,  iasauUy.  or  lin|)Otition*  »ee  note,  8  I>> 


and  of  this  the  jury  are  to  judge,  where  the 
will  was  origiiiaUy  procured  bv  fraud  and 
udne  influence.    Jfitk  v.  Smith,  11  D.  646L 

Evidence  of  illicit  relations  between  the 
testetor  and  m  woman  to  whom  and  her 
children  the  whole  estete  was  ghren,  and 
that  she  was  a  woman  of  dissolute  eharaotor, 
and,  while  indueing  the  testetor,  an  old  and 
feeUe  man,  to  confide  in  her  fidelity,  was 
etunyin^  on  lewd  tntoroonrse  with  other  men, 
is  admissible,  as  tending  to  show  undue 
influenoe.    I>am$  v.  Calvert,  26  D.  282. 

Bvidsnoe  that  the  mistress's  ohildren  were 
not  the  testetor^s,  in  such  a  ease^  and  that 
by  reason  of  age  and  infirmity  he  wae  in- 
capable of  bsgimn^  children,  where  the  will 
shows  that  he  provided  for  them  mider  the 
belief  that  they  were  his  offspring,  is  adnus- 
•ible.     lb. 

The  unlawful  oohabitetion  of  a  testetor 
with  the  mother  of  an  iUeoitiuiate  ehild,  a 
leffatee  in  the  will,  is  not  <»  itself  sufficient 
endenue  to  justify  a  juiy  in  finding  undue 
influenoe  on  the  part  of  the  mother.  Bmlif 
T.  CTHe^  8  R.  238. 

Undue  influenoe  is  not  to  be  presumed 
from  the  fact  that  a  testetor  devisee  all  his 
estete  to  a  woman  with  whom  he  wae  un* 
lawfully  oohabiting,  to  the  exdnsion  of  his 
kindred.    PintiM  v.  Parwchet,  66  R.  880. 

Convinoiiig  evidenoe  of  undue  influence, 
fear,  or  oonstraint  in  the  making  of  a  will  is 
necessary  to  be    shown  to   overthrow   it. 
Woodward  v.  JameM,  51  D.  649. 

The  fact  that  the  testetor  willed  his 
proper^  to  bis  son,  who  had  great  influence 
witn  him,  and  gave  nothing  to  his  daughter, 
is  not  of  itself  sufficient  evidenoe  to  establish 
undue  influence.    lb. 

To  esteblish  undue  influenoe  in  the  pro* 
ourement  of  a  will,  it  is  sufficient  to  snow 
that  the  will  was  executed  afterwards  under 
the  oontrol  of  such  influence,  and  that  by 
reason  of  it  the  teetotor  was  deprived  of  that 
free  agenoy  indispensable  to  the  making  of  a 
vaUd  testomentary  disposition  of  his  prop^ 
erty.    BoberU  v.  Trawkk,  52  D.  164. 

A  teetetor's  acta  and  declarations  before 
and  at  the  miJciog  of  a  will,  showing  friendly 
or  affectionate  feelings  for  a  son  or  other 
relative  excluded  therefrom,  are  competent 
evidenoe  on  the  question  of  undue  influence. 
OUbmi  V.  GOberU  53  D.  268. 

Acta  of  officious  intermeddlluff  with  a  tes- 
tetor, tending  to  harass  him,  ana  showing  a 
parpose  to  hurrv  him  into  the  exeontion  of 
his  will  withoOT  deliberation,  are  evidenoe 
of  undue  influenoe.     Ih. 

The  teetimony  of  the  relatives  of  a  testetor 
that  they  never  heard  of  a  will  until  a  short 
time  before  offer  for  probate,  though  they 
lived  near  the  testetor,  in  incompetent  on  the 
question  of  undue  influence.     A, , 

The  fact  that  a  draughteman  of  a  will 
tekea  a  legacy  under  it  is  at  most  only  » 
suspicious  oircumstenoe,  which  may  be  of 
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more  or  laae  or  no  wei(^t»  aooording  to  ite  eon* 
Bection  with  other  outmmstances  indicative  of 
fraud  or  undue  inflaenoe.  Coffin  ▼.  Coffin, 
SOD.  235. 

Undue  inflnenoe  in  reepect  to  a  legacy  is 
preeumed  when  the  relation  of  attorney  and 
client  snbeista  between  the  testator  and  the 
legatee  by  whom  the  will  is  drawn;  but  this 
presumption  is  one  of  fact,  and  not  of  law, 
and  may  be  rebutted  by  any -proper  evidence 
that  satisfies  the  jury.  There  u  no  rule  of 
law  that  requires  the  intervention  of  a  third 
person.     8t.  Leger*t  Appeal,  91  D.  735. 

The  preference  of  collate  al  relatives  over 
a  wife  in  a  will  does  not  necessarily  show 
undue  inflnenoe  or  fraud,  nor  does  it,  in  the 
absenoe  of  further  proof,  impeach  the  valid- 
ity of  the  will.    Coffin  v.  Coffin,  80  D.  235. 

Secrecy  in  the  execution  of  his  will,  con- 
trived by  testator  himself,  is  not  to  be  re- 
garded as  in  any  wise  impeaching  its  valid- 
ity,    lb. 

Undue  influence  in  execution  of  a  will  can- 
not be  presumed.  BcUdwin  v,  Parker,  96  D. 
«97. 

Where  a  person,  standing  in  a  relation  of 
oonfidenoe  to  a  testator  who  was  old  and  in 
tztremia,  prepared  a  will  in  his  own  favor, 
and  procnrea  a  kinsman  of  his  to  witness 
the  same,  and  caused  the  relatives  and 
friends  of  the  testator  to  leave  the  room 
while  the  will  was  read  and  executed, — 
held,  that  the  jury  had  a  right  to  infer,  from 
these  facts  and  circuoutances,  fraud  or  undue 
influence,  and  that  the  onue  was  on  the  party 
propounding  the  pftpoi*  to  prove  that  it  ex- 
pressed the  true  will  of  the  testator.  Hot' 
eey  V.  StdUn*.  2  H.  491. 

The  condition,  character,  and  conduct  of 
persons  around  the  testator  are  important 
subjects  of  inquiry,  in  reference  to  his  situa- 
tion, family,  and  relations,  the  extent  and 
nature  of  his  estate,  the  dis^itioiis  of  the 
will,  and  the  devisees  under  it,  in  determin- 
ing whethe^  it  was  obtained  by  undue  influ- 
ence and  fraud.    Davie  v.  Calvert,  25  D.  282. 

On  a  trial  of  the  validity  of  a  will,  op- 
posed on  the  ground  of  want  of  mentaJ  ca- 
pacity and  undue  inflnenoe  by  a  second  wife, 
it  is  error  to  exclude  evidence  of  occurrences 
in  the  testator's  family  within  a  year  before 
the  execu''ii>n  of  the  will,  showing  the  pri- 
vate history  of  the  family  and  the  testator's 
relations  with  his  wife,  and  the  means  em- 
ployed by  her  to  wean  his  afifections  from 
the  step-children  and  obtain  benefits  for  her- 
self.    ReynoUhw.  Aflame,  32  R.  15. 

102.  How  disproved.  —  Where  a  tes- 
tator has  opportunity  to  revoke  his  will,  sub- 
seauent  to  the  operation  of  an  alleged  undue 
innuence  upon  him,  but  does  not,  the  con- 
clusion which  might  have  been  drawn  there- 
from is  destroyed.  Floyd  v.  Floyd,  49  D. 
e26. 

Statements  made  by  a  deceased  that  he 
iutende.1  to  disinherit  his  two  daughters,  are 


admiasible,  where  he  afterwards  did  so,  to 
rebut  evidence  of  undue  influence.  HoberU 
▼.  Trawick,  52  D.  164 

A  subsequent  ratification  after  a  rt^moval 
of  undue  influence  destroys  the  effect  of  such 
undue  influence  as  a  ground  for  assailing  the 
validity  of  a  will.  Taylor  v.  Kelly,  68  D. 
150. 

103*  Biirden  of  prool— The  burden 
of  proving  undue  influence  in  the  execution  of 
a  will  is  upon  theparfy  alleging  it,  where  the 
separate  and  distinct  issue  is  whether  the  ex- 
ecution of  the  will,  made  by  a  free  agent  and 
person  of  competent  understanding,  was  pro- 
cure<l  by  undue  influence.  Baldwin  v.  Par^ 
ker,  96  D.  697.  And  ^e  is  entitled  to  open 
and  conclude  the  case  in  the  trial  of  an  issue 
out  of  chancery,  under  Illinois  revised  stat- 
utes, chapter  109,  section  6.  Rigg  v.  WUiton% 
54  D.  419. 

As  the  burden  of  proof  is  upon  him  who 
alleges  undue  influence,  where'  that  is  a  sepa- 
rate and  distinct  issne,  it  does  not  shift  to 
the  party  having  the  general  burden  of  es- 
tabhshing  the  will,  upon  the  mere  introduc- 
tion of  evidence  of  a  single  circumstance  of 
suspicion.     Baldwin  v.  Parker,  96  D.  697. 

Where  it  appeared  that  the  devisee  had 
been  appointed  the  guardian  of  the  testator 
when  the  latter  was  a  child ;  that  from  the 
time  of  such  appointment  until  his  death  he 
resided  in  the  family  of  the  guardian;  that 
the  latter  had  exclusive  control  and  manage- 
ment of  his  estate^  and  his  entire  confidence; 
that  just  prior  to  arriving  at  age  a  settlement 
was  had  between  them,  and  on  the  next  day 
the  ward  made  his  will  in  favor  of  the  gaardian 
and  his  family,  almost  totally  disinheritinff 
his  reUtivee;  that  at  the  time  he  was  too  iU 
to  attend  to  business,  and  showed  no  interest 
in  what  was  going  on,  and  about  a  month 
afterwards  died,  -held,  that  the  will  was  pre- 
sumptively void,  and  the  burden  of  proving 
its  validity  upon  the  beuefidaned  under  it. 
Oarvin  v.  WilUame,  lOJ  D.  314. 

VII.    Actions  for  Construction  and  Es- 

TABM8HMKNT  OW  WlLLA. 

104.  Jurisdiction.*— The  construction 
of  a  will  is  purely  a  matter  of  common-law 
jurisdiction;  while  the  Question  whether  it 
ought  to  be  approved  and  allowed  is  one  of 
purely  probate  jurisdiction.  SmaU  v.  Small, 
16  D.  253. 

Where  questions  of  title  are  involved,  or 
the  decision  of  the  case  brings  in  question 
the  construction  of  a  ¥riil,  it  is  proper  to  in- 
voke the  jurisdiction  of  the  distnct  court. 
Utile  V.  Birdwell  73  D.  242. 

Courts  of  equity  have  power  to  correct 
mistakes  in  a  will,  where  they  clearly  ap]>ear 
on  its  face,  or  are  made  to  clearly  appear 
from  a  legal  construction  of  its  terms. 
Fatherly  v.  Eatherly,  78  D.  499. 

*  Reforming  sod  correcting  wills  iu  equity, 
note,  wi  D.  GXi-G  7. 
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Vtor  Indfts  to  Notot  Ib  Amorkpa  Parfiti 

Eqnity  ottinoti  on  parol  proofi,  nliovo 

a^nat  a  miatake  in  a  will*  by  reforming  the 
will  so  as  to  oonfonn  it  to  the  instmctiona 
alleged  to  have  been  given  by  the  testator  to 
the  scrivener.    Avery  v.  Chappel^  16  D.  63. 

105.  The  right  of  action.  — Vagnenesa 
and  obsonrity  of  a  will  fumiah  no  ground  for 
an  application  to  equity;  for  if  not  absolutely 
onintelligible,  it  will  be  valid  at  law  as  far 
as  understood;  and  if  it  is  so  far  devoid  of 
meaning  as  not  to  amount  to  a  designation 
of  any  eorpua,  it  follows  that  there  is  no 
need  of  relief,  for  the  devise  is  ineffeotnaL 
Hough  V.  Martin,  34  D.  408. 

A  complaint  alleged  that  a  testator,  at  the 
time  of  making  his  urn  1,  and  thereafter  untQ 
hie  death,  owned  lot  10  in  a  certain  blocks 
that  the  plaintiff  at  those  times  and  ever 
since  owned,  in  fee  simple,  lot  9  in  the  same 
block;  that  by  said  will  the  testator  devised 
aaid  lot  10  to  plaintiff;  but  that  in  draMring 
the  will,  lot  10  was  by  mistake  described  as 
lot  9;  that  the  will  cnotained  no  other  men- 
tion or  description  of  said  lot  10;  and  that  at 
the  time  of  the  makins  of  said  will  p'aintiff 
was,  and  ever  since  has  been,  in  the  actual  poa- 
aeasion  of  said  lot  10.  ffM^  on  demurrer, 
that  there  was  nothing  in  the  will,  as  thna 
described,  n^n  which  to  base  a  construction 
of  it  as  devismg  lot  10  to  plaintiC  Sherwood 
V.  Sherwood,  30  R.  757. 

106.  Bvidence.  —  Parol  evidence  is  not 
admissible  to  show  the  intention  of  a  testa- 
tor in  making  his  will,  and  thereby  to  obtain 
a  construction  of  the  will,  not  warranted  by 
its  express  terms.  Avenf  v.  ChoaapeL  16  D. 
63. 

All  the  subacribing  witneaaes  to  a  will 
most,  aooording  to  the  mie  of  the  TCwgli^K 
oonrt  of  chancery,  when  a  Mil  ia  filed  to  ea- 
tabliah  a  wiU,  be  called  and  eoounined  by 
the  complainant;  if  they  are  living  and  oom- 
petent  to  testify,  in  order  to  give  uie  adverse 
party  an  opportunity  to  oross-ezamine  them 
respecting  the  sanity  of  the  testator,  and 
the  circnmatanoea  attending  the  execution  of 
the  wilL  This  rule  also  appliea  to  the  trial 
of  an  issne  of  dtviaavU  vel  non  out  of  dhaa- 
oeiy.    Janmoey  v.  H^ome,  45  D.  424. 

WINDINa  UP. 

See  Dissolution. 

WITHDRAW  All. 

Of  admissions  or  declarations,  see  BvTDB^rci^ 

162. 
Of  evidence,  see  Trial,  52. 
Of  instructions,  from  jury,  see  Triax^  82. 
Of  pleadings,  see  Pleading,  168. 

wirirsssBS. 

(Includes  rules  relative  to  the  taking  of  oral 
testimony  on  the  trial  of  actions,  civil  or  crlmi- 
naL  Rules  relative  to  the  taking  of  written  tenti* 
mony  will  be  found  under  Apfidavits  and  Daro- 

SITIOMS.] 

Attesting,  to  wills,  sco  Wilij*,  22-27. 


Mid  Ansorli 

Gommeats  by  Jndga  on  oredibiU^  o(  sea 

Trial,  86. 
Oontinnance    for    non-atlendaiiine   o(    ase 

Trial,  13,  129. 
]>aclarationa  of   witneas  who  ean   be  pro- 

dnoed,  see  Evidbmcr,  13a 
list  oif  on  indictment,  see  iKDiornxr.  86. 
New  evidence  to  impeach,  not  aronna  for 

new  trial,  aee  Nbw  Trial,  4£ 
Oath  to^  on  taking  deposition,  aee  Dspoai- 

TIONS,  5. 
Privilege  of,  from  arrest,  see  Arbrst,  1L 
Recusant,  see  Contbmpt,  11. 
Service  of  Ust  of,  on  aeonaed,  see  Trxai^ 

124. 
Testimony  of«  on  fonner  trial,  aee  BviDBiroiu 

70,  197. 
To  bonds,  see  Bovna,  ft. 

L    Amif  DANGR  AKD  GOMPRNaAXUUU 

1.  Securing  AtUndancg^ 

2.  Fee*, 

TL    COKPRTElfOT. 

1.  Cfeneral  Rules, 

2.  Partiee  to  the  Record, 

S.  Pereon*  Intereetoi  in  tke  JhmC 
a.  General  Prind^ea. 
6.  Various  Applications  ei  the 
Common*)  aw  Bolei 

4.  Huabandand  Wife. 

5.  Attomeye;  Phynckme* 
in.   Orrdibility. 

1.  Oenerai  RuUe, 

2l  Impeaching  and  OoniradkUmgm 

8.  Corroborating, 

IV.    RVLRS  OF  EXAMIN ATIOir. 

1.  OeneraUy, 

2.  ExamincUion   in   Mef;  Otom-sm' 

amination;  Re-^xaminaiioiL 

3.  Rrfreshing  die  Memory ^ 

4  PrMkge  <•  Refute  to  Anmoer. 
V.  Onifioirs  OF  BzpRRia  AVD  OrHRRS. 

L    AmiroAircR  ahb  GoKPENSATioir* 

1.  Securing  Attendance, 
1.  ThesabpcBna  and  howsarved.— 
Where  a  defendant  wishea  to  calf  plaintiff  as 
a  witness,  under  K.  Y.  stat.  1837,  aeo.  2,  1m 
must  serve  him  with  a  snbposna,  as  he  wonld 
any  other  witnesa.   Rapeige  v.  Prvncet  40  IX 

267. 

A  party  to  asoit  being  present  in  the  ooui 
may  be  cidled  aa  a  witneas  without  being 
served  with  a  aubpcen*.  Cfoodpaeier  v. 
Korii,  74  D.  313. 

8.  Subposna  duoos  taoum. — A  wit- 
neas cannot  refuse  to  prodnoe  booka  or 
papers,  when  required  to  do  so  by  lawful 
authority,  merely  because  they  are  private. 
BurnJiam  v.  MorrtMey,  74  D.  676. 

A  telegraph  operator,  having  possessioa  of 
a  telegraphic  dispatch,  may  be  compelled  by 
a  part3'  to  it,  who  is  seeking  to  prove  a  con- 
tract by  it,  to  produce  it  in  court,  although 
a  statute  forbid  the  operator  divulging  ita 
contents  to  anybody  but  the  person  to  whom 
it  is  aildntKM«>il.      \V*H,tU  v.  MilUr,  39  R  17a 
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8.  OompeUing  attendance  of  wit- 
neeses  for  the  defense  in  onminal 
caeee.  —  The  oonstitatioiiAl  proyuion  giving 
an  aociued  the  ri^ht  of  "  having;  oompolsonr 
prooees  for  obtaining  witneesea  m  his  favov' 
aim^y  means  to  say  that  the  accased  shall 
not  pe  debarred  the  ripht  of  issoing  subposnas 
for  his  witnesses  as  in  oivil  cases.  State  ▼• 
Homtby,  41  D.  305. 

Compnlsoiy  process  to  compel  the  attend- 
anoe  of  witnesses  can  onl^  be  exercised 
when  the  witness  resides  or  is  fonnd  within 
the  district.     Ih. 

4.  Binding  over  witnesses  to  appear 
in  criminal  cases.  ^  A  reoo^^niaanoe  to 
appear  as  a  witness  at  a  certam  term  of 
court  imposes  upon  the  oonusee  the  obliga- 
tion to  appear,  if  the  case  is  not  heard  at 
that  term,  at  each  succeeding  term  until  the 
case  is  determined.  8UUe  ▼•  Keyea,  80  D. 
4B0. 

5.  Witness*  privilege  from  arrest.  -- 
A  witness  is  privileged  zrom  arrest  on  civil 
process  in  another  state  than  that  of  which 
he  is  an  inhabitant»  into  which  he  goes  for 
the  sole  purpose  of  attending  court  as  such 
witness;  ana  this,  although  he  has  not  been 
summoned,  and  has  not  a  writ  of  protection. 
May  T.  Shumway,  77  D.  401. 

6. and  from    civil    process.*  — 

Service  of  process  upon  a  resident  while 
Toluntarilv  attending  a  trial  as  a  witness  is 
not  void,  out  the  court  may  set  it  aaide^  or 
change  the  venue^  or  grant  an^  other  appro- 
priate reliel    Money  v.  ColmUa^  46  R.  754. 

The  service  of  a  summons  in  a  civil  action 
upon  a  non-resident  of  the  state^  while  at- 
tending as  a  witness  in  good  faitii  the  trial 
of  an  action  in  a  court  of  thia  staie^  is  irreg- 
ular, and  will  be  set  aside.  Person  v.  Qrier^ 
23R.35. 

A,  a  resident  of  New  York,  had  pending 
In  a  Vermont  county  court,  a  suit  in  the 
name  of  another  person  against  B»  and 
came  into  Vermont  lor  the  sole  purpose  of 
testif  jring  in  said  suit^  and  was  a  material 
witness,  and  as  such,  and  as  party  plaintiff  in 
Interest^  was  in  attendance  at  the  trial. 
Within  twen^  minutes  after  A  left  the 
court  room,  B  caused  a  summons  to  be 
served  on  him  in  a  suit  in  B's  ^vot  a^;ainst 
A,  returnable  before  a  Vermont  justice  of 
the  peace,  for  substantially  the  same  claim 
B  had  pleaded  in  defense  to  the  suit  against 
him  by  A.  Held^  that  B  was  gnUty  of  oon- 
tem^  of  court,  and  an  order  was  made  com- 
mitting him,  unless  he  discontinued  said  suit 
brought  by  him.    In  re  Heaiey,  38  fi.  713. 

2.  Fees. 

7.  The  right  to  fees.  —  A  witness  is 
entitled  to  pay  for  attendance,  who  attends 
and  deposes  m  obedience  to  a  subpoBua 
which  he  has  acknowledged  by  a  written 


*  Privilege  of  witness  from  service  of  civil  pro* 
note,  as  R.  717-722. 


indorsement.     Brovm  v.  Hoore^  20  D.  142. 

A  person  attending  court  as  a  witness  in 
flood  faith  may  maintain  an  action  to  recover 
his  legal  fees  for  travel  and  attendance^  if 
BubpoBuaed,  whether  he  be  examined  or  not, 
or  if  not  subpoenaed,  where  he  attends  and 
is  examined.  Ovmnieon  v.  Ougmeon^  77  D. 
764 

A  witness  sammoned  to  attend  courts  and 
remaining  in  attendance  in  good  faith  until 
the  cause  ii  tried  or  otherwise  disposed  of, 
no  notioe  being  given  him  that  his  attend- 
ance is  no  longer  required,  is  entitled  to  fees 
for  such  attendance  from  the  {Mrty  summon- 
iiif(  him,  and  if  they  be  not  paid,  may  main- 
tam  an  action  to  recover  them.    Ih. 

^  Who  shall  pay  wituesses  is  much  in  the 
discretion  of  the  court,  and  the  question 
cannot  be  reviewed  in  the  supreme  court. 
Braokshtre  v.  Brookdiire,  47  D.  341. 

8.  Payment  of  fees  a  condition 
inreoedent  to  attendance. — A  witness  in 
a  civil  case  is  not  bound  to  attend  court 
after  the  time  for  which  his  fees  have  been 
paid  or  tendered  to  him.  Atwood  v.  ScoU^ 
96  D.  728. 

.  9.  IQleage.  —  A  wituess  summoned  and 
paid  fees  while  residing  in  a  state,  if  he 
afterwards  removes  to  another  state,  is  bound 
to  attend  court  in  pursuance  of  the  summons, 
unless  before  removing  he  gives  notice  of  his 
intention  to  leave,  and  is  relieved  from  his 
obligation,  or  is  subsequently  released  there- 
from; but  if  he  does  attend  in  good  faith, 
he  is  entitled  to  his  fees  for  such  attendance, 
and  for  the  additional  travel  from  the  other 
states     Qunidson  v.  (Ttinaisoa,  77  D.  764. 

10.  Bxtra  compensation  to  experts.* 
—  A  physician  is  punishable  as  for  a  con- 
tempt for  refusing  to  testify  as  an  expert,  in 
a  criminal  case,  without  being  paid  for  his 
testimony  as  for  a  professional  opinion.  Bat 
parte  Dement^  25  R.  611.  Contra,  Buehtnan 
V.  State,  26  R.  76.  . 

On  a  criminal  trial  it  seems  that  a  physi- 
cian, who  has  made  a  vost-mortem  examina- 
tion, may  be  compellea  to  testify  concerning 
its  results,  and  nis  opinions  derived  there- 
from.   Summere  v.  State,  32  R.  673w 

IL      Ck>MFKTBMOr. 

1.  Oeneral  Bulee, 

11.  Ghildren.t  — A  child  of  any  ace 
may  be  a  witness,  if  caj^ble  of  distingmsh- 
ing  between  good  and  eviL  State  v.  WhUHer^ 
38  D.  272. 

The  preliminary  examination  of  a  child  is 
only  necessary  to  satisfy  the  judge  as  to  the 
proprietv  of  admitting  the  child  as  a  wit- 
ness,    lb. 

Although  a  child  under  fourteen  years  of 
age  will  not  be  presumed  to  have  sufficient 

*  Profeislonal  witneis,  whether  may  be  com- 
pelled  to  give  an  opinion  without  a  professional 
fee,  see  note,  25  R.  619-625. 

t  Child  witness,  sdjoumlng  trial  to  Instmot  as 
to  nature  of  an  oath,  see  note,  58  R.  658,  6<)9. 
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understanding  to  testify,  yet  the  Uw  fixes 
no  precise  age  when  a  witness  shall  be  ex- 
olnded.  The  admission  or  rejection  of  a 
witness  ander  fourteen  is  discretionary,  and 
a  conviction  will  not  be  reversed  beoaase  a 
witness  six  years  of  tkf^e  was  permitted  to 
testify  af^nst  the  prisoner.  State  v.  Richie^ 
*Jtf  it  100. 

A  negro  girl,  nine  years  old,  offered  as  a 
witness,  said  in  answer  to  questions  to  test 
her  competency,  that  ''she  did  not  know 
what  the  Bible  was;  had  been  to  ohn«*ch  but 
onoe,  and  that  was  to  her  mother's  faneral; 
did  not  know  what  book  it  was  she  laid  her 
liand  on  when  sworn;  ha<l  heard  tell  of  G*A, 
but  did  not  know  who  it  was;  and  that  if 
she  SMTore  to  a  lie  she  would  be  put  in  jail, 
but  did  not  know  she  would  be  punished  in 
any  other  way."  fTe^  incompetent.  Carter 
V.  SiaU,  85  R.  4. 

In  a  criminal  prosecution  a  child  of  six  or 
•eren  years  may  be  a  competent  witness,  if 
the  judge  is  satisfied  of  his  intelligence  and 
the  jury  are  properly  cautioned.  MeOuire 
V.  People,  38  K.  265. 

The  fact  that  a  female  child  of  seven 
years  of  age  was  held  incompetent  to  testify 
on  a  prosecution  for  attempt  to  have  carnal 
intercourse  with  her,  does  not  affect  her 
competency  on  a  new  trial,  when  she  is  above 
eight  years  old.     Kelly  v.  State,  51  R.  42*2. 

In  a  criminal  case  the  defendant  objected 
to  the  oath  being  administered  to  one  of  the 
«vitnesses  for  the  prosecution,  a  girl  thirt^'Cn 
years  old,  on  the  ground  that  she  was  igno- 
rant of  the  nature  and  obliuation  of  an  oath. 
I* he  girl  said  HuA  she  understood  that  the 
oath  was  to  tell  the  truth,  and  that  the 
would  be  punished  if  she  did  not  tell  the 
truth  after  taking  it,  but  that  she  did  not 
know  howorbv  whom  she  would  be  pun- 
ished. The  judge  said  he  would  postpone 
the  decisi(»n  of  her  competency,  and  she 
•sould  be  instructed,  if  necessary.  The  next 
day  she  was  offered  as  a  witness,  when  it 
appeared  that  after  the  adjournment  of  the 
court  the  first  day  she  was  instructed  by  a 
Christian  minister,  who  told  her  that  God 
would  punish  her,  if  after  taking  the  oath 
she  testified  what  was  not  true;  and  that 
she  did  not  know  this  before.  Held,  that 
she  was  competent  Com.  v.  Lyneg,  56  R. 
709. 

A  boy  of  twelve  years  who  habitually 
repeated  the  Lord's  prayer,  and  had  heard 
that  the  bad  man  canght  those  who  lied, 
cnrsed,  etc,  but  bad  never  heard  of  a  God.  or 
the  devil,  or  of  heaven,  or  hell,  or  of  the 
Kible,  and  had  never  heard  and  had  no  idea 
what  became  of  the  good  or  of  the  bad  after 
death,  is  not  a  competent  witness^  State  v. 
Bf/ton,  58  a.  245. 

A  prosecutrix  for  rape  having  disqaalified 
herself  upon  her  voir  dire  with  regard  to  her 
knowledge  of  the  nature  and  obligation  of 
an  oathf  the  state  was  permitted  to  take  her 
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to  a  private  office  and  instruct  her  thereupon. 
8he  was  thereupon  returned  into  oourt^  and 
replying  that  she  then  understood  the  teat, 
was  held  competent  as  a  witness.  UeUL^  er- 
ror.    Taulor  v.  State,  58  R.  656. 

A  child  of  seven  years  of  age,  who  does  not 
understand  the  process  of  Ming  sworn  as  a 
witness,  nor  the  oonsequences  of  perjury  in 
this  life  or  after  death,  is  not  a  competent 
witness.     Holat  ▼.  State,  59  R.  77a 

Grandchildren  are  not  incompetent  as  wit- 
nesses for  their  ^^rand  mother,  because  of  in- 
terest in  an  action  by  her  to  set  aside  her 
deed  for  fraud.  Their  interest  is  only  oon- 
lingant,  and,  their  position  affects  only  their 
credibility.    Hujhberuer  v.  SUgler,  83  D.  59.1 

18.  Atheisto.*  — No  person  can  be  a 
witness  who  does  not  believe  in  a  future 
state  of  rewards  and  punishments,  bat  evi- 
dence of  a  settied  belief,  not  slight  or  casual 
say  iuf^,  should  be  produced.  State  t.  Cooper, 
5  b.  656.  But  a  witness  is  competent,  not- 
with;standing  his  religious  beliel,  when  he 
acknowledges  the  obligation  of  an  oath,  ad- 
ministered according  to  the  form  of  his  re- 
ligion.   Ourtim  v.  Strong,  4  D.  179. 

Want  of  a  religious  belief  in  a  witness 
must  be  established  by  other  means  than  an 
exa'nination  of  the  witness  himself.  Coin, 
v.  SttiUh.  61  D.  478. 

The  f>pinions  held  by  a  person  oflfered  as  a 
witness  as  to  the  obligation  of  an  oath,  may 
be  proved  by  his  previous  declarations;  and 
the  witneM  himself  cannot  be  admitte  i  to 
explain  or  deny  such  deolarationx.  Cwrtim 
V.  Stfonij,  4  D.  179. 

18.  Oonvicts  —  ** infamous''  persons. 
—  The  party  who  would  take  advaatage  of 
the  exception  that  a  witness  has  been  oon- 
rioted  of  crimen  fain  must  have  a  copy  of 
the  record  of  conviction  rsady  to  prodaoe  in 
oourt.    People  v.  HerHck,  7  D.  364. 

ISvidenoe  that  a  witness  has  been  indicted 
for  perjury,  eta,  he  not  having  been  con- 
Tioted,  is  not  admissible  to  affect  his  com- 
petency or  oredibili^.  Jaekeon  v.  Oebom, 
20  D.  649. 

A  witness  is  incompetent  who  has  been 
convicted  of  reu*eiving  stolen  ffoods  knowing 
them  to  hare  been  stolen.  Uowl  ▼.  Biffere, 
41  D.  458. 

Embeszlement  of  oounty  funds  by  a  tax 
collector  is  not  an  infamons  crinks^  although 
punished  as  such,  and  does  not  exdnde  the 
offender  as  a  witness,  eren  while  undergoing 
sentence.  Schujflkitt  Ootmty  ▼.  Copley,  o  R. 
441. 

Under  the  statute  disqualifying  as  a  wit- 
ness any  person  who  "  shall,  upon  convic- 
tion, be  aa judged  guilty  of  perjury,"  a  per- 
son is  not  rendered  incompetent  by  a  Tcnlict 
of  guilty  alone;  sentence  must  have  been 
pronounced.     Blague  r.  PeopU,  25  R.  148. 

The  deposition  of  a  witness,  taken   after 

^ReMfi^toui  belief,  wbetber  may  be  qoestloued 
eoncerning,  see  note,  86  R.  7. 
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iDdictment  for  ^  forgery,  bat  before  trial 
therefor,  he  having  been  sabseqneotly  oon- 
victed  tiiereof,  U  incompetent  by  reason  of 
the  infamy  of  the  deponent.  Webster  r. 
Mann,  42  R,  688. 

One  convicted  in  another  state  of  an  in- 
famous offense  is  thereby  diaqualitied  from 
testifying  in  Nevada.  State  v.  Foley,  37  R. 
453;  National  Trutt  Co.  v.  Olecuon,  33  R. 
632. 

A  law  providinji  that  a  person  convicted 
of  a  felony  may  still  be  a  eompeteut  witness 
is  not  onconstitutionaL  SuUon  v.  Fox,  42 
K.744. 

A  statute  prohibiting  the  prodnction  on 
habeas  cormu,  as  a  witness,  of  any  person 
imprisoneu  under  sentence  for  felony  is  con- 
stitutional, althou<jh  such  person  may  be  a 
competent  witness.  Ex  parte  Mamtaduket 
60  a.  2o0. 

The  legislature  may  not  restore  the  com- 
petenoy  of  a  witness  rendered  incoinpetent 
Dy  reason  of  conviction  of  felony.  State  v. 
Grant,  49  R.  218. 

14.  eflbct  of  pardon.  —  A  pardon 

after  expiation  of  the  offense  is  effectnal  to 
restore  competency  as  a  witness.  Hunnkutt 
v.  State,  51  R.  330. 

A  pardon,  subject  to  revocation  by  the 
governor  whenever  he  shall  determine  that 
the  convict  has  violated  any  of  the  criminal 
laws  of  the  state,  does  not  restore  his  com- 
petency as  a  witness.  Carr  v.  Smith,  53  R. 
395. 

D.  having  been  convicted  of  oriminal  of- 
fenses, the  governor  of  the  state  granted  an 
executive  act  or  proclamation,  stating  that, 
*'  I  do  hereby  restore  said  D.  to  all  rights  of 
citizenship  possessed  by  him  before  his  con- 
viction," etc.  Held,  that  this  was  not  a  par- 
don sach  as  would  restore  D.  's  competency 
as  a  witness.    People  v.  Bowen,  13  R.  148. 

15.  Accompuces.  —  An  accomplice 
should  not  be  permitted  to  be  a  witness  with- 
out an  order  from  the  oourt  for  that  purpose, 
and  the  application  for  the  order  i^ould 
show:  1.  That  there  is  no  other  witness  by 
whom  the  offense  can  be  proved;  2.  That 
the  witness  is  not  more  guilty  than  the  per- 
son on  trial;  3.  That  the  testimony  can  be 
substantially  corroborated.  Bay  v.  State,  48 
D.  379. 

An  accomplice  in  the  crime  of  larceny  is 
a  competent  witness  in  an  action  of  trover 
for  the  goods,  and  the  jury  may  give  to  his 
testimony  the  same  eUect  as  that  of  any 
other  Mritness,  so  far  as  they  believe  him. 
Sinclair  v.  Jackson,  74  D.  476. 

A  woman  to  whom  medicines  were  admin- 
istered to  produce  a  miscarriage  is  a  victim 
rather  than  an  accomplice;  even  if  deemed 
an  accomplice,  she  is  competent  for  the 
prosecution  as  a  witness  against  the  accused; 
and  her  testimony  does  not  require  corrob* 
oration  where  it  establishes  satisfactory  proof 
of  -uilt.     Dunn  v.  Ptu^jle,  86  D.  319. 


16,  Lunatics.*  — The  fact  that  a  person 
is  a  lunatic  does  not  jE>«r  se  exclude  him  as  a 
witness,  but  he  is  competent  if  at  the  time  of 
his  examination  he  has  that  share  of  under- 
standing which  i<f  necessary  to  enable  him  to 
retain  in  memory  the  events  of  which  he  has 
been  a  witness,  and  to  cive  him  a  knowledge 
of  right  aad  wrong,  and  of  such  competency 
the  court  is  judge.  Coleman  v.  Com,,  18  It 
711. 

17.  Deaf  mutes.  --  A  deaf  and  dumb 
person,  capable  of  relating  facts  correctly  by 
signs,  may  testify  through  the  medium  of  an 
interpreter*  by  si^s.  although  nnch  person 
can  read  and  write,  and  communicate  ideas 
imperfectly  by  writing.  Staie  v.  J>e  Wolf, 
20  D.  90. 

id.  Ifegnroes,  Indians  and  Ohina- 
men.  t  —  Persons  of  mixed  blood,  from 
negroes  or  Indians  down  to  the  third  gener* 
ation,  are  not  competent  witnesses  against 
white  persons,  under  the  Alabama  statute^ 
and  there  must  have  been  one  white  ances- 
tor of  each  generation  for  three  generations 
before  a  competency  to  testify  can  be  estab- 
lished. Jhmrte  v.  StaU.  73  D.  422.  S.  P., 
BowUn  V.  CW,  92  D.  463. 

The  congress  of  the  United  States  cannot 
repeal  or  modify  a  law  of  a  state  on  the  sub- 
ject of  negro  testimony.  BowUn  v.  Oom, , 
92  D.  468. 

An  act  of  a  state  legislature  providing  that 
"no  *  *  *  Chinese  shall  be  permitted 
to  ^ve  evidence  in  favor  of,  or  against,  any 
white  man,"  is  not  in  conflict  wiw  the  four 
teenth  amendment  of  the  United  States 
Constitution.     People  v.  Brady,  6  R.  604. 

The  state  legislatures  have  the  power  to 
regulate  the  competency  of  witnesses  and 
the  production  of  evidence  in  state  courts, 
notwithstanding  the  fourteenth  amendment 
of  the  constitution  of  the  United  States.    lb. 

19.  Persons  who  hoard  testimony 
on  f6rmer  triaL— The  testimony  of  a 
deceased  witness  on  a  former  trial  is  admis- 
sible only  where  the  witness  can  state  the 
substance  of  his  whole  testimony,  and  state 
the  whole  of  the  ideas  oommunioated  to  the 
jury  by  his  testimony.  Bmery  v.  Fowler, 
63  D.  627. 

2.     Parlies  to  the  Record. 

20  The  common-law  rule  exclud- 
ing^ them.  —  A  party  to  a  suit  on  a  con- 
tract is  an  incompetent  witness  for  either 
side,  although  he  may  be  disinterested. 
Suy.mey  v.  Parker,  88  D.  649. 

21.  Illustrations  of  the  rule. — A 
plaintiff  cannot  examine  his  co-plaintiff  as  a 
witness.     Qlenn  v.  Wallace,  53  D.  657. 

A  oontestant  who  is  a  party  to  the  suit  is 
incompetent  as  a  witness  to  defeat  the  es- 

*That  a  person  without  memory  Is  incompe- 
tent to  be  a  witness,  see  note,  85  &.  »l-292. 

t  Incompetency  of  witnesses  because  of  race, 
reliflrions  belief,  or  previous  condition,  aee  note^ 

U2  D.  47^«75. 
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Ubluhmmit  of  •  will     Ta^hr  r.  KeUyt  68 
D.  150. 

33.  Its  limite  and  ezoeptioiui  gener- 
ally. —  Tho  taitiiiiony  of  o  party  to  a  suit, 
Kiven  Tolnntarily  and  against  hia  interest,  is 
admissible.    Cou}le$  r.  'FFUliiMm,  25  D.  GO. 

One  who  has  been  made  a  party,  bat  who 
has  no  interest  in  the  contest,  is  a  oompe- 
tent  witness.     Ford  v.  SprouU^  12  D.  43a 

Parties  on  the  reoord  cannot  be  witnesses, 
bat  in  chancery  proceedings  defendants  may, 
if  they  havo  no  interest.  So  at  oommon 
law,  an  ezeoator  having  no  interest,  or  a 
mere  trnstee,  may  be  a  witness.  Cawuiodt  ▼• 
Hadlymt  JSc  Soc,  20  D.  100. 

In  a  eoart  of  equity  a  party  to  a  soit  may 
be  a  competent  witness.  Olmm  v.  WaUaee^ 
63  D.  657. 

A  party  may  be  a  witness  for  himself,  if 
his  adversary  consent;  and  his  deposition 
read  without  objection  may  operate  for  him- 
self as  well  as  his  co-defendant,  espeoially  if 
he  be  insolvent  and  have  no  roal  interest. 
FUUher  v.  Samder*^  82  D.  06b 

A  merchant  is  competent  to  prove  his  own 
entries  and  the  delivery  of  tho  goods. 
Tfu>mwm  v.  Porter^  58  D.  653. 

In  an  action  for  personal  injuries,  the  plain- 
tiff may  testify  to  his  pain  and  intemsl  con- 
dition, perceptible  to  his  senses.  WrigfU  v. 
CUf/  </  Fori  Howard,  60  R.  350. 

d3.  ProTing  contents  of  loet  instra- 
meuts.  —  A  party  to  a  soit  is  a  competent 
witness  to  prove  diligent  search  for,  and  loss 
of,  a  will,  aeed,  or  other  paper,  for  the  par- 
poee  of  authorising  the  reception  of  second- 
ary evidence.  Appermm  v.  CoUrell,  29  D. 
239.  Bat  not  wnere  he  has  designedly 
destroyed  it.     Blade  v.  Noland,  27  D.  126. 

34.  or  lost  trunk  or  baggage.— 

A  hosband  and  wife  may  testify  as  to  the 
contents  of  their  trunks  lost  while  in  the 
oustody  of  a  oonmion  carrier.  MeOUl  v. 
Rowand^  46  D.  654;  Dibhlt  v.  Bi-oum,  66  D. 
460.  Bat  not  as  to  the  value  thereof.  lU. 
OmL  R.  R.  Go.  v.  Copeland,  76  D.  749;  DiU 
V.  South  CaroUna  R.  R.  Co.^  62  D.  407; 
I>avU  T.  Mich.  South,  etc.  R.  R-  Co.,  74  D. 
161. 

A  plaintiff  may  prove  the  contents  and 
valne  of  lost  baggs^e  by  his  own  oath,  in  an 
action  against  a  raUroad  company,  as  a  oom- 
mon oarrier,  to  recover  damages  for  the  loss 
of  his  bsggage.  Douglass  v.  MmUgotnery  etc. 
R.  R.  Co.,  79  D.  76. 

A  passenger's  testimony  as  to  baggage  lost 
should  be  received  with  caution,  ana  should 
be  discarded  if  there  be  a  shade  upon  it. 
DavU  V.  Mich.  South,  etc  R.  R.  Co.,  74  D. 
151. 

An  interested  party  may  testify  in  his 
own  behalf  when  no  other  evidence  ii  rea- 
sonably to  be  expected;  and  when  a  guest 
sues  an  innkeeper  to  recover  the  value  of 
articles  stolen  mm  his  tronk,  its  contents 
may  be  proved,  in  the  absence  of  other  proof, 


by  the  testimony  of  the  guest,  as,  from  the 
neoessity  of  the  ease  and  nature  of  the  sub- 
ject, no  proof  can  otherwise  be  expected. 
FetUgrevf  v.  ^araum,  69  D.  212. 

36.  Defendant,  when  competent  for 
co-defendant.  —  A  party  defendant  is  not 
competent  as  a  witness  for  his  co-defendant, 
where  he  is  properly  Joined,  and  is  clearly 
liable  for  oosts;  as  in  the  case  of  a  trustee 
for  a  married  woman  joined  with  her  as 
defendant  in  a  suit  to  enforce  a  mortgage  of 
her  separate  estate  executed  by  him  con- 
jointly with  her  and  her  deceased  husband. 
Chambers  v.  Chalmers,  2Z  D.  572. 

A  plaintiff  does  not  waive  his  objection  to 
the  competency  of  soch  witness  by  agreeing 
that  he  may  be  examined  before  a  justice, 
with  the  same  effect  as  if  his  deposition  were 
taken  regularly  under  a  oommission  on  ths 
chancellor's  order.     lb. 

A  sheriff  ii  not  a  competent  witness  for  his 
co-defendants,  on  a  joint  trial  as  to  all  of  de- 
fendants, in  an  action  to  set  aside  a  uheriff'a 
sale  on  ground  of  fraud,  where  tbe  sheriff  is 
made  a  defendant  and  charged  with  being  a 

Krty  to  snch  fraud.     Te<u  v.  McDonald,  65 
65. 

A  complainsnt  may  have  a  decree  on  the 
testimony  of  a  co-defendant,  who  stands  in- 
differently liable  to  both  parties  to  the  suit, 
and  ii  an  indispensable  party  himself  to  the 
hiU.     Montatuim  v.  Deas,  48  D.  84. 

A  defendant  is  a  competent  witness  for  his 
co-defendant,  under  toe  Indiana  statute, 
where,  in  an  action  to  recover  possession  of 
a  chattel  alleged  to  have  been  wrongfully 
taken  and  detained,  their  interests  are  an- 
tagonistic to  the  extent  that  one  of  them  is 
not  liable  at  all  events  in  the  absence  of  a 
demand,  he  being  a  bona  fids  pnrohaser. 
Woodr.  Cohen,  63  D.  880. 

A  judgment  in  an  action  on  a  joint  contract 
in  favor  of  one  defendant  discharges  a  default- 
ed co-defendant,  if  the  former  goes  to  trial  on 
a  defense  oommon  to  both  attendants,  hot 
not  if  the  defense  is  personal  to  hiniself . 
The  defaulted  defendant  is  therefore  not  in- 
competent on  account  of  interest  as  a  wit- 
ness for  the  plaintiff,  if  the  co-defendant 
ffoes  to  trial  on  a  defense  conmion  to  both, 
but  he  is  incompetent  as  being  a  party  to 
the  record.     Swansey  v.  Parker,  88  D.  549. 

30.  in  crizninalcaaee.— A  oo-de- 

fendant  ii  not  entitled  to  an  acquittal  so  as  to 
be  made  a  witness  for  other  defendants,  unless 
there  is  a  total  failure  of  evidence  against 
him.    Hartfield  v.  Roper,  34  D.  273. 

A  party  charged  in  an  indictment  with  a 
defendant  with  the  same  offense,  who  has 
not  been  tried  and  acquitted  or  couvictet),  is 
not  a  competent  witness  for  the  defendant. 
Moss  V.  State,  G5  D.  433. 

Where  by  statute  an  indicted  person  may 
testify  on  his  own  behalf  on  the  trial  of  the 
indiotmen^  one  of  two  jointly  indicted  may 
testify  against  his  co-defendant  on  hJa  sepa- 
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rato  trial,  ftlthongh  th*  indietm«iit  Against 
lumaelf  is  still  pending,  and  he  has  pl<)ad- 
•d  nol  tpodJty,  Stale  v.  Bcarrow»t  49  R. 
•29. 

37.  Actions  by  or  against  ropresent- 
atlToa  of  deceased  per  sons. — In  a  statute 
whioh  proTides  that  no  person  shall  be  al- 
lowed to  testify  in  an  action  where  the  ad- 
verse party,  or  the  pertir  for  whnse  immedi- 
ate benefit  the  aetton  u  prosecuted  or  de- 
fended, is  the  representative  of  a  deceased 
person,  where  the  facts  to  be  proved  tran- 
spired before  the  death  of  such  deceased  per- 
son, the  word  '*  representative  "  not  only  in- 
dudes  the  executor  or  administrator  of  a 
deceased  person,  but  slso  any  one  who  has 
snooee<ied  to  the  right  of  such  deceased, 
whether  by  purchase,  or  desoent,  or  operation 
of  Uw.    DavU  V.  DavU,  85  D.  167. 

A  widow  who  is  s  party  plaintiff,  and  de* 
rives  her  claim  of  title  to  property  in  contro- 
versv  through  the  will  of  her  deceased  hus- 
band, is  incompetent  to  testify  as  to  matters 
transpiring  before  his  death,  being  a  "repre- 
sentative of  a  deceased  person,"  within  sec- 
tion 89S  of  the  California  pfaetiee  act 
KiaUng  v.  Shaw,  91  D.  644. 

A  statute,  prohibiting  a  party  from  testi- 
fying where  the  adverse  party  is  an  executor, 
apphes  to  proceedings  for  uie  probate  of  a 
wilL     ITeM  V.  iidams,  56  B.  621. 

Under  a  statnte  excluding  a  party  from 
testif  jrinff  in  his  own  favor,  where  the  other 
"  origimQ  partv  to  the  contract  or  cause  of 
action  "  is  dead,  a  devisee  of  land  whose  tes- 
tator held  under  a  deed  from  the  defendant 
is  incompetent  to  testify  in  an  action  of 
ejectment  brought  by  him  as  to  the  non- 
deiiveij  of  such  deed.  Chapman  v.  Daugh- 
t^fff  56  R.  469. 

A  creditor  of  a  testator,  whose  debt  has 
been  paid  out  of  the  ||roceeds  of  a  sale  of  the 
decedent's  land,  wluch  sale  is  afterwards 
disaffirmed,  is  a  competent  witness  to  prove 
the  amount  of  his  debt,  where  he  entered 
into  no  covenants  for  the  sufficienoy  of  the 
tttie,  ii  not  chargeable  with  any  fraud,  nor 
in  any  way  liable  to  the  purchaser,  the  exe- 
eutor,  or  the  devisees,  audgin  v.  ffudgin, 
62  D.  124. 

A  defendant  is  a  competent  witness,  under 
the  Vermont  (general  statutbk,  chapter  96, 
section  2^  which  excludes  a  party  irom  tes- 
tifying when  the  other  party  to  the  contract 
in  issue  is  dead,  where  the  issue  between 
the  parties  is  whether  or  not  the  plaintiff 
agreed  to  pa^  the  defendant  for  certain  arti- 
WM  of  clothing  which  the  defendant  had 
bought  for  his  daughter,  who  had  died  be- 
fore the  action  was  brought,  prior  to  her 
marriage  with  the  plaintiff,  with  the  under- 
standing that  she  was  to  pa^  for  them;  the 
issue  being  upon  the  plamtiff's  agreement 
with  the  defendant,  and  not  upon  the  de- 
ceased wife's  agreement,  although  the  latter 
a  material  lact  bearing  on  the  plaintiff's 


liability  and  the  defendant's  right  of  recov- 
ery.     Cole  v.  ShurtUff,  98  \).  587. 

A  statute  prohibiting  a  party  to  an  action 
against  an  executor  or  administrAtor  from 
being  a  witness  as  to  any  fact  oocurnng  be- 
fore the  death  of  the  deceased,  does  not  pre* 
vent  the  plaintiff  in  such  an  action  from  tes- 
tifying to  the  correctness  of  books  of  ac 
count  which  had  been  wholljr  kept  by  hi  in, 
preparatory  to  their  introduction  in  evidence, 
and  such  books  cannot  be  proved  by  a  third 
person  who  had  no  personal  knowledge  of 
their  correctness.     Roche  y,  Ifare,  60  R.  539. 

28.  Ezamination  of  party  at  in- 
stance of  adverse  party.  —  A  part^  to 
the  record  may  be  a  witness  on  behalf  oi  the 
opiiosite  party,  if  such  witness  does  not 
claim  his  exemption.  PreweU  v.  Marsh,  21 
D.  615. 

Defendant  may,  if  willing,  be  examined  as 
a  witness  for  plaintiff  in  an  action  of  tncfefri- 
kUu9  aesumpiu.  8avlng$  Fund  Soe.  v.  8av 
ingg  Bank,  78  D.  390.  Bat  a  party  who  calls 
his  adversary  as  witness,  unaer  the  statute 
permitting  this,  makes  him  a  competent  wit- 
ness in  his  own  behalf.  For  a  p^v  by  pat- 
ting an  incompetent  witness  on  the  stand 
makes  him  competent  in  the  cause  for  either 
party.     Seip  v.  SUn^,  91  D.  148. 

A  party  to  the  record  cannot  be  compelled 
against  ms  consent  to  becume  a  witnesa 
Tvmasy  v.  Evans,  40  D.  194. 

A  defendant  in  equity  may  be  examined 
by  the  plaintiff,  withoat  his  consent,  on  any 
point  in  which  he  is  not  interested,  and  even 
against  his  interest,  if  he  consent,  notwith- 
standing the  objectaon  of  his  co-defendants. 
Farr  v.  Sims,  24  D.  396. 

A  defendant  cannot  examine  plaintiff  as  a 
witness,  but  must  file  hin  bill  of  diBCOvery. 
Glenn  v.  WaUacf,  53  D.  657. 

If  the  examination  of  parties  as  witnesses 
is  intended,  a  statement  in  writing  of  the 
points  upon  which  it  is  proposed  to  examine 
them  should  be  submitted,  that  the  court 
may  perceive  whether  the  witness  is  inter- 
ested or  nok    lb. 

If  one  co-defendant,  being  a  proper  party 
to  an  action,  cease,  daring  the  process  of 
the  pleading  and  before  he  is  offered  as  a 
witness,  to  be  adverse  to  plaintiff,  such  de- 
fendant cannot  be  examined  as  a  witness  on 
the  plaintiff's  behalf,  under  the  statutes  of 
Indiana,  where,  as  to  the  matters  put  in 
issue  by  the  pleadings,  the  real  controversy 
is  between  the  two  defendants.  Though  a 
party  in  his  complaint  name  himself  plaintifl 
and  other  persons  defenduits,  it  does  not 
follow  that  all  the  defendants  named  will 
necessarily  continue  their  adverse  relations 
to  him  throughout  the  actioiL  Swtft  v.  EUs' 
woHh,  71  D.  316. 

8.  Persons  Interested  in  the  BeeaL 
a.  General  Principles. 
99.  The  oommon-law  rule  ezcluding 
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them.  —  A  witaess  is  incompetent  to  testify 
if  he  have  a  clear  and  distinct  interest  in  the 
event  of  the  sait.  Slaughter  ▼.  CfumUnghamt 
60  D.  463. 

30  Its  scope  and  extent.  —The  per- 
son whose  instmment  is  alleged  to  have  been 
forged  is  not  a  competent  jntness  to  prove 
the  forgery,  unless  the  instrument  said  to 
have  been  forged  is  produced  st  the  trial. 
Cam,  V  ffutchiMon,  2  D.  1. 

A  person  in  whom  an  outstanding  title  to 
the  land  in  controversy  is  alleged  to  exist  is 
not  a  competent  witness  for  the  defendant  in 
an  action  of  ejectment.  Lodge  r,  PaiUnon, 
27  D.  33.5. 

If  several  have  agreed  in  the  event  of  re- 
covery to  share  the  proceeds,  neither  is  com- 
petent as  a  witness.  MackinUy  v.  MeOregar^ 
31  D.  622. 

He  is  int0rested  and  an  incompetent  wit- 
ness who  haa  covenanted  with  the  defendant 
to  pa^  certain  notes  set  off  against  the 
plaintiff,  nor  will  the  witness's  releases  to 
plaintiff  and  defendant  make  him  compe- 
tent.    Newton  v.  Booths  37  O.  596. 

A  witness  is  incompetent  if  the  testimony 
he  is  expected  to  give  would  create  a  fund 
for  his  own  benefit.  Bruvm  v.  (yBrien^  44 
D.  254. 

A  witness  is  incompetent  to  prove  a  fact, 
which,  if  it  operate  at  all,  must  operate  to 
his  own  discharge  in  the  suit,  as  well  as  that 
of  another  defendant,  who  is  his  surety. 
Jonee  v.  ffaye,  44  D.  78. 

A  witness  interested  in  the  result  of  a  suit 
is  incompetent,  even  though  it  is  his  opinion 
that  it  cannot  affect  him.  Cochran  v.  Chh- 
mMham,  50  D.  186. 

*  An  interest  which  will  render  a  witness 
incompetent  to  testify  must  be  some  legid, 
certain,  immediate  interest  in  the  result  of 
the  suit  itself,  or  in  the  record  thereof  as  an 
instrument  of  evidence  to  support  his  own 
claims,  or  to  proteut  him  from  an  admitted 
liability.  If  the  interest  be  remote  or  con- 
tingent, and  not  certain  and  immediate,  the 
witiiess  is  competent  to  testify,  and  such  re- 
mote or  contingent  interest  will  go  to  his 
credibility,  but  not  to  his  competency.  Poe 
V.  Dorrah,  56  D.  196. 

In  detinue  against  a  bailee  of  property, 
his  bailor  is  not  a  competent  witness  for  him 
without  release;  and  evidence  of  a  smidJ  con- 
sideration does  not  affect  the  principle.  Nel- 
ion  V.  Ivtrson,  60  D.  442. 

The  owner  of  a  flat-boat  is  not  a  competent 
witness  for  the  owner  of  goods  in  an  action 
against  a  steamboat  for  colliding  with  said 
flat-boat,  and  damaging  plaintiff's  goods. 
Steamboat  Farmer  v.  McOraw,  62  D.  718. 

A  witness  is  not  disqualified  by  an  interest 
in  the  question  at  issue,  but  only  by  an  in- 
terest iu  the  action.  Lincoln  v  WrifflU,  62 
D.  316. 

31.  Its  limits  and  exceptions.— To 
render  a  witness  incompetent  on  aocount  of 
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interest,  it  must  be  an  interest,  not  in  tiie 
question,  but  in  the  result^  ojf  the  suit 
Afasters  v.  Varner,  -50  D.  114.  S.  P.,  Bt&at 
V.  Porter^  30  D.  689. 

A  witness  is  not  disqualified  by  incidental 
and  contingent  interest  in  the  result  of  s 
suit  arising  from  the  fact  that  he  is  liable  te 
a  similar  controversy  with  one  of  the  parties. 
RiddU  V.  Dixon.  44  D.  207. 

The  interest  of  a  witness  being  of  doubtful 
nature,  he  is  not  incompetent  to  testify,  as 
the  objection  goes  to  his  cre^lit,  and  not  to 
his  oompetency.  Andre  r.  Bodmin^  71  D. 
628. 

A  person  is  not  incompetent  to  be  s  wit- 
ness in  a  particular  case  on  the  ground  of 
interest,  unless  his  rights  will  be  affaoted  by 
the  determination  therein;  and  the  fact  that 
he  has  an  interest  like  that  of  the  party 
offering  him  does  not  render  him  incompe- 
tent.    Woodard  v.  Sj^Otr,  25  D.  139. 

A  witness  is  not  incompetent  becanae  he 
has  a  similar  cause  of  action  agpiinst  the 
same  parties,  if  he  is  not  directly  interested 
in  the  issue  under  trial,  and  is  not  a  psrty 
to  the  action  in  which  he  is  called  to  testify. 
Jennings  v.  Crider,  92  D.  487. 

A  person  whose  name  appears  npon  forged 
paper,  and  who  is  interested  in  setting  the 
instrument  aside,  is  not  permitted  in  Eng- 
land and  some  of  the  American  states  to  give 
evidence  to  prove  the  forgery,  but  he  is  *'^m 
potent  to  prove  all  oollateral  matters.  This 
rule  does  not  extend,  however,  to  ca^es 
where  the  witness  has  no  real  interest  in  the 
oonviction,  as  where  he  is  the  cashier  or 
other  agent  of  the  bank,  the  note  of  which 
has  been  forged.    ITese  v.  State,  22  D.  767. 

A  person  whose  name  is  for]^|ed  is  s  com- 
petent witness  for  the  state  in  a  p^osecu* 
tion  for  forgery.    State  v.  Phdpe^  34  D.  672. 

A  pilot  is  s  competent  witness  for  a  car- 
rier, m  an  action  for  the  loss  ef  goods  ietti* 
soned  from  a  grounded  vessel,  where  justi- 
fication of  the  jettison  is  claimed.  BenUetf 
V.  Bustard,  63  D.  561. 

A  pilot  in  charge  of  a  -boat  at  the  time  of 
an  accident  is  a  competent  witness  for  the 
carrier  in  an  action  a^nst  him  for  damages 
to  goods,  unless  it  is  affirmatively  shown 
that  the  act  of  negligence  that  CMsed  the 
injury  to  the  goods  rendered  the  pilot  liatile 
to  the  carrier.  Johnson  v.  LigMmg,  73  D. 
450. 

A  promise  by  a  third  person  to  indemni^ 
an  officer  for  neglect  of  duty  is  foun<led 
on  an  illegal  consideration,  and  is,  therefore, 
void;  and  such  promise  does  not  disqualify 
the  promisor  from  being  a  witness  for  the 
promisee  in  an  action  against  the  latter  for 
such  neglect  Ilodsdon  v.  WWtme,  20  D. 
347. 

The  competency  of  a  witness  is  not  affected 
by  mere  solicitude  for  the  sucoess  of  one  of 
the  parties,  arising  from  f riendship»  hon^-ary 
obligation,  or  voluntary  intention  to  divitie. 
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tilt  burdoa  of  » iMlort  in  the  aiUli  or  from 
»  hopt  of  uuriioipKtiiig  in  the  adyanti^gQi  of 
■ooowt.    iBlBot  T.  Porter,  90  D.  689. 

A  party  i«  not  benofioUUy  intonvted  in 
an  action  lor  frandiilent  reprosontationt 
vliereby  tlio  pJaintiffi  were  indnood  to  por- 
eliMO  oertain  propeiinr,  althoagh  he  haa 
pnrohaBed  the  ehare  of  one  of  the  plaintifib 
in  the  properiar,  if  he  has  made  no  agreement 
for  an  mtereat  in  the  jadgment»  and  he  ia 
therefore  a  competent  witness  for  the  plain- 
tiib.    Medbury  r.  WaUtm,  88  D.  726. 

A  witness'  interest  in  the  sahjeot-matter, 
and  not  in  the  eTent,  of  a  snit,  goes  to  his 
credihiUty,  not  to  his  oompeten<qf .  Rowley 
T.  Bigtlam,  83  D.  607. 

An  ezposnre  to  a  poesibility  of  aotion  is 
a  contingent  interest,  which  goes  only  to 
the  oredibili^  ol  a  witnessi  &oU  ▼.  WelU, 
40  D.  668. 

A  riparian  proprietor  is  a  oompetent  wit- 
ness in  an  action  Mtween  other  nparian  pro* 
prietors  on  the  same  stream,  as  his  interest 
u  not  in  the  erent  of  the  snit,  but  only  in 
the  qnestions  involved.  Parker  ▼.  Cfriawold, 
42  D.  730. 

A  witassi  is  not  disqualified  bj  having 
oontribnted  funds  for  the  hiring  of  addi- 
tional eounsd  to  proseoute  an  indictment  for 
nnisanoe  where  he  has  no  interest  in  the  re- 
anlt.    PeopU  ▼.  Ckmninpham,  43  D.  709. 

Parties  and  persons  mterested  are  recog- 
niaed  as  competent  witnesses  in  respect  to 
the  facta  and  circumstances  necessary  to  lay 
a  foundation  for  secondary  evidence  of  a 
writing,  as  that  a  search  has  been  made  and 
it  cannot  be  found.  Jtaan  ▼.  Toutmint  44 
D.  448. 

A  witnoM  incompetent  with  respect  to 
<me  issue  in  a  cause,  on  account  of  his  inter- 
est in  sabh  issue,^  ia  competent  to  testify 
Qpon  otiier  issues  in  which  he  is  not  inters 
ested.  Bemk  q/  Utica  v.  Mertereau,  49  D. 
189. 

A  witness  ia  competent  to  prove  a  bound- 

ar  oif  land  ia  oontroversy,  althonch  he 
ds  land  under  a  patent  which  cafis  for 
land  adjoining  the  land  embraced  in  the 
patent  under  which  demanduit  claims,  and 
althouflh,  if  the  land  is  located  according  to 
demandant's  pretensions^  it  will  not  incmde 
any  of  the  land  of  the  witness,  but  would 
cover  a  portion  of  his  land  if  located  accord- 
ing to  the  pretensions  of  the  other  party  to 
the  suit.    Maden  v.  Vamer,  60  D.  114. 

Where  a  party  collects  money  from  a  gar- 
nishee, he  is  not  so  interested  as  to  incapa- 
citate him  from  giving  testimony,  in  a  subse- 
quent suit  against  the  garnishee,  as  to  the 
payment  of  the  judgment  Qumn  v.  BoweU, 
78  D.  484. 

If  a  person  being  tried  on  an  indictment 
lor  living  medicine  to  produce  a  miscarriage 
tries  to  uiow  that  aootoer  was  the  lather  of 
the  child  of  which  the  prosecutrix  wa9  en- 
ciinUt  the  prosecution  may  call  the  latter  to 
S  A.  D.  R.~219 


prove  that  he  had  no  intercoarae  with  the 
woman.    Dunn  v.  People  86  D.  319. 

82.  WitneM  whose  interest  is  bal- 
anced. *-  A  witness  equally  interested  on 
both  sides  is  competent  Brown  v.  O'Brien^ 
44  a  254.  &  P.,  Andr€  v.  Bodman^  71  D. 
628;  CaMUiy  v.  McKemk,  89  D.  76. 

A  witness  is  not  incompetent  on  the 
ground  of  interest,  when  he  is  not  benefited 
or  injured  by  the  decision,  either  way  it 
tuma.  BiU  v.  W.  M.  ^  F.  /.  Cb.,  39  D. 
642. 

A  contractor  is  a  competent  witness  in  an 
action  by  a  workman  against  the  owner  of  the 
property  for  services,  to  prove  their  value, 
.although  he  was  originally  hired  by  the  con- 
tractor, where  the  contract  has  been  aban- 
doned, and  the  owner  agreed  to  pav  the 
workmen  if  they  would  so  on  with  the 
work.    Andre  v.  Bodman,  71  D.  628. 

An  interest  which  ezclades  a  witness 
must  be  a  certain  interest  in  the  event  of 
the  suit,  and  not  a  remote  or  contingent  000. 
Hatch  V.  BartU,  84  D.  484. 

88. or  wlio  woiild  testilly  against 

interest.  —  A  witness  interested  m  the 
event  of  the  suit  is  competent  when  called 
by  the  party  whose  interest  in  adverse  to  hia. 
JOoe  V.  Jackeon^  40  D.  107. 

A  witness  called  to  testify  against  his 
interest  Is  le^^ally  competent^  notwithstand- 
ing his  physical  and  moral  infirmities,  where 
his  testimony  has  been  referred  to  the  jury 
with  all  proper  cautions  and  instructions. 
Hagenlown  Ba$ds  v.  Adama  Exp,  Cb.,  84 
D.  499. 

In  an  action  of  trespass  against  a  sheriff 
for  selling  one  person's  goods  on  an  execution 
aj^ainst  another,  the  latter  is  a  competent 
witness  to  prove  that  the  goods  belonged  to 
the  former.  In  such  action,  the  sheriff  may 
show,  in  mitigation  of  damages,  that  tiie 
goods  were  bought  in  for  the  owner  at  an 
undervalue;  for  the  measure  of  damages  in 
such  a  case  is  the  amount  that  it  cost  the 

Slaintiff  to  redeem,  with  interest  thereon. 
Wsyth  V.  Palmer,  63  D.  619. 

84.  Witness  liable  for  costs.  —  A 
surety  on  a  cost  bond  may  be  a  witness  for 
a  party  to  the  suit,  upon  the  filing  of  a  new 
and  sufficient  bond,  ffoye  v.  TtUOe,  46  D. 
309. 

A  proponent  of  a  will,  whether  executor 
or  not,  is  an  incompetent  witness  to  support 
it,  being  liable  for  costs.  OUbeH  v.  GUhert, 
68  D.  268. 

A  complainant  in  a  chancery  suit  is  not 
a  competent  witness  in  favor  of  other  com- 
plainants to  whom  he  has  assigned  his 
mterest,  he  being  liable  for  coste  in  the 
event  that  the  suit  does  not  succeed,  and 
therefor  mterested  in  the  result  Waiker 
V.  McKnight,  61  D.  190. 

85.  Abrogation  of  the  rule  as  to 
parties  and  persons  interested  in  civil 
actions,  by  statute.  —  Parti^-s  to  actions 
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testify  lA  oiTfl  Miti  lik«  ^thar 
Cowia  ▼•  Bacom,  56  D.  S71;  JVe- 
DtuUeU  V.  SobinMOH.  92  D.  574. 

The  proTuion  of  Galifonii»  pfMtiM  Mt^ 
Motum  422;  allowing  %  party  to  aa  Mti««  to 
be  examined  m  a  witneet  on  own  behalf,  oon- 
vtraed.     WUkins  ▼.  iS'iu^,  83  D.  M. 

The  defendant  if  a  oompetent  witnen  in 
his  own  behalf,  nnder  eeetion  310,  Ohio 
Mda^  in  a  proceeding  by  a  railroad  oompany 
to  appropriate  hit  Una  to  the  vso  «i  the 
oompany.  AtkuUie  efe,  it  il.  Ok  t.  Oonw- 
keO,  M  D.  007. 

A  party  to  a  enit  oannot  be  sworn  and 
ezanuned  as  a  witness  in  his  own  behalf 
nnder  the  Wiaoonsin  laws,  without  notioe  of 
his  intended  examination  haTing  been  giiren. 
MOwoMku  G.  L.  Co,  t.  OonMcodb,  09  D. 
138. 

In  a  suit  between  the  state  and  the 
indiridnal,  the  defendant  is  a  oompetent 
witness,  nnder  section  2704  of  the  Alabama 
eode.     Patt<m  v,  OUmer,  94  D.  665. 

80.  Objoctions  to  competenoj, 
when  and  how  to  bo  mado.  —  Where 
the  interest  of  a  witness  oan  be  released,  if 
the  party  suffers  him  to  be  examined  with- 
out objection,  and  waits  until  after  the 
rule  to  olose  the  proofs  has  been  entered,  it 
win  be  then  too  late  to  make  the  objection, 
rotm  T.  Needham,  24  D.  246. 

The  allegations  of  aa  answer  are  nerer 
■ttffioient  to  oxdnde  witnesses  offered  by  the 
plaintiff,  as  being  disqualified  through  inter- 
est. HendiTwm  r.  WttUm  M.  F.  L  Cb., 
43  D.  176 

The  objection  to  the  competency  of  a  wit- 
Mos  CO  aooonnt  of  his  interest  must  be  taken 
at  the  time  of  his  testifyini^  if  the  fact  of 
Interest  was  known,  or  if,  by  evidence  after- 
wards offered  in  the  ease,  the  interest  of  the 
witness  should  be  appsrent,  the  court  should 
be  asked  to*  rule  the  oTidenoe  out;  otherwise, 
the  objection  would  not  be  STailable  on  ap- 
peal.    InglArif]^  ▼.  Hamm4md,  53  D.  430. 

A  party  objecting  to  the  oompetenov  of  a 
witness  must  prove  the  existence  of  the 
Intersst  which  ne  claims  to  render  the  wit- 
ness inoompetont.  HanUUom  v.  8ummer$, 
64  D.  509. 

An  objection  to  the  competency  d  a  wit- 
ness on  ffronnds  of  public  policy  or  interest 
Is  waived,  where  the  deposition  of  such  wit- 
ness is  taken,  on  notioe  to  the  attorney  of  the 
adverse  party,  who,  with  knowledge  of  the 
incompetency,  attended  the  examination, 
and  cross-examined  the  witness  without 
olneotion.      Briee  v.  ZmUj  68  D.  148. 

Thetestimony  of  a  witness  should  be  except- 
ed to,  as  a  general  rule,  as  soon  as  a  party  is 
made  aware  of  the  witness's  incompetency; 
and  where  the  counsel  at  the  trial  has  in  his 
possession  the  proof  of  his  interest,  he  ought 
not  to  allow  the  esse  to  proceed  without  dis- 
doolnff  the  objection.  This  rule  does  not 
prsvau  In  its  strictness  where  the  examina- 


tion oommeneod  wsder  a  rsservatioa  of  tho 
right  to  object.  Amdrer.  Bodman,  71  IX 
628. 

87.  Hearing  and  dodding  oblae- 
tiona.  —  The  testimony  of  a  witness^  whose 
competency  is  a  question  reserved,  cannot 
be  oonsiderod  in  determining  the  competency. 
MiM  V.  HieU,  IS  D.  550. 

Hie  objection  to  defendant's  testimony 
will  not  bo  sustained  where  tho  complainants 
have  made  him  a  witness  by  seeking  a  dis- 
covery,   /ones  T.  Pernf,  30  D.  430. 

Bndonoe  that  aa  attorney  was  omplojred 
by  the  plaintiff  of  record,  and  not  by  a  wi^ 
ness,  may  be  given  lifter  verdict.  ateven$am 
T.  MwigeU,  34  D.  155. 

The  competency  as  witnosseo  of  persons 
not  parties  to  tho  record  is  presumed  until 
the  contrary  appears,  and  the  ontis  is  upon 
the  objector  to  show  the  inoompeteney.  It 
is  not  enough  that  a  more  probability  of  in- 
competency should  be  raised;  the  facts  upon 
which  it  depends  must  be  fairiy  established. 
Johnmm  v.  Lighise^,  73  D.  45a 

A  party  who  has  given  to  tho  jury  the 
wholeof  evidence  taken undercommissioncan- 
not  afterwards  object,  on  the  ground  of  in- 
terest, to  tho  competency  of  one  of  tho  wit- 
nesses whose  testimony  was  so  taken.  Wal- 
ten  V.  Jtftmroe,  77  D.  828. 

The  relation  of  a  witness  to  a  party  In  a 
cause,  whether  of  peculiar  friendship  or  hos- 
tility, is  a  fact  material  to  the  issue,  and  may 
be  shown  either  bv  the  testimony  d  too 
witness  himself,  or  by  other  ovidonoo.  /•- 
eobi  V.  Sharejf,  97  D.  58& 

A  refusal  to  atarike  out  tho  evidence  of  aa 
interested  witness  is  not  error  if  tho  tosti* 
mony  was  reoeived  without  objection.  Oor- 
rection  should  be  made  through  a  request 
to  charge  the  jury  to  disregard  the  ovi- 
denoe.  8imon§  v.  Vvkan  OU  ete.  Co.,  100 
D.  628. 

88.  Xzamiaatioxi  on  tho  Toir  diro. — 
A  witness's  declaration  out  of  court  is  in- 
competent to  prove  his  interest;  but  to  «s- 
dude  him  his  intersst  should  be  established 
by  his  oath  on  his  votr  dirt^  or  by  other  oom- 
petent evidence.    Jones  v.  Tevu,  14  D.  98. 

A  witness  is  oompetent  who  swears  thai 
he  has  no  interest  in  the  result  of  tho  snit. 
HemptUad  v.  JohnsUm,  65  D.  458. 

A  witness  having  charged  himself  as  later- 
ested,  on  his  voir  dire,  may  in  the  same  way 
discharge  or  balance  hii  interest,  and  restore 
his  competency.  TaHeUm  v.  Johtutom,  60  D. 
515. 

For  tho  pnrpoee  of  determining  tho  oom- 
petenov of  a  witness,  he  may  be  exvniaeo 
upon  tne  voir  dUre  as  to  documents  not  pro- 
duced on  the  trial.  MUhr  v.  Mmriier^e 
Church,  20  D.  341. 

A  witness  who  appears  to  bo  Interested  m 
a  suit  cannot  be  made  competent  by  his  own 
testimony,    tf^evoison  v.  MvdgeU,  34  D.  155. 

A  witneoi's  belief  that  ho  is  latonotsd,  ii 


WITNESSES,  II,  8. 


Iiid«z  to  Mmtm  In 


he  is  not  in  fkoi,  does  not  «ffeot  hu  oompo- 
tonoy.    Oaasidaif  r.  MeKenzie,  89  D.  76. 

A  statute  proTidinff  that  where  a  par^  wfll 
make  oath  that  he  nas  no  other  evidenoe 
than  his  own  oath  to  establish  a  material 
faoti  he  may  testify  himself  tonohing  snoh 
fact,  contemplates  that  the  party  proposing 
to  testify  in  his  own  case  shall,  in  his  prelim- 
inary examination  teaching  his  riffht  to  do 
so,  state  the  faot  or  facts  to  which  he  pro- 
poses to  testify.  Crazier  r.  Kirher,  M  D. 
724. 

89.  Transfer  or  release  of  interest. 
— Thoogh  a  release  operates  only  on  present 
riflhts,  yet  where  a  surety,  bein^  sned  alone, 
releases  his  principal  from  liabihty  orer,  for 
the  pnrpose  of  making  him  a  witoess,  it  is 
possible  that  the  release  may  oi^erate,  be- 
oaose  as  the  surety's  rikht  to  indemnity 
arises  when  the  oontraet  is  made,  it  may  be 
regarded  as  a  present  right  to  take  effect  in 
future.  Bank  f^  Limedone  r.  Penick,  18  D. 
136. 

Whether  sndk  release  be  an  absolute  dis- 
obaige  or  not,  if  it  be  aooompanied  by  a 
oovenant  not  to  resort  to  the  principal,  the 
surety  will  be  estopped  from  demanding  re- 
muneration from  tne  principal  in  case  the 
aotion  goes  against  him,  and  the  principal  is, 
therefore,  a  oompetent  witness,     /ft. 

A  town  may  render  its  treasurer  a  oom- 
;«tent  witness  in  an  aotion  against  a  tax 
collector  and  his  sureties,  where  the  question 
is,  whether  the  collector  has  paid  to  the 
treasurer  certain  moneys  collected,  by  releas- 
ing such  treasurer  by  rote  from  personal 
UabiUty.    IMi  t.  OUmgh,  23  D.  613. 

A  reconsideration  of  a  vote  releasing  the 
treasurer  of  a  town  from  liability,  to  render 
him  competent  as  a  witness  against  a  tax 
collector  and  his  sureties  for  not  paying  over 
money  collected,  cannot  affect  the  vested 
rights  of  the  treasurer  under  such  vote^  and 
is  wholly  unavailing,    /ft. 

Persons  who  have  released  their  interest, 
or  removed  from  the  neighborhood,  are  oom- 
petent witnesses  to  prove  an  agreement  by 
parol  by  an  owner  of  land,  to  mve  land 
enough  for  a  school,  if  the  neighoors  will 
boila  a  school-house,  where  the  hoase  has 
been  built  accordingly.  Uartifi  v.  McOord^ 
SOD.  342. 

Where  a  person  offered  as  a  witness  had 
^ren  a  bond  of  indemnity  to  the  party  call- 
ing him,  which  the  latter  delivered  up  be- 
fore the  trial,  in  order  to  oualify  such  per- 
son to  testify,  he  will  be  a  competent 
witness.  Beecher  v.  BuekutghoM^  44  D. 
68a 

A  witnesses  liability  to  aa  estate  having 
been  released  by  one  of  several  ioint  admin- 
istrators, he  is  no  hmsnr  disqualified  on  the 
jcround  of  interest.  5Aa»  v.  JSerry,  68  D. 
702. 

A  witness  liable  to  defendant  on  a  cove- 
nant is  oompetent  to  testify  for  him  after 


being  released  by  him.     IHIsoa  v.  Pfibsa. 
61  D.  227. 

The  fact  that  a  witness  transferred  hit 
interest  for  the  purpose  of  becoming  a  wit- 
ness does  not  disqualify  him,  however  it 
may  affect  his  credit.  JfoL  Fire  Ine,  Co.  v. 
Orome^  77  D.  289. 

One  of  the  two  Joint  oblif^ro  not  sum- 
moned is  not  a  oompetent  witness  for  the 
other  who  is  summoned,  to  prove,  undei 
notice  of  set-off^  a  debt  due  from  the  plain* 
tiff  to  the  witness,  though  the  witness  is  re- 
leased by  the  defendimt.  ffeiutereon  v. 
Lewie,  U  D.  733. 

A  defendant  cannot^  by  giving  a  release  of 
his  interest  to  his  oo-defendants,  pendenU 
UU,  become  a  oompetent  witness  for  then, 
when  the  plaintiff  most  get  a  decree  against 
him  if  he  sets  any  at  all;  his  liability  lot 
costs  would  be  a  sufficient  objection  to  his 
competency.    FaBe  v.  Oarpenter^  28  D.  681 

The  release  of  a  witness  who  mMars  to  be 
the  real  plaintiff,  ot  aU  interest  in  the  ssit^ 
which  he  deavers  te  the  attorney  of  tiM 
plaintiff  of  record,  is  a  delivery  to  himseH 
and  consequently  unavailing.  Aeeaieoiiv. 
MvdgeU,  34  D.  166. 

The  delivery  of  a  release  brawllBsaste 
aa  attorney  in  a  eauas,  is  a  deliveiy  te  tlM 
party  who  empb;^ ed  him.    /ft. 

A  colorable  assignment  of  a  ohooe  in  no- 
tion, for  the  pnrpose  of  allowing  a  le^ 
plaintiff  to  testify,  does  not  divest  his  ia« 
terest.     Phinnef  v.  Tracey,  44  D.  116. 

The  release  executed  at  tile  trial  of  one  of 
the  neoeesary  parties  plaintiff  does  not  make 
him  a  oompetent  witness  for  his  co-plaintHl 
ScoU  V.  Bromm,  67  D.  256. 

A  release,  to  qualify  a  witness,  must  be 
given  before  the  testimony  is  oloeed,  or  it 
comes  too  late.  But  if  the  trial  is  not  over, 
the  court  will  permit  the  witness  to  be  re- 
examined after  he  is  released,  aad  it  will 
generally  be  sufficient  to  ask  him  if  his  testis 
mony  already  given  is  true,  the  drcumstanoee 
under  which  it  has  been  given  foing  only  to 
the  credibility.  NaL  Fire  L  Co.  v.  {Vans, 
77  D.  28a 

The  release  to  a  witness  to  render  Idst 
competent  where  Ids  interest  or  inoompeteaoy 
has  not  been  disclosed  by  his  evidence^  oaa 
not  be  proved  by  himself  nor  by  em  pmru 
of  others.  Bank  of  (TUea  v.  Jfer- 
48  D.  188. 


ftb  Various  Applications  of  tiM  Gommoa^laii 

RuloL 

40.  Assignor  and  Assignee.  —  The 
assignor  of  a  chose  in  aotion,  although  the 
plaintiff  on  the  record,  may  testify  when  it 
appears  that  the  assignment  was  made  in 
the  usual  course  of  business,  and  without 
any  intention,  either  express  or  understood, 
of  supporting  the  claim  by  the  oath  of  the 
assignor.    Phimtejf  v.  Traeey,  44  D.  116. 

la  aa  aetioa  by  a  landlord  against  hie 
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on  their  ooTenaata,  mi  aadgnee  of  the 
leeae  who  has  performed  iU.  he  was  boi|iid  to 
bj  the  oootraet  of  Miignment,  end  does  not 
appear  to  be  responsible  to  either  of  the  par* 
ties,  is  eompetent  to  be  a  witneei,  JFitker  r. 
MUUkm,  4d  D.  497. 

The  assignee  of  third  oeraons  who  Is  ad- 
mitted to  appear  and  defend  an  action  on 
the  sappoufeion  that  the  interests  of  his 
assignors  might  in  some  way  be  affeeted  by 
the  action*  and  who  afterrands  withdraws 
his  appearance  bv  the  learo  of  the  ooart,  ia 
not  a  party  to  the  action  nor  privy  to  the 
Jndgnfukt,  and  is  not  incompetent  as  a  wit- 
ness in  the  action.  8wim»eot  Madkime  Oo.  t. 
WMker,  55  D.  172. 

In  a  suit  by  an  assignee  ci  nnassignable 
UfftX  choses,  the  assi|gncr  is  not  a  competent 
witness  for  him.  HopkiM  v.  HcpBm,  63  D. 
66S, 

The  assignor  of  a  certificate  of  deposit  not 
negotiable  is  not  a  conqpetent  witness  to  sap- 
pert  it  in  an  action  by  the  transferee.  5ais 
hg$  Fmd  Soektif  ▼•  i^aefnoi  Bank,  78  D. 
S90. 

41.  Debtor  and  OTttditor.—  Mon^  paid 
Toluntarily,  with  fall  knowledge  of  the 
laots»  cannot  be  reoorered  back;  and,  there- 
fore, a  person  to  whom  snch  a  psyment 
has  been  made,  is  a  competent  witness  lor 
the  pitfty  who  made  tbe  payment  to  him. 
Beecker  t.  B^lungham.  44  D.  68a 

The  fact  that  a  witness  is  a  stockholder 
in  a  company  to  which  plaintiff  is  indebted 
does  not  render  him  incompetent.  A  credi- 
tor may  be  a  witness  for  his  debtor.  Simon$ 
▼.  Vulcfm  Oa  etfi.  Co.,  100  D.  928. 

An  exeontion  defendant  4s  not  a  oom- 
petent  witness  to  prove  the  Wne  of  the 
goods  seised  on  execntion  in  an  action 
between  two  of  his  creditors,  who  both  claim 
the  goods,  where  the  plaintiff  claimed  them 
nnder  an  attachment  made  subject  to  the 
defendant's  claim,  as  he  would  nave  a  direct 
interest  to  prove  the  value  of  tiie  goods  to 
be  more  than  suffiaient  to  pay  defendant's 
debt    Edqerly  v.  Bmerwn,  55  D.  207. 

49.  Heirs,  doTiaees,  legatees,  sta— 
A  devisee  who  releases  ali  interest  under,  a 
wiU  is  a  competent  witness  for  the  trustee 
appointed  by  it.     Cwik  v.  Oraid^  16  D.  564. 

An  heir  is  a  competent  witness  in  a  suit 
hj  an  executor,  when  he  has  transferred  all 
his  interest  in  the  estate.  SylvetUr  v.  Dom- 
•er,  49  D.  786. 

The  heirs  of  a  deceased  person  are  com- 
petent witnesses  to  disprove  a  idll  by  which 
they  would  take  a  ^^reater  share  than  under 
the  statute  of  distnbutionsi  but  they  would 
be  incompetent  to  support  it.  BAerU  ▼• 
TrawkK  o2  D.  164. 

A  devise  of  property  is  presumed  to  have 
been  accepted;  but  proof  that  the  devisee 
refused  or  disclaimed^  though  informally, 
shows  thai  the  estate  never  vested  in  him, 
and  nrevents  the  devise  from  giving  him  an 
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interest  which  should  disqualify  him 
testifying  in  support  of  the  wiU.    BmrriU  v. 
aUiimtm,  64  D.  532. 

The  legatee  in  a  will  is  a  competent  witneea 
to  sustain  it  in  probate  prooeedings.  He  is 
not  a  party  to  tike  suit,  nor  is  the  suit  pros- 
eouted  wholly  or  in  part  in  his  immeoiate . 
and  undivided  behalf,  within  the  meaning  of 
the  stotute.     Loieyer  v.  SmUh,  77  D.  46a 

A  le£|atee  under  a  prior  will  is  a  oompe* 
tent  witness  against  a  subsequent  will  in 
oontest.     TUUnf  v.  TUhw,  93  D.  601. 

A  warranty  of  title  is  implied  in  a  partition 
deed  between  tenants  in  common  taking  by 
descent  in  Pennsylvania,  and  one  of  snob 
tenants  is  not  a  competent  witness  for 
another  in  ejectment  thereafter  brought  by 
the  latter  to  recover  his  share  of  the  land. 
PaUermm  ▼.  Lanning,  36  D.  154. 

The  heirs  at  law  of  a  deoeased  testator  are 
not  competent  witnesses  in  a  feigned  issue 
to  tiy  the  titie  to  certain  lands  between  an 
alleged  devisee  and  another  heir,  although 
they  have  conveyed  their  interest  in  the 
land  to  the  party  o^  record.  Atajf  v.  Bo&ver^ 
45  D.  713. 

48.  Inhabitants  of  town  or  county* 
party  to  the  suit.  —  The  inhabitants  of 
towns  are  competent  witnesses  for  the  towns 
in  which  they  reside,  without  a  release.  Coa- 
grtgaU<mal  Soe,  v.  Party,  25  D.  455. 

The  remote  and  contingent  interest  of  a 
corporator  in  a  mere  municipal  corporation 
is  not  sufficient  to  exclude  him  as  a  witness 
in  behalf  of  the  corporation.  WcUertown  v. 
Coteen,  27  D.  Sa 

44.  Judicial  oAcers. — Where  an  ap- 
peal is  tikken  from  a  decree. of  a  probate 
judge^  on  the  ground  that  he  is  interested  in 
the  estate,  and  has  therefore  no  jurisdiction 
to  enter  such  decree^  he  is  a  competent  wit- 
ness to  prove  that  he  is  not  interested. 
Sigoumey  v.  Sibley,  32  D.  248.  ^ 

A  justice  of  the  peace  who  tiied  a  cause  ia 
a  competent  witi^ess  to  prove  the  grounds 
upon  which  it  was  decided.  Taylor  v. 
LarUn,  49  D.  119. 

Justices  of  ^  the  peace*  wlio  have  certified 
to  an  execution  and  acknowled^ent  of  a 
deed,  shall  not  be  permitted*  as  witnesses,  to 
contradict  what  they  have  certified  as  mag- 
istrates.   Highberger  v.  StiMer,  83  O.  59.1 

A  justice  of  the  peace,  who  has  certified  to 
an  execution  and  acknowledgment  of  a  deed, 
may  testify  to  facts  which  oo  not  contradict 
his  offidaf  certificate^  although  they  may 
incidentally  operate  on  the  legal  effect  of  the 
instrument  acknowledged  before  him;  such 
as  tiie  age  and  health  of  the  grantor,  the 
payment  or  non-payment  of  the  oonsidera- 
tion,  the  reading  or  non-reading  of  the 
instrument,  or  other  collateral  facts  not 
conflicting  with  what  he  had  certified.    /&. 

45.  Jurors.*  —  A  juror  whose  oondnci 

•  Testtmdliy  of  grand  fnroili  10  tmpsaeh  ladled 
mant*  see  note,  ifi  D.  2u-2i&. 
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la  impMdied  by  •  mofeUm  ia  «R«rt  wmoi  bft 
•  ^tatfM.    Jkmar.  RoberUt  1  D.  8S. 

To  delMt  a  plea  ol  »  former  ftdjudioatkMiy 
th*  testiiiumy  ol  one  of  the  jnr^  oh  the  form- 
er trial,  tiut  the  matter  in  the  pending  imne 
wae  not  paued  npon  by  the  jury  on  the 
former  tnal,  —  AeU,  inoompetent»  it  ap- 
pearing from  the  judgment  reoord  in  toe 
tormer  aotion  that  the  matter  in  qnertion 
was  in  ieene  in  that  action.  Underwood  t. 
JVvadk,  25  R.  50a 

A  grand  juror  before  irhom  an  indictment 
was  presented  is  oompetent  to  prore  that  the 
defendant  appeared  oefore  thegrand  jury  to 

froseouto  the  indietment.  Whito  ▼•  Fox^  4 
K643. 

Grand  Jnrare  may  be  examined  as  wit- 
nesses  to  show  whether  the  neoeeaaty  num- 
ber cottourred  in  finding  an  indiotmeiit. 
L9U^9  0am,  10  D.  2f71. 

A  witness  may  be  impeaohed  on  the  trial  of 
«a  indictment  by  proof  that  he  testified  dif- 
ferently before  uie  grand  jury,  and  the  tes- 
timony of  grand  jurora  is  admissible  there- 
for. Com.  ▼.  Mead,  71  D.  741.  &  P.^ 
Ocrdonv.  Oom.,  37  R.  672. 

The  oath  of  grand  juit>fa  to  the  secrecy  of 
their  proceedings  does  not  jureyent  them 
from  being  witnesses  on  the  trial  of  a  person 
for  perjury,  committed  while  a  witness  be- 
lorethem.    SkUer.  BfmtffhUm,4$D.Slf]f7. 

The  competency  of  grand  jurors  to  testify 
is  peculiarly  a  matter  of  discretion  with  the 
Oouit  to  discrimiaate  as  to  it;  and  in  an  ao^ 
tion  of  slander  grand  jurors  are  oompetent  to 
testify  to  the  uttering  of  the  supposed  slan- 
derous woida  before  them,  while  otficiating 
as  grand  jurors,  ^eufilt  t.  Mobkon,  51  D. 
182. 

46.  I«ftndlord  and  teiuuit.  —A lessor 
of  aa  easement  is  a  competent  witness  for  the 
lessee  in  an  action  by  the  latter  for  a  dis- 
twbanoe  thereot  Bkrd  ▼.  8miA,  84  D. 
488. 

A  refusal  to  permit  a  discontinuance  as  to 
a  tenant  in  possession,  where  his  landlord 
has  been  admitted  to  defend  in  an  aotion  of 
ejectmenti  for  the  purpose  of  making  him  a 
witness  against  his  landlord,  la  not  error, 
becauae  a  diacontinuance  aa  to  tike  tenant  ia 
a  diacontinuance  of  the  whole  action,  /'e- 
ienv.  il/2iMm;  86  D.  574. 

A  la&d-owner  ia  an  incompetent  witness 

for  an  officer,  in  trover  by  an  occupant  for  a 

ahare  of  the  producte  of  a  farm  aold  by  the 

officer  on  execution  against  the  hmd-owner. 

WhUe  ▼.  itfbfioa,  62  D.  75. 

47.  Master  and  crew. —  A  maater 
and  the  marinera  are  oompetent  witneaaea 
for  the  insured,  in  an  action  on  a  policy  of 
marine  insurance.  Awterieam  /aa.  Oa,  ▼. 
/nafey,  47  D.  509. 

48.  Xortgagrof  and  mortgagee.  —  A 
mortgagor  is  not  a  competent  witness  for 
the  mortgagee,  in  aa  ^ectment  bioaght 
againa'   one  to  whom  the  mortgagor   has 


qoitelaimed  the  laad.  Jaeknm  t.  Jf«- 
Ckeane^,  17  D.  521. 

The  mortgagor  ia  a  competeat  witneaa  for 
the  mort^;agee  in  a  auit  to  foredoee  a  mort- 
gage agamst  an  attaching  ereditcr.  Oatriit 
T.  Campion,  21  D.  095. 

The  mortgagor  ia  a  oompetent  witneaa  tu 
prove  that  an  assignor  of  the  mortgage  had 
notice  that  the  whole  of  the  land  did  not 
belon|[  to  the  mortgagor,  but  was,  by  mia- 
take,  mduded  in  the  description,  where  the 
assignee  sues  a  stranger  in  ejectment.  Moii 
¥.  Clark,  49  D.  566. 

The  mortgagor  who  has  convened  mort- 
gaged premises  is  a  competent  witness  for 
hh  grantee^  to  show  payment  of  the  mor^ 
page,  in  an  action  by  the  latter  to  prooun 
its  disoharge,  or  leave  to  redeem.  Beaek  v. 
Cooke,  86  D.  260. 

Where  a  mortgagor  has  assigned  all  hia 
inteiesta  in  the  mortgaged  pro^rty*  he  ia  a 
competent  witness  for  tiie  assignee  to  show 
the  true  amount  due  on  t&  mortgage. 
Bank»  v.  MeCMJtan,  87  D.  594 

49.  Notaries.  —  A  notary  may  be  pai^ 
mitted  to  testify  as  to  his  usual  oonrse  cl 
proceeding  and  customary  habits  <^  busineaa. 
UnUm  Bank  v.  Stone,  79  D.  631. 

A  notary  who  certifies  to  an  acknowledg- 
ment is  a  competent  witness  to  establish  the 
due  execution  <^  a  conveyance,  as  against  the 
denial  of  the  person  by  whom  his  certificate 
states  it  to  have  been  acknowledged.  Janam 
V.  McCahm,  83  D.  84. 

50.  Officers,  generally. — A  treasurer 
of  a  town  is  a  competent  witness  in  an  aotiim 
by  the  town  against  a  tax  colleoior  to  re- 
cover the  amount  of  taxes  collected  by  him, 
to  prove  that  the  witness  in  his  office  of 
treasurer  gave  the  defendant  a  receipt  for 
more  than  the  sum  which  he  had  actually 
paid  in  or  accounted  for  aa  coUector.  Tovm 
cf  Orc/Um  v.  FoUanAee,  41  D.  736. 

The  teatimony  of  a  public  officer  ••  admla- 
sible  in  a  suit  in  whica  he  is  not  a  party,  to 
show  that  he  acted  in  that  capacity.  jSiote 
▼.  MeNaUy,  56  D.  660. 

One  of  the  commissioners  who  sell  land 
for  partition,  by  order  of  the  probate  ooort^ 
is  a  competent  witness,  under  the  Alabama 
statute,  for  the  owner  of  such  land,  in  aa 
action  brought  by  him  to  reoover  of  a  jmr- 
chaser  who  has  failed  to  comply  with  his 
contract,  the  excess  in  amount  bid  by  him 
at  the  first  sale  over  the  amount  realized  at 
a  resale  of  the  same  land.  HuUon  v.  WUU 
km»,  76  D.  297. 

51.  Officers  and  atockholders  in  oor> 
porations.  — A  stockholder  is  not  compe- 
tent to  be  a  witness  for  the  corporation. 
Lwuik  V.  PoMeihwaUe,  12  D.  495.      S.  P., 
lvat90n  V.  Lisbon  Bridge,  81  D.  49.    But  he 

may  be  called  and  examined  by  the  opposite 
party  in  a  suit  against  the  corporation,   ffari 
V.  New  OrUatu,  etc  R,  B.  Co.,  36  D.689. 
A  stockholder  who  is  called  and  examined. 


V«r  ladffs  to  HotM  te 

M  »  witneM  on  behalf  of  tlM  plaintiff  ia  »  mit 
agatnat  tha  oorporation,  may  be  eroaa-axam- 
inad,  and  teatiQr  in  favor  aa  wall  m  againat 
hia  intareata  npon  the  mattera  in  r«f aronoa 
to  which  he  is  oalied.    Ih. 

The  preaideut  of  a  oorporation  owning  atook 
therein  ia  inoompeten^  on  tha  ^nnd  of 
iatereati  to  teatify  ocmoeming  hu  acta  aa 

rit  of  the  oorporation.  The  ezceptioa  to 
general  role,  ao  far  aa  the  membert  of  a 
oorporation  are  oonoamad,  aeema  to  be  oon- 
finod  to  keepera  and  depoattaries  of  oorporate 
doonmenta.  Blm  ▼.  wcUer  and  Mining  (7o.« 
81  D.  132. 

The  preaident  and  aeoretary  of  aa  inanr- 
ance  oompany,  who  are  not  atookholders 
therein,  are  oompetent  witneaaaa  for  the 
nompany  in  an  notion  against  it.  National 
L.  Int.  Oo.  ▼.  Crane,  Tl  D.  289. 

An  agent  of  a  oorporation  def endant*  who 
la  alao  a  atookholder  therein,  ia  not  a  oompe- 
tent witneaa  for  it  m  aa  aotUm  on  «  oontraot 
nude  by  him  as  ita  agent;  for  he  haa  a  direct 
interest  in  the  reanlt  of  snoh  aolion,  inde* 
pendantly  of  hia  acta  aa  agent.  Pa»  ale. 
Jiam.  Co.  V,  DandHdge,  29  D.  SO. 

A  elerk  of  the  bank  who  is  sn|»poaed  to 
haTO  made  a  mistake,  throvffh  whioh  a  de- 
poaitor  waa  enabled  to  orerdraw,  is  not^  on 
that  aooonnt,  incompetent  to  be  a  witneaa  for 
the  bank  in  an  notion  against  the  depositor. 
Union  Bank  t.  Knapp*  16  D.  182. 

A  cashier  is  a  oompeteot  witneaa  for  a  bank, 
loshow  that»promissory  note,  pavable  "^— 
months  after  date  "  was  intended  to  be  pay- 
able at  twalTn  months.  Umkm  BaoM  v. 
Meeker,  60  D.  659. 

A  member  of  a  corporation  ia  aot  aa  inoom- 
patent  witness  for  it  simply  becanse  he  is  its 
anrety  for  the  payment  of  a  debt  which  is 
not  in  controrersy  in  the  snit  on  trial.  MU- 
ler  ▼.  Mariner^e  Church,  20  D.  841. 

52.  PartieB  to  negotiable  i>aper, 
ganarally.  —  The  payee  of  a  note  is  a  oom- 
petent witness,  in  an  action  by  an  indorsee 
against  one  whose  name  ia  written  on  the 
back  of  the  note,  charging  him  aa  maker. 
Oooc^T.  Martin,  91  D.  708. 

58. indorsers.  *  —  The  indoraer  of  a 

promissory  note  is  not  a  oompetent  witness 
m  a  snit  against  the  maker,  to  prove  that 
though  drawn  aa  an  ordinary  note  of  bnai- 
ness  and  so  disoonnted  by  the  holder,  it  was 
in  fact  ezeoated  for  the  indorser's  aooommo- 
dationt  especially  if  the  maker  receired  a 
bond  of  indemnity  from  the  indorser  at  the 
time  the  note  was  drawn.  Bank  e/  Monl^ 
gomery  ▼.  Waiker,  11  D.  709. 

The  indorser  of  a  negotiable  instrument  is 
not  a  oompetent  witness  to  impeach  ita  oon- 
aideration.    Dewey  v.  Warrinerf  22  R.  91. 

A  special  indorser,  or  one  indorsing  as 
agent,  is  a  competent  witness  on  behalf  of 

*  Indofser  of  neffotiable  Instrument,  whether 
competent  to  impeach  Its  Tallditr.  see  note,  22  R. 
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hia  indorsee  against  the  maker,  or  a^wict  one 
wlio  has  ffnaranteed  the  pmMut « the  acta 
to  the  inooraee  on  behalf  of  the  nmker.  MoU 
▼.  Sieke,  18  D.  650. 

One  who  indorses  a  note  withont  reooarM 
ia  a  competent  witness  for  a  anbsequent  hold- 
er in  an  action  to  enforce  payment  of  the 
note.  Biabing  ▼.  Oraham,  63  0. 610;  JBiger^ 
ly  ▼.  Shaw,  67  D.  849. 

in  a  anit  against  an  accommodation  in* 
dorser  by  an  innocent  holder,  the  indorser  ia 
oompetent  to  prom  a  material  alteratioo. 
Joneer.  Matthewe,  41  R.  633. 

54.  ^—  makora  of  notaa.  —  One 
whoae  name  is  forged  to  a  note  ia  a  com- 
petent witness  in  an  action  by  the  transferee 
of  the  note  against  the  transferror  on  the 
original  liability.    Pope  ¥.  Namee^  18  D.  8a 

Where  one  maker  signs  the  name  of 
the  other  maker,  at-  the  latter's  request, 
to  a  joint  and  aeyeral  prominory  nots^ 
the  maker  thus  signing  is  a  oompetent  wit* 
ness  to  prore  the  signature  of  the  other  in  a 
snit  against  the  latter  by  the  holder,  if  orm 
▼.  Ortem,  88  D.  471. 

The  drawer  of  a  note,  in  whose  laTor  aa 
award  nnappealed  from  waa  mads,  is  not  a 
competent  witness  in  a  suit  thereon,  al- 
thott^  at  the  time  his  testimony  is  offered 
he  is  a  wwtifled  bankrupt,  and  without  any 
interaat  ia  the  erent  of  the  snit  Woif  ▼. 
fUk,  44  O.  141. 

The  drawer  of  a  aote  mmr  be  a  wilasas  if 
he  has  been  released  from  all  liability  and  is 
withont  interest  in  the  aaii.  Bank  ▼.  For' 
dyee,  49  D.  661. 

The  maker  of  a  note  Is  a  oompetent  wit* 
neas,  as  between  the  assignor  and  aasignee  of 
a  promissory  note,  for  all  purpoaes  exoept  to 
impeaoh  ita  validity  or  to  prove  ita  paymeati 
his  interest  ia  equally  balanced  between  the 
partiea.  Thna,  where  an  aasignee  seeks 
to  recover  againat  his  assjgniw  upon  the 
ground  that  tiie  maker  was  insolvent,  and  a 
suit  against  him  would  have  been  nnavail- 
iug,  the  fact  of  hia  inaolvenoy  may  be  proved 
by  the  maker  himaeif .  Corgan  v.  Frem,  89 
D.  286. 

The  maker  Is  a  oompetent  witness  on  be- 
half of  the  pUintiff  in  an  notion  by  the  in- 
dorsee against  the  indorser  of  a  promisaory 
note,  judgment  having  been  recovered 
against  the  maker  on  auch  note.  Bamk  e/ 
(hUiMa  V.  Magruder,  14  D.  271. 

In  an  action  npon  a  promisaory  note  by  a 
6oaa  Jide  holder,  the  maker  is  a  oompetent 
witness  to  prove  that  he  was  induced  to  sign 
it  by  fraudulent  representationa  that  it  was 
another  and  different  instmment.  Abboti 
V.  Roee,  16  R.  427. 

55.  Partnara.  —  Where,  on  the  diasola- 
tion  of  a  firm,  a  debtor  givea  each  partner  a 
note  for  hia  share  of  the  indebtedness,  one 
partner  is  a  omnpetent  witaesa  for  the  othat 
ma  suit  by  the  lattar  on  hia  nate.    iforssv. 

h.  ATI. 


A  r»loM%  to  raider  »  pwtMr  oonmataiit 
M  »  witneM,  mwt  ralaMt  from  liAbmtj  §31 
momben  of  the  firm.  Bamk  ^  C/itfea  ▼« 
Menertem,  49  D.  188. 

A  oo-]fMrtaer  or  exocntor  of  »  doooMod 
MTtaar  is  »  oompotent  witnou  igunct  tho 
ttrm.     ffUte  T.  Tudor,  76  D.  126. 

A  partoor  is  not  a  oompetent  witneu  for 
»  oo-p«rtiMr  in  an  aotioa  by  the  latter  alone 
for  an  injury  to  firm  proper^,  ainoe  he  ia 
entitled  to  hie  share  of  the  reoover^,  if  any, 
though  he  refnaed  to  join  as  plaintiff  and 
was  made  a  defendant.  IfightingaU  Y.  Scan-- 
neU,  66  D.  625. 

A  partner  not  lerred  with  prooess  is  not 
a  oompetent  witness  on  the  part  of  the  plain- 
tiff to  prore  that  defendant  is  a  oo-partner 
with  the  witnees.  Dknn  y.  Hood,  38  O. 
461. 

58.  Personal  ropresentatlTMk — Where 
the  goardian  of  the  heir  intermarried  irith 
the  administratrix  of  the  decedent,  and 
thereby  eame  into  the  possession  of  the  per- 
sonalty of  the  estate,  m  aa  notion  on  the 
ffoardian's  bond,  after  the  rendition  of  the 
final  aooonntof  the  administration,  —  held, 
that  the  administratrix  and  her  secnritieB 
wer%  by  snoh  rendition,  released  and  dis- 
oharged.  and,  therefore,  oompetent  witnesses 
in  the  :Mtion.    Segart  y.  State,  14  D.  266l 

The  administrator  is  a  oompetent  witness 
ia  a  suit  between  third  parties  to  proYO  that 
a  oonYeyanoe  made  by  his  intestate,  and 
whioh  purports  to  be  an  absolute  sale,  was 
a  oonYeyanoe  in  trust  to  reimburse  both  oon* 
tending  parties  for  money  paid  by  them  as 
sureties  of  the  intestate.  MiUar  y.  TheUcher, 
60  O.  172. 

57.  Persons  occupying  one  of  U&e 
personal  relations. — A  mother  is  incom- 
petent as  a  witness  for  or  against  her  daugh- 
ter, but  is  oompetent  to  testify  in  favor  of 
her  aoQ-in-Uw;  her  oredibility  as  affected  by 
him  is  a  proper  subject  for  the  consideratioa 
of  the  jury.    (Treses  y.  Steel,  46  D.  551. 

The  fact  that  a  witness  is  related  by  oon- 
sangninity,  or  any  other  domestic  or  social 
relation,  to  either  of  the  parties  to  the  ac- 
tion, does  not  necessarily  affix  a  legal  dia- 
oredit  to  his  testimony.  It  may  (not  must) 
to  its  oredibOity.     Pott9  y.  Houae,  60  D. 


A  minor  child  of  the  testator,  to  whom 
goods  are  famished  upon  a  promise  by  the 
executor  to  pay  for  them,  is  not,  on  the 
around  of  interest,  an  incompetent  witness 
'  for  the  creditor.  Scufi/ord  y.  Howard,  68 IX 
101. 

58.  Principal  and  agent  —  servants. 
—  An  agent  or  senraut  oiay  be  a  witness  for 
his  principaL  Watnufright  y.  Straw,  40  D. 
675.  Except  in  cases  where  the  principal  is 
saed  on  account  of  the  negligence  of  the 
agent  UeDoweU  r.  Simpaon,  27  D.  338; 
Sinaher§  y.  Kendall,  80  D.  610. 

An  agent  is  incompetent  to  testify  for  his 
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principal  unless  the  latter  has  released  him. 
Oti»  Y.  Thorn,  58  D.  Sa^. 

An  agent  may  be  a  witness  to  prove  his 
own  authority.  McDowell  y.  Slmpton,  27 
D.  338.  As  where  the  claim  of  the  principal 
or  master  is  founded  on  the  act  of  the  wit- 
ness done  according  to  his  duty  and  his  un- 
dertaking.- Moaee  y.  B.  di  M.  R,  R.,  65  D. 
222. 

An  agent  commencing  and  carrying  on  a 
suit  is  a  competent  witness  for  the  plamtiffs, 
where  they  have  ratifie  I  his  acta  and  have 
agreed  to  become  responsible  for  the  costs. 
Medbuny  y.  WaUon,  39  D.  726. 

An  agent  to  sell  a  chattel  may  be  a  wit- 
ness for  the  owner  in  an  action  for  the  price 
thereof,  unless  it  be  proved  that  he  is  uable 
for  negligenoe  or  misfeasance,  and  witliout 
such  pro^  the  law  presumes  against  his  neff- 
Ugenoe  or  misfeasance.  Scott  v.  Welle,  40  U. 
5§3. 

A  servant  intrusted  with  the  management 
and  diai>osition  of  a  team  is  a  oompetent 
witness,  in  an  action  by  the  owner  thereof,  to 

grove  the  forcible  taking  of  one  of  the  horses 
y  the  defendant     Moore  v.  Shenk,  45  IX 
618. 

The  testimony  of  an  agent,  detaUing  the 
representationa  made  to  the  purchaser  b^ 
him,  as  agent,  is  admissible^  but  not  his 
testimony  containing  a  statement  of  what 
induced  the  agent  hmiself  to  share  in  the 
purchase.  HammaU  v.  3ner9on,  46  D* 
598. 

An  agent  interested  in  the  event  of  a  suit, 
to  the  extent  of  a  reasonable  oompensatioa 
for  his  services  as  agent,  is  rendered  compe- 
tent by  an  assignment  of  his  interest  to  the 
plaintiff  for  a  proper  consideration.  BaSeif 
v.  i?Aaie,55  D.  241. 

A  common  carrier  is  a  competent  witness 
in  favor  of  the  person  employing,  to  show 
that  he  was  employed  to  transport  the  goods, 
and  that  he  left  them  with  the  defen- 
dants,    lb, 

A  oartman  is  a  competent  witness  to  prove 
the  delivery  of  ^oods  to  a  common  carrier, 
in  an  action  against  the  carrier  for  the  loss 
of  the  goods;  and  his  competency  is  not  af- 
fected by  an  offer  of  the  <£ifendants  to  prove 
to  the  court  that  the  loss  happened  by  the 
misconduct  of  the  witness.  Moeee  v.  B.  S 
M,  B,  R„  55  D.  222. 

An  agent  is  a  oompetent  witness  for  the 
principal  in  an  action  of  replevin  brought 
by  him  to  recover  property  which  the  agent 
sold  contrary  to  his  instructions.  TowU  v. 
LeavUt,  55  D.  195. 

Sub-contraotor9  are  competent  witnesses  to 
prove  a  purchase  aad  delivery  of  lumber  to 
be  used  on  a  building,  in  a  proceeding  by  selre 
faeku  on  a  claim  for  the  lumber^  fnmi^hed 
the  sub^oontractors  for  the  erection  of  the 
building.  Odd  Felhm^  HaU  v.  Maaeer,  6^ 
D.  675. 

A  clerk  who  is  to  be  paid  by  a  share  ia 
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Ike  prafili  d  »  basineM  oondaoted  by  par- 
ties againtt  whom  a  materUl-inan'i  lien  for 
lumber  famished  to  ereet  a  building  it 
Bought  to  be  enforced,  if  a  competent  wtt^ 
ness  for  auoh  parties  in  tiie  proceeding  to  en« 
force  the  lien,  ffunier  v.  Blanehar%99  D. 
547. 

An  agent  of  the  asanred  it  not  rendered 
imoompetent  as  a  witness  in  an  action  on  a 
pcUioy  taken  oat  by  him  on  accoant  of  his 
principal^  in  wluch  he  is  named  as  agent,  by 
the  fact  that  in  his  sworn  statement  of  loss 
he  describes  it  as  "  his  "  loss,  and  that  the 
answer  charges  that  he  is  the  real  plaintiflf. 
Ifendenon  w,  W.  M.  ^  F,  /.  (7o.,  43  D.  176. 

If  an  insarance  agent  fills  up  an  appUoa' 
tlon  of  an  applicant  for  insarance  to  the 
oompany  for  ^niich  the  agent  is  solicit- 
ing insarance,  and  is  also  a  stockholder 
in  such  company,  the  agent  becomes  there- 
by the  agent  of  the  person  seeking  to 
be  insured,  for  that  pnrpose,  and  is'  a 
oompetent  witness  on  behalf  of  the  company 
to  pro7e  what  happened  between  the  agent 
and  applicant  at  that  time.  Mul,  F,  Im, 
Co.  ▼.  Deale,  79  D.  673. 

A  elerk  is  a  competent  witness  to  prove 
iStkB  non-delivery  of  a  package,  as  having  no 
fnterest  in  the  event  of  the  suit,  where  the 
■nit  is  broaght  bv  his  employer  against  an 
express  6ompany  for  the  loss  of  a  package  of 
money*,  the  clerk  having  receipted  for  the 
package  without  receiving  it,  sapposing  that 
ne  was  receipting  for  other  artides,  and  the 
elerk's  father  afterwards  volnntarily  paid  to 
the  employer  the  amount  of  the  loss.  Amet' 
icon  Express  Co.  v.  Haggard,  87  D.  257.    ' 

59.  PrindpcLl  and  surety.  —  The 
principal  is  a  competent  witness  for  the 
«arety  to  prove  an  agreement  by  which  the 
liability  of  the  latter  Udiichari^ed.  Steele  r. 
Bwd,  29  D.  218. 

A  principal  is  incompetent  as  a  witness, 
on  the  ground  of  interesti  in  an  action  on  a 
bond  brought  against  his  surety  alone,  al* 
though  the  principal  has  been  discharged 
in  bankruptcy,  ^o^rits  v.  Joyner^  42  D. 
693. 

A  surety  on  a  forfttted  forthcoming  bond 
is  a  competent  witness  in  an  action  against 
the  sheriff  for  neglect  to  make  the  money  on 
an  execution.    Poe  v.  Dorrah,  66  D.  196. 

The  testimony  of  a  competent  witness  in 
one  of  several  actions  tried  together  must  be 
admitted,  though  such  witness  is  not  com- 
petent in  the  oSier  action  by  reason  of  being 
surety  in  a  replevin  bond  for  one  of  the 
parties,  and  the  court  cannot  require  the 
party  to  procure  other  sureties,  so  as  to 
render  the  witness  oompetent  in  all  the 
actions,  but  the  jury  should  be  directed  to 
confine  such  testimony  to  the  case  in  which 
the  witness  is  competent.  KimbaU  v. 
Tkompum,  50  D.  799. 

In  an  action  to  recover  back  monej  paid 
on  a  note  signed  by  the  plaintiff  and 


by  several  others  sA  Baretiee,'one  of  such 
soreties  is  a  oompeteat  witness  for  the  plain* 
tiff,  notwiABBtanding  he  may  have  agreed  to 
indemnify  another  surety  against  i£»  note. 
mdioU  V.  'BeU<mte,  54  D.  85. 

A  surety  on  an  administrator's  hood  is  noit 
incompetent  as  a  witness  for  the  administra- 
tor because  of  a  breadi  of  a  covenant  in  the 
administrator's  deed  of  the  decedent's  realty. 
Mer¥m  V.  Hwrrii,  57  D.  369. 

The  surety  of  an  administrator  b  not 
oompetent  as  a  witness  to  prove  an  item  of 
credit  upon  the  final  accounting.  Hemder- 
§on  V.  Simmone,  70  D.  590. 

60.  SheifiiBi  and  eonstablea.  —  A 
sheriff  is  a  competent  witness  to  prove  that 
he  had  not  given  notice  of  the  time  and  place 
of  sale,  is  required  by  statute.  VaUntime  v. 
Coolev,  33  D.  166. 

A  sheriff  is  a  competent  witness  to  prove 
a  side  of  property  levied  on.  Owen  v. 
Barksdaie,  47  D.  348. 

A  sheriff  who  acquires  an  interest  in  tiie 
land  he  sells  is  an  incompetent  witness  to 
prove  the  levy  of  the  JL  fa,  MeOMtm  t* 
ZTuftftert,  48  D.  56. 

The  testimony  of  a  sheriff  is  competent  to 
disclose  what  transpires  in  the  juxy-room. 
WUam  V.  Berryman,  63  D.  78. 

In  an  action  of  trover  bv  a  purchaaer  at  a 
constable's  sale  for  an  article  sold,  \mt  which 
the  defendant  refused  to  deliver,  the  oon* 
stable  to  whom  the  execution  was  directed, 
and  the  deimty  who  made  the  levy,  are 
oompetent  witnesses  for  tiie  nlaintiff,  not- 
withstanding the  pendency  of  an  action  of 
trespass  against  them  by  the  defendant  in 
the  execution  for«  levying  upon  and  selling 
the  goods  for  which  the  action  of  trover  was 
broiu^t.     ffakh  v.  BarOe,  84  D.  484. 

61 .  Trustee  and  cestui  qne  trust.  — 
A  mere  naked  trustee  named  in  a  deed  is  a 
competent  witness  in  a  suit  to  set  aside  snob 
deed.     Harvey  v.  Alexander,  10  D.  519. 

69.  Vendor  and  purohaaer  of  landa. 
—  A  grantor  who  has  made  no  covenants, 
and  luM  no  interest  in  a  suit  relating  to  the 
bad,  is  a  oompetent  witness.  Herbert  v. 
Herbert,  12  O.  192. 

One  conveying  land  with  a  speoiai  war* 
ranty  under  a  decree,  having  previously 
given  a  bond  to  convey  the  same^  is  a  oom- 
petent witness  between  the  purchaser  under 
the  decree  and  the  heirs  of  the  orinnal  ven- 
dee.   Porter  V.  Robinson,  13  D.  iS. 

A  grantor  with  a  warranty  is  a  competent 
wi^ess  for  the  grantee  in  an  action  brought 
by  him  to  recover  the  land,  though  it  would 
be  otherwise  if  the  action  were  against  the 
grantee.    Jackson  v.  Rke,  20  D.  6§3. 

That  a  witness's  testimony  may  impair  a 
title  which  he  has  conveyed  by  deed  u  not 
a  valid  objection.  Hadduek  v.  WUmartk, 
20  D.  570. 

A  grantee  who  loees  his  title  by  a  failure 
to  register  his  deed  cannot  hold  his  grantor 
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UibU  on  tha  wwrant^  therdn,  ftnd  therefore 
such  grantor  k  not  diaqnalified,  by  reason  of 
mterMt»  from  testifying  in  «  snit  against 
snoh  grantee.    Adaim§  r.  Ouddy,  25  D.  880. 

The  testinumy  of  «  person  in  possession 
d  land  olaiming  for  himself  ana  others  is 
oompetent  to  show  that  he  and  the  others 
were  the  owners  of  the  Und.  Mtuiqfr. 
HoU,  55  D.  234. 

A  grantor  is  a  oompetent  witness  to  proTe 
Iranain a  deed  tohis deeeased grantee,  nnder 
tiie  Ohio  oode,in  a  snit  by  his  jadament  ored- 
itor  agidnst  lum  and  the  heirs  of  his  grantee. 
Bam&rger  ▼.  Tuner^  88  D.  438. 

A  oovenantor  in  a  warranty  which  does 
not  ran  with  the  land  is  a  oompetent  witness 
without  a  release  in  favor  of  the  grantee  of 
the  ooYonantor's  grantee  against  an  adverse 
elaimant;  and  if  the  oovenant  does  ran  with 
the  land,  or  if  the  plaintiff  has  an  equitable 
right  to  enforce  it,  a  proper  release  will  ren- 
der the  oovenantor  a  competent  witness  in 
behalf  of  the  plaintiff.    Ajfru  v.  Duprey,  86 

D.  657. 

In  ejectment,  one  who  has  delivered  pes- 
ncission  to  the  defendant  nnder  his  parol 
agreement  to  pnrehase^  cannot  be  a  witness 
for  the  defendant.  Jaekmm  v.  Staeihoumt 
13  D.  514. 

Where  land  Is  attached*  and  afterwards 
conveyed  to  another  bv  deed  of  warranty, 
the  grantee  in  snch  a  deed  is  not  a  compe- 
tent witness  against  the  attaching  creditors 
in  tiie  snit  in  which  the  attachment  issned. 
Beach  T.  Packard,  33  D.  185.  &  P.,  Km- 
daU  T.  FkH  30  D.  72». 

A  warrantor  of  title  to  lands,  having  a  di- 
rect interest  in  a  suit  affecting  the  title  which 
he  has  warranted,  is  not  a  oompetent  witness 
for  the  warrantee,  or  one  deriving  title 
through  him.  Meidway  v.  Armour,  64  D. 
445. 

M.  of  chattels.  —  One  who  parts 

with  all  his  interest  in  the  subject-matter  of  a 
oooditioiial  sale  is  a  competent  witness  for 
the  pi^iwt"^  in  an  action  of  replevin  by  his 
ocKvendor  against  attaching  crediton  of  the 
vendecb    Smiih  v.  Dermie,  17  D.  368. 

A  vendor  of  personal  property,  through 
whom  both  parties  claim  titie  thereto^  i»  a 
oompetent  witness  for  the  plaintiff  in  an  ac- 
tion against  the  sheriff  for  seiang  and  seUing 
the  property  under  an  execution  against  the 
vendor.    €hraham  v.  McOreary,  80  D.  591. 

4.  Husband  and  W\f€. 

64.  The  eommon-law  rule  exoludingr 
them. — The  mother  of  a  child  born  in 
wedlock,  though  begotten  before,  is  incom- 
petent to  prove  that  the  child  was  not  begot- 
ten by  the  man  who  became  her  husband 
before  its  birth.  Dennimn  v.  Page,  72  D. 
644. 

At  oommon  law  neither  the  husband  nor 
the  wife  Is  allowed  to  prove  the  fact  of  ao- 

and  as   such  rule    is 
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founded  **  upon  decency,  morality,  and  pub- 
lic policy,"  it  is  not  changed  by  a  statute 
allowing  parties  to  testify  m  their  own  be- 
half. BtnfUn  V.  Bf^hhi,  16  R.  776;  Egbert 
V.  OreenwaU,  38  B.  260;  Mink  v.  State,  50 
R.  386;  Dennietm  v.  Page,  72  B.  644. 

A  woman  is  incompetent  as  a  witness 
against  a  man  to  whom  she  was  married  four 
vears  after  separation  from  her  first  hus- 
band, from  whom  she  had  heard  nothing  for 
sixteen  years  since  the  second  marriage. 
The  presumption  of  the  wife's  innocence  in 
marrying  again  will  overcome  any  j^resnmp- 
tion  that  a  man  not  heard  from  for  four 
years  before  her  second  marriage  and  sixteeu 
vears  afterwards,  was  alive  and  her  lawful 
husband  when  she  married  the  second  time. 
Kelly  V.  Drew,  90  D.  138. 

A  husband  i»  an  incompetent  witness  for 
his  wife  in  a  civil  snit  in  which  she  is  a  party. 
Cramer  v.  Be/ard,  90  D.  594. 

65.  liimite  and  exceptions  to  the 
rule.*  — A  wife  is  a  competent  witness  to 
prove  that  her  husband  destroyed  the  will 
of  his  father.     WUmat  v.  Talbot,  1  D.  374 

The  wife  is  a  competent  witness  wherever 
the  husband  would  be.  Bell  v.  Coid,  27  D. 
448. 

When  a  husband  and  wife  are  hj  statute 
excluded  as  witnesses  **  for  or  M^amst  each 
other,"  in  an  action  against  them  u>r  slander- 
ous words  spoken  by  the  wife,  she  is  a  oom- 
petent witness  in  her  own  behalf,  and  he  is 
a  oompetent  witness  in  his  own  behalf. 
Moudtr  V.  Harding,  5  R.  195. 

The  testimony  of  a  husband  which  may 
tend  to  criminate  his  wife,  or  tiie  testimony 
of  a  wife  which  ma^  tend  to  criminate  her 
husband,  Is  admissible  in  a  collateral  pro- 
ceeding, provided  that  no  use  can  afterward 
accrue  therefrom  in  any  direct  proceeding 
affainst  either  of  them.  But  a  husband  or  wife 
obiecting  to  give  such  testimony  will  be  en- 
titled to  the  protection  of  the  oourk  8taU 
V.  Brigge,  11  R.  270. 

66.  Ohsnges  effected  by  statutes.  — 
A  wife  is  a  competent  witness  for  her  hna- 
band,  on  the  trial  of  a  civil  action,  under  the 
Connecticut  statute.  Jferriom  v.  Hartford 
etc  B,  B.  Co.,  52  D.  344. 

In  an  action  between  the  husband  and 
wife^  either  party  is  a  competent  witness 
affainst  the  other,  in  general,  under  the  New 
York  law  of  1857,  though  inadmissible  to 
prove  the  particular  fact  uf  non-intercourse. 
Chamberlain  v.  People,  80  D.  255. 

A  husband  is  a  oompetent  witness,  under 
the  Wisconsin  revised  statutes,  in  an  action 
by  the  husband  and  wife  for  an  injury  to  the 
wife.     Bamee  v.  Martin,  82  D.  670. 

A  statute  removing  the  disability  of  wit- 
nessee  on  the  ground  of  interest  does  not 
render  a  husband  and  wife  competent  wit- 

*  CompetencT  of  husband  or  wife  to  testify  to 
the  other's  adultery,  see  note,  85  &.  741. 
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,  tha  one  for  at  aeainsl  tbo  othflTy  em 
M  to  mattm  not  oonfidantiaL  <7m  ▼•  iSetfO, 
26  R.  331. 

07.  0ompet«nc7  in  crimixial  eases.* 
•—  Hie  inoomp«teiioy  of  a  biulMuid  to  testifj^ 
against  the  wife  la  not  reetrioted  to  testi- 
mony the  sole  objeot  of  whjoh  is  to  oonyiot 
her  of  crime,  bnt  the  prohibition  eztenda  to 
and  indndes  whaterer  may  have  a  direet  ten- 
dency to  criminate  and  degrade.  StaU  t. 
/o%  82  D.  656. 

The  wife  of  an  aooomplice  Is  a  competent 
witnesa  in  a  criminal  prosecution,  and  the 
weight  of  her  testimony  is  for  the  Jnry. 
StcUe  ▼.  Jfbore,  96  D.  776. 

Under  a  statute  providing  that  "  hnsband 
and  wife  may  be  witnesses  for  each  other  in 
all  criminal  cases,  bnt  they  shall  not  be  re- 
quired to  testify  against  each  other,  as  wit- 
nesses for  the  proeeontion,"  neither  is  a  <tom- 
potent  Toluntiury  witness  against  the  other. 
Byrdr.8iaU,iiK.440. 

Under  a  statute  permitting  a  hnsband  or 
wife  to  testify,  the  one  against  the  other,  in  a 
criminal  prosecution  for  an  offense  committed 
by  one  against  the  other,  the  wife  is  notoom- 
petent  against  the  husband  on  a  prosecution 
against  him  for  incest  with  her  daughter,  his 
■tep-dau(;hter.    Oompkm  ▼.  State,  U  B.  703. 

On  an  mdictment  of  a  hnsband  for  peijuxy, 
after  divorce^  his  wife  is  a  competent  witness 
to  prove  that  she  has  had  no  sexual  inter- 
eonrse  with  any  other  person.  OkamberhiH 
▼.  People,  80  D.  265. 

On  an  indictment  for  bigamy,  the  second 
wife  is  admissible  as  a  witness,  either  for  or 
against  the  nrlHmer.  StaU  v.  PaUermm,  88 
D.  609. 

Upon  an  indictment  lor  fornication  and 
bastardy,  a  married  woman  is  a  oompetent 
witness  to  Drove  the  criminal  connection 
with  her.  OommtmweaUh  v.  Shepherd,  6  D. 
iiO. 

The  hnsband  of  a  woman  with  whom  the 
crime  of  adnltery  Is  allied  to  have  been 
committed.  Is  not  a  oompetent  witness  to 
prove  the  offense.  8taU  v.  WtkiK,  45  D.  94. 
Nor  as  lo  matters  transpiring  during  the 
existence  of  the  marriase  relation  between 
them,  although,  before  the  trial  in  which  he 
is  called  to  testify,  the  parties  had  been 
divorced.    StcUe  v.  JoUy,  &  D.  656. 

Hie  hnsband  of  a  woman  is  not  competent 
as  a  witness  against  a  person  jointly  indicted 
with  her  for  Multery,  as  to  acts  conunitted 
during  the  subsistence  of  the  mamage  rela- 
tion.   Ih, 

On  the  trial  of  an  indictment  for  adnltery, 
the  husbaAd  of  the  partk^pe  eriminiU  is  a 
oompetent  witness  to  prove  circumstances 
which  do  not  directly,  but  tend  to»  criminate 
her.     SiaU  v.  Bridgman,  24  &.  124. 

Under  a  statute  permitting  a  husband  and 
wife  to  testify  against  one  another  on  a 

*  Admission  of  evidence  of  husband  or  wife  to 
•rissinate  tlie  other,  ikCe  note,  27  D.  877^381. 


criminal  proseontion  for  an  offense  commit- 
ted by  one  against  the  other,  the  one  may 
testify  against  the  other  on  an  indictment  el 
the  other  for  adnltery.  Bokmi  v.  Staie, 
35  R.  743. 

In  a  prosecution  of  a  wile  for  an  assaoll 
npon  her  hnsband,  he  is  a  competent  witness 
for  the  stote.     1/n^  v.  State,  82  R.  359. 

Thewifo  is  a  competent  witness  against 
the  husband,  on  his  trial  for  a  penonal 
outrage  committed  by  him  npon  her.  State 
T.  B^,  27  D.  376;  State  v.  Da9ie,6D.  629. 
And  she  may  be  compelled  to  testihr  against 
him.  Turner  v.  State,  46  IL  412;  BrmmletU 
V.  State,  57  R.  622. 

Where  three  parties  are  Jointly  indleted 
for  an  assault  and  battery,  and  two  of  them 
are  granted  a  separate  tnal,  the  wile  of  the 
other  is  a  competent  witness  in  their  favor, 
as  her  hnsbana  has  no  interest  in  the  event 
of  their  triaL    Moffit  v.  State,  36  D.  801. 

68.  Oompetency  of  widow. — A  widow 
of  an  intestate  may  be  sworn  as  a  witness  in 
an  action  brought  by  the  administrator  of 
her  deceased  hnsband,  to  ^ve  any  faot 
to  which  she  maj  testify  without  violating 
the  confidence  existing  between  her  and  her 
hnsband  while  the  marriage  relation  existed. 
Babeoek  v.  Booth,  38  D.  578. 

The  widow  is  not  a  competent  witness  to 
facts  disclosed  to  her  by  her  husbead  in 
speakinff  of  his  affidrs.  Such  diMdcenres  are 
regarded  as  matters  of  trust  and  ecofidence 
between  hnsteid  and  wife.  AnlU  v.  Pdter, 
65  D.  198. 

The  divorce  of  a  wife,  or  the  deatii  ef  a 
hnslNMid,  does  not  remove  her  inoompeton^ 
to  testity  concerning  disclosures  made  to  her 
by  her  husband  during  the  oontinnanee  d 
the  marriage  relation.  Babeoek  v.  BooA^ 
88  D.  578. 

A  widow  of  one  who»  whUe  living,  was 
interested  in  a  controversjr,  is  a  competent 
witoess  as  to  all  matters  in  regard  to  anv 
transaction  affecting  her  deceased  hnsband^ 
interests,  unless  her  testtmonjr  involves  the 
disclosure  of  matters  of  confidence  belweett 
hers^  and  husband,  or  affecto  his  ehaimetsr. 
Smitk  V.  Potter,  65  D.  198. 

The  teetimony  of  a  widow,  after  her  hne- 
band's  death,  is  competent^  so  iar  aa  ii 
consists  of  laots  to  which  she  deposes  of  her 
own  knowlec^ie,  and  which  are  not  derived 
from  commnnications  made  to  her  by  him,  if 
such  testimony  tends  only  to  show  that  a 
conveyance  made  by  him  was  frandnlent  aa 
tohis  creditors,  bnt  aces  not  tend  to  diminish 
the  liability  of  his  estoto  to  the  creditor  to 
whom  such  conveyance  was  made.  Short  t. 
Tineley,  71  D.  482. 

69.  of  diToroed  wife.  — A  hns- 
band and  wife,  though  divorced,  cannot 
teetify  against  each  other  as  to  any  matters 
occunng  during  the  marriage.  Dkkermam 
V.  Oraeei,  53  D.  41;  Owen  V.  Aa«B,  56  R.  401 

A  divorced  wile  is  a  competent  witoess  in 
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an  Mlioo  for  orimiiud  eonTanatioii»  bnmght 
by  her  hnsbAnd,  to  prore  oriminftl  intorooiUM 
with  her  daring  the  marriage,  /ft.  Goatrai 
T.  Tttcker,  99  D.  S39. 


70.  Attorneys. — An  ettomey  or  ooan- 
mI  may  testify  to  a  collateral  faot  which  he 
has  ascertained^  without  beiiig  intmsted 
with  it  Vy  hia  client;  as,  for  instaniw^  to  the 
handwriting  of  his  client,  though  he  became 
aoqnainted  with  it  after  the  snit  commenced^ 
but  not  by  oonunnnication  with  the  olieni. 
Johnmm  y,  Daveme^  10  D,  198. 

An  attorney  is  a  oompetent  witness,  in  an 

action  for  maUdons  attachment,  where  he 

oonsulted  with  oounsel   upon  the  case  in 

which   the   attachment    issued,  and   may 

teatify  as  to  what  opinion  was  ^Ten  to  the 

plaintiff  in  the   attachment   sait  by  such 

eounseL    AUxcuuUr  r.  Harriaon^  90  D.  431. 

An  attorney -at-law  cannot  be  called  upon 

to  testify  respecting  the  condition  and  ap* 

pearanoe  of  a  deM  of  trust  and  trust  notes, 

«t  the  time  of  hia  employment  to  bring  a  suit 

of  foreoloeure  upon  them.     That  the  com- 

mnnicationa  to  the  attorney  were  made  in 

the  form  of  deeds  or  notes  does  not  exclude 

ithem  from  the  protection  of  the  statute  and 

'the   general  prinotple  affecting   piiviloged 

oommunieationa.    Orof  ▼.  Foa^  97  D.  41d. 

An  attorney  who  has  opened  a  ease  and 

'•xamined  witnesses  ia  a  competent  witness 

for  his  client.    Foittmtbee  t.  Walker,  13  R. 

•7L 

When  an  attorney  beoomes  a  witness  for 
bia  dUent  in  n  suit  which  he  is  conducting 
for  him,  it  ia  competent  to  show  that  he  haa 
an  agreement  witn  hia  client,  entitling  him 
to  a  retainer  and  a  oertain  portion  of  the 
amount  to  be  recoirered.  MotU»r,  Rymer^ 
41  R.  703. 

71.  Fhyaloiaas. — Inan  action  of  assault 
and  battery,  the  attending  physician  of  the 
plaintiff  may  testify  as  to  the  plaintiff's  oom- 
plaints  and  statement  of  s;fmptoms  made  to 
bm  for  the  purpose  of  medical  treatment  and 
adTioe,  and  also  as  to  his  own  observation  of 
bis  indicationa  of  suffering.  Fmff  t.  JIarkm, 
36  R.  372. 

On  a  trial  for  murder,  by  poison,  a  physi- 
cian ii  not  prohibited  from  testifying  to  the 
results  of  hia  examination  of  the  deceased, 
and  to  the  statements  of  the  deceased 
during  such  examination,  while  attending 
him  in  his  last  iUnesa.  Pieraan  y,  PeapUt 
85  B.  524. 

A  physician  ma^  not  testify,  to  the  injury 
of  hia  patient  or  hia  representatives,  to  tacts 
which  he  learned  ooncerning  the  patient's 
aulments  either  by  the  patient's  statements 
or  by  hia  own  examination  and  observation. 
Masonic  MuL  Bm.  Auoc  v.  B^  40  B. 
S95. 

Under  the  statute^  the  testimony  of  an  at- 
landing  phyiiQiaii«  if  offered  by  the  patient 
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or  hia  repreaentative^  ia  oompetent,  but  not 
otherwiaeu     ChroU  v.  Twoer,  55  R.  358. 

Where  a  atatute  prohibits  a  physician  from 
testifying  to  information  acquired  by  him 
while  attending  a  patient  unless  the  patient 
waives  the  privilejje,  the  death  of  the  patient 
makea  tiie  prohibition  ooaclnsive.  Westover 
V.  jBtna  Life  In*.  Co.,  52  R.  1. 

Where  a  physician  attends  a  sick  person 
in  oonsultation  with  the  patient's  physician* 
he  comes  within  the  provision  of  the  statute 
prohibiting  physicians  from  disclosing  infor- 
mation aoquired  in  attending  patients  in  a 
Erofessionfu  capacity  and  necessary  to  ena- 
le  them  to  act  in  that  capacity.  Bet^nihaii^ 
V.  Dennin,  57  R.  770. 

The  prohibition  also  appliea  in  prooeedinga 
for  the  probate  of  willa.     /&. 

IIL  CnaDiBiLiTY. 
1.  General  Bule§. 

73.  Oredibility  as  deiMndent  upon, 
dharaeter  of  witness.  —The  jury  haa  the 
sole  right  to  respond  to  the  question  how  far 
the  want  of  chastity  would  impair  the  cred- 
ibility of  a  witness.  Joma  v.  State,  62  D. 
550. 

78.  or  his  bias.  —The  testimony 

of  witneases  who  swear  positively,  and  are 
otherwise  nnimpeached,  should  not  be  die* 
credited  merely  because  they  are  related  to 
the  party  in  whose  behalf  they  testify, 
although  this  is  a  oireumstance  to  be  weighed 
in  a  doubtful  case.  EUate  of  Qimgu>ere,  53 
D.  554. 

An  instruction  ia  erroneous  which  denies 
to  the  Jury  the  right  to  consider  the  direct 
interest  of  a  witness  as  a  partv  to  the  suit, 
in  determining  the  weight  to  which  his  testi- 
mony was  fairly  entitled,  they  being  in- 
structed that  to  dinr^ani  hia  testimony 
there  must  be  something  in  his  manner  or 
conduct  in  giving  it,  or  in  the  testimonv  of 
other  witnesses,  sufficient  to  aatiafy  their 
minda  that  what  the  witness  stated  was 
false.  K.  O.  tie  R.  R.  Co.  v.  AUbrUUm,  75 
D.  98. 

74.  Bulesfor  weighing  testimony, 
generally  .*  — The  Juiy  must  determine 
what  witnesses  are  entitled  to  most  in- 
fluence when  the  testimony  ii  conficting; 
and  this  they  may  do  from  various  consider- 
ationa:  the  manner,  expression,  and  inteUio 
gence,  and  who  are  like>y  to  be  best  inform* 
ed,  from  their  situation  and  intellisence. 
The  proposition  that  if  the  witnesses  before 
the  Jury  are  equal  in  credibility  the  greater 
number  must  prevail,  is  unsound.  Jones  v. 
State,  62  D.  550. 

The  jury  cannot  lawfully,  from  mere 
caprice,  disregard  the  testimonv  of  an  nnim- 
peached wi^ess,  althouffh  they  are  the 
judgea  of  the  credibilitv  of  witnesses*  They 
must  exerdse  their  judgment,  and  not  tiiei? 

*CfedIbtlit7  of  witnesses,  rules   concemluf, 
tfce  note,  o6  D.  82B-«a. 
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wiU,  when  pMiing  apoo  tha  eredibility  of 
«  witn«M.     Robertaon  ▼.  Dodffe^  81  D.  267. 

The  •yidenoe  of  attattiiig  witnoMei  im- 
peaohing  iDttnuMato  to  wmoh  tfaoir  ngoa- 
tiir«lukTeghr«Qorsdit^  latoboreoeiTedwitli 
■woh  jealooay,  but  11m  rnlet  of  erideooo 
•xdaduig  it  OKf  been  reUzed  and  abas* 
donad.    Highberaer  w.  Siffier,  OS  D.  59X 

A  witnees  neea  not  be  impeached  by  eri- 
denoe  of  bad  character  to  joatify  the  joiy  in 
refnainff  to  give  credit  to  ua  teatimon]^;  they 
may  taSe  into  eonaideratum  hia  relationahip 
to  the  partieBp  hia  manner  and  apfMaranoe 
on  the  atand,  and  hia  erident  biaa  in  favor 
of  one  of  the  partiee.  Corgtm  v.  Frew,  80 
D.28d. 

A  witneas  mav  be  oontradicted  bjreiroQm- 
atanoea  as  weu  aa  by  other  witnesMa. 
Conrta  and  Jnriea  are  not  bound  to  refrain 
from  ezeroiaing  their  judgment^  and  to 
Uindly  adopt  the  etatemente  of  the  witnem, 
for  the  aifflple  reason  that  no  other  witnfiu 
haa  denied  them»  and  that  the  character  of 
the  witneea  ia  not  impeaohed.  Sboood  v. 
Western  U,  Tel,  Co.,  6  k  140 

75.  Th«  question  ona  for  the  Jurr. 
—The  oredibiiityof  witneaaee  and  the  weight 
ol  evidence  are  qaeationa  lor  the  determina- 
tion of  the  jory.  Bak&r  v.  roim^,  92  D. 
140;  WhUe  v.  Foot,  4  D.  643;  Fkmmimg  v. 
Maaim  Itu.  Co.,  88  D.  88;  Tavhr  v.  Kelfy, 
68  D.  180.  And  the  conrt  will  not  interfere 
with  their  dedaion  under  auch  drcnmstan- 
aea.  lUimoU  CenL  R.  B.  Co.  v.  Adame,  92 
D.  86. 

76.  Oonflicttng  UmtAmfmy.  —A  aeem- 
Ing  conflict  of  evidence  ahould  be  atrongly 
acmttniaedf  with  the  view  to  reoonciliatian. 
Witnemea  will  be  oonaidered  to  have  apoken 
Ilia  truth  where  one  atatement  ia  not  wholly 
fnoonairtent  with  another.  Woodeoek  v. 
Bsmut,  13  D.  668. 

Where  two  witnemea  directly  contradict 
aai^  other,  and  the  veracity  of  neither  ia 
impeached,  the  praaumption  of  truth  ia  in 
lavw  of  the  witneu  who  aweara  affirma- 
tive^. Hep^m  V.  CUkau^  Bank,  46  D. 
664. 

Where  a  witnem  it  eramined  twice,  fiiat 
by  one  party  and  then  by  the  other,  and  hia 
anawera  are  contradictory,  thoee  firat  in 
point  of  time  are  entitled  to  the  most  credit, 
•a  being  nearer  the  transaction.  Parber, 
Foder,  71  D.  221. 

Where  the  verdict  dependa  upon  the  oredi* 
bility  of  witnemea,  it  la  the  peculiar  prov- 
ince of  the  jury  to  jud|;e  of  that  eredibdity, 
and  to  attach  auch  weight  to  the  tmtimony 
of  each  aa  may  teem  to  be  proper,  after  a 
due  consideration  of  all  the  circumatanoea  in 
the  particular  case.  GroAom  v.  Andermm, 
08D.  89. 

It  is  error  to  chaige  that  if  witneasm  are 
equally  credible,  the  greater  number  are  en- 
titled to  the  greater  wttght  BierbaA  v. 
Ooodyear  Bubber  Co.,4lS.  10. 
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77.  Po^tive  and  negative  teeti* 
mony.  —  No  flaneral  rule  can  be  made  oon- 
oeming  the  rwtive  value  ol  poaitive  and 
negative  testimony.  It  depenas  upon  the 
opportunity  of  the  witnesses  for  knowinz 
and  the  attention  which  they  have  directed 
to  the  matter,  etc  Deuham  w.  HoUmkm,  71 
D.  198. 

The  tmtimony  of  netghbors  that  an  ad- 
verse claimant  (ud  not  oooupy  land  is  aa  good 
as  that  of  others  that  he  did;  for  the  quea- 
tion  of  notoriona  poaaeesion  depends  upon 
facta  capable  of  beug  equally  well  known  to 
each  set  of  witnesses.     Ih, 

Positive  evidence  preponderatm  over  nega- 
tive in  weighing  contradictory  teatimony, 
other  things  beii^  equal;  but  the  jury'a  at- 
tention, in  the  application  of  this  mle^ 
ahould  be  directed  to  the  facts  and  circam- 
atanom  of  the  caae^  to  prevent  its  unjust 
operatioiL  Farmer^  ate.  Baak  v.  Oftoam- 
ioia  r.  C^,  66  D.  68. 

It  is  a  general  rule  that  affirmative  teati- 
mony ahould  outweigh  that  lirhich  ia  negative} 
but  held  not  to  apply  where  the  matter  in 
dispute  waa  whether  or  not  a  teatator  oenld 
meason  wheat,  compute  interest,  and  at- 
tend to  the  ordinacy  affaire  of  life,  and  aosae 
of  the  witnesses  swore  he  oould,  and  othsss 
that  he  oould  not  There  was  no  differenoa 
in  the  character  of  those  statementa.  Potts 
V.  Hofm,  60  D.  329. 

The  testimony  by  a  Joint  maker  of  a  note 
that  there  haa  been  no  iinmMMJ  evidenoe 
having  been  introduced  of  a  demand  upoo 
the  other  maker,  tfaouah  crndence  of  the 
feebleat  kind,  ia  admissible.  PeriOfM  ▼.  He- 
KMea,  61  D.  86. 

The  testimony  of  witnesaw  having  an  o]»- 
portnnity  of  knowing  that  a  certain  ino- 
vidualdid  not  strike  a  blow  is  not  negative 
proof,  but  is  entitled  to  equal  weight  wttb 
affirmative  testimony  of  others  who  state 
that  they  aaw  such  person  atrike  the  blow. 
CoughBn  v.  PeopU,  &  D.  641. 

78.  The  maxim  faUnia  in  vno,  fUsna 
in  omniboa.— A  witnem  who  willfulfar 
contradicta  himaelf  in  a  material  part  ol  hm 
teatimony,  for  the  purpoee  of  ^y>«<?<»ftting  tte 
truth,  is  unworthy  of  belief,  except  ao  far 
only  aa  he  ia  supported  by  other  evidenoe  in 
the  case;  but  if  a  contradiction  oocura 
through  inadvertence,  or  in  reference  to 
some  matter  immaterial  to  the  imue,  auch  a 
oontradiotion  will  not  of  itoelf  render  his 
evidence  unworthy  of  credit.  Orabtree  r, 
Hagenbaugh,  79  D.  324 

The  jury  should  not  be  directed  to  reject 
altogetoer  the  evidenoe  of  a  witness,  if  he 
has  testified  willfully  false  aa  to  any  fiaot 
Such  an  instruction  is  too  broad.  If  he  eo 
testifim  to  a  material  fact,  and  there  m  ne 
ciroUHrtanoe  in  the  case  tending  to  coRob- 
orate  his  evidence^  the  jury  have  the  rin^t 
to  reject  all  of  hia  evidence  aa  unworthy  of 
credit;  but  they  ahould  not  lejeot  auch  por» 
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tiooi  of  it  M  may  be  oortoborfttod  by 
other  VBobleotioiiable  eridenoe  in  the  omim« 
lb. 

When  dearly  ehowa  thai  •  witness  has 
ooounitted  perjury  in  one  materinl  point  the 
testimony  most  be  wholly  rejedted,  and  can* 
not  be  relied  i^n  for  any  porpose  whaterer, 
in aooordanoe with  the nuudm,  Foltmainfmap 
faiamM  m  immSbm,  Btofer  t.  State,  86  D. 
47a 

Where  a  witness  has  sworn  differently 
npon  the  same  point  on  a  former  oooasion,  his 
testimony  shomd  remain  in  the  oase,  to  be 
oonsidered  by  the  Jnry  in  oonneoUon  with 
the  other  evidenoe,  nnder  snch  prudential 
instmetioiis  as  may  be  giren  by  the  oourt» 
and  subjeot  to  the  determination  of  the 
ooort  having  jnrisdiotion  to  grant  new  trials 
in  oases  of  Tsraiots  against  evidenoe.  The 
jndge  is  not  to  pnnumnoe  the  witness  in- 
oompetent,  and  order  his  testimony  strick- 
en out  and  wholly  ezdaded  from  oonsid- 
enition,  as  thoncrh  he  had  been  oonvioted 
of  a  erime  reanering  him  incompetent  to 
testify  as  a  witness.  i>tMii  t.  People,  86  D. 
S19. 

Self  «eontradiotioQ  by  a  witness,  of  evidenoe 
in  a  former  trial  goes  to  disoredit  him»  but  the 
jniy  may  consider  his  evidenoe  for  what  they 
think  it  is  worth.     lb, 

79.  Orodibilitjr  of  aooused  paraonn. 
—  The  statement  of  a  prisoner  in  a  oriminal 
oaae  is  for  the  eoasideration  of  the  Jury*  who 
may  give  it  snoh  oredit,  in  whole  or  in  part^ 
as  nnder  all  the  eiroumstanoes  they  may 
deem  it  entitled  ta  Maherr,  People^  SID. 
781. 

The  jpriscmer,  on  a  eriminal  trial,  being 
entitled  by  statute  to  make  a  statement  on 
his  own  behalf,  not  nnder  oath,  its  weight 
and  oredibility  are  matters  for  the  Jury,  and 
he  is  not  entitled  to  an  instmotion  that  no 
less  oredenoe  is  to  be  given  to  the  statement 
beoanse  it  is  not  nnder  oath.  Blotetburm  v. 
State,  iAVLtn. 

80.  —-of  aooomplioea.*  —  In  a  ease 
where  all  the  evidenoe  against  the  prisoner 
was  the  nnoorroborated  testimony  of  aooom- 
plices,  an  instmotion  that  snoh  evidenoe  is 
unsafe,  on  aooount  of  its  snspioioos  sonroe, 
and  that  the  jury  had  better  aoqnit,  but 
that  the  Jnry  had  the  power  to  eonviot  on 
snoh  testimony,  and  if  nom  the  whole  evi- 
denoe they  were  oonvinoed  beyond  a  reason* 
able  donbt  of  the  suilt  of  the  defendant, 
their  verdict  should  be  guilty,  is  unezoep* 
tionaUe.    Com.  v.  Price,  71  D.  668. 

The^  testimony  of  an  aooomplioe  is  of  a 
snspioious  chariMitar  and  ealls  for  aomtiny 
on  the  part  of  the  jury,  and  for  a  partionlar 
eantlon  to  the  Jnrv  on  the  part  of  the  Jndge 
fai  his  oharge;  and  the  neglect  toj^ive  snoh 
•  eantion  is  a  olear  omission  of  judicial  duty* 
SimUy.  Stebbine,  7>  D.  «ai 

I  en  the  evidenee  ef  an  aoeomplloe, 
;S4X.«»-4I1. 
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2L  Impeaching  and  OorUradicting. 

81.  The  right  to  impeach  or  oontra^ 
diet  a  witneaa.* — A  witness  majr  be  im^ 
peached  by  showing  that  at  the  time  the 
facts  sworn  to  occurred  he  was  intoxicated. 
But  the  intoxication  must  be  proved  by 
direct  evidence,  or  by  the  aots  and  oondnot 
of  the  witness,  and  not  by  the  quantity  of 
spiritaons  liquor  he  had  previously  drank. 
TutOe  V.  RuneU,  2  D.  89. 

Witnesses  to  a  prisoner's  identity  oannot 
be  collaterally  impeached  by  a  witness  who 
testifies  that  he  had  exjpenmented  in  eom^ 
pany  with  another  individual,  at  a  time 
corresponding  to  the  time  of  the  night  when 
the  homicide  took  place,  and  on  a  similar 
evening,  and  had  satisfied  himself  that 
objects  could  not  be  distinctly  discerned  at 
the  distance  the  witnesses  were  situated 
from  the  parties.    Seaiy  v.  State,  44  D.  641. 

Bvidence  which  goes  to  the  merits  uf  a 
case,  if  admitted  to  contradict  a  witness, 
should  be  admitted  as  principal  testimony. 
Reed  ▼.  Vaneteve,  72  D.  369. 

For  the  purpose  of  impeaohment,  a  witness 
will  not  be  allowed  to  state  in  general  terms 
that  he  had  been  intimately  acquainted  with 
the  party  for  a  number  of  vears,  and  had 
never  heard  him  utter  a  declaration  proved 
by  another  witness.  Laweom  v.  Hieke,  81 
D.  49. 

Evidence  impeaching  the  veraoity  of  a 
party  to  a  oause^  who  has  been  sworn  as  a 
witness,  may  be  offered  by  the  oppoeite 
party  without  first  giving  notice  of  his  in- 
tentu>n  so  to  da  Kniglu  v.  Houee,  96  IX 
615. 

One  of  two  indicted  persons,  teetifying  on 
behalf  of  his  co-defendant,  is  subjeot  to  im- 
peachment like  any  ether  witnees.  State  v. 
Hardin,  26  B.  174. 

A  prisoner  testifjring  on  his  own  behalf  la 
snbJMt  to  impeachment  like  other  witnesses. 
StaU  V.  CUnton,  29  R.  606. 

Evidenoe  is  competent  to  show  that  the 
mind  and  memory  of  a  witness  have  become 
impaired  by  disease  and  are  in  a  feeble  oon« 
ditaon.    AUeman  v.  Stepp,  35  R.  288. 

An  impeaching  witness  may  himself  be 
impeached.     PftOUpe  v.  Thorn,  43  R.  85. 

88.  Impeachment  by  proof  of  char- 
aeter.t  —  The  credit  of  a  witness  must  be 
impeached  or  sustained  by  evidenoe  of  his 
general  character,  and  not  of  his  oondnot  in 
partionlar  cases.  AUenw,  Young,  17  D.  130. 
8.  P.,  JShane  v.  Simtk,  17  D.  74;  Blue  v. 
Kibby,  15  D.  95;  Douglase  v.  Toueey,  20  D. 
616;  HaH  v.  Reed,  35  D.  179. 

The  inquiry  in  impeaching  a  witness  In- 
volves his  whole  moral  character,  and  is  not 

*8ee  monogntphic  note  en  Impeachment  ol 
witnesses.  78  D.  762-777. 

When  and  bj  whom  may  be  impeached,  see 
note,  15  D.  M-lOQ. 

t  See  notes  on  impeachmsol  by  peooC  of  eharaa. 
Isr,  78  D.  771-775;  it  D.  76, 77. 
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rartiiotad  nunly  to  hit  pn*nd  rmtatioii 
for  troth  and  Tonoity.  60!iam  ▼.  8UU«f  73 
D.  161;  /S^ote  ▼.  8hiM$,  03  D.  147.  Ck>ntn, 
Ayra  ▼.  Dupreu,  86  D.  667;  PAittt/M  t. 
Kingfield,  86  O.  760;  Ooimt.  T^yer,  46  D. 
142.  Bat  tho  oharaoter  of  *  witaess  cannot 
be  impeaohed  by  proof  of  a  single  aot  of  im- 
morality.   Long  T«  Morrison,  77  D.  72. 

Hia  general  diaraeter  for  tnith  may  bo 
prored  as  a  faot,  and  the  Jury  are  then  to 
form  their  own  opinion  reepeoting  the  wit- 
neu's  oredibiUty.  PhiUipB  ▼.  King/SOd,  36 
D.  760. 

Where  a  prieoner  teetiflee  in  hia  own  bo- 
half  on  the  trial  of  an  indictment,  his  char- 
aoter  for  tmth  may  be  impeaohed.  State  t. 
ilea^34R.263.  Bat  ho  cannot  be  impMohed 
aa  to  hU  general  moral  diaraoter.  TUtchor 
▼.  State,  19  a.  673. 

In  impeaching  the  oharaoter  of  a  witneea, 
an  inquiry  ai  to  her  general  character,  not 
limited  to  tmth  and  veracity,  ia  proper. 
HoUand  t.  BameOt  25  B.  695.  Bat  evi- 
dence of  her  general  oharaoter  for  chastity  ia 
inadmissible  to  impeaeh  her  eredibility.  OU' 
ekrktr.  MeKee,  28  D.  721;  Chmmonwealthr. 
Murphy,  14  Mass.  387;  Commonwealth  v. 
CAttrc^OI.  45D.  22a  Omttn,  Stater.  ShieUU, 
53  D.  147. 

The  character  of  the  ptoiacntrix  for  chaa- 
tit^  may  be  impeached,  not  only  by  general 
emdenoe  of  her  repntation  in  thia  respect^  bat 
ahe  may  be  aaked  whether  she  haa  not  had 
previons  criminal  oonnection  with  the  ao- 
oosed;  and  if  she  ia  examined  aa  a  witness  for 
the  proaecation,  she  may  be  inquired  of,  on 
cross-examination,  whether  she,  had  not^  at 
certain  specified  times  and  places,  had  aexu- 
al  intercourse  with  other  persona  besides  the 
accused.  Theae  questions  go  to  repelling 
the  allegation  of  force,  niury  v.  rerberf 
86  D.  783. 

In  supporting  or  attacking  the  oharaoter 
ol  a  witness  sought  to  be  impeached,  the 
proper  mode  is  to  ask  the  witnesses  called  on 
that  pointy  whether  they  are  acquainted  with 
the  general  oharaoter  of  such  witnsii  for 
truth  and  veracity,  and  whether,  from  that 
general  character,  they  would  believe  him  on 
oath.  Ohem  v.  0%€m,  21  D.  350;  People  v. 
Mather,  21  D.  122;  OUUam  v.  State,  73  D. 
161;  Knight  v.  ffouee,  96  D.  515;  Holberi  v. 
State,  35  B.  738. 

The  form  of  the  interrosatory  in  impeach- 
ing a  witness,  may  be  whether  the  person 
testifying  knows  the  general  character  of  the 
witness,  and  if  so^  wlut  is  his  general  repu- 
tation for  truth,  and  it  is  not  allowable  to  ask 
further,  if  he  would  bdieve  the  witness 
under  oath.  PhOUpe  v.  King/teld,  36  D. 
760. 

One  who  testifiea  that  he  knows  the  gen- 
eral character  of  a  witness,  but  nothing  of 
his  character  fpr  tmth  and  veracity,  may  be 
asked  whether,  from  hia  knowledge  of  such 
general  diaracter,  he  would  beliave  the  wit- 
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under  oath.    Johneon  ▼•  People,  38  D. 


The  testimony,  aa  to  the  character,  of  a  wit- 
ness sent  into  the  neighborhood  where  a  party 
formerlT  lived,  to  leam  his  oharaoter,  is  not 
admissible.    Douglaee  ▼.  Toumy,  20  D.  616. 

A  witness's  neighborhood  is  00-extensive , 
with  hia  interoourse  with  his  fellow-citiaens, 
and  may  indude  an  entire  ooun^.     Chem  v. 
Chue,  21  D.  35a 

The  cross-examination  in  such  oase  may 
extend  to  the  opportunity  for  knowing  the 
witness's  duuractor,  for  how  long  and  how 
ffenerallv  unfavonkble  reports  prevailed,  and 
from  whom  they  were  heard.  PhUUpa  v. 
Kingfleld,  36  D.  760.  S.  P.,  Weeke  v.  HnU, 
50  D.  249. 

A  deposition  that  a  witnev's  reputation 
for  tratn  is  **  not  very  good  "  cannot  be  ex- 
cluded because  deponent  stated  on  orosa- 
examination  that  snoh  reputation  waa  founded 
on  hia  not  fulfillins  his  agreementiL  Hap* 
good  V.  FUher,  56  D.  663. 

An  impeaching  witness  mav  be  aaked  if  be 
ia  aoquainted  wiui  the  genend  re  putation  for 
tmth  and  veracity  of  the  party  sought  to  be 
impeached;  and  it  is  erroneous  to  refuse  to 
permit  him  to  answer  such  question,  unless 
he  first  states  that  he  has  heard  a  majority 
of  all  his  neighbors  speak  of  his  character 
for  tmth  and  veramtor.  OrMree  v.  Hagen' 
bang^  79  D.  324. 

A  witness  is  incompetent  to  testify  as  to 
the  character  of  another  witness  for  truth  and 
veracity  when  hia  belief  is  based  upon  his 
individual  opiniona  and  feelings,  and  not 
UDon  his  knowledge  of  the  reputation  of  the 
witness  for  veracity  in  the  community  in 
which  he  Uvea.  Ayrm  v.  Dnprtg,  86  D. 
657. 

After  a  witness  haa  proved  the  losa  of  a 
deed,  and  evidence  of  its  contents  has  been 
given  without  objeotum,  it  ia  too  late  to  im- 
peach the  character  of  the  witness  to  the 
loss.    Jaekaon  v.  RowUmd,  22  D.  557. 

The  question  cannot  be  raiaed  lor  the  first 
time  on  the  araumeot  or  ohaiga.  Holberi  ▼. 
State,  35  B.  IZS, 

Where,  in  a  criminal  prcaeoution,  tiie  do- 
f endant  introduces  witnesses  to  impiiaah  eer* 
tain  witnesses  sworn  by  the  state,  by  attack- 
ing their  general  character,  the  state  may  in 
turn  intr<Klnce  witnesses  to  attack  the  <mar- 
aoter  of  the  impeaching  witnesses  of  the  de- 
fense, eemhle.  At  all  events,  objection  to 
the  admissibility  of  such  evidence  must  be 
made  before  it  ia  admitted,  and  cannot  be 
made  afterwarda.  StaU  v.  Moore,  95  D.  776. 

88.  Zmpesdhment  by  proof  of  con- 
tradietoory  or  iaoonsiste&t  state- 
ments.*—  A  witnees*s  credit  may  be  im- 
peaohed by  proof  that  he  has  made  rspreeen- 
tations  inoonsiatent  with  his  present  testi- 
mony.    State  ▼.  PaUereon,  38  P.  699. 

*  See  note  on  prtcr  eontmdietogy  staismenli^  H 
D.  78^77L 
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A  written  report  made  by  a  witnen  may 
be  read  in  eridenoe  to  show  a  discrepancy 
between  his  teetimony  and  his  prior  stat^ 
ments.  Lvnch  ▼.  PoitlethteaUe,  12  D.  49S. 
8.  F.»  De  Sobry  r.  De  Laistre,  3  D.  535. 

A  party  cannot  introdnoe  his  own  state- 
ments under  color  of  impeaching  a  witness, 
by  asking  the  witness  whether  at  a  certain 
time  certain  declarations  were  not  made  to 
him  by  such  party,  to  which  he  made  a  cer- 
tain reply,  respecting  the  fact  in  controversy, 
although  the  interrogatory  is  accompanied 
with  a  declaration  of  a  pnrpose  to  contradict 
the  answer,  l^hittfora  r,  Bmrekmytr,  39  D. 
64a 

A  witness  oannot  be  impeached  l^  a  state- 
ment whioh  he  made  before  a  magistrate  on 
a  prerioins  occasion,  when  a  hearing  of  kabea$ 
corpuif  involTinff  the  same  matter,  took 
place,  imless  snch  statement  was  read  to  the 
witness  and  signed  by  him.  Nelms  r.  Staie^ 
6SD.  94. 

A  witness  may  be  discredited  by  eridenoe 
that  he  has  made  a  different  statement  on  a 
former  occasion*  although  the  precise  words 
Qsed  on  that  oooanon  cannot  be  proved;  nor 
need  he  be  first  asked  whether  he  has  ever 
testified  differently.  But  the  previous  state- 
ment cannot  be  used  to  prove  the  fact  to  be 
M  then  stated  liy  him.  0<ndd  v.  Norfolk 
Lead  Co^  57  D.  60. 

A  witness  may  be  impeached  by  evidence 
that  a  different  statement  was  made  by  him 
to  others  ht>m  that  he  made  upon  o»th, 
where  he  aoted  as  interpreter  and  attorney 
for  tiie  grantor  and  defendant,  in  executing 
a  deed,  and  testified  for  the  plaintiff,  from 
whom  he  received  a  subsequent  deed  for  part 
of  the  land,  in  an  action  involving  the  amount 
of  land  conveyed,  in  regard  to  his  reading 
over  the  deed  to  the  grantor,  and  to  the 
motor's  admission  of  Sie  quantity  of  land 
ne  had  agreed  to  convey.  McJ)aniel  v.  Baca, 
56  D.  330. 

The  testimony  of  one  partner  majr  be  con- 
tradicted by  a  written  agreement,  by  which 
snch  partner  sold  his  interest  in  the  partner- 
ship property  to  his  co-partner,  where,  in  an 
action  by  the  latter  against  a  sheriff  for  sell- 
ing the  partnership  property  on  an  execution 
against  the  former  alone,  the  former  testified 
for  the  defendant  that  he  owned  the  proper- 
ty at  the  time  of  the  levy,  and  had  never 
perfected  the  sale  to  his  co-partner.  Deai  v. 
BfHfue,  57  D,  702. 

A  witness  msy  be  asked,  for  the  purpose  of 
contradicting  another  witness,  whether  the 
latter  has  made  a  different  statement  on  an- 
either  occasion,  when  a  {Mvper  foundation 
has  been  laid  by  a  preliminary  question  as  to 
the  time,  place,  and  person  mvolved  in  the 
supposed  oontradiotion,  and  the  mattor  in* 
quired  of  is  rdevant  to  the  issues  in  the  case. 
Oaiaia  etc  B.  B,  Co,  ▼.  Ay,  63  D.  823. 

The  exdnsion  of  evidenoe  offered  by  •  d#- 
it  fsr  the  pupoae  of  oontndisti^g  s 
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witness  who,  on  his  eross-examinatioB,  testi- 
fied that  he  had  never  expressed  any  hostile 
feelings  towards  the  defendant,  that  the  wit- 
ness in  a  conversation  with  a  third  person 
about  a  noto  which  had  just  been  signed  by 
him  and  the  defendant,  said  that  the  defen- 
dant had  never  paid  him  for  certain  services, 
and  that  be  was  worth  nothing  himself,  and 
that  he  had  taken  this  course  to  get  even 
with  the  defendant,  is  no  ground  A  excep- 
tion.    StarhB  V.  SikeB,  69  D.  270. 

The  testimonvof  a  witness  maybe  impeach- 
ed by  proving  declarations  of  a  party,  whose 
witoess  he  was,  that  the  witoesa  had  made 
a  statement  contradictory  to  tliat  made  by 
him  upon  the  stand.  AU/m  v.  Hmrrimm,  73 
D.8Q2. 

On  a  eriminal  trial  the  aooused  testified  in 
his  own  behalf.  On  a  new  trial  he  did  not 
testify,  but  evidenoe  was  admitted  to  show 
that  the  testimony  of  his  witoesses  was  in- 
consistent with  his  testimony  on  the  first 
trial  HM^  error.  Kirbp  v.  Oma.,  46  &. 
747. 

Where  the  testimony  el  a  deoeased  wit* 
ness  is  reproduced,  it  is  not  oompetent  to 
show  that  ne  had  ocoif  essed  that  his  evidsBoe 
was  false.    Cfrafir.  Oonu^  60  R.  16a 

The  record  of  a  will,  together  with  the 
affidavit  of  the  subecnbing  witoesses  madt 
at  the  time  of  probate,  being  offered  in  ev^ 
deuce,  — heU  oompetent  to  show  stotemento 
made  out  of  oourt  by  one  of  such  witnesses^ 
in  order  to  oontradiot  the  stotoments  ct  tiie 
affidavit  as  to  the  due  execution  of  the  wilL 
OtterwH  V.  Hofford,  13  R.  429. 

84.  Oontradictcny  statements  not 
admissible  unless  witness  is  first  asked 
if  he  made  them.  —The  credibility  of  a  wit- 
ness may  be  impeached  by  showing  that  he 
made  prior  statoments  inconsistent  with  his 

S resent  testimony;  but,  before  thii  can  be 
one,  he  must  be  asked  the  question  and 
given  an  opportunity  of  explaining  what 
might  otherwise  seem  contradictory.  Frank* 
Un  Bank  r.  Pa.  etc.  Co.,  33  D.  687;  Doe  v. 
Beagan^  88  D.  466;  StaU  v.  MarUr^  86  D. 
398;  StaUw,  Fattermm,  38  D.  699;  MeJntiro 
V.  Yoimg,  39  D.  443;  WkUeford  v.  Bwrek- 
myer,  39  D.  640;  Seaiy  v.  ^tate,  44  D.  641; 
Moore  v.  BeUie,  53  D.  771;  Wright  r.  Hieka, 
60  D.  687;  Bobo  v.  Brymm.  76  D.  406;  i?tfi»- 
yan  v.  Price,  86  D.  459;  Ayree  v.  Dttprey, 
86  D.  657;  Hfnith  v.  Cooke,  100  D.  58. 

The  credit  of  a  witoess  who  has  testified 
orally,  or  has  given  a  deposition,  may  be 
impeached  by  showing  that  he  has  made  a 
different  stotement  eat  of  oourt,  either  be- 
fore ift  after  he  has  given  his  testimony; 
nor  is  it  necessary  that  the  witoess  should 
first  be  ssked  as  to  snob  different  stot*> 
ment^  or  that  he  be  pteeent  when  his  oredil 
is  to  be  impeaohed.  Tucker  v.  Wetekf  9  D. 
187.    &  P.,  Aifae  ▼•  Cl(i|>p,  68  D.  424. 

The  Engliih  rale  first  recognised  in  Quees's 
CbM,  2  Brod.  k  B.  301,  that  a  witness  eaanol 
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be  impeached  by  proriiig  that  he  hM  made 
oontradiGtory  atatements  oat  of  ooart,  nnleaa 
he  haa  been  firat  inqairedof  touching  aaeh 
eontradictonr  atatementa,  haa  never  been 
Adopted  in  Oonneotioatp  either  by  legiaUtiTe 
enactment  or  Judicial  decision.  Although 
thia  rule  ia  a  aue  and  conaenrative  one,  ou- 
eolated  to  protect  the  Juat  righta  of  wit- 
neaaea  and  to  elicit  the  tmth,  and  one  to 
which  it  ia  very  proper  to  adhere,  anbject 
to  aach  exceptiona  aa  a  aonnd  diM»%tion  may 
anggeat^  vet  a  failure  to  apply  it  will  not  be 
gronnd  for  rereraal  of  uie  judgment,  par- 
uooIm-Ij  in. «  oaae  where  the  witneaa  waa 
atill  within  the  reach  and  anbject  to  the 
control  of  the  party  calling  him,  alter  the 
impeaching  teatimony  hadoeen  given,  and 
where  he  might  have  been  oidled  for  the  por- 
poae  of  ezplaiifttion.     Hidg^  v.  Olapp^  68 

Whether  a  witneaa  may  be  contradicted 
without  having  been  firat  given  an  opportu- 
nity to  ejcplain  the  evidence  which  is  relied 
on  for  that  purpose,  ia  a  queation  which  ia 
left  to  the  diacretioB  of  the  trial  conrta. 
Sharp  V.  ^mrnef,  34  D.  654. 

To  impeach  a  witneaa  by  his  prior  contra- 
dictory atatementa,  it  ia  sufficient  to  direct 
hia  attention  with  reaaonable  certain^  to 
theaubject  of  previous  declarationa.  It  ia 
immaterial  that  there  ia  a  alight  difference 
between  the  date  to  which  hia  attention  waa 
directed  and  that  at  which  the  contradictory 
statement  ia  ahown  to  have  been  made. 
Neimm  v.  Ivermm^  eO  D.  442.  But  it  ia  not 
auffident  to  merely  direct  hia  attention  to 
daiw,  namea,  and  other  attendant  dronm- 
ataocea;  he  mnat  alao  be  aaked  whether 
or  not  he  haa  aaid  or  declared  that  whi<^  ia 
intended  to  be  proved*  ffiggm$  v.  Cartton, 
92  D.  666. 

Inquiriea  on  irrelevant  topioa  to  discredit 
a  witneaa  may  be  permitted  on  triid,  in  the 
discretion  of  ue  jud^e;  but  such  inquiriea 
may  be  ezdiidea  without  infringing  any 
legal  right  of  the  partiea.  Tumpikt  Boad 
Co,  t.  Zoomli,  88  D.  311. 

85.  Collateral  matters  elicited  on 
crow -examination  r^t  fdundation  for 
Impeachment.*  —  A  witneaa  cannot  be  im- 
peached by  ahowing  the  falaity  of  hia  tea- 
timony eonoemitig  facta  collateral  to  the 
laaueb  Stevens  v.  Bea4:h,  36  D.  360;  CamU 
V.  WmehesUr,  75  D.  203;  Ooodall  v.  SkUe^ 
80  D.  396:  Tumpihe  Boad  Co.  y.Loomit,  88 
D.  311;  Fletcher  v.  Botiom  etc  B.  B.  Ca,79 
D.  696. 

The  anawer  to  a  question  admissible  only 
on  cross-examinatiuii,  and  which  is  mmiy 
eoUateral,  cannot  be  oontradicted.  Comba 
V.  Wmcheder,  75  D.  203. 

The  croaa-ezamination  of  an  agent  of  defen- 
dant aa  to  acta  and  declarationa  which  there 
no  proof  he  had  authority  to  make  re- 
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^  Dlaoredltlng  by  inquirlet  ooDcenilBg  collat- 
eral or  irrelevant  matter*  see  note.  88 IX  Ki-8i4. 
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latea  to  collateral  matters,  and  the  anawesa 
of  the  witneaa  are  therefore  conclusive  upoa 
the  plainti£  JftOcker  v.  Ba$Um  eU.  B.  B^ 
79  D.  695. 

The  declarationa  of  a  witneaa  aa  to  the  place 
of  hia  residence  are  not  idwaya  immaterial 
touching  his  credibility.  Berih  v.  Stale,  74 
D.  26a 

It  is  not  error  to  refuse  to  allow  a  witness 
to  be  questioned  aa  to  whether  he  had  not 
paasea  a  oounterfeit  biU  aa  a 'genuine  ons^ 
and  what  he  had  awom  about  it  on  a  former 
occasion,  for  the  purpose  of  impeaching  l^ini; 
but  the  court  might,  in  its  discretion,  allow 
the  question  to  go  to  the  witness  endsr 
proper  advice.    To. 

The  testimonv  of  a  witness  that  ''  he  had 
not  aaid  "  that  he  knew  a  certain  fact  ia  im- 
material, irrelevant,  and  inadmiaaible, 
although  elicited  for  the  j^urpoae  of  contra- 
dicting him  in  case  he  denied  it.  Cbai6i  v. 
Winehuter,  76  D.  203. 

If  it  ia  propoaed  to  contradict  the  anawer 
to  a  queation  aaked  a  witness,  the  qneatioa 
must  be  such  aa  would  be  admiaaible  if  pie* 
posed  by  the  par^  calling  him.    /&. 

On  a  murder  trial  T.  was  a  material  wit- 
ness for  the  accused,  and  on  croea-examina- 
tion  for  the  purpoae  of  innM^png  ii^r  credi- 
bility, ahe  waa  aaked  whetheruie  had  act 
taken  things  which  did  not  belong  to  her 
when  ahe  left  M.,  her  enmloyer.  ^e  proa- 
ecution  waa  then  allowea  to  contradict  T., 
in  this  collateral  matter,  by  the  testimaQy 
of  M.  Held,  error.  Stobee  v.  People,  13  &. 
492. 

86.  Showing  conviction  of  crime.*— 
To  impeaoh  a  witness's  credibility,  it  ia  com- 
petent to  produce  the  record  of  hia  0Qnvio> 
tion  in  another  state  lor  shop-breaking,  witk 
intent  to  steal    Com.  v.  Knapp,  20  D.  401. 

A  statute  enacted  that  no  person  should 
be  disqualified  as  a  witnsai  py  reason  ef 
criminal  conviction,  but  the  conviction 
might  be  ahown  to  affect  his  oredibiiity,  and 
that  any  defendant  in  a  criminal  case  mu^ 
at  his  option  be  a  competent  witneaa.  &e 
statute  also  specified  certain  erimea,  ooovie- 
tion  of  which  rendered  the  party  mt»n%^,mm^ 
Held,  that  to  impeach  a  defendant  in  a 
criminal  oaae  for  infamy,  the  judgment  ef 
the  former  conviction  muat  be  diown,  and 
mere  evidence  that  he  haa  been  a  convict  in 
a  atate  pziaon  ia  inadequate.  Barikoiomew 
V.  People,  44  B.  07. 

87.  Impeachment  of  prosecutinff 
witneaeee.  — Evidence  of  an  offer  by  the 
proaecutor  to  leave  court  without  teatdyinff 
m  a  criminal  cause,  if  the  pnsoner  woula 
settie,  is  inadmissible  to  contradict  or  im- 
peach hia  testimony.  PeoplU  v.  OeawM. 
26  D.  604. 

In  an  action  for  seduction,  the  general 
character  for  chaatity  of  the  person  aeduced 

*  See  note  on  right  to  ahow  conviction  of  crime. 
7SD.  776-77ft. 
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It  in  iisae,  and  bmj  Im  inpeMhed  or  mp- 
ported  hj  genenl  erideaoK  bat  the  witnen 
oannot  he  aeked  vhotlMr  m  hftd  not  been 
previouely  eriminal  witb  other  men,  tiumgh 
other  penoDB  may  bo  oallod  to  toatif y  to  to 
their  own  oriminal  intMoonroe  with  hen  and 
the  time  and  plaoe.  Skmffmch  t.  Mpmra, 
74D.  23S. 

88.  Tmptmrhfng  ooirt  ownwitimi.* 
—  A  party  oalling  a  witnev  interested 
a^ainathim  is  ertopped  from  objecting  to 
hia  oompetenoy  and  oredibility  onhr  oo  far 
ai  that  teial  ia  eonoemod.  Crwry  ▼.  Spragu^f 

27  D.  iia 

The  objection  of  inoompotenoy  ae  a  witnev 
la  waiTod,  where  the  p*rty  who  might  hare 
made  the  objection  oallt  the  witneas  in  rap* 
port  of  hie  own  oaMw  Stockton  v.  Demutk, 
l2D.  735. 

A  party  cannot  attack  the  credibility  of 
hia  own  witneas  by  eridence  of  general 
repntation.  Olmttead  t.  Wituted  Bank, 
85  D.  20a 

A  Pftrty  introducing  a  witness  does  not 
thereby  indorse  his  oredibility  althoagh  he 
oannot  impeach  hia.  Jatnigim  t.  Flaning, 
5  R.  614. 

A  partr  cannot  directly  impeach  hia  own 
witness;  ont  this  mle  does  not  prevent  him 
from  showing  that  the  facts  testified  to  are 
incorrectly  stated  by  the  witness;  and  the 
party  oalhng  a  witness  is  not  prednded  from 
proving  tho  tmth  of  any  particular  fact  by 
any  ower  competent  testimony  in  direct 
contradiction  to  what  such  witness  may  haTo 
testified.  Swamtcoi  MaMm  Co.  r,  WaXkar^ 
65  D.  172.  S.  P.,  /VtniHin  Ainib  ▼.  Pemi- 
ivfeonia  eld  Co.,  33  D.  687;  J^urlAatter  v. 
tdwardM,  60  D.  744;  SUkkUm  t.  DemMth. 
32  D.  735;  Stakit  ▼.  Atole,  44  D.  641;  Ckamp 
r.  Com.,  74  D.  388;  Olmitead  r.  WkuUd 
Bmk,  85  D.  260;  Ccs  ▼.  Ayrei,  45  R.  583. 

To  enable  a  party  to  contradict  his  own 
witaess^  *'by  showing  that  ho  has  made 
statements  oifferent  from  his  present  testi- 
mony,"  it  k  not  required  to  prore  in  addi- 
tion that  his  teetimony  is  nntm«»  Champ 
w.  Com^  74  D.  388. 

The  state  may  impeach  the  oredibility  of 
its  own  witness,  b^  proTins  that  on  former 
occasions  he  had  given  a  different  aoconnt  of 
the  transaction  from  that  which  he  swears  to 
inconrt.    Aotev.  i^Torrii,  1  D.  564. 

The  subeeribinff  witness  to  a  deed  must  bo 


prodneed,  if  possible,  to  KCff  it;  bat  tho 
party  desiring  to  prove  tks  deed  may  im* 
peaoA  the  witness,  thon|di  called  by  himselL 
WiUktm$y.  Walker,  46  D.  53. 

A  party  taking  a  deposition,  but  not  read- 
iog  it,  may  impeach  the  witness,  by  proof  of 
statements,  where  the  adverse 


*  When  a  party  maj  impeach  his  own  wltneis, 
•ee  note.  00  D.  749-752. 

Contradicting  party's  own  witness  by  sbowing 
that  he  made  prior  Inooniistent  firatements.  see 
■oie»  74  D.  8»8-iOa 
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parfy  reada  the  deposition.  CudwcrA  v.  8* 
a  /uL  Co.,  55  D.  692. 

A  party  to  a  suit  is  not  bound  by,  or  held 
to  admit  as  true,  every  statement  made  by 
his  witnesses  during  the  trial  of  a  causcb  bo- 
canse  he  does  not  deny  or  contradict  themal 
the  time.     WUkbuy.  Stidger,  83  D.  64. 

On  trial  of  an  indictment  for  bigamy,  where 
the  second  wife  as  a  witness  for  the  state  testi- 
fied that  she  was  not  married  to  the  defen- 
dant, she  may  be  asked  by  the  state  if  she  had 
not  previously  made  contrarv  statementSi 
This  IS  not  inconsistent  with  the  rule  that  a 
person  cannot  impeach  his  own  witness.  StaU 
V.  /oAnson,  03  D.  241. 

On  an  issue  of  fraud  by  an  assignor,  in  the 
making  of  an  aasignment^  defendant  called 
the  assignor  as  a  witness.  A  portion  of  his 
testimony  showed  that  he  had  provided  for 
fictitious  debts.  This  was  followed  by  aq 
explanation  which,  if  trusb  showed  that  he 
did  in  fact  owe  such  debts.  The  trial  court 
ruled  that  as  the  explanation  stood  uncon- 
tradicted bv  any  other  witnesi^  defendant 
was  bound  by  what  the  assignor  had  testi- 
fied  to^  for  the  reason  that  he  could  not  dis- 
credit or  impeach  him.  Held,  error,  thai 
the  evidence  should  have  been  submitted  to 
the  jniy  for  them  to  pass  upon  its  credibility, 
Becker  v.  Rock,  58  R.  515. 

89.  Oompetcncy  of  impeaohing  wit- 
ness.—  A  witness  who  is  ignorant  of  tiie 
general  character  of  another  witness  cannot 
be  permitted  to  testify  as  to  his  own  beliof 
of  his  eredibiUfy.  Stani&»  r.  Parker,  30  D. 
528. 

A  person  may  testify  aa  to  the  general 
character  for  truth  of  a  witness,  mm  hia 
knowlsdge  derived  from  commca  reporti 
jrimme<  V.  Kmmel,  8  0.  655. 

Acquaintance  with  a  prisoner  for  eight  or 
ten  years  qualifiee  one  to  testify  aa  to  his 
character.    Dtipree  v.  Aols,  73  D.  tiS. 

Residence  in  the  immediato  vieinity  of  a 
person  whose  character  ia  subject  ef  investi- 
gation is  not  an  indispensabU  qualification 
of  a  witness  to  testify  as  to  character,    lb. 

The  testimony  of  an  impeaching  witness 
will  not  be  excluded  aolelv  because  his 
knowledge  has  been  aoquiied  and  is  exclu- 
sively founded  upon  matters  arising  since 
the  commencement  of  the  aetioa.  JUker  ▼«. 
OMMS^y,  30  R.  4191 

••    Oorrobortttengk 

M.  In  g«n«ntl.  — The  testinMsiy  of  a 
single  witness*  unsu|»ported  by  corroborat- 
ing ciroomstanossb  is  insufficient  to  estoblish 
a  traat  in  land.  MUUr  v.  Thateker,  60  D. 
172. 

The  defective  memory  of  a  witness  mAv 
be  corroborated  by  proof  of  what  waa  his 
habit  under  similar  circumatanoee.    It  is 

Sersuasive  and  logitimato  '* supporting''  evi- 
enoe.      Eureka  Ine,  Co.  v.  J^ommou,  04  D 
65. 


tS06 


WITNESSES,  m,  3. 


to  V*«Mte 


91.  Sustaining  Om  eharaeter  of  thm 
witnMa.  —  Orester  ktitade  is  aliowed  in 
■npportin^  the  clu»»ot«r  of  a  witnau  than  in 
attaokin^  it     C^emr.  Cheis,  21  D.  350l 

On  an  indiotment  for  adoltery,  evidence  of 
previooa  improper  familiarity  between  the 
parftiei  ia  aomianble  to  oonoborate  a  wit- 
nen  who  has  testified  to  a  specifio  act  of 
adnltorj,  hat  whose  ohanoter  fortrat^  has 
been  hnpesohad,  Cbm.  t.  Merriam,  25  D. 
1201 

Bridenoe  of  a  witness's  good  eimraeter  for 
tmtht  where  he  has  not  been  impeaohed, 
tboQgh  generaUr  incompetent,  is  admissible 
to  corroborate  him  where  he  is  a  stranger 
residing  in  another  state;  bat  evidence  of 
his  general  good  oharaotsr  in  other  remeots 
is  not  admissible.  Merriam  ▼.  Ilartfari  etc 
M.  Jt.  Co.,  62  D.  344. 

Evidence  of  a  witness's  repntatlon  for 
truth  and  integrity  is  not  made  admissible 
by  a  eross-examination  which  shows  that  he 
has  been  tried  for  a  crime  aad  aoqaitted,  as 
his  character  was  nntonched  thereby.  Har- 
riyjiam  v.  InhtMkmU  •/Lineobi,  64  D.  95. 

The  fact  that  the  testimony  of  a  witness 
is  eontradictod  does  not  anthoriae  a  party 
calling  him  to  offer  evidence  that  his  genend 
reputation  for  tmth  it  good.  8n<^  evidence 
is  admissible  onl^  when  the  opposite  side 
has  attempted  to  mipeach  his  ffeneral  repnta- 
tion.    Aiwood  v.  Dearbomt  79  D.  755. 

Where  the  character  of  a  witness  for  tmth 
and  veracity  has  been  impeached,  a  person, 
well  accjaamted  with  the  witness  in  the 
oommnmty  in  which  he  lives,  bnt  who  has 
never  heaid  the  eharaeter  of  the  witness  as 
to  veracity  ealled  in  question  or  spoken  oi^ 
is,  nevertheless,  oompcrtont  te  testify  in  fsvor 
•f  the  witness.  Lem»m»  v.  l%e  SUOe^  6  R. 
299. 

Whenever  the  tmthfolness  of  a  witness  is 
asssfled  either  dirsotly,  or  by  cross-exam- 
inatien,  or  by  evidence  of  inconsistent  aote 
or  statements,  or  by  contrary  evidence  as  te 
the  matters  testified  to  \ff  hini,  his  rspnta- 
taoa  for  truth  mav  bo  snstained  by  direct 
evidence  adduced  for  tiiat  purpose.  Charge 
V.  POAer,  26  R.  850. 

To  rebut  evidenee  of  a  witness's  conviction 
d  crime,  his  present  character  and  reputa- 
tion for  truth  majr  be  shown,  but  not  his  in- 
nocence of  the  crime.  Qerin  v.  FUehbrtrg  R, 
J?.  (V,  50  R  285. 

M.  Proving  previous  consistent 
statements.^  —  Prior  stetemente  of  a  wit- 
ness out  of  court  are  inadmissible  te  corrob- 
orate bis  testimony.  Mmmm  v.  ffa§ii$ig», 
86  D.  845;  State  v.  Vincent,  95  D.  75& 

The  testimony  of  one  witness  that  he  had 
been  told  of  facts  testified  to  by  another  as 
having  oocnrred  on  a  certain  day  is  inadmis- 
sible, although  offered  for  the    purpose  of 


*CorroboratiTe  statements  made    by  wi  nesa 
out  of  court,  when  admissible,  see  note,  li  D. 
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the  date^  since  it  not  only  does  not 
prove  the  date,  but  ito  only  foroe  is  to  cor- 
roborate the  stetement  of  a  witnesi  in  eoort 
by  proving  that  he  made  the  same  statement 
out  of  oonrt  Brown  v.  People,  97  D.  195. 
Whan  a  witness  is  sought  to  be  inqieachetl 
hy  proof  of  former  stetementL  inoonaistent 
with  his  testimony  on  the  trialt  it  ia  oompe- 
tsnt  for  the  party  or  proeeootor  who  has  m- 
trodnoed  him  to  prove  other  consBstent  stete- 
mente for  the  purpoee  of  eorroborating  him; 
and  aa  soon  as  the  intentimi  to  introduce  the 
discrediting  testimony  is  announced,  it  be- 
comes proper  to  bring  forward  the  confirma- 
tory evidence.  Siaier.  Qmrge^  49  D.  392: 
Jokneon  v.  P^Otermmt  11  D.  756;  Hendermm 
V.  /ones,  13  'D.  676;  Lokmam  v.  PeopU,  49 
D.  340;  State  v.  Finceai,  95  D.  753. 

A  witness  csn  testify  to  his  own  former 
declarations,  consistent  with  his  testimony 
given  on  the  trial,  when  an  intention  of  im- 
peaching him  by  former  cootradiotory  stete- 
mente is  announced.  StaU  v.  (hanje,  49  I  *. 
392. 

M.  Meoessitv  of  oorroboratinff  ne- 
complices.^ — A  conviction  may  be  sup- 
ported upon  the  uncorroborated  testimony  of 
an  accomplice.  Stale  v.  ffoUand^  35  £.  587; 
Dunn  V.  PeopU,  86  D.  319;  Cross  v.  PtopU^ 
95  D.  474;  8taU  v.  Stebbine,  79  D.  223.  Con- 
tra, Rayr.  State,  48  D.  879.  Although  the 
court  may,  in  ite  diacrotion,  advise  the  juiy 
not  to  convict  unless  the  accomplice  is  conob- 
orated.  OotUm  v.  People,  38  B.  105.  Bnt 
if  the  evidenee  introducM  under  objection  for 
the  purpoee  of  corroboration  doea  not  tend  to 
connect  toe  defendant  with  the  crime,  but  it 
is  left  to  the  jury  to  say  whether  the  princi- 
pal evidence  is  corroborated,  and  they  are  in- 
structed that  if  they  are  satiafied  of  the  de- 
fendant's guilt  upon  the  whole  teatimonyy 
they  should  convict,  thi»  is  error.  Cswrnu- 
weaUh  v.  ifoisMS,  84  R.  391. 

In  incest  the  woman  is  an  aooomplioe,  and 
on  the  trial  of  a  prosecution  therefor  her 
testimony  is  subject  to  the  rule  respecting 
accomplice  teetimony.  Freeman  v.  State, 
40  R.  787. 

94.  Siiftcienoy  of  such  corrobora- 
tion. —  Testimony  as  to  a  fact  which  ia  in 
itself  relevant  and  connected  with  the  ac- 
cused by  the  testimony  of  an  accomplice,  is 
admissible  as  direct  evidence,  even  though  it 
might  not  be  admissible  for  the  purpose  of 
corroborating  t^e  testimony  of  the  aocom* 
plioe.    ^lole  v.  SttAbine,  79  D.  223. 

Where  the  testimony  of  an  accomplice  is 
corroborated  by  other  evidence,  the  judge  is 
not  required  to  advise  the  jury  to  acquit,  and 
an  instruction  advising  uiem  of  the  suapi- 
dons  character  of  his  tsstimony,  and  that  it 

*  Conviction,  wbsn  mnj  be  sustained  on  un- 
corroborated  evidence  of  accomplices,  see  nots^ 
71  D..S71-678.  _      .         * 

See  important  note  on  the  conoboratlon  of  o»> 
nompUces,  71  D.  673-67!». 
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ormtod  in  loiiit  portioQ  niAtorial  to  ih« 

■floKU  no  groand  of  ezoeption.  Commmh 
weaUh  ▼.  ScoU,  25  R.  81. 

Where  mi  aooomplice  is  allowed  to  toetify, 
be  mej  be  eiiffioieiitly  ocNrrobontod  ^7  ^ 
Wife.     Wood$  v.  iSCrUe,  A2  R.  314. 

lY.    RiruBi  OF  ExAMuriTiox. 
1.  OeneraUy, 

95.  OontroUing  power  of  th«eourt. 

— The  ooQit  does  not  give  undae  weight  to 
the  teetimony  of  a  witneas  bycalling  the  atten- 
taoii  of  the  iniy  to  what  has  ooonired  before 
thsni  in  the  esamination  of  the  witneas. 
Thii%  where  a  witoeaa  testifieB  withont  ob- 
jection to  an  opiBion  or  belief,  and  on  oroas- 
ezamination  negativea  the  poaaeasion  of  oer> 
tain  specified  gronnds  for  snch  belief ,  where- 
npon  the  eoort,  upon  objection,  erroneonaly 
refoses  to  permit  tae  party  producing  him  to 
dnw  ont  his  real  reasons  for  his  beUef,  giv- 
ing however,  to  the  cross-examiner  the 
pnvilege  of  asoertoining  from  the  witoeaa 
thoae  reasons,  and  the  cross-examiner  deoUnea 
this  permission,  but  in  his  address  to  the 
jnry  eomments  upon  the  testimony  as  weak, 
m  that  the  witneas  oonld  assign  no  resson 
for  his  beUet  — in  snoh  case  the  coort  is  Jna- 
tified  in  oaUing  the  attention  of  the  jury  to 
the  faet  that  he  had  given  the  croaa-exammer 
permission  to  oall  for  the  reasons  of  the  wit- 
oess's  belief,  and  he  had  deelined  to  do  sow 
Slaiev.  WhU,  72  D.69S. 

The  court  may  withdraw  permission  to  re- 
call, aa  a  witneas  of  the  stote^  a  witneas  intro- 
dnoed  by  the  stote,  when  it  appeara  that  an 
nnf air  advantage  over  the  stato  waa  aonght 
to  be  obtained  therebgr.     lb. 

The  mode  of  examination  ef  a  witoeaa  al- 
lowed by  the  lower  coort  will  not  be  eriticiaed 
or  reviewed  nnteas  it  is  apparent  that  some 
gross  injnstiee  reanlted  tneiefrom.  Tapkjf 
V.  Toptoy,  88  D.  76. 

96.  what  witneMM  may,  or  must 
be  celled.  ^The  testimony  of  a  smgle  witoess 
is  sufficient  to  prove  an  open  aocount  in  ex- 
eeaa  of  five  hnudied  dollars,  if  corroborated 
by  a  mortgage  given  by  defendant  to  seonre 
aU  the  engagemento  and  liabilitiea  of  plaintiff 
en  hiaaoooont  AUakm  v.  Xosams,  831).  583. 

To  prove  that  aa  attachment  was  made  on 
a  writ  which  is  lost,  a  person  who  saw  the 
officer  sign  his  retnm  thereon  is  a  competent 
witness,  and  it  is  not  necessary  that  the  of- 
ficer himself  shonid  be  called,  althooffh  he  ia 
within  the  process  of  the  conrt.  iTtUom  v. 
Bayntan,  87  D.  148. 

A  party  to  an  action  ia  not  required  to 
give  notice  what  witoesses  he  will  produce 
or  rely  on  at  the  trial,  but  he  may  bnng  such 
witoesaes  as  he  can  to  sustain  the  issue  made 
by  him.     Thurmond  v.  TrammeU,  91 D.  321. 

97.  Swearingr  the  witness.  —  Any 
mode  ol  swearing  a  witneas  which  he  believee 
binding  on  his  conscience  is  good  at  common 
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law,  aod  it  seema  that,  under  the  Illinois 
stototo,  if  he  swears  by  the  uplifted  hand, 
and  not  on  the  gospels,  he  will  oe  presumed 
to  have  elected  to  do  aob  MeKinney  v.  Pto- 
j^.  43  D.  6S. 

98.  Iiimiting  the  number  of  wit* 
nesses,  —  The  number  of  wituesses  who 
may  be  called  to  prove  the  value  of  property 
is  not  limited,  where  that  is  the  issue  in  the 
ease^  either  by  the  power  of  the  oourt,  or  by 
a  stototo  providing  that  the  costs  of  four 
witnesses  only  shall  be  taxed  against  the 
UDSUooessfnl  party,  unless  the  court  certifiee 
that  a  flrsater  number  is  necessary.  A  party 
may  call  a  larser  number  if  he  is  willing  to 
risk  the  liabwty  to  pay  their  fees.  Wit- 
nesses may  differ  materially  upon  the  ques- 
tion  of  such  value^  and  it  ia  error  for  the 
conrt  to  refuse  to  permit  a  party  to  call  more 
than  four  witoesses  to  prove  it;  but  it  may, 
of  course,  exercise  a  sound  discretion 
whether  it  will  certify  to  the  necessity  of 
more  than  four  witoesses,  and  if  so,  to  what 
number.     White  v.  Hermann,  99  D.  643. 

When  a  party  is  bv  law  a  competent  wit- 
ness in  his  own  suit,  his  right  to  testify  can- 
not be  defeated  by  limiting  the  number  of 
witneasea.    FUher  v.  Canway,  30  R.  419. 

The  plaintiff  having  sued  &e  defendant  ia 
slander  for  charging  him  with  dishonesty, 
the  latter,  to  mitigate  damages,  offered  evi> 
donee  of  the  j^amtiff's  bad  reputotion  ia 
that  rsapect.  The  conrt  reatricted  him  to 
ten  witnesses.  Utld,  error.  Ward  v.  iMdfc^ 
29  a.  677. 

99.  fitoquestration  of  witnesses.— 
All  witoesses  may  be  excluded  from  the 
court-room,  on  motion,  in  capitol  cases,  ex- 
cept the  one  under  examination.  Ccnk,  v. 
Knappt  20  D.  491. 

Expert  witoesses,  as  well  as  others,  may 
be  excluded  from  the  court-room,  except 
when  testifying,  in  the  discretion  of  the 
eonrt.    Leadie  v.  State,  68  B.  638. 

A  stototo  providing  tiiat  during  a  trial  the 
judge  may  exclude  from  the  court-room  any 
witoeaa  of  the  adverse  party  not  at  the  time 
under  examination,  does  not  authorise  the 
exduaion  of  a  party  to  the  cause.  Schneider 
V.  Haae,  68  R.  296b 

The  exdnsion  of  witnesses  from  the  eonrt* 
room  ia  discretionary  with  the  court,  and 
whero  the  def endant»  beforo  examining  hie 
witoesses,  moves  to  exclude  the  plaintiff's 
witoesses,  who  have  not  yet  testified,  but 
does  not  include  his  own  witnesses,  a  denial 
of  such  motioa  is  not  improper.  Somdere  v. 
Johneon,  36  D.  664. 

A  witness  unintentionally  disobeyins  the 
order  of  the  eonrt  excluding  witnesses  from 
the  court-room  should  not  oeincapaeitoted 
from  teetifyin^  whera  neither  the  party  to 
be  benefited  by  hia  testimony  nor  his  counsel 
was  privy  to  the  disobedienoe.  Keitk  v. 
I  WUmm,  36  D.  443.  S.  P.,  StaU  v.  7!itonu% 
^  60  R.  720. 
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The  testimony  of  ewitneai  who  Ium  re- 
mained in  the  ooart-room  after  an  order  di- 
reoting  all  witneaset  to  withdraw  £rom  the 
room  may  be  received  at  the  discretion  of 
the  trial  judges    LmighltM  v.  StaU^  51  O, 

On  trial  for  receiving  stolen  goods,  on 
motion  of  the  attorney  for  the  common- 
wealth,  without  objection  bv  tiie  priaoner'a 
oonniel,  the  conrt  directed  the  witnesses  to 
leave  the  eonrt-room;  and  they  all  left  bnt 
one,  who  was  in  the  prisoner's  box,  held  on 
a  reqoiaition  for  larceny  of  the  same  goods. 
The  attorney  for  the  commonwealth  offered 
that  man  as  a  witness.  Hetdt  not  disquali- 
fied by  reason  of  his  remaining  in  the  court- 
room, after  the  order  of  the  court.  Hey  v. 
Cbm.,  34  R.  799. 

100.  Employment  of  interpretors. 
— The  testimony  of  a  witness  may  be  com- 
municated to  the  jury  by  an  officer  of  the 
court,  in  the  presence  and  hearing  of  the 
witness,  when  the  witness  Is  nnalue  from 
physical  weakness  to  speak  loud  enough  to 
be  heard  by  the  jury.  Cornier  ▼.  SUUe^  71 
D.  184. 

A  witeesa^  who  was  a  foreigner,  testified 
that  he  never  made  a  certain  statement  to 
anyonsb  To  impeach  the  witness  in  respect 
to  the  statement,  L.  was  called,  to  whom 
the  witness  had  conversed  only  through  an 
interpreter.  HeU  that  L.  could  not  testify 
as  to  the  fact  of  witness  having  made  the 
statement,  but  that  the  tnteipreter  who  had 
eommnnicated  the  statement  to  him  must 
be  prodnoed  and  swom.    BUUe  v.  ^^yei,  4 


&  Saoaminalion'dn'Mef; 

Re-examhuUhm, 

101.  What  questloiui  mro  proper. — 
Upon  the  teial  of  the  question  whether  a 
ewtain  manufacturer  was  at  a  given  time 
insolvent^  and  known  by  plaintiff  so  to  be, 
the  defendant,  after  showing  that  such 
manufacturer  was  engaged  in  the  manufac- 
ture of  wumneUnes  dekwie,  and  that  plaintiff 
had  business  with  him,  may  ssk  whether  it 
was  a  fact  known  to  the  community  that  the 
printing  of  moMSfelmes  de  laine  was  a  busi- 
ness ruinous  to  those  engaged  therein. 
Denny  v.  Dana,  48  D.  058. 

The  following  are  proper  questions  to  a 
witnees  in  a  case  of  homicide^  to  establish 
the  general  character  of  the  deceased  for 
violence  in  a  particular  place:  "Are  3rou 
acquainted  with  the  general  diaracterof  the 
deceased  for  violence  in  the  particular  place 
where  the  difficulty  oocurredr  and.  "What 
was  the  character  of  the  deceased  for  vio- 
lence in  that  particular  plaoef'  Keener  v. 
SiaU,  63  D.  269. 

In  a  criminal  case,  it  is  the  duty  of  the 
presidinff  judge  to  question  reluctant  wit- 
nesses, if  necessary  to  elicit  the  truth.  Var- 
nedoe  v.  SiaU,  58  K.  465. 


108.  What  questioiifl  aro  impropar 
—A  question  is  properly  excluded  when  the 
answer  to  it  could  not  have  been  materiaL 
Eaatman  v.  Amodcea/g  Wg.  Co.,  82  D.  201. 

A  witness  cannot  testify  as  to  a  matter  of 
law,  and  an  interrogatory  necessarily  in- 
volving  a   question    of    law   is    improper. 
TvmJ&n  V.  HUyard,  92  D.  118. 

A  witness  «died  by  a  defendant  cannot,, 
upon  his  examination  in  chief,  for  the  pur- 
pose of  sustaining  the  defense^  give  the 
statements  and  declarations  of  the  defen- 
dant made  out  of  the  presence  and  hearing 
of  the  plaintiff.    JTnicAf  v.  iToiise,  96  D.  615. 

A  witness  cannot  be  asked  a  questi<«  so 
framed  as  indirectiy  to  call  upon  him  t» 
testify  to  a  private  conversation  between 
him  and  his  wife.    Babiwmv.  P€nrber,96D. 

697. 

A  witness,  in  the  same  business  in  another 
place,  and  where  the  conditions  are  unlike, 
cannot  be  asked  the  proportion  between  his 
stock  and  sales,  to  raise  a  presumption  of 
fraudulent  statement  by  the  plaintiff.  Jorne^ 
V.  Meehanktf  Firelni.  Co.,  13  R.  40S. 

108.  IieadiTig  queationa.*— A  lead- 
ing question  is  not  always  capable  of  being 
fully  answered  by  yes  or  no;  for,  though  not 
answerable  by'either  of  these  monosyllables, 
it  is  leading  if  it  sngsests  the  response 
which  the  questioner  aesires.  People  v. 
Mather,  21  D.  122;  Sntider  v.  Snyder,  6  D. 
493;  StrinafeUm^  v.  State,  69  D.  247.  Or 
if  it  assume  a  fact  to  be  proved  which  is 
not  proved,  or  if,  embodying  a  nutteiial  faot^ 
it  admits  of  an  answer  by  a  simple  nantive 
or  affirmative^  Tumey  v.  State,  47  D.  74. 
But  where  questions  merely  call  the  atten- 
tion of  the  witness  to  the  subiect-matter» 
they  are  not  to  be  considered  leading.  Don- 
aefl  V.  Jonee  e<  oi. ,  48  D.  59. 

Questions  asking  a  witness  whether  or  not 
he  is  acquainted  with  signatures  to  certain 
deeds,  and  whether  or  not  they  are  genuine, 
or  what  he  knows  in  reference  to  the  execu- 
tion of  an  inclosed  paper,  are  not  leading. 
WelUr.  Jaekeon  Iron  Wg.  Co.,  90  D.  675. 

An  objection  to  an  interrogatory  as  "  lead- 
ing," being  to  form  and  manner  in  which  the 
question  was  put,  should  be  made  before  the 
oommissioner  by  whom  the  evidence  is 
taken.    Bwdlh  v.  Qoohe,  100  D.  68. 

Whether  a  leading  question  shall  be  per> 
mitted  rests  in  the  sound  discretion  of  the 
court  in  which  the  trial  is  had,  and  decisions 
with  respect  to  them  are  not  the  subject  of 
exception.  Barton  v.  Kane,  84  D.  728. 
Yet,  if  an  eetabUshed  rule  of  law  has  been 
violated  and  leading  questions  permitted  in 
a  case  which  did  not  justify  them,  the  appel- 
late court  will  grant  a  new  trial.  Twmeyt, 
State,  47  D,  74. 

A  leading  question  may,  in  the  disorotioa 
of  the.  court,  be  permitted  on  cross-examina- 

'*~Leading  questions,  definition  of  and  i^md 
permisiible,  tee  note,  47  D.  8i-«& 
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tioiit  alilioiigh  it  rdatflt  to  matton  not  in- 
<]airod  of  upon  tlie  direct  ozaminatioo. 
iioodp  y.  BoweU,  28  D.  317. 

The  rale  oonceming  leading  qneetioiii  It 
«8  stringent  respecting  witnesses  called  to 
impeach  witnesses  as  it  is  respecting  other 
witnesses.    AUm  r.  Staie^  73  X).  760. 

Where  a  qnestion  leading  in  form  is  asked 
which  merefy  relates  to  m^  snbject-matter, 
it  shonld  be  allowed.  SiriingfeUow  ▼.  Stale, 
«a247. 

When  the  witness  appears  to  be  in  the 
Interest  of  the  adTcrse  purty,  the  court  may 
properly  permit  the  direct  examination  to 
•approach  or  aasome  the  form  of  a  croas-ex- 
•aminatton.    PtopU  v.  Mather^  21  D.  122. 

Questions  relating  to  introductory  mattert 
•and  designed  to  brmg  the  mind  of  the  wit- 
ness to  some  point  material  to  the  iasne,  may 
be  pat  in  the  leading  form.    /ft. 

Exceptions  to  the  rule  forbidding  leading 
•questions  to  be  put  to  a  witness  on  nis  direct 
examination  exist  when  he  is  manifestly 
hostile  to  the  interest  of  the  party  calling 
4um,  or  when  he  has  exhausted  his  memory 
without  stating  the  partionlar  required, 
where  it  is  a  proper  name  or  other  fact 
which  cannot  be  arriTed  at  by  a  general  in- 
quiry, or  when  the  witness  is  a  child  of 
tender  years,  whose  attention  cannot  be 
Kytherwise  called  to  the  snbjeot*matter.  Twr^ 
Mv  ▼.  Aate,  47  D.  74 

On  a  trial  of  a  nrisoner  for  nqpe,  who  was 
the  guardian  of  the  person  outraged,  the  lat- 
ter, being  a  witness  for  the  prosecution,  and 
having  testified  that  the  outrage  was  com* 
mittea  about  seyen  monUis  before^  when  she 
was  just  sixteen,  was  asked:  ''Did  the 
inrisoner  then,  or  at  any  subsequent  time,  say 
anything  to  you  in  relation  to  this  matter, 
to  disBwtde  yon  from  disclosing  it?  ^tato 
when,  where,  and  what  he  said."  Held,  im- 
proper, because  leading.   lb. 

On  the  trial  of  a  prisoner  for  rape,  the 
person  upon  whom  it  was  committed,  being 
A  witness  for  the  prosecution^  uid  haying 
tostified  that  the  prisoner  was  her  step- 
father, and  also  guardian,  with  whom  t£e 
had  liyed  from  &e  time  she  was  eight  or 
nine  till  her  sixteenth  birthday,  when  the 
outrage  was  committed,  during  which  time 
he  was  yer^  affectionate^  was  asked:  ''If 
in  any  of  his  antecedent  conyersations  the 
prisoner  offered  property,  or  any  other  ad- 
yancement  to  you,  in  order  to  attach  you  to 
him,  s^  sow'*  Heid,  improper,  because  lead- 
ing,    /ft. 

Under  the  aboye  circumstances,  the  same 
witnees  was  asked,  "  If,  at  any  time  sub^e- 
•quent  to  the  transaction  [outrage],  the  pris- 
oner said  anything  about  what  punishment 
ihfS  laws  of  the  stato  of  Mississippi  would 
inflict  on  him,  or  you,  or  both— stato  it  aU. " 
Held,  improper,  because  leading,     ift. 

The  words  *'  whether  or  not,  preceding  a 
leading  question,  do  not  reheye  it  of  its  ob- 
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Jeetionable  form  or  character.  People  y. 
Mather,  21  J}  122. 

104.  Necessity  and  snfflciency  of 
objections  to  tastimony.  —  Where,  in 
order  to  sustun  an  objection  to  a  question 
asked  a  witoess,  the  court  would  haye  to 
assume  a  fact  about  which  there  was  a  con- 
flict of  eyidence,  the  objection  must  be  oyei> 
raled.    Adams  y.  Capron,  83  D.  566. 

Where  the  grounds  of  objection  to  a  ques- 
tion asked  a  witness  are  not  pointed  out  or 
uiged  to  the  judge  at  the  trial,  they  will 
not  be  considered  by  the  appellato  court. 
MawU  y.  Am,  M.  L,  Im,  Oo.,  84  D.  280. 

Objection  to  the  first  of  a  series  of  succee- 
siye  questions,  if  improperly  oyerruled,  may 
be  regarded  as  going,  not  merely  to  the  first 
question,  but  to  the  others  which  sprani 


naturally  from  it»  and  the  partry  wUl 
lowed  the  benefit  of  his  exception  as  to  the 
whole.    Barton  y.  Kane,  84  D.  728. 

Strictly  speaking,  there  is  no  ease  in  which 
a  witoess  is  at  liberty  to  object  to  a  ques- 
tion. That  is  the  office  of  the  |>arty  or  the 
court  The  right  of  the  witoess  is  to  decline 
an  Miswer  if  i£e  court  sustains  his  chum  of 
priyilege.  When  the  question  is  releyant, 
it  cannot  be  excluded  on  the  objection  of 
the  part^,  and  the  witoess  is  free  to  assert 
or  to  waive  his  priyilege;  but  when  the  ques- 
tion is  irreleyant^  the  objection  properly  pro- 
ceeds from  the  party,  and  the  witness  has 
no  concern  in  the  matter,  unless  it  is  oyer- 
ruled by  the  judges  Tumpiie  Road  Co.  y. 
Loomif,  88  D.  311 

A  general  objection  to  a  statoment  of  a 
witoess  as  to  his  authori^  as  agent,  made 
after  he  has  testified  without  objection  to 
his  acts  as  such  agent,  is  properly  oyerruled, 
as  the  court  cannot  know  judicially  that  his 
action  was  not  accepted  and  followed  by  his 
principal,  anr'  if  so,  it  is  immaterial  whether 
he  had  or  had  not  any  original  authority. 
Edwarda  y.  Chandler,  90  D.  249. 

105.  Extent  of  the  right  to  eross- 
ezsmine.^  —  A  party  electing  to  call  a 
witoess  who  is  interested  adyersely  to  him, 
for  examination  upon  a  particular  pointy 
admits  his  credibility,  ana  the  other  party 
may  examine  him  generally.  Vanek  y. 
Jaekeon,  19  D.  571. 

The  cross-examination  of  a  witoess  sworn 
to  Impeach  another  may  be  sufficiently 
searching  and  comprehensiye  to  show  the 
opportunities  which  the  former  had  of  know- 
ing the  character  of  the  latter,  and  when, 
and  from  what  persons,  the  injurious  reports 
were  heard,  and  whether  the  imputed  bad 
reputation  is  real,  or  has  been  created  for  a 
special  purpose.  People  y.  Mather,  21  D.  122. 

The  cross-examination  of  witoesses  cannot 
be  made  ayailable  by  a  party  to  proye  an 
affirmatiye  before  he  has  opened  his  case. 
Mackintey  y.  McQregor,  31  D.  522. 

*  Defendant  in  criminal  proaecutlon, 
aminatiou  of.  see  note.  19  R.  84ft-M9, 
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EvidMUM^  eren  on  oroM-examioAtion,  f oiv 
eign  to  the  i^sne,  may  be  rejeoted«  State  v. 
WhUHer,  38  D  272. 

CroM-ezamination  as  to  new  matter,  when 
it  ia  part  of  the  re*  gexUB,  is  allowable. 
Bamk  ▼.  Fordyefi,  49  D.  561. 

A  merchant  plaintiff  proving  entries  may 
be  oros9-ezamined  as  to  the  oircnms^anoes 
under  which  the  entries  were  made.  Thorn- 
9on  y.  Porter,  53  D.  653. 

A  defendant  has  no  right  to  oross-ezamine 
plaintiff's  witness  as  to  matters  of  defense 
which  hdve  no  dependence  upon  or  necessary 
connection  with  his  direct  testimony,  but  the 
defendant  must  make  the  witness  his  own 
witness  as  to  such  testimony.  Mitchell  ▼. 
Welch,  55  D.  557. 

A  party  has  a  right  to  oross-ezamine  an 
advene  witness,  who  has  been  ezamined  in 
ehie^  f  nUy  as  to  his  knowledge  touching  any 
and  all  facts  material  to  the  case.  Fratick 
▼.  Preeley,  65  D.  413. 

Regnlarly,  a  cross-examination  should  im- 
mediately follow  a  direct  examination,  but  the 
former  may  be  postponed  by  the  court;  not, 
however,  to  the  injury  of  one  having  the 
right  to  oross-ezamine.    Ih, 

The  cross-ezamination  of  plaintiff's  wit- 
ness cannot  be  postponed  by  court,  a^tinst 
defendant's  wishes,  until  after  plaintiff  has 
made  out  i^prima/acie  case,  and  closed,  with- 
out trenohmg  upon  the  right  of  cross-exami- 
nation,    lb. 

A  witness  may  always  be  questioned. con- 
oeming  his  relationship  to  parties,  and  the 
•tato  of  his  feelings  toward  them,  with  a 
view  that  the  jury  may  judge  of  the  impar- 
tially of  his  testimony.    Berech  r.  State,  74 

Where,  in  an  action  against  an  ezpress 
company  for  the  loss  of  a  packsge  of  money, 
the  company  proves  by  its  agent  the  custom 
of  its  drivers  m  reaard  to  the  delivery  of  par- 
cels and  taking  of  receipts,  evidimoe  is  ad- 
missible on  cross-ezamination  that  the  driver 
who  had  the  package  had  stolen  packages 
of  money,  and  that  some  time  aftor  the  loss 
of  the  package  the  company  arre9te<l  the 
driver  and  made  him  surrender  some  money 
and  jewelry,  and  that  he  escaped  from  the 
officer  and  ran  away.  American  Express  Ob. 
V.  Haggard,  87  D.  257. 

Witnesses  may  be  cross-examined,  not  only 
upon  the  facts  involved  in  the  issue,  but  also 
upon  such  collatoral  matters  as  may  enable 
the  jury  to  appreciato  their  fairness  and  re- 
liability. It  is  within  the  discretion  of  the 
court  how  far  this  inquiry  may  go,  but  with- 
in thii  discretion  a  witness  may  be  asked 
concerning  all  antecedents  which  are  really 
sigaidcant.     Wilbur  v.  Flood,  93  D.  203. 

On  a  criminal  trial  the  state  had  intro- 
duced evidence  impeaching  the  general  moral 
character  of  the  defendant's  witness,  Lee. 
The  defendant  introduced  a  witness,  Stapp, 
who  swore  that  Lee's  reputation  for  truth 
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and  veracity  was  good.  Held,  that  the  state 
might  on  cross-examination  of  Stepp  show 
that  Lee  had  been  reputed  to  have  oeen  ar- 
rested for  felony.  Waehetetter  v.  StaiCf  SO 
R.  94, 

106.  What  qaestloiui  may  be  asked 
on  crosa-ezamixLatioxL  — A  question  may 
be  proposed  to  a  witness  for  the  puipose  of 
dismaitinff  him,  either  by  oalUn^i;  others  to 
contradict  him,  or  by  having  him  contradict 
himself,  when  the  matter  about  which  the 
question  is  asked  is  a  legitimate  subject  of 
inquiry.     Friee  v.  Brugler,  21  D.  52. 

A  witoess  to  the  general  eharacter  of  the 
plaintifl^  in  a  slander  suit,  testifying  that  he 
had  nevnr  before  heard  plaintiff's  character 
attacked,  mav  be  properly  questioned  on  be- 
half of  defendant,  as  to  whether  or  not  he 
knew  of  ite  being  impeached  on  certain 
specified  occasions.  Martin  v.  Miller,  28  D. 
342. 

Questions  may  be  asked  upon  oroes-ezanH 
ination  to  test  uie  accuracy  or  veracity  of  a 
witness.    Stevens  v.  Beach,  36  D.  359. 

Where  a  scrivener  has  steted  in  his  ezam- 
ination  that  the  testetor  furnished  him  with 
the  matter  for  the  will,  it  is  admissible  to 
ask  the  witness  on  oross-ezamination  what 
those  instructions  were,  in  cases  where  the 
will  has  been  attacked  on  the  ground  of  im- 
becility and  undue  influence,  but  solely  with 
a  view  to  these  points.     Iddings  v.  Iddings, 

10  D.  450. 

On  cross-examinatioii  a  witness  called  to 
impeach  a  will  on  account  of  the  mental  im- 
becility of  the  testetor,  may  be  asked 
whether  he  has  not  accepted  a  devise  under 
it.     Irish  V.  Snuih,  11  D.  648. 

A  witness  to  a  note  may  be  asked  at  the 
trial  of  an  action  thereon,  "whether  the 
said  defendant  was  not  in  a  steto  of  complete 
intoxication  at  the  time  the  note  was  signed 
by  him,  and  whether  he  was  not^  at  that 
time,  wholly  unfit  for  the  transaction  of  any 
kind  of  business  in  consequence  of  such  in- 
tozication?"    Burroughs  v.  Bichmait,  23  D. 

717. 

A  witness,  offered  to  prove  a  license,  may 
be  asked  whether  or  not  it  was  understood 
by  the  parties  that  it  was  conditionaL  Mum- 
ford  v.  Whitriey,  30  D.  60. 

A  witness  interrogated  as  to  the  posses- 
sion of  property  alleged  to  have  been 
wrongfully  token,  with  a  view  to  show  a 
prima  fade  ownership,  may  be  asked  on 
cross-ezamination  whether  he  kiiewr  who 
owned  ^e  property;  but  the  refusal  of  the 
(;ourt  to  allow  the  nuestion  is  not  a  ground 
fur  refussl,  where  the  court  offered  to  per- 
mit a  reoidl  of  the  witness  by  the  defendant, 
as  the  adoption  of  this  course  is  a  matter 
within  the  sound  disoretion  of  the  court 
Davie  v.  Simma,  81  D.  462. 

In  an  action  by  an  unmarried  woman  for 
her  own  seduction,  it  k  improper  to  aak  her 
on  cross-ezamination,  for  tne  purpoae  of  im- 
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pnaehing  bar  ehanuytor,  if  dM  had  not  liad 
Mziud  interoomne  witk  otiiar  bmhi  bat  if  • 
cihild  had  baen  bom  aa  tho  reaalt  of  tho 
alleged  aednotioii,  the  inqairy  ia  proper  on 
the  qneation  of  paternity,  in  order  to  miti- 
gate damages.    Snuih  ▼.  Ycayarij  35  R.  232. 

On  an  indictment  for  aelling  lottery 
tiokets,  the  pria  >ner,  on  oroaa-ezamination, 
may  be  asked  whether  he  had  been  in  that 
business,  and  had  been  conTtcted  of  mailing 
lottery  oironlara.  People  ▼.  ^oetfa,  46  &.  12a 

Where  a  plaintiff  has  testified  in  his  own 
behalf  in  a  suit  for  personal  injury  by  a 
defeotiTe  sidewalk,  it  is  discretionary  to 
aUow  him  to  be  asked*  on  oroes-ezamination, 
whethor  he  had  not  oombined  with  others, 
aereral  yaani  beloi%  to  defraud  an  insuranoa 
oompnny,  ha  not  claiming  his  priyilega^ 
SoMBatdr.  Hardf^  49  R.  792. 

It  is  proper  to  aak  a  witness  in  a  trial  lor 
murder  how  he  was  employed  durina  the 
few  minutea  that  passed  after  ha  and  the 
defendant  oama  out  ol  a  house  to  where  the 
deoeased  and  others  ware  standings  and  be> 
fore  the  fight  took  place  in  which  the  killing 
ooonrrady  where  the  witness  had  testified  aa 
to  what  happened  dnring  that  time  on  his 
diraot  asaminatioo.  Asworf  t.  Jjltale,  53  D. 
426w 

The  oonduol  of  a  priaoner  before  the  kill- 
ing ia  vitally  important  to  the  datermination 
of  the  oaae^  on  a  trial  for  mnrder  in  the 
second  degree;  it  ia  thorefore  proper  to  aak 
a  witnees  what  the  employment  of  the 
prisoner  was  from  the  time  thkt  ha  and  the 

Sriaoner  oame  oat  ol  a  house  to  where  the 
eoeaaedy  with  others,  waa  standing,  tin  the 
time  the  flffht  b^gan  in  wfaioh  the  killing 
occurred.    Ibk 

The  intent  with  iHiich  deceased  and 
othera  went  to  a  priaoner^a  house  on  the 
night  of  tho  killing  ia  important;  and  to 
aaoertaia  it,  it  ia  proper  to  ask  one  of  the 
persons  who  accompanied  him  aa  to  the  eon- 
versatian  that  took  place  amon^t  them, 
while  they  were  to^[ether,  in  relation  to  the 
snbjeot-matter  in  dispute,  and  their  poipoaa 
iagoin^to  thehooae.    A, 

On  tnal  for  mnrder  a  witness  waa  aaked, 
under  objection,  if  he  had  enrer  been  confined 
in  jaiL    The  court  instructed  the  witness 


that  he  was  not  bound  to  answer,  and  he 
refnaed  to  answer.  HM,  that  there  was  no 
error  in  allowing  the  question  to  be  put. 
Smiih  T.  Staie^  54  B.  752. 

A  witnees  mny  be  asked,  en  cross-examin- 
ation,  if  ha  has  arer  been  eonfined  in  atate 
priaon.  It  ia  not  necessaryto  produce  the 
record  of  the  conTiotion*  wSbir  ▼.  Floods 
93  D.  203. 

107.  What  may  not  be.— A  question 
which  assumes,  as  proved,  an  unproved  fact, 
is  not  permissible  even  on  cross-examination. 
Peopfe  ▼.  Mather,  21  D.  122. 

The  prisoner  on  a  trial  for  murder,  having 
giTcn  testimony  on  his  own  behalf,  may  not ' 


I. 

ba  asked  on  cross-examination  if  he  did  not 
«  belong  to  the  Jesse  James  gang."  Ckurh  t« 
BiiOe,  66  B.  45. 

A  queetion  which  it  ia  alike  degrading  to 
answer,  or  to  decline  to  answer,  should  never 
be  put,  unless,  in  the  judgment  of  the  court, 
it  is  likely  to  promote  the  ends  of  justice. 
TumpUot  Road  Co.  v.  LoomU,  88  D.  311. 

In  practice,  the  asking  of  questions  to 
degraae  a  witness  is  ref^ulated  by  the  dis- 
cretion of  the  judge  in  each  particular 
case.    lb. 

The  court  before  which  a  cause  is  tried  ia 
authorised,  in  the  exercise  of  sound  discre- 
tion, to  exclude  disparaging  inquiriea  as  to 
particular  transactions  irralevant  to  the 
issue,  tending  to  degrade  the  witnees,  or  put 
for  the  avomid  purpose  of  discrediting  him) 
and  thia  may  be  done  npon  the  objection  of 
the  putj  withoat  patting  the  witness  to  hit 
election.    76. 

Disparaong  qnestiona,  not  reloYsnt  to  thA 
i»ue^  and  pat  for  the  cxpresa  muposa 
of  discrediting  a  witness,  or  omrwisa 
degrading  him,  should  be  allowed,  in  the 
Courtis  axercise  of  a  wise  disoretion,  when 
thev  will  promote  the  anda  of  justice^  but 
excluded  when  they  seem  nnjnst  to  the  wit- 
ness and  uncalled  for  by  the  ciioumstanoea 
of  the  casew    76. 

Courts  have  the  power  to  ^teot  witnessea 
from  irrelevant  assault  and  mquiaition.    IK 

On  the  trial  of  a  cximinal  information,  the 
prisoner  having  testified  on  his  own  bc^l^ 
cannot,  on  cross-examination,  be  required  to 
disclose  oommnnicationa  between  himaelf 
and  counsel,  in  reepeot  to  which  he  did  not 
testify  on  Ida  direct  examination.  State  r. 
White,  27  R.  137. 

On  a  trial  for  burglary  it  is  iaoompetent 
to  aak  the  prisoner  on  croas-examination  if 
he  had  not  been  arrested  for  bigamy,  aa  such 
evidence  does  not  legitimately  tend  to  im« 
pair  his  credibility.  People  v.  Crapo,  ^ 
R.3Q2. 

108.  SiiiHciency  and  eflbot  of  wit* 
naas's  answer.  —  In  the  cross-examina- 
tion of  a  witness,  a  party  has  a  right  to  stop 
him  if  his  answer  relates  to  matters  which 
tiie  partv  who  calls  the  witness  has  no  right 
to  introance  in  evidence;  and  the  latter  can- 
not insist  on  his  fully  answering.  Oruder 
V.  Bowke,  2  D.  655. 

Testimony  is  not  incompetent  aa  contain- 
ing a  conclusion  of  the  law,  when  a  witnesa 
swears  that  he  never  heard  any  other  person 
than  plaintiff  claim  the  property  while  plain- 
tiff had  possession  and  exeroiBed  ownership; 
and  such  testimony  is  introduced  merely  to 
negative  the  existence  of  an  adverse  claim 
wmle  plaintiff  was  in  possession.  Maxwell 
V.  Harrieon,  52  B.  385. 

The  testimony  of  a  witnesa  is  snfficientiy 
definite  to  be  submitted  to  the  jury,  where, 
after  testifying  cautiously  and  heaitatingiy 
as  to  sending  notices  of  protest,  he  said  on 
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Vor  IndM  to  JKotm  te  Am 


-nxaminatiop   iluit   whilt  ko   had 
doBbt  thai  ko  did  mftil  tht  BotioM^  ko  Mold 
Bot  aay  thai  be  distinotlT  nmembered  tiia 
preeiae  hot    FuUom  t.  JvaceradbiH»  81  D, 
ISO. 

Where  a  witnen  anewen  that  he  eannot 
teU,  hot  *' neenmea  "  the  esdatenoe  or  non- 
existeiioe  oc  feoti^  h*^  teitiiimwiiw  is  not  admia- 
aible  ai  eridenoe.  JTbe^  t.  CAom^  83  D. 
814. 

A  podtiTe  answer  of  a  witness  to  a  qnes- 
tion  in  ehisf  does  not  {ffodnde  the  adverse 
party,  nponoross-ezaminationf  from  reqniring 
the  witness  to  reaffirm  or  deny  his  previons 
•tatement^  and  to  give  a  detail  of  the  oiroom- 
■tanoes  snrroondin^  the  faot  to  which  he  has 
testified,  and  tendmg  to  disprove  its  odst- 
enoe.    PhiO^Y.  BhM,  84  D.  873. 

Whers  a  witness  testifies  to  an  admission 
■uide  bjr  a  party  to  the  sniti  bnt  says,  *'he 
only  heard  a  pwt  of  the  oonversation,''  the 
•out  will  not,  in  the  absence  of  proof,  infer 
that  there  wae  further  oonversation  rcdatiiur 
to  the  snbjeet-matter  of  the  snit^  bnt  wiS 
allow  the  statement  of  the  witness  to  so  to 
the  ivy.     Wmkam  ▼.  Kejfmr,  89  D.  244. 

What  a  witness  hears  of  a  oonveraation  in 
telation  to  the  sabjeot-matter  of  the  sntt  is 
the  whole  of  the  eonversation,  so  far  as  his 
tsstimiwiy  is  eonoenied;  and  if  there  was  oon- 
Torsation  with  other  persons  at  the  same 
lime^  in  rslation  to  the  same  matter,  and  ex- 
nlanatory  of  that  heard  and  that  not  heard, 
b  is  inonmbent  on  the  party  objecting  to 
■how  what  it  wae.    /&. 

A  party  asking  a  witness  a  onestion  ean- 
Bot  objeet  to  his  answer  if  it  be  rssponsive 
to  the  qnesticB.  HIggku  t.  Csrfton,  9S  D. 
•88. 

Where  the  party  sought  to  be  charged 
with  notice^  testifiee  ibst  that  he  nerer  re- 
eeived  the  notics^  and  on  eroes-examination 
that  he  did  not  remember  reoeiTing  it^  and 
thooght  that  if  he  had  seen  it  he  shoild  haTo 
remembered  it, — hM^  that  the  qaestion  of 
ftotice  was  properly  snbmitted  to  Uie  Jnry. 
Au^n  ▼.  HoUand,  26  IL  248. 

Where  a  witness,  called  on  to  testify  to 
tkepreriouB  testimony  of  a  deceased  witness, 
eannot  reeoUeot  the  very  words,  he  mav 
•tate  in  his  own  langnage  the  facts  detaileo, 
aa  impressed  on  his  mind  at  the  time.  HqpUr 
T.  ML  Carmel  Savings  Bank,  38  ft.  813. 

109.  Oorreeting  answer. —The  testi- 
mony taken  down  as  required  by  law  in 
felony  cases  should  be  read  over  to  a  witness, 
and  corrected  if  wrong;  if  a  disaffreement  as 
to  his  testimony  takes  place  in  the  course  of 
the  trial,  and  the  witness  cannot  be  recalled, 
his  testimony  may  be  read,  bnt  if  possible 
he  mnst  be  recalled  to  repeat  his  testimony; 
the  non-obsenranoeof  these  roles  is  not  ordin- 
arily a  good  ground  for  a  new  trial — each  case 
resting  upon  its  own  peculiar  circumstances, 
Conner  r.  State^  71  D.  184. 

A  witness  was  permitted  to  correct  his 
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Peels!  Otis  and  Aaerleaa  Bepetts,  see  Tolosa  % 

testinMNiy  by  atatiiifr  after  haTing  liisiillud 
that  a  paper  produced  by  him  was  a  eomr  of 
a  notiee  of  protest  sent  to  an  indorser,  that 
in  respeet  to  the  direction,  it  was  not  a  copy. 
Jfoaes  ▼.  Mia,  82  D.  175. 

110.  B«-direct  examination —On  the 
re-direot  examination  of  a  witnees  after  cross- 
ezamination,  he  may  be  examined,  in  the 
discretion  of  the  judge,  upon  new  mattetSL 
Ckurk  T.  Vtree,  80  D.  58. 

On  the  re-direct  examination  of  a  witness 
he  eannot  be  questioned  in  reference  to  mat- 
ters not  inquired  into  on  his  cross  examina- 
tion.   DuiUm  ▼.  Woodman,  57  D.  46. 

IIL  KiMMiniTig  and  ro  nTainining.— 
permitting  the  re-examination  of  a  witness 
is  an  exeroise  of  discretion  which  the  appel 
late  court  will  not  review.  People  ▼.  Ma 
Oer,  21  D.  122.  When  the  object  of  recall, 
ing  the  witness  is  to  lay  the  foundation  for 
proTing  his  dedarationa  out  of  court,  it  mnst 
alwavs  be  allowed;  and  if  refused,  and  if 
proof  of  the  witness's  declamtions  be  reject- 
ed beeaase  he  had  nopreTioos  opportunity  of 
explanation,  it  18  erroBi  OoffOMkommw.  Hiprig 
80  D.  57. 

It  is  not  error  to  allow  a  witness  to  be  re- 
called and  examined  with  the  Tiew  of  laying 
a  foundation  for  impeaching  his  testimony  in 
chief  by  proof  of  contradjotory  statements. 
SeoU  T.  06m.»  83  D.  481. 

OaTeators  areentitied  to  oflbr  rebnttinfl 
eridenoe  only,  after  the  oaTcatees  haTeclosed 
their  ease,  and  it  is  not  error  for  the  court  to 
then  refuse  to  admit  tesliiuoiiy  which  wss 
propeily  admissible  upon  the  OTamination  in 
ehief  of  the  witnose.  Higgim  r.  Cation, 
82  D.  886. 

8L     B^flredUng  Ae  Memorp» 

119.  The  right  to  refer  to*  momo- 
randa.* — A  witness  may  use  a  memorsn- 
dnm  to  refresh  his  memoiy.  HoUadap  t. 
MarA,  20  D.  678;  Hendenom  t.  lideg,  48 
D.  41;  Riordwn  ▼.  DavU,  29  D.  442.  And 
such  eridenoe  is  better  than  unaided  reool* 
lection.     Poareon  t.  Wighimati,  12  D.  638. 

Testimony  based  on  a  witness's  own 
writing  will  be  recsiTod,  if,  knowing  the 
writing  to  be  genuine,  his  mind  is  so  oon- 
Tinoed  that  he  ii,  on  that  ground,  enabled 
to  swear  positiyely  to  the  fact  therein  stated; 
and  this  though  he  may  not  recognise  the 
instrument  as  one  he  had  seen  Mfore^  or 
remember  anything  contained  in  il  MmUm 
▼.  Good,  74  a  545. 

Employees  in  a  hospital  testified,  in  a 
capital  case,  to  certain  matters  ss  within 
their  recollection,  refreshed  bv  referring  to 
the  contemporaneous  records  of  the  hospital. 
The  records  were  not  produced  in  court,  and 
the  entries  were  not  made  by  any  of  the 
witnesses.  ffeU^  no  error.  BiaUr.CoUme. 
40  R.  697. 


*  Memoranda,  use  of.  to  refreth  messcty,  ssa 

notes,  M  D.  ei»-62t:  16  B.  fit.  f7. 
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JUtaK  to  ir«tM  Is 

A  disinteretted  witnan  who  made  the 
»  BMCohanfc^fl  booki  nuiy  be  ex- 
to  prore  on  ooooiint^ 
raCsRUiff  to  the  entrieo  oi  memonuido  to 
lefraah  mt  ofuuuj,  but  the  merohoat  him- 
■olf  oonnot  be  lo  exoinined,  but  moot  pro* 
dnoe  hit  books  in  oonrt.  Ifkhottan  ▼• 
WUhen,  18  D.  789. 

In  eaeh  o  oaee  it  is  not  neoessurr  thot  the 
entries  should  reooll  to  the  witness  s  memory 
the  aotnal  delivery  of  eeeh  speoifio  utiole;  it 
li  saffieient  if  they  enable  hun  to  sar  that  he 
made  theniy  aad»  thersfofOi  that  he  deliTored 
the  artioles  at  the  thne.    lb. 

An  adverse  party  is  entitled,  for  purpose 
of  eross-examination,  to  oranHne  a  memo- 
landnm  referred  to  by  witness  to  refresh  his 
memory;  and  the  witness  oannot  refuse  its 
prodncium  and  OTaminatioin,  unless,  perhaps^ 
It  appears  to  the  court  that  ho  had  a  reason- 
able ground  of  belief  that  he  would  thereby 
subject  himself  to  personal  iiguiy,  StaU  t. 
Baeon^  W  D.  616. 

118.  What  writings  or  memoranda 
may  be  used.— The  pUuntiff's  books  of 
aoooont  oannot  be  used  to  refresh  the  mem- 
ory of  a  witness  unless  the  entriee  used  for 
tliat  purpose  were  made  by  the  witness. 
Pmrgand  ▼.  ffuke,  26  D.  202. 

A  witness  in  testif  jring  as  to  tiie  oontents 
of  a  lost  writing  may  use  any  memorandum, 
eiren  thou|di  it  be  but  a  eopy  of.  a  oopy  of 
the  originu  writing,  in  order  to  refresn  his 
OMmory.    Ihmk^  t.  Berry,  39  D.  413. 

As  an  item  of  evidene^  a  blotter  maj  be 
teferred  toby  a  witness,  a  salesman  of  a  firm, 
to  show  that  he  had  sent  a  bill  eopied  there- 
frooi  to  defendant,  and  to  ascertain,  1^ 
lefeiiing  thereto^  of  what  the  bill  oonsisted, 
Aiwettr.  MUler,  61  D.  294. 

To  allow  a  witness  to  refresh  hie  memory 
by  looking  at  a  memorandum,  it  must  have 
been  made  at  the  moment  of  the  ooourrenoe 
er  reoeotly  after  it:  but  if  made  weeks  or 
aoatiis  thereafter,  he  will  not  be  allowed  to 
do  sow  SfHng  wxrdm  MmL  /su.  Co,  ▼• 
JiNMit,74&.  56S. 

A  witness  will  not  be  permitted  to  r«f  resh 
hii  memory  by  looking  at  a  memorandum 
made  at  the  reoommendation 
lb. 
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of  one  of  the 


A  witness  will  not  be  permitted  to  testify  to 
hIi  belief  of  the  correctness  of  facts  set  forth 
la  aa  sffidavit  which  he  recogniEos  to  be  in 
tais  handwriting,  but  which  was  made  nearly 
fire  nFmt*»#  after  the  transaction,  and  at  tro 
request  of  the  party  producing  hun.    Fb, 

A  witness  may  use  a  memorandum  not 
made  by  herself  to  refresh  her  memory,  if, 
aflser  seeing  the  memorandum,  she  is  able  to 
rseall  tiie  facts  and  testify  to  them  as  matters 
of  loooUection.    HiU  v.  State,  86  D.  736. 

Entries  upon  the  books  of  third  persons 
el  thsir  dai^  transactions,  made  by  persons 
whose  du^  it  was  to  make  them,  and  who 
testify  to  their  correctness  when  made,  but 


who  hare  no  remembrance  of  the  transao* 
tion%  are  oompetent  to  be  read  in  eridencei 
and  it  is  no  ol^ectica  to  tiisir  admission  thikt 
they  were  first  entered  upon  a  sUte  by  two 
persoiis  during  the  day,  and  at  night  eopied 
mr  one  of  them  into  the  books,  prorided 
tne  original  entriee  and  oopyinff  are  verified 
by  the  parties  making  them.  State  T.  Shin* 
6oni,63D.  224. 

A  witness  may  refresh  his  memory  bv  ex« 
amining  a  memorandum  made  by  himself  or 
known  and  recognised  by  him  as  stating  the 
facts  truly,  when  after  such  examination  he 
can  testify  to  the  ftusts  as  matter  of  independ« 
eat  reooUeotion;  but  the  memorandum  itself 
IB  not  thereby  made  eridenoe.  If  the  mem* 
ory  of  the  witness  is  not  refreshed  by  aa 
eacamination  of  the  memorandum,  so  that  he 
ean  testify  to  the  facts  as  matter  of  inde- 
pendent recollection,  but  he  ean  nererthdesi 
testify  that,  at  or  about  the  time  the  mem* 
orananm  was  made^  he  knew  its  oontents, 
and  he  knew  them  to  be  tme,  his  testimony 
and  the  memorandum  are  both  oompetent 
eridenoe;  but  if  he  did  not  know  the  oon* 
tents  of  the  memorandum  to  be  tme  when 
it  wae  made,  although  he  saw  it  made,  the 
memorandum  is  not  admissible  eridenoe. 
wldUea  ▼.  JTIdbMM,  85  R.  64. 

A  newspapw  reporter,  called  aa  a  witness, 
may  refresh  nis  reooUection  as  to  an  occur- 
rence in  his  grosenoe,  by  referring  to  the  re* 
port  of  it  prmted  from  his  statunent  made 
at  the  time.    Com,  w.  Ford,  S9  H.  426. 

Where  a  railroad  freight  asent  is  required 
to  testify  as  to  the  quanti^  of  certain  fraighl^ 
and  the  times  of  receiving  it,  and  testifiee  that 
he  has  no  knowledjge  except  that  obtahied 
from  the  way-biUs  in  the  office,  he  maT  tes* 
tify  from  copies  of  such  way-bills  maae  by 
himself.  JEHs  Pre^rvkig  Go.  t.  MiUer,  62 
R.607. 

Where  a  witness  swears  that  he  made  an 
entry  of  oertaan  payments  in  dispute  in  a 
book,  at  the  time,  he  may  refresh  nis  mem* 
a  oopy  thereof  reoentiy  made  hf  him* 
CaUMPOif  V.  Vomer,  64  R.  78. 
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4.  Privilege  to  Xefuae  to  Anewer. 

114.  In  what  eaaen  a  witness  may 
rofase  to  answer.  —  A  witness  in  a  orim* 
inal  trial  is  not  bound  to  disclose  the  namee 
of  the  persons  from  whom  he  obtained  in* 
formation  which  led  to  the  arrest  of  the  ac* 
cnsed.    StaU  v.  Soper,  83  D.  666. 

If  the  direct  answer  to  a  question  will  dis- 
grace the  witnees,  and  fix  a  stain  of  infamy 
upon  his  character,  he  will  be  excused  from 
responding  to  it,  whether  it  be  material  or 
not  to  the  merits  of  the  cause.  It  is  not  suf- 
ficient that  the  answer  may  tend  to  expose 
him  to  infamy;  it  must  be  such  as  will  di- 
rectly show  such  infamy.  People  r.  Maiher, 
21  D.  122. 

On  the  trial  of  an  indictment,  the  prisoner^ 
who  had  testified  for  himself,  was  sued  oa 
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•roM-emniiimtliMi  how  niMi^  tfaww  ha  had 
been  arretted.  This  was  objeoted  to  by  his 
ooiuiiel,  aa  inoonpetent  to  affeot  hit  oredi- 
bOity,  and  ae  Imiiig  to  degrade  him*  and  it 
wae  ohimad  bj  eoonfel  th2k  ha  was  piivi* 
laged  from  anawering.  Tbm  ol^{eetiQii  waa 
orermlad.  HeU  arrori  thai  tiie  ptiMoer'a 
priyilefle  was  property  aleimad  for  him  by 
oonnaei^and  the  exception  availed  the  priaoner 
ae  a  whji  and  that  the  priaonar  waa  priTi- 
leged  from  aaawariag,  PeopU  r.  Broum^  28 
R.  183. 

The  pririkfa  of  a  witneaa  ta  lefoae  to  give 
anawera  which  will  diagraoa  aztanda  to  a 
ease  where  a  woaua,  oaBed  to  prore  an  al- 
temptto  prodnoe  an  abortion  vpon  hflrpersen, 
ia  aued  qneationa  tending  to  ahow  that  jnst 
previoas  to  her  beooming  ptagnaat  she  had 
aexnal  interooarae  with  more  bma  than  ana. 
Lokmem  t.  PtooU,  49  D.  840. 

In  an  aotiaii  tor  aadnotioii  the  penon  aa- 
dnaad  may  refoaa  to  teatify  as  to  oriminal 
aannaetion  with  others  than  the  defendant, 
and  witnesses  may  deoUna  to  taatify  as  to 
their  havinff  had  each  criminal  aonneotiaii. 
Vamgkm  T.  Perime.  4  D.  411. 

In  an  notion  for  ialaaly  and  malidoasly 
representing  to  the  treasnry  department  of 
the  United  Stotes  that  the  pUintiff  waa  in- 
tending  to  dafrand  the  rofanna,  the  pi^i«tiflr 
filed  interrogatoriea  rsaniring  the  dttendant 
to  answer  whether  he  aid  not  inf onn  tiie  de- 
partment that  he  knew  or  beUevad  that 
plaintiff  waa  intending  to  aoounit  a  frand 
npon  the  rerenne.  HMf  that  any  aonunoni- 
cations  of  the  kind  to  the  dapartaMoi  ware 
privileged  in  the  aensa  that  their  diadlosaia 
will  not  be  oompelled  or  parmitted  without 
the  assent  of  the  govamment^  and  that  de- 
fendant would  not  be  aompdled  to  anawar 
the  intenogatoriaa.  WcrtkbuOom  t.  Seribmr, 
12  R.  736. 

Where  the  aoonaed  In  a  criminal  trial  be- 
aomea  a  witneaa  in  hia  own  behalf  ha  cannot 
be  oompelled,  on  eroaii  eTamination,  todia- 
cloae  tne  confidential  commanioationa  be- 
tween himself  and  his  attorney,  nor  can  sncAi 
disdosnres  be  reqnired  of  the  attorney  witii- 
ant  the  consent  of  the  aoensed.  DuUenho/er 
V.  SteOe,  32  R.  862.  This  rale  applies,  not 
only  to  judicial  proceedings  which  nave  been 
contemplated  or  commenced,  but  to  tiboee 
which  mav  by  possibilitT  become  the  subject 
of  jndicial  inqniry.  Bobo  ▼.  Brffton^  76  D. 
406. 

115.  What  matters  he  may  be  com- 
pelled to  diadoae.*  —  A  witness  npon  an 
iwae  between  other  parties,  and  in  which 
he  has  no  interest,  is  bound  to  answer  ques- 
tions touching  the  imue  in  that  cause, 
although  the  answer  thereto  may  expose  him 
to  a  civil  action.  Taneif  v.  Kemp,  7  D.  673; 
Pkmten^Bamk  v.  Oeorge,  12  D.  487. 

A  witness  must  answer  qneations,  though 

*  WItnem  muil  anawar  queatloa  Intended  to 
«laeredit  see  note.  S7  a.  IS-Ui 
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the  answers  have  a  tendency  to  his  disparaffs* 
meat  or  disgrace.  State  v.  Patterson,  SSB. 
699. 

A  witness  snmmonad  to  give  avidsaoe 
before  the  grand  jnry  nmy  be  oompelled  to 
anawar  queationa  propounded  to  him  in 
lelarsnoe  to  offenses  committed  in  the  oonntv. 
unless  the  anawera  to  snch  questions  wonU 
criminate,  or  tend  to  criminate^  himself. 
Ward  t.  The  State,  22  D.  449. 

A  horM-race  is  a  game*  within  tha  mean- 
ing of  tha  Indiana  statute  compelling  partiee 
conoemad  in  tha  trsnsaotion  to  testify 
against  one  indicted  for  g*-***^,  CAeeetam 
V.  State.  44  D.  711. 

Where  two  pereona  are  an|;aged  in  a  com- 
mon oriminal  enterpriae  of  uttering  and 
publishing  counterfeit  bills,  aoa  of  them 
may  be  questioned  touching  the  part  taken  by 
the  other  in  the  passing  or  redemption  of  the 
bills.    Jfoy  T.  Aaie,  tf  D.  648L 

An  accomplice  beooming  a  witness  for  the 
people  is  not  allowed  the  benefit  of  privileged 
oommunications,  for  in  enteiing  tiie  witneas- 
box  to  escape  punishment  himself,  he  ooi^ 
tracts  to  give  a  full  and  aomplete  atatement 
of  all  that  ha  and  hia  sssociatss  may  have 
dona  or  said  relative  to  the  crime  charsed, 
no  matter  where  or  when  done,  or  to  whom 
said.    AkUrmam  v.  People.  60  D.  321. 

Where  a  party  offers  nimself  as  a  witneei» 
he  cannot  refuse  to  answer  questions  on 
oross-exsmmation  as  to  any  conTorsatians 
with  his  counsel.  Jnkab.  qf  ffoimm  v.  J7e»- 
ekam.  3  R.  838. 

Fornication  not  being  a  penal  offense^  tiba 
plaintiff,  examined  aa  a  witness  on  her  own 
behalf  ia  an  action  for  her  own  8ednctioa» 
may  be  required  to  teatily  conoaming  previ* 
ona  alleged  acts  of  unchastity  with  others. 
Love  V.  J/osoaer,  32  R.  622. 

Subject  to  the  diacretion  of  the  court  and 
to  tha  witness's  riffht  to  claim  his  privilege 
he  may  be  oompelTed  to  answer  on  oroes-ax« 
amination  whemer  he  had  not  been  aireatad 
for  robbery.      State  v.  Bacon,  57  R.  8. 

116.  Privilege  «m  to  aelf-crimia*- 
ting  testimony.*— A  witness  either  ea 
the  voir  dire  or  on  cmss-aTaminstion  ia  not 
bound  to  anawar  an^  quaation  which  would 
subject  him  to  punishment,  or  render  him 
infamous  or  disgraced.  People  t.  Herrick, 
7  D.  364;  Wardv.  State.  22  D.  449;  Cftoai- 
herlainr,  WiUaon,36'D,d5di  Stater.  Stapiee. 
90  D.  565;  Ford  v.  StaU,  95  D.  658. 

In  an  action  for  seduction,  a  female  can- 
not, in  Tenneesecb  be  inteirogated  as  to  aeti 
oi  unchastity  witii  others,  since  in  this  state 
this  would  subject  her  to  criminal  punish- 
ment, though  her  general  character  for  chas- 
tity is  involved  in  the  issne»  and  may  be  im- 
peached by  general  evidence,  and  persons 

*  Privilege,  aa  to  Mlf-ciladnattnv  testimony, 
Bse  note,  21  D.  ft5-62i 

Crosa^xaminatlon.  IttvolvlBg  crtmlnatlcn  ef 
wltaeM.seenat*  ^^^U^tC 
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wlio  hare  had  erimiiud  interooane  with  her 
maj  be  oaUed  to  testify  to  tho  laot.  Beed 
T.  WilUamB,  73  D.  157. 

A  witness  for  the  defense,  Id  a  proseoation 
for  bastardy,  oannot  be  compelled  to  testify 
whether  he  has  ever  had  sexual  iateroourse 
with  the  proseoutrix,  if  he  objeots  that  the 
answer  might  tend  to  oriminate  him;  nor 
can  he  be  compelied  to  answer  other  ques- 
tions tending  to  show  that  his  claim  of  privi- 
lege was  not  well  founded.  Ford  v.  StaU, 
96  D.  658. 

A  question  that  criminates,  or  tends  to 
criminate^  a  witness,  is  one  the  answer  to 
which  will  show,  or  tend  to  show,  him 
guilty  of  a  crime  for  which  he  is  yet  liable 
lo  be  punished.  People  v.  Mather^  21  D. 
I2SL 

If  a  witness  discloses  part  of  a  transaction 
in  which  he  was  criminslly  concerned,  with* 
out  claiming  his  privilege  as  a  witness,  he  is 
then  bound  to  go  forward  and  state  the 
whole,  esi>eoiaUy  where  the  facts  disclosed 
are  in  favor  of  the  party  calling  him.  StcUe 
V.  Fotier,  55  D.  191;  Fotier  v.  Fkrte^  59 
D.  152;  Com.  v.  iVtcs,  71 D.  668. 

Where  a  witness  baa  refused  to  answer  a 
question  upon  tho  ground  that  his  answer 
would  tsna  tocrimmate  himself, -defendant 
may  show  by  other  and  independent  evidence 
that  Ids  answer  would  not  or  could  not  have 
that  eflfeet;  and  tho  witness  will  tiien  bo 
compelled  to  testify.    Ford  t.  Stato^  95  D. 


An  erroneous  claim  of  a  privilege  from  an* 
swering  questicns  by  a  witness,  in  which  he 
IB  sustained  by  the  coort,  is  cured  by  tho 
subsequent  offer  of  the  witaiess  to  answer  tho 
questions.     Oom.  v.  /Vios,  71  D.  668. 

The  defendant  in  a  criminal  prosecution 
becamea  witness  at  his  own  reouest.  HM^ 
1.  That  he  thereby  wsived  tne  constitu- 
tional proviriott  that  an  accused  person  shall 
not  bo  compeUod  to  give  evidence  against 
himself;  2.  That  he  oould  not  refuse  to  an- 
swer  questions  put  on  cross  examination  to 
discredit  his  dirsot  evidence  on  the  ffronnd 
that  answering  would  criminate  himsdf;  and 
&  That  the  privilege  from  answering  ques- 
tions on  the  ground  that  they  tend  to  orimi* 
sate  the  witness  is  the  privilege  of  the  witness 
and  not  of  his  counsel  Slate  v.  WeiUtDortk, 
to  R.  688;  SUUe  v.  Ober,  13  R.  88;  Com.  v. 
NichoU,  19  R.  346. 

Where  tho  sale  of  liquor  is  made  a  crimi- 
nal offense  by  the  statute,  the  purduser  oi 
the  same  is  not  guilty  of  a  crimmal  act,  and 
hence  is  not  excused  from  testifying  ss  to  the 
porohase,  on  .the  ground  that  it  would  tend 
to  criminate  him.  Staie  v.  Bandf  12  R.  127; 
Wakenum  t.  Chamberi,  58  R.  2ia 

Hie  provision  in  the  declaration  of  rights, 
ttiat  no  person  shall  "  be  compelled  to  accuse 
or  furnish  evidence  against  himself,"  applies 
to  investigations  before  a  legislative  body, 
and  protects  a  person  from  being  compelled 
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to  disclose  the  ciroamstanoes  of  his  offense, 
the  sources  from  which,  or  the  means  by 
which,  evidence  of  its  oommission,  or  of  his 
oonneotion  with  it,  may  be  obtained;  nor  is 
such  protection  withdrawn  by  any  statute 
which  fails  to  secure  such  person  from  future 
liability  and  exposure  to  be  prejudiced  in 
any  criminal  proceeding  against  him  as  fully 
and  extensively  as  he  would  be  secured  by 
availing  himself  of  the  privilege  accorded  by 
the  constitutional  provision.  Emery's  Ckue^ 
9R.22. 

117.  PriTilog*  porsonal.  Mid  may  b« 
waivod. — A  witness  may  be  asked  a  quee- 
tion,  although  the  answer  to  it  would  tend 
to  criminate  or  dismoe  hrm,  and  he  may  re- 
fuse to  answer  such  question;  but  his  right 
to  refuse  is  merely  a  privilege  which  he  may 
waive.  Friee  v.  Brugler,  21  D.  52.  If  he 
waive  the  privilege  he  must  submit  to  a  full 
cross-examination.  Ohamberlam  y»  WUkon^ 
36  D.  356. 

The  privils|(e  of  a  witness  to  refuse  to 
answer  a  criminating  question  is  exclusively 
personal,  and  where  he  is  called  as  a  witness 
against  persons  jointiy  indicted  with  him- 
self for  a  crime,  and  does  not  object  to  testi- 
fjring,  the  court  is  not  required,  upon  objec- 
tion by  his  co-defendants,  to  inform  him 
that  he  is  not  bound  to  criminate  himself* 
Com.  V.  Shaw,  50  D.  813. 

One  on  trial  for  murder,  testifying  for 
himself,  was  asked  on  cross-examination  if 
he  had  not  been  arrested  for  assault  with  in* 
tent  to  kilL  The  question  was  objected  to, 
but  the  objection  wss  overruled,  and  the 
prisoner  answered  without  claiming  his  privi« 
lege.  Jleldt  no  error.  lianojf  v*  SkUe^  41 
R.496. 

118.  Whothor  oourt  or  witness 
■hall  decl4e  tendency  of  answer  to 
eriminate.  —  It  is  for  the  witness  and  not 
the  court  to  judge  whether  his  answer  to  a 
question  will  tcmd  to  oriminate  him;  if  it 
will  form  one  link  in  tiic  chain  of  testimony 
against  him,  he  is  not  bound  to  answer;  and 
the  court  should  so  instract  him  ss  to  enable 
him  to  decide  understandingly.  State  v. 
Bdwardi^  10  D.  557. 

A  statement  by  a  witness,  under  oath« 
that  he  cannot  testify  without  criminating 
himself,  is  sufficient  proof  of  the  same,  unless 
the  court  is  satisfied  that  the  witness  is  mis- 
taken, or  acts  in  bad  faith.  Chamiberlam  v. 
WiUion,  86  D.  356. 

It  is  for  the  court  to  determine  whether 
or  not  any  direct  answer  to  a  question  will 
furnish  evidence  sgsinst  a  witness.  Ward 
V.  The  Siaie^  22  D.  449;  People  v.  Mather, 
21  D.  122. 

When  a  witness  asks  to  '^e  excused  from 
answering,  the  court  must  detarmine  whethei 
the  answer  ho  may  give  can  dli*ectly  or  indi< 
rectly  criminate  him,  by  fnmishing  evidence 
of  his  guilt,  or  by  establishing  one  of  several 
facts,  whi<^  together^  form  an  ample 
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«l  tattiauqj  to  wimuit  bk  oonviofcioii, 
though  tills  on*  iMt^onld  not  of  itMlf  pro- 
dnoothit  ffMoll.    /»«g4tT.  JfoOflrp  21  D. 


If  the  aiHWW  may  eriminatu  tho  witnets 
In  tho  jndgmont  of  tho  oo«irt^  then  hit  priv- 
iloge  most  bo  allowod  withoat  reqniring  him 
to  oxpUin  how  it  will  oriminate  him.     Ib» 

119.  Witneas  not  privileged  whoi 
protected  by  statute.  -- A  witnooi  oon- 
not  rof ose,  on  tho  groond  ol  lolf -orimination, 
to  nniwer  a  qnoition  routing  to  an  offenao 
already  bavred  by  tho  statato  <^  limitationi. 
Oaikomm  ▼.  Tkampmm^  28  R.  754.       » 

V*    Onmom  or  Exfebm  ajkd  Otksrs. 

180.  Oyinione  of  ordinary  witneeaee 
not  admiwrihle,  generally.  ^OfKuiioni 
€Kf  witneeeet  are  never  reoeivod  aa  ovidenoo 
whore  idl  tho  ftusta  on  whioh  they  are  found- 
ed oan  bo  aaoertainod  and  made  intolligible  to 
tho  oonrt  or  jary.  Clark  ▼.  /Mcr,  19  D. 
402;  DammeU  y.  Jenei^  48  D.  89;  0<w  t. 
noNi,58D.  303. 

The  opinion  of  a  person  not  of  the  medioal 
profession  Is  not  ovideooe,  unless  the  facts 
npon  which  it  is  baaed  have  come  vnder  his 
observation,  and  unless  also  ho  states  those 
fscts  to  ttks  jury.  Dm  t.  JUagoMf  33  D. 
468. 

An  dbjeotion  to  a  question  bv  which  a 
witness  was  asked  whether,  from  his  knowl- 
odflo  ol  said  do^  he  did  or  did  not  consider 
said  dog  a  nnisanoe.  Is  ptopsrij  sostainod. 
iVwfar  V.  JTiie,  82  D.  771 

loaolvency  is  a  leflod  oondnaioni  and  a  wit- 
ness, althou^  weU  acquainted  with  the 
nfEairsof  an  mdividual,  cannot  bo  permitted 
to  testify  that  such  indiridual  was  iDsolvent 
at  a  a  ^Tsn  timo.    iMee  t.  XM^  88  D.  148. 

Opinion  of  a  witness  as  to  *' physical  oapa* 
dW  "  ol  testator  to  hold  conversations,  testi- 
fled  to  by  another  witness  as  having  taken 
place  at  a  time  when  tho  witness  whose  opin- 
ion is  asked  wae  not  preesnt,  ii  not  compe- 
tent evidenosb    Hig^  v.  OatUam,  92  D. 


181.  ZUusferatUmn  of  the  role.  —A 

witness  cannot  testify  to  his  ownership  of 
proper^  as  to  an  ultimate  fact;  he  shoald 
stats  the  facts  upon  whioh  his  daim  of 
ownership  depends.  Dtmb^  v.  Berry,  39 
D.  413. 

A  witness  having  testified  to  a  oonversa- 
tion,  cannot  testify  as  to  what  he  understood 
to  bo  meant  by  the  language  used.  Hibbard 
V.  BumM,  41  D.  733. 

A  witness  cannot  be  examined  as  to  the 
meaning  of  a  plain  word  in  a  oontrao^  for 
that  Is  a  question  of  law,  detenninablo  by 
the  oonrt    ObiOfis  v.  BetUnny,  42  D.  188, 

It  is  a  conclusion  of  law,  and  not  a  fact  to 
be  sworn  to  by  a  witness,  tiiat  a  person 
"unjustiy  and  unlawfully  "  refnsee  to  apply 
his  property  to  the  payment  of  his  debts. 
Baepoarie  dark,  45  D.  394. 


The  testimony  of  a  witness  as  to  iriial 
woeld  be  considered  a  good  township  Is  not 
admissible,  it  being  a  matter  of 
ffammaU  t.  Anerson,  48  D.  898. 

A  witness,  in  an  action  for  slander, 
testifled  as  to  the  words  spoken  by  defend 
dantL  cannot  state  what  meaning  he  under- 
stood the  defendant  to  convey  by  the  words. 
8n«U  V.  5now,  46  D.  730. 

An  opinion  of  a  witness  that  partiee  are 
living  m  adnlteiy  Is  inadmissible;  the  wit- 
ness must  testify  to  facts.  Osmersn  v.  SiaU, 
48  D.  111. 

An  opinion  ol  a  witness  as  to  whether  a 
letter  was  written  with  a  certain  Instrument 
found  in  aparty's  possession  Is  inadmisaiMsi 
Cam.  V.  Webtter,  SI  D.  711. 

When  tiie  precise  words  of  a  dyliuf  man 
are  stated  and  offered  in  ovidencs^  &e  im- 
pressions mads  on  the  mind  of  the 
who  was  prssent  and  heard  the 
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made  by  the  deoeased,  cannot  be  inquired 
into.     NekmM  v.  StaU,  88  D.  94. 

A  witness's  understanding  as  to  what  land 
a  conversation  referred  to^  where  he  testifies 
to  hearing  the  plaintiff  Say  that  he  had  re- 
ceived pay  "for  tho  land,"  the  question  not 
being  hmited  to  his  understanding  from  the 
conversation  itself  the  whole  ot  which  is 
en.  Is  inadmiiiaible.  Marey  v.  SUm^  84 
738. 

Ojnnions  of  persons  that  a  slave  sold  aa 
sound  was  snffenng  from  syphilis  is  not  com- 
petent yrhmn  such  persons  were  not  physi- 
cians.   LmA  V.  ifcAinH  87  D.  688. 

A  statementol  a  witness  "  that  he  thoaf;ht 
If  the  steamboat  had  returned  to  the  assist- 
ance of  the  flat-boat  when  the  call  for  assist- 
anoe  was  made  the  stage  could  have  been 
saved,"  is  mere  matter  of  opinion,  and 
theref Me  inadmissible.  OUt  t.  ftom,  88  0. 
803. 

Witnessss  cannot  give  their  opinion  as  le 
whether  the  defendant,  beiuff  tned  for  mur- 
der, would  be  caused  to  \cSk  tor  difficulty 
from  the  mannsr,  lancnage,  and  tone  « 
voico  of  the  dcceseed  just  previons  to  the 
homioide.  Th^  must  testify  what  the  man- 
ner, language,  and  tone  cl  voiee  wen. 
Keener  v.  StaU,  83  D.  269. 

A  witness  cannot  be  asked  whether  he  be- 
lieved the  deceased  intended  to  kill  the  ao- 
cused,  from  tiie  condnotk  countenance,  and 
language  of  the  deoeased  Immediately  pre- 
ceding the  homioide^  In  order  to  roduce 
the  crime  to  manslaughter.  JTatsfeoit  t. 
StaU.  71  D.  188. 


A  witness  may  tsstifV  whetiier  m 
ment  was  entered  into  between  hlmaelf  and 
another,  but  cannot  be  permitted  to  |pve  his 
opinion  as  towhetiier  what  was  said  and 
done  on  a  particular  oocasloa  amounted  to 
an  Mpreement.    Odlin  v.  Chme,  77  IX  773. 

Wners  a  plaintiff  attempts  to  prove  that  a 
flagman  employed  by  a  railroad  oompany 
was  an  intemperate  and  inoompetsBl 


WITNXSSBS,  V, 


lBd«K  to  Soto*  Is 

th«  oompHiy  m^y  ■how  that  ha  wm  oftrefol^ 
atientiTeb  luid  temperate^  and  thii  may  be 
prored  by  witeMMt  who  had  teen  his  oon- 
dQot,  and  it  is  not  neoenary  that  they  be 
experts.    Oahagan  r,  BottUm  eie,  JL  E,  Co,, 

79  D.  724. 

Opinions  of  witnesses  rslatiTe  to  the  duty 
of  a  tender  of  a  draw-bridse  are  inadnussible 
in  an  action  against  him  for  injniies  caused 
by  the  improper  discharge  of  his  duties. 
NaweU  v.  Wriahi,  80  D.  62. 

On  a  trial  tor  murder,  the  eomparatiTe 
Strang  of  deceased  and  defendant  is  better 
proved  by  facts  in  detail  of  what  ooonrred 
at  the  time  of  the  homicide,  as  the  ^pple^ 
souffle,  and  the  like,  than  by  the  opmion  of 
the  witness.     WUe  ▼.  State,  85  D.  595. 

The  opinion  of  a  witness  as  to  the  state  ol 
aparty's  title  is  not  admissible  in  cTidenoe. 
WkUerr.  Stock,  99  J>,  57. 

A  (|ae8tion  whether  a  witness  oonld  form 
an  opuion  from  the  appearance  as  to  the  ca- 
UMsi^  of  an  ensine  to  draw  a  train  is  proper- 
ly orermled  where  the  witness  is  not  claimed 
or  shown  to  be  an  expert.  Siason  v.  Cfeoe- 
kmd  etc  R.  B.  Co.,  90  D.  252. 

In  a  trial  for  burglary  the  owner  of  the 
premises  had  desoribM  certain  foot||rints  to 
a  witness.  The  witness  was  permitted  to 
testier  that  the  shoes  of  the  defendant^  pro- 
duced on  the  trial,  would  have  made  sueh 
tnu^s.  J7elf2,  error.  BkUU  r.  State,  Al  R. 
888. 

On  a  mwdertrial,  eridenee  of  expsrimenti 
on  targets  by  n<»-profes8ional  witnenes  is 
incompetent  to  show  that  the  deceased  was 
killed  oy  the  doee  discharge  of  a  gun.  State 
V.  Jmetue,  50  R.  470. 

A  witness  may  not  nve  his  opinion  wheth- 
er a  shooting  was  aooif&ntsL  State  r»  Vhiee, 
5SB.486. 

On  the  question  of  the  sufficiency  of  a  fence 
to  turn  stock,  non-expert  witnesses  mav  not 

S've  their  opinion.  kaUroad  Oo,  t.  SkuUtM, 
kK.805. 

It  is  not  competent,  in  an  action  of  Ubel,  to 
aid  an  innuendo  fay  mere  opmions  of  witness- 
es. PUtiUmrgh  etc.  Paec  Ky  Co.  t.  JfcOWr- 
dy,  60  R.  383. 

198.  Umits  and  eKoeptions  to  the 
rule.*  —  A  witness  may  be  asked  whether 
she  knew  whether  or  not  the  testator's  eve- 
li^ht  was  good  enough  to  enable  him,  if  Jkis 
mmd  was  right,  to  recognize  her  when  near 
him.  And  a  witness  may  testify  that  when 
he  Tinted  the  testator,  the  latter  would 
**  look  at  him  with  a  vacant  stare,"  and  that 
"  his  countenance  and  appearance  indicated 
ehildishness."    IrUk  t.  SmUh,  11  D.  848. 

Opinons  of.  witnesses  are  admissible  in  an 
action  for  a  breach  of  a  marriage  contract^  if 
founded  upon  observation,  to  show  whether 

OpIaloaBiji 


opinion  of  aon-expert,  when  admlirihie, 

-**  J9R.  410-412. 


the  plaintiflf  was  attached  to  the  defendant. 
MeKee  v.  NeUon,  15  D.  384. 

A  master's  testimony  that  a  voyage  was 
fair  and  lawful,  and  that  the  vessel  was  not 


engsged  in  illicit  trade,  states  a  matter  of 
fact  and  not  of  law.  Ocecm  Ine,  Co,  v. 
Francis,  19  D.  549. 

The  testimony  of  persons  unlearned  in  the 
law  that  prior  to  1791  it  was  customary  for 
protestant  settlers  in  the  Spanish  colony  ol 
Miesissippi  to  be  married  by  a  justice  of  the 
peace^  under  a  regulation  to  that  effect 
adoi>ted  by  the  oovemor  or  superintendent,  is 
admissible  to  Ujuiold  a  marriage  so  celebrated, 
unless  the  party  objecting  thereto  shows 
that  better  evidence  u  attamaUa  PhUUpe 
V.  Oregg,  36  D.  158. 

Opinions  of  witnesses  are  not  evidenoe  as 
a  general  rule;  the  rule,  however,  is  not 
univenal,  and  a  witness  on  a  trial  for 
murder  may  be  asked  whether,  when  the  de- 
ceased rushed  upon  the  prisoner,  there  was 
time  enough  for  the  prisoner  to  escape  and 
get  out  of  the  way  or  not.  Stemari  t.  States 
53  D.  428. 

A  witness  may  tsstify  as  to  the  dangerous 
character  of  an  excavation  into  which  a  party 
fell  and  was  injured,  although  he  was  not 
present  when  theaoddent  happened.  The 
testimony  of  such  a  witness  is  not  the  assert 
tion  of  a  mere  abstract  opinion,  but  vather 
the  assertion  of  a  fact  dependent  in  some 
measure  upon  opinion.  AaUy  v.  QUimore, 
55  D.  514. 

'ilie  testimony  of  a  witness  as  to  the  ap- 
parent age  of  a  child  at  a  certain  period  is 
sufficient  evidenos^  it  seems,  to  prevent  a 
non-suit  depending  on  the  question  of  such 
chUd's  age.    BMnmm  v.  Blahdy,  55  D.  708L 

A  witness  may  testify  to  the  fact  of 
ownership.    Netmm  v.  Ivenon,  60  D.  442. 

Where^  in  a  ease  of  collision,  the  position 
of  vesseli  and  the  character  of  the  ni^^t  are 
in  evidence,  it  is  proper  to  ask  a  witness 
whether  a  vessel,  on  such  a  night  and  in  such 
a  place,  could  be  seen  at  a  considerable  dis- 
tance from  a  vessel  approaching  the  shore; 
and  if  so,  how  far.  /miis  v.  Steamer  Senator, 
80  D.  577. 

A  witness  should  be  permitted  to  testi^ 
as  to  "  his  understanding"  of  what  he  heard 
certain  parties  say  in  rdation  to  an  sgree- 
ment  between  them.  Pri$ttup  v.  Mltehell, 
83  D.  258. 

The  general  rule  that  a  witness  must  state 
facts,  and  not  his  inf erenoe  from  them,  seems 
to  have  an  exception  in  cases  of  libel  and 
slander,  as  the  injury  done  in  such  cases 
depends  upon  the  effect  the  words  produced 
in  the  minds  of  hearers;  and  the  way  to 
determine  this  effect  is  to  find  out  how  the 
words  were  understood  by  hearers.  Hawke 
V.  PatUm,  63  D.  268. 

In  an  action  for  damsges  for  injuries,  a 
person  not  a  physician  may  testify  whether 
It  was  necessary  for  a  party  to  receive  med- 
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to  HotM  te 


•od  th*  kngtb  of  time  mch 

Tlimt »  wiloMi  ma/  be  vneUe  le  teeti^ 
withoat  en  implied  erpreewon  of  optnioii  le 
BO  objeotion  to  hie  taefamony  upon  qneetione 
routing  to  heights  end  dietenoee,  end  ee  to 
the  nnmber»  qnenttty^  end  dimeneione  of 
thinge.  JSadmam  w,  Imotkeag  Mfg.  Ob.,  82 
D.251. 

A  witneee  me^  l*gi^  testify  ee  e  matter 
ef  feot,  that  a  eetnie  of  property  by  en  offi- 
eer  without  lawfol  antboiity  ''was  made  in 
an  offeneiTe  and  insulting  manner."  itatsler 
T.  Aww^rer,  82  D.  7d& 

Tnis  question  is  proper  in  attacking  a  eale 
ee  being  in  fraud  of  creditors:  *'  Did  you  eee 
any  difference  in  the  appearance  or  manage* 
ment  of  thinge  after  the  sale  from  that  before 
the  sale  of  the  stage  and  horsee  to  the  plain- 
tiff  T  "  It  doee  not  call  for  the  opinion  of  the 
witneee.  OaUagher  ▼.  irittiamjon^  83  a 
114. 

The  knoudedge,  belief  or  intention  of  a 
witness  mar  be  £^Ten  in  evidence  when  it  is 
a  material  mot»  giviug  to  tiie  opipoeite  perty 
a  Uberal  eeope  in  the  eroes-ezammation;  but 
in  eaeh  a  eaee  the  court  should  state  to  the 
inry  tiiat  in  judging  of  the  knowledge^  be- 
huC  or  intention  of  the  witnees.  th^  should 
oonsider  idl  the  feete  and  eircumetanoee*  end 
tiiat  the  etatement  of  the  witness  in  that 
reepeet  ie  not  eondueJTeb.  JTctiOit  v.  Cfkirirt^ 
•7D.382. 

A  witneee  may  teetify  that  a  oarria^  mj^ 
peered  to  start  from  a  particular  point»  on 
Knowledge  deriTed  from  the  eenee  of  hear- 
ing»  although  the  earriaffe  wee  not  eeen  by 
the  witness.    8taU  r.  SMnbom,  88  D.  224L 

The  opinione  of  witneseee,  notezperts^  are 
■emetimee  admieeible  from  neceeei1y»  and  to 
pvevent  the  failure  of  justice,  ee  in  qneetione 
of  identity  of  pereon*  hend  writing,  eounde, 
eiae^  dJTtnrt^  and  the  like.  But  when  the 
leets  upon  wfaioh  the  opinion  ie  f onned  can 
be  stated  and  deeoribeo,  the^r  muet  b^  and 
the  jury  be  left  to  form  their  own  opioion. 
fPMWir  T.  I'oM  e^ /Vtmtim,  88  D.  185. 

The  teetimony  of  a  witness  that  a  hone  at 
the  time  6i  tiie  eoeident  did  not  i4>pear  to  be 
frightened,  but  eulky,  ie  admiseitile  within 
the  rule  which  edmite  opinione  from  neoeee* 
ity.    Ik 

Qneetione  ae  te  quantity,  distance,  or 
eiie,  where  there  bee  been  no  meaeurement, 
alwaye  inTolve  en  eetimate^  and  to  that  ex- 
tent en  opinion;  but  there  ie  no  legal  objeo- 
tion to  asking  a  witnem  who  Is  acquainted 
with  the  poeition  of  two  objecte  how  far  one 
ie  from  the  other,  or  to  his  answering  that  it 
is  about  half  a  mile,  because  he  has  never 
meeenred  the  distance.  BaldwiM  v.  Parker^ 
96  D.  608. 

Any  witness  may  teetify  ee  to  tiie  feote  of 
whidh  he  hae  the  meane  of  knowledge, 
though  hie  teetimony  may  to  eome  ext-nt  oe 


▼oil 

an  opinion  or  Involve  an  eetimate.  Thus, 
where  a  will  made  in  favor  of  the  teetator'a 
eeoond  wife  and  her  children  wae  oonteeted, 
upon  the  sround  of  undue  influence  sod  of 
insanity,  by  the  children  of  the  &Bt  wife, 
the  second  wife  may  testify  as  to  the  amount 
of  her  deceased  husband's  property,  orof  hi^ 
debts,  at  the  time  of  their  marriege,  and 
ae  to  her  kind  treatment  ol  her  etefHchil- 
dren.    IK 

Plaintiff  may  testify  that  he  understood 
defendant  was  pereonally  liable  upon  a  oon- 
trect,  although  the  contract  was  made  by  tiie 
defendant  with  the  pleintiff's  wife,  ae  the 
plaintiff's  servant  or  agent  JMomo  t.  ^eoif - 
teiu,  97  D.  601. 

Common  observers,  having  a  special  oppor- 
tunity for  observation,  may  testify  to  their 
opinione  ae  conolusione  of  met  although  Aey 
are  not  experts,  if  the  enbject-matter  to 
which  the  testimony  relatee  cannot  be  re- 
produced or  deeorioed  to  the  jury  predeely 
ae  it  appeared  tothe  witness  at  the  time^  end 
the  hcU  upon  which  the  witness  is  called  to 
expreee  his  opinion  are  ench  ae  men  in  gen- 
eral are  capable  of  comprehending  and  un- 
derstanding.    Coei.  V.  Siwrlhant,  19  R.  401. 

Whether  a  witnees.  not  an  expert,  is  qoal- 
ified  to  expreee  his  opinion  ae  a  ocmolusiou 
of  faot,  is  to  be  decided  bv  the  judge  preeid- 
ing  at  the  trial;  and  his  finding  is  not  open 
to  revieion  in  this  court,  unless,  upon  a  re- 
port of  all  the  evidence,  it  ie  shown  to  be 
without  foundation,  or  is  baeed  on  eome  er- 
roneoue  application  of  legal  principles^     lb. 

On  the  trial  of  an  indictment  for  murder, 
a  witness,  familiar  with  blood,  who  had  ex- 
amined with  a  lene  a  blood  stain  ob  a  eeat, 
when  it  was  freeh,  and  who  testified  te  its 
appearance  at  the  time  he  examined  it^  aoMl 
that  it  wae  not  in  the  same  condition  at  the 
wae  pennitted  to  teetif  v  that  its  i^ 
.when  he  examined  it^  Indicated 
the  direction  from  which  it  came,  and  that 
it  came  from  below,  upward,  althoudi  he  had 
never  experimented  with  blood  or  other  finiil 
in  this  reepeot  Heldt  that  the  •J'^'tiiim  of 
the  testimony  aflbided  no  ground  ol  nxeep- 
tion.    /ft. 

At  the  trial  of  an  iadietment  for  muder, 
a  witness  who,  soon  after  the  hcmieide, 
had  taken  a  pair  of  shoee  from  the  defen- 
dant's house,  one  of  which,  ae  the  govern- 
ment contended,  fitted  a  track  enppoeed  to 
have  been  made  bv  the  murderer,  wae  ner- 
mitted  to  testify  that  the  shoee  appeared  as 
if  the^  had  reoentiy  been  waahed.  HM, 
that  the  admiesion  of  this  teetimooy  effoided 
no  ground  oi  exception,     /ft. 

Where  the  intention  of  a  person  beoomes 
material,  euch  person,  being  otherwise  com- 
petent ae  a  witneee,  may  teetify  to  tiiat 
mtention,  unices  prevented  by  eome  oon- 
trolling  principle  of  law  applieable  te  the 
particular  case.  Jfbors  v.  xJavit,  6  R.  400; 
KerrcUnt  v.  People,  19  R.  158. 
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On  th«  trul  ol  aa  indietiiMnt  for  muqU 
vithadMMily  wwoon  with  intent  to  kill, 
dileiidani  wm  Askod  as  to  his  intent  in  pro- 
oaring  the  weapon.  Heid,  oompetent.  JTer- 
mtM  ▼.  PeopU^  19  R.  15S. 

The  disposition  of  a  person  may  be  proved 
as  a  faot  by  a  witness  who  knows  what  the 
disposition  in  question  is,  from  his  own  per- 
sonal obsenration.    8taU  t.  Lee,  21  R.  709. 

A  non-expert  witness  is  competent  to 
testify  that  oertain  stains  were  blood.  Oreefh 
Mi  v.  PeopU,  39  R.  638.  ^ 

In  a  prooeedin^  to  establish  a  pnblio  ditoh, 
a  non-expert  witness,  having  stated  the 
nnmber  ot  aores  in  the  vidnity  of  the  ditoh, 
and  given  its  siae  and  looation,  may  state 
how  many  aores  would  be  benefited  by  its 
oonstruotion,  and  what  effeot»  if  any,  the 
drainage  would  have  upon  the  puUio  health. 
BenneU  v.  Meeham,  43  R.  78. 

Witnesses  who  saw  a  woman  thrown  down 

bv  the  starting  of  a  street-oar  after  she  had 

au^ted  from  it,  may  £[ive  their  opinion  as 

to  whether  she  had  tmie  to  get  elear  of  it. 

Wcard  v.  CharUsUm  CUy  Ry  Co.,  45  R.  794. 

Non-expert  opinions  as  to  the  health  and 
phymoal  condition  fA  another,  based  upon 
personal  knowledge,  are  oompetentb  Car- 
thage  Turnpike  Co,  v.  Andremt,  M  R.  663. 

On  a  question  of  footprints  and  an  alleged 
peculiar  stmoture  of  tke  defendant's  feet, 
evidence  on  the  part  of  the  defendant^  by 
witnesses  who  had  reoentiy  or  immediately 
before  examined  his  feet^  is  oompetent 
Lipee  V.  Siaie,  54  R.  402. 

198.  Opinioxis  as  to  foreign  laws.* 
—  In  proof  of  the  laws  of  a  foreign  country, 
tiie  testimony  of  any  person,  whether  a  prt^ 
f essed  lawyer  or  not,  who  appears  to  be  wdl 
informed  on  this  point,  is  oompetent^  ffaU 
V.  OoeieOo,  2  R.  207. 

A  person  offered  as  a  witness  and  expert 
In  foreign  law  ma^  state  the  written  law 
without  producing  it,  and  he  may  produce  a 
oopj  of  the  statutes  or  code  of  the  foreign 
ooontiT,  and  refer  to  the  same,  for  the  pur- 
pose of  refreshing  his  recollection  as  to  the 
law.    Barrows  v.  i>oi0N«,  11  R.  283. 

A  Spanish  lawyer,  who  had  praoticed  law 
In  Cuba,  was  allowed  to  testify  noma  printed 
oopy  of  the  Spanish  oode  of  oommerce  as  to 
ttelaws  regulating  special  partnerships  in 
Cuba.    lb. 

134.  Admisflibility  of  opinions  on 
quastioiis  of  Taluo.  —  A  witness  ma/  be 
asked  his  opinion  of  the  value  of  oertain  mort- 
gaged land  at  the  time  of  the  entr^  of  judg- 
ment on  the  bond.  Keilogg  v.  Aratuer,  16 
D.  48a 

Persons  who  have  owned,  commanded,  and 
repaired  vessels  are,  although  not  ship-car- 
penters, oompetent  to  testify  as  to  the  differ- 
enoe  between  the  value  of  a  vessel  repaired 
in  a  oertain  way,  and  her  value  had  she  been 
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repaired  in  the  manner  called  for  by  the  con* 
tract  under  which  the  repairs  were  made. 
Sikee  V.  Pahu,  51  D.  389. 

The  value  of  articles  of  bagnge  lost  by  a 
carrier  may  be  proved  by  adealer  in  such 
articles  from  a  description  given;  or  the 
jurors  may  have  a  proper  measure  of  dam- 
t^l&e  in  their  own  knowledge  of  values.  IlL 
Cent  B,  R.  Co.  v.  Copeiand,  76  D.  749. 

The  opinion  of  a  witness  as  to  the  value  of 
property  seiaed  on  execution  is  inadmissible 
m  an  action  against  a  sheriff  for  making  an 
insufficient  Uirji  the  amount  brought  a&  the 
siieritfs  sale  of  tiie  property  is  ordmarily  the 
beat  evidence  of  its  value  in  snoh  an  action. 
Frenrh  v.  Snyder,  83  D.  193. 

The  opinion  of  a  witness  as  to  the  value  ol 
land  in  a  oontroversy  is  properly  exduded, 
where  the  only  evidence  of  hu  bemg  qualified 
to  express  an  opinion  is  his  own  statement 
that  he  knew  the  value,  and  was  oompetent 
to  state  it.    FBnt  v.  FlhU,  83  D.  615. 

A  witness  may  be  asked  to  state  the  dif* 
f erence  in  value  between  a  horse  as  repre- 
sented and  as  actually  existing,  where  the 
witness  knew  the  horse,  and  u  skilled  in 
judging  of  the  value  of  horses.  Haskell  v. 
Mitchell,  89  D.  711. 

In  an  action  to  recover  damages  for  the 
breach  of  a  oontract  to  convey  liuids,  where 
it  is  sought  to  prove  their  value  by  showing 
the  worth  of  adjacent  lands,  either  of  the 
same  or  of  a  different  quality,  any  person 
knowing  the  property  and  its  value  may  tee* 
tify  upon  that  question.  The  proof  oi  value 
need  not  be  oontined  to  persons  only  who 
are  engaged  in  buying  and  selling  real  eeiata 
Such  knowledge  is  not  scientific,  and  is  not 
confined  to  a  few  experts.  WhUe  v.  Hef 
mann,  99  D.  543. 

A  witness  who  is  purchasing  wheat  with 
reference  to  a  particular  market,  is  buying 
and  selling  in  tnat  market,  and  is  kept  in* 
formed  as  to  the  prioes  by  cireulsrs  and  cor- 
respondence^ Is  oompetent  to  testify  as  to  the 
value  of  wheat  in  that  market.  BrackeU  v. 
Bdgerion,  100  D.  211. 

A  non-expert  witness,  familiar  with  the 
fsots,  may  testify  as  to  the  relative  value  of 
services  and  commoditiee  entering  into  a 
mutual  account.  Jokmon  v.  Thampeon,  37 
R.  152. 

A  witness  is  incompetent  to  testify  in 
North  Carolina  to  market  values  at  Boston, 
Mass.,  when  his  knowledge  is  exclusively  de- 
rived from  market  reports  in  a  newspaper 
published  in  North  Oaroliiia.  Fairiy  v. 
SmUh,  42  R.  522. 

A  witness  may  not  give  an  opinion  as  to 
the  public  utility  of  a  ditch,  nor  as  to  the 
amount  of  damage  it  will  cause  to  a  party's 
land,  but  he  may  g[ive  his  opinion  as  to  the 
value  of  the  land  with  and  without  tiie  ditch. 
Toti  V.  Cowroy,  47  R.  156. 

In  an  action  afpunst  a  carrier  for  the  loss 
of  a  ring,  the  plamtiff^  a  woman,  whoee  has- 
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baiid  had  given  her  the  rin^^  Mid  who  did 
not  know  iti  ooet  or  value,  nor  the  valne  of 
pearla,  was  allowed  to  point  oat  a  toearl  of 
oooresponding  aiae,  oolor,  and  ffeneraf  appear- 
ance, and  an  expert  waa  then  flowed  to  state 
the  value  ol  the  pearl  pointed  out.  ffeki, 
competent     Bamew  v.  DintmarBt  65  R.  4i& 

Aay  person  of  ordinary  intelligenoe  ii  com- 
petens  to  testify  to  the  valne  of  a  seal-skin 
coat,  although  he  may  never  have  seen  one 
bought  or  sold.    State  v.  Fineh,  59  R.  443. 

On  a  prosecution  for  theft  of  a  seal-skin 
oloakf  which  the  owner  had  worn,  she  may 
testify  te  its  value,  having  priced  similar 
nrtiolss.    FrmH  v.  PeapUizerSL  437. 

Id5.  .— .  or  ganuineness.  —  Persons 
other  than  the  officerd  of  a  bank  are  compe- 
tent witnesses  to  prove  that  a  bill,  which 
Surporte  to  have  been  issued  by  such  bank, 
I  a  counterfeit    SkUe  v.  TuU,  21  D.  608. 

The  oi|inion  of  a  witness  that  a  bill  is 
counterfeit  is  admi  tsible  in  evidence,  although 
such  witness  has  never  seen  the  offloers  of  the 
bank  write,  and  recogniaos  their  signatures 
only  from  his  general  ao<|naintenoe  with  the 
bills  ol  such  bank.     Ih, 

A  witness  is  not  oompetent  to  testify  to  the 
genuineness  of  a  bank  note  who  has  never 
seen  a  genoine  note  of  that  bank,  but  whose 
knowlMge  of  ito  notes  is  derived  from  fac- 
similes engraved  or  descriptions  printed  in 
a  bank  reporter  or  directory,  StaU  v.  Brown, 
70  D.  168. 

A  witness  skilled  In  the  mai^  and  char- 
acteristics of  a  genuine  bank  bill,  from  long 
experience,  and  from  having  studied  the 
modes  by  which  counterfeit  Dank  bills  can 
be  detected,  is  oompetent  to  testify  as  to 
the  genuineness  of  a  bank  biU  shown  to  and 
examined  b^  him,  although  he  does  not 
know  the  sisnatures  of  tne  president  or 
oashier  of  the  bank.  J<me$  v.  Finch,  76  D.  73. 

Id6.  ^—  or  amoont  of  daxnago.  — 
The  opinion  of  a  witness  ss  to  the  amount 
ol  damages  is  not  admissiUo.  He  must 
state  facts,  and  let  the  jury  assess  the  dam- 
ages^    FUk  V.  Do<iffe^  47  D.  254. 

Witnesses  who  are  not  experte,  in  a  prose- 
eution  for  a  nuisance  in  ereotinff  and  main- 
taining a  mill-dam,  cannot  testi^  as  to  wliat 
effect  an  overflow  caused  thereby  had  upon 
the  public  health  in  that  vicinity.  Lwiing 
▼.  State^  52  D.  153. 

A  witness  cannot  give  his  opinion  as  to  the 
amount  ol  damages  which  a  land-holder  will 
sustain  b^  reason  of  a  railroad  passing  over 
his  land,  m  an  action  by  a  railroad  company 
to  condemn  and  appropriate  the  sama  At^ 
laniie  He.  R.  R.  Uo.  v.  Campbell,  64  D.  607. 

The  opinions  of  witoeases  who  testify  that 
they  are  acquainted  with  the  effect  which 
privies  and  sties  have  upon  the  air  about 
them,  that  they  have  examinod  the  prem- 
ises as  to  their  nature  and  condition,  are 
competent  evidence  as  to  whether  or  not 
such  privies  and  sties  are  iiuisances,  and 


whether  they  must  or  would  make  plaintiff's 
house  uncomforteble.  Kearney  v.  FamXL 
73  D.  677. 

In  an  action  on  an  attachment  bond,  a 
witness  may  testify  to  the  extent  of  a  mer^ 
chant's  busmess,  and  the  rate  or  average  of 
his  net  profits,  if  within  his  knowledge,  but 
may  not  give  his  opinion  ss  to  the  loss  he 
will  suffer  by  the  breaking  up  of  his  busi- 
ness; nor  IS  it  oompetent  to  show  that  by 
reason  of  the  stoppmg  of  his  business  he 
lost  advances  that  he  bad  made,  and  possi* 
ble  profits  on  shipments  ci  merohai  " 
PoOock  V.  OanU,  44  R.  519. 

In  an  action  of  breaoh  of  promise  of 
riage,  the  plaintiff's  neighbors  and  intimate 
friends  may  testify  as  to  their  opinion  ctf  the 
amount  of  damage  she  had  sustained*  /oaei 
V.  FuUer.  45  R.  761. 

Id7.  —  on  qoestioiiB  of  sanity.*— 
1.  OeneraUp,  -^  Tue  opinion  of  a  non-pro- 
fessional witneas,  on  a  question  of  insanity, 
may  be  given  in  evidence,  in  connection  with 
the  facto  upon  which  it  is  founded,  and  as 
derived  from  them,  although  an  opinion 
founded  upon  facto  proved  by  other  wit- 
nesses ii  inadmissible.  Morm  v.  Onuefard, 
44  D.  349;  ChwU  v.  Thomprnm^  10  D.  119; 
Doe  V.  Reagan,  33  D.  466;  Clark  v.  Siaie, 
40  D.  481;  MaxweU  r.^Harrimn^  52  D.  385. 

The  opinioas  of  witnesses  as  to  what  ia 
undue  and  unnatural  excitement  in  time  of 
battle  cannot  generally  afford  ground  for 
safe  conclusions  as  to  a  person's  mental  con- 
dition years  afterwards,  and  are  therefore 
inadmissible,  unless  it  appears  that  tho  ex- 
citement actually  mastered  the  intelleot  and 
deprived  the  person  of  aooountebilitjr*  Fe^ 
pie  V.  OoHmU,  97  D.  162. 

Witoesses  who  are  not  experte  oannoi 
ive  their  opinion  on  the  question  ol  sanity, 
tate  V.  POm;,  6  R.  533. 

2.  Sanity  (/a  teetaior.  —Tho  opiniooa  of 
witoessss,  other  than  physidaas  and  the 
subscribing  witnesses  to  a  will,  oonsidarod 
merely  as  opinions,  are  not  evidence^  bai 
such  witoesses,  having  stated  the  appear^ 
ance,  conduct,  conversation,  and  other  par- 
ticular facte  from  which  the  steto  of  the 
testetor's  mind  nuy  be  inferred,  are  siwnya 
at  liberty  to  stoto  their  inferences,  oonoln- 
sion,  or  opinicD,  as  the  result  d  thsas  iMts. 
PoUey.Uouee,  50  D.  .329;  RamMery.  TVyon, 
10  D.  444;  iCisJie  v.  Kinne,  21  D.  732;  Ciapp 
V.  FulUrton,  90  D.  6S1;  Pideock  v.  Potter,% 
R.  181;  Hardy  v.  MerriU,  22  R,  441. 

After  a  non-prof essiooal  witoess  has  stated 
the  facto  upon  which  his  opinion  is  founded, 
he  may  be  permitted  to  stoto  his  opinion  aa 
to  the  sanity  or  insanity  of  a  testotor.  FU' 
eoek  V.  Potter,  8  R.  181. 

It  is  not  neeeasary  to  lay  a  f oandation  for 
the  admission  of  the  testimonT  ol  witn  eases 
to  a  will,  as  to  their  opinion  of  the  testotor'a 

'Opinion  of  non-expert  on  queitlon  of  1 
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maty»  bj  proTing  all  the  hcta  from  whioh 
tlM  9puamk  ii  lonMd.  Bobhutm  t.  ^ciaiiMb 
10  KITS. 

SnbtoriUng  witnasMs  to  a  will  may  t€stif  ▼ 
to  tho  opmion  they  formed  of  the  testator^ 
mind  at^  the  time  of  exeoating  the  will,  the 
law  pUeing  them  aroand  the  testator  to  try, 
judgib  and  determine  whether  he  ii  compo$ 
to  execnte  it.  PoiU  y.  House,  SO  D.  329; 
Clappr.FuUertaii,901>.98h  Andtheymay 
do  eo  without  having  previoasly  testified  to 
any  faeti  aa  the  ffOTUkl  of  it,  but  other  wit- 
nenee  may  not    l%tlow  ▼.  TiUow,  93  D.  691. 

Although  the  opinion  of  a  witness  as  to 
the  sanity  of  a  testator  is  admissible^  the 
qnestioo,  "From  ^oor  knowledge  of  him, 
wonld  yon  think  his  mind  sound  enongh  to 
make  a  will  T  "  is  objectionable^  as  it  involves 
a  miestion  of  law  for  the  ooart  to  determine^ 
and  not  the  witness,  as  to  the  quantum  of 
mental  oapadty  neoeasary  to  enable  a  party 
to  make  a  legal  disposition  of  his  esta^ 
Turrett  r.  Brtnmm,  82  D.  137. 

The  opinion  of  a  witness  as  to  the  sanity 
of  a  testator  must  relate  to  the  time  of  his 
examination,  and  his  opinion  at  a  period 
anterior  oannot  be  called  for  upon  the  cUreot 
examination*    Rwn^ffm  v.  Pi-ice^  86  D.  459. 

A  witness  cannot  be  asked  his  opinion  as 
to  the  capacity  of  a  testator  to  make  a  wilL 
Soch  inquiry  mvolves  a  matter  of  law,  and 
also  assumes  that  the  witneas  knows  the 
degree  of  capacity  required  to  perform  the 
act  in  issnsL     lb. 

128.  or  idmitity.  —  The  opinions 

of  witnesses  that  a  libel  refers  to  the  plain- 
tiff^ though  ii  does  not  name  him,  are  admis- 
aiUe.    JftOcr  v.  BuOer,  52  D.  768. 

189.  —  or  handwritixig.  —  The 
'  *  handwriting  **  of  a  party  includes  whatever 
he  has  written  with  his  hand,  though  not 
in  his  usual  or  ordinary  chirography.  CSmm. 
V.  WebtUr,  52  D.  711. 

An  opiniOB  as  to  whether  anonymous 
letters  are  in  defendant's  handwriting, 
though  disguised,  from  a  witness  who  knows 
his  handwriting  is  competent,    lb, 

A  witneae  majr  ^ve  reasons  for  his  opin- 
ions as  to  handwriting  in  a  paper  exhibited 
to  him  as  being  that  of  the  prisoner.    lb. 

The  rule  requires  that  a  witness  called 
to  prove  handwriting  shall  testify  from  hav- 
seen  the  person  write^  or  from  a  knowl- 
of  Ids  hand  acquired  from  writings 
LOwledged  by  the  party.  Bruce  v.  OeiM, 
99  D.  467;  Pope  v.  Askew,  35  D.  729;  People 
V.  Bpooner,  43  D.  672;  £7:  8.  v.  Simpson,  24 
D.  331;  Johnson  v.  Daveme,  10  D.  198.  In- 
deoepdent  of  any  skill  in  penmanship,  or  in 
judging  of  it,  on  the  witness's  part.  Com- 
monwealA  v.  IFeftiter,  52  D.  711.  And  the 
fact  that  such  witneas  had  seen  the  party 
write  but  once  doee  not  go  to  the  oompetenoy 
or  admissibility  oi  his  evidence,  but  only  to 
the  weight  which  should  be  given  to  it  by 
the  jury.    Cross  v.  People,  95  D.  474.    And 
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the  role  is  the 
criminal  as  in  civil 
11  D.  39. 

If  a  witness  has  previous  knowledge  of 
handwriting  from  having  seen  the  party 
write,  or  from  authentic  papers,  derived  in 
the  course  of  businesa,  he  may,  in  oorrobora- 
tion  of  his  testimony,  compare  the  writing 
in  question  with  other  signatures  known  to 
be  genuine,     dark  v.  Wuatt,  77  D.  90. 

In  a  prosecution  for  fraudulently  passing 
a  counterfeit  bank  note,  proof  of  the  han£ 
writing  of  the  person,  whose  signature  is 
alleged  to  have  been  forged,  may  be  made  by 
one  who  has  seen  him  write,  or  who  has 
received  letters,  in  the  course  of  correspond- 
ence^ of  such  a  nature  as  to  make  it  mghly 
pobable  that  he  wrote  them,  or  who  has 
mapected  ancient  genuine  documents  bear- 
ing his  signature;  but  one  who  has  no 
knowledge  on  the  subject  except  what  ha 
has  derived  from  receiving  and  passing  other 
bank  notes,  purporting  to  have  been  signed 
by  such  person,  believing  them  to  be 
genuine,  is  not  a  competent  witness.  State 
V.  AOen,  9  D.  616. 

The  handwriting  of  a  surveyor  long  de- 
ceased, in  a  particular  plat  of  survey,  may 
be  proved  by  a  witness  who  has  acquired  his 
knowledge  by  examining  many  plats  of  sur- 
veys, purporting  to  have  been  made  by  the 
same  surveyor.  Jones  v.  Huggins,  17  D.  567. 

In  Ohio  uie  evidence  of  the  person  whose 
name  it  is  alleged  has  been  forged  is  admia- 
sible  to  prove  that  the  name  appearing  upon 
the  instrument  is  not  his  genwne  signature. 
Hees  V.  Stafe,  22  D..  767. 

The  testimony  of  a  witness  as  to  the  con- 
tents of  a  letter  is  inadmissible^  where  it 
appears  that  the  witness  had  never  seen  the 
aUesed  author  of  the  letter  write,  and  had 
no  knowledge  of  his  handwriting.  Dorsey 
V.  Dorsey,  6D.  506. 

A  witness  who  had  never  see  the  defen- 
dant write^  and  had  no  means  of  judging  of 
the  character  of  his  handwriting,  fnrUier 
than  that  he  had  once  received  a  letter 
urporting  to  have  been  written  by  the 
efendanC  which  letter  the  defendant 
denied  writing,  is  not  a  competent  witneas 
as  to  the  d^endant's  handwriting^  Pope  v. 
Askew,  35  D.  729. 

No  one  is  oompetent  to  testify  as  to  the 
genuineness  of  a  signature  who  is  not  ac- 
quainted with  the  signer's  handwriting  from 
seeing  him  write,  or  from  frequently  seeing 
Bpeoimens  of  it,  or  from  a  comparison  before 
the  jury  of  the  questionable  handwriting 
with  specimens  of  it,  produced,  admitted,  or 
dearly  proved  to  be  not  only  genuine,  but 
not  got  up  for  the  occasion.  Stale  v.  Brown, 
70  D.  168. 

A  witness  is  incompetent  to  testify  to 
genuineness  of  handwritinjB^  who  is  acquaint* 
ed  with  it  only  from  prmted  descriptions 
and  fac-similes.     lb. 
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A  witnen  called  to  provo  »  penon's  lund* 
writing,  who  hat  nerer  Men  the  party 
write,  and  whoae  knowledge  of  his  hand  waa 
derived  from  having  read  letter*  whioh 
oame  to  a  huainees  hooae  in  which  he  waa  a 
clerk,  purporting  to  eome  from  the  party, 
bat  which  letten  were  not  in  reply  to  any 
letters  witness  had  written  or  seen  written, 
is  incompetent.  His  knowledge  is  simply 
hearsay.    Bruce  r,  Cretoa,  99  D.  467. 

A  witness  oannot  be  allowed  to  gire  his 
opinion  on  a  question  of  disputed  hand- 
writing, when  his  knowledge  was  acquired 
In  the  prooeedingsin  the  sait»  and  was  oased 
solely  on  comparison  and  admissions. 
BjfHCB  T.  MeDermoU,  37  K  SSa 

180.  OompariBon  of  handwriting.— 
Witnesses  having  a  knowledge  of  a  party's 
handwriting  are  competent  to  testify  as  to 
its  genuineness,  but  not  to  make  a  compar- 
ison of  hands,  for  that  ii  the  province  oftiie 
Jut-     TnvU  r.  Brown,  82  D.  540. 

An  opinion  of  a  witness  formed  from  the 
more  oomparison  of  hands  as  to  whether  two 
signatures  were  written  by  the  same  person, 
iiiJiiadmissiWe.    Peo^  t.  Spooner,  4S  D. 

•78.    S.  F^  Tamstr.  Parierdnirg  B.  JL  Cfo., 
17  R.  540. 

The  most  satishetoiy  mode  of  proving 
handwriting,  where  the  writer  is  incompe- 
tent to  testify,  is  by  a  witness  who  saw  the 
writing  executed  and  is  able  to  identify  it; 
and  next  to  this  is  the  testimony  of  persons 
who  have  seen  the  party  wnte  or  have 
had  aooess  to  or  possession  of  his  writings. 
And  this  Utter  mode,  though  it  involves  a 
oomparison,  is  not  subject  to  the  objection 
Hut  it  is  proof  by  comparison  (d  haods. 
ffcaUeff  T.  Ckmdp,  91  D.  315. 

Proof  of  a  writing  by  comparison  of  hands 
•onsistB  of  placing  beforo  a  witness,  who  has 
had  no  previous  acquaantanoe  with  the  hand- 
writing of  the  party,  a  writing  which  is  ad- 
mittea  or  proved  to  be  senuine,  and  the 
writingin  qnesti(»,  and  ealling  upon  him  to 
state  nom  the  oomparison  whether  the  writ- 
ings wero  executed  by  the  same  person.    lb. 

A  witness  called  to  prove  a  copy  of  a  lost 
ktter  claimed  to  have  been  in  the  hand- 
writing of  a  certain  person  cannot  bo  shown 
letters  ahfoady  proven  to  have  been  written 
by  snch  person,  and  testify  whe&er  the  lost 
letter  was  in  the  same  hand.  This  is  not  the 
case  of  an  expert  testifying  from  a  compari- 
son of  papers  all  before  the  court,  but  a  case 
of  edncatmg  the  witness  up  to  the  point  of 
competency.    Bruce  v.  CV-mm,  99  D.  467. 

Comparison  is  competent  as  a  means  of 
ascertaining  the  genuineness  of  handwriting, 
when  introduced  in  aid  of  doubtful  original 
proof  or  when  the  evidence  is  conflicting, 
and  tiic  witnesses  making  the  comparison 
need  not  be  expert  Benedict  v.  FkuUgcm, 
44  cL  583. 

A  witness,  who  had  sworn  that  a  signature 
m  question  was  not  in  the  defendant's  hand- 


writing,  was  shown,  on  orossexamination,  a 
letter  admitted  to  be  in  the  defendant's 
writings  and  on  a  subject  foreign  to  the  case, 
for  the  sole  purpose  of  refreshing  his  mem- 
ory. HeU  that  the  plaintiff's  counsel  was 
entitled  to  ask  him  if  he  was  still  of  the 
same  opinion.  IfaL  Bank  ^  CHiaUr  (Uk  v. 
Amutraufff  59  R.  156. 

On  the  issue  as  to  the  genuineness  of  a  sig. 
nature^  it  is  not  competent,  on  oross-examioa- 
tion,  to  submit  to  the  witness  simulated  sig- 
natures and  reouiro  his  opinion  as  to  th^ 
riuineness.  Boee  v.  Fir§i  Nal.  BakL  60 
258. 

181.  What  may  be  proved  by  eac- 
pert  testimony.  *—l.  Whataretubjeciio/ 
suck  (esUmony.  —  The  admissibility  of  opin- 
ions of  skilled  witnesses  is  ooniSned,  in  gen- 
eral, to  cases  where,  from  the  nature  of  the 
subject^  faots  disconnected  from  such  opinions 
cannot  be  so  presented  to  the  jury  as  to 
enable  thom  to  pass  upon  the  question  wi^ 
the  requisite  knowledge  and  judgment.  Net^ 
fnari  v.  L.  S  L.  F.A  L.  /.  Os.,  77  D.  606L 
The  opinions  of  witnesses  are  admiasible 
if  the  connection  between  the  fact  and  its 
experienced  consequences  lies  within  tiie  lim- 
its of  some  art  or  scienbe,  and  the  witnesses 
are  skilled  in  such  art  or  science.  Hartford 
P.  /.  Co.  V.  Harmer,  59  D.  684. 

The  opinions  of  witnesses  experienced  in 
river  navi«ktion  as  to  whether  or  not  the 
situation  m  a  vessel  which  had  run  aeround 
was  such  as  to  preclude  any  reasonable  ex- 
pectation or  chance  of  relieving  her  by  the 
use  of  spars  and  anchors,  and  to  justify  the 
master  m  not  resorting  to  such  means,  are 
competent  evidence  in  an  action  for  lose  of 
gooos  jettisoned  to  relieve  a  vessel  so  situ- 
ated.   Bentley  v.  Budard,  63  Di.  561. 

In  an  action  against  a  railroad  company  to 
recover  for  injunes  sustained  by  a  passengsr. 
—Md,  h  That  evidence  of  the  attenaing 
physician  was  admissible  as  to  what  offset 
the  injuries  would  have  upon  the  future  con- 
dition of  plaintiff,  and  as  to  how  the  injuries 
had  affeotisd  his  mind,  although  there  was  no 
declaration  that  the  injuries  had  been  will- 
ful|  2.  lliat  the  plumso  *' extraordinary 
care^"  in  the  charge  to  the  jury,  waa  equiva- 
lent to  «« greatest  care,"  «*  utmost  care/'  tiM 
"  highest  degree  of  care,"  that  being  the  do-> 
gree  of  care  legally  required  in  his  case. 
Toledo  etc  B.  B.  Co.  r.  Baddeley,  5  R.  71. 

Experts  may  be  allnw««d  to  give  their  opin- 
ions as  to  the  value  of  do^  the  opinions 
being  based  either  on  aotuu  sales,  or  their 
general  observations  and  experience.  Cbai- 
Ung  V.  Hannibal  etc  B.  B,  Co,,  14  R.  470. 
In  an  action  involving  a  breach  of  war* 
ranty  that  a  cotton-gin  was  "equal  in  all  re- 
spects to  the  best  saw-gin  then  in  uacy"  tlie 

*  Opinions  of  experti,  when  admissible*  eee 
note,  59  R.  176-180. 

Opiuion  as  to  probable  etVoct  if  partl.t  had 
a  -ted  in  different  manner,  aee  nota»  71  Oi  538-4aa 
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€l  wmpetmi  and  6xpOTi«aoed  MMB 
m  admiMible  on  the  qaestioii  whether  the 
eottoD-fdn  wm  ae  warnuited.    SeaUergood 

AjKrC  <ei<<iiiM|f  may  6«  (utMiftMlle  ^rM«. 
— A  reasonable  oompeneation  for  the  eerrieea 
ol  an  attorn^.    Baifith  ▼.  Fax,  39  D.  611. 

That  the  eoete  tasEed  in  a  rait  in  faTor  of 
the  raeeeHfol  part^rare  by  partioular  onetom 
renrded  as  belonging  to  tfie  attorney.     /&. 

Whether  a  horse  died  of  fright  or  of  dis- 
esee.    PioOd  r.  Simmef,  01  R.  40(1. 

Tlie  nf ety  of  a  highway.  BaUimore  amd 
L.  TmmpihB  Go.  v.  Cas$eU,  69  R.  176. 

2.  What  art  not,  ^  The  opinions  of  wit- 
nesses encaged  in  an  tnsaraaoe  bosinesB,  that 
the  faot  &at  a  boildinff  insured  had  shortly 
before  the  risk  was  taken  been  en  fire,  was 
Bntetisl  to  the  risk,  and  would  have  infln- 
eaeed  llie  Judgment  ol  a  pradent  under- 
writer,  are  inadmisnble  in  an  action  upon  the 

»lioy.  Hartford  P,  L  Oa.  ▼.  ffarmer,  69 
684. 

Tlie  opinion  of  a  physioiaa  with  whom  an- 

her  physician  stnoied  his  profetsion,  as  to 
whether  he  nosseesed  **  more  than  ordinary 
skill  of  members  of  his  profession,  judging 
from  his  aoquatntanoe  with  them,"  is  not 
oompetent  eridenoei  Leif^iam  ▼.  Sargenif 
641X123. 

Szpert  eridenoe  is  inoompetent  if  the  laots 
propoeed  to  be  proved  are  within  the  oommon 
experienoe  of  mankind;  as  to  show  that  the 
failure  to  ooenpy  buildings  insured  inereased 
the  risk.  Mulrg  T.  Mohawk  VaiUiflmM.  Co., 
66  D.  380. 

A  witness  eanaot  testify  as  an  axpert,  nor 
at  an,  as  to  whether  eertsin  speeiaed  facts 
would  increase  Utto  rates  of  insursnce  upoii 
properly  insured,  as  the  question  inTolTed  is 
not  one  relating  to  matters  of  soienoe  or 
akill,  but  calls  for  the  opinion  of  the  witness 
upon  the  influence  which  certain  facts  would 
bare  upon  others,  and  whether  they  would 
be  induced  thereby  to  charge  higher  ratee  of 
premittm.    Jopoo  t.  Jfoms  /ns.  Cb.,  71  D. 

It  requires  no  special  skill  or  experienoe  to 
answer  whether  the  mastsr  of  aToisel  would 
"pn^ably  know  that  his  foremast  was 
sprung  lus  trysail  splits  and  his  standing 
ngging  in  such  ccndition  as  to  need  replao* 
in^"  and  a  question  to  that  effect  to  an  ex- 
pert is  consequently  inadmissible.  Pertinsr. 
AmgMMta  Jn$.  A  B.  Co.,  71  D.  654. 

Ilie  testimony  of  experts  in  real  estate 
Talues  that  the  stoppa|^  of  defendant's  works 
would  materially  aimmish  the  Talue  oi  |dain- 
tiff*s  property,  in  an  action  against  the  owners 
of  a  large  mill  for  maintaining  a  nuisance  by 
operating  their  works,  is  iokdmtssible,  af- 
thouflh^aintiff  has  introduced  eTidence  to 
the  raect  that  the  operation  of  their  works 
has  reduced  the  rental  value  of  her  property. 
Weaaon  t.  JfaMhbum  Iron  Co.,  90  D.  181. 

The  opinion  of  a  broker  is  not  admissible 
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as  le  the  certainty  that  stock  could  have 
been  purchased  at  the  quotatiou  prices,  at  a 
certam  time,  in  an  action  against  a  telegraph 
company  for  its  failure  to  transmit  a  mesaa^ 
to  brokers,  ordering  the  purchase  of  certain 
stocks.  &,  8.  TeUgrtiph  Co.  r.  Wenger,  93 
D.  761. 

The  words  '*  original  owners,"  in  a  pros- 
pectus of  a  corporation  to  be  formed,  iih- 
porting  that  no  profits  would  be  added  to 
prices  paid  for  their  lands  on  account  of  any 
mtermediate  party  between  it  and  the  pre- 
cedent owners,  and  excluding  the  idea  of 
purchase  at  speculative  prices,  are  not  terms 
of  art,  scienc«4,  or  trade,  requiring  tiie  aid  of 
experte  to  explain.  iSlmoM  v.  Vuleait  OU 
and  M.  Co,,  100  D.  62& 

A  policy  of  fire  insurance  on  a  dwelling- 
house  provided  that  any  increase  of  the  risk, 
bv  the  act,  or  with  the  knowledge  or  consent 
of  the  assured,  avoided  the  policy.  The  as- 
sured allowed  the  dwelling-house  to  remain 
unoccupied  for  some  time,  when  a  loss  by  fire 
occurred.  ffeU  that  the  opinions  of  experts 
as  to  whether  leaving  a  dwelling-house  un- 
occupied for  a  considerable  len^h  of  time 
was  an  increase  of  risk  was  inadmissible,  the 
question  being  within  common  knowledge; 
aiaok  that  the  testimony  of  the  company's 


testimony  of  witnesses  having  the  requisite 
knowledge  and  experience,  that  it  was  the 
custom  of  insurance  companies  generally  to 
charge  extra  premiums  upon  unoccupied 
dweuing-houses,  was  admissible.  iMce  v. 
Dorehedor  MuU  In$.  (7a.,  7  R.  622. 

An  expert  witness,  who  has  made  a  study 
of  human  hair,  on  being  shown  hair  from  the 
head  of  the  victim  of  a  murder,  and  hidr  found 
with  blood  on  it  on  a  wheelbarrow  belong- 
ing to  the  accused,  may  not  be  permitted 
to  ^ve  his  opinion,  founded  only  on  the 
ordinary  appearance  of  the  hair^  that  the 
two  were  from  the  same  head.  Knoil  v. 
State,  42  R.  701 

Tie  foUowing  have  ftesn  held  not  to  be  m5- 
ieete  of  expert  opinion:  The  proper  time  to 
bum  a  fallow,  fergueon  v.  HMeSL  49  R. 
644. 

The  opinion  «f  a  fire  marshal  as  totiie 
cause  of  a  fire.    Cook  v.  Johnaon,  66  R.  703w 

Whether  it  is  negligent  not  to  put  out  a 
plank  for  passengers  to  embark  on  a  steam- 
tMat,  and  to  try  to  embarit  without  a  plank. 
CUnUm  V.  Boot,  66  R.  671. 

Whether  leaving  a  horse  unhitched  in  a 
mill-yard  is  careful  and  prudent^  Stowe  v. 
Byiip,  66  R.  569. 

189.  Oompeteneyandqualifloatlona 
of  experts,  irenerally.*  ~  Persons  of 
skill  are  permitted  to  give  their  opinions  in 
evidenee  oa  questions  of  art,    science,   or 

*  See  monograptale  note  on  who  are,  aad  oosih 
petenoy  of  experts,  generally,  6.i  D.  '2afr-2M. 
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tnde,  oa  tho  gronnd  tlut  thoy  art  ooiiTor- 
Bant  with  the  Diinn«88  to  which  the/  are 
called  to  testify,  and  ha^e,  therefore,  peou- 
liar  knowledi^  conoeming  it.  8iie$  ▼•  PiMine, 
51  D.  385;  Jon^  r.  Fhidi  75  D.  73. 

A  witneM  ia  not  qvalified  to  teatify  aa  an 
expert  aa  to  the  expeotation  of  life  at  a  oer> 
tain  age,  where  he  has  had  bnt  aaezperienoe  of 
six  months  as  a  life  insoranoe  agent.  2>(m»- 
tUdson  r.  Mis9.  etc  R.  JL  Ob.,  87  D.  891. 

A  Roman  Catholio  priest^  regnbiily  edv- 
oated  and  oflloiating  aa  snch,  and  reqoired 
by  the  duties  of  his  offioe  to  pass  his  judff- 
ment  upon  the  mental  condition  of  invalids 
and  dying  persons,  to  tiie  end  that  he  may 
administer  the  sacraments  only  to  those 
whose  minds  are  in  a  proper  state  to  reaaon 
•r  a0t  of  their  own  Tolition,  is  an  expert  aa 
to  tht  aanity  of  a  person  whom  he  so  at* 
tondsL    Mdate  of  Toamei^  85  R.  83. 

In  prorin^  a  foreign  written  law,  it  is 
■afar  to  reqmre  production  of  snoh  law  itself 
aa  a  goide^  when,  if  difficulties  arise  in  ex- 
poanding  it,  testimony  may  be  called  in  for 
the  purpose  of  making  the  exposition.  Bnt 
the  witness  called  lor  such  purpose  must  be 
an  expert  A  witness  who  merely  testifies 
that  he  had  been  a  policeman  and  oonstable 
in  another  stote,  and  that,  on  aooonnt  of  a 
difficulty  which  he  had  had  with  his  wife, 
he  had  looked  into  the  laws  of  that  states  is 
not  oompetont  either  to  prove  what  that  law 
is  or  to  expound  it.  PeopU  v.  Lambert,  72 
D.  49. 

183.  —  of  eziMrto  bm  to  haadwrit- 
hig.*  —  Persons  skilled  in  a  knowledge  of 
handwriting  may  give  their  opinions  in  evi- 
dence formed  from  a  comparison  of  hands,  as 
to  whether  the  writing  in  question  is  genu- 
ine or  not,  although  they  never  aaw  the 
party  write  whose  signature  is  in  contro- 
versy. Moody  V.  Rowell,  28  D.  317.  S.  P., 
Hem  V.  SteOe^  22  D.  767;  May  v.  State,  45 
D.  548;  MOes  v.  LoomU,  31  R.  47a 

So  the  opinions  of  such  persons  are  ad- 
missible aa  evidence,  formed  merely  from  an 
inspection  of  the  contested  signature,  aa  to 
whether  it  ii  a  free,  natural,  and  genuine 
hand,  or  a  stiff,  artificial,  and  imitotod  one. 
Moody  V.  Rowell,  28  D.  317. 

The  testimony  of  experts  in  handwriting 
as  to  the  genuineness  of  a  signatore  from  a 
mere  inspection  of  the  writing,  without  pre- 
vious knowledge  of  the  party^  handwrituLg, 
has  been  sometimes  admitted,  but  the  weight 
of  authority  is  against  it.  PeopU  v.  Spooner, 
43  D.  672. 

A  derk  in  chancery  is  not  necessarily  an 
expert  in  handwriting,  whose  opinions  aa  to 
the  genuineness  of  a  signature  are  admissi- 
ble in  evidence,  though  he  testifies  that  he 
has  been  accustomed  to  examine  aignatores 
as  to  tiieir  genuineness.    lb, 

gxpert  testimony  is  admissible  aa  corrob- 

*  Sxpert  testimony  m  to  handwriting,  Me  note, 
il  D.M>-312. 
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orative  of  direot  tastiniony  to  prove  fh%i  tlw 
whole  of  an  instnunent  waa  written  by  th» 
same  hand,  with  the  same  pen  and  ink,  and 
at  the  same  time.  Pulton  v.  ffoodt  75  D.  68^. 

A  photographer  ia  qualified  to  give  an 
opinion  as  an  expert,  ooncemuig  the  genu- 
ineneis  of  a  disputed  signature^  where  he 
has  been  aocuatomed  to  ATiwihi^f  handwriting 
in  connection  with  his  business,  with  a  view 
to  detect  forgeries;  and  this,  tiumgh  his 
opinion  be  based  in  part  on  enlaiged  photo- 
graphic copies,  made  by  ^i— 1f^  ol  the  die- 
pMutod  signature  and  of  admitted  genuine 
s^piatnrea  of  the  same  person,  which  he  tes- 
tifies are  accurato  copies  except  as  to  sizo 
and  color.    Marcy  v.  Bamee,  77  D.  405. 

Experts  may  be  examined  to  prove  f orsed 
or  simulated  writin^^  and  to  give  oonSu* 
aions  d  skill*  but  not  to  midto  oompariMiia 
with  other  aathenticatdd  papers^  and  exprcsa 
opinions  from  the  ooospanaoiiai  Trwrie  v. 
Bfmoi^  82  D.  540. 

An  expNsrt  may  testify  that  entries  in  a 
hotel  register,  seen  and  examined  by  him, 
were  in  the  handwriting  of  the  person  iriio 
wroto  certain  other  aignatores  prodooed  and 
proved  or  admitted  to  be  the  defendant'a, 
althou^  such  entries  were  not  before  the 
jury,  ukving  been  destroyed  by  the  dsCsnd- 
ant  himself,  in  order  to  suppress  the  evi- 
denoe.    8taU  v.  Shbtbom,  88 IX  224. 

The  testimony  of  aa  expert  may  be  re- 
ceived to  move  a  ngnatore  by  oompaiisoo^ 
althoogh  there  has  been  no  evideaoe  from 
any  person  acquainted  with  snoh  signa- 
ture,   lb. 

The  genuineness  of  the  aignatnre  to  a  loal 
instniment  may  be  testified  to  by  an  expert 
who  had  examined  the  aignature^  and  wh* 
testifies  from  his  reodlectum  of  the  aigna- 
tore  aa  oompared  with  genuine  signatures  in 
evidence.    AbboU  v.  Coleman^  31  R.  186. 

An  expert  who  has  no  knowledge  of  a 
handwriting  in  dispute^  eoBoept  from  having 
seen  the  alleged  penman  write  several  timiw, 
and  that  only  for  the  pnrpose  ol  testifying 
ia  incompetent  to  give  an  opinion  tkere£ 
Reese  v.  Reeoe,  35  R.  634. 

On  the  question  of  the  gennineness  of  the 

Xtore  of  a  note  in  snit^  anexpert  witoees^ 
has  never  seen  the  defendant  write,  may 
not  testify  to  his  opinion  f  onnded  on  a  oom- 
pariaon  with  the  def endanfa  aignatnre  on 
the  plea  in  the  suit.  Sprmger  v.  HaU,  53 
R.598. 

A  witoess  cannot  be  allowed  to  give  his 
opinion  aa  an  expert  on  a  question  of  dis- 
puted handwriting,  founded  on  a  oomparisoo 
of  the  disputed  si^piatnre  with  photogn^hie 
oopiss  of  other  writings  not  in  evidence^  and 
the  aoonrao^  of  which  is  not  shown  by  ex- 
trinsio  testimony.  Hynee  v.  JfeZ>ennott,  37 
&.58a 

The  age  of  a  writing  is  netanroper  subject 
of  expert  opinion,  uhmey  v.  Dmiap,  57  K. 
823. 
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184.    of  ph3r>icfauui  mnA 

^eOBS.^ — FhyaoUiia  are  alloirsd  to  giTe 
theb  opinion  m  to  tfat  MUii^  oi  m  testator, 
from  tne  B^mptonKi  and  oirenmstanoee  wliioh 
oama  within  their  own  obeenration,  or  ai  tea- 
tified  to  1^  others.  Poii$  ▼•  Houm,  60  D. 
S29. 

Men  of  meilioal  likiU  who  hava  no  per- 
aonal  knowledge  of  the  facta  may  be  aaked 
their  opinions  whether  oertain  appearanoes 
detailed  by  other  witnesses  are  symptoms  of 
Insanity.  Do§  r.  Rtagam^  88  D.  460;  (km. 
T.  Rogers  41  D.  458. 

Eyidenoe  by  a  medioal  expert  as  to  his 
opinion  of  sanity  or  insanity  of  a  prisoner, 
loonded  npon  his  appearance  wliile  on  trial, 
•honld  be  admitted.     MeAVUtiUT  t.  SiaU, 

i8D.  loa 

A  medioal  witness  may  be  allowed  to  ex- 
mess  an  opinion,  from  an  examination  made 
u  Jnly,  wnether  the  aocnsed  was  insane  in 
the  preceding  March.  Frmmat^  t.  PtopU^ 
47  D.  216. 

A  physician  may  testify  as  aa  expert  to 
the  pregnancy  of  a  deceased,  and  may  give 
his  reasons  for  his  belief,  after  havinff  luda 
a  ptM^t^mortem  examination  of  the  b<xly,  on 
the  trial  of  an  indictment  for  mnrder  caused 
by  an  attempt  to  procure  SB  abortion.  SttoU 
T.  BmUk,  64  D.  678. 

A  {diysician  may  gire  bis  opinion  of  the 
eanse  of  a  deoedenVs  deatii,  after  having 
made  ajwisi  wwCeia  examination  of  the  body, 
on  the  trial  of  an  indictment  for  mudier 
oaased  by  an  attampi  to  prooora  aa  lUbor- 
tion.    /ft. 

A  praeticinff  physician  is  a  competent  wit- 
asas  as  a  me^isal  expert^  even  thongh  he  is 
not  a  ipradnate  of  any  medical  coU^e  or  in- 
stitntion,  and  has  no  license  to  pracSoe  med- 
icine, ^as  OrlscMf  ate.  it  A  Gbu  T.  JOfii- 
lon,  76  D.  98. 

A  phTsifliaa  caoaot  testify  as  aa  expert 
In  ralatma  to  the  effects  npon  the  health  of 
breathing  illnminating  gas,  if  he  has  had  no 
experieace  of  snoh  e&cta,  althoogh  he  may 
haTo  been  in  praotioa  for  several  years. 
T.  LomtU  €fa9  Ligki  Ox,  88  D. 


Tlia  tsrtimony  of  medical  msa  aa  to  the 
permanency  of  a  personal  injnry  is  not  in- 
competent in  an  action  for  duuuras  for  negli- 
gently caosing  such  injnry.  £mi  t.  Ntw 
York  Omdral  R.  R.  Co.,  88  D.  271. 

The  opinions  of  phralcians  as  to  tiie  natore 
of  an  afiection  compuuned  o^  ita  caose,  and 
the  probability  of  its  being  cnred,  are  admis- 
sible, though  based  npon  the  facts  as  proved 
by  other  witnesses,  in  an  action  for  ffainfing 
personal  inhiriea.  Mattimm  v.  Nem  Tori 
Cmtral  R.  R,  Co.,  91  D.  07. 

A  physician  asked  to  give  his  opinion  as 
to  the  oanse  of  a  patient's  condition  at  a  par- 
ticnlar  time  mnst  neoessarily  be  gnidea  to 

«  Xzaert  testimony  as  to  medical  qnestions,  see 
note, «D.  284-288.  ^^ 
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some  extent  in  forming  his  opinion  by  what 
the  sick  person  may  have  tola  Um  in  detail- 
ing his  pains  and  sn^erinn,  and  his  opinion 
fonnded  in  purt  npon  snoh  data  may  im  re- 
ceived in  endenoe;  and  he  may  even  state 
what  his  patient  said  in  deacribing  his  bodily 
condition,  if  it  be  said  nnder  snch  cironm- 
stances  aa  free  it  from  all  snspielon  of  being 
spoken  with  reference  to  fntare  litigation 
and  give  it  the  character  of  Tt»  gestcB.  lU, 
OenL  R.  R.  Cb.  v.  Sutton,  92  D.  81. 

The  testimony  of  physicians  that  it  would 
be  impossible  for  any  one  to  identify  a 
hnman  head  after  preservation  for  a  certain 
time  in  alcohol  is  not  admissible,  for  it  is  a 
oondnsion  from  facts  which  can  be  drawn 
by  the  jnrv  alone.  It  would  be  competent^ 
however,  for  the  witnesses  to  state  the  char- 
acter and  nature  of  the  change  produced  by 
death,  and  to  explain  or  illustrate  to  what 
extent  these  changes  had  operated  npon  the 
head  in  question.  8iaU  v.  VmeaU,  96  D. 
753. 

A  physician  not  an  expert  on  the  subject 
of  insanity  ma^  testify  aa  to  the  mental  con- 
dition of  a  patient  when  he  has  had  adequate 
opportunity  to  form  aa  cpinion,  but  cannot 
qualify  himself  to  testify  by  a  single  examin- 
ation. Inhah,  of  Flagetie  v.  Inhab.  qf  Chmiet* 
vUle,  62  R.  741. 

186.  —  and  othar  sdentifio  men.  * 
-—  A  aurveyor  who  testifles  as  to  his  knowl- 
edge of  muks  made  by  a  former  surveyor, 
does  not  testify  aa  an  expert,  but  merely  as 
a  witneaa  to  facts  within  ms  knowledge,  and 
his  testimony  is  to  be  reoeived  by  the  jury 
only  so  far  as  they  believe  that  he  is  able,  from 
his  personal  knowledge,  to  identifv  sack 
marka.    Barromr.  Co&eigh,  86  IX  606. 

A  surveyor's  opinion  aa  that  of  a  maa  of 
akiU  aad  scisnce  maybe  admitted  in  evi- 
dence for  the  purpoee  of  showing  that  marka 
oa  a  tree,  oUimeaas  a  comer,  were  comer  or 
line  marks,  but  notto  show  that  this  waa  the 
comor  or  line  between  adjoining  toaots  os 
Umd.    Olegg  v.  Fkldg,  76  D.  460. 

A  millwri|^t  and  dvil  engineer  Is 
<lompetent  as  an  expert  to  fldva  an  opin- 
ion aa  to  the  effect  upon  ue  water  in 
the  factory  flume  and  upon  the  machinery 
in  the  factory  by  opening  and  shuttins  gatea 
conducting  water  there&om,  where  ne  has 
been  employed  for  many  years  in  the  con- 
stmctlon  of  miUs  and  factories.  Hammond 
V.  Woodnum,  66  D.  219. 

186.  <Mrmeelia]iics.t— Afnractieal 

brick -maaon,  who  had  been  engaged  in  tiia 

ilaintifl's 


oonstraction  of  a  wall  between  p 
and  the  street,  is  competent  to  give  his  opin- 
ion as  an  expert  upon  the  cKfmmty  of  the  waO 
to  withstand  the  flow  of  rain*water  on  tito 
Inner  side  of  the  wall  upon  the  plaintiff's  land» 
in  an  action  against  a  city  for  the  undermla 

*  Surreyon  and  dvil  eogineen,  as  experts,  see 
note.  66  D.  242. 
t  Mechanics  as  experts,  see  note,  66  D.  Mk 


WITNESSES,  V. 


Itedez  to  Votes  tm 

Ingoftho  wall  by  the  flow  ol  rarCMst  w«ler 
ftgrninst  the  outer  tide  of  the  wall,  OUy 
(SmneU  ▼.  QUmer,  70  D,  682. 

187.  and  pmowa  skilled  in  a 

particular  trade  or  ▼ocation.* — The 
opinioBs  of  anderwriten,  who  had  no  pertao- 
alar  knowledge  ia  regard  to  tiie  erection  of 
steam  eaw-nmla,  are  not  admissible  to  prove 
that  the  inoloenre  of  the  boiler  in  a  partioa- 
lar  maimer  materially  increased  the  risk. 
J^fenon  /jw.  Co.  ▼.  Ootheai,  22  D.  087. 

rersons  of  dull  may  give  their  opinions  in 
evidence  when,  from  the  natare  of  the  ease^ 
facts  diMonneoted  from  snch  opinions  osnnot 
be  given  to  the  jnry  to  enable  them  to  pass 
npoa  the  question  with  the  reqnisite  knowl- 
edge and  Judgment.    lb. 

The  opinions  of  meichants  as  to  the  liabil- 
ity of  banks  taking  notes  for  collection, 
however  general,  cannot  vary  the  legal  lia- 
bility of  such  banks,  but  are  admissible  to 
silow  the  common  underatsading  as  to  the 
meaning  of  snch  contracti,  and  to  prove  a 
usage.    AUm  v.  MvdkamUf  Bank,  M  D. 


The  testimony  that  a  bill  is  a  eoonterf eit^ 
from  merchants  who  have  been  in  the  habit 
of  receiving  and  pairing  away  genuine  bills 
oa  the  lame  bank,  is  competent.  Wottan 
▼.  Oremtp,  M  D.  672. 

A  witnesi  may  give  an  onfaiicB  ae  to  the 
capaciinr  of  a  person  as  a  null wright»  founded 
on  work  done  by  snch  person,  where  the  wit- 
ness ii  a  mill-owner  of  twenty-flve  or  thirty 
years'  experience.  Doiterr.  BrwmL  71  D. 
ISL 

la  an  action  by  a  lailroed  oomDaBy  against 
an  officer  for  storage  of  oarsattaonedby  him, 
and  left  en  bis  premises,  freight  agents  w 
oilier  railroads  are  competent  to  testify  as 
to  tiie  proper  charge  for  such  storage,  though 
not  experts  in  a  technical  sense.  FUchbmrg 
B.  B.  Ob.  V.  Freeman,  74  D.  (KXX 

A  witness  of  a  long  railroad  ezperienee 
cannot  be  allowed  to  give  his  opimon  uriiether 
the  loud  and  sudden  sounding  d  a  steam- 
whirtle  was,  under  all  the  circumstances  of 
the  particttlar  case,  reasonable  and  prudent» 
or  ouierwises  nor  is  it  competent  to  ask  him 
whether  or  not  similar  signals  were  nven  by 
other  railroad  companies.  Hill  ▼.  PorUand 
etc.  B.  B,  Co,,  92  D.  801. 

In  an  action  against  a  town  for  injury  to 
a  horse  by  a  defect  in  a  highway  in  tiie 
winter,  the  defense  was  that  the  horse  was 
improperly  shod.  The  shoes  were  exhibited 
to  the  jnry,  and  a  witness,  a  blacksmith, 
was  allowed  to  give  his  opinion  that  thev 
were  put  on  for  summer  use  and  were  too 
dull  for  winter  use.  Held,  no  error.  BtoaU 
V.  MiddUbury,  88  R.  707. 

188.  Bides  for  the  examination  of 
experte. — A  witness  testifying  as  an  expert 
may  refer  to  his  testimony  on  a  former  trial, 

*  Rallroftd  employees  a^  experts,  see  note,  66 IX 

itt.244. 


MsTeli 

for  the  puipcse  of  reviving  his  reooUectioa 
of  the  fiMits  of  the  case.  Biordon  t.  DomU, 
29D.  442. 

A  mffdift^^  ^^7?^  having  testified  in  gen- 
eral to  his  belier  in  a  prisoner's  insanity,  may 
be  asked,  on  cross-examination,  whetiier  he 
believed  that  the  prisoner  was  able  to  dis- 
tinguish ri|^t  from  wrong,  and  that  it  was 
wrong  to  oomndt  murder,  arson,  rape^  or 
bui^ary.    Clarh  v.  Stale,  40  D.  481. 

Where  in  an  action  for  damagee  for  injury 
sustained  by  plaintifirs  garden  and  nursenr 
from  smoke^  heat,  and  gas  from  def endanrs 
brick-kiln,  two  witnesses,  being  experienced 
gardeners,  had  teetiBed  to  the  injury  that 
snch  smoke,  heat^  and  gas  had  caused,  they 
were  asked,  '*  wliat  was  the  amount  of  dam- 
age "  bv  the  injury  of  which  they  had  before 
testified,  and  it  was  held  a  proper  qaestion. 
Vamdine  t.  Bwrpee,  48  D.  733. 

An  insurance  expert  may  be  asked  whether 
a  risk  was  increased  by  a  |)artition  in  the 
basement  of  tiie  insureid  building,  and  the 
necessity  for  another  cask  of  water  was 
thereby  created,  if  there  were  openings  in 
the  partiti<»  of  sufficient  sise  to  permit  a 
cask  to  be  essily  rolled  throng  where  water- 
casks  were  represented  to  be  in  each  room, 
but  were  in  fact  only  in  each  stoiy.  IkudeU 
T.  J7.  &  jr.  /.  Co.,  68  D.  192. 

An  insurance  eapsrt  auy  be  questioned 
by  plaantiiroonoeniing  his  examinatinn  of  the 
insured  building  for  ue  insurance  oompeay 
and  the  objeets  the  building  then  contamed, 
in  an  aotioa  on  a  poUoy,  for  the  purpcee  of 
proving  tiie  exigence  ol  the  objects  described 
m  the  appUcation»  and  of  showing  hb  relatioa 
to  the  parties,  and  his  means  of  observatioa 
and  recoUeetion.    tb. 

The  opinion  of  experts  oa  questions  of  art 
or  science,  to  be  admissible^  must  always  be 
predicated  upon  and  reUte  to  tiie  fsots  es- 
tablished by  the  proofi  in  the  case.  €9iampT. 
Com.,  74  D.  388. 

An  expert  may  act  onlv  testify  to  opia- 
ions,  but  also  state  ffenenJ  facts,  which  are 
the  result  ol  sdentinc  knoudedge  orprofee- 
sionalskilL  AneriM v. XeweK (Teu^sSU (7o^ 
83  D.  821.  ^    . 

In  an  aotiea  ea  a  policy  of  life  insuranoe^ 
the  physician  of  the  party  insursd  cannot  be 
asked  whether,  if  he  had  known  that  the  vf- 
plicant  for  insurance  halntttally  indulged  m 
mtoxioating  drink,  he  would  have  regarded 
tiiat  practice  as  impairing  his  constitntioai 
nor  can  tiie  examining  physician  of  the  ocm- 
pany  beasked  whether,  if  he  had  known  at 
the  time  he  made  tiie  examination  of  the  ap- 
plicant that  he  was  in  the  habit  ol  using  in- 
toxicating liquors  to  excess,  he  would  have 
regarded  his  life  healthy  and  tiie  risk  good. 
They  may  give  tiieir  opinion  ea  mattem  of 
science  connected  with  their  profeesionv  bat 
thev  cannot  be  permitted  to  state  their  viewa 
of  the  manner  in  which  others  would  prob- 
ably be  influenced,  if  certain  specified  facts 


WITNESSES,  V. 


•iMtd.    BamUr.Ammr.M.L,Im$.(hn^ 

The  form  ol  qnestiom  to  «zperta  it  nol 
ngnlftted  bj  any  ezcliuiTe  formnl*.  Anj 
qoMtioa  »  proper  whioh  will  eliait  their 
opuiooa  M  to  mattara  of  aoMooe  or  skill 
which  aro  m  oonfcroy«nji  Mid  *t  tho  nuno 
time  exolade  their  opinion  m  to  the  effeot  of 
the  evidenoe  in  estftbliahing  oontrorerted 
faete.  Bat  if  it  reqniiw  the  witneii  to  draw 
a  condanon  of  fact,  it  should  be  ezolnded. 
ffmU  ▼.  LaweU  Gat  Uf^  Co.,  85  D.  697. 

A  witnev  who  testifies  to  the  impaired 
oondition  of  bolting-oloths  at  one  pomt  ol 
time  daring  the  leMO  of  a  grist-mill^  on  the 
trial  of  an  action  for  the  breach  of  a  oore- 
nant  to  repair,  cannot  be  asked  as  to  the 
effect  of  the  impaired  oondition  of  the  cloths 
npon  the  Talne  of  the  floor  manofactored  in 
the  mill  daring  the  lease,  as  he  can  speak 
only  of  the  valae  of  the  fioar  manofactared 
at  vie  time  he  examined  the  cloths.  Cook^  t. 
Bngkmd.  92  D.  61& 

Where  the  secretary  of  an  insaranoe  com- 
pany testifies  that  neither  he  nor  the  com- 
pany, so  far  as  he  knows,  had  notioe  of  a 
sabseqaent  insaranoe^  he  cannot  be  asked: 
''As  the  eiecatiTe  officer  of  the  Eoreka 
Insorance  Company,  woald  yon  have  con- 
sented to  an  additional  insaranoe  in  the 
Monongahela  or  other  insaranoe  company, 
andif  ]U)t^  why?*  Areta /nt.  0(o.  t.  i(o6tV 
tm  €fe.,  94  D.  Mw 

In  an  action  of  damam  lor  personal  in- 
juries b^  negligence,  ue  plaintiff  haying 
»t  tiie  defendants  reoaest  sobmitted  to  a 
phyidoi^  examination  oy  snrgeons,  —  hM, 
l.That  testimony  that,  jndgmg  from  the 
o'TMwin^riAw,  inclading  what  she  said  at  the 
time,  and  her  indications  of  sufferings  the 
injury  complained  of  existed,  was  admissible, 
although  tne  witness  swore  he  could  discover 
no  external  evidence  of  it;  2.  One  of  the 
•oigeoBS,  plaintiff's  witness,  haying  testified 
that  from  such  examination  he  could  not 
dieoorer  the  injury  complained  of,  was  asked 
by  plaintiff's  counsel,  under  objection, 
meu&er  it  might  not  haye  existed  without 
his  bcong  able  to  discoyer  it^  and  answered 
that  it  was  possible,  but  not  probable, — 
hM,  no  error.  Qua^f%  t.  Chicago  etc,  iPy 
Co.,  S8  R.  821. 

Where  the  eyidence  is  Tolnminous  or  con- 
tradictory, it  is  error  to  permit  an  expert  to 
giye  his  opinion  as  to  what  *'the  facts  as 
sworn  to  by  the  seyeml  witnesses  indicate." 
BafiN^  y.  State,  46  B.  28. 

189.  When  fitctfl  on  which  opinion  is 
iMMod  must  be  given.  —  Experts  may  ^ye 
opinions,  ami  tiiose  of  ph^cians  are  reoeiyed 
upon  questions  of  prozessional  skill,  but  they 
nuist  sMe  the  facts  upon  which  the 
opinioBS  are  based,  and  they  most  be 
weis^bed  as  other  eyidence,  and  are  not  con- 
dnuye.     Chandler  y.  BarreU,  99  D.  701. 

On  the  question  of  the  sanily  of  a  testatrix 


aft  the  tins  of  making  her  will»  when  physi- 
cians are  asked  whether,  from  the  circum- 
stances of  the  patient  and  the  symptoms 
they  obserre^  they  could  form  an  opinion 
as  to  her  sanity,  and  if  so,  whether  thuT 
concluded  her  mind  was  sound  or  unsound, 
tlu^  ahoold  in  either  case  be  required  to 
state  what  the  droumstanoes  or  symptoms 
were  from  which  their  conclusions  were 
drawn,     ffathom  y.  Kmg,  6  D.  106. 

The  opinions  of  physicians  concerning  the 
insanity  of  defendant  in  slander,  but  stating 
no  facts  on  which  such  opinions  ard  based,  are 
not  admissible  in  eyidence.  Diciktnson  y* 
Barber,  6  D.  58. 

140.  Hypothetical  questions.  *  — 
Witnesses  giving  their  opinion  as  to  the 
oapadty  of  a  testator,  founded  cnfaotsknown 
to  them,  cannot  on  cross-examination  be 
asked  what  their  opinion  would  be  on  a 
different  state  of  facts.  RamhUr  r.  Truofu 
10  D.  444. 

Professional  witnesses  are  not  to  judge  of 
the  truth  of  testimony  npon  which  their 
opinions  on  a  question  of  insanity  are  based. 
ConL  y.  Rogere,  41  D.  458. 

A  proper  question  to  put  to  a  medical  ez« 
pert,  whose  opinion  ii  sought  on  a  question 
of  insanity,  is  to  ask  him,  if  the  symptoms 
and  indications,  testified  to  by  other  wit- 
nesses, are  preyed  to  the  satisfaction  of  the 
Jury,  whether  in  his  opinion  the  party  was 
insane,  and  what  was  the  nature  of  his  in* 
sanity}  what  state  of  mind  the  symptoms 
indicate^  and  what  the  witness  wonld  expect 
the  party's  conduct  to  be  if  the  party  wonld 
be  in  any  supposed  oiroumstances.    lb. 

A  medicsl  expert  may  giye  his  opinioii 
upon  the  facts  of  a  case,  hypothetiMdly  stat- 
ed, but  cannot  be  asked  to  state  his  opinion 
upon  all  the  eyidence  giyen  on  a  trial  and 
heard  by  him.    LwUng  v.  Staie,  52  D.  153. 

On  the  trial  of  an  action  on  a  policy  of  life 
insorance  where  the  assured  haU  committed 
suicide,  a  medical  witness  was  asked, 
''Assuming  that  a  person  had  that  form  of 
insanity  which  yon  denominate  melancholia, 
and  had  committed  suidde^  would  yon 
attribute  that  suicide  to  the  duiesse!  "  IieUl, 
that  the  question  was  im^per^  as  calling 
for  no  information  peculiarly  within  the 
knowledge  of  an  expert,  but  for  an  inference 
whioh  the  juiy  were  capable  of  draiving^  if 
justified  by  the  facts,  witiiout  being' influ- 
enced by  the  opinion  of  the  witness.  Van 
ZatU  V.  Mut  Ben.  Life  Ins.  Co.,  14  R.  215. 

In  patting  a  hypothetical  question  to  an 
expert  the  party  may  assume  as  proyed  all 
that  the  evioence  tends  to  proy e,  al&ough  the 
court  may  not  regard  it  as  proyed.  Qicmii 
T.  Higgins,  53  R.  305. 

An  expwt  may  be  asked  his  opinion,  based 
upon  a  narticular  portion,  though  not  th« 

wnole,  of  the  testimony,  the-  truth  of  whioh 

"■^^^"^""^■^■"■""""■"""■^""■^■""■^"^-^^■^^^^"""""^■^^^^^"■■^ 

*  Hypothetical  questloui,  when  may  be  put  to 
experts,  see  note.  oS  R.  807-^ty9. 
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Vttr  ImOmK  to  HotM  1b  AmmwU 

ii  Mramed.     TardleM  ▼.  OuMerUan,  66  B. 
218. 

141.  Woieht  of  expert  testimony.— 
The  weight  of  opinionB  of  witnesses  as  evi- 
dence, when  neoeesftrfly  reoeived,  depends 
not  so  much  on  the  Bomber  of  the  witnesses 
AS  mpon  their  oapactfy  and  opportnnities  for 
infomiation«  the  nnprejudioea  state  of  their 
mindsy  and  the  nature  of  the  faots.  Cfhtk 
r.  FUher,  19  D.  402. 

The  opinion  of  a  single  witness  that  a 
grantor  was  too  much  intoxicated  to  transact 
bnsinees  when  he  ezecnted  the  deed,  is  not 
snffioient^  of  itself,  to  avoid  the  deed.  Hat' 
hiton  V.  Lamm,  23  D.  378. 

Medical  testimony  shonld  be  given  with 
great  care  and  received  with  the  utmost 
•antion,  and  unless  sustained  bv 
drawn  from  &ots,  is  entitled  to  little 
Clark  V.  Siaie,  40  D.  481. 

Expert  testimony  is  of  no  weight  when 
tiie  witnesses,  whose  opinions  are  taken,  have 
no  learning  in  the  scientific  principles  of 
which  they  apeak.  Carr  v.  ifarihem  Xi6- 
eriiei^  78  D.  342. 

Assumed  facts  upon  which  experts  base 
their  opinion  must  be  established  by  proo( 
er  their  judgment  will  be  worth  nothing 
and  ahoold  not  be  weighed  by  the  jury. 
JSromy  V.  Oftoee,  83  D.  514. 

An  opinion  as  to  the  state  d  a  title  is  not 
eondusive  d  the  party's  rights  in  the  prem- 
Isee.     FFSMer  V.  Aoel^  89  D.  07. 

An  instruction  that  while  the  Jury  should 
eonaider  the  opinions  of  medical  experts  in 
eonneetion  with  all  the  other  evidence,  they 
were  not  bound  to  act  thereon  to  the  entire 
exclusion  of  other  testimony,  but  i^onld  de- 
termine the  question  of  sanit^r  from  all  the 
evidence;  and  that  such  an  opinion,  "based 
npen  a  hypothesis  "  which  is  **  wholly  incor- 
teetly  assumed,  or  inconeot  in  its  material 
fMts  to  such  an  extent  as  to  impair  tiie 
value  of  the  opinion,  is  of  littie  or  no 
wei^tk"— AeU;  oorreot.    OueHg  v.  State,  32 

hk  an  ordinary  case  it  is  error  to  instraet 
the  junr  that  expert  medical  testimony 
■hould  be  received  and  weighed  witii  cau- 
tido.    Aiehimm€k.B.B.Oo.v.  Tlimi,4»B. 

46L  

WOBDB  AKD  FHAA8ES. 

Oonstniction  oU  in  policies  of  insuranos^  see 

Iksubaxoe,  8,  100. 
Conatruction  o^  in  statutes,  ace  Statctb, 

61. 
Construction  of,  in  wills,  ace  Willb,  71,  79- 

82. 
How  defined,  see  DxvurinoN& 
Ordinary  meaning  of,  to  be  adopted,  ace 

STATum,  34b 
What  are  actionable,  see  Suamn,  I. 
What  import  eontract  of  sale,  see  Saub,  1. 

W0BX8  07  KE0E88ITT. 
What  are,  see  Sabbatb  Brkakino,  3. 


WOUHD. 

on  o(  in  indictment  for  nnxder, 
see  HomcoDB,  24. 


Right  to^  when  cast  ashore^  ace  BiFiituif 
BiaHT%  18. 

WBinvo. 

Keoeasity  o(  to  ecnatitttte  a  deed,  ace  Dbds, 
2. 

Neoeasity  of,  to  makea  valid asdguMnt^  see 
Aastajntxtrtf  13. 

Parol  evidence^  when  admissible  tiioaii^  writ- 
ing; exists,  see  Bvipkigi,  44. 

Beducmg  depoaition  to,  ace  DmrostTioire,  8. 

Referring  to,  by  witness,  see  Wnvnasxs, 
112,  iia 

Showing  part  of  contract  not  reduced  to,  see 

"EsWTDMKCE,  95. 

What  deemed  to  be  »  will,  ace  Wnu,  2,  8. 
What  may  be  the  aul^eot  of  loigery,  see 

FOROBRT,  4. 

When  agent's  anthori^  mnst  be  in,  see 

AosHor,  8L 
When  contract  to  be  enloreed  must  be  in, 

see  SFMBono  Psbvobmavob,  17. 
When  impUes  consideration,  ace  Oonftion, 

3a 

When  instructions  to  Jniy  muil  be  in,  aee 
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Of  eiegUf  see  Eznoonov,  14L 
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Variance    between    declaraticn     aad,    ho 
Plradihg,  20. 
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▲OB,  Sl-41. 
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DECISIONS  AND  OBIOINAL  BEPOBTS. 
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BedeU  T.  Long  laland  R.  R.  Go,  44  Kew  York.  867  4*  688 

Bedford  T.  Hickman.  6  Call.  336 11.690 

Bedford  T.  Shilling,  4  Seig.  ft  R..  401 TiII,7U 

Bedford  ▼.  Tertmne,  SO  Kew  York,  463 Ixxxrt,  894 

Bedford  ▼.  XTrquhart  8  Lou]alaa%  834 zxrlii,  137 

Bedford  Com.  Ina  Go.  t.  Parker  3  Pickering,  L...sU^  888 

Beebe  T.  Bull.  13  Wendell,  504 nTll.UO 

Beebe  t.  Dudley,  36  Kew  Hampahire,  849 lis.  341 

Beebe  r.  Johnaon.  19  Wendell,  600 zzzil,  618 

Beebe  T.Robert  13  Wendell,  413 zxtU,  133 

Beebe  ada.  SUte,  13  Kanaaa.  689 19,  98 

Beebe  T.  Stete,  6  Indiana.  601 Uil,  891 

Beeoher  t.  Buckingham,  18  Gonnaotioot  110 xUt,  680 


BaxterT.  LitUe^  6 Metcalt  7 zxzia.  707 

Baxter  t.  Moeea.n  Hataie.  465 59,783 

BaxterT.  KewEng.  11  Ina.  Co..  6 Maaa.  877 It,  135 

Bailer  T.  Roberta.  44  Galif omia,  187 13,160 

BaxterT.  WQley.  9  Vermont  27C xxzl.633 

Baxter  T.  Wlnooakl  T.  Go..  22  Vermont  114 Ui.  ^ 

BayT.Coddingtan.6Johna.Ch.51 Ix,  368 

Bay  T.WOliama.  113  Illinoia.  ^1 54,309 

Bay  County  T.BmdIoy.  89  lOafaigan,  168 33,367 

Bayard  T.lCaledfaa,  3  Johnaon.  560L iU,  460 

Bayard  T.  Rbnnk,  1  Watta  ft  Bog.  99. xxxtU.  441 

Bayler  t.  Commonwealth.  40 Penn.  State,  37....lxxx.  551 
Baylor  t.  Delaware  Lu  ft  W.  R.  Co..  11  Vraom,  38.99, 306 
Bayley  t.  Onondaga  Ina.  Co..  6  HOI  (K.  Y.)  476..  ..xU.  769 

Bayleyr.  Tftbar.SMaaiaohnaeeti^  386 It.  57 

BayoardT.  Koiriak6aill.4eS. xItI.647 

BaySlagerT.Stata,  77  Alabama.  63 54,  46 

Bay  State  10o.T.Goodall,  S9KewH8BipL2S8..1xxT,  319 

Beach  T.  Beach,  1  HOI  (K.  Y.)360 xxxrli],  684 

Beach  t.  Beach,  14Vermont  36 • szxlx,  904 

BeaflhT.Botaford,lDooglaa8,199 xl.  45 

BeaehT.Oatlln.4Day,S84 It,  831 

Beaeh  ▼.  Oooka,  38  Kew  York,  608 Ixxxvi  360 

BeaehT. Giafai,  3K.  Y..  3  Gomat  86 xUx.  868 

Beaeh  T.  Banoock,  97  KewHampahlra^  288. lix.  273 

Beaeh T.  Miner, 81  HUnolil  306 9,390 

BeaehT.  Padkard,  10 Vermont  96 xxxffl,  186 

BeaehT.  Sefaoit  38 Penn.  States  186 Ixx,  123 

Baadlea  t.  Bleaa,  87  HHnoJa.  830 IxttI,  231 

BealrdT.  Foreman,  Breeae^  886 xli,197 

BealT.  Beaton  Spring  Car  Co..  136  ICaat  157 98,216 

Seal  T.  Brooh^Bz'n.,  7  J.  J.  ICardiaU.  838 xxUi,  401 

Beal  T.  Park  9tre  Ina.  Co.,  16  Wlaoonain,  941.  IxxxU,  719 

Beat  ada.  State,  68  Indiana.  846 34,863 

Beal  ada.  State.  87  Ohio  State,  106 41,490 

BealoT.  Delancy.  6  Hartln  K.  S.  640 xrii.  199 

BealaT.  Ptaiah.  20  Kew  York.  407 Ixxt,  414 

BaaO  T.  Blake,  13  Geoigla.  917 ItHI.  61S 

BeaO  T.  Gonningham,  8  B.  MoDroek860 xxxlx,460 

Bean  T.DaTonport.  48  Georgia.  166 15,656 

BeallT.Harwood,3HaiTlaftJ.167 111.633 

Bean  T.HOllary.llfaryland.  186 1It,649 

BeaUT.  Leterott  83  Oeorgla,  105 bcdx,  298 

BeaOT.  Schley.  8  QUI.  181 xll.  415 

Bean  T.  Taylor.  8  Omttan,  638 xIIt,  398 

BealiT.  Allan,  18  Johnaon.  868 Ix,  221 

BealaT.  Qmtuaey,  8  Johnaon,  446 t,  348 

BealaT.  Otanataad. 84  Vermont  U4 ItHI.  150 

Baala  t.  Prarldanee  Rubber  Go..  11 R.  1  881 93, 478 

Beala  T.  See,  10  Penn.  States  66 xlix.  573 

Beaman  t.  BoaaaQ,  20  Vermont  806 xlix,  775 

BeanT.  Afewatar,  4GonneetIotttS x.  91 

Bean  T.  Bright  1  Iowa,  488 .1x111,464 

Bean  t.  Bnibank,  16  Matne^  468 xxxili.  681 

BeanT.HeRlek.l81faIne^  262 xxtUI.  176 

Bean  t.  Pioneer  Mining  Co..  66  California,  4S1.  ...58, 106 
Bean  t.  Stortevant  8 Kew  Hampahire^  146....xxtU1.  889 

Bean  t.  Hioaipeon,  19  Kew  Hampahire,  990 xlix.  154 

Bean  T.  Tonnele.  94  Kew  York.  881 48,153 

Beaudet  ada.  Stale,  63  Gonnectiout  686 55,166 

Bear  T.  Bttnr.  16  Penn.  States  175 It,  490 

BaarpaT.  Baiatow.  9  Maaaarhuwitta,  45 tI.  25 

Beard  T.  Beard,  35  Weat  Virginia.  486 59,319 

BeardT.  GampbeO.  2A.  K.  BIarBball.125 xll.  362 

Beard  T.Damila,  6  Indiana,  200 IxiJl.  380 

Beard  t.  Knox.  6  Galifomia.  252 bdll,  135 

Beard  t.  Mv^hy,  37  Vermont  99 Ixxxrl.  693 

Beardalea  T.  Franoh.  7  Gonneetlont  125 xtUI.   86 

BeardaleaT.Rkliardaon,llWendal],36 xxT.Sd6 

T.  Brldgvort  88  GonneettoBt  489 55,  153 


Beecher  t.  Buah.  45  Michigan.  188 48,465 

Beecher  t.  Coniadt  13  Kew  York  (8  Kan.),  10aL..lxiT,  538 
BeecherT.  Parmele,  9 Vermont 813 xzxl,633 


Beecher  T.Pe(9le.  88  Michigan.  389 81,316 

BaeokerT.  Beecker,  7  Johnaon,  90 t, 

Beeckman  t.  Montgomery,  14  K.  J.  E<|>  106.... 
Beekman  T.  Bonaor,  33  Kew  York,  398 


BeekmauT.  Froet,  18  Johnatm,  644 • Ix; 

Beekman  T.  Lanaing,  3  Wendell,  446 xx,707 

Beekman  r.  Saratoga, R.  R.  GOl,  8 PaigaCh. 48.. xxll,  679 

Beekman  ada.  State,  SDutcher,  124 lzxl],S53 

Beegle  t.  Wentz,  55  Pennayltania  State,  889. . .  .xeiU,  763 

BeelerT.  Bullitt  3  A.  K.  Marahall.  280 xlli,  161 

Beeler  T.  Oardwell.  29  MlaM>ur1.  72 UxxtU,  660 

Beeler T. Dunn.  SHead.  87 Ixxt.  761 


B.c — Ben 
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Bomaa  Iflttin  [xUz]  tcte  to 


T.  Book,  3  VennoBieS nl,  571 

BeeottDT.  Oook.48Tearmont,  901 Sly  123 

Been  ▼.  Beer^  4  Oon]ieetiaot»  635 • z.  188 

BeaBT.B(MrdafHMlth«S5lA.AiLlU> 48,356 

Been  T.  Strang;  Kirb7. 13 1,  10 

Beery  T.Itkk.  93  Gnu.  484 19»639 

Beggarly  ▼.  OnfU  81  Oeoifbk  809 Jxzrl,  687 

BeggBT.  Tliompeoii,90bl(\35 zr.  539 

Begleyr.  Moigaii.lSLoiiideoA»lCS mr.  188 

BeluJyT.Hetoli.WeIker,S83 sU.  670 

BdureBiT.  ICoKeozle.  98  Iow»«  8SS. zoU,  488 

Bdmev.  Dovd.  8  NewToirk  (1  Beltai).  96 It.  891 

BebtegelT.  Vew  YaA  O.  B.  B..  84  V.  T..  699 an.  741 

Beiti  ▼.  VUlar,  1  HeOord,  641 z.698 

BddMTT.  Wevfw,  46TeiM,  9BS My  967 

Bel(lMT.Oiiter,4D^r.66 It.  186 

BddaoT.lEni«er.6MIiuieiolik3U Jxue.407 

BeMenv.  Oeyinwu,  8  OonneeUeiit,  804 zzl,661 

BeUenadi.  Stale.  SS^HiOOiMlB.  191 14,748 

1MdiiigT.nuikkBd.8Left.67 41,630 

BddlngT.  States  36  ArkaneM.  815 4,  96 

Beidli«T.8taH85ArkaiiaM.816.: ialz.914 

Belford  T.  GrMMb  16  Kev  Jenar  Eg.  966 IbesIt.  186 

BelgWT.  Dfamuira,  eiKewTork.  166 M,  675 

BeltaiepT.  Belkiuft  9  Jofam.  CSl  463. tU,  648 

Belknap  T.BeDder.T8  New  Toik,  446 81,476 

Belknap  T.  (BeaaoB.  11  OoBBeetleBt,  160 sztQ,791 

BdkaepT.RelBiakof  Horth  AB..100  Ma«- 

aflhaefcla,  376 iot11,106 

Belknap  T.  Beinhactk  9  Wendell.  875 ...ss.621 

Belknap  t.  Sealey.  14 N.  T.  (4  Kenan)  143....  JzrlJ.  ISO 

Ben  T.  Beaman,  8  Moipbey.  873 Is,  604 

BeU T.Bell. 37 Alabama, 536 .IttIt.  73 

BenT.Bloiml,4Hiawki.384 st,526 

BellT.  Booney,  7  LooUaD*  An.  170 ItI,  601 

Bell  ▼.  ^yereoD,  1116w%938 Izzrfl,  143 

BellT.  GlippklOJohnaon,963 • tI.  330 

BeZlT.  OoieI.9HmOh.106 zzril.  448 

BellT.  Baton.  96  Indiana.  468 z(dl.829 

BenT.FannenrBank.UBadi.84 81,906 

Bell  T.anham.lKott*MoOotd.  978 lx.687 

BeUT.  Joeielyn.3Qzay.  309 .UU.  741 

BeUT.  I1.8N.B.B..  lBiuh.404 Jzxziz.  633 

B«U  T.  Layman.  1 T.  B.  Monroe^  39 .....zt,  83 

Bell  T.  Looker  8  Paiges  75 zzzIt.  871 

BdlT.  Moaiintoolc9Watti^  119 zzz1t.507 

BenT.lCeOonneil.870blo8t396 41,628 

BeUT.lioQinnie.400bk>8t  904 48,673 

Bell  T.  Monahan.  I>adley'a  Lav,  38 zzz!.  548 

BeUT.Kea]y,lB«l]ey'aLair,S19 zlz.686 

BeUT.  OUoAPenn.  B. B.  Oo..  95Penn.  St  161.1z1t.  687 

BeUT.Paekaid,  60  Maine.  106 81,961 

BeUT.  Paikar. SI3ana,61 zztHI.  55 

Bell  T.  Peabody,  63  yew  Hampahft%  933. 88,506 

Ben  T.  Pflikini^  1  Peek.  961 ziT.745 

BdlT.  Qi»rleB,6Teiger,  463. .......zzt], 

Ben  T.  BeeC  4  BInney,  197 t. 

Ben  T.Beynolda.  48  Alabama.  611 88^  89 

Ben T. Bowland,  Hacdin, 801 Uim 

BdlT.  SeannnoB.  15  Heir  Haopdifrak  881 zU,  706 

BeU  T.  State.  40ffl.  301 Ht,  130 

BeUT.  State. 48 Alabeana,  684 17,  40 

BeUT.  State.9Tez.0t.App  916 88,4^ 

BeU  T.  Stated  IVTez.  Ok  App.68 81,  398 

BeU  ade.  Stated  7  Baxter.  9 88,649 

BeU  ade.  State.  97  llazyland,675 zoU.  658 

BeUT.TidUiMlONewHampihiNkUO z1t,367 

BeU  T.  Wetkine.  83  Alabama,  619 88,  756 

BeUT.  WeetoraF.  Ine.  Oo.,  SBoUneontLa^k  49S.zzzlz.  549 
BeUOoon^T.  Alazander,  99  Tezaa,  380 »"««  968 


[48]  to 

BeU'tOapB.  B.  Oa  t.  Ghrlely.  TVPtam.  8k.  64.. .81,  38 

Bellamy  T.  Woodaoo,  4  Geoi«lak  175 zhiU.  931 

BeUa8T.Hay^5Seig.8B.437 , iz.386 

BeUefontaine  8  L  B.  B.  t.  Snyder.  18  Ohio  St 

899 z0Tiii.l75 

BeUefontaine  B>Oo.  t.  Hontar,  S3  Indiana.  835..  8,  301 
BeUamireT.  Bank  of  17.  S..  4  Wharton,  105.... zzziU.  48 

BeUerT.Sohnlta.44MIdhlgan.699 38,990 

Bdletflle  8  L  B.  B.  Oo.  T.  OiegoEy,  15  minalik  90.  jTfn.  888 

BeUlngerT.  Glenn.  80  AUbama.190 88^  98 

BeUoweT.  BnmeTI.  90Kew  Hampahlie^  497.. .......11. 938 

BeUoweT.  Sowlee.  38  Vennoni.  381 48,631 

BeUowi  T.  Sowlee.  57  Vennont.  164 88,118 

Belmont  t.  Ooman,  99  K.  T.  438 

Belo  T.  Ooamlaelonen  ^  Foiayfli  0&.  89  Vorth 

Oarolina.415 

Bdolt  ada.  State.  91  Wbooneln.  960 zd.474 

BeloteT.  Hendomn,  60oId.  471 .zbtIII.  431 

Bek>teT.  Stated  86  lOaelaBlppl.  96 Izzll.  168 

BeltT.MiBheB.30aUfarala,189 Jt1,3S8 

Belt  T.  WDian'a  Adm'r.  6  J.  J.  ManhaU,  486 . ...zzU,  88 

Belton  t.  ATeqr.  9  Boot,  979 J,  78 

Belton  T.Baxter.  64  New  York,  948 13,878 

Belton  ada  State,  94  Sooth  OaxQlina,  188 88,948 

BeltshooT«T.  Blackitodk,  3  Watte,  90 zzrll,  330 

Bemle  t.  OonneGtloQt  B.  R.  Cow.  49yenBflBl^  378.  1,  399 

Bemle  T.  Leonard.  118  Maenchnaetti,  809 18i,476 

Ben  T.  States  99  Alabama,  0 lTffl.934 

BenawayT.  Bond.  9  Plnnfly,4ttt3OhaBd.U0..JiT,147 

Benbow  T.  K.  O.  ^  B.,  1  FhiU.  Ii.491 zewin,  78 

Bend T.  Soaqpiehaana  eta  Oo..  6  Hiaiili8  J.  198..zIt,  9S1 

Bender  t.  Aekew,  3  DefweuiTa  Law,  149 .zill,  714 

BendaUT.BendaU.  34  Alabama,  986u Jz,4fi8 

Bender  T.Orawford,  86  Texaa.  745 7, 

Benderaagle  t.  Oo6kM»  19  Wendell.  907 xszflL 

Benedtot  t.  Badirider,  94  Mffthlgan.  486 ..•••  8,138 

Benedict  T.  Bray.  9  Oalifonia,  951 lTt,338 

Benedict  T.  Oowden.  49  New  York,  886. 18^389 

Benedict T.  Flanlgan.  18 Sooth Oaralin^ 666... ...449 888 

Benedict  t.  Oeylord,  11  Oonnectloot,  883. oodz.  988 

Benediot  t.  I^nch,  1  Johna.  Oh.  810 .tH,  484 

Benedict  t.  Montaomeqr.  7Watta8nn|iMiMW  ilil  938 

Benediot  t.  Benlko.  78  Alabama,  m .81*  491 

Benedict  ada.  Stated  11  yerrnDBl,  986. 
Benfbrd  t.  Sanner,  40  Penn.  State,  8.. 

BengOT.  Hlatt.89Eentnaky,  666 

Benham  t.  Blihop^  9  OonneiAloai^  899 

BenhamT.  BowB.90a]ifonila,887 Jii8tt 

Benham  ada.  Slater  93  Iowa,  184...... .nil.  418 

Benjamin  t.  Benjamin.  15  Oonnectlnot,  3l7....n3li^  384 
iwijMi^fa  w  if#<fu,>n«,ii  enfiMMt,  na .zlfi474 

BennT.  Batcher.  81  Tbglnia,  98 68,  618 

BennaraT.  Howard.  Taylor,  H.  0L«  149 • J,  888 

Benneaon  t.  Aiken.  109  mnol^  994 48, 688 

BennetT.  Bblt,9Teigar,8......  .. 

BennetT.  Paln^  7  Watti,  384 

Bennett  T.Bakac^lHnmphrcy^  899 

Tl^mifftAw.  H— m,  Iflflnhlgmii,  314 .     •.••••.88,448 

Bennett  T.  BeUTa  Admlnlitrator,  33  Mol.  jM  ...JilT,  988 
Bennett  ▼.  Bfiam  8  Oo.,  88  MMfllppI,  17 
Bennett  T.  Child,  19  Wlaeonaln.  863..  •«... 

Bennett  adaOoannaBweatth.U8  Mate.  80 11,381 

Bennett  T.Oook.  48  VewToik,  887 JB^Vt 

Bennett  T.  Bventi  8  Bbode  Uaad.  188 JnQ.  4B8 

Bennett  T.Hfleld,  13  BlwdelBlatti.  138 48*  If 

Bennett  T.Oarloolb  79  ITewToKk,  803 .88»6lf 

Bennett  T.  Gffletti^  8  Mlnneanta,  413 .lolf,  774 

Bennett  T.Ooldthwalt,  109  MaaL  494 U,749 

Bennett  T.  Hood.  1  Allen,  47. .....  • 

Bennett  T.LwAwuod.  90  W—deH 


!••••«••• 
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RoBui  leitoB  [zUx]  refer  ko  Tolomee  d  Aaerloui  Derfriwn,  and  AnMe  flgorae  [49]  to 


Bennett  T.  LoreD.  12  Rhode  lalMid.  186 Si^CB 

Bennett  t.  Meehan,  83  Tnrttenm  6fi< 43»  78 

Bennett  ▼.  BCoCkwi^,  3  Howwd,  193 .xxziT,  77 

Bennett  T.  (XVkUon,  2  ICnoori.  tt) sxlJ,440 

Bemi^  T.  irew  Jener  B.  B.  *T.  Co..  38  N.  J.  228.18,  435 
T.  Nev  York  O.  eta,  B.  Go.  69  Nev 

Tork.fl»l 35,2iO 

▼.  Noiih  Brfttah  eto.  Ina.  O0..8I  New 

York.  273 ST,  »1 

Bennett  edt.  People.  29  Mlohlgan.  481 18,107 

Bennett  win.  People.  37  New  York.  117 zoIII.  551 

BenaettT.  BmmII.  39  Mlaaoorl.  152 xe.  457 

Bennett  ▼.  flOMtrod,  3  IredeQ's  Law.  303 • xl.410 

BeuMttada.  State,  Harper's  Law.  003 xriU,  663 

BeuMttv.  8tate.87Wlioonaln,69 46«  26 

Bennett  ▼.  ToUr.  15  Qratk  608 IxxriU.  638 

Bennett  rftnrtiodr,  88  OaUflomia.  809 M,U7 

BeBMMv.Wekh.  25  Indiana,  140 JszzTli.354 

llMiiilimiiii  I  Ooi  ▼.  Bntberford.  S  Hair.  105..nzr,  838 

Bannock T.  Whipple^  12 Maine.  346...., anrfU,  186 

BemuT.  FagniB,  ISMtaMiarl,  191 Ux,  298 

Bonnj  ▼.  Bhodeib  UmaKMixL  147 Uz,  293 

BeoadlT.  Olianeallnr,  8  Wharton,  871 .•zndT,  861 

Bendfl7  T.lCoinital&  L.  W.  Go.,  13  GaL  306....  JzziU,  675 

BaBiOD.Izparta,188ovthOuQllna»38 M,B64 

Benaon,Iiife.98NewYork,499.... ......48,646 

Benaon ▼.  Adama,  89 Tndtana.  883 •..•.85«290 

BemonT.  Atwood.  ISHacyland.  20 Lad,  611 

BaiMOT.  Xooraeb  7  Gothlnf,  125 Ilr,  716 

Bai«mT.  Smith.  42  Maine.  414 Ixri.  285 

B«DaoB  T.  ThonpaoD,  27  M^ine^  470 • zhl,617 

Benaon ada.  Peo^  SGallfonda^  221 Jxr,  606 

BwMtfaMT.  States  2  Lea.  109. 31,603 

Bent  T.  Gobb^  9  Graj,  397 Ixiz,  295 

Bwitham  ▼.  Smith,  Ghereir  Bq.  83  ....•• szzIt,  599 

Bentteyr.  Boata^  16  B.  Monroe,  643 Izili.  661 

BeotleyT.  Defteeat,  2 Ohlo^  221 sr,  646 

BentlflV  ▼.  I>Qnatt.  U  Wlaoonahi.  221 87,  837 

BentlerT.  Hanii,  10  Bhode  Xdaad.  431 14,  696 

Bentlef  ▼.  Laah.  112 PttiwjlTania  Slater  480.. ..M,  830 

BanMiy  T.  Long;  1  Strobhart'a  Bq.  43 ilTii,  523 

Bantkyr.  Bamold^  1  MeMoIlaa'a  Law.  16....mTl,  251 

BeotkjT.Wdli^Sl  rUnoia,69 14,  63 

Bentlay  T.  Whiter  8  B.  Monroes  263 xszritl,  186 

Bentleyv.  Whfttemore,  19  New  JeiaerBq.  469L..zoTil.  871 

Beutly  ▼.Tany. 60  Georgia,  686L. t7,399 

BenteiiT.Bflnlon.8SNewHampdili%289 M,612 

Benton  T.Ptal^  2  Wendell,  388 ....•xz,823 

Benton  ▼.  I^oateea  of  Glt7  Hbapltal.  140  MaaL  18.64,  438 

Bent'aB^T.  CbRaTea,3MoGord,2aO xv,  638 

Bents  T.  Anutrong,  8 Watta*  Setg.  40 slU.  268 

Bens  T.  Hlnee,  ZKanaaM,  890. • Izzdz.  894 
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Cole  T.  Union  Moftaal  Inoi  Co.,  19  Oiay.  60l....lzxiT,  609 
ColeTa  Widow  T.  HIa  Bs^  7  Martin.  N.  B.,  4L..XTUi,  941 

ColefarookT.  8tewartatowB,30KewBaiapi9 lziT,975 

OolegroTe  t.  New  Toifc  A  N.  H.  R.  B.  Ca,  99 

New  York  488 fasT.418 

Coleman  t.  B%  of  Hambaxg,  9  Strobh.  Bq.  966.  ..sUs,  671 

C61emaaT.Biinr.98NewToik,17 45,160 

OolenaDT.  Carpenter.  9  Fann.Stat0bl78L sUz,562 

Cdlenian  T.  Ooleman,  3  Dauw  308 .xxtUI,  86 

Coleman  t.  Ooleman,  19  Ftan.  Stete^  108 ItU,  641 

Colemac  T.  Coeke^  8  Bandolph,  618 STliI,757 

Ooleman  T.Chadwlek,  80  Penn  St  8L 91,  98 

OolananT.  Ooamonwealth,  ISOratl  868L ,18,  7U 

OolaBMn  T.  Darling.  86  Wiiooniln,  168 57,983 

OdemanT.Foboa,99Penn.Bta«a,U8. Ix.  75 

Odeman  t.  Stadar.  4  Bicteidaon's  Law.  146 UU.  797 

Cdlaman  t.  HandarKm,  LltteU*a  SaL  Oa.  171 stl,  996 

Coleman  T.Hoime%  44  Alaoama.  194 4,191 

Ontoman  t.  Hatehanaon.  3  Bibb,  909l tI,649 

OolananT.  MaAsutty.  16MiMoal.  173 ItU.  939 

Coleman  ada  Paople^  4CaUforaia.  46 4z.  581 

Coleman  T.  Bowe^  5  Howard  OOmlk  489. JEnrll,  184 

Oolanan  t.  Shalton,  9  MeCord'a  Ch.  186 zrt  439 

Onlaman  t.  Sonthwieic  9  Johnaon,  46 tI,  958 

OolananT.  IMbot.  9  Blbh^  198 It.  687 

Ooleman  adai  Tenitoty  of  Orapn,  1  Ok  181...JnT,  664 

Ooleman  T.  Walbir,8Mek  pCy.)  65 JxzvU,  168 
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OotooMHi  T.  WUmington,  O.  A  A  B.  B.  Ooi.  85 
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OotelokT.  Hooper.  3  ladiank  816. JtI,  608 

ColeeT.  Cola^l5Johiwoo.U8 Tili.931 

ColeaT.  Col  of  Madiaon,  Braaaob  154. si^  181 

Oolea  T.  Kelaay,  9  Tenai  541 sItU.  661 

OoleaT.  Peek.  88  Indiana,  838 .49,161 

Ooto'a  Widow  T.  Hia  XxH  7  Martfai,  N.  S.,  41..XTIU.  941 

Oolffrte ada.  State, 31  Kanaaa.5U 47,507 

OolgroTe  T.  Tattman,  67  New  York.  96 93,  90 

CoUala  T.  MeLaod.  8  IredeU'a  Law.  991 lUz.  376 
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OolumbK  Mayor  of  T.  BaMkj,  1  Hmaph  233. . .  .sisIt,  64ft 
Columbus  O.  ft  L  a  R.  B.  Oo.  t.  Troeteh.  68 

nUnoia.5«S IS^m 

Ooimabm  City  Bank  ▼.  PhlDIpa,  22  Mlaoiui,  86..1ziT,  254 
Oolnmbaa  0.  L.  ft  0.  Oo.  ada.  State.  34  O.  St  672.39,  390 
Ootumbos B.  P.  Ool  V.  Oanasr.  88  Michigan.  885.. 55»  697 
Oolambas  ft  L  B'y  t.  Arnold.  SI  Indiana.  174. .  ..zolz.  615 

OolTln  ▼.  OolTfn.  2  Paige'a  Ch.  385. zzil.  644 

OolTln  ada.  State,  11  HompbrsTB.  699 llr.  58 

OolTin  T.  WnUami,  3  Harris  ft  J.  36 ▼,417 

CoIwoUt.  Woodii  S  Watti,  183. nril.  315 

OoljerT.  Blgglna.  IDoral.  6. Izszt.  601 

OoniaDT.  ThompooQ.  47  Mlflhtgan.  22 41,706 

Oomtaa  ▼.  Hannibal  8.  ft  Ins.  Oa.  4SMa  148....xot11.  383 

OombaT.  Jaokaon,  2  Wendell.  153 adz.  568 

Ooanbar.  LitUe.3areei«'eOh.3ia xL  307 

Oomba  ▼.  Wlnobeater.  39  New  Hampabire^  13. .  .Izzr.  203 

Oombar.  Yoong'a  Widow,  4  Yerger.  218 zzrl,  S2S 

ComenrsT.  Oarky*  3  Watti.  280 zzrll,  356 

OonMCya  ▼•  Cox.  1  Stewart,  262 rrlU,   45 

Comerv.  Onnnlnghani.  77New  York.  391 33,626 

Comfort  ▼.  MaUiflr, 2  Wattaft  Berg.  450 zzzril.  523 

Comly  T.  HOlegao,  91  Pennsylraola  State,  132. .  .39,  774 

Oommeroe.  Bank  of.  t.  Barrett,  33  Oa.  128 xor,  384 

Oommerce  Bank  T.  Hoeber.  83  Mlauorl.  37 57,359 

Ooml  BankT.  Oor.  ot  Taaoo  Oa,  6  How.  530..szzTiII.  447 

OonlBankT.  Cnnnln^imm,  34  PIdk.  270 xzzr,  322 

Ooml  Bank  ▼.  French.  21  Pickering.  486 zzzU.  280 

Ooml  Bank  V.  Blartln,  1  Iiontiriana  An  341 xIt,  87 

Ooml  Bark  ▼.  Perry.  10  Bobinion  (La),  61 slfll.  168 

Ooml  Bank  ada.  State,  6  Smadea  ft  Bl zlv.280 

Ooml  Bank  ada.  State,  13  Smedea  ft  H  869 UII.  106 

Ooml  Kk T.  Weetera B.  B'k.  11  Oblo,  444.....zxxtU1.  739 
Ooml  Bank  of  Albany  ▼.  Strong.  28  Tt  316....1xni,  714 
Ooml  Bank  of  Bailato  t.  Kortrlgbt,  23  Wen- 

deU,348 xxxlT,317 

Ooml  Blcof  K.  O.  ▼.  Newport  BL  Ob..  1  a  Hon- 

roebU xxzT.  171 

OoBuaerdal  Bx.  Bk.  ▼.  McLeod.  65  Iowa,  665.. ..54,'  36 
OomlandB.B.BankT.Hamer.  7  Howard,  448... xl,  80 
Oommardal  F.  Ins.  Oa  t.  Capital  C.  Ins.  Co..  81 

Alabama,  330 M,  162 

Commarolal  Ins.  Oa  t.  Hallook,  3  Dutcher.  645.1xzil,  379 
Oommerdal  Ins.  Co.  t.  Meblman.  48  I1L  813... .xct.  543 
Commercial  Ina.  Ca  ▼.  Boblnson,  64  nilnoU.  365.16,  857 

Oommerdal  Ina.  Ca  T.  Spankneble,  83  BL  53 4,888 

Conmiorcial  Ina.  Co.  t.  Treasory  Bank.  61  UL  488.14,  73 
Oommerdal Kat  BankT.  omette,  90  Ind.  268.. ..4«,  222 
Oommerdal  ft  F.  Nat.  Bank  ▼.  Fbat  Kal.  Bank, 

30  Marylaml.  11 xcrl.864 

4''*"f  *f*im  P'  1    "  "■  'w^*^*^  ^*  ConmiiadoiMn. 

OommiaBioners  T.  Elston.  33  Indiana,  27 2,327 

Oomm'rs  T.  Oanaett,  2  Bailey.  330 xxill,  139 

Oommiaatonera  t.  Holyoke  Water  Power  Ca.  104 

Maaaoboaetta.  446 «,247 

Oomm^T.Lecky.6Sert.ftB.lC6. ix.  418 

Oomm'rsT.  Msrtin, 4  Midiigan,  567 Ixix,  333 

Commissioners  t.  Beynolds.  44  Indiana.  809 15,  348 

Oomm'rsT.  Boaa.  3  Blnney.  520 v,  383 

Comm'ra  T.  State,  2  Car.  L.  Repoa.  617 li  567 

CommlasIonerB  ads.  State,  9  Vroom.  190 20, 380 

Comm'ra  ada.  State.  3  ZabrisUe.  610 ItU,  409 

Oomm'rs  T.  Taylor,  2  Bay.  282 1,647 

Comm'ra  t.  Walksr.  6  Howard  (Miss.),  143. . .  .xxxrlU.  433 

Oomm'rs  V.  Wood.  10  Penn.  State,  93 xUx,  683 

Conun'rs  of  Ashland  Co.  ▼.  Directors  Blchland 

Co.  Infirmary.  7  Ohio  State.  65 Ixx.   49 

Oonanlasionen  of County.    See  name  of  Coon^. 

Oommiaatooers  of  Fonded  Debt  of  City  of  San 

Joaa  T.  Towiger.  29  Califoniia,  147 Ixxxrll.  164 


Conmiaaioneca  of  Homoohitto  BlTor  v.  Withera, 

29  MiaalBsippi,  21 IxIt,  128 

Oommiaaloneaa  of  Hlghwaya  ada.  People,  84  New 

York.  276 13,581 

OommisaloDan  of  Inland  Fiaheiiea  ▼.  Holyoka 

W. P. Co.,  104  IffaaaanhnairfN, 446 •,fff 

of  JoilBnon  ▼.  liiielMggBr.  8 

S5»48i 

oCLaavanworth  t.  Mllkr,  T  Km* 

aaa.479 19,431 

Comm*norLoflaaOaT.  Hmt,  8Ohfc>Bk486.Jxffl,a0S 
CommlsBloiMta  of  Ottewa  ▼.  Nelaon.  19  Kaaa.  8197, 101 

Comml9BofBoadaada.State,lMI]],fi5 ......xll,  SOI 

Commiasionersot  Saline?.  Andenan,20Kaa8b  298L97, 171 

Oommooa  ▼.  Walters.  1  Porter.  377 xxvfl,  638 

Common  Connoa  ada.  People.  28 BOchlgaa,  238l..  15,  203 
Common  Conndl  ada.  People^  77  New  York,  608.  .33,  688 
Common  Coondl  ada.  People,  78  New  York,  83... 34,  800 

Common  Plena  ada.  State.  36  New  Jensy,  72 13,  423 

Commonwealth  ▼.  Adama,  1141iaawSS3 19,383 

Oommonw.  t.  Albro.  IQraj.  1 1x1,381 

Commonwealth  ▼.  Allen.  128  MaaBadnaakta,  46.  ..35,  386 

Commoow.  T.  Andrew^  2  Msssaohnaetti^  14 UI,17 

Commonw.  ada.  Armlstead.ll  Letfi,  687 zxzvlL6SI 

Oommonw.  ▼.  Anlaoii,  16  Seig.  ft  B.127 xt],6SI 

Comraonwaalth  T.  ATsty.  14  Boah,  6V 99.49 

CommonweaUh  ▼.  Bacon.  13  Bosh.  210 99,189 

Commonw.  t.  Bafley,  1  Masaadiuastt^  tl H,    3 

Commonwealth  T.  Bakanan,  m  liaaw  877. .41,2tt 

Commonw.  ▼.  Baldwin,  11  Gray,  197. Ixxi.  708 

Commonw.  ▼.  Baldwin.  1  Waftta,  84 

Commonw.  ads.  Barge,  3  Peoroaeft  W.  188.. 

CommoDwaatth  ▼.  Bamade^  134  Maas.  2U 45,  818 

Oommonweaah  ▼.  Beaiae.  132  Maaa.  512 .49,450 

Commonwealth  t.  Bennett.  108  BCaas.  30 11,304 

Commonw.  ?.  Beery,  99  Maasw  438 xofl,7Sf 

Coomionw.  ada.  BQea,  89  Penn.  State,  889..« 

Oommonwaalth  ▼.  Blidaall.  68  Penn.  81  488 9,1 

Commonw.  T.  Blanding;  3  PIiAtering.  304 .jpp,2I4 

Commonw.  ada.  Blosl  4  Lel^  689 nvl,  3fl 

Commonwealth  t.  Boston  and  SCe.  B.  Oa,  129 

Kassaehnaetfs,  800 31,888 

Commonwealth  T.  Bosworth.  lis  liaaL  200 19,487 

Commonw.  t.  Bowcn,  13  MaasMhoaetta,  888 vIL  184 

Commonw.  ada.  BoiwUn.2  Boah.5 

Commonw.  ▼.  Brettnn,  100  Maaa.  206 

▼.Brlanl  142  BCaas.  4891 59, 

▼.  Briee,  22  Penn.  States  211 1«  79 

Oomaonwealth  ▼.  BrInghnrsI,  103  Penn.  81 134.  .49, 119 

Oommonw.  ada.  Brown,  9  Leigh,  633 , 

Commonw.  ada  Brown,  4Bawla  280 

Commonwealth  ▼.  Bolman.  1181iaaL488 19,488 

Commonw.  v.  Bodlek.  2  Pton.  States  181 sliv. 

Commonwealth  ▼.  Bnrke.  108  ICaasadraaalte.  876..  T, 

Commonw.  ▼.  Barton,  4  Leigh,  648 Mxwi, 

Commonw.  ▼.  Bntlariok.  100  liaaL  1 savU, 

Commonw.  ▼.  Call,  21  Piekattagi  808 

Commonw.  ▼.  Campbell.  7  Allen,  841 , 

Commonwealth  t.  Carr.  U4  uraasacihiiaiilla,  200... 19,  30 

Commonw.  T.  Caaey.  11  Cnahlng.  417 Ux.  118 

Commonw.  T.  Caatlea,  9  Gray,  121 .IxIXi 

Commonw.  T.  Chaee^  9  Plckarlng;  1& xlx. 

Commonw.  ▼.  Cbapln.  8  PidEoring,  199 z?i388 

ComnMmw.  ada.  Ohapnmn,  8  Wharton,  tt7.....xxxlT,  888 

Commonw.  ▼.  Charleatown,  1  Plokerfng.  UQ... xl,  181 

Commonw.  t.  Chatfiama,  80  Peon.  81 181...  Ixzx?ffi.  539 
Commonwealth  ▼.  Cheney,  141  MsaaanhwaeWa.  10155,  448 

CgmmoDw.  ▼.  Chnrdi,  1  Penn.  States  101 xUr.  US 

Commonw.  t.  Oharohffl,  11  Metealt  638 sH,  88 
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of  — .  Sm  Vame  of  Tmnu  Oily, 
Oo«m^«  Ota. 
InbaliMftntB  of  DMrfldd t.  Axmi,  ITTUk.  4L..nflli,  S7( 
InhaUteixto  of  DocrtUU ▼. Axmi.  »Flck.  480L..mfl,  838 
InbaliltanfeB  off  nwdom  T.  Weed.  40HalM.  888.  .UH  870 
lababi  of  •gMmiMir w,  Bmamtd,  U Oadilnft  lU..Ji«,  171 
InhaliftaaifeB  off  MOftitdT.  Honvook,9Altai,  17..tizzT,  788 
lBlttb.offOraDOT.  Wed|o«ood,441laiiM^49...JiI^  81 

Inbah-of  FalhaaiT.  Aldi1flli,8Qiaart8U. Us,  986 

UholiL  off  PMDJba  ▼.  Klnftfeld,  191Ie.S7B...sxzfl,780 

Inhab.  off  Foctar  t.  8taalay»  47  ICelMk  S16. Lodr,  881 

iDbalib  off  8*eo  t.  Wenftwoith,  87  MtJta^  186 JtIII  788 

Inteh.  off  8.  Benrlek  v.  Hnntrev.  68  llei  80.  Jzsxftt.  686 
off  Boihool  Diet  In  "Wlnllirop  v.  Beneoo. 

IUiiM^881 UI.618 

off  Wairen  t.  Inhftbu  of  Thnmeilion,  48 

406 tads,  88 

T.  ASMriflea  Esohenge  BeoJk.  11  Md.  173.  .tads,  100 

InmamT.  Fank,  7  B.  Monroe^  638 sM,698 

Ininan  ▼.  TMpp.  11  Bhode  IdaQd.BSO S8»890 

Tn  iiMiiiiir  trf Bee  Name  of  Firty. 

T.  Mexthenl^  Nel  Buik,  U8  Km- 

as 59,  no 

Xmiie  T.  Tamplelon,  06  Penii.  81  988...«........49»64S 

IimlsT.  MoOrammia,  191lBitln.tt6 ^zOI,S78 

IiiDisT.MIIlflr.10Siutlii.880 .....sm,880 

limtoT.  StaeiDflr  Senator.  1  CUttonK  408 ^Bf.  806 

Inula  ▼.  fltnamnr  flnnatm-  I  OaUtanla»6. 11^677 

In  re 1.    See  Name  of  Fartif. 

Inaoraaoe   Oo.    ▼.  Oommomiealtli,    87  Panik- 

■ytranla  St  173 JI9»8B8 

Insazanoo  Oav.  Hope^  68  IDbioto,  76. 11,  48 

Inaoraaoe  Oo.T.lD8.0a,  88  Oldo  St.  11 48»418 

iDBaraaoe  Oa  ▼.  (VMalej.  88  FOaa.  St  400 99,  788 

Inannuice  Cki.  ▼.  FSrle^  44  Ohio  St  19 .589  781 

Insmnoo  Oa  ▼.  WOUaiiia.  80  Ohio  St  661 48,  474 

Inaaranoa  Oo.  of  N.  Ammlna  ▼.  OoBMaon wealth, 

97  FeDa.St  173 89,8B9 

IiM.OaofK.A.r.  Mo]>owell.80I]llnoii^l90...zeb;407 
Inaaranoa  Ofl  Tmok  Oo.  ▼.  Scott  88  Loolalaoa 

Ann.  9M 89,888 

Twalee  t.  FJMgg,  8  Datdier,  868 .lzls,880 

InatonoT.  Fiankfoct  Bridge  Oo.,  8  BIbha^878 v.  638 

InkenaMooal  Baok  ▼.  FkaaUln  Oo..  66  Md  106.  .97,  981 
Intenational  Bank  ▼.  Genaaa  Baok.  71  Mol  188.86,  468 

Ihtematlonal  Bank  ▼.  Jooea,  110  BUnota.  407 59,  807 

mtematlonal  O.  V.  Balhnij  Oa  ▼.  Tfatewll,  68 

Vezaa.886 89»8aB 

btenatioDal  O.  N.  B'yOo.  ▼.  Teny.  6STes.  880.59,890 

l3Bloiloa8lafIlqiiarOBaea.95Kanaaa.761 879  984 

leeralioznbflr  Oa  T.  Foater.  49Ioirak  96 8I9 140 

Iowa  Seed  Oav.DofT.  70  Iowa.  481 599  446 

IbelaadT.  Baaieraon.  OS  Indiana,  1 47,864 

lielaad  ▼.  ElUottOIowa.  478 bnriU,  716 

MihT.Oki9«8,8T«nnont30 zis,446 

liiih  ▼.  MBwaokae  4  St  P.  B'yOa.  10  Minn.  878L.18,  810 

IiUiT.  KewelL68I]llnoIa.l86 14,  79 

&ldiT.Sml«h,8SeD|.4B.87S, si,  648 

]k«aB.&O0T.nnk,41Ohk>8tsn 59,  84 

boa  B.  O.  r.  Moweiy.  86  Ohio  St  418 88,  607 

Inaa  ▼.  Kanfeaar.  61  Iowa.  88 83,110 
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IrrineT.  Boll.  4  Watta,  987 szflll.  709 

Irfine  T.  MoBeOb  6 BnmphraTa.  654 ...zUl, 

Irfiae  ▼.  Wood.  61  New  Toik,994 I^ 

IrwIaT.  Baekna.  99  OaUtocnIa,  914.... Jtaxw, 

Irwin  T.  Hahbard.  40 Indiana.  880 ........MvOTS 

Irwin  T.  Iven,  7  Indiana,  808 ••. U]l,40O 

Irwin  T.  New  Oilaaaa,  St  L.  *  a  &  ft.  Oa.  94 

IOtaMia.106 84, 

Irwin  T.Nlson,  11  Penn.  State,  419.... U, 

Irwin  T.  PUnipai  60allforala»  140 JsUI,  118 

Irwin ▼.  SheiTll],  ngrfor  (N.  OX  I ....1, 074 

IrwinT.Sprigft6Gffl,900 .dfl, 

laaae  t.  Swift  10  OaUfonila.  H Izi. 

Taaaeiniv.  Bdwardu  7  Ham^nof^  460 sM, 

Taaaaa  t.  OIaik,19TenaoBt  609 ..zsztI, 

iMaoar.TUrdATenneB.  B.Oa,47N.T.199..  7,418 
laaacaonr.  New  ToikO.  4K.B.&Oa.94New 

Yeik,978 .48,148 

labaU  T.N.T.*N.H.R&.  97  Ooaneotleat  90111x1,  78    $ 

laett  4  Btawatei  w.  Laoaa,  17  Iowa,  608 faEBr.  879 

laettT.  Staait,80  IlBnoia,  404 99,194 

laham  ▼.  Begleatoa,  9  Tennont  970 lis,  711 

Isham  f.  liocian,  9  Oooneetleat  874 ...ssRl, 

IaIeB.lI.Oar.  Hertln.  37  IfWiJian.  839 96, 

laiaelr.  l8iael.3OMa17land.UO ....sorl,  871 

Innoar.  Lobetg;  96  Bllnoia,  179 ...Issls.  864 

Irear.Boder.35MBi7laad.969 6,411 

Irear.  Oreaa,  6Pean.  State,  118..... ...slrfl,  401 

Irear.GIIbeit,lBoot80 1,  88 

Im  T.  Haaard.  4  Bhode  Iilaad.  14 Isrll,  900 

Irear.  Joae^8IradairaLaw.6a8 sL491 

Irear.  Mllla,37Illloola^73 • ....JzxxrU. 

Ircorr.I«Uaad,49M]a8taaIxvl.444 9, 

lTcyT.LBllaad,49MIaBlaii4»pl.444 soril.478 

iTiniT  Appeal,  106  Penn.  St  176 51,  616 

IT017  r.  Bank  St.  86M!BKMui478............1ssxrlll,  160 
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Jaokmaa  r.  Halloek,  1  Ohiob  S18 slU, 

JaokBoa  r.  Adaai^  9  Maaaanhiiaaha  484 rt 

JadkBon  r.  Ateiandw,  3  Johnaon,  484 JH, 

Jackaoa r.  Bard.  4  Johnaon,  980 Ir, 
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T.  Blaaduui,  6  Johnaoa,  64 .....▼, 

r.  Brownell,  1  Johaaon,  907 .81, 
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T.  Br7an,  3  J.  J.  Martfiall.  809... ss. 

Jaekaon  T.  BaU,  10  Johnaoa.  148 •...••....▼I, 

T.  Borgott  10  Johnaon,  407.. •••....• rl, 

r.  OatUn,  9  Johnaon,  948 Hi, 

r.  Ohloago  4  N.W.  8*7  Oa.  811001^178..  T9 

Jaekaon T.  Ohardhin,  70owen,887 xrll, 

Jac&Bon  T.  Olereland.  16  Mlddgaa.  04 .......so. 

Jaokaoa  r.  Ooml  Vk,  9  BoUnaon  (Uk.},  198...sssriii, 

Jaekaon  ada.  Ooaunonwealih,  llBoah.  879 91. 

Jadkaon  r.  OaUnm,  9  Blaokfoid,  938 Sfili, 

Jaokaon  r.  Darla.  6  Oowen,  193 .....sr. 

Jaekaon  r.  Delanfl7, 13  Johnaoa,  536 fll, 

JaekaooT.  Demoat  0  Johnaon,  66 rl. 

Jackaoa  r.  Diokanaoa,  16  Johnaon,  308 rUI. 

Jaekaon  w,  Donlap^  1  Johnaon'a  (teaaa^  114 1, 

Jaekaon  t.  Fits  Simmona,  10  WendeU.  9 ..xsir. 
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BoiMa  l0M«n  UUz]  nCw  to  TotaBMS  of 

Knloldiw  ▼.  BiMtaMk  tt  Now  Bmipriiiraw  SS. ...  .1 

RntohtDiT.  mnlfe^  STMaa,  4191 k1< 

HntehlxMT.  a«Rlih,  OS  New  HampthlvB.  106 1 

Hatahlm  ▼.  Johnmi,  U  ConiifeolIooW  3T6 x: 

HotohlM  T.  yimmell.  31  Michigan,  1S6 1 

HatflhiMT.MMlflnoD.  46  Texas.  851 % 

Hntchlns  V.  Olenttk  4  VennoDt^  549 xx 

Hntaliliia  ▼.  Spncue^  4  New  HampdilrB^  489 zi 

Hntohliiioii  ▼.  Bank  of  WheeUng;  41  Penn.  Bk  42.1x3 

RatehlaaonT.  GhMe^391CaIiie,606 Ixj 

Hntohlnanp  adfc  OonuBOPwealUit  1  Maw.  7 

▼.  Ooneotd.  41  Vennonli.  STL xcrl 

T.  ViKd.9Bnah.S18 1 

▼.  Fonhaad.  100  Miaianhnafitta,  138.. 

▼.  Fotehand.  100  *Ttitt  136 xcr 

▼.  Ban.  1  Indiana,  381 

Holehinaoa  ▼.  KeOy*  1  BoUnaon  (7%.),  US zxxt 

HntohlDBOo  ▼.  Lord,  1  Wlaoonaln,  388 1 

HtttohJnaon  T.  Verier.  4  Galifbralak  3S I 

BotohlnaaD  T.  Bandtk  4  Bawla^  831 .xn 

MnlflhlnaoQ  ▼.  flchfanmnlfeder,  40  Fenn.  St  398  Jxn 

HntehlnaonT.  Stale,  81  Alabama^  S 34 

HntohlDBOo  T.  Westem  Ini.Oo.,Sl  Mtaaoozi  9r..lzli 

BvtQhlDBoo  V.  WefeBBon^  3  OiUtonl^  SIO It 

HnthmaokflTT.  Handi^  38  Fenn.  Stale,  481 Ixzj 

Hnlion  ▼.  Mayor  N.  Y.  OUj.  9N.  T.  (SSeldan),  183.1Ii 

BolMii  T.  Mendfleld,  81  Indiana,  34 19 

BnttODT.  Oundeo,  10  Vioom,  133 S3 

Bntton  adi.  Oomnionwealth,  5  Cbaj,  89 Izrl 

Billion  T.  Stale.  23  Tex.  Oi  An.  888 59, 

BnttoDT.  Wliliaaa,  35  Alahama»  603 Ixzrt 

ByallT.  AIlfln,08NewTovk.iSBS 15, 

B7allT.Boyleb5Gm4J.110 xzr, 

ByallT.  JaniflB.3  Baah.463 A znti, 

B>allT.Wood,4Johnaon.l50 ir. 

Bjde  T.  Baraey,  17  VenBioolkSSO zUv, 

Hyda  ▼.  La.  Stale  Ina. Co.,  2Martin,  N.  &,  410... .xIt. 
Hyde  w.  MhrtMdppi  ele.  Ina.  Oo..  10  La.  843,.. ...nil. 

Byde  ▼.  NobK  IS  New  Hampehfre^  494 nsfiU. 

Byde  T.  FtaBtei^  Bank.  17  LoaiiiaBa,860.,....zxzft 

Byde  ▼.Staler  18  Texai,  445 Isrii. 

Bydev.  Stones  9  Oowen,  230 xrlii, 

BydeT.BIooe.7  WendeU  354 .zzll. 

Byde  ▼.  Wabaah.  81 L.  4  F.  B.  Oo.,  81  Iowa.  441.47, 

BydeY.Wolt4LoiJitaika»2M xxlU. 

Bydeav.  Joyea.  4Baah,484 zort 

Byland  ▼.  Blodiell  9  Omon,  168 42, 

jtjw^w^w^  w  Try>^m^«i,  19Tflnnonl9 ilrl,  I 

BynaaT.MaBenaott.98NewYoik.41 87,1 

BynaiT.MaDenBOli91NewYork,4SL 43,( 

Bynion  ▼.  Dann.  5  AAaoaai,  396 ..zli,  1 

Bypea  ▼.  ChUBn.  nnUnoii^  184 31, 

Byrne  T.Brwln,SS  Sooth  CankUaai2M 65, 

faegeT.  Boarienz.  15aiallea,83 Izxrt  1 

L4aN.B'70o.T.FoIUard.88TiBiaB.IOS 59,  C 

Udin^iT.  Iddinn  7  Seqg.  *  B.  Ill z.  i 

Uev.  Staiilon,18TenBiool.885 zl.fl 

leek  ▼.Andenon.VOamoniia,  251 ,. 48,1 

IhlT.  Forty  aeeond  SI.  eta  R  &  Oo..47N.  Y.S17..7,i 

Olfl  T. Biaall],  27  lowa^  131 zdz.6 

BUnolB  Bank  T.  SktOh  18  Locdalana.  639^ zzzr.  S 

DUnola  Oant  Ina.  Oo.  ▼.  Wolf.  37  Bllnoli.  9Si  IzzzTlL  2 
I]]inol8  0enl.B.B.Oo.T.Adaaii^42I]L47i....zdl,  1 
DUnolaOent.  B.B.  Go.  ▼.  Bodkner.  98I1L  Sl..lzzzi,  X 
minoiaOenl.  B.B.Oo.T.Oopdaad,9IIlLSS..LaTl,7^ 
DUnola  Oenl  B.  B.  Ool  ▼.  Oox,21  nUnoU  S0.....1zzl,  X 
ininolB  Oenl  B.  B.  ▼.  DkkeraoD,  27  Blinoii^  59.  .Inlz.  3S 
II]inotoOoniB.B.Oe.T.VtenkaiilMig.MIIL88..  6,  S 
niinoii  Oam  &  Oow  ▼.  GodfNv,  71  BUndi.  B00....22,  U 
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Bb—d  lahi  WIjO  wdm  to  t  iiIibim  of 

jMkMtt  ▼.  Goat  13  Johmon,  ns • 

Jmdkmmw.  Hacdv,  4  Jolin«Mi.908 

JMkMtt  ▼.  Hmmb,  7  Oow«o,  S23. • » 

JftdEioaT.  Hh%  IS  Johnfloo,  77 ..« 

T.  Bathamy.  1ft  Johiuoa,  447 ▼ 

V.  Hamy,  10  Johmon.  185 • 

JftokioaT.  Hodaon,  9  Johnaoo.  975 i 

▼.Hnay.lO  La*.  184 •• 4 

T.  JaakBan,78  Kantncky,  990...... S 

Jaekaon  t.  Jaatoon.  98  M  lariawtppl.  974 Lc 

T.  JaokBon,  a  Ycnnontk  959 3 

V.  Jamdaci^  19  RiobMdaoo'a  Bq.  171 .  ..zd 

JaakMa  f .  Johnaon,  ft  Oo«<Bn,74 • a 

iW.Jtilbmoa  94  a60iila,ftll Jzxzi 

iT.  Kiiii;4Ooi»«o,907.... z 

JadEBOQV.  Kbii;  9  Oowviv  S37 • r 

JaokaoBT.  TTlMalhiaiil.  10Joliiiaao,99&. ▼ 

V.  KiiIffaa,9Joliiiaon,91.... • U 

V.  LawtoB,  10  Jolinao«i,S9...«.. t 

T.  LaOnofa^U  Joliiiaao,989.... i 

JaakMa  ▼.  Loomi^  4  Oowen,169 zi 

Jaafcaott  w.  Lofii,  99  Korth  CaroHiw,  409. 33 

JMkMaT'llanhall.lliiupliaj.9S9 ill 

Jaokaon  v.  Maaa.  Mut  L  Ckk,  S3  Pkk.  419. znlv 

▼.liatadartllJoliiia(m.91 •. tJ 

▼.  Mayot  U  Maawaohnaatta,  147 ?! 

JMkMB  T.  MoAliky.  1  Spaaed  IBq.  909 sX 

Jiaakaon  V.  MoOaU,  10  Johnaon.  377 • t^ 

Jaakaoa  v.  Moflhamay^  7  Oawwa,  900..... zrll, 

Jaaiaon  t.  IfuKannj.  9WandaU,S39.... zz, 

Jaakaoav.  UmtVX  9  Johnaoo,  195.... r, 

JafOkaan  T.  lfoo>%  19  Johnaon.  519.... • Til, 

Jaakaoa  ▼.  Mocaa^  19  Johnaon,  197.. tUJ, 

JaakMB  V.  Mocaak  19  Johnaon.  441 Iz. 

JaakMBT.  Mnnay.ftT.  B.  MaQnabl94. zril. 

JafOkaonT.  lianay,  1  Oowen,lS8 zlll, 

Jaokaon  ▼.  Hjara.  9  Johnaon,  988. ill. 

Jaokaon  ?.  KaahvlUa  a  *  8t  H  B.  K^  ULaa. 

481 ......49, 

Jaflkmiv.N«w]Ban,09MlaataiIffpi,S85 49, 

Jaokaon  f.  Oabocn  9Wendall.666 zi^ 

JafOkaon  ada.  PaoplA  3  Denio,  lOL • zIt, 

Jaokaan  ▼.  Paopla^  9  Michigan,  lU Izzrii. ' 

Jaokaon  v.  Plzky,  9  Ooahlng,  490 ItU, 

Jaokaon  ?.  Bamaaj,  9  Oowan,  75 it,  ! 

Jaokaon  T.  Bandlanun,  100IlUnoia,979..„ .39, 

Jaokaon  T.  Bloa.  9  WandaU,  180 zx.  ( 

Jaokaon t.  Boldnaon,  1  Yaataa,  1QL.....« i.  ] 

Jaokaon  v.  Batland  eto.  B.  B.  Oa,  25  Ti  Ua......lz,  i 

Jaokaon  T.BaUadRo.  8  Laa,  999 .31,  t 

Jaokaon  w.  Sehnta,  18  Johnaon,  171 1^  1 

Jaokaon  ?.  Sabring,  16  Johnaon,  615 tUI,  3 

Jaokaon  v.  Saoond  An.  B  B  Oo.,  47  N.  T.  974...  7, 4 

Jaokaon  t.  Shup^  9  Johnaon,  161 vi.  9 

Jaokaon?.  8h«pard,7  Ck}wan,88..... rra,fii 

Jaokaon  ada.  State.  73  ICaina,  91 40,3 

Jaokaon  ada.  State.  17  Biiiaooil,  544 Uz,  21 

Jaokaon  ada.  Stote.  80  Biioouri.  174 59,4! 

Jaokaon  ada.  States  78  North  OaroUna,  18S 94,  43 

Jaokaon  T.  Stookhridge,  29  Tazaa,  994 zdT.SS 

Jaokaon  T.  Sill,  U  Johnaon.  901 Ti.S£ 

Jaokaon  T.  Staata,  11  Johnaon,  937 71,57 

Jaokaon  t.  Staokhooae,  1  Oowen,  121 zUl,  61 

Jaokaon  ▼.  Stanlcj,  10  Johnaon,  133 71,31 

Jaokaon T.  St  Loola  L  M.  ft  a  B>Oo..  87IIIwmri. 

429 56,46 

Jnckaon  T.  Toppiog,  1  Wendell,  988 zlz,BI 

Jaokaon  V.  Town,  4  Ooi»«n,9B0 it,  40 

Jaokaon  ▼,  Traer.  64  lows.       469 69,441 

Jaokaan  v.  Yandarinydan.  17  Johnaon,  Ur,„....Tlll,  371 
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ada.  BobOb  1  Speech  Law,  26 si,  687 

Bofd,  U  New  Hampdilra.  388 zzzt.601 
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Mayor  etc  of  Baltimore  t.  State  ez  rcL  Board  of 
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MoAfeeadi.  Commonwealth.  108  Man.  458. II,  383 

IfcAfee  T.  OoTlngton.  71  Qeorgiii.  272 51,263 
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MoCabe  T.  Bellows.  7  Gray.  148 UtI,  4C7 

McCafferty  ▼.  Spuytcn  DuyrO  etc.  R.  B.  Oa.  61 
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McS«D  >.  NorthunpliBi.  19  Pann.  St.  BU...liiiTtlL  Dill 
UcKsUur.  Da«ilt,C7  HlcUgu.  la M,aS7 

UcEsiuv  UlImlflUI^  4  witti,  ST. iiiiii.ni 

UcEelwiTT.  Armmr,  S  Stoditoo'i  Ch.  lU Idt.  449 

VcKiniu*.  HlIUIiODd.lHUl'lU>,  J3L m,3ea 

I,  PhUUpi,  e  Wbirton. 


..ttfta 


•CoKsuds  T.  Biuab  Biuk  le  UsntcomsT.  1> 

Aiibuii.«oe m.Ki 

HeKnuiaT.  K>t1iu.11HiIii«19S. mrlU.  m 

MsE«B  T,  BkbH.  ■  autonli,  in InMl 

UcKaca*.lfeI>ermott.fl  Ci]I(<iniU,M7....liulll.  W 


UcEtniT,  UcEIm. 

UcElDdlT 

U  lEInkT  *.  CbIa«o  ■t<.B.R.Oo.,4tIs**,Ili,.S4,7U 

UcKtmiCTT.  Briihti.  UPnuL  BUM  M tr,  til 

UcKlniHr  T.  Cllihs.  3  Swko.  Sn MJl.    119 

UoKlnnlTT  *.  QrlHl.  B  Buta,  401 uti.  3«l 

HcSlcnarT.  HuUr.  7  BUckford.  3SS lUil.   K 

HcEliiHT*- J<ni».'TeiM.£9g ItUI    83 


lidSH.  lad  AnUo  flfsm  (!•]  la  AiHT  eu  Bcporti 

HcdiHr  T.  flpriocir.  3  Tndlicii.  EB ....Ut,  ' 

UcElimui  T.  HsDoDild.  4  Joiui'  Eqnltr.  I....I11II, ! 

UcEIudoot.  McEwiii.lglDchl(*s.ia( 43,- 

UcKluar  T.  Dirli.  1  Ooirsi.  339 it,! 

JIcElnilBT.  HlttH  Mimitait II,' 

Mi>K[uoniilLCammoDw..a8«(.kR.410. K.< 

If cKloroj  t  Bmlford  t.  Bonthoin  Buk  of  Eto- 

tnokT,  14  Looblnii  Ao.  45S tnli.  1 

UiKdIiMt.  I>nlLi.93NewTork.S9. 11,1 

UoKnl^t  T.  Donldii.  fi  H.  T.  <1  Bddnk  IB7 Ii, ; 

UcKnliht  T.  Ocrdon.  13  RIcb.  Eq.  S9 uli.  1 

Ki;Kiil(litT.  OnntPirliti.  aOLi.  AI1.3M St,'. 

HcKnlf  bt  T.  KulHlj,  a  Indluii,3M IiiitII.: 

HcKona  T.  Hliihl£«i  Cent.  R.  Co..  RHUl  m..41,l 

HcKowniT.  HcDould.  43  Pom.  BL  441 ImU.  1 

McKTrintT.  Bull.  10  Naw  York.  »7 im.) 

UpTaIh  t.  CinoD'i  Ex'r,  4  Ariutu 


T.  SUte.  10  Yertat,  1; 


liT.  T« 

13,1133 

Malajilhln  T.  BrMdon.  1  MlR[ll.S.  a.  n Ml'.  191 

HcIasabuiT.  RecalilB.RVritti,Ue uirt.  Ut 

Mcluihu  T.  Wjmnt,  IPcoiaetW,  M nl.  383 

3iIgLinaT.HiitchliiKiD,!lCiIUani^Ur,...liiiIU.  N 

UcLum  T.  KeUer.  33  Lb.  An.  SO S,m 

UeUrao  >.  WitHii'i  EiV,  36  WesdA  4n  ...xiiTll.  3tt 

MfllBnthUn.  Eiiiarta,41  CiUtornii.  HI 10,  m 

Mcl«n|blln  T.  Conr.  TT  Penn.  SL  108 IS,  431 

UDLaiifbllii  T.  HcLiDiUln.  4  ObloBtata  lM...lifT.  TO 

UcLlUfhUn  *.  Huh.  14Allen,13g ICU.  741 

XolADghllnT.  Bhe;ti9rd.Sl[iliw.l43. 1U.M 

McLaugbliaidL  Bute.  ISKino^  331. n,3U 

MalaiwhUnT.  Wilte.  5  Wendall.  404 ul.  131 

MclAWrinT.  Silmoiii.  11  B.  UosTDft  M llf.  Ul 

UcLeu  r.  Boree.  34  Wlicraulu,  3BS 1,  IK 

UcLaiDT.  EqolliblaL.  A.Baa.,l(niiid.m .19,71* 

UcLeu  T.  Haidln.  3  Jonn- El).  IM llll,  7M 

MsLeuT.  HoH*.  UAlatiuu,194 ihVL   H 

KalMaCo.B'kT.  FUn.ai  IIUi»li.nO. 1IIIIU.1H 

HcLkh  Ca  O.  Co.  T.  1>iuioa,01  UL  HI 33,  M 

UcLaaryr  MeLaeiT. C3 UilDi,  173 t...M,Ctt 

MaLaiiUT.  Coi.3Cliuiig,K ItUI,  731 

McLalluT,  Hufoid,  71  Uilna.  410 3ft,  HI 

McLallin T.  Jennai. 43 TaRnont. in B.SO 

HeLalUa  T.  LODflaUa*,  33  HitlDi^  4M U>,  S» 

UoLalluT.  Y<nm(.  M  Caoitli.  399 tl,  371 


1.9M.... 


HoIdodT.  Bainl.30  Tsui.  338. 


.  74 lxmi,3B 

.173. 14,711 

n BI^IP 


HoLaodT.  Paw«^3Eiwki.]10 

ItoLesd  lOt.  People.!  Hill.  377  (39  Wmtt 
Halnnii  T.  ShiUHi.  9  CUltomJi,  70... 
MoLooo  T.  C.  M.  I1U.O0.IOOU11L47I.. 


KoLnn  T.  Iif  altoEu  21  Boatb  Ci 
UcHiluiiT.  Bo1re.114Ulw 
McMabiDT.  Gaigar.  73  Hlnou 

UcHituiu  T.  McUtbu.  U  Pt 


...19, 3n 

...3ft.  4n 

...iItLMI 


1 


I 


1 3l*ii^ 


TABLB    OX 


[ilIx]ntetovQli 

MelCAlwn  ▼.  MoRlMNi,  16  Ind.  171 Jxzlz,  418 

aCeMAhlllT.  MoMfthlll.  10SI]llDoia.S96 44*  819 

IfcMahooT.  AnDStroDg.  S  Stewart  ft  P.  15L....xxill,  304 

BfcllAhoD  ▼.  Fawoett,  S  Randolph.  514 xir.  796 

Mc&Iahon    t.    Mayor    eta.  of    SaTansah.  M 

Q«oxsla.  2J7 4«,    65 

McMahonT.  Palmer.  103  New  York.  176 55*  796 

McMahonr  Sloan.  13Penu.  State.  223 U.  601 

If  cMabon  t.  Smith.  47  Oonnectlcnt.  221 SB^    67 

McHahon  ads.  State.  53  CoDnectiont.  407 55,  140 

MoMannnaT.  Lee.  43 BilMotul.  206 zoTff.386 

Hdfartln T.  Bingham. 27  Iowa.  234 1,265 

MeMaster  r  lQ&  Co.  of  N.  A..55K.  Y.SS3 14,239 

Mollastenv.  Peon.R  B  Ca.69Penn.SkSr4....   8,264 

McMechan  T.  QrliBnff.  S  Pickering.  149 »...xt.  198 

MeMeoheD  t.  MoMeeben.  17  West  Virghila.  683.  .41 ,  682 

MoMaaUn  T.  Edmonda.  1  Hill  Ch.  283 zxtL  203 

M oMIebael  t.  McDermott.  17  Penn.  State.  3S3 It.  560 

McMillan  ▼.  Birch.  1  Binney.  178 11.428 

McMillan T.  Boll's  Head  Bank.  32 Indiana. U....   t,323 

McMillan  T.Hyatt.  9  Oalifonil*.  365 lu.  655 

McMillan  T.  Malloy.  10  Nebraskm.  228 35,  471 

McMillan  T.MaKMxf  Cold.  263 zoTiii.401 

McMillan  T.  Maysrille  ft  L.  R  &.15B.  Mon.  318.1x1. 181 
MoMOlanT.  Mich. a  ft  K.  1.  B.  R  16  Mkdk.  79..zdil.  908 

McMillan  T.  Richards,  9  Calif  omia.  365 Izz.  655 

McMillan  T.  Ritchie.  3  T.  B.  Monroe.  348 xrl,  107 

McMillauT.  Solomon. 43  Alabama* 356 zdT,654 

McMUlan  v.  Spragne.  4  Howard  (Miss.).  617 zzzt.  413 
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ACc 
Arc' 
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MoT 

Mc'V 

McV 

Mc'W 

Mea< 

Meac 

Me^ 

Mead 

Mead 

Mead 

Mead 

Mead 

Mead  1 


McMillan  t.  Union  Ins.  Co..  Rice's  Law,  948...xzxili.  113     Mead  y 


McMiUao  T.  VanderUp.  13  Johnson.  lO. tO.  299 

McMorlne  r.  Storey,  4  DeT.  ft  Bat.  Law.  189. ..  .xxzIt,  374 

McBCorrlsT.  Hemdon.  3  Bailey's  Law.  56 zzl.  615 

McMorrls  T.  Webb^  17  Soath  Carolina.  5B8 43,629 

McMnllen  t.  Wenner.  16Serg.  ft  R 18 zri,  643 

McMuiTayT.Noyes.72Kew  York.  623 98,180 

McMunay  T.  Shuck.  6Bush,  Ul xeiz.662 

McMonay  T.  Taylor.  90  Missouri.  963 lzxTli.611 

McNair.  Ez  parte.  13  Nebraska.  195 49,765 

MeNairT.Lot.S4MiMonrl.285 Izzzif.  78 

MeNalTT.  Ragland,  2  DeTereuz's  Eq.  49 zzli.  728 

MoNaliyv.  Bell.  lYeiger.  602. zzIt.454 


Mead  ^ 

Mead  t 

Mead  a 

Meadr 

Mead  t. 

Mead  t. 

Meader 

Meaderfl 

Meador ' 

Meadow 

Meadows 

Meadows 


MeNally  ads.  State.  34  Malna^  910 Irl.  650  J  Meads  t. 

MeNamara  t.  CUntonTOla.  68  Wisconsin,  907.... 51, 729 

MoNamara T.  Dwyer.  7PaIge.239 mil, 027 

MeNaryT.  Chamberlain.  34  Conneetleot,  984 sol.732 

MoNaiightT.Mo01anghry.42NewYork,29 1,487 

McNaoghten  T.  Partridge  II  Ohio,  923 ziZTUi,7Sl 

MoNedejT.  Hart,  8  Iredell's  Law.  499. zll%404 

MeNadey  T.  Hart,  10  Iredell's  Law.  63 11.877 

MoNefl  T.  Can.  19  Nsw  Hampshire  409 U.  188 

MeNenT.Dizon.1  A.  K.  Marshall.  365 1,740 

McNen  T  Kendan.  138  Msssaehiisn^  915 S5,S7S 

MeNefl  T.  Tenth  Nat  Bk..  46  New  York,  as 7,341 

McNefllT.  McNeUl  36  Alabama,  109 lziTi.330 

McNalllyT.Patohln.  93  Missouri.  40 lxTi.6SI 

McN6flledgeT.OaIbraIth.8Serf.ftB.41 il.67a 

McCBlenlsads  States  94  Missouri.  409 lilz.435 

McPadden t.  N.  Y.  Cent.  R  B.  Ca.44 N.  Y.  478. .  4, 705 

MiPharson.Inte.lOlNewYoik.306 58,602 

McPherson  t.  Acker.  MoA.  ft  Mack.  160 48,749 

McPbeiaor  t.  Cunliff,  U  Seig.*R  422 ilf.643 

McPhetaoaT.  Chebanse.114imnoIs.46 65,8S7 

McPhersoc  T.  Foater.  43  Iowa.  48 29,215 

MoPheiBOc  T.  MoPhaiaon,  11  Iredell's  L.89I 1111,416 

MePhenon  t.  Ptekar.  30  California.  45Sl lzixiz,U9 

MePhenon ads.  State,  70 North  Carolina. 939. ...16, 769 

MoPbarBCOT.TaIbott,10GmftJ.499. mil,  191 

MePbenoo  T.  Walters.  16  Alabama.  n4 1,200 

tlaPlkiada.OoBaoBwealth.9  Cushlnc  181 1727 


York, 

Meagher  1 

Mesgfaer  V 

Means  r.  6 

Means  T.  £ 

MesraT.  I 

Mearesf.  ( 

MeariT.  H 

Hears  T.N 

MeaoxT.  B 

Mebane  ? .  ] 

Mechanics' 

Ifechanlci  I 

Mechanics  4 

lanaAs. 

MecUemv.  J 

Mecklemr.  ] 

Medbuy  t.  1 

MedlinT.  Fli 

UedwsjT.N 

MeochT.  Alle 

MeechT.Eot 

MeochT.  Un 

Meech  r.  Bob 

Meehsn  t.  Hu 

MeekT.Atkln 

MaskidiSts( 


Bamu  ttUm  (lUiI  nta  Is  Toluma  ol . 

IlgAKT.HuTl^]9ClaUI«ndt.I7S InlK  Hi 

IfeobT.  SoutlwrtiPu.£.  Ca.KCalIlDmIi,el3.38.  tl 

Heaki  T.  ThomcBn,  SGntuik  lH M  1^ 

If  ewtbowi  iiU.  Btata.  M  Ulnauri.Ml. limt  109 

UecduiT.  Dnpgr.  31  Uluouri.  SID lili.  lU 

KefBrt»..A«l».JTC»lBomI..3I3 iDiril.  :• 

MtnuiT.  I>(id(A!SVlBondzi.Xa M>     C 

HeioUcT  1.  P*™"!!.  U  Ion,  89 5S,  361 

HslnTT.  UcOtOii^*  EuaHliO urt  Iffl 

M^«rt.rmii.It.&Co..  H  Fan.  BtV9 3>BU 

■fcWw^i'  BUoDc  G  HJniKKit&in Im.  Ml 

Me(»i' Appwi  ra  P«m^li»nl«  BUta,  IS 1,373 

■leHj  '-  Wood.  71  PenujIwilsStat*  IS8 10. 719 

Uelnclu*.  FiU.  U  WlKoniln,  437 49>723 

K»!ncie  T.  ?■*.  61  WlKoniln,  «! M.lil 

MalprtikloT,  Jmig,30  Wljcomln,  361 I1,CT2 

Melcholri.  UcCutj,  MWlKoMlaWS 11,605 

HBldHimi.  Snoir,9rfckariDg.«41 n.*8S 

KBUirt'i  Appsl.  IT  roun.  BUM.  40 H.  B73 

Hel9T.Comiu.41  CaUfomlihCeS. 10,  ITS 

Mellwe  1.  Douo,  31  lim,X 1<HT 

HelliT.  BImmoiu.46  WIkwihId,  3M 3*(74< 

IiI«Uad|BT.  Beaton  IiOQ  Co.,  tOuUnc,  IN. 11.  Ca 

0OK1II.ET3 31,731 

SS.  77 

a. 3«,es9 

MeOli^  T.  Da  B^honk  BraiH.  321 lit  173 

HeIla(ii.Cmchu.31Unlii.K.  B.<3S !>.  1^3 

UaluoT.  I11i:kK>D.(3G«<ir(li,n3 30,133 

MaUanT.KcDon«R»Ml»crDit.4B uU.*!? 

Msllcii  T.  WatUna, «  Alftbun,  4S li.43I 

UDlTlnT.Eaalei.  IJaoea'lAW,  386 Ult.  171 

U(lTliiT.LuiiuIiu.0<>„ei>IIllDali,4t« 39,199 

lUflii  T.  Llaaotn,  73  niliKiil.  Si >t,lfl 

MaMzii.  UalTlil.Eai'a<'Hwaiihln,EB 41,60$ 

llBlila*.Wdut.360IiloBnt^Ut 38,671 

UdTlD  •.  Pnnrtinon,  S  umslt, » ^mrlltSU 

IlalrlD  T.  ITUtlot,  10  KckartBg.  aaa 11,1134 

]f eiDiihU',  Aii-ou,  8Halik.IU 11,331 

UoaphliT. Ssiuiik a  H«Iik.6M 24,383 

KonjMaT.Eiulw.SBiitsa 3«,63] 

lfamptilK.IdiU.9HaIik.Illl 14, 337 

MoapliUT.  WiKidmd.13Balik.199 >I,7S0 

MamphliiO.  RltCo.  I.  WhJtflald.44MIia.MB.  7,6» 

Hamphli  b  L.  &.  R.  Co.  (  BUta.  9  Lt*.  SS 41,673 

Kamrlifi  >  r.  ".  R'7Ca.T.BtIlDctaUoi>,44Ap 

y««ni,M.»n  R  P  !>>.>.  MaCool.gIna.aM.  .43.  71 

llamfM'  H«l'  TiiL  tin,  t.  nimt.  16  Im.  4M SI,33T 

Hamphlta.  L.CO.T.  SUls,  4  Cold.  HO ieria.va 

JIamphli.Huoiaf,T.Wri(ht,GTaiiaT,«r... 1X^1.489 

MBmch*.  Whlt«a11.B3  Hair  York,  144 11,683 

Mauudi.  Scuddai.  7  Iflolilaiia  AilIBO ItI,  ElO 

Mendal  T.  Wbaallnf.  33  Wut  Tltflnlh  333 51,349 

Handasliall  I.  Lanwall,  GBUcUord.  IB itiiu,41i9 

KmdBiluIl  T.  Paiidi.  8  Joou' Lair,  106 Inrlll,  139 

Haadanliall  •.  Btockel.  17  MuiUnd.  153 18, 4E1 

UinaaU  >.  Uaaaalr.  Ea  New  York.  137 M,U0 

Mental  T.  DanUai,  33  PeniL  Slala,  190 tor,  618 

XeiifcaT.  Frick.73FeiuiiilwiliSUta,U7 13,131 

Xmia  I.  Crater,  lWuukB«r(.M nili.  64 

Umd*.  Afmaiilar.Iiii.CaL,73FaiuLet.l78..,at,  9D 
VanUT.  TT'-*^*".  6  WhiJtoD.  lAO.-.........'mIVi  616 

Msnauu'iHaliiT.  Caldwdl'iH.,  BB.Mon.33..ilTl.E37 

Uuod  Mlnlcc  Oo.  r,  Fiemont,  7  CaL317 Urtll.  363 

MaroabiT.  Paopla.  aSWniddl.C4 "n,  653 

Hvs^  »dK  Pao|il«  3  HOI  (Naw  Ytsk).  399.  .imlll,  6M 
Hanati,  BtukVaIkeT.49I 111.683 


Uatsbut/tBaitBuikT.  Hawltt,3lDin.  93..I1TL  19 
Uanliaiiti'  4  H.  Bank  i.  Hlhtwil,  13  HlcU- 

fiD.  Its 4t,ta 

Marehanla'  and  Ueehaala'  Bank  aila  People,  78 

HawYoitsra 34,69 

Merchants  aod  MaDnlutsmtf  Bask  of  Pttto- 

Hanhanta' ft UL  T.  Ca  i.  Etorr.  10 UvTlaiid.1.. 33,391 
MercbaDli'  t  U.  T.  Co..  t.  Awl  F.  Iqi.  Oo.. 

63  Maiylasd,  143 S«,431 

Marcbasta' B'k  >.  Blrcti.  IT  JohnBD,  16 t1U,3«7 

MerdianU' B'k T.  CastnlB'k.  1  Georgia.  114..., illi.  ten 

Merchasti'  B'k  t.  Eaaler,  11  UlaaoniL  3X a  3B7 

Uerctianta' Bask  *,  CriiWDld.  73  New  York.  173., M,  Ut 
MenLhasU' B'k  •.  HairlaoD.  SSMlaioiul,  U3,...,idU.lSS 

Mi!icbanti'B'ki.UariiiaB'k.3Gm.94 ilUl,30O 

MerelissU' B'k  •.  Bavla.  7  Oaottfa,  191 1.JH 

UeictaaDti'  D.  ft  T.  Co.  >.  Coisfoitb.  3  C<ibi»- 


,,.>s,ra 


Htrdoati'  eta  Isa.  Co.  t.  Cumii,  49  Uiamil,  113. a  341 


MerchasU 

lHe.Co,t.DBWolf.33Paiu 

.Btate,10.toT,ll7J 

II 

Mercbanl. 

UaLIna 

39Tei.»9 

14 

Uarcbinta 

Mau.m. 

110 

Sat  Bank 

SN.Y.a. 

14 

161 

Metthanla- Hal,  Bank 

».aoodinan.l09Peimixl 

Mercbanl^  Kat  Banki.  Hanun.  33  Mbm.  10 53,     1 

Uarchanta'  Nab  Buik  t.  h«.".  63  H.  Y.  333 38,  4M 

Uarchanla'  Kab  Bank  t,  Weaki,  E3  Tannont,  11S.3S,  6E1 
Marsbanta'  W.  B.  Ah'e  t.  Wood,  SI  Mlia  UI....U,  n 

Uerslar  T.  Uendar.  U  OeorUa,  M6. IS.tM 

iSaniilh.  £1  i)aite.  33  Gntt  119 3t,771 

HendlthT.  Andna,7IiodgIl'iLa«,6 ill,  601 

Maildoa  BriUnnlsCo.T.  Parker,  39  CauL  160.. .11, 401 
Ueilden  Britannia  Co.  >.  ZlDsaen,  43  N  Y.  317..,  8,  619 

Merkla  >.  Bec.lD^ET,EaMLelilEaii.lM 55,  e» 

MeiklelsT.  Timimell.31  Penn.  Stata,  12 IU<,6M 

Menallr.  CiuDpb  11. 19  WlKoniln.  US 35,189 

Marrlun  t.  Eailej,  I  Ciahlnt,  77 IlrUl,  G91 

Hsirlamada.  ConiDiaiK'iallli.llPlek.eU ixr.lSO 

Menbm..  Hartford  ato.  S.  B.  Co..  3D  Cons.  391.  .Kl,  341 

Unrlami.  Hiaaam.  14  Allen.  618 niU,T9l 

Menlam  •.  MIddlaaei  U.  F,  L  Co.,  11  Pick.  IGLiixlI,  391 

Uecrlam  >.  MlldieD,  U  Maine,  139 uli,  6U 

HVTlaniT.  Wllklii^  6  Nev  Hamishlim  433 in,  471 

Minlaint.Woloott,3Alliin,3S& tm.  49 

UarlckT.  3(erTl[ik.37  01JaSt„l36. 41,  W 

MerrlQeldr.  lombanl.  13  Allen,  IB... .,10, 171 

MairtflaldT.  Woroeitar,  110M.aa.3W II.  Ml 

Uarrlbewadi.  Btats.  47Icnra.ll3 IV,  IM 

MeiTUlT.A«ri<iultiinlIni.Oo.,  73K.  Y.139 M,13l 

UaiTaiBdi.Coininonweami.liaraj.tlS IixtU.334 

Hairm  T.  EuWm  B  R.  Col,  139MaiB.  £» 51,706 

HsiTlll  T.  Banli,  36  Naw  Hampitilie.  Ill 1tU,359 

MsTlUi.IthacakO.  S.B.O0.,  16  Wend.  684.. .uz.  130 
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Powen  T.  Ooondl  Blnffi,  40  Iowa.  638 94,798 
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PrendergaBt  t.  Prendergaat.  16  La.  An.  219 hcxix,  675 
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Profldence  B.  E.  Oou  v.  FrofidaoeaataL  fl.  Ool,  19 
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PradflttT.  Aldan.  83  Plokflrliv.  181.. 

PmdenT.  Pftxton.  79  North  Osnttaa*  418 98,39 
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BeedT.  Blohardaon. 98 M asiinhiisalts. 910 zdIi,lSl 

Beed  T.  Boark.  14  Tezaib  329 1zt.197 

BeedT.  Boberts.  96  (toorgla.  904 lai,910 

Beed  T.  Samoela,  99  Tezas,  114 lzzlii,9S8 

BeedT.  Shepardson.  9  Vennontk  190 ziz.687 

BeedT.  State.  8Tez.  Gt  App.  40 34,738 

BeedT.  State,  11  Tez.  01  AppiOOO 49,780 

Beed  ads.  States  85  Blaine,  489. lTiU.72r 

Beed  ads.  State.  39  Teimant,  417 idT.  837 

BeedT.  Taylor. 32 Iowa,  209.... 7,180 

BeedT.  United  States  Ez.Oa.  48  N.T.  408. 8»661 

Beed  T.  Upton,  10  Piokerlng.  322 zz.645 

Beed  T.  YanoleTe.  3  Datoher,  882 • lzzii.360 

BeedT.  Van Ostrand,  1  WendeU,  421 ziz.820 

BeedT.  Vaoghan,  15 IGssoarl.  137 It,  138 

BeedT.  Wheaton.  7  Paige's  Oh.  683 zzzIt,  366 

BeedT.  Wimams,  5  Sneed. 680. IzzUl.  157 

Baeder  t.  Barr.  4  Ohio,  446 zzli.  762 

Boeder  T.Sayre.  70  New  York.  180 99,667 

BeelT.  Beel,l  Hawks,  24& iz,  638 

BeelsT.  Knighi  8  Martin.  N.  S.,  267 xtz,  184 

Bees  T.  Oonoeochesgoa  Bank,  5  Baadoljh,  888.. .xtI.  755 

BeesT.  Wamrs.  20IIUBoi^  282 .......Izxl.  267 

Bees  T.  Jaokson.  04  Pennsylvuilft  States  486 3,600 

BeesT.  Lawtoss^  LitteU's  &  0. 184 xii.  295 

Bees  T.  Ladingtoo,  13  Wisoonsln.  976 lzzz,741 

Bees  T.  Smith.  lOhia  194 zlU,500 

Beesa  t.  Bank  of  Oommeroeb  14  Mar^and,  971..1zziT,  530 

Beese  t.  B^  Montgomery  Oo.,  81  P.  SI  78 Izzli.  798 

BeeseT.Jared,  13  Indiana,  149 Izzrl^  80 

Beese  t.  Medlock,  27  Texas.  120 IzzztT.SU 

Beese  T.Beese^  90  PennsrlTBoia  State,  80 .33,834 

Beese  t.  Steamer  Mary  Foley.  6  La.  An.  71 Ut,  557 

Beeslde  T.  Enoz.  2  Wharton,  233 zzz,  917 

BeesldeaT.Beeslda^  49  Penn.  States  322 JszzTiii,503 

BeeresT.  Booth,2MlI],334 zil,  679 

Beeves  t.  Delawaia  L.W.  4B.  B..  30  P.  Si 454.  ...IzzU.  713 

BeoTes  v.  Booghartj.  7  Yeiger.  929 zzrii.  493 

Beores  T.  Hogan,  Oooke^  174 t.  684 

BeoTsa  T.  Sebem,  16  Iowa,  934 Izzzt.  513- 

Bel  Prol  Datoh  Ohorch  t.  Motl  7  Pnigs^  77..kzU,  613 

Began  T.Baldwin.  128  Maasaebosetts,  488 89,689 

Beg'tsUnlTerBit]rT.Wi]Uams,0ain4J.365....zzzlt  79 

BehbergT.Ma7oretc.ofN.Y..91N.Y.137 43,6Sr 

Behm T.  MoTsgoe.  IMPennsylTanlftSlllab 89....99,341 

BelohartT.  Oastator.  5  Blnney,  109 Ti  408 

Beiehert T. Geeri, 96  Indiana, 73..... 49,730 

Belch  T.  State,  63  Georgia.  73 91,  808 

BeidT.  Boyd.  13  Texas.  941..  Jzt.  81 

Beid  T.  Coloook.  1  Nott  A  MoO.  002 .....iz,  720 

Beid  T.  Edwards.  7  Porter,  000 zzzi.  790 

Baf 4  T.  Graj,  37  Psnn.  SUts^OOO IzzTUfc  444 
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BMd  V.  Hood,  a  NoM  *  Moa  US. s.  583 

Bald  V.  PajiM.  IS  Johuoo,  818 fill.  3U 

Beid  V.  Baid,  t  Dereraox't  Lav.  S0 zriii.  570 

Bflid  V.  State.  53  AlAbuu.  408 fS.  627 

field V.  8tHd«.  rOnttom  78 Ut.  UO 

B^dadfl.8tatflbl  AlAlMiniwfilS .zzzr.   44 

Bald  ads.  State.  1D«T.  4  BaILu  177 .....nTiii,  573 

Beier  V.  StaMia^  M  lUi^aod.  878 SOySW 

Belf  T.Paige.  56  WlMoarin.  486 4S«731 

Belfnvdor T.Lee, 44 Iowa.  M.... S49  733 

Balgait  ads.  Stata^  1 CKD.  1 ,m\j,  628 

BfllUjy.  fkaiiklInIiiiiOao(8kLoiiia.43Wto- 


B«mradfl.Peo9leb801II6lii|Mi.384 iS,  47 

BataMv'a  Appeal.  100  PMUMylTaola  Stated  181 45»S73 

iMiiMrT.  Stobar.  80  FemL  Stated  408 Us,  744 

Belnden  T.  Koppeloiaiiii.  68  Mlaood.  48l.....«. 'M*  808 

BeinbartT.MIlte,asaeai«li^4ai JsTia.606 

Bete  T.LavTCn0a.6SaaUfonta.  180 M,  8S 

BdtanbaohT.  Bettonbach.  1  Bavta^  M zrtti.  638 

BdtaT.  XMtin,  18  Indiana.  806 JzsIt,  815 

B^  T.  Bam  3  Watta*  ^mg,  81 .nsTli.  588 

B^ev.  MoOoabh  8  Head,  656 Izxr,  748 

BelfeT.Belffl^34A]aliaiiia»600 Jzsill,467 

BaUaooe  Ih  Oou  T.  Weilenin.  TbL  Ook.  88  Tnaa. 

304 ^ MfCao 

BaDBbertT.  8tatab83A]a]Miiia»467 8%  630 

BemeleeT.  HaH  31  Yflnnontk  581 bBrl,  140 

Bwilok  T.  AtklMon,  11  ffew  ITampihtr»  866...szzt,  483 

BemkkT.  Battadleld,  31  New  Hani».  70 IxIt.  316 

Bemtngton  t.  OongdoD,  8  PIckBdng;  310 siil,  431 

BemiaB  T.  BrInckailioC  28  Wendell,  385 .nzTU,  851 

EendeQT.  Hanliaaii.  75  Maine,  497 M»  421 

BeaeaaT.  8tato.8Lea.790 .31,626 

Benfto T.Heard,  14 AlalMina. 83 UtIII,  82 

BeniokT.  Bank  of  Weel  Union,  13 Ohlo^  808... ..oUl.  803 

BeniokT.  Bofd.80PennaylTan]aSl  565 44*  184 

BenibaaT.  DenntB,103KewToKk,873 ..J(7»770 

Bennyion'a  Aj^peal.  94  PanuirlTanlaSl  147 S9f  777 

Bono^  Bzpafftok  66MIWHui.  866 ST.  837 

BendT.  HQgaa,18B.lC6niDab63...... ••...Ut.  513 

Beu.  ASar.a  11.00.  ads.  People^  15  Wend.  US  JBZ.  S3 

BepoblioBaakT.  Oairfniton.  5  B>  L  515 .lnJH,  83 

B^^bUoaaYaQsy  B.  ft.  Oou  ad&  Btatob  17  Ve- 

braa».617 58,481 

BeiiaaT.  Boeherter.4SNewTo>kil89....M. •»  58 

T.  Ken,  USeig.  *ft  867 .zri.  497 

KolIna.OouT.Kaiiib81Fenn.81  154..M,741 


Basks  T.  BedESb  81  Michigan.  SU .^ 47*  804 


T.  D»Ti4  STeato«»  188 Jl,  366 

Be^poUioaT.  Dennleb  4 Teato^  867.. ••••.... 11. 408 

BeapobiieaT.  NeweD,  S  Teato«»  407 Ji,  381 

BespabUeaT.  Omrald.  1  DaUan  S19 J, 

Bespia)UoaT.PasBaor^3Teato«»441 U, 


BsBiequie  t.  Bjyew,  58  Wlsnnnifn,  650 •. 38,775 

BevalkT.  Kzaemsr,  80aUfotai%  66. Izrlil.  304 

BeTeUsads.8tato,34LoDlaIaaaAA.  381 44,436 

BavlflvsT.  Powell.  61  Oeoigla,  SO .34,  94 

BefolTingSmperOa  t. TatUai 41  Iowa. 483 47,816 

BewT.  Backer,  8  Oowen,  408 • .siT.SU 

BflyT.TaMj,S4MIsBoni600 Jsls.444 

BevboldT.  Dodd's  AdaV.  1  Haalngton,  401....szTi,  401 
BofbomT.  Braokell  and  BsMsU,  8  Kan.  8S7..1aziil,  487 

Baynoldi^ Matter oe, 8 Bbode Island. 485 5,615 

BefnoldsT.Adaias,90IUinois.l34 38,  15 

BcynoldsT.  derdand,  4  Oowen,  982 zt,  360 

Bagnalds  ads.  Oomiaonvealtb,  14  Onf,  87 lolT,  666 

Rejnolds  ads.  Conunonwaaltb,  180  MasL  190 81,  510 

Reynolds  t.  Deohauna.  84  TBias»  174 bori.  101 

OevnoMsT.EUis.  108  Kew  York.  115 87,701 


106.. 
185... 


Beynolda  T.  Plemtnci  SO  J 
BevnoldsT.  Fkenoh,  8  Yi 

▼.  Hauls.  14« 

T.Ing«iaoll.U{ 

BefiioldST.MoKinMir*4  KanBBa.8&. 

BefnoMsT.MeMnllen.  55  Michigan.  668...... 

BeiaoldsT.  Mboreb  9  Wendell.  35 jtOr,  m 

BeinoldsT.MntaBlFlnIns.O&.S4Md.8B8 «,SV 

BefiioidsT.OoeanIns.Oo.,88  Plekarinft  191  •xxiSI,  797 

BeiaoldsT.  Fsople. 83 DUaois. 479 l...tS,419 

Bevaolds  t.  Pool.  84  North  OteoUna.  37 .31,  807 

Bernolds  t.  Beynolda.  1  Speet^  Law.  953 aX  680 

BeynoldsT.  BoWnson,  SSNoirTo^  US. .3T,SB6 

Bejnolds  t.  Boirlegr.  3  BoMnson  (La.)L  8Bl....siifBl  881 

BsTBOlds  T.  StandNoy,  80  OUo^  Sid Jr.  459 

Bflirn61dBT.Toppan.l8MBaaekMBtt^3ni .TaLUS 

Bevnolds  t.  Toekar.  40Uo  8tat%  S14 ... 
Beynolds  t.  "^lae^  8  Wlenansfn.  ^...... 

BevnoldsT.  Wikon,  ISnUnolB^  394...... 

Bevnolds  T.  WlttSb  13  Soath  Okraltaik  8. 
Bhane  T.  Bbansb  1  MeOoid's  Ob.  197 ... 

Bhaim  t.  Faareek  llOHUnolab  389.. ....•• f  1,  681 

Bhea  T.  VMaqrlh,  37  Pena.  8tat%  808.. 

Bhea  T.  Hnghes,  1  A]abania>  819 

BbdMtraniT.Oona^88WlnaMln.ltt. T,  48 

Bhiad T.  Hyndaan.  StMaiyland.  087..... .SB, 418 

BlilnaT.Bfani.66Penu(rlTanUatitob]88 3,884 

BUnehart  T.  Lanoab  14  Troooi.  811 ». ..JB^SOS 

Bhoades  t.  Blaeklston.  106  MaiBaiilnisaHa.  486....  B,  SM 

BhoadsT.aaal,4Ba«lek404. < 

Bboda  T.  Annls.  75  Maine.  17 

Bhodes  T.  01^  of  Olofeland.  lOOhfe^  109. 

XthodesT.  Ooosln%  6  Bandolph,  MS. • .XffBlTli 

BhodesT.  Dunbar.  87  Pena.  81  874 aovSLSSI 

Bbodee  t.  Uanee.  7  Alabama,  674.. dl,  694 

BhodesT.Leeds^S  Stewart  *Piorteev  HI. ..ate,  144 

Rhodee  t.  lindleqr.  S  OhkN  SI 

BhodesT.  MoOamiok,  ilovi^  SOS.. 

Bbodee  T.Neal.  64  Oeoisla,  704 .99, 

BhodesT.  OUs,  33  Alabamai  673. JnBl 

Bhodss  ▼.  BIslv.  K.  Obtpnkaa.44  a  ]X€k|pBBa,S8|JL 

Rhodes  ads  States  PhflL  K  488 

BhodssT.Vtaison,9(«]],169 

Bhodss  T.  Whitehead,  87  Tsna.  801. 
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T.Aastto.19 

T.  Bannsd,80 

BloeT.Boyer.  108  Indiana.  478 

BioeT.  Biinee,49Mlaeoarl.SSl 

Bioe  ads.  BameU  1  Spees^  B«.  819. . 
Bioe  T.  Obaaeb  9  New  HamptfifT%  ITS. 
Bioe  T.  OooUdg»  m  MiBue  iihiniit^  8 
BioeT.  Ooortli^ 38  Yeemonl  460...... 

BtoeT.Oatler.]TW!seansin,3BI , 

BloeT.BTaasvil]e.l08Indieaa.7 

BieeT.aaiahazlS4WlBOonrin.4BS. IT, 

BlooT.  QoTo^  SSPlokertng;  156 .mlfl, 

Bioe  T.Hsrl  118  Massaohnsstt^  801 It, 

Bioe  T.  Ktog  PhUUp  MUli.  144 
Bioe  T.  Maaler.  66  Hew  York.  89. . 
BioeT.  liasiTBl],  13  8insdos*lL 

BieoT.  Hlson.  97IndiaBa.  97..... 4% 

BioeT.  Bagtaad,  10  Hwaphievi^  SIS 

Bioe  T.BaiboadOok.  38  Ohio  StatobSSO..... 

BioeT.Boberts.8IWlsoomhi.461 «. 8« 

BioeT.  Shook.  97Azfcansss^  137 •. 11, 

Biee  T.  Sinuaonsb  8  Hsrrington  ISeLI,  417 
Bioe  T.  Spotowood.  6  T.  &  Monroe^  46... 
T.  SteezaLS 
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Mlan[iIiz]i«tetoTol«BiMofAaMriaw  Dediloni.  ftad  Arfchio  flgqin  JW  «o  Amtrimn  lUiwrtfc 

BlaliMoiiT.B|mB.MI]UiioIik74 Iftltt 

Rlehieadi.8Ute^28LA.Aa.327 MtlOO 

BieiiinoiidT.Onidiqi^Mdg%6Sl xniitlM 

Kldunood  T.Moore.  107  Oliiiofi*  429 47,446 

RfrihTBfflfirt  4  D.  &  Ca  T.  Andenon.  SlOnU.  SU.Sl,  750 

RIohmoQd  4  D.  B.  Ca  ▼.  M«U«ar.  75  V».  499L 40»  794 

Wnhinnnrt.  Duke  ot.  v.  iVJxu^niA,  SU szzTi,<U 

Bldummd  ota  R.  R.  Oa  ▼.  BamSU  19  Gimtt  554... .o.  870 
Bldimood  Ota  &  R.  Co.  adi.  8tat^  73  Sortb 

OMoUoa,  037 %lf4in 

Richmond  F.  4  P.  &  R.  Oo.  ▼.  Aahbr.  79  Vm>  UO.St»  090 
Rlobmond  Mao.  Oa  t.  AtlaaUo  DeLolao  Co.,  10 

Rhode  IslaDd,  106 14,690 

Rlekenhaekerv.  ZiuuneiiiMui.  10  8.  O.  110 .SO,  37 

Rieker  ▼.  Obwter  Oak  L.  lu.  Oa.  271Cnii.  l»...3a, 389 

Rlckwt.Croa^OyewHamptfifT^flTOL nil,  480 

RickarT.  Freemao,  60 New HampaUr^ 430 9,967 

Rieker  T.KeUr^lGreenleaC  117 z,  33 

RtcketoT.  Dlekena.!  Munihe7.343. lT,66t 

RiakeUT.LiTiiigrtaii,3Jofa]iMm'aOaaei»97 1. 161 

RIckettiT.  BImqo,  9  Daoa^36& jbzt.  141 

RioketUT.  XJnum^  15  Peon.  Btafca  90. JIU.  S73 

RidabockT.Lef7.3PaIgal97 mv. 

Riddle  ▼.Brown,  30  Alabaouw  413 Ivi. 

Riddle  ▼.Dixon,  3  Penn.  State.  373 • zliT,307 

Riddle  ▼.  Qagg  37  New  Hampdiire^  619 Ixsr.  161 

Riddle  r.  Litttefldd,  63NewHaBi»hire,eQS 1C,888 

Riddle  ▼.  Proptietom  7  M nwaohnietta.  169 ▼,  38 

Riddle  T.SteTcaa,  32  Canneetionft.  378 ]zzzfll,181 

Rider  ▼.  Graj.  lOlUiyland,  382. 1x1%  136 

Rider  ▼.  KeOey.  33  Vermont,  888 ..IiztI,  176 

Riders.  Nelfonaod  A,  U.  F.,  7Leigh,  164 zzz, 496 

Rider  ▼.  White.  65  New  Tork,  64 M^OOO 

RIdcely  ▼•  Iglehart,  6  Gill  4  Johnion,  49. .zzr,  321 

Ri Jgelj  ada.  Stata  9  HanlB  4  MoH.  130 1.373 

Bids  va>  Badd  4  Ca'a  Appeal.  16  Pft.  St.  177.. .Uii,  686 

RidsewajT.  Potter.  U4imnoia.457 55*876 

Ridffway  T.  Farmen'  Bank.  13  Seiv.  4  R  366 zlv,  681 

Bidgwa7T.  Ingram.  50  Indiana.  146 19t706 

BidcwayT.  Ifaatlnv.  23  Ohio  State.  294 13,851 

RlfeT.  Gejer.  69  Penn.8t.363 xariii.361 

Riggv.  Oook.  40anian.336 ilTi.4ai 

Riggv.WUton,13IUInola.lS. Ut.  419 

Riggan  T.  Green.  80  North  OaroUna.  236 .39,  77 

Riggin  ▼.  Patepaoo Ina.  Ca,  7  HaBia4  J.879 ztI, 301 

Rigga  ada.  Commonwealth.  UGrajr,  376 Ixsril.  333 

Rigga  T.  Denniaton,  3  Johnaon'a  (kam,  198 ii.  146 

Rigga  T.  Dicklnann,  3  Bcanunon,  437.. jbz?.  113 

Rigga  ▼.  Horde.  25  tezaa  Snxq^  456 Ixxvlil.  684 

RiggBT.  liartin,  6  Arkanaaa.  60& .sU.108 

Rigga  T.Rigg%  135  Manaehnaatta^  238 43,464 

Rigga  T.  Roberta.  85  North  OaioUna»  151 33,683 

RiggaT.Stata3Cold.86 zoi.273 

Rigga  T.Walda  2  Calif onia.  486 hi.  386 

RigBT.  Caga  3  HunpfaievB.  360. zzxvli.  6B0 

Rikerr.  Hooper.  SSVermonl^  467 lnzii.616 

Riker  T.  Spiagne  Man.  Oa.  14  Rhode  Idand.  408..51, 413 
RUerv.  City  of  Looiarilla  SLooialaiiaAa  96SlL..zlTi.  660 

RileyT.  GrlfBn.  16  Georgia,  141 Iz.  796 

RUefT.  Jaaieaon,3New  HampriiiTgC.... zir.  386 

RIle7T.Qniglej.60I]]lnoli^304 zalz.616 

Rile7V.Rlkj.3Daj.74. iil,388 

Rllaj  T.  State  Line  S.  Oa,  29  La.  An.  791...M....33,  919 

Rilejv.  \niittlker.  49  New  Hampahira  145 3,474 

Rimer  T.  Dngan.  39  MlaaliBlppl.  477 tizvli,  687 

RinehejT.  Stijker,  28  New  York.  45 


iT.lkT«il«.61CnBeaota.9« bczziiLHS 

Sloe T.Thajcr.  106 KEaaaaehuaetta. 258 7,516 

BloeT.TownahJipof8idnej.44aiichigaa.37 38,327 

lUoeT.Wnbani,SlAzkanaaa.l08 35,549 

Bioe  T.Wood,  113  Maaaaehuaetta.  133 13,459 

Blch T.Bolton,  46 Vermont, 84 14,616 

Hich  T.  JobnaoQ,  3  Plmuj.  88  (1  Chaad.  19) lU.  144 

BichT.Maah.4IradeiraEq.396. z1t.630 

BichT  State  Nal  Bank.  7  Neteaaka.  301 33,382 

BIch  T.  ZeOfldoiff.  22  Wtooooaln,  6M zdz.  81 

BSchard  T.  Beotk  69  IlUnofi.  38 14,    1 

Bichard  t.  Brahm.  73  PenncylTanla  St  140 13, 733 

Bichaitl'a  Appeal.  67  Penn.  St.  106 zoriii.  308 

Hloharda  ada.  Commonwealth,  18  Pick.  434 zziz.  608 

Blobaida  T.Doyle.  36  Ohio  St.  37 .33,550 

BiehaidaT.Faquak  28  Minladppi.  793 IziT.  m 

BlchardaT.GrlgBi.16Mlmonrl.416. lTii.940 

BiohaidBT.  GrinneU.63Iowm.44 53,727 

KIcfaardaT.  Hnbbard.69NewHampdhJral68....47,188 

BkhardaT.Hont.  6  Vermont.  961 •zzt11,545 

Biehaida  T.  Iowa  Homaatead  Ca.  44  lowik  304. .  ..34,  746 

BiohaidBT.  Jaekaoo. 31  Marjland,  260 1,  49 

BIdiardaT.Leaming.  27  Dlinoia.  431 lzzzi,239 

BlehanbT.MoMIUan.6CaUromia.419. 1zt.621 

BlchardaT.Meeka.UHQmphrejil466y Ut.  49 

Biohaida  ada.  People,  67  CaUfomia.  413 63,716 

BiohardaadaPeoplal  Michigan,  215. U.  76 

BlehaidaT.  Bajmond,  92  DUnoia.  612 34,151 

Bicfaardaon  T.  Borden.  42  Mladaaippl.  71 3,695 

BldaudMn  T.  Bojnton.  12  Alien,  138 zo.141 

BlobatdaonT.  Bridker.  7  Colorado.  68 43,344 

BlobardaonT.  BoaweU.  10  MetcaU,  606 zliU.  460 

Blehardaoa  t.  Camhridga  3  AUen.  118 Izziz.  767 

Bietaardaon  T.  Carr.  1  Hairlngton.  143 zzt,  66 

Biefaaidaon t.  Chiokering;  41  N.H.  381...1zztU.  769 

BlehaidaooT.  ClementB.88Penn.8t60S 33,784 

Blehaidaoo  ada.  Commonwealth.  126  Maaa  34 . . .  .33,  674 

Blehatdaon  T.  Cook.  37  Vermont,  899 lzzzTiii,622 

RkhaidaouT.  Copeland,  6  Graj.  636 IZTi.  424 

BiflhaidaonT.  BagieM.  Worka. 78 Indiana,422.... 41,684 
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Unknown  Heiia t.  KImhall,  4  Tndlawa,  6i6.....Jflll,688 

Upham  T.  BuniU.  11  Bhode  leland.  868. 99*886 

Uprlohard  ada.  Oonunonwealth.  3  Gray.  434. . , .  •  JxUi.  798 

UpahawT.  UpBhaw,9Henlnf  AM.880 81.681 

UpaoDT.  Arnold.  19  Oeotgla.  190 Jxlll9Q9 

Upeon  T.  Bom.  3Strohhart'B  Law.  109 «.xlix,  689 

Upton  T.  Archer.  41  Oallfomla.  95 19,968 

Upton  T.  Hnhbard.990onneetioQl974. Ixxill,  619 

Upton  T.SnfloIkOaMllla.UOaihl^  899. llx.169 

Upton  T.  Yell.  6  Jofanaoa,  181 t.919 

Uileh'B  AppMl  86  Pennaylvania  State.  886 97,  70r 

Umie/BBxeeatonT.  Wooden.  1  OhtoStaia.  160..IIx,  618 
UrqohaidtT.  Oltyof  OgdenrimicOlV.T.  87.. ..48,  688 

UniaharteT.B<AlaBon.l  Martin.  986 t.718 

Ueher  t.  HaBoltfna.  5  Greenleaf .  4n s?ll.9B8 

Ueher  T.  Peaae^  116  MaaaaohQeette.  440 99,169 

UBherT.  8eTeranea90Malne^9 xsztU,  38 

Utiea  BankT.  Bender.  nWendeO.  613 xxx1t.981 

UtIoaBankT.  OItyofUtIea,4Paigo,309 xxrU,  71 

mioa  Bank  T.  FInoh.  9  Barb.  Oh.  993. xllx.178 

UUoa BankT.  Menereao.  9 Barb.  Oh.  8HL dix.  169 

Utioa BankT.  Bmalley. 9 Oowen. 770 xIt,689 

UtleaIne.Oo.  ada.  People.  18  Johneon.  888 Tfli.ai8 

Utiea  eto.  B.  B.  T.  BrinekeihoflMl  Wend.  138..  .xxxIt.  9^ 

UtleyT.  Smith.  94  Oonneotlonl  999 JxlH.  IB 

Utley  T.  Smith.  7Yennant.  154 ....xxlx.  Ifl 

UBeUT.Maok.4Hnniphnya.819 xl.8tt 

YallT.  Danuit.7AIlen.408 Ixxxill.  680 

YaflT.  Lewie.  4  Johneon.  48a It,  805 

Yafl  T.  Long  IilandB.B.Oa.  106  V.T.  888 99,449 

YalrlnT.  Hol)eon.8LoalBlaaa.80 xxrlll.  198 

Yalenela  T.  Oooeh.  39  OBlifomla.  389 xol,589 

Ya]entlneT.Boetan,99PlokerinAnL xxxlll.711 

YalettthieT.Oonner.  40VewToifc.9l9 e.  478 

Yalentlne  t.  Wheeler.  198  MBwenhnBiHta.  666 93,  406 

Yalentlne  t.  Oooley,  MeigB,  613 xzxUi.  168 

YalentinoT.  Fbeter.  1  Metealf .  880 xxxt.STT 

YalentiDeT.  Piper.  99  Pickering.  88 xxxlii,718 

YaUe  T.  Oerre'e  AdmlnlBtrator.  36  Md.  B75...1xxxTlil,  161 

Yaller.  Fleming.  19  MlBBOorl,  464 1x1.666 

I  YaUe  T.  Fleming.  99  MliBourL  159 Ixxrtl  557 
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▼■]toT.SItiii»ffte.OI..Ap».V 35,  n9 

TalpMalMK  Gttva(?.a«diMr.  If  iBdlHi^l .....4tt416 

T«lntnT.GIoaftlv,SLoaliiHa.l70 nlLm 

TMMdftT.HopkliH.lJ. J. MMdMn. IBS M^  n 

Taa  Ako  v.  Bofon^  1  Jolmaon't  Otmm,  S81 t  US 

Tmi  A1«o  t.  TtodafpodL  6  Johnton.  €9. v.  191 

Tmi  Amimis  ▼.  yUUbaxg  8.  A  P.  B.  B.  Oo^  9 

lA.An.C80 SS,a7 

Tut  Amriagv  t.  Mbrtoiu  4  Wbarton,  KM nxfr.  fl7 

TMHokm  V.  Borabeok,  S  Oiwn't  L»«.  171. •xzr,  809 

Taa  AbIwwp  ▼.  V«wnHii,  i  Oown,  81 ....zt.810 

Tin  BouKihootan  ▼.  Lbtomi.  8  Johon  Oh.  SIS .x,  SB 

Tin  Bonon  ▼.  Tmi  B«|hi,  S  Johon  Oh.  981 vfli,  811 

T«o  Btano  ▼.  WOmb.  9  Oowbd.  188 zflSi,  491 

TMihlbbcr?.  BMi9«ii^l9Hviiphn9i,n 11,891 

T«BbiblNr40oLT.BHikoCI*.,14I*.  Aa.4SL.JBdT.  448 

T«o  BlHloamT.  PMpla.  18  nUiMim  884 Izlil,  818 

Tmi  BfeMkliBT.  Fonda,  19  JofaBMO.  481 TilSa9 

TMiBkMBM'?  HfllfmMi,  1  Johmon'i  OImm,  MO. .. .1, 181 

Tmi  Bniii%?.FIk%  4001870 • •...•xIt.198 

Tmi  Branft  ▼.  TM^Eha.  47  loum,  148..... ...St,  488 

TMihoiktak?.  HaitC.  F.  Iul  Oa,  14  Ooim.  141.iDft  473 

TMillaridikT.Maidfli.99IlUiiaii.448 Jntr.ieS 

T«D  Ombpmi  t.  BnydBr.SHow.  QOh.).  88 nzB.  SIl 

TaDWT.BUIr.lBOU(K83l Ji,467 

Tmm»t.  Bil%99KMr  JflnejIfcS94 so.  888 

Tmw  t.  Piwwliniyt<w.  8  Both.  41 xofl,  327 

TMio^HilniT.  MoValqr.  ST«i|w.l71 zzIt. 

TMidhT.  HiO.  f^MiiiliigtOD,  878... .....It. 

TMiOliPiadB.Fn»laklMIdilgMi.S88 liU, 

TMidiPMfl  T.  Mfldlook.  SPttler.  389 izlx. 

TMidigriflT.B«dIkM.9Zibridde,ia8 U. 

TMidMilMi8hT.nini.4DaDio.484 iMi, 

TaadMihflifvl  t.  United  Im.  Oa.  9  JohiMi  OM.480.t  180 
TMidflridlT.  Blebm.  T.  Oo..9N.T.(90nH8.M78JI.S18 
T«id«hfl7dHiT.TMidMhflijdaD.9PMIgeOh.997.sd.  88 

TMidMhanI  T.  Btoon.  38  MIdiigMi.  889 S1,S28 

TmtoriMil  T.  lUIteHt,  1  Bramd.  989 U.  687 

TandflrpoolT.O'HMilon.83Iowa.948 30,818 

TMidHntaHB  sad  WIto.  Bs  pMK  5  Bioh.  Bo.  619.  U.  109 

TMMXffaMT.MoQnfor.19Wflidall.64B nTii.U8 

TMMXffaeoT.  BUngwland.  lOSHewToric.  47 57,701 

TMiDooMnT.  Blain.18Fidkadng.999 nix.  689 

TMidif«i'tApped.8WattiA6eis.406 sill.  308 

TaadofM'i  Adm'kB  t.  nMoiMi.  90  Tmh^  SSI  ....Izs.  991 

TMidinoT.  BaipM.  IS  MetaaV,  888 ilfi  783 

Taadlaa.  PirtiUaaor.  8  Piokniag.  187 zril.  381 

Taa  Dona  T.  13tdM.  1  Kovada.  3801 « so.  488 

TMiDotHiT.BfHafe8.9aoathMd.400 .....TlIi«6U 

Tib  Dona  t.  Oidflu  19  Heir  Jonej  Bq.  19B....zo?li,  860 

Taa  Dona  t.  Tmi  Dona.9  PaimhutMi.  897 It.  408 

TMiDniarT.Kiag;S4Poaa.8tftta^9n 1sst.84S 

DoHBT.aiM  QoMtsM.  Oa.  S8  Otma^ 
nia,6n ......xeT.SOO 

>anr  T.  ToaDonr.  SPl^foroOh.  908^ mi.  967 

TMiDfkoT.Johai.lDofafc«MaOh.99 zli,  78 

TMiB|ivoT.Buiiioa.6HiU(Br.T.K8S. xl.S14 

Tmi  Eppo  t.  Tmi  Dobomi.  4  PaigB  Oh.  81...«....xzt.  818 

TMiBpoT.Bobiaeotadj.19JohM.4a8, Tii.830 

THilEttaT.Bffliflon.99Wlioouln.SS. 9^488 

TMiBttenT.Hant.8Hm(K.T.).SU.. 111.748 

TanBvei7T.FIti|arald,SlNeteaika,S8 53,  886 

Tan  FonwiT.  State.  S7  Ohio  8tala.St7. 41,607 

Tan  Hem  t.  Agte*  7  BoUneoa  (La.).  901 lU.  979 

Taa  BflOifli  t.  BadoUfl.  17  New  Totk.  690 Ontl,  480 

Taa  Hook  T.Selma.  70  Alabama.  981 45,  96 

Taa  Hook  T.  SiauaoQi^  95  Tons Sopp.  393...  JsxTili.  673 
Tan  Hook  t.  SoaMnHle  M.  Oa.  1  Hala  Oh.  833. .  .zIt.  401 

TaaHookr.WbitloQk.96  Weadea.4S. nzfii,946 

TanhoooHT.  Logan.  SSoiBimoB.  389 zszviii.  90 
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TaaBaniT.Bd|.UIo«a»466 Jxzfz.fi08 

TaahonT.DeoMblai^8SIowa,447 63,7j4 

TaahomT.HaRiioa.lDaQai.137 J.fl9 

TaaBanT.PiopIa.48MIohlgaa.188 •41«U8 

Taa  Hon  T.  Baokor.  3S  MlHoari.  391 
Taa  Horn  T.TIiykr.l 

Taa  HoKBOT.  OanpbalU  100  Knr  Toi^  997 33, 188 

TaaHonwT.MolanB.8PhlgOb9a6 zzxr.CM 

Taa  Hbotfli  T.  8taH  48  Vev  Jenej  Law.  Mu...  ..33^  397 

TaaHoatfliada.Btate.9PHuili«loB.8ll. Iv.407 

TaaHoatfli.MaltHoC90noa'iOh.9» •xbIz.787 

Taa  KooiHi  T.  PaiaMloib  9  K.  T.  (9  OoHflUL  BBS..  .11.  Sa 
TaakiikT.  Poaa^rlvuia  B.  B.  Oo,  TOrHiil 

ToalaSt.  88.. •.... ...•  ••••••..13,494 

Taa  Looren  T.  l4iDi.  1 K.  T.  a  OooHi.).  II3..^. 
Taaa  T.  Haqpett.  9  Dot.  3  Bat.  Bo. 
Taaaioo  T.  Beigaa.  ISIowm.  666  .... 
Tanovdfla  t.  Johaaoa,  1  MdOaitH, 

Taa  Ordoa  t.  Taa  Ordaa.  10  Jofaafloa.  Sk Ti.  Sli 

Taa  OidoaT.  Saafhiatk  94LoaWaaa  Aa.  I]3^^...J3, 118 

TaanoirT.Maitln.8IndeiraB4.189. 1^ 

Tan  OXinda  T.  Lothnpk  91  Flflhitl^ 
Taa  Feu  t.  DaToapoit^  49  Iowa.  908... 

Taa  Baogh  t.  Tea  Andaln.  S  Qtlam,  188. JI. 

TanBeuntaerT.Bndkr.SDflilowUS 

TanBeHntaflrT.Otark.17Waidflll.98 

Tan  Rwiinlaw  t.  Hiya.  19  Kew  YoiA;  69, 

Tan  RoMMtaH  t.  Jawatt.  8  mn  (IT.  T.K  Sll..^...s9L  788 
Tan  RflonetaerT.  Jewatt.9N.  T.  (9  OMrt^klSB.  JLSff 
Tan  RenHitaH  t.  Badolifl,  10  Wendell,  8l8L*....nT.  881 
Tan  BipHT.  Fanoaa.  11  Tioon.  199....... ...... .33^918 

TaaBlperT.TaaBlper.lBoathaid.lB8 fll.8n 

Taa8andtf.Do(W^8SIow^694 53^799 

TanBteailmighT.Tobiai.17Wfladen.B81 axzl.S18 

Taa8tokelT.BaffaIo.15Nebnika.209. 4f,7B 

Taa8ljkoT.n«nipealflaalB8.Oo.,39Wii.S90...S3i,  98 
^'-'  Bteenwyek  t.  Waahban.  89  Wkoonrfn.  483.  .48,  831 
TanBtorehT.  WlBilow.  13BhodaXtiand.S9.....w43,  19 

Tan  Taanl  T.  Oapno.  1  Denio.  980 tltil.8G7 

Tan  Togiada.  OonuBonwaalth,  1  Mefeoalf^  \     »«^.  fi5 

TaaonniT.  HaadehnBta.  1  Boolhard.  199 fii.  681 

TanTaetHT.Fladk.18medn3M.S0 zl.100 

TanTalkanboighT.  BrowB,430i]ifoniIa»4S....J3,lX 

TaaTaUdnbmgfaT.  Wataon,  13  Johnaon,  490 tO.  398 

Tan  Techten  t.  HopMna,  6  Johaaon.  911 Jr.  SB 

Tan  Tedhten  f.  Paddock,  19  Johnaoa,  178 TfI.XJS 

TanTleetT.  OUn.  4  Nevada,  9S MfH.  613 

Tan  TUelTT.  Joaea.  1  Bpenov,  840 

Tan  Toorfaii  T.  Bfhitttall.  88  New  Toik.  IS.. 
Tan  Wert.  Board  of  Bdooattoa.  t.  Bdaoa.  98 

Ohio  Btati^  991 .anaLIM 

Taa  WiakloT.  Johnaoa.  11  Orafoa.  488 J3^8M 

Taa  WormH  t.  Oraaa.  61  MWilgan.  968 4Y,8B8 

TaaWjokT.AltaB.89NowTflrk.81 BB, 

Taa  Zaodt  T.  Matoal  B.  L.  Dm  Ob..  86  H.  T.  99B.M. 

TMbtoT  Bi^flV.14B«ah.898 33W4M 

Tardea  t.  Moant.  78  Kaatooky.  88. 
Targaa  T.  NowhaO.  16  Maiaab  SI4.. 
Tartok  T.  JaokaoB.  9  WeadeO.  188. 
TarldkT.amlth.6PaigiOh.  137... 

TamedoaT.  Static  76  Gaa«k,  18L S3,4M 

TainHT.Nobtaboraai^9an<Btaal.I31 ••id.  48 

Tamay  T.  ManflhflatH.  68  Naw  HflBpridNw  483..  43,  8B 

Tamof  T.  Tanv.  88  Wkfloaata.  ISO. .13^198 

Taroam  t.  Abbot,  19 MiHiuhniiitt^  8W..>>,«....fB|,  W 

Tamom  t.  Ouap,  X  Qnmk  Law.  888 ••••aaf.  431 

TaiqnHT.Bwfa«94MlHoarf,SL JatiSM 

Tan  T.  Oonmoawealth,  S  Leigh,  198 
Tan  T.  I^aeaiaa,  S  JobhT  B^.  SSL. .« 
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▼.  WDdJagtlB  mMoutM o»Stf 

Umfa^XlnBOia^im lll»  » 

▼.Bmsod.  15  Mains.  4BB mlli.e38 

v.CteranilBMaiOS ^ lniSI.16S 

▼.lbwl«r.l4  Bonih  OMoHna.  ass. 37»731 

^Msfaaa  ▼.  Mvfkve^bora^  96  North  OHolimkSlTjM,  413 

Tansban  ▼.  Fbata^  1  Hart.  4  T««K.  1 zrU.TTO 

"Vaogban  v.  Bhodn,  f  ITOotd,  SS7 sill,  713 

TancJianv.  HaMiiiniii,  33 Pirn.  fltaH  flML.....l»»T,  CO 

"yaa^ukT.  BKrrt.8Vomioiit,8S3 ••... zzTi.306 

Taoi^T.  Browii,9Ajfcaiina»90 • •zlfU.730 

Vaogbnv.  Ooi«don,S6y«niioiit,lll..«.« 48,7BB 

'Vaagbn  ▼.  P«iiiMk  >  Pwinfngton,  WB .It,  411 

"VaoshnT.naflu.SSMiaoaiiSlS. ls!:^471 

^aaHev.Iiea.lBm(&OJ»197 npri.168 

Tawt«r  v.lCwmriFae.  B'yOo«  34  llknvl.  6794(4, 106 

Taaav  ▼.  OnhMD,  17  Qmrni^  96 Uli.  S28 

▼catch  ▼.  States  06  IndJUa.  884 M»  44 

TMKkaap  ▼.  BnXhud  O.  *  D.  Oo..  09  OU.  989...  .41«  965 

TaaahtoT.  Baanflhamp. 3  Daaa>  391 ..ixvlil.  74 

TanIoeT.WoodnlI.69HavToik.409. M»406 

ToBdlar  t.  Tomi^ldood.  Bioh  Bq.  Gla.  990 niT.  417 

TannUja  t.  GhkafOb  H.  *  St.  P.  BTj  Oo.,  66Ia.606JMl»  979 

TflnnantBankT.Partar,5Daj,S10 t,  107 

TannontUxiiTanrftrv.B«9»lda.3V15f9 nili.994 

T«raiont4]Caai.  B.  B.  Oa  t.  ntohbvi  B.  B. 

Oa.  14  Altai.  409 .aBli.796 

Tenon.  CoaxOjfdf.  8tawart»64  ULmmxl  406..97»960 

TacQonada.  P60^S5GaIlfoniIa,49 zor.   40 

T«non*a^niutaaT.  Hnii;60o««n.93L: stI.499 

TaiVIankT.  BUaj,  19  Johmton,  836 tU,  348 

T«n7  T.  HoCaeDan,  6  Chay.  808 IztI.493 

T«n7T.BohliiaoB.95Indlaoa,14 lzzzTll,8i6 

Tcwaillai  t.  HaM,  8Timilalana,  981 zzr.lTS 

TanT.10ohla.Siaiatl.149 SI,  729 

Tioai7T.lfoara.9Watta.4Sl sztII.323 

Tlok  T.  Mayor  of  TtckabnxK.  1  How.  (Mtaa.).  379.xzxl,  167 
TlokT.N.T.O.  ft  H.B.B.Oo..9BKavTo«fc. 907.47*  36 

TlokT.Fanv.78iDadBaftlL9B6 sIt.SQS 

TlokaiyT.  Hdbbi^21Taiaa,87a Jnlil.836 

Tlokshoif  ftM.B.Oo.T.Lowiy.61M!«.109.....48,  76 

TIekataig.01tyofT.Hanna«f,84M]ai.  391 9S,304 

TUkihoivft  J.  B.  B.  Oa  T.  Fatton.31M]ai.  180.  Jzvt  693 
TkUbni  ft  M.  B.  00.  t.  MoQowaa.  69M]ai.  682.i(3,  906 

TMaT.aanMniaIiia.Ooi.  96  low^  9 zot183 

Ttefaalki'aA|vaal,94ften.8tatflblO!L lzU.366 

TialaT.  Union  Nat.  B^  101  NaarYortceOS 54,743 

TlgM8T.0ailoii.14LoiiUlana.89 zzxlll.875 

Tlf«aT.OaeanInaOa.l9La.a09 nsU.118 

Tlio  Afrio.  Soo.  T.  Bnunflal  109  Indiana,  146...,69,  657 
T]|ONaaT.IimaBoaklDa.Oo^fl6Malna.487...  8,488 
TnaaT.  Nav  ToAO.  bB.Oo.,79NavToik.8P0..28, 186 

TUaaadiLFaoi>la.36NavYort;499 solll,890 

TIDataoC— — .  Baa  Name  of  TIDaga. 

Tmacaof  Mankato t.  WlDaird,  13  Mbm.  1 sovll.906 

TDIiidT.  Bobart.  9StioUiart'a  Bqnltr.  40 sUs.  604 

Tlnal  T.  ailinan.91  Wart  Ttaihiia.  901 .45,  668 

TlBO»iBzparta.96A]abania»145 Jiil.n4 

TtawvtT.OomalL  ISFIoiEHlng;  994 zsiil.  683 

T!iioaBtT.lCebal.7IiOidilana,68 • zzf],496 

Tinoant  t.  Batfaar.  31  Tasaa.  77 zoTiil.S16 

TlnontT.  atlnefaoiir.7.T«mioiitt  69. sziz.l4S 

YiiioMtate.8tatflb94lowa.  670 sot.  788 

T1iiMmT.Bavafld«ib31foArthiir.8W 30, 113 

Ttat0D%Avpaal.88Bnn9lnn]a8tato.434 .44,116 

TtatooT.  Baldwin.  88  Indiana,  104 45,447 

TfaHoBT.  Bradford,  13  MaanohnMtti^  US tU.IIO 

Tlnton  T.MiddlaMS  B.  B.  Oo.,  U  A]kn,304JnzTU,  714 

YloltltT.  Pow«  lOB  Momoiv  817 UL  848 

TlidiaT.JaaolK880aUfonda.434 ,58,306 


£49]  to 


TlilBnT.Otli^94W1aoondn.818 1,199 

TofBlT.Mvor ato.  of  Naw  Totfc.  9iN.  T.  10....44,  349 

VoffBl  T.  Melou.  31  WiMoniln,  306 11,608 

TogoTa  SunMnrimy  ULonlilana  An.  139 Izzls,  671 

Togla  T.  BIppar,  M  IBlnoia,  100 Izzzr.  998 

TdlanaT.Ow«n,74NawToEk.596 • .30,837 

VQltcBxparta,  37  Indiana,  179 10,  86 

Yon  Banmhanh  t.  Bada^  9  Wiaoonabi,  680^...«.  Jzirl.  883 

Ton  Fhul  T.  Sloan,  9  Bobinaon  (La.)  148 ,szzvlU,  907 

TooihaeaT.Xai],8Hm(N.Y.).988 .nxflli.  688 

YooihaeaT.  Toochaaa,  39  Now  Yotfc,  493 a,  466 

ToorfaJaa  T.  OUoato.  B.  L  ft  P.B'7  Oo.,  nia.73BJO,  883 

TooridoaT.MabH  881Cfohl8an.476 18,991 

Toorikla  T.  Viraaman,  1  Watta  ft  Bmg,  116.. ... 

Ton  T.  Hiint»  IS  Indian^  6S1 

Toabmsh  T.  Lako  Bhon  ft  M.  8.  B.  Oo.,  94  Now 

Yotk.374 .40,148 

TortMiigfaT.Moa]E,10DBhlng.45S .Una,  618 

Toaa  T.  IMan,  108  Miannhnaiitn.  185 11,  831 

ToMT.  Haiid7»8an«nlaat  399 si  161 

Toaa  T.Morton,  4  Ooahlng.  37 , 1,70 

ToMT.  Singw,  4  Allan, 997 Izzzi,696 

ToaBT.aannanAaiar.BX83imnola.6B8 85,418 

Ton  T.  Blchmond,  18  Pratt  388 ,»vil],6tt 

TondT.O6labl0MIaNQii634 sMI, 
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